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PREFACE. 


■♦♦• 


The  .  steady  extension,  throughout  the  United  States,  of  the 
policy  of  creating  incorporated  bodies,  the  magnitude  of  the  enter- 
prises conducted  by  them  and  of  the  interests  intrusted  to  their 
charge,  and  the  variety,  intricacy  and  difficulty  of  the  litigations 
to  which  their  affairs  give  rise,  seem  to  warrant  the  preparation  of 
a  Digest  of  the  Law  of  Oobpobations, 

PLAN     OF     this    work. 

The  work  is  not  a  treatise,  but  a  Ingest ;  that  is,  it  presents  the 
adjudications  of  the  courts,  as  they  are  .found  in  the  reports,  and 
iiot  the  views  of  the  authors  upon  what  the  law  is,  or  ought  to  be. 
Care  has  been  taken  not  to  embarrass  the  text  with  cases  which 
have  been  overruled,  or  reversed,  or  have  lost  authority  by  subse- 
quent changes  in  the  law ;  and  where  decisions  have  been  affirmed, 
the  general  method  has  been  .to  take  the  rule  of  law  from  the  case 
in  the  appellate  court,  and  to  treat  the  decision  below  as  merged 
in  that  above.  But  the  aim  has  been  to  present  the  existing  and 
authoritative  decisions  ;  leaving  to  each  reader  the  task^of  deducing 
the  conclusions  appropriate  to  his  particular  purpose. 

The  work  presents  cases  of  general  appUcaUon^  rather  than  those 
of  local  authority  only.  Every  practitioner  will  rely,  for  the  juris- 
prudence of  his  own  State,  upon  the  text-books  and  digests  appro- 
priate to  that  State,  as  his  best  guides  to  its  reports  and  laws.  The 
design  of  this  work  is,  chiefly,  to  give  the  cases  which  are  or  may  be 
of  general  interest  and  application,  outside  the  jurisdiction  in  which 
they  were  decided;  to  present  to  the  lawyer  of  each  State  such 
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decisions  of  EngKsh  courts,  of  TTmted  States  courts,  and  of  courts 
of  other  States  tha/n  Ms  (nm,  as  are  adapted  to  be  useful  in  his  own 
State.  Every  reader  of  American  jurisprudence  observes  how  often 
the  courts  of  one  State  follow  the  decisions  of  other  jurisdictions ; 

how  frequently  the  legislature  of  one  State  enacts  a  statute  copied 

« 

from  one  which  has  been  tried  and  approved  in  England,  or  in  a 
sister  State  of  the  Union.  The  progress  of  our  civilization  is  ren- 
dering this  comparison  of  the  diflferent  systems  of  jurisprudence 
which  are  established  in  different  parts  of  the  country, — this  resort 
to  the  settled  laws  of  one  State  to  determine  questions  arising  for 
the  first  time  in  another, — ^more  and  more  important.  Yet  the  volu- 
minous accumulation  of  books  of  reports  and  statutes,  and  the  rapid 
multiplication  of  new  volumes,  renders  the  labor  of  investigation 
beyond  the  means  and  leisure  of  most  practitioners.  The  effort,  in 
this  volume,  is  to  relieve  this  labor,  in  respect  to  the  subject  em- 
braced, by  an  exhibition  of  the  substance  of  the  authorities,  so  fully 
and  accurately  stated,  and  with  such  details  of  all  requisite  collateral 
information,  that,  in  this  comparative  study  of  jurisprudence,  the 
Digest  may  be  useful  either  as  a  guide  through  the  original  reports, 
or  as  a  substitute  for  them,  where  access  to  them  cannot  be  had. 
The  object,  throughout,  is,  to  give  to  the  practitioner  in  each  State 
a  knowledge  of  whatever  has  been  established  as  law  throughout 
England  or  America  which  can  elucidate  or  illustrate  the  American 
law  of  Corporations. 

The  work  embraces  oB  branches  of  the  law  of  corporations.  Under 
the  titles  of  the  various  specific  corporations,  such  as  BarikSy  Inswr- 
ancCj  Marmfa4itwrmg  and  Mining  Compaums^  Municipal  Corporations^ 
BaUroad  Companies^  Beligious  Corporations^  Savings  Banks^  Telegraph 
and  Turnpike  Conipames^  <£o.,  the  law  more  particularly  applicable  to 
them  each  is  presented.  Municipal  corporations,  the  leading  kinds 
of  companies  organized  for  business  purposes,  and  the  religious  and 
benevolent  societies,  thus  have  their  places,  respectively,  in  the  vol- 
ume. And  those  general  subjects  which  affect  aU  the  different 
corporations,  such  as  Cha/rterSj  Powers^  Agents^  Offiders^  Sealj  are  dis- 
tinctively treated. 


PEEFACE. 


METHOD, 


The  marginal  notes  of  the  reporters  are  not  In  any  sense  the 
basis  of  this  work.  It  is  founded  upon  an  original  examination  of 
each  case.  In  general  we  have  aimed  to  give,  in  addition  to  the 
point  decided,  some  indication  of  the  reasoning  upon  which  the 
decision  is  founded.  Subject  to  the  necessity  of  retrenchment,  we 
have  preferred  to  retain  the  language  of  the  court ;  but  the  neces- 
sity of  compression  has  often  forbidden  this  to  a  full  extent. 

It  will  be  observed  that  a  liberal  selection  of  English  cases  is 
presented,  in  addition  to  American  decisions. 

Statutes,  relative  to  corporations,  which  have  any  general  appli- 
cation, are  not  numerous.  Some  such,  for  instance,  the  national 
banking  law,  and  the  New  York  free  banking  law,  are  given  under 
Baistks.  The  leading  provisions  of  the  State  constitutions  govern- 
ing legislation  over  corporations,  are  found  in  the  chapter  Oonsti- 
TunoNS. 

CLASSIFICATION. 

In  determining  the  arrangement  of  subjects  and  the  scope  of 
each  title,  philosophical  classification  has  always  been  held  subor- 
dioate  to  the  practical  convenience  of  the  reader.  Subject  to  this 
principle,  the  following  rules  have  been  adopted: 

1.  Although  a  decision  was  made  with  reference  to  a  particular 
class  of  Corporations,  it  is  placed  under  that  general  topic  of  the 
law  to  which  it  relates,  rather  than  under  the  title  of  the  particular 
class  of  Oorporations,  unless  it  is  so  peculiar  to  that  class  as  to 
throw  no  light  upon  the  rules  relating  to  other  classes. 

2.  A  matter  which  relates  equally  to  a  power  of  Oorporations 
and  to  the  agent  or  actor  through  whom  such  power  is  executed,  is 
treated  under  the  title  of  the  power  in  preference  to  that  of  the 
agent. 

3.  Matters  relating  equally  to  the  act  or  instrument,  and  to  the 
subject  of  the  act,  are  treated  under  the  title  of  the  subject  rather 
than  under  that  of  the  act  or  instrument. 

4.  Matters  relating  equally  to  the  right  and  to  the  remedy  for 
the  violation  of  the  right,  are  treated  under  the  title  of  the  right 
in  preference  to  that  of  the  remedy. 
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5«  Segnlations  imposed  by  charters,  articles  of  association,  or 
by-laws  concerning  subjects  which  form  separate  titles  in  the  work, 
are  treated  in  connection  with  the  title  of  their  subject  in  prefer- 
enx^e  to  the  titles  Ohabteb,  By-Laws,  &c. 

Whenever  a  topic  has  presented  difficulties  of  classification,  we 
have  stated  the  principle  adopted,  and  the  scope  and  extent  of  the 
subject  as  prepared,  in  a  note  at  the  head  of  the  chapter. 

In  naming  the  titles,  the  terms  applied  to  different  kinds  of  Cor- 
porations are  employed  as  follows,  so  far  as  is  not  inconsistent  with 
settled  usage : 

1.  '^  Society"  designates  an  organization  for  the  assistance  or 
benefit  of  members. 

2.  ''Association"  is  applied  to  an  organization  formed  to  pro- 
mote the  improvement,  welfare,  or  advantage  of  the  ptibUc. 

3.  ''Oompany"  designates  an  organization  for  the  purpose  of 
carrying  on  a  hmness  for  profit. 

4.  "Corporation"  is  used  as  a  general  term  for  all  incorporated 
bodies,  and  (in  deference  to  settled  usage)  in  the  generic  titles,  such 
as  **  Moneyed  Corporations,"  **MuNiciPAii  Corporations,"  and 
the  like. 

The  preparation  of  this  work  was  commenced  under  favorable 
circumstances,  and  has  been  pursued  under  so  many  facilities  ex- 
tended to  the  enterprise  by  professional  friends  and  others  who 
have  deemed  it  important,  and  has  met  with  so  much  unexpected 
encouragement  from  those  under  whose  notice  it  has  come,  that  we 
part  from  it  in  the  hope  that  it  may,  indeed,  become  a  useful  addi- 

,  tion  to  the  library  of  the  bar. 

Benj.  Vaughan  Abbott, 

Austin  Abbott. 
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LAW  OF  COEPOEATIONS. 


ACADEMIES, 

I^lw term  "academy/*  in  Ito  orlgbial  mom,  denotes  a  olaai 
of  asaodatiooB  fcnmed  for  mutoal  improrement  and  to 
adTanoe  science  or  art;  ^  g.  Academy  of  Natural 
Bdenoes,"  **  Academy  (tf  Dedgn/*  Such  adjudications 
aa  tiiere  are,  relative  to  oorponUions  of  this  charaeterf 
vIU  be  placed,  in  this  Digest,  nnder  the  title  LTcauMS. 
Oeneral  laws,  anthorlsing  the  inforporation  of  educa- 
tional lastttotionB  of  a  grade  between  the  common 
■ehool  and  tiie  oolite,  under  the  name  (tf  "  academlee,** 
exist  in  many  of  the  States,  particularly  Delaware, 
Florida,  niinola,  Michigan,  Bflnnesoto,  New  Tork,  and 
Ohio.  Sbnilar  institutions  exist  nnder  special  charters. 
In  States  whidi  have  no  general  acts  antiiorizing  them. 
The  word  **  academy  "  is  used,  in  this  work,  to  designate 
'  tfaifl  qiecles  of  schooL 

For  tlie  moat  part,  the  special  ftinctlons  of  academies 
are  regulated  by  provisions  of  local  statutes;  or  by 
prindplee  of  law  applicable  to  other  educational  instl- 
tations,  and  which  will  be  found  stated  under  such  titles 
asOoujaB;  Schools;  SaKOfumB;  UvrraBsmaB.] 


1.  Power  of  trustees  of  William  and 
Mary  Ck)Uege  to  difloontinne  a  grammar 
school  in  that  institution.  See  Bracken  ^. 
WiUiam  and  Mary  College,  1  Call,  161 ;  8 
Cb2Z,  673. 

2.  ^^  Grammar  Schools^"  ezistiiig  upon  an- 
cient English  charitable  foundations,  enabled  to 
extend  their  systems  of  education  to  embrace  new 
BubjectA.  Visitation  of  snch  schools  regulated. 
8UAZAA  rtetch.77. 

8.  For  the  application  of  this  statute  to 
particular  cases,  see  Attorney  General  v.  Gro- 
cers' Company,  6  Beaio.  55 ;  Attorney  General 
«.  Haberdasheis'  Company,  3  Buss.  631 ;  At- 
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tomey  Oeneral  «.  Dixie,  8  Bun.  584 ;  Attor^ 
ney  General  «.  Gascoyne,  2  Mylne  <§  JST.  647 ; 
Solicitor  General  v.  Mayor  &c  of  Bath,  18 
Law  J,  N.  8,  Ohaneery^  276 ;  In  re  Rugby 
School,  1  BeaiD.  467. 

4.  Funds  left  by  will  for  the  support  of  a 
school  "for  the  instruction  of  y<mCA"  may  be 
applied  to  support  a  school  for  both  sexes ; 
the  trustees  are  not  boimd  to  con&ie  the 
school  to  boys  alone.  Hdss,  Supreme  Ct. 
1848,  Kelson  «.  Cushing,  2  Outih.  519. 

5.  When  a  general  visitatorial  power  is 
conferred  upon  the  selectmen  of  a  town  in 
the  capacity  of  trustees  of  an  academy,  the 
selectmen  are  not  accountable  to  the  town, 
as  town  officers,  for  their  acts  as  visitors; 
nor  can  they  in  such  acts  be  controlled  by 
the  town.    Ih, 

6.  The  courts  will  not  interfere  with  the 
action  of  selectmen,  in  such  a  case,  until  they 
have  finally  acted,  and  in  a  manner  contrary 
to  law,  or  to  their  trust.    Tb, 

For  the  law  protecting  Gifts  of  property  to 
support  eleemosynary  corporations,  including 
academies,  see  Bbqitebts;  Deyisbs  ;  Tbusts. 

For  the  powers  and  duties  of  Tisitors  of 
academies  and  other  eleemosynary  corpora- 
tions, see  Visitation. 

For  rules  applicable  to  other  Edncatloiial. 
corporations,  see  Collbobs  ;,  Bghdols;  Sbmi- 

KABIES. 


Aj^p(nniment,\         [AGENTS.]  and  Powers. 
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[The  rarions  cUii^  l!l  jwnoDs  by  whom  th«  aflhfan  of  a 
ootporaUanareyneUcally  conducted  are,  in  this  work, 
de8lgpa%J«^»«-fl.  Offlcen ;  being  those  who  are  parts  of 
the.*o&ip<lh^le  organlntion; — ^2;.  Agents;  who  are  not 

" .   parti.qPthe  organisation,  but  represent  it  to  the  public ; 

'•—and  8.  fierrants ;  who  do  not  eren  represent  it,  but 

**,       inly  labor  to  advance  Its  objects.     This  chapter  em- 

*\y*  '  braces  the  rules  applicable  to  the  second  of  these  classes, 

together  with  general  principles  applicable  to  all  three. 

Under  tlie  titles  Ofticebs  and  Skbtastb,  and  the  special 

titles  to  wtJch  reference  is  there  made,  the  other  classes 

are  treated. 

The  chapter  contains  so  much  only  of  the  law  of 
agents  as  is  oomaion  to  corporations  in  generaL  Quali- 
fications peculiar  to  a  particular  species  of  corporations, 
and  inapplicable  to  others,  are  plaoed  under  the  name  of 
that  corporation ;  thus  the  rules  relating  particularly  to 
cashiers  and  tellers  should  be  sought  under  Bakks— to 
insurance  agents  under  Imbckaiccb  OoxPAJinB— to  vsor 
duetors,  statlon-Aiasters  Ac.  upon  ratlmada,  under  Kail- 

BOAD  COMPAXm.] 

L  APFOINTMEirr  AITD  X*0WER8. 

1.  How  ctgervU  of  corpora;U(m»  may 

1)6  eanstituted, 

2.  Evidence  of  their  appointment, 
8.  Oonatrueticn  of  expreu  poweri, 

4.  Implied  paweri,  ^ 

5.  How  agency  is  determined, 

TL  MODB  OF  EXECXTTma  THEIB  FOWEB8. 

1.  In  general. 

2.  Sealed  imttrumenti, 

8.  yegoticMe  instruments. 

UL  LiABiLrnEs  of  the  cx>rpobation. 

1.  Tofoards  the  agent, 

2.  Towards  third  persons^  upon  acts 

or  amissions  of  agent, 

I.  Appointment  and  Powees. 

1.  Who  may  be  agent  That  where 
charter  prescribes  that  particular  persona 
only  shall  be  agents,  they  only  can  be  made 
snch.  See  Washington  &  Fittsbnrg  Turn- 
pike Go.  V,  Crane,  8  Serg,  d  B.  521. 

For  Election  and  Powers  and  duties  of 
.officers,  see  Elections;  Officebs;  and  ti- 
tles of  particular  officers. 

2.  Member  of  corporation  not  disqoali- 
fled.  It  is  no  objection  to  the  yalidity  of  an 
:  auction  sale  by  a  corporation  that  the  auc- 
tioneer whom  they  employed  was  a  member 
of  the  company,  and  that  the  memorandum 
of  sale  was  signed  by  him  as  agent  for  the 
purchaser.  A  corporation  may  employ  one 
of  its  own  members  as  agent,  and  his  corpo- 
rate interest  does  not  disqualify  him  from 
:adting  as  agent  for  the  purchaser.    Md.  Ct, 


of  Appeals,  1830,  Stoddert  t.  Vestry  of  Port 
Tobacco  Pariah,  2  GiU  d  J,  227. 

8.  Agent  of  English  joint  atock  company 
not  precluded  from  suing  the  company  for 
services  in  obtaining  the  act  of  incorporation 
by  the  fact  he  is  a  member  of  the  company. 
Form  of  declaration.  See  Garden  «.  General 
Cemetery  Co  5  Bingh,  N,  C,  253 ;  7  Bcott,  97 ; 
7  Dowl  Pr,  Cos.  275;  1  Am,  508 ;  8  Jur.  24. 
But  compare  Holmes  v.  Higgins,  1  Bam,  d  0, 
74 ;  Goddard  «.  Hodges,  1  Cfrom,  <§  JT.  83 ; 
Parkin  «.  Fry,  2  Carr,  &  P,  811. 

4.  Seal  not  requisite  to  appointment 
The  rule  is  well  settled,  in  America,  that,  in 
general,  whatever  may  be  the  pulpose  of  the 
agency,  a  valid  appointment  of  an  agent,  by 
a  corporation,  may  be  made  without  affixing 
the  corporate  seal.*  U,  8,  Supreme  Ot,  1818, 
Bank  of  Columbia  v,  Patterson,  7  Craneh, 
299. 

For  cases  determining  the  proper  mode 
and  the  validity  of  appointment  of  agents 
of  Particular  kinds  of  corporations;  e,  g. 
Banks,  Insubancb  Companies,  Municipal 
Cobforations,  and  the  like,  see  the  titles  of 
the  various  classes  of  corporations. 

5.  A  corporation  may  appoint  an  agent  by 
parol ;  and  that  it  has  done  so  may  be  inferred 
from  its  adoption  of  its  agent's  acts.    Mich. 

^  The  ftrict  rule  of  the  ancient  English  law,  ivquirlnf 
aote  of  a  corporation  to  be  done  by  a  lealed  inBtrument, 
was  Terj  early  relaxed  as  respected  the  appointment  of 
oorporate  agents,  so  br  as  to  permit  an  agent  to  be  ap* 
pointed  without  deed.  In  cases  where  the  service  was  un- 
important or  ordinary,  where  liaste  was  required,  Jbo., 
though  it  has  been  more  strictly  retained  where  the  agency 
affected  real  property  interests  or  matters  of  an  important 
character.  On  the  history  of  the  modem  relaxation  of  this 
rule  in  England,  consult  Horn  «.  Ivy,  1  Ventr.  47;  tTary  «. 
Matthews,  1  Salk.  191 ;  Wllmot  r.  Mayor  ftc  of  Coventry, 
1  Taungs  <!t  C  SIS;  Dumpor  r,  Syms,  Gro.  JSUm,  816; 
Cooper  9.  Gooderich,  Cro.  EliM,  862 :  Ballills  Ac  of  Ipswich 
«.  Martin,  Cro.  Jac,  411 ;  Emeley  v.  Walroud,  />yer,  lOd  b  ; 
East  London  Water  Works  Ca  «.  Bailey,  4  Singh.  888 ;  Ed- 
wards «.  Grand  Junction  Oanal  Go.  1  Myins  db  O.  660,  672 ; 
Mnnay  «.  East  India  Ca  6  H  «ft  Aid,  804;  Arnold  «.  Mayor 
of  Poole,  4  Mann,  db  O.  898 ;  Smith  «.  Cartwright^  0  EokK. 
9ST;  6  Sng.  L.AEq.  688. 

Elariy  rules  rdaUve  to  the  mode  of  appointing  an  agent  to 
demand  rent  for  a  corporation,  and  to  distress  for  non-pay- 
ment. See  Knap  t>.  Jeweloh,  1  Brovml  188 ;  case  of  Master 
Jbo.  of  Emanuel  College,  8  Sroionl.  176;  Tear  S.  1  Edw.  6, 
foL  6,  pL  10 ;  Id.  8  Rich.  8,  foL  7,  pL  18 ;  7  Hen.  7,  foL  10,  pL  8. 

Bank  of  England  may  authorise  a  person  to  ilgn  notes,  by 
mere  vote.   See  Rex  «.  Bigg,  8  P.  Wmt.  4119 ;  1  Strange^  IB. 

Where  the  act  of  Inoorporatlon  empowers  the  directors  to 
appdnt  and  displace  any  of  the  offloers  of  the  eompany,  tlie 
appointment  of  an  attom^  to  the  company  need  not  be 
under  seal.  Bee  Beg.  «.  Cumberland  (Justices),  6  SaiUo. 
Om.888;6  Dowldh  L,4Si\12Jur,10»\  11  Law  J,  Q, 
A 108. 
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SwprtftM  Ct.  1843,  City  of  Detroit «.  Jackeon, 
1  Dougl  106;  N.  H,  Supreme  Gt,  1858,  Nich- 
olas «  Oliver,  86  N.  K  218 ;  and  see  Elys- 
Tille  Manu£  Go.  «.  Okisko  Co.  1  Md,  Oh, 
Ded,  892 ;  Bandall  v.  Van  Yecbten,  19  Johne. 
60 ;  PerUna  «.  Washington  ins.  Co.  4  Oavo, 
645. 

See  also  Ratification. 

6*  Where  a  corporation  has  power  to  do 
some  act,  and,  as  incident  to  that  act,  to 
render  itself  liable  for  representations  made 
in  and  about  the  doing  of  that  act,  it  can 
appoint  an  agent  to  do  the  act;  and  from 
the  mere  &ct  of  such  appointment  the  same 
powei9  will  flow  to  the  agent  as  if  he  had 
been  appointed  by  an  indiyidual ;  provided 
only  that  the  powers  so  flowing  could  have 
be^  exercised  by  the  corporation  itself. 
K  T.  Supreme  Ct  1868,  Sharp  v.  Mayor  &c. 
of  New  Tork,  40  Barb.  256 ;  25  Eoto.  Pr. 
889. 

7.  No  formal  resolution  of  the  board  of 
directors  of  a  corporation  is  required  to 
appoint  an  agent  or  define  his  powers.  A 
contract  may  be  implied  against  a  corpora- 
tion, and  it  may  affirm  the  acts  of  an  assumed 
agent,  and  thus  be  bound  by  them.  [22 
Wend.  848 ;  20  Id.  91 ;  4  Cow.  645 :  2  Kent's 
Com.  288 ;  Ang.  &  A.  172,  §§  7,  8.]  iV.  T. 
Supreme  Ot.  1844,  Bank  of  Lyons  «.  Dem- 
mon,  HiU  d  D,  8upp.  898. 

8.  The  authority  from  a  corporation  to  its 
agent  to  order  tenants  to  quit,  need  not  be 
under  seal  Pa.  Supreme  Ct,  1840,  Wolf 
9.  Goddard,  9  Watts,  544. 

9.  Where  one  has  the  actual  charge  and 
management  of  the  business  of  a  corporation, 
with  the  knowledge  of  the  members  and  the 
directors,  this  is  evidence  of  his  authority, 
withoat  showing  any  vote  or  other  corporate 
act  constituting  him  the  agent  of  the  corpo- 
ration ;  and  the  company  will  be  boimd  by 
his  contracts,  made  on  their  behalf,  within 
the  apparent  scope  of  the  business  thus  in- 
trusted to  him.  N.  K  Superior  Gt  1857, 
Goodwin  v.  Union  Screw  Co.  34  N.  K  878. 

10.  Appointment  of  agent  either  by  a 
power  under  seal,  or  by  resolution,  or  by 
course  of  business,  allowable.  See  St  An- 
drew's Bay  Land  Co.  v.  Mitchell,  4  Fla,  192; 
Bank  of  lifiddlebury  v.  Rutland  &  Washing- 
ton R.  R  Co.  80  Vt  159. 

11.  Cannot  be  appointed  by  delegation. 
An  agent  appointed  by  the  corporation,  and 


authorized  to  make  a  particular  contract,  or 
to  do  a  certain  piece  of  business,  cannot  del- 
egate his  trust,  imless  specially  empowered  so 
to  do ;  the  personal  confidence  of  the  princi- 
pfd  in  the  agent  being  the  supposed  motive 
ot  the  selection  and  appointment  of  the  lat- 
ter. Therefore  a  by-law,  giving  to  the  direct- 
ors the  general  superintendence  and  control, 
charges  them  with  the  exercise  of  discretion, 
and  does  not  authorize  them  to  delegate  such 
discretion  to  agents.  And  the  corporation 
will  not  be  bound  by  a  contract  entered  into 
by  sub-agents  appointed  by  them.*  JT.  S, 
Superior  Ct.  1850,  Gillis  «.  Bailey,  1  Foet. 
149. 

12.  A  general  agent  of  a  manufacturing 
company  cannot  delegate  authority  to  an- 
other person  employed  by  the  company  to 
settle  with  and  give  a  new  note  for  the  bal- 
ance due  a  creditor  of  the  company.  ifoM. 
Supreme  Gt  1834,  Brewster  t.  Hobart,  15 
Pieh,  802. 

13.  The  ancient  doctrine  that  a  corpora- 
tion acts  only  through  the  instrumentality  of 
its  common  seal,  has  no  application  to  corpo- 
rations created  by  statute,  whose  charters  con- 
template the  business  of  the  corporation  to 
be  transacted  exclusively  by  a  board  of  di- 
rectors. The  acts  of  such  board,  evidenced 
by  a  written  vote,  are  as  binding  upon  the 
corporation,  and  as  complete  authority  to 
their  agents,  as  the  most  solemn  acts  imder 
the  corporate  seaL  U,  S.  Supreme  Ot.  1823, 
Fleckner  «.  Bank  of  the  United  States,  8 
Wheat.  838.  Followed  in  1840,  Bank  of  Mo^ 
tropolis  V.  Guttschlick,  14  Pet.  19. 

14.  A  power  of  attorney  is  not  necessary 
to  authorize  the  officer  of  a  corporation,  exe- 
cuting a  deed  in  behalf  of  the  corporation,  to 
affix  the  corporate  seal  to  the  deed.  The 
common-law  rule  with  regard  to  natural  per- 
sons, that  an  agent,  to  bind  his  principal  by 
deed,  must  be  empowered  by  deed  himself, 
cannot  in  the  nature  of  things  be  applied  to 
corporations  aggregate.  These  beings  have  a 
mere  legal  existence,  and  their  boards,  cu  sueh, 
are,  literally  speaking,  incapable  of  a  personal 


^  But  compare  gbsm  In  which  the  board  has  been  oon- 
flldered  not  as  a  body  of  tmgtees  not  competent  to  delefcate 
their  trostf  bat  aa  the  reprMcntatire  of  the  corporation, 
empowered  to  declare  its  will;  and  in  which  Ita  appoint- 
ment of  agents  lias  been  sustained.  Sep.  Company,  4  JHJte^ 
890 ;  Dana  «.  Bank  of  U.  8.  5  WaUa  dbS.  2liS;  Palmer  «. 
Taftea,  8  San^.  ITSi 
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act  They  diiQCt  or  assent  by  Tote ;  bat  their 
most  iftMMdiats  mode  of  odLiwi  must  be  by 
agents.  If  the  corporation,  or  its  representa- 
tiye,  the  board,  can  assent  primarily  by  mote 
alone,  to  say  that  it  conld  constitute  an  agent 
to  make  a  deed  <ndy  by  deed,  would  be  to  say 
that  it  could  constitute  no  such  agent  what* 
ever ;  for,  after  all,  who  could  seal  the  power 
of  attorney  but  one  empowered  by  wtef 
Term,  Supreme  Ot  1843,  Hopkins  «.  Gallar 
tin  Turnpike  Co.  4  Humphrey y  408 ;  B.  P. 
Va.  Ct,  App.  1846,  Burr  «.  M*Donald,  8  Grot- 
tauy  215.  See  Savings  Bank  v.  Dayis,  8  Conn. 
191. 

15.  Some  authority  from  oorporatton, 
necessary*  No  individual  member  can  repre- 
sent the  corporation  in  their  aggregate  capa- 
city, but  in  consequence  of  their  consent. 
The  requisite  evidence  of  this,  at  common 
law,  was  a  deed  under  the  seal  of  the  corpo- 
ration. Aggregate  corporations  established 
by  statute  are  not  restricted  to  that  formality. 
Tliey  have  powers  given  them  to  order  their 
affairs,  and  to  appoint  and  employ  agents  by 
vote ;  or  in  such  other  manner  as  the  corpo- 
ration may  by  their  by-laws  direct.  But  no 
person  is  an  agent  for  them,  who  proceeds 
without  any  auth<Mity«  either  by  letter  of  at- 
torney or  by  a  corporate  vote,  or  who  acts  be- 
side tiie  authority  given  him ;  that  is,  his  acts 
will  not  charge  them,  unless  subsequently  as- 
sented to  by  some  act  of  the  corporation. 
Thus  a  claim  for  work  done  on  a  turnpike  is 
not  supported  where .  the  plaintifBs  cannot 
prove  any  request  by  an  authorized  agent  of 
the  corporation;  but  only  that  their  men 
were  seen  at  work  upon  the  road  by  different 
members  of  the  corporation,  and  by  an  agent 
who  was  authorized  to  contract  on  its  part, 
but  in  writing  only.  JfoM.  Supreme  Ct.  1813, 
Hayden  v.  Middlesex  Turnpike  Co.  10  Maee, 
897;  Vt,  Supreme  Ct,  1839,  Burdickt?.  Cham- 
plain  Glass  Co.  11  Vt,  19.  See  also,  Williams 
€.  Pigott,  5  Eiig,  Bailw.  Cae,  544 ;  2  Exch, 
201 ;  Nevins  9.  Henderson,  5  En^,  Bailu).  Cos. 
684 ;  Spottiswood's  case,  89  Eng.  Law  &  Eq. 
520 ;  Cox  «.  Midland  Railway  Co.  18  Law  J, 
N.-S.  Exch,  346. 

16.  The  doctrine  that  no  person,  whether 
natural  or  artificial,  can  be  compelled  by  legis- 
lative enactment  to  become  a  party  to,  or 
subjected  to  liability  upon,  a  contract,  with- 
out his  consent,  must  receive  the  same  ap|>li- 
cation  to  a  municipal  corporation  as  to  a  pri- 


vate corporation,  or  to  an  individual,  when  it 
is  sought  to  visit  a  pecuniary  liability  ex  con- 
tractu, upon  a  town  by  the  ordinary  means  of 
a  suit  at  law.  So  far  as  a  municipal  corpora- 
tion is  endowed  by  law  witii  the  power  of 
contracting,  and  as  such,  is  made  capable  of 
acquiring,  holding,  and  disposing  of  property^ 
and  subject  to  the  liabilities  incident  to  the 
exercise  of  such  power  and  capacity  (thus 
being  invested  with  legal  rights  as  to  prop> 
erty  and  contracts,  and  made  subject  to  legal 
liabilities  in  respect  thereto,  to  be  ascertained 
and  enforced  by  suit  in  the  ordinary  judicial 
forums,  upon  the  same  principles,  and  by  the 
same  means  as  in  case  of  a  private  corpora- 
tion) such  municipfd  corporation  must  stand 
on  the  same  ground  of  exemption  from  legis- 
lative control  and  interference  as  a  private 
corporation.  As  to  third  persons  who  seek 
to  enforce  pecuniary  liabilities  against  towns, 
arising  upon  contract,  such  towns  are  merely 
private  corporations  or  individuals,  and  in 
this  respect  they  are  not  affected  by  the  purely 
municipal,  public  and  political  features  that 
appertain  to  their  corporate  existence,  in  vir- 
tue of  and  in  reference  to  which  alone  they 
are  subject  to  the  absolute  control  of  legisla*' 
tion.  Vt,  Supreme  CU  1858,  Atkins  9.  Town 
of  Randolph,  81  Vt,  (2  Shaw),  226. 

17.  Neither  a  remittance  of  money  to  one 
as  the  agent  of  a  bank  by  another  party,  and 
his  consent  to  receive  it  as  such,  nor  his  ad- 
missions, nor  the  fact  that  he  is  a  director  of 
the  bank,  have  any  tendency  to  prove  that  he 
is  the  agent  of  the  bank.  The  consent  of  the 
bank  that  he  should  so  act  is  necessary.  AJxjl 
Supreme  Ct  1847,  Holman  v^  Bank  of  Norfolk, 

12  Ala.  N.  S,  869. 

2.  Endence  of  their  Appointment. 

18.  Judicial  notice*  That  courts  cannot 
judicially  notice  that  a  particular  board  of 
the  corporation  is  authorized  to  appoint 
agents,  where  the  evidence  of  such  authority 
is  not  introduced, — see  Haven  v,  N.  H.  Asylum, 

13  K  H,  532. 

19.  Production  of  the  record  of  appoint- 
ment. The  ordinary  and  proper  proof  of 
the  appointment  and  authority  of  an  agent 
of  a  corporation  is  made  by  the  production 
of  the  records  or  books  of  the  corporation, 
containing  the  entry  or  resolution  of  appoint- 
ment ;  the  records  being  proved  to  be  the 
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looordB  of  the  corporation.*  N,  (7.  Supreme 
Ct,  1835,  Buncoinbe  Tampike  Co.  «.  McCar- 
Bon,  1  Dec.  d  B,  806. 

20.  Where  a  corporation  brings  a  bill)  and 
alleges  therein  that  certain  acts  were  done  by 
committees  thereof,  whereby  a  resulting  tnist 
in  certain  land,  conveyed  to  a  third  party, 
iraa  raised  in  fayor  of  the  corporation,  it  can- 
not proye  the  authority  of  the  committees  to 
act  therefor,  by  parol  eyidence ;  their  power 
to  act  can  be  shown  only  by  its  records. 
Mb.  Supreme  Ct,  1845,  Methodist  Chapel 
Corporation  «.  Herrick,  2ti  Me.  (12  Shep.)  354. 

21.  In  order  to  establish  an  agency  in  be- 
half of  a  corporation  it  is  not  indispensable 
to  show  a  written  authority,  or  a  vote  or  res- 
olution of  the  corporate  authorities.  Mo. 
Supreme  Ct.  1860,  Williams  €.  Christian  Fe- 
male College,  29  Mo.  (8  Jones)  ^  350. 

22.  In  an  action  upon  the  case  against  a 
corporation  for  injury  done  by  their  agent,  it 
is  not  necessary  to  proye  that  the  agent  had 
authority  under  the  corporate  seal,  nor  under 
an  order  entered  upon  the  books  of  the  cor- 
poration. Cire.  Ot.  D.  O.  1802,  Hooe  v. 
'Major  <&c.  of  Alexandria,  1  Craneh  C.  Ct.  90. 

23.  Under  a  bill  filed  by  an  incorporated 
railway  company  for  the  specific  performance 
ef  a  contract  for  the  purchase  of  land  entered 
into  by  their  agent,  it  was  objected  that  the 
contract  lacked  mutuality,  as  it  did  not 
appear  that  the  agent  was  authorized  under 
the  corporate  seal,  and  his  act  was  therefore 
not  binding  on  the  company.  Bdd^  that 
MM  the  company  had,  before  bill  filed,  acted 
on  the  contract  by  entering  into  possession 
of  the  land,  and  making  a  railroad  oyer  it, 
they  had  become  bound  by  it.  It  could  be 
enforced  against  them,  and  therefore  might 
be  in  their  &yor.  Chancery^  1840,  London 
A  Birmingham  Railway  Co.  «.  Winter,  1 
Craig  d  P.  57. 

24.  Parol  eyidence*  Where,  in  a  suit 
against  a  corporation  on  a  bill  of  exchange 
accepted  by  one,  in  behalf  of  the  corporation, 
as  its  treasurer,  notice  was  giyen  by  the 
plaintiff  to  the  corporation  to  produce  its 
records  for  the  purpose  of  proying  the  aip- 


•  8ae  also,  Owings  v.  Speed,  6  Whsat.  484 ;  Thayer  «. 
MUdtowx  Mut  Ins.  Cou  10  Pick.  826;  Narraganiet  Bank 
c.AtlaiitleaikOo.tiMe.i83-,  Clark  «.  Benton  Haul  Co. 
15  Wend,  256;  Methodbt  Chmwl  OorponUion  «.  Herrick, 
95  ir&  854;  Uaren  «.  N.  H.  Asylnm,  18  y.  H.  682 ;  lOUer 
c.  Ewer,  27  Mt.  608. 


poincment  or  election  of  the  treasurer,  and 
the  production  of  the  records  was  refused, 
the  testimony  of  a  witness  was  admitted  that 
he  had  seen  the  records,  and  that  it  appeared 
therein  that  the  person  accepting  the  bill  was 
duly  elected  treasurer,  as  competent  proof  of 
his  appointment  and  authority.  Mase.  Sur 
preme  Ct.  1841,  Narraganset  Bank  «.  Atlantic 
Silk  Company,  8  Mete.  282. 

25.  Where  the  act  of  incorporation  does 
not  require  that  the  appointment  of  an  agent 
or  the  making  of  a  contract  should  be  by 
a  written  instrument,  and  it  does  not  appear 
to  haye  been  so  made,  it  may  be  proyed  by 
parol  iTid.  Supreme  Ct,  1857,  Richardson 
«.  St.  Joseph  Iron  Co.  5  Blackf.  146 ;  Ham- 
Uton  «.  Newcastle  &c.  R  R  Co.  9  Ind, 
359. 

20.  Authority  may  be  proyed  by  '^fiftcts 
and  circumstances.'^  See  Elysyille  Manf.  Co. 
V.  Okisko  Co.  5  Md.  152 ;  Northern  Central 
R  R  Co.  V.  Bastian,  15  Md.  494. 

27.  The  authority  of  an  agent  of  a  corpo- 
ration may  be  shown  by  acts  and  the  general 
course  of  business.  Me.  Supreme  Ct.  1847, 
Badger  f>.  Bank  of  Cumberland,  26  Maine 
(13  Shep.)  428. 

28.  Authority  inferred*  The  appoint- 
ment of  an  agent  of  a  corporation  may  be 
inferred  irom  the  adoption  of  his  acts.  Ala. 
Supreme  Ct  1856.  Alabama  &c.  R  R  Co. «. 
Eidd,  29  Ala.  N.  S.  221;  S.  C.  Gt.of  AppeaU^ 
1856,  Planter's  Bank  of  Fairfield  €.  Biyings- 
yiHe  Cotton  Hanuf.  Co.  10  Rich.  Law^  95* 
And  see  Regina  «.  Grimshaw,  16  La/w  J.  N.  S, 
Q.  B.  885. 

29*  Jury  may  infer  authority  giyen  to  an 
agent  who  committed  an  act  of  conyersion, 
from  an  adoption  of  the  conyersion,  e.  g.  from 
the  corporation  haying  receiyed  the  pro- 
ceeds. See  Smith  «.  Birmingham  &  Stafford- 
shire Canal  Co.  1  Ad.  A  E.  526 ;  Mayor  &c. 
of  Baltimore  «.  Norman,  4  Md.  852. 

80.  To  a  yery  great  extent,  corporations 
are  held  bound,  by  presumed  or  implied  au- 
thority to  those  who  are  held  out  or  permit- 
ted to  act  for  them  in  their  usual  course  of 
dealing  within  their  charter  powers.  lU.  Sur 
preme  Ct.  1855,  Ryan  «.  Dunlap,  17  III.  40. 

81.  —  from  course  of  dealing.  If  the  di- 
rectors of  a  corporation  by  yote  authorize 
their  treasurer  to  indorse  notes  of  the  corpo- 
ration to  a  third  person,  or  if  such  treasurer 
is  suffered  to  draw  and  accept  drafts,  to  in- 
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dorse  notes  payable  to  the  corporation,  and 
to  do  other  similar  acts  whereby  he  is  held 
out  to  the  public  as  having  the  general  au- 
thorit^K  implied  from  his  official  name  and 
character,  the  corporation  is  bound  by  his 
acts,  due  within  the  scope  of  such  implied 
authority.  And  an  indorsement  and  transfer, 
by  such  treasurer,  of  a  negotiable  instrument 
belonging  to  the  corporation,  made  in  pursu- 
ance of  such  express  or  implied  authority, 
will  pass  a  yalid  title  to  the  indorsee.  Mass. 
Supreme  Ct  1861,  Lester  v,  Webb,  1  AUen^ 
84. 

32.  Though  the  by-laws  of  a  corporation 
do  not  confer  on  its  general  agent  the  power 
of  accepting  bills,  yet  if  the  agent  has  been 
in  the  habit  of  accepting  bills  which  the  com- 
pany has  paid,  it  will  be  bound  by  an  accept- 
ance given  by  him  under  like  circumstances. 
N.  T,  Supreme  Ct.  1818,  IMunn  v.  Conmiission 
Co.  16  Johns.  44 ;  8.  P.  1841,  Com.  Bank  of 
Lake  Erie  €.  Norton,  1  EiH,  601 ;  1 863,  Ex- 
change Bank  v.  Monteath,  17  Barb.  171. 

83.  The  directors  of  a  railroad  corporation 
relinquished  the  management  of  the  road  for 
a  period  of  years  to  the  president,  allowing 
him  to  buy  property  for  the  use  of  the  corpo- 
ration, and  to  give  the  notes  of  the  corpora- 
tion for  the  price ;  and  when,  at  the  end  of 
the  three  years,  the  managers  again  resumed 
th^  discharge  of  their  appropriate  duties,  they 
took  possession  of  the  road  and  of  all  the 
property  thus  procured  by  the  president,  and 
continued  to  use  such  property  for  several 
years,  without  question  as  to  the  manner  in 
which  it  had  been  obtained.  Hdd^  that  un- 
der such  circumstances,  the  acts  of  the  as- 
sumed agent  could  not  be  repudiated.  The 
powers  of  an  agent  of  a  corporation  are  such 
as  he  is  allowed  by  the  directors  or  managers 
of  the  corporation  to  exercise^  within  the  lim- 
its of  the  charter ;  and  the  silent  acquiescence 
of  the  directors  or  managers  may  be  as  effect- 
ual to  clothe  the  agent  with  power,  as  an 
express  letter  of  attorney.  N.  T.  Ct.  of  Ap- 
peals, 1868,  Olcott «.  Tioga  R  R  Co.  27  N,  T. 
646. 

84.  To  show  that  the  president  of  a  cor- 
poration had  authority  to  draw,  in  the  name 
of  the  corporation,  the  note  in  suit,  evidence 
is  admissible  that  he  had,  on  various  occa- 
sions, as  well  after  as  before,  executed  similar 
bills  and  notes  which  had  been  paid,  and  the 
sums  thus  expended  entered  into  the  accounts 


of  the  corporation,  which  were  before  its  man- 
agers for  years  without  objection.    Lb. 

35.  Presumed*  If  officers  of  the  corpo- 
ration openly  exercise  a  power  which  presup- 
poses a  delegated  authority  for  the  purpose, 
and  other  corporate  acts  show  that  the  corpo- 
ration must  have  contemplated  the  legal  ex- 
istence of  such  authority,  the  acts  of  such 
officers  will  be  deemed  rightful,  and  the  del- 
egated authority  will  be  presumed.  If  a  per- 
son acts  notoriously  as  the  cashier  of  a  bank, 
and  is  recognized  by  the  directors,  or  by  the 
corporation,  as  an  existing  officer,  a  regular 
appointment  will  be  presumed ;  and  his  acts 
as  cashier  will  hind  the  corporation,  although 
no  written  proof  is,  or  can  b^,  adduced  of  his 
appointment  U.  S.  Supreme  Ct.  1827,  Bank 
of  United  States  v.  Dandridge,  12  Wheat.  79. 
See  also,  Burgess  «.  Pue,  2  GiU,  264 ;  McCul- 
lough  V.  Annapolis  and  Elkridge  Railroad  Co. 
4  Gill,  68. 

30.  The  agent  of  a  bank,  without  objection 
that  parol  evidence  was  not  competent  to 
prove  his  authority,  swore  that  he  was  author- 
ized to  transfer  certain  promissory  notes  held 
by  the  bank ;  it  was  presumed  that  he  was 
authorized  to  make  the  transfer,  by  a  resolu- 
tion of  the  directors,  as  required  by  the  stat- 
ute. iV.  T.  Supreme  Ct.  1860,  Warner  v.  Chap- 
pell,  82  Barb.  809. 

37.  No  presumption  that  a  sale  of  corpo- 
rate property  ordered  by  a  director  was  made 
by  authority  of  the  company.  See  Moody  «. 
London  <&c  Railway  Co.  1    Best    A  S.  290. 

38.  No  presumption  that  corporate  agents 
have  exceeded  their  authority,  or  made  repre- 
sentations without  sufficient  authority.  See 
Carey  «.  Cincinnati  &c.  R.  R  Co.  6  Clarke 
{I<ywa\  867. 

39.  Established  by  estoppel.  The  obligor 
in  a  bond  given  to  a  corporation  for  the  price 
of  land,  reciting  the  contract  of  the  corpora- 
tion to  convey,  is  estopped  from  questioning 
the  authority  of  the  agent  who  made  the  con- 
tract, if  the  corporation  have  done  no  act  in- 
dicative of  a  design  to  repudiate  it  Me.  Sit- 
preme  Ct.  1868,  Augusta  Bank  v.  Hamblet,  86 
Me.  (6  Bed.)  491. 

8.  C&nstmetion  of  express  powers. 

40.  A  general  appointment  as  ^^an  agent,^^ 
duly  authorized  to  do  a  specified  thing,  gives 
the  limited  powers  only.  See  Wilson  v.  Gen- 
esee Mut,  Ins.  Co.  14  N,  T.  (4  Kem.)  418, 
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41.  MaUng  eontract.  Power  to  borrow 
money  on  the  credit  of  a  town  to  rebuild  a 
bridge,  may  imply  power  to  bind  the  town 
by  contract  for  building.  See  Simonds  x>. 
Heard,  23  Pick,  120. 

42.  MaUng  negotiable  instniments. 
PowCT  to  advance  money  for  a  corporation 
will  not  authorize  signing  a  note  for  theoL 
Bee  Webberv.  Williams  College,  23  Pick,  302. 

43.  A  committee  appointed  by  a  town  to 
"lay  out "  money  voted  to  be  raised  for  the 
repair  of  a  highway,'  not  empowered  to  bind 
the  town  by  a  promissory  note.  Bee  Sav- 
age %  Rix,  ^N.EL  263. 

44.  Power  to  give  a  "  company  note,"  may 
authorize  a  bill  of  exchange  on  a  person  who 
had  no  funds.  Bee  Tripp  «.  Swanzey  Paper 
(3o.  13  Pick.  291. 

45*  An  authority  to  the  preddent  of  a  cor- 
poration to  make  all  contracts  &c.  "  under  the 
direction  of  the  board,'*  not  an  authority  to 
accept  a  bill  toithout  direction  of  the  board. 
See  Lazarus  v.  Shearer,  2  AUh  N,  8.  718. 

46.  Power  "  to  accept  a  bill  not  exceed- 
ing "  a  specified  sum,  will  authorize  accept- 
ing such  sum.    See  Thompson  v,  Wesleyan 
Newspaper  Association,  8  C,  B,  849;  19  Law 

J.  jy.  &  a  p.  114. 

47.  Conveying.  A  vote  authorizing  an 
officer  to  *^  sell  and  convey  "  a  tract  of  land, 
empowers  him  to  execute  a  bond,  binding 
the  corporation  to  convey.  The  authority  to 
sell  implies  a  power  to  negotiate  and  make 
a  bargain  prior  to  conveying,  if  this  be  neces- 
sary. Me.  Supreme  Ct  1853,  Augusta  Bank 
t>.  Hamblet,  85  Maine  (5  Bed,)  491. 

48.  A  vote  authorizing  an  agent  to  convey 
lands^  must  specify  the  tract  to  be  conveyed, 
or  give  some  description  by  which  it  can  be 
ascertained.  The  power  ought  to  be  as  cer- 
tain as  it  is  necessary  for  the  deed  to  be 
whicVis  to  be  executed  under  it.  N,  H,  Su- 
perior Ct,  1835,  Lumbard  v.  Aldrich,  8  N.  H, 
81. 

49.  An  agent  of  a  bank  clothed  '^with 
fall  power  to  dispose  of  the  interest  of  the 
bank  in  certain  property,  real  and  personal, 
and  in  the  name  of  the  bank  and  for  their 
benefit  to  make  &c.  any  d^ed  or  deeds  of  all 
or  any  portion  thereof^  and  in  general  to  man- 
age and  dispose  of  the  interest  of  the  bank  in 
said  property,  at  his  best  discretion,'^ — Hdd 
authorized  to  sell  and  convey  the  same,  and  to 
take  notes  therefor  and  a  mortgage  as  security, 


to  himself  for  the  benefit  of  the  bank,  and 
competent  to  make  the  oath  required  by  law 
in  the  case  of  mortgages.  See  Lathrop  «. 
Blake,  3  Foster  {K  K)  46. 

50.  Power  '*  to  sell  ^  does  not  enable  agent 
to  pledge  for  his  own  debt  See  Whitney  v. 
State  Bank,  7  WU.  620. 

51.  Employing  sub-agents.  Power  to  a 
town  treasurer  to  "  borrow,"  not  an  author^ 
ity  to  employ  a  broker  at  expense  of  the 
town  to  negotiate  a  loan.  See  Butterfield  v. 
Inhabitants  of  Melrose,  6  AUen^  187. 

52.  Power  to  agents  of  a  town  to  prose- 
cute an  action,  includes  power  to  employ  an 
attorney.  See  Buckland  «.  Conway,  16  Maeg, 
396. 

58.  Power  to  ''take  measures  to  obtain 
possession"  of  land  devised,  and  "to  choose 
agents  to  institute  or  defend  any  suit  or  suits, 
and  act  anything  relative  thereto,"  will  au- 
thorize the  agents  to  make  an  entry  on  the 
land,  on  which  to  found  a  writ  of  entry.  See 
Sutton  «  Cole,  3  Pick.  232. 

54.  The  by-laws  of  a  corporation,  giving 
to  the  directors  "  a  general  superintendence 
and  control  over  the  affitirs  of  the  corpora- 
tion," with  power  to  sell  lands  and  tenements 
on  such  terms  as  they  may  deem  advanta- 
geous, though  they  doubtless  give  the  directors 
power  to  lease,  give  them  no  authority  to  del- 
egate to  an  attorney  power  to  lease  in  his 
discretion.  N.  H.  Superior  Ct  1850,  Gillis  «. 
Bailey,  1  Foit  149. 

4.  Implied  Powers, 

55.  In  generaL  An  agent^s  authority, 
however  generally  expressed,  if  capable  of 
being  executed  in  a  lawful  manner,  is  never 
to  be  extended  by  construction  to  embrace 
acts  prohibited  by  law,  bo  as  to  render  his 
principal  liable  to  a  criminal  prosecution,  or 
to  a  statute  penalty.  N.  T.  Superior  Ct, 
1854,  Clark  9.  Metropolitan  Bank,  3  Duer^ 
241. 

58.  The  powers  confeired  on  an  agent  are 
not  restricted  by  being  expressed  to  be  sub- 
ject to  the  direction  of  the  board  of  direct- 
ors, unless  they  interpose  to  limit  them.  Me. 
Supreme  Ct,  1855,  Whitney  v.  South  Paris 
Manuf.  Co.  89  Me  (4  Heaih\  316. 

57.  The  agent  of  a  manufacturing  corpora- 
tion was  empowered  by  its  by-laws  to  manage 
the  affairs  of  the  corporation  conunitted  to 
his  care,  and  to  exercise  the  powers  commit- 
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ted  to  him  according  to  his  best  ability  and 
discretion,  and  promptly  to  collect  all  aaseas- 
ments  and  other  smns  that  should  become 
due  to  the  corporation,  and  to  disburse  them 
according  to  the  order  of  the  board  of  direct- 
ors, who  were  made  a  board  of  control  over 
him  Beldy  that  the  agent,  if  the  board  of 
directors  did  not  interpose  to  control  his  pro- 
ceediogs,  had  authority  to  employ  workmen 
to  carry  on  the  business  of  the  corporation, 
and  to  pay  them  with  its  f^mds,  or,  not  being 
in  funds,  to  give  the  notes  of  the  corpotation 
in  payment  Mass.  Supreme  Ct,  1848,  Bates 
«.  E^ith  Iron  Co.  7  Met,  224. 

58.  Stockholders  not  liable  for  agent's 
fraud.  The  agent  of  a  corporation  is  not  the 
agent  of  the  individual  stockholders,  so  as 
to  make  them  responsible  for  his  frauds,  or  to 
vitiate  a  contract  made  by  an  individual 
stockholder  for  the  sale  of  his  own  stock. 
Chancery,  1888,  Mofiat  «.  Window,  7  Paiges 
124. 

59.  <^  General  agents:"  Power  to  oonTey 
land*  Although  general  powers  of  manage- 
ment are  conferred  upon  an  agent  by  the  di- 
rectors of  a  company,  yet  they  must  be  under- 
stood to  be  limited  to  correspond  with  the 
duties  to  be  performed,  and  the  business  to  be 
transacted.  TThus  the  general  agent  of  a  man- 
ufacturing corporation  is  not  authorized, 
merely  as  such,  to  transfer  by  deed  the  real 
estate  of  the  company.  It  may  be  incidental 
to  his  powers  as  agent  to  borrow  money,  give 
promissory  notes,  and  do  many  similar  acts, 
in  the  ordinary  course  of  business  of  the  com- 
pany; but  to  empower  him  to  sell  or  convey 
its  real  estate,  a  specific  authority  is  neces- 
sary. Conn.  Sup.  Ct.  1828,  Stow  €.  Wyse,  7 
Conn,  214. 

60.  — to  mortgage  nmeldnery.  An  agent 
of  a  corporation,  appointed  by  the  directors 
for  the  purpose  of  superintending  and  carry- 
ing on  its  business,  has  no  authority,  in  virtue 
of  such  agency,  to  pledge  or  mortgage  the 
machinery  used  by  the  company,  for  the  secu- 
rity of  a  loan.  N.  R  Superior  Ct.  1841,  Dis- 
patch Line  of  Packets  v.  Bellamy  Manu£  Co. 
12  K  H.  205. 

61.  —  to  transfer  assets  in  tmst.  A 
general  agent,  who  has  the  entire  superintend- 
ence and  management  of  the  business  of  a 
lumber  company,  the  members  of  which  live 
abroad,  has  authority  in  good  faith  to  make 
a  transfer  of  lumber  in  trust  to  pay  off  the 


bands  in  the  employ  of  the  company.  The 
creditors  of  the  company  cannot  avoid  such 
a  transfer,  on  the  ground  of  a  previous  agree- 
ment by  the  members  of  the  company  with  a 
third  person,  to  deliver  all  the  lumb<^  to  him 
to  be  disposed  of  for  the  company ;  certainly 
not,  where  such  third  peraon  recognizes  the 
right  of  him  to  whom  the  transfer  is  made, 
and  does  not  insist  that  he  himself  has  any 
right  or  claim.  Mo,  Supreme  Ct.  1852,  Tay- 
lor f>.  Labeaume,  17  Mo.  888. 

62.  But  when  a  mining  concern  was  carried 
on  by  an  agent  in  Ck>mwal],  and  distress  war- 
ranty were  issued  by  the  justices  of  the  peace, 
in  consequence  of  the  wages  of  the  workmen 
not  having  been  paid, — Eeldy  that  the  agent 
had  no  power  to  borrow  money,  and  pledge 
the  credit  of  his  principals,  in  order  to  pre- 
vent the  warrants  being  put  in  force.  Exeh. 
1841,  Hawtayne  «.  Bourne,  7  Meet,  d  W.  595 ; 
5  Jur.  118. 

68.  —  to  make  contracts.  Where  the 
general  agent  of  a  corporation  makes  a  con- 
tract in  the  ordinary  course  of  business,  the 
company  may  be  held  liable  upon  it  in  a 
proper  case,  upon  general  principles  of  the 
law  of  agency.  It  makes  no  difference  that 
the  defendants  were  a  corporation ;  for  it  is 
settled  that  they  may  be  bound  by  the  acts 
of  their  agents,  in  the  same  manner  as  pri- 
vate individuals.  N.  Y.  Supreme  Ct.  1818, 
Munn  V.  Commission  Co.  15  Johne.  44. 

64.  A  surgeon  who  has  amputated  the 
limb  of  a  passenger,  injured  by  the  moving 
of  a  truck  upon  the  railway,  under  directions 
given  by  the  station  agent,  in  consequence  of 
which  the  sui^geon  performed  the  operation, 
cannot  recover  of  the  company  for  his  ser- 
vices. It  is  not  incident  to  the  employment 
of  a  station  agent,  to  bind  the  company  by 
such  a  contract.  If,  however,  the  company 
have  ratified  similar  contracts  made  by  this 
same  agent,  this  may  be  evidence  tending 
to  show  that  they  have  given  this  particular 
servant  authority  to  make  such  or  similar 
contracts ;  but  not  that  they  have  given 
auth(»ity  to  all  their  servants  to  do  so. 
Bkxh.  1849,  Cox  v.  Midland  Counties  Railway, 
8  Bx(h.  268;  18  Jur.  65;  18  Lau>  J.  Bnik. 
65.  N.  T.  Superior  Ct  1858,  Stephenson  v. 
N.  T.  &  Harlem  RaUway,  2  Duer,  841. 

65.  The  engineer  of  a  railroad  corporation 
was  charged  by  the  corporation  with  the  duty 
of  engrossing  a  certain  contract  and  pro* 
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coring  the  signatures  of  the  contractars ;  but 
no  particalar  time  was  prescribed  within 
which  he  should  do  thia  JSMy  that  his  giv- 
ing hia  consent  to  a  delay  of  a  month  in  exe- 
cuting the  contract  was  within  the  scope  of 
his  authority,  and  that  the  corporation  conld 
not  repudiate  the  contract  on  account  of  such 
delay,  if.  F.  Ct  of  Appeals,  1860,  Pratt  «. 
Hudson  Biver  R  R.  Co.  21  if  Y.  805. 

ee.  An  agent  of  an  incorporated  company 
cannot  bind  it  for  a  debt  contracted  by  the 
company  before  it  was  incorporated,  without 
an  ea[pres8  authority  by  a  yote  of  the  corpo- 
ration ;  especially  where  the  corporation  in- 
cludes some  members  who  were  not  members 
of  the  original  company.  Jfow  Sfspreme  Ct, 
ia2a,  White  «.  Westport  Cotton  Manufac- 
turing Ca  1  PieL  215. 

67.  —  to  make  notes*  One  who  is 
proyen  to  have  been  *'  the  agent  '^  of  a  man- 
ufiusturing  corporation  is  not  presumed  to 
have  been  authorized  to  make  a  note  on  be- 
half of  the  corporation.  To  render  such  a 
note  Talid  as  agidnst  the  company,  the  powers 
of  the  agent  must  be  shown.  N,  T,  siipreme 
Ct.  1818,  Benedict «.  Lanting,  5  Den,  283. 

68.  Proof  that  a  person  was  agent  of  a 
company,  "  and  had  charge  of  the  business 
and  property  of  said  company,"  at  a  certain 
place,  not  sufficient  to  show  him  authorized 
to  draw  a  bill  or  note  in  behalf  of  the  com- 
pany. See  Atkinson  t,  6t  Croix  Han.  Co.  11 
8hep.  171. 

69.  —  to  negvttale  notes.  The  general 
agent  or  treasurer  may  negotiate  notes  or  bills 
taken  in  the  name  of  his  office.  See  Perkins 
«.  Bradley,  24  Vt  66. 

76.  —  to  walTe  notice.  The  general  agent 
of  a  manui!acturing  company,  having  charge 
of  its  financial  affiors,  and,  in  the  usual  course 
of  its  business,  procuring  loans  and  giving 
and  indorsing  negotiable  paper,  has  power 
to  waiye  notice  to  it  of  non-payment,  and  to 
make  agreements  to  procure  delay  of  pay- 
ment in  caaes  of  necessity,  of  which  necessity 
he  is  the  judge.  Me.  Bupreme  Ct.  1855, 
Whitney  a.  South  Paris  Manuf.  Co.  89  Me.  (4 
JBsath),  816. 

For  many  cases  upon  the  powers  of  Gen- 
eral agent»of  Inbubaiucb  oompakibs;  Mas- 
UFACTURiNQ  coiCFABiES ;  and  other  classes  of 
corporations,  see  the  titles  of  the  yarious 
oompaniea. 

71«  —  to  glye receipt  *<ln  AdL"    Gen- 


eral agent  to  receiye  money,  may  give  a 
receipt  in  Ml,  which  will  bind  tiie  company. 
See  Patterson  «.  Ackerson,  2  Edw.  Gh.  427.* 

72.  Agent  to  pnreluwe  may  bind  company 
by  his  representations  as  to  the  solyency  of 
hisprindpaL  See  Hunter  «.  Hudson  River 
Iron  Machine  Co.  20  Barb.  408. 

7  3.  Agent  authorized  to  buy  on  credit  not 
necessarily  empowered  to  give  the  note  of  the 
corporation  for  the  price.  See  Emerson  t. 
Providence  Manuf.  Co.  12  Ma$$.  287. 

74.  Agent  to  sell  not,  necessarily,  an  agent 
to  purchase  goods  for  the  purpose  of  sale.  See 
Kidder  o.  Enox,  48  Me.  551. 

75.  Contractor.  Porthe  purpose  of  exer- 
cising the  rights  conferred  by  the  charter 
upon  the  company,  the  contractor  for  the 
execution  of  public  works  must  be  deemed 
an  agent  of  the  company.  lU,  Supreme  Ct 
1852,  Lesher  v.  Wabash  Nav.  Co.  14  III  85. 

76*  Power  to  bind  the  eorporatton  by 
dedaratlmis.  That  the  declarations  of  agents 
of  a  corporation,  made  within  the  scope  of 
their  authority,  may  bind  the  corporation,  on 
the  same  general  principles  and  to  similar 
extent,  as  the  declarations  of  an  agent  for  an 
individual  may  bind  him— see  Magill  v.  Eauff- 
man,  4  Ser^.  dfB.  817 ;  Covington  &  Lexington 
R  R.  Co.  ^.  Ingles,  15  j51  Menr.  687;  Frank- 
lin Bank  «.  Stewud,  87  Me.  519 ;  Bumham 
V.  Ellis,  89  Id.  819 ;  Franklin  Bank  v.  Cooper, 
Id.  548;  Gtidden  v.  Unity,  88  K  H.  fill; 
Henderson  v.  Railroad  Co.  17  Tex.  560. 

77.  The  plaintifb  were  a  corporation  own- 
ing a  toll-bridge,  through  which  was  a  draw 
for  the  passage  of  vessels,  the  charter  requir- 
ing them  to  keep  a  draw-tender  and  to  open 
the  draw  for  vessels  desiring  to  pass  through. 
A  general  statute  required  vessels  passing 
through  any  such  draw  to  warp  through  and 
not  to  sail  through,  and  imposed  a  penalty 
for  the  violation  of  the  act.  The  defendant, 
in  passing  with  his  vessel  through  the  draw, 
which  had  been  opened  by  the  draw-tender 
for  him  to  pass,  sailed  through  instead  of 
warping  through,  and  in  so  doing  was  driven 
against  the  side  of  the  draw  and  injured  it 
In  an  action  brought  by  the  company  for  the 
damage,  the  defendant  claimed  that  the 
plaintifb  had  by  long  use  licensed  vessels  to 
sail  through,  and  oflered  evidence  of  declara- 

^  M after  of  Englbh  ooU«ge  giving  an  ac<iulttanoe  (vtthoot 
the  college  seal)  for  rent  doe  to  the  college,  doea  not  bind  the 
corporation,    flee  Magdftlm  College  ease,  11  Coke^  T8. 
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tions  made  by  the  draw-tenders  at  various 
times,  when  yesBels  were  passing  through  un- 
der sail,  that  they  preferred  to  haye  them  go 
through  in  that  manner.  Eeld^  that  evidence 
of  these  declarations  was  admissible,  as  the 
declarations  of  the  agents  of  the  company 
while  in  the  discharge  of  their  duties  as  such 
agents.  Such  declarations  of  an  agent  of  a 
corporation  as  to  the  matter  in  his  charge,  ac- 
companying his  acts  as  agent,  stand  on  the 
same  ground  with  the  acts  themselves,  and 
both  go  to  show  what  has  been  the  conduct 
of  the  corporation  in  the  matter  to  which 
they  relate.  Ccnn.  Supreme  Ct,  1862,  Toll 
Bridge  Co.  «.  Betsworth,  80  Conn.  880. 

78.  That  such  declarations  do  not  bind 
the  corporation  when  not  made  within  the 
scope  of  the  agent^s  duty, — see  Barnes  v  Pen- 
nell,  2Kof  L.  Cos.  (Clark  d  F.  HT.  A)  497 ; 
Stiles  «.  Western  Railway,  8  Mete,  44 ;  1  Am. 
Bailw,  Ca».  397. 

79.  The  stockholders  of  a  corporation  can- 
not be  bound  by  the  declaratloos  of  a  fore- 
man of  the  company,  after  it  has  ceased  busi- 
ness. N,  Y,  Supreme  Ct.  1861,  Strong  v. 
Wheaton,  88  Barb.  616. 

80.  Instances*  In  an  action  against  a  rail- 
road company  for  damages  for  an  injury  al- 
leged to  have  been  occasioned  by  the  bad 
conditioTi.  of  their  road,  the  declarations  of 
the  engineer  of  the  company,  made  while 
actually  engaged  upon  the  work,  and  in  re- 
spect to  its  proper  construction,  are  a  part  of 
the  rea  gesta^  and  therefore  admissible  in  evi- 
dence. iV.  Y.  Supreme  Ct.  1861,  Brehm  €. 
Great  Western  Railway  Co.  84  Barb.  266. 

81.  Statements  of  engineer  relative  to  acci- 
dent which  happened  through  his  careless- 
ness. Held  not  admissible  against  railroad 
company.  See  Robinson  «.  Fitchburg  &  Wor- 
cester R.  R  Co.  7  Gray^  92. 

82*  Statements  of  baggage-master  and  con- 
ductor relative  to  loss  of  trunk.  Held  admis- 
sible against  railroad  company.  See  Morse  «. 
Conn.  River  R.  R  Co.  6  Gray^  460. 

88.  Declarations  of  clerk  of  manu&cturing 
company  evidence  against  the  company,  in 
favor  of  a  firm  in  which  the  very  clerk  was  a 
partner.     See  Shaw  v.  Stone,  1  Cuek.  228. 

84.  Agent  cannot  deal  for  himself.  The 
rule  that  an  agent  cannot  deal  for  himself  ap- 
plied to  agents  of  corporations.  Conn.  Su- 
preme Ct.  1841,  Church  «.  Sterling,  16  Conn 
888;  N.  Y.  Supreme  Ct.  1861,  Cumberland 


Coal  Co.  e.  Sherman,  80  Barb.  663 ;  1861,  Ab- 
bot «.  American  Hard  Rubber  Co.  38  Baa^, 
678;  21  How,  Pr.  198. 

85«  Instances*  Where  a  bank  has  become 
bound  to  pay  off  and  discharge  a  mortgage, 
so  as  to  relieve  the  property  of  a  third  person 
from  a  sale  under  foreclosure,  and  such  asale  is 
had,  one  who  is  cashier  and  agentof  such  bank 
cannot  bid  off  the  property  onhisown  account, 
thereby  rendering  the  bank  liable  to  indemni- 
fy the  owner  for  the  loss  of  it.  K.  Y.  Chaneerp^ 
1842,  Torrey  9.  Bank  of  Orleans,  9  Paige^  649. 

86«  A  sale  by  trustees  of  the  property  of 
the  beneficiary  of  the  trust  to  a  third  person, 
who  within  a  short  period — e.  g.  three  days, 
exclusive  of  a  Sunday— reconveys  a  portion 
of  the  property  to  such  trustees  for  their  own 
benefit,  is  deemed  conclusively  fraudulent. 
No  evidence  that  the  latter  conveyance  was 
not  meditated  at  the  time  of  the  sale  to  such 
third  person,  is  of  any  avail  to  rebut  this 
inference.  It  is  not  a  presumpdon  of  evi- 
dence, but  a  necessary  rule  of  law.  iT.  Y.  Su" 
preme  Ct.  1861,  Abbott  €.  American  Hard 
Rubber  Co.  88  Bof^.  678 ;  21  Bote.  Pr.  198. 

87.  A  manufacturing  corporation  of  which 
A  was  a  member,  voted  to  sell  its  property, 
consisting  of  real  estate  and  machinery.  The 
property  was  purchased  at  the  sale  by  A,  not 
for  himself,  but  for  such  members  of  the  cor- 
poration as  should,  within  a  short  time,  pay 
their  proportion  of  the  debts  of  the  corpo- 
ration and  the  purchase  money.  A  large  ma- 
jority of  such  members  formed  a  new  associa- 
tion, assumed  the  debts  of  the  corporation, 
and  paid  the  purchase  money.  Betd^  on  a 
bill  in  chancery,  that  as  a  majority  of  the 
members  of  the  corporation,  acting  as  agents 
for  all,  were,  in  fact,  both  sellers  and  buyers, 
the  sale  was  void.  Conn.  Supreme  Ct.  1880, 
Banks  «.  Judah,  8  Conn.  146. 

88.  The  fikct  that  such  a  sale  was  made  in 
such  a  manner  that  all  members  of  the  orig- 
inal corporation  might  come  in,  would  be 
important  upon  an  inquiry  for  actual  fraud ; 
but  it  cannot  relieve  the  transaction  from  the 
ol:gection  that  it  is  of  a  character  that  may  be 
made  use  oi  for  fraudulent  purposes,  and 
that  it  therefore  cannot  be  tolerated,  although 
there  is  no  actual  fraud.    lb. 

89.  The  president  and  treasurer  of  a  rail- 
road corporation,  as  the  agents  of  the  cor- 
poration, purchased  a  piece  of  land  with  a 
view  to  obtain  a  supply  of  gravel  for  the 
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road,  and  took  a  deed  of  it  to  themselves, 
bnt  paid  a  small  portion  of  the  purchase- 
money  out  of  the  fonds  of  the  corporation, 
and  gave  their  own  note  for  the  balance, 
fiecued  by  a  mortgage  on  the  land.  It  ap- 
peared that  the  company  had  taken  gravel 
fiv>m  the  land,  and  had  paid  the  interest  on 
the  note  np  to  a  certain  time,  when,  by  direc- 
tion of  the  company  the  land  was  sold,  and 
the  proceeds  as  far  as  needed  applied  to  the 
jnyment  of  the  note.  Edd^  that  althongh 
these  officers  could  not  ex  officio  bind  the  cor- 
poration for  the  purchase  of  land,  yet  the 
iacts  amounted  to  a  ratification  of  their  act 
by  the  corporation,  and  that  the  agents  must 
account  in  equity  as  trustees  to  the  corpora- 
lion  for  the  balance  of  the  purchase-money 
and  land  in  their  hands.  Conn,  Supreme  Ct. 
1841,  Church  v  Sterling,  16  Cmn.  388. 

90*  Station  agent  of  railroad  company 
cannot  discharge  claim  for  flight  by  deliver- 
ing goods  without  requiring  payment,  con- 
trary to  rules  of  company,  and  charging  him- 
self with  the  amount,  in  account  with  the 
company.  See  Judd  f>.  littlejohn,  11  Wi». 
176. 

91.  Exceptions.  The  agent  of  a  company 
being  also  a  member  of  a  firm,  and  the  fact 
being  known  to  the  company  without  any 
objection  on  their  part,  is  competent  to  bind 
the  company  in  an  agreement  of  novation  of  a 
debt  due  from  them  to  the  firm.  U,  8.  Circuit 
Ct,  1851,  Bradley  «.  Richardson,  23  Vt,  (8 
W(Mb.)  720. 

92.  Thus,  the  treasurer  of  a  manufacturing 
company,  if  he  is  also  its  general  fiscal  agent, 
empowered  to  borrow  money  and  to  pay 
debts,  has  power  to  pay  a  debt  of  the  com- 
pany due  to  a  dissolving  firm,  by  obtaining 
a  release  from  such  firm  and  having  the  debt 
charged  against  the  company  on  the  books 
of  a  new  firm  succeeding  the  former.  The 
fact  that  the  treasurer  was  a  member  of  both 
firms,  if  it  was  known  to  the  company,  does 
not  affect  his  power  to  act  for  them  in  trans- 
ferring the  indebtedness.    Tb, 

93.  The  rule  that  where  one  acts  in  the 
purchase  or  sale  of  property  in  a  fiduciary 
relation  the  law  will  not  permit  him  at  the 
same  time  to  act  in  such  transaction  for  his 
individual  benefit,  docs  not  prevent  the  gen- 
eral financial  manager  of  a  bank,  in  whom  is 
Tested  all  the  ordinary  authority  of  a  board 
of  directors,  from  purchasing  for  his  own 


benefit  property  that  was  pledged  to  the 
bank  to  secure  payment  of  a  debt.  He  dis- 
charges his  duty  when  he  secures  the  sale  for 
a  price  sufilcient  to  discharge  the  lien.  He 
does  not  stand  as  trustee  for  the  bank  for  any 
profit  he  may  realize  by  buying  at  such  price ; 
provided  he  acts  in  good  faith.  N.  T.  Ct.  of 
Appeals,  1860,  Smith  v,  Lansing,  22  K  F.  520. 

94.  Real  estate  was  mortgaged  to  a  bank, 
and  was  afterwards  offered  for  sale  under  a 
prior  mortgage.  The  general  financial  man- 
ager of  the  bank,  in  whom  was  vested  under 
its  organization  the  power  ordinarily  pos- 
sessed by  a  board  of  directors,  purchased  the 
property  in  his  own  name,  for  the  purpose  of 
holding  it  to  secure  himself  and  others  who 
were  sureties  for  the  bank  for  moneys  depos- 
ited. At  the  time  of  this  purchase  the  bank 
was  solvent,  and  was  not  contemplating  insol- 
vency ;  but  it  subsequently  faUed.  Held^  that 
its  receiver  could  not  compel  a  conveyance 
of  the  land  purchased,  without  first  indem- 
nifying the  sureties.  The  manager  had 
power,  while  the  bank  was  solvent,  to  use 
the  funds  of  the  bank  to  indemnify  such 
sureties,  and  to  purchase  property  which  it 
held  as  security,  in  his  own  name,  for  that 
purpose.    lb. 

95.  Agent  acting  for  both  parties*  No 
person  can  act  as  the  agent  of  both  parties  to 
a  contract,  although  he  may  himself  have  no 
interest  on  either  side;  nor  can  he  act  as 
agent  in  regard  to  a  contract  in  which  he  has 
any  interest,  or  to  which  he  is  a  party,  on  the 
side  opposite  to  his  principal.  It  is  not  neces- 
sary for  the  principal  in  such  cases  to  show 
that  the  agent  has  acted  unfairly,  or  that  he 
himself  has  sustained  any  injury.  The  act  of 
the  agent  is  deemed  to  be  unauthorized,  and 
the  contract  is  void.  N.  T.  Ct.  of  Appeals, 
1862,  Claflin  v.  Farmers'  &  Citizens'  Bank,  24 
How.Pr.l',  26  JT.  F.  293. 

Applications  of  this  rule  to  agents  of  Par- 
ttcnliu:  classes  of  corporations  will  be  found 
under  the  titles  of  the  various  kinds  of  cor- 
porations. 

90.  The  president  of  a  bank  having  a  gen- 
eral authority  to  certify  checks,  certified  his 
oum  check  when  he  had  no  funds  in  bank ; 
and  it  was  transferred  to  a  purchaser  for 
value  and  without  notice  of  the  want  of 
funds,  ffeldy  that  the  bank  was  not  liable 
to  the  purchaser.  The  certificate  was  beyond 
the  president's  authority.    And  the  purchaser 
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.  could  not  claim  the  right  of  a  lonorflde  hold- 
er, because  the  face  of  the  check  gaye  him 
notice  that  it  was  drawn  and  certified  by  the 
same  person.  It  was  not  necessary  he  should 
haye  notice  that  the  drawer  had  no  funds. 
11, 

97.  A  person  may  be  the  senrant  or  agent 
of  a  corporation  for  one  purpose  and  of  other 
persons  for  another  purpose,  respecting  the 
same  property  at  the  same  time.  Me,  Supreme 
€t.  1848,  Bangor  Boom  Corp.  «.  Whitney,  29 
Me,  564. 

5.  Hou>  agenoy  ie  determined. 

98.  A  power  of  attorney  giyen  by  the  di- 
rectoiB  of  a  bank,  may  be  executed  after  the 
term  for  which  the  directors  were  appointed 
has  expired,  rince  the  constituent,  to  wit,  the 
corporation,  still  continues  in  existence.* 
Mom.  Supreme  (^.1814,  Northampton  Bank 
o.  Pepoon,  11  M<m.  d88,  294. 

99.  So  hdd  where  the  power  was  giyen  by 
an  unincorporated  association.  U.  S,  Su- 
preme Ct.  1816,  Anderson  «.   Longden,  1 

Wheat.  ^. 

100.  But  the  dissolution  of  tiie  corpora- 
tion, whether  by  limitation  of  time,  or  forfeit- 
ure of  charter,  terminates  the  authority  of  its 
agents.  Md  Ot.  of  Appeale,  1827,  Union 
Bank  of  l^uryland  o.  Bidgeley,  1  ffarr.  A  O. 
824. 

II.   MODB  OF  KXUOUTING  THEIB  P0WES8. 

1.  In  general. 

101.  The  mode  preseribed  must  be  fol- 
lowed* It  is  a  general  rule  that  a  corporation 
can  only  act  in  the  manner  prescribed  by  law. 
When  its  agents  do  not  clothe  their  proceed- 
ings with  those  solemnities  which  are  required 
by  the  inoorporatmg  act,  to  enable  tilem  to 
bind  the  company,  the  informality  of  the 
transaction  is  itself  condadye  to  tiie  opinion, 
that  such  act  was  rather  considered  as  mani- 
festing the  terms  on  which  they  were  willing 
to  bind  the  company,  as  negotiations  prepar- 
atory to  a  conclufflye  agreement,  than  as  a 
contract  obligatory  on  both  parties.  An  in- 
diyidual  has  an  original  capacity  to  contract 
and  bind  himself  in  such  manner  as  he 
pleases;  but  with  these  bodies  which  haye 
only  a  legal  existence,  it  is  otherwise.    The 

•  See  a)MS  S  ITfitt*  ^&r.  12 ;  Aml  ul&r.  tlk  AntlMvi^,  K. 


act  of  incorporation  is  to  them  an  enabling 
act ;  it  giyes  them  all  the  power  they  possess ; 
it  enables  them  to  contract,  and  wh«i  it  pre- 
scribes to  them  a  mode  of  contracting,  they 
must  obserye  that  mode,  or  the  instrument  no 
more  creates  a  contract  than  if  the  body  had 
neyer  been  incorporated.  U.  8  Supreme  Ct. 
1804,  Head  «.  Proyidence  Ins.  Co.*  2  Cranehf 
127.  Followed  Conn.  Supreme  Ct,  1825, 
N.  Y.  Firemen  Ins.  Co.  «.  Ely,  5  Conn  560 ; 
III  Supreme  Ct.  1831,  Betts  v.  Menard,  Breeee^ 
App.  10. 

102.  The  place  where  an  agent  of  a  corpo- 
ration enters  into  a  contract  is  not  material ; 
a  contract  may  be  made  out  of  the  State 
where  the  corporation  is  situated.  Ind.  Su- 
preme Ct,  1858,  Wright  fp.  Bundy,  11  Ind. 
898. 

108.  Joint  agents  most  all  act  Where  a 
corporation  giyes  an  authority  jointly  to  three 
or  more  persona,  all  the  agents  must  act  in 
order  to  bind  the  principals.  N,  H,  Superior 
Ct.  1884,  Jewett «.  Alton^  7  N.  H,  268. 

104.  Thus  where  the-  select  men,  three  in 
number,  of  a  town,  were  authorized  to  make 
a  note  in  the  name  of  the  town,  and  a  note 
was  ^yen  signed  by  two  of  them  only.  Edd^ 
in  an  action  upon  the  note,  that  the  author- 
ity was  not  pursued,  and  the  note  was  yoid. 
Ih. 

105*  A  power  conferred  by  statute  upon 
"the  yestry  men. of,  &c.  or  the  mi^jor  part  of 
them,*'  can  be  exercised  only  by  a  migority  of 
all  present  If  thirty-fiye  are  present,  it  is 
not  sufficient  that  sixteen  yote  "  aye,''  and  ele- 
yen  only  yote  "  no,"  the  remaining  eight  tak- 
ing no  part  Q.  B,  1857,  Begina  v.  OyerseerB 
of  Christ  Church,  40  Eng,  L,  d  Eq.  145. 

10^  — of  moiiicipal  eorporatidii.  A  mu- 
nicipal corporation,  haying  a  claim  against 
the  defendant,  appointed  H.  and  B.  its  agents 
to  settie  it  with  the  defendant  R  without 
the  concurrence  of  H.  eflSscted  an  arrange- 
ment with  the  defendant,  by  which  the  latter 
turned  out  to  R  certain  real  estate  and  secu- 
rities in  satisfaction  of  the  claim.    The  plain- 


*  This  case,  If  it  lie  understood  to  hold  that  where  the 
charter  expressly  enables  the  corporation  to  use  a  partleolar 
mode  or  instnimentali^  for  manifesttng  its  acts.  It  Is  pre- 
cluded thereby  ftrom  adopting  or  being  bound  by  any  other, 
is  not  sustained  by  the  later  authoritf  es.  The  opinion  was 
rendered  by  Ch.  J.  Marshall,  and  seems  to  be  based  in  part 
upon  the  ancient  doctrine  to  which  he  adhered  after  it  was 
abandoned  by  the  other  members  of  the  court  [IS  Wheat 
M],  that  a  corporatloD  oumot  ad  by  paroL 
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tif(  on  being  informed  of  the  arrangement, 
promptly  repudiated  it,  and  directed  the  secu- 
rities to  be  returned  to  the  defendant.  Eddy 
that  the  plaintiff  was  not  bound  by  this  set- 
tlement. Jl^  T.  Supreme  Ct.  1856,  Mayor 
&C.  of  Auburn  e.  Draper,  23  Barb.  425. 

107*  A  Btgnatnre  of  the  name  of  a  corpo- 
ration, made  by  their  secretary,  presumptively 
their  act.    See  Frye  «.  Tucker,  24  lU.  180. 

lOS.  Personal  liability.  The  mere  fact 
tiiat  an  agent,  after  subscribing  his  name  to  a 
contract,  adds  the  designation  of  an  office  or 
agency  which  he  holds  in  or  for  a  corpora- 
tion, is  not  enough  to  render  it  the  contract  of 
the  corporation  and  so  relieTe  him  from  per- 
sonal liability.  Such  an  addition  may  be  read 
as  a  m^ne  description  of  the  person.  If,  how- 
ever, upon  the  whole  face  of  the  instrument 
it  is  doubtful  whether  the  agent  individually 
or  the  corporation  was  intended  to  be  bound, 
evidence  of  the  circumstances  attending  the 
transaction  is  admissible,  to  resolve  this  ques- 
tion. AIa,  Sujpreme  Ct,  1841,  Lazarus  «. 
Shearer,  2  Ala.  N.  8.  718;  1858,  Drake  v. 
Flewellen,  33  Ala  2f.  3. 106. 

109.  In  Alabama,  one  who  defends  an  ac- 
tion upon  a  contract  upon  the  ground  that 
he  entered  into  it  on  behalf  of  a  corporation 
and  did  not  personally  contract,  is  bound  to 
show  that  the  corporation  had  authority  to 
make  such  a  contract  Ala.  Supreme  Ct. 
1838,  GiUaspie  v.  Wesson,  7  P<yrt.  454 ;  1846, 
Harwood  v.  Humes,  9  Ala.  ilT.  8.  659 ;  1858, 
Drake  v.  Flewellen,  33  Ala.  N.  8. 106. 

lid.  The  defendant  contracted  as  attorney 
of  a  railway  company ;  and  was  sued  person- 
ally upon  the  contract.  There  was  no  actual 
proof  that  any  company  existed,  and  if  it  did, 
all  its  concerns  were  managed  by  defendant. 
Held,  however,  that  as  the  parties  had  acted 
throughout  as  if  there  were  a  company,  the 
defendant  could  not  be  personally  charged,  in 
the  abeence  of  affirmative  evidence  that  he 
was  really  a  principal.  Com.  PI.  at  N.  P. 
1847,  Russel  v.  Beeoe,  2  Carr.  d  K.  669. 

Ill,  Treasurer  of  company  who  brought 
in  its  stock,  Edd  not  personally  liable  if  he 
acted  for  the  company,  but  liable  if  in  fact 
he  acted  for  himself^  although  he  signed  as 
treasurer.  See  Haynes  «.  Hunnewell,  42  Me. 
276. 

For  tiie  rule  that  eontnicts  made  in  behalf 
of  a  corporation,  by  one  who  assumes  to  be 
agent  but  who  has  not  authority  to  charge 


the  corporation,  may  be  enforced  against  the 
agent  personally,  see  Contbacts. 

2.  Seeded  iiutrumenta. 

112.  Corporate  seal  requisite.  It  is  well 
settled  that  an  agent  or  attorney  of  a  corpo- 
ration, in  executing  a  deed  in  its  name,  must, 
in  order  to  make  it  the  act  and  deed  of  the 
corporation,  affix  thereto  the  corporate  seal. 
Conn.  Supreme  Ct  1830,  Savings  Bank  «. 
Davis,  8  Conn.  191. 

113.  A  deed  made  by  the  committee  men 
of  a  town  and  sealed  with  their  individual 
seals,  cannot  be  construed  to  be  the  deed  of 
the  inhabitants.  Whether  a  town  can  con- 
tract by  seal, — query  f  Maes.  Supreme  Ct. 
1824,  Damon  v.  Granby,  2  Pick.  845,  853. 

114*  Personal  liability*  An  officer  of  a 
corporation  who,  by  its  direction,  executes  an 
instrument  not  competent  to  bind  the  corpo- 
ration,— e.  g.  a  sealed  instrument,  but  with- 
out the  corporate  sealj — is  not,  therefore,  per- 
sonally liable  thereon.  He  is  not  an  agent 
acting  without  authority,  within  the  rule  that 
enforces  a  contract  so  made  against  the  agent 
personally.  N.  T.  Supreme  Ct.  1858,  Bpisc 
Church  of  St  Peter  «.  Varian,  28  Barb.  644. 

3.  Negotiable  inetrumente. 

115.  What  execution  will  bind  corpora- 
tion. A  note  signed  with  the  addirion  of 
agent  of  a  designated  corporation,  though 
its  terms  be  that  of  an  individual  promise, 
may  be  regarded  as  the  note  of  the  corpora- 
tion if  the  agent  had  authority  to  execute  it, 
or  if  its  execution  was  ratified  by  the  corpo- 
ration. i\r.  ff  Superior  Ct.  1841,  Dispatch 
Line  of  Packets  v.  Bellamy  Manuf.  Co.  12  ilT. 
ff.  205 ;  8.  C.  Ct.  of  Appeals,  1856,  Planters' 
Bonkf .  BivingsvUle  Cotton  Co.  10  Etch.  Law, 
95 ;  N.  T.  Com.  PI.  1856,  Bruce  «.  Lord,  1 
mU.  247. 

116.  Where  an  agent  gave  a  promissory 
note,  in  the  body  of  which  were  the  words, 
"  I  promise  to  pay,"  the  signature  being  "A, 
agent  for  the  M.  M.  Company,''  and  it  ap- 
peared in  evidence  that  A.  was  in  the  constant 
habit  of  signing  notes  in  this  manner,  which 
the  company  regularly  paid, — Heldy  that  he 
was  not  personally  liable.  When  an  agent, 
duly  authorized,  subscribes  an  engagement, 
in  such  manner  as  to  manifest  an  intent  not^ 
to  bind  himself,  but  to  bind  the  principal, 
and  when,  by  his  subscription,  he  has  actually 
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bound  the  principal)  then  the  contract  can- 
not be  binding  on  him  peiBonally.  No  pre- 
cise form  of  words  is  required  to  be  used  in 
the  signature ;  every  word  must  haye  an  effect, 
if  possible ;  and  the  intention  must  be  col- 
lected £rom  the  whole  instrument  taken  to- 
gether. Conn.  Supreme  Ct  1818,  Hovey «. 
Magill,  2  Conn.  680. 

117.  Bills  were  drawn  by  an  agent  of  the 
corporation  and  accepted  by  the  president, 
in  the  name  of  H.  G.  &  Co.  that  being  the 
style  of  his  copartnership,  merely  as  a  con- 
venient mode  adopted  by  the  corporation  for 
raising  funds.  Held,  that  the  company  was 
liable  upon  them.  Evidence  that  such  was 
the  object  of  the  mode  of  acceptance  is 
admissible  in  such  case.  A  corporation  is 
bound  by  the  acts  of  its  authorized  agent, 
although  the  agent  contracts  in  his  own 
name,  and  does  not  disclose  his  principal,  if 
the  credit  be  not  given  exclusively  to  the 
agent  K  Z  Supreme  Ct.  1851,  Conro  «.  Port 
Henry  Iron  Co.  12  Barb.  27. 

118.  Where  the  words  of  the  note  were, 
"I  promise,*'  and  it  was  signed  with  the 
words  yc^r  the  company  prefixed  to  the  name 
of  the  agent, — Held  that  it  was  the  note  of 
the  company,  and  not  of  the  agent.  Mass, 
Supreme  Ct  1815,  Emerson  v.  Providence  Hat 
Co.  12  JfoM.  287. 

119.  A  note  in  the  terms  "  The  O.  M.  Co. 
promise  to  pay  &c."  signed  "  J.  H.,  Trustee," 
imports  an  intention  to  bind  the  company 
only;  and  cannot  be  enforced  against  the 
agent  personally.  Col.  Supreme  Ct.  1862, 
Shaver  9.  Ocean  Mining  Co.  21  Col.  45. 

120.  A  bill  dated  at  the  office  of  the  cor- 
poration, signed  with  the  name  of  the  presi- 
dent, with  the  addition  of  his  title  of  office, 
abbreviated,  and  directing  the  contents  to  be 
charged  "  to  motive  power  and  account," — 
Heldy  to  be  on  its  face  the  bill  of  the  corpo^ 
ration,  and  not  that  of  the  signer  individually. 
N:  r.  Ct,  of  Appeals,  1863,  Olcott  «.  Tioga 
k  R  Co.  27  iV.  r.  546. 

121.  What  will  bind  agent.  A  note  in 
the  words  "  I  promise  to  -pay  &c.  signed  by 
an  individual  with  his  own  name,  may  be 
treated  as  a  contract  binding  him  personally, 
notwithstanding  he  adds  to  his  signature,  a 
designation  of  a  corporate  office  held  by  him, 

J.  ff,  "  Trustee,"  or  "  President"  of  the 


company.      Such   description  is  treated  as 
merely  a  description  of  the  person.     Mass. 


Supreme  Ct  1850,  Fiskev.  Eldridge,  12  Oray, 
474.  Followed,  1861,  HaverhiU  Mut  Fire 
Ins.  Co.  V.  Newhall,  1  Allen,  120. 

122.  A  note  in  the  fonn,  "  We,  the  pru- 
dential committee  for  and  on  behalf  of  the 
B.  Church  in  L.,"  signed  by  individuals  with- 
out qualifying  words  added  to  their  signa- 
tures,  will  sustain  an  action  against  them  per- 
sonally. Mass.  Supreme  Ct  1862,  Morrell  c. 
Codding,  4  AUen,  408. 

128.  The  acceptor  of  a  draft,  drawn  upon 
him  personally,  and  accepted  by  him  with 
the  addition  to  his  name  of  the  words 
"  Treasurer  Neuvitas  M.  Co."  is  prima  facie 
personally  responsible  for  the  acceptance. 
Such  an  addition  is  only  a  description  of  the 
person,  and  does  not  absolve  him  from  per- 
sonal responsibility.  If.  Y.  Com.  PI  1856, 
Bruce  c.  Lord,  1  Hilt.  247. 

124.  A  bill  drawn  by  the  Empire  Mills 
against  H.  was  presented  for  acceptance  to 
H.  who  wrote  across  it — "  accepted ;  Empire 
Mills  by  H.  treasurer."  Held,  that  this  was 
not  a  sufficient  acceptance  to  bind  H.  It  did 
not  x>urport  to  be  an  acceptance  by  H.  indi- 
vidually. And  it  could  not  be  brought  with- 
in the  rule,  that  if  the  agent  does  not  bind 
the  principal  he  binds  himself^  without 
affirmative  proof  that  H.  had  no  authority, 
in  fact,  to  bind  the  Empire  Mills.  N.  T.  Ct. 
of  Appeals,  1854,  Walker  t>.  Bank  of  State  of 
N.  Y.  9  K  T.  (5  Seld.)  582. 

III.  Liabilities  of  the  Cokporation. 

1.  TouKirds  the  agent 

125.  For  compensation.  Where  labor 
has  been  performed  for  a  corporation  with 
the  knowledge  of  the  directors  and  general 
managers,  the  corporation  will  be  bound  to 
pay  a  qiumtum  meruit,  in  the  absence  of  any 
express  contract  under  which  the  labor  was 
performed.  If,  H  Supreme  Ct  1859,  Good- 
win r.  Union  Screw  Co.  84  if.  H  878. 

126.  Where  the  law  requires  a  corporation 
to  appoint  a  clerk,  and  its  records  show  his 
appointment,  but  do  not  show  that  any  fixed 
salary  is  provided  for  him,  he  may  recover 
what  his  services  are  worth.  Ky.  Ct  of  Ap- 
peals, 1880,  Waller  f>  Bank  of  Kentucky, 
8  /.  /.  Marsh.  206. 

127.  Even  though  a  statute  requiring  the 
amount  of  his  remuneration  to  be  detennined 
upon  at  a  general  meeting  of  the  company 
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has  not  been  complied  with.  Exeh.  1856, 
Bill  V.  Darenth  Valley  R  R  Co.  1  Hurlit. 
it  y.  305;  37  Eng,  L.  db  Eq,  539. 

128.  A  stockholder  in  a  joint-stock  com- 
pany, who  acts  as  trustee  and  agent  of  the 
company,  is  entitled  to  a  reasonable  compen- 
sation for  his  serTices  as  such.  Ala,  Supreme 
Ct.  1836 ;  Bpence  v.  Whitaker,  3  P&rt,  297. 

129.  Agent's  cause  of  action  against  En- 
glish joint«tock  company  after  it  is  formed, 
for  services  in  obtaining  act,  rendered  on 
request  of  the  piojectors  of  the  enterprise 
before  the  company  was  formed.  Bee  Tilson 
T.  Warwick  Gas  Light  Co.  4  Bam.  eft  a  962 ; 
7  JDowl.  d  B.  876. 

150.  Agents  of  a  corporation  may  recover 
fidr  value  of  the  use  of  their  property  loaned 
to  the  company  in  good  fidth.  Bee  Rider  v. 
Union  India  Rubber  Co.  6  Boiw.  85. 

151.  —  under  spedal  agrreement.  One 
employed  at  a  fixed  rate  of  compensation, 
cannot  demand  extra  pay  for  services  ren- 
dered in  that  capacity,  although  they  were 
not  anticipated  at  the  time  of  his  appoint- 
ment Pa.  Supreme  Ct  1855,  Carr  v.  Char- 
tier,  25  Pa.  St.  (1  Casey),  837. 

182.  The  plaintiff  wrote  to  the  defendant 
as  follows :  "  I  agree  to  accept  the  appoint- 
ment of  secretary  of  the  Lancashire  Cotton 
HUl  Company  upon  the  following  terms,  viz. : 
first,  a  salary  of  £300  per  annum,  commenc- 
ing at  the  present  date,  if  the  company  be 
completely  registered  and  put  into  operation ; 
if  not;  I  shall  be  satisfied  with  any  remune- 
ration for  my  time  and  labor  you  may  think 
me  deserving  of  and  your  means  can  affbrd.*^ 
The  defendant  wrote  in  answer  accepting  the 
terms,  and  adding,  '^  It  is  distinctly  agreed 
and  understood  that  if  the  company  is  not 
fonned  and  carried  out,  that  part  of  your 
letter  which  alludes  to  your  salary  be  null  and 
void,  and  that  at  the  expiration  of  three 
months  it  is  entirely  left  to  me  to  give  unto 
you  such  sum  of  money  as  I  may  deem  right 
as  compensation  for  labor  done  in  the  event 
of  the  company  not  being  carried  out"  The 
plaintiff  rendered  some  service,  but  the  com- 
pany was  never  formed.  J5d2i,  that  there  was 
no  contract  npon  which  the  plaintiff  could 
recover  any  part  of  the  salary.  £hBch.  1859, 
Roberto  v.  Smith,  4  ffwUt.  dh  N.  815. 

18IL  Manager  employed  at  a  salary  "to 
commence  from  the  completion  of  a  contract 
with  K." — BieUd  entitled  to  recover  salary; 


the  contract  referred  to  being  deemed,  under 
the  circumstances,  to  have  been  completed. 
Bee  Browning  v.  Great  Central  Mining  Co.  5 
ffurlit.  db  N.  855. 

184.  Forfeitore.  A.  was  employed  by  a 
railroad  company  to  procure  subscriptions  to 
stock,  and  in  the  exercise  of  such  agency, 
without  the  knowledge  of  the  company,  re- 
ceived reward  from  persons  subscribing  lands 
for  stock,  for  procuring  their  lands  to  be 
taken  by  the  company.  ffeUdy  that  the  agen- 
cy in  behalf  of  the  subscribers  was  incon- 
sistent with  the  agency  for  the  company,  was 
an  act  of  bad  faith,  and  worked  a  forfeiture 
of  all  right  to  compensation  from  the  com- 
pany. Ind.  Supreme  Ct.  1860,  Cleveland 
&  Bt  Louis  R.  R  Co.  r.  Pattison,  15  Ind. 
70. 

185.  IHssolntlon*  A  ca|poration  cannot^ 
by  proceeding  to  close  up  ite  affairs  and  giv- 
ing notice  to  the  governor  that  they  had 
done  so,  and  that  the  charter  is  surrendered, 
cannot  so  dissolve  itself  as  to  terminate  a 
contract  by  which  it  bound  itself  to  pay  for 
the  services  of  an  agent  So  &r  as  a  mem- 
ber's rights,  duties,  and  obligations,  as  a  coi^ 
porator,  are  concerned,  he  is  doubtless  bound 
by  the  acte  of  the  majority.  But  his  righto 
under  a  contract,  in  which  he  is  one  party, 
and  the  corporation  the  other,  cannot  be 
taken  away  by  the  votes  and  acto  of  the  cor- 
poration. Mass.  Supreme  Ct.  1834,  Revere  v, 
Boston  Copper  Co.  15  Pick.  351. 

186.  When  a  manu£EU2turing  corporation, 
whose  duration  was  not  limited  by  its  char- 
ter, agreed  with  a  stockholder,  that,  during 
the  time  for  which  the  corporation  was  es- 
tablished, he  should  devote  his  whole  time 
and  skill  to  ite  service,  in  carrying  on  the 
business  of  the  company,  and  be  paid  a 
yearly  salary  so  long  as  he  should  perform 
such  service ;  and  that  on  his  death,  or  re- 
fusal to  perform  the  service,  the  corporation 
should  be  discharged  from  ito  obligation  to 
employ  him.  The  agent  commenced  his  ser- 
vices under  this  agreement,  but  the  buamess 
proving  unprofitable,  a  m^ority  of  the  stock- 
holders, after  the  lapse  of  more  than  four  years, 
voted  to  dissolve  the  corporation.  The  agent 
was  accordii;igly  dismissed,  and  the  corporate 
property  transferred  to  trustees,  who  were 
authorized  to  pay  debto,  and  distribute  the 
surplus  amongst  the  stockholders,  and  notice 
was  given  to  the  governor,  under  the  statute, 
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that  no  further  bitereet  was  claimed  in  the 
charter.  Meldy  that  the  agent  was  released 
from  his  obligation  to  serre  the  company, 
bnt  that  he  was  entitled  to  an  indemnity  for 
the  loss  sustained  by  its  refusal  to  employ 
him.    Ih. 

187.  DiBbarsenieiitB.  When  an  agent — 
«.  g.  trustees  of  aiyillage*-is  put  to  expense 
— 6.  g,  by  being  subjected  to  costs,  not  tax- 
able, in  defending  a  snit-*by  leason  of  what 
he  has  done  while  acting  in  good  futh,  and 
without  &nlt,  in  the  service  of  his  principal, 
the  law  implies  a  promise  on  the  part  of  the 
principal  to  reimburse  him.  N,  T,  Supreme 
Ct.  1822,  Powell  V.  Trustees  of  Newburgh,  19 
Johm,  284. 

188*  Agent  entitled  to  reimbursement  for 
judgment  against  him  for  an  act  done  under 
instructions  of  coQ>oration, — see  Howe  v.  Buf- 
&lo,  New  York,  &  Erie  R.  R  Co.  88  Barb. 
124. 

189.  For  i^lnries.  The  principal  is  not 
liable  to  one  of  his  agents,  or  servants,  for 
injury  which  he  has  sustained  in  consequence 
of  the  misfeasance  or  negligence  of  another 
of  his  agents  or  servants,  when  both  are  en- 
gaged in  the  same  general  business  or  em- 
ployment. Ct,  of  Appeals^  1851,  Coon  v. 
Syracuse  &  Utica  R  R.  Co.  5  K  T.  (1  Sdd.) 
492 ;  1858,  Keegah  f>.  Western  R  R  Co.  8 
N.  r.  (4  8M.)  175 ;  1868. 

140.  A  servant  who  sustains  an  injury 
from  the  negligence  of  a  superior  agent  en- 
gaged in  the  same  general  business,  can 
maintain  no  action  against  their  common 
employer,  although  he  was  subject  to  the 
control  of  such  superior  agent,  and  could  not 
guard  against  his  negligence  or  its  conse- 
quences. The  same  rule  of  liability  must 
necessarily  apply  as  well  where  the  employ- 
ments of  the  servants  are  distinct,  as  to 
cases  where  they  are  one ;  and  to  the  several 
grades  of  employments,  where  those  in  the 
inferior  are  subject  to  the  direction  and  con- 
trol of  those  in  the  higher  grades,  as  to  cases 
where  all  occupy  a  common  footing  and 
possess  equal  authority.  CU  of  AppedU, 
1858,  Sherman  v,  Rochester  &  Syracuse  R. 
R  Co.  17  ir.  T,  (3  Smith),  158. 

141.  A  master  is  liable  for  accidents  occa- 
oloned  by  his  neglect  toward  those  whom  he 
employs,  only  while  they  are  engaged  in  his 
employment;  but  great  latitude  must  be 
giyen  to  the  phrase,  "  engaged  in  his  employ- 


ment" eufido,  marando  et  rodmmdo.  It  makes 
no  difference  that,  at  the  time  of  the  acci- 
dent, the  servant  was  leaving  his  work  with- 
out lawful  excuse  or  proper  cause.  S. 
cf  Z.  1855,  Marshall  «.  Stewart,  88  Shg,  L, 
<ft^.  1. 

142*  A,  a  miner  employed  to  work  in  the 
mine  of  B,  went  down,  as  usual,  to  his  day's 
work,  but  he  and  the  other  miners,  after 
working  a  short  time,  held  a  meeting  amongst 
themselves  to  discuss  certain  supposed  griev- 
ances, and  they  resolved,  before  working  fur- 
ther, to  come  np  from  the  pit  at  twelve 
o'clock,  the  usual  hour  for  their  coming  up 
being  five  o'clock,  and  go  in  a  body  to  rep- 
resent their  grievances  to  B's  manager. 
While  so  coining  up,  A  was  killed  by  a  stone 
which  fell  frt>m  the  top  of  the  shaft,  the 
planking  there  being  in  an  unsafe  state.  A's 
representatives  brought  an  action  of  dam- 
ages against  B,  and  the  judge  told  the  jury 
that  B  was  not  responsible  for  the  accident, 
if  A  was  at  the  time  leaving  his  work  withr 
out  proper  cause,  and  for  a  purpose  of  his 
own.  The  jury  found  that  A  was  leaving 
his  work  without  proper  cause,  but  that  he 
was  killed  owing  to  the  unsafe  state  of  the 
planking  at  the  mouth  of  the  pit.  Eddiy 
that  the  ruling  of  the  judge  was  wrong,  and 
that,  whether  A  had  just  cause  for  leaving 
his  work  or  not,  and  was  coming  up  for  a 
cause  of  his  own,  still,  B  was  responsible, 
being  bound  to  take  A  up  just  as  safely  as  he 
let  him  down.  K  of  L.  1855,  Marshall 
t.  Stewart,  88  Eng.  X.  A  Eq,  1. 

See  this  subject  more  fuUy  treated,  under 
Sbrtakts  ;  and  under  the  titles  of  the  cor- 
porations whose  business  involves  risk  of 
accidents;   particularly  Railboad    Compa- 

NIB8. 

2.  T(mard%  third  penons,  upon  acts  or  omu-' 

sions  of  agent 

143.  That  in  general  a  corporation  is 
liable  for  the  acts  or  omissions  of  its  agents 
within  the  scope  of  their  several  employments; 
but  not  for  acts  outside  of  their  employ- 
mentr— see  Salem  Bank  c.  Gloucester  Bank, 
17  Mass.  1 ;  Foster  v.  Essex  Bank,  Id.  479; 
Lowell  V.  Boston  &  LoweUR  R  23  Pick.  24; 
Thayer  v.  City  of  Boston,  19  Id.  611 ;  Magill 
17.  Kauffman,  4  8erg.  db  R  817 ;  Sawyer  v. 
Winnegance  Mill  Co.  26  Me.  127,  128; 
McLaren  v.  Pennington,  1  Paige^  102 ;  Bois- 
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gerard  «.  N.  Y.  Banking  CJo.  3  8andf.  Ch. 
23;  Merchants'  Bank  «.  Central  Bank,  1 
KeUy,  418 ;  Jenkins  v.  MoiiiB,  16  Meet,  A  W, 
880;   Tarborongh  v.  Bank  of  England,  16 

144.  It  is  no  defence  to  an  action  for  dam- 
ages sostained  through  the  unskilful  act  of 
an  agent  of  a  corporation,  that  his  act  was  in 
Tiolation  of  the  instructions  given  him,  if  it 
was  within  the  scope  of  his  employment. 
The  rule  that  the  master  shall  be  civilly  lia- 
ble for  the  tortious  acts  of  his  servant,  is  of 
universal  application,  whether  the  act  be  one 
of  omission  or  commission,  whether  negli- 
gent, fraudulent,  or  deceitfiil.    If  it  be  done 
in  the  course  of  his  employment,  the  master 
is  liable ;  and  it  makes  no  difference  that  the 
master  did  not  authorize  or  even  know  of  the 
servant's  act  or  neglect,  or  even  that  he  disap- 
proved or  forbade  it;  he  is  equally  liable  if 
the  act  be  done  in  the  course  of  the  servant*s 
employment.  The  cases  on  this  subje9t  which 
seem  to  countenance  the  doctrine  that  the 
master  is  not  liable,  if  the  act  of  hia  servant 
was  in  disobedience  of  his  orders,  depend  on 
the  question,  whether  the  servant  at  the  time 
he  did  the  act  complained  of,  was  acting  in 
the  course  of  his  employment,  or  in  other 
words,  whether  he  was  or  was  not  at  the 
time,  in  the  relation  of  servant  to  defendant. 
Ko  case  asserts  the  doctrine  that  the  mas- 
ter is  not  liable  for  the  acts  of  a  servant  in 
ius  employment  when  the  particular  act  caus- 
ing the  injury  was  done  in  disregard  of  the 
general  orders  or  special  command  of  the 
master.     Such  a  qualification  of  the  maxim 
^e$pondeat  euperior^^  would  in  a  measure 
nullify  it.     U.  8,  Supreme  Ct,  1852,  Philadel- 
phia &  Reading  R.  R  Co.  t,  Derby,  14  Eov>, 
468. 

145.  Thus  a  person,  who,  while  lawfully 
riding  on  an  engine  of  a  railroad  company  on 
their  road,  is  injured  by  a  collision  with 
another  engine  of  theirs,  the  collision  and  the 
injury  being  occasioned  by  the  gross  negli- 
gence of  the  engineer  of  the  other  engine,  may 
recover  damages  of  the  company  for  such  in- 
jury;  although  the  engineer,  whose  negligence 
occasioned  tlie  collision,  had  been  expressly 
forbidden  to  run  his  engine  over  the  road  at 
that  time.  It.  See  fdso  Southwick  v.  Es- 
lis,  7  Cwih.  885. 

146.  Insurance  company  not  liable  for 
oflioe  rent  upon  a  lease  entered  into  by  an 
agent  whom  they  have  employed  on  terms  of 
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a  conmiission.    See  Brandon  v.  Columbia  Ins. 
Co.  2  OtutU  Che,  470. 

147  •  A  municipal  corporation  is  not  liable 
for  a  trespass  committed  by  an  agent  em- 
ployed by  the  Common  Council  in  a  matter 
beyond  their  corporate  power.  A  corpora- 
tion is  liable  for  a  tortious  act,  e.  g,  a  trespass, 
conmiitted  by  an  agent  pursuant  to  its  direc- 
tions, in  relation  to  the  matters  within  the 
scope  of  the  objects  of  its  incorporation ;  but 
not  for  any  unauthorized  acts  of  its  officers, 
though  done  colore  officii,  if.  T,  Supreme  Ot. 
1848,  Boom  «.  City  of  Utica,  2  Barb.  104. 

148.  A  corporation  can  act  only  through 
agents.  If  they,  while  exercising  the  author- 
ity conferred  on  them,  are  gpiilty  of  falsehood 
and  fraud,  their  principal  is  liable  for  the 
consequences  which  may  flow  therefrom.  The 
true  test  of  the  liability  of  the  principal  in 
such  cases  is  to  ascertain  whether,  in  commit- 
ting a  fraud,  the  agent  was  acting  in  the 
business  of  his  principal.  If  he  was  engaged 
in  the  courae  of  his  employment,  then  parties 
injured  by  his  misconduct  or  fraud  can  resort 
for  redress  to  the  persons  who  clothed  him 
with  the  power  to  act  in  their  behalf^  and 
who  have  received  the  benefits  resulting  fix>m 
his  agency.  Metes.  Supreme  Gt.  1861,  Fogg 
V.  GrifSn,  2  AUeriy  1. 

149.  Thus  when  the  officers  of  an  insurance 
company  appoint  an  agent  to  solicit  risks,  and 
authorizing  him  to  state  the  amount  of  the 
capital  of  the  company,  and  that  it  has  been 
paid  in  &c.  to  insurers  asking  information, 
the  corporation  is  bound  by  statements  made 
by  the  agent,  within  the  directions  given 
him,  although  €alse.    Ih. 

150.  False  representations.  An  agent 
employed  for  a  special  purpose, — e.  g.  to  ob- 
tain subscriptions  to  a  project  of  forming  a 
joint  stock  company  in  relation  to  lands, — 
may  use  the  ordinary  means  of  aocomplishmg 
the  object  of  his  appointment ;  such  as  rep- 
resenting the  location  and  quality  of  the 
lands,  and  the  like ;  and  if  he  ma^es  false 
representations,  inducing  purchasers  to  enter 
into  contracts,  the  principal  is  affected  by 
such  representations,  the  same  as  if  made  by 
himself  K  F.  Supreme  Ct.  1840,  Sandford 
0.  Handy,  28  Wend.  260. 

151*  Lnstanoes.  Sharp  v.  Mayor  &xi.  of 
New  York,  25  How.  Pr.  889;  Waldo  v.  Chi- 
cago &c  R  R  Co.  14  WiB.  575. 

152  •  Where  a  bank,  through  the  fraud  of 
its  agent,  obtained  certain  assets  as  security 
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for  its  liabilities  thiongh  another  bank,  hddy 
that  though  it  was  not  liable  crimmally,  yet 
it  was  liable  ciyilly ;  as  it  had  appointed  the 
end,  though  not  the  means,  it  could  not  re- 
tain any  advantages,  which  had  been  gained 
through  the  wrong  of  its  agient.  8»  0,  Gt, 
of  Err<yr9j  1848,  Johnston  v.  S.  W.  R  R 
Bank,  3  Strcbh.  Eq.  268,  817. 

1<5S. '  The  possession,  by  the  transfer  agent 
of  a  corporation,  of  the  transfer  books  of  its 
stock,  and  his  authority  to  allow  them  to  be 
used,  do  not  constitute  the  indicia  of  an  au^ 
thority  to  make  representations  as  to  the 
ownership  of  stock,  so  as  to  render  the  com- 
pany liable  for  the  &lsity  of  such  representar 
tions  made  by  hint  N,  T.  Superior  Gt.  1802, 
Henning  t,  N.  Y.  &  N.  Haven  R  R  Co.  9 
Bow.  283; 

l^^  Nor  does  mere  permission,  given  by 
the  agent,  to  enter  upon  such  books  a  trans- 
fer of  reputed  stock,  there  being  no  new  cer- 
tificate given,  amount  to  a  representation  by 
him  that  the  person  making  the  transfer  was 
the  owner  of  any  genuine  stock,    lb, 

155,  Representations  made  by  one,  not  an 
authorized  agent,  in  soliciting  stock  subscrip- 
tions, though  false,  are  not  fraudulent,  so  far 
as  the  company  is  concerned.  IncL  Supreme 
Ct,  1868,  Fort  Wayne  <S?  Blufton  Tump.  Oo. 
D.  Deam,  10  Ind.  663. 

156.  An  indictment  may  be  maintained 
against,  and  a  fine  imposed  upon,  the  direct- 
ors of  a  gas  company,  for  the  act  of  the 
company^s  superintendent  and  engineer,  in 
conveying  the  revise  gas  into  a  great  pnlJHc 
river,  whereby  the  fish  are  destroyed,  and  the 
water  rendered  unfit  for  use  &c.  thereby 
creating  a  public  nuisance,  where  the  acts 
done  by  the  superintendent  and  engineer  are 
within  his  general  authority  to  manage  the 
works,  notwithstanding  the  directors  were 
personally  ignorant  of  the  particular  plan 
adopted,  and  tiiough  such  plan  was  a  de- 
parture from  the  original  and  understood 
method,  which  the  directors  had  no  reason  to 
suppose  was  discontinued.  If  persons^  for 
their  own  advantage,  employ  servants  to  con- 
duct works,  they  must  be  answerable  for  what 
is  done  by  those  servants.  K  B,  1834,  Rex 
V.  Medley,  6  Carr.  d  P.  292. 


AGORBaATB    00aPOBATI0N& 
The  distlnctloii  between  "  sole  '^  and  *'  ag- 
gregate'^coiporations  explained.     Overseers 


of  the  Poor  of  Boston  v.  Sears,  22  Pick.  122; 
Dartmouth  OoU^e  v.  Woodward,  4  Wheat. 
618,  66l7.* 


AGBI0ULT17&AL  800IETIBS. 

!•  A  power  conferred  by  a  statute  upon 
ofilcers  of  an.  agricultural  society,  to  prescribe 
bounds  within  which  no  one  can  enter  except 
in  conformity  with  regulations  established  by 
them,  for  the  purpose  of  exhibiting  horses  or 
the  like— «.  g.  Mass.  Gen.  Stat.  ch.  66,  §  11 — 
can  only  be  exercised  within  the  exact  limits 
authorized  by  the  act.  If  tfiose  limits  are 
exceeded,  the  forcible -exclusion  from  such 
bounds,  of  a  person  who  otherwise  might  en- 
ter, will  be  punishable  as  assault  and  battery. 
Mass.  Supreme  Ct.  1863,  Coounonwealth  t>. 
Ruggles,  6  Allen,  688. 

2.  In  Massachusetts  this  power  is  so  far  re- 
stricted, that  no  part  of  a  public  highway 
can  be  included  within  such  bounds.    Ih. 

8*  Liability.  The  South  Kennebec  Agri- 
cultural Society  an  aggregate  corporation, 
and  responsible  for  injuries  resulting  from  a 
want  of  ordinary  care ; — see  Brown  v.  South 
Kennebec  &c.  Society,  47  Me.  276. 


AMAI.GAMATION. 

OONSOLTOATION. 


AMOTIOK. 

[Under  this  title  is  treated  the  power  of  a  eoiporatloii,  bj 
its  own  TOte  or  act,  to  remove  a  corporate  qfflcBr  fnm  his 
office;  including  the  causes  which  hare  been  held  to 
Justify  such  removal,  and  the  proper  mode  of  prooeeding. 
Corporate  proceedings  to  expel  a  member  are  treated 
under  DisnAircnBBiiarr,  If  the  corporation  is  one,  mem- 
bership in  which  involves  Tights  of  a  public  or  political  na- 
ture; if  otherwise,  under  Ezpuisiox.  What  determines 
the  employment  of  an  Aoemt,  or  Sbvaitt,  should  be 
sought  under  those  heads.] 

I.  The  Poweb. 
n.  Grounds. 

in.  Thb  Mode  of  PBocEBDma. 
rV.  Review. 

1.  What  power  is  implied  from  corpo- 
rate existence.  A  coiporation  has  an  im- 
plied power,  incident  to  its  existence  as  a 
corporation,  and  independent  of  charter  pro- 
visions, to  remove  an  officer,  for  cause.   N.  T. 


*  Throughout  this  work,  when  the  word  "  oorpomtlon  *'  is 
used  alone,  an  aggregaU  corporation  is  meant ;  except,  in- 
deed, that  the  rule  stated  may  often  apply,  also,  to  a  corpo- 
lation  sole.  When  It  is  intended  to  refer  to  sole  corporaUoni 
particularly,  the  prefix  **  sole  "}s  employed. 


Grounds, 
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Supreme  Ct  1835,  Fawcett  v.  Charies,  18 
Wend.  478 ;  Ind.  Supreme  Gt  1854,  State  v. 
Traatees  of  Vincemies  Umveiaity,  5  Ind,  77. 
See,  also,  Lord  Brace's  case,  3  Strange,  820 ; 
Bex  o.  Doncaster,  1  Barnard,  264. 

2«  Thifl  power  belongs  to  the  corporation 
alone ;  the  courts  have  no  jurisdiction  to  or- 
der such  removal  Col  Supreme  Ct  1860, 
Keall  V.  Hill,  16  Gal  145. 

5.  The  power,  considered  as  incident  to  the 
corporation,  and  independent  of  charter  pro- 
Tttiona,  is  vested  in  the  body  at  large.  K,  B. 
1799,  Hex  o.  Mayor  &a  of  Lyme  Begis,  1 
B(nigl.  149. 

4.  Chjuter  proviskms  oenf erring  an  ex- 
press power.  Where,  however,  the  charter 
of  a  corporation  prescribes  the  terms  under 
which  the  power  of  amotion  is  to  be  exer- 
cased,  they  must  be  pursued.  Ind,  Supreme 
Ct,  1854,  State  v.  Trustees  of  Yincennes  Uni- 
versity, 5  Ind,  77. 

5«  That  a  power  to  trustees  '*  to  appoint  a 
superintendent,  who  shall  be  subject  to  re- 
moval only  for  &a^'  implies  a  power  in  the 
trustees  to  remove,  for  the  causes  specified, — 
see  People  v  Higgins,  15  lU,  110. 

6.  A  provision  in  a  general  act,  or  in  the 
foundation  of  a  private  charity,  that  visitors 
"  shall  and  may  ^  remove  officers,  for  specified 
causes,  is  imperative;  equivalent  to  muet  re- 
move. See  Attorney  (General  v.  Lock,  8  Atk. 
164. 

7.  That  power  conferred  on  the  common 
council  of  a  city  to  expel  one  of  its  members 
does  not  authorize  to  sutpend, — see  State  v. 
Jersey  City,  1  Butch,  536. 

II.  Gkouitds. 

8.  The  general  rule.  There  are  three 
sorts  of  offences  for  which  an  officer  or  cor- 
porator may  be  discharged : 

1.  Such  as  have  no  immediate  relation  to 
his  office,  but  are  themselves  of  so  infamous 
a  natiire  as  to  render  the  offender  unfit  to 
execute  any  public  franchise. 

2.  Such  are  only  against  his  oath  and  the 
duty  of  his  ofilce  i|s  a  corporator;  and 
amount  to  breaches  of  the  tacit  condition  an- 
nexed to  his  fhinchise  or  office. 

8.  Offences  of  a  mixed  nature,  being  not 
only  against  the  duty  of  the  office,  but  also 
indictable  at  common  law.* 

*  Wbettwrflbr  those  offimoM  whkh  are  of  a  mioDed  na- 
ture, the  eorpontor  can  be  remored  without  a  prerlooB  | 
conTlctloD,— see  3  £ae,  JLbr,  Bouv,  id,  476,  and  cases  cited.    ^ 


On  offences  of  the  first  class,  there  niuat 
have  been  a  conviction  at  law,  before  the  cor- 
poration can  remove ;  for  those  of  the  second 
the  corporation  may  try  as  well  as  remove. 
The  power  to  try  and  remove  for  violations  of 
duty  as  a  corporator,  is  incident  to  the  corpo- 
ration and  may  be  exercised  independent  of 
express  authority  conferred  by  charter  or  pre- 
scription. So  hdd  of  an  English  municipal 
corporation.  K,  B,  1758,  Rex  «.  Richardson, 
1  Burr.  517,  53S. 

The  above  dassiflcstion  substantially  re- 
stated and  approved,  see  Rex  «.  Mayor  &c.  of 
Liverpool,  2  Burr,  738,  782 ;  Commonwealth 
«.  Benevolent  Society,  2  Binn,  441 ;  Common- 
wealth V,  Guardians  of  the  Foot,  6  Serg,  <6 
^.469. 

8  a*  What  are  legal  causes  of  amotion. 
How  a  x)ower  to  remove,  conferred  in  general 
terms,  should  be  construed.  See  State  o. 
Chamber  of  Commerce  of  Milwaukee,  20 
WU,  68. 

9.  Ineligibility.  The  cause  for  wMch  an 
officer  is  removed,  must  be  something  which 
has  arisen  subsequently  to  the  admission  to 
the  exercise  of  his  office ;  the  power  of  amo- 
tion cannot  be  exercised  for  a  defect  of  ori- 
ginal qualification.  Rex  v.  Mayor  &o,  of 
Lyme  Regis,  1  Dougl,  79. 

10«  Omission  to  take  oath.  Whether 
omission  to  take  an  oath  enjoined  by  statute 
upon  the  officer  is  sufficient  cause  for  amov- 
ing him.  See  Rex  v.  Master  &c.  of  St.  John^s 
College,  SHnn,  546;  Reg^ina  v.  Humphery,  10 
Ad,  d  E,  885. 

1 1  •  Bankruptcy  not  a  ground  for  removing 
a  common-council-man  in  an  English  muni- 
cipal corporation.  See  Rex  «•  Mayor,  &o,  of 
Liverpool,  2  Burr,  728. 

12.  Poverty*  Being  too  poor  to  pay  the 
taxes  for  which  he  was  liable,  sufficient  cause 
,for  amoving  an  alderman.  See  Rex  «.  Mayor 
&c.  of  Andover,  8  Soilk,  229. 

!$•  Old  age  not  a  sufficient  cause  for  amov- 
ing an  alderman.  See  Hazai'd^s  case,  2  BoUe^ 
11. 

14.  Non-resldenee.  When  non-residence 
in,  or  removal  or  departure  from  the  cor* 
porate  limits  is  ground  for  amoving  an  officer 
of  a  municipal  corporation.  Exp,  Butler, 
1  Atk. 215;  Rex 9.  Harris,  1  Bam,  dk Ad. 986 ; 
Rex  V.  Leicester,  4  Bwrr.  2087 ;  Yaughan  v. 
Lewis,  Garth,  277;  Exeter  v.  Glide,  Cemb, 
197;  4  Mod.  88;  Rex  v.  Mayor  &c.  of  Lyme 
Regis,  1  Dougl,  149;  Regina  v.  Truebody,  11 
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l£oSL.  75;   2  ix2  Baiym.  1275;  King  «.  Glide, 
12  Mod,  28 ;  Rex  «.  Doncaster,  Say,  87. 

15.  Kon-attendance.  Absence  from  cor- 
porate meeting,  miezcuBed,  when  cause  for 
amotion*  See  Rex  o.  Harris,  1  Bam,  d  Ad, 
986. 

16.  Non-attendance  not  snficient  cause  of 
removal,  when  no  business  is  obstructed  by 
his  absence,  though  his  absence  was  wilful, 
and  had  notice  to  attend.  See  Rex  v,  Rich- 
ardson, 1  Burr,  517,  540. 

17.  Non-attendance  of  one  of  a  board  or 
body  of  a  corporation,  although  the  office  is 
of  a  public  nature,  is  not  necessarily  cause  of 
removal,  as  it  does  not  prevent  the  others 
from  proceeding.  Thus  non-attendance  of  an 
alderman  at  the  court  of  sessions,  does  not 
warrant  removal ;  as  it  does  not  hinder  the 
holding  of  the  court.  Q,  B,  1718,  Queen  v. 
Mayor  &c.  of  Pomfi«t,  10  Mod,  107. 

18*  Non-attendance  of  an  officer,  whose 
duty  calls  upon  him  to  be  constantly  present, 
or  who  is  an  integral  part  of  the  meeting,  is 
a  cause  of  amotion.  Q,  B,  1705,  Regina  «. 
Bailifb  of  Ipswich,  2  Ld,  Baym,  1282. 

19.  An  officer  liable  to  amotion  for  pro- 
longed and  obstinate  non-attendance;  but 
not  for  one  instance  of  non-attendance.  See 
Rex  V.  Wells,  4  Burr,  1999. 

20.  Misoondnct.  The  misconduct  must 
be  speciaLy  connected  with  the  execution  of 
the  office,  and  the  result  of  improper  motives ; 
— see  Regina  v.  Mayor  &c.  of  Newbury,  1 
Q.  B.  751,  762 ;  Bagg's  case,  11  Coie,  93. 

21.  Blot.  Making  a  riot  in  disturbance  of 
an  election  of  a  mayor  or  other  officer,  a 
cause  of  amotion.  See  Haddock's  case,  T, 
JBapm.  485;  Rex  v.  Mayor  <S;c.  of  Derby, 
Cos.  t,  Bardw,  158. 

22.  Bribery.  That  bribing  a  corporator 
to  vote  for  a  particular  candidate  at  a  corpo- 
rate election  is  cause  for  amotion, — see  Rex 
V,  Mayor  &c.  of  Tiverton,  8  Mod,  186. 

28*  Breach  of  trust.  When  it  is  ground 
for  removing  a  corporate  officer.  See  Rex  v, 
Chalke,  1  Ld,  Baym.  226;  Rex  v.  Mayor  &c, 
of  Doncaster,  2  Ld,  Baym,  1564 ;  Rex  «.  May- 
or Ac.  of  London,  2  Bumf,  dt  B,  177. 

24.  Habitual  dmnkenness  cause  for 
amoving  an  alderman.  See  Rex  v.  Taylor,  8 
aaUc,  281,  1616 ;  Taylor  «.  Gloucester,  1  BoUe^ 
409 ;  8  BuUt,  190. 

25.  Casual  intoxication  not  sufficient 
cause  for  amoving  an  alderman.  See  Rex  v. 
Taylor,  8  8d[k,  281. 


26.  Insulting  language.  When  using  op- 
probrious or  insulting  language  to  a  fellow- 
member  or  officer  of  the  corporation  is  ground 
of  expulsion  or  amotion.  See  Baggs'  case,  11 
Cohe,  98;  Clark's  case,  CVv  Vac' 506 ;  Chirk's 
case,  tVmt/r.^2,1',  Rex i^. Guilford.  1  i>o.  162 ; 
Rex  0.  Loudon,  2  Leno,  201 ;  Regina  «.  Rogers, 
2  Ld.  Baym.  777 ;  Innes  v.  Wylie,  1  Carr.  d 
K,  257;  Regina  f>.  Treasury,  10  Ad,  db  E,  874; 
2  Perr.  &  D,  498. 

27.  Threats.  Attempts.  A  mere  threat 
or  attempt  to  do  an  improper  act,  no  injury 
actually  resulting,  not  sufficient.  See  Baggs' 
case,  41  Gohe,  98. 

28;  Altering  corporate  records.  That 
alteration  of  the  corporate  records,  with  a 
fraudulent  intent,  is  ground  for  amotion ;  but 
the  frtiudulent  intent  is  essential,  and  must  be 
averred, — see  Rex  v,  Chalke,  5  Mod,  257 ;  1 
Ld.  Baym,  225 ;  Mayor  &c.  of  Nigan  v.  Pilk- 
ington,  1  K^,  597. 

29.  Withholding  them.  Refusal  to  deliver 
over  the  corporation  books  intrusted  to  his 
custody,  as  the  proper  officer,  to  persons  ap- 
plying for  them  with  an  order  fixjm  the  cor- 
poration, insufficient.  See  Anon.  1  Barnard, 
402 ;  Regina  v.  Bailiff  &c.  of  Ipswich,  2  Ld, 
Baym,  1282;  Rex  v,  Ingram,  1  W,  Bl  50; 
Regina  t.  Treasury,  10  Ad.  A  E,  874 ;  2  Perr. 
&  D,  498. 

30.  Second  removaL  The  fact  that  a  mem- 
ber of  a  city  common  council  has  been  ex- 
pelled from  office  does  not  render  him  ineli- 
gible for  re-election,  and  if  re-elected  he 
cannot  be  again  removed  for  the  same  cause. 
N,  J,  Supreme  Ct,  1856,  State  v.  Jersey  City, 
1  Dutch,  536. 

81.  By-law*  That  a  by-law  authorizing 
amotion  for  cause  may  be  good,  though  no 
power  of  amotion  is  given  by  charter  or  pre- 
scription,— see  Rex  v,  Richardson,  1  Burr. 

%17,  589 ;   2  Ld.  Ken.  85 ;   Rex  o.  Rippon,  2 
Keb,  25. 

82.  Statutory  power  of  removaL  That  if 
a  statute  defines  the  causes  for  which  a  mayor 
and  common  council  of  a  city  may  remove  an 
officer,  he  can  not  be  removed  for  any  other 
than  the  specified  causes,— see  Shaw  v.  Mayor 
&c.  of  Macon,  19  Ga.  468. 

88.  Receiving  bribes  by  a  common  council- 
man,— Held  sufficient  ground  for  amotion, 
under  a  charter  power  to  remove  for  disorder- 
ly conduct.  N,  J.  Supreme  Ct.  1856,  State 
«.  Jersey  City,  1  Dutch,  586. 
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III.  The  mode  of  psocEEDma. 

54.  Some  corporate  aet  necessary.    The 

fact  that  good  grounds  of  remoying  an  officer 
exists  do  not  amount  to  remoyal,  or  render 
the  office  vacant.  There  must  be  in  addition 
some  corporate  act;  some  exercise  of  the  coiv 
porate  will  to  remove.  Mom,  Suprems  Ct. 
1831,  Murdock  d,  Phillips'  Academy,  12  Pick, 
244 ;  N.  J,  Chancery y  1835,  Doremusi;.  Dutch 
Refoimed  Church,  2  Qreen,  332*;  Ind,  Supreme 
CL  1854,  State  0.  Trustees  of  Yincennes  Uni- 
versity, 5  Ind.  77.  Bee  also  Rex  v,  Ponsonby, 
2  Brawn  P,C,  311 ;  Rex  v.  Heaven,  3  Durrif. 
d  K  772. 

55.  Provisions  in  articles  of  an  English 
banking  company,  that  if  any  person  chosen 
to  act  as  public  registered  officer  of  the  com- 
pany should  become  bankrupt,  he  should  be 
disqualified,  and  his  office  become  vacant, 
construed  to  mean  that  his  office  was  to  be 
void  at  the  election  of  the  company ;  but  if, 
after  the  bankruptcy,  they  treated  and  held 
him  oat  to  the  world  as  tiieir  public  registered 
officer,  they  might  sue  and  be  sued  in  his 
name.  Exch.  1844,  Steward  v.  Dunn,  12 
Hees,  <§  TT.  655;  1  Ihwl  c&  Z.  642 ;  13  Law  J, 
JV:  5.  JRw^  324 ;  8  Jwr.  218. 

56.  Tote  of  a  corporate  meeting.  The 
power  of  holding  a  corporate  meeting  for 
amotion  is  incident  to  the  power  of  amotion ; 
and  therefore  need  not  be  set  out  in  a  return 
to  a  mandamus.  K  B.  1770,  Bex  «.  Mayor  <&c. 
of  Lyme  Regis,  1  Ihugl.  149. 

37.  The  power  to  amove  an  officer,  whether 
possessed  as  incident  to  the  corporation  at 
large,  or  vested  in  a  particular  body,  must 
appear  to  be  exercised  at  a  regular  meeting 
holden  in  a  corporate  character,  or  at  least 
holden  in  the  character  by  virtue  of  which 
they  are  empowered  to  amove.  Thus,  where 
it  appeared  by  the  return  to  a  mandamus 
that  the  common  council  had  the  power  of 
amotion,  and  it  was  alleged  as  a  fact  that  the 
party  complaining  was  removed  by  thirty 
of  the  common  councilmen,  in  the  council 
chamber  assembled,  the  court  held  this  to  be 
insufficient  because  it  did  not  appear  ^^  that 
the  thirty  common  councilmen  were  then  and 
there  assembled  as  a  common  council,  as  they 
might  be  them  to  feast,  or  for  other  purposes 
notconnected  with  their  corporate  character. 
K  B.  1694,  Rex  v.  Taylor,  8  8alh.  231. 

88»  The  officer  may  vote.  Under  a  charter 
which  requires  corporate  acts  in  general  to 
be  done  by  a  minority  of  the  corporation,  an 


officer  (if  a  member)  can  only  be  removed  by 
a  majority  of  all  members,  counting  himself 
Removal  being  an  act  of  an  odious  nature, 
all  clauses  concerning  it  must  receive  a  strict 
interpretation.  The  officer  is  not  excluded 
from  voting,  as  a  member,  upon  the  question, 
by  his  personal  interest  Q.  B,  1712,  Queen 
V.  Sutton,  10  Mod,  74. 

89.  The  notice.  Right  of  officer  to  notice 
of  the  intention  to  amove,  and  the  grounds. 
See  Rex  v.  Richardson,  1  Burr.  517;  Rex 
V.  Mayor  i&c.  of  Liverpool,  2  Id.  723 ;  Rex 
V.  Mayor  &c.  of  Doncaster,  Id.  738. 

40.  Where  it  is  intended  to  remove  any 
one  of  the  members  or  officers  of  a  corporation, 
it  is,  in  general,  absolutely  necessary,  not  only 
that  he  should  be  sunamoned  generally  to 
attend,  but  he  must  have  a  particular  sum- 
mons to  attend  and  answer  the  particular 
charge  alleged  against  him ;  for  it  would  be 
highly  uijust,  upon  a  general  summons,  to 
remove  a  man  for  particular  offences,  which 
he  may  have  had  no  opportunity  of  pre- 
paring to  answer.  JV.  G.  Supreme  Ct.  1821, 
Delacy  d  Neuse  Navigation  Company,  1 
Hawks,  274 ;  Pa.  Supreme  Ct.  1815,  Common- 
wealth f>.  Pennsylvania  Beneficial  Institution, 
2  Serg.  dk  B.  141 ;  1826,  Black  and  White 
Smith's  Society  v.  Vandkye,  2  Whart.  809. 
See  also  City  of  Exeter  «.  Glide,  4  Mod,  38; 
Bagg's  case,  11  Coke,  93. 

41.  The  removal  of  a  professor  is  a  judi* 
cial  proceeding,  and  to  render  it  legal,  there 
should  be :  1,  a  monition  or  citation  to  him 
to  appear ;  2,  a  charge  given  to  him,  which 
he  is  to  answer ;  3,  a  competent  time  assigned 
for  proo&  and  answers ;  4,  liberty  of  counsel 
to  defend  him,  and  to  except  to  proofe  and 
witnesses ;  and  5,  a  sentence  after  a  hearing 
of  proofs  and  answers.  Mass.  Supreme  CU 
1831,  Murdock  v.  Phillips'  Academy,  12  PicL 
244. 

42.  A  committee  of  trustees,  appointed  to 
inquire  into  the  affidrs  of  an  incorporated 
theological  seminary,  examined  the  professors 
and  others,  and  made  a  report  respecting  one 
of  the  professors,  founded  on  statements 
made  by  himself^  and  by  others  who  were 
not  examined  in  his  presence.  The  trustees, 
without  notice  to  him,  voted  that,  in  view 
of  the  report  &c.  his  connection  with  the 
institution  ought  to  be  dissolved.  After 
failing  to  induce  him  to  resign,  a  committee 
of  the  trustees  made  a  report  recommending 
his  removal,  and  sent  a  copy  of  it  to  him, 
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infonning  him  that  he  might  make  any  com- 
mtmication  in  regard  to  it,  and  might  have 
the  aid  of  counael  in  preparing  testimony  or 
arguments,  but  that  he  could  not  be  heard  by 
counsel ;  and  they  did  not  offer  to  file  specific 
charges,  and  maintain  them  by  proof  in  his 
presence,  and  refused  him  access  to  the  docu- 
ments on  which  their  report  was  (in  part  at 
least)  founded,  and  which  related  to  the 
charges  intended  to  be  relied  on.  Upon  his 
rej^ising  to  appear  before  them,  the  trustees 
TOted,  on  the  reasons  and  facts  stated  in  the 
report,  and  without  other  eyidence,  or  hear- 
ing, that  the  report  be  accepted,  and  that  he 
be  removed  from  office.  Held^  that  the  pro- 
fessor had  not  had  the  benefit  of  a  trial,  and 
that  the  vote  of  the  trustees  was  inefiectual 
to  remove  him  from  his  office.    IK 

48.  That  if  the  officer  attends  and  defends 
himself,  this  is  a  waiver  of  any  defect  of 
notice, — see  Rex  «.  Mayor  &c.  of  Wilton, 
2  SdUc.  428;  Bex  v.  Chalke,  1  Ld.  Ba^fm, 
225. 

44*  But  where  a  recorder  was  charged 
with  non-attendance  at  a  session  of  oyer  and 
terminer^  and  received  notice  to  answer  to 
tbe  same ;  but  was  turned  out  for  non-attend- 
ance at  sessions  of  the  peace,  and  answered 
to  this,  though  not  charged  therewith :  Hdd, 
that  the  variance  was  fatal.  Q  B.  1705; 
Regina  9.  Bailifb  of  Ipswich,  2  Ld,  Baym. 
1232 ;  2  8alk.  435. 

45.  That  wherever  an  officer  holds  office 
under  an  appointment  at  pleasure,  he  may  be 
removed  at  pleasure,  and  no  summons  to  him 
to  appear  and  answer  is  necessary.  See  Rex 
V.  Mayor  &c.  of  Coventry,  1  Ld.  Baym,  391 ; 
Salh.  480 ;  Rex  v.  Mayor  i&c.  of  Oxford,  Scdk, 
428 ;  Rex  v.  Mayor  &c.  of  Canterbury,  Stra. 
674. 

46.  ElectloB  to  aEoiher  office.  That  an  Sec- 
tion or  appointment  to  a  second  (and  incon- 
sistent) office,  followed  by  acceptance  thereof 
operates  as  a  removal  from  a  former  office. 
See  Rex  «.  Pateman,  2  Dur^f.  <fc  E,  777 ; 
Staniland  v.  Hopkins,  9  Mee$.  A  W.  178. 

47.  Election  of  a  sncoesaon  If  a  recorder 
be  liable  to  removal  at  the  pleasure  of  the 
corporation,  the  choosing  another  person  re- 
corder is  a  declaration  of  the  pleasure  of  the 
corporation,  £  B.  1728,  Rex  v.  Mayor  of 
Canterbury,  11  Mod,  403;  1  Strange,  674 
See  also  Attorney  Gknend  «.  Corporation  of 
Poole,  8  Beao,  75. 

48.  Seal,  when  necessary.    That  an  offi- 


cer of  the  corporation,  appointed  under  the 
common  seal,  ought  to  be  discharged  by  an 
instrument  authenticated  in  like  maimer. 
See  Rex  v.  Chalke,  1  Ld.  Baym.  225 ;  Rex  «. 
Mayor  &c.  of  Ripi)on,  1  Ld,  Baym,  663. 

49.  Besolation,  when  sufficient.  Officer 
appointed  by  resolution  only,  and  holding 
during  pleasure,  may  be  removed  by  a  mere 
resolution  rescinding  the  former  one.  See 
Regina  f).  Thomas,  8  Ad,  &  E,  183;  3  Neie,  <6 
P.  688;  2  Jut,  347;  Rex  f>.  Mayor  Ac.  of 
Canterbury,  Strange,  674 ;  Rex  v,  Chalke,  1 
Ld,  Baym,  225. 

50.  —  when  it  takes  effect.  Resolutions 
of  a  corporation  suspending  or  removing  an 
officer,  in  a  place  at  a  distance,  are  not  to  be 
regarded  as  taking  effect,  so  as  to  terminate 
the  liability  of  his  sureties,  until  the  neces- 
sary time  for  communicating  them  has  elapsed. 
U,  S,  Supreme  Ct.  1827,  McGiU  v.  Bank  of 
United  States,  12  Wheat,  511. 

ly.  Rkview. 

51.  Jurisdiction  of  courts  of  Justice,  by 
mandamus.  The  trustees  of  a  school  founded 
upon  a  private  charity  had  power,  by  the 
charter,  "  in  case  of  death  or  removal "  of  any. 
of  their  number,  to  supply  the  vacancy.  The 
mcgority  of  the  board  assumed  power  to  re- 
move firom  office  as  trustee,  one  of  the  board, 
for  using  disrespectful  language  of  his  associ- 
ates, and  neglect  of  duty  as  a  trustee. 

Held,  1.  That  the  trustees  were  subject  to 
the  general  supervisory  jurisdiction  of  the 
courts  of  justice  over  their  proceedings,  inde- 
pendent of  any  power  of  visitation. 

2.  The  charter  did  not  give  the  trustees 
power  to  remove  one  of  their  own  number. 
The  words  **  or  removal "  in  the  charter  con- 
templated the  contingency  of  a  voluntary 
change  of  residence  by  a  trustee,  and  were 
not  intended  to  imply  that  a  trustee  might  be 
removed  from  office  by  his  fellows. 

3.  If  the  trustees  could  be  deemed  vested 
with  any  power  to  remove  one  of  their  num- 
ber, as  incident  to  the  corporate  existence, 
the  causes  assigned  for  the  removal  were  not 
sufficient  to  warrant  the  exercise  of  it. 

4.  That  a  mandamus  was  the  proper  rem- 
edy to  restore  the  trustee  complaining  to  his 
.place,  C<mn,  Supreme  Ct,  1827,  Fuller  v. 
Plainfield  Academic  School,  6  Conn,  532. 

52.  A  mandamus  lies  to  restore  a  member 
of  a  city  council  to  the  exercise  of  his  legal 
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rights.*  K  J.  Supreme  Ct  1856,  State  v. 
Common  Comicil  of  Jersey  City,  1  DvUik, 
586. 

58.  Juriadiction  of  chancery  to  reinstate 
directoTB  who  have  been  removed  by  yote  of 
shareholders, — see  Inderwick  «.  Snell,  2  HaU 
^  T.  412;  14  Jur.  727;  10  Law  J.  CK  542; 
2  Mdcn.  it  G.  216. 

54.  Mandamus  not  allowable  to  restore  an 
officer  removed  for  adequate  cause,  on  the 
ground  of  mere  irregularities  in  the  mode, 
—see  Rex  v,  Griffiths,  5  Bam,  A  Aid,  781. 

55*  By  appeal  (in  Mass.)  The  statutes 
of  a  charitable  institution  (Andover  Theo- 
logical Seminary)  gave  an  appeal  to  visitors 
from  acts  of  the  trustees,  and  made  it  the 
duty  of  the  visitors  to  hear  the  whole  case 
anew.  The  trustees  having  removed  a  pro- 
iesBor,  he  appealed  to  the  visitors,  by  whom 
the  removal  was  confirmed;  and  he  then, 
under  a  statute  of  the  State,  appealed  to  the 
Supreme  Court.  *Heldy  that  any  irregularity 
or  injustice  in  the  proceedings  before  the 
trustees,  could  not  be  taken  into  considera- 
tion; their  sentence  being  vacated  by  the 
appeal  to  the  visitors.  Mam,  Supreme  Ct, 
1828,  Hurdock's  Appeal,  7  Pick,  808,  827. 

5ft.  A  court  of  justice  will  not  necessarily 
reverse  a  decision  of  a  board  of  visitors,  re- 
moving an  officer  of  a  corporation  (0.  g,  a 
professor  in  a  theological  seminary)  for  cause, 
that  they  refused  to  conduct  the  trial  with 
open  doors,  or  refused  to  admit  persons  not 
engaged  m  the  proceeding.  The  course  of 
the  visitors  may  appear  to  have  been  unwise 

*  A  restortttlon  ia  merely  an  abstaining,  on  the  part  of 
Am  amoTing  tx>dy,  from  oppoalng  the  right  of  the  corporator 
to  tranaaci  the  duties  and  enjoy  the  fhrnchiaes  appertahiing 
to  Us  office.  As  the  effect  of  the  restoration  Is  not  to 
create  the  person  an  officer  d«  noto  and  give  him  a  new 
title,  and  as  it  replaces  him  exactly  in  the  same  slttiation  in 
which  he  stood  hefore  the  attempted  amotion,  all  corporate 
acta.  In  which  he  has  eoncarred  between  tiie  moment  of  his 
asaoral  and  mtitatloo,  are  of  equal  ralldity  as  if  he  had 
nefer  been  mmored.  If  he  were  before  a  legal  officer,  such 
acta  are  legal ;  If  he  were  only  an  officer  ds  faeto^  hia  acts 
befbre  his  amoral,  dnrlng  the  amodoo  and  snbseqoently  to 
tiiereetontioo,  are  eqaaOy  rcldable,  and  he  may  be  oosted 
in  quo  warranto  for  any  defect  in  his  original  tltte.  V  he 
were  originally  a  legal  officer,  and  amoved  for  suffldent 
canse,  but  restored  cq  aoeoont  of  Informality  In  the  amo- 
ttoQ,  all  hla  corporate  acta,  both  befora  and  since  the 
amotloD,  are  TaHd ;  bat  be  may  again  be  amoved  In  a  more 
farmal  manner,  wUch  vacates  his  office  tnm  the  time  of  the 
second  amotion,  bat  haa  no  retrospective  effect  upon  the 
former  irregular  amotion.  Indeed,  if  the  amotion  were 
Toldable  on  aocoant  of  an  Insoffldent  canse,  or  Insnffi- 
dency.  In  the  form  In  which  H  was  effected,  the  person  has 
not  been  ousted;  and  If  he  continues  to  be  treated  as  an 
officer,  and  acts  as  such,  there  is  no  need  ef  a  writ  of  restora- 
floA.    WiUo.  Corp,  sao^O;  Ang,  4b  A.  Corp,  42a 


in  this  respect;  but  the  court  will  presuma 
that  they  had  satisfactory  reasons  for  it    Ih. 

For  matters  relative  to  Corporate  officers 
generally,  see  Officbbs,  and  the  titles  there 
referred  to. 

For  matters  relative  to  Prooednre  on  Um 
mandamus  ;  what  must  be  shown  on  apply- 
ing for  the  writ;  what,  in  the  return;  in 
what  form  relief  will  be  given  &c.,  see  Mak- 

DAKU8. 

For  many  principles  decided  upon  casee 
involving  the  Removal  of  members,  but 
analogous  uid  more  or  less  applicable  to 
removal  of  officers,  see  Ezfulbion  ;  Mkmb- 

BBS. 


AaXJEDUCT  COXPAKIEB. 

1.  Their  duties.  When  a  water-power 
company  carrying  a  trench  across  a  highway 
in  such  a  manner  as  renders  a  bridge  neces- 
sary for  passage,  may  be  comx)elled  to  erect 
and  maintain  such  bridge, — see  Be  Trenton 
Water  Power  Co.  Spen,  659 ;  State  «.  Wil- 
mington Bridge  Go.  8  Barring.  812 ;  Lawrence 
«.  Great  Northern  Railway  Co.  16  Q.  B,  643 ; 
4  Erig.  Law  dk  Eq,  265. 

2.  Their  liabilities.  The  Manchester  cor- 
poration water-works  were  empowered  to 
construct  a  reservoir,  and  intercept  the  waters 
of  the  river  Etherow.  They  were  not  to  di- 
vert the  water  until  a  reservoir  should  be  com- 
pleted and  filled  with  water,  and  they  were 
required  to  discharge  out  of  the  said  reser- 
voir seventy-five  cubic  feet  per  second,  for 
twelve  hours  of  every  working  day.  In  oase 
of  any  default  they  were  to  forfeit  £50,  by 
way  of  penalty,  to  the  occupiers  of  certain 
mills.  And  it  was  enacted  that  it  should  not 
be  lawful  for  the  corporation  to  use  any 
water  flowing  to  the  river  Etherow  until  they 
should  have  secured  and  commenced  to  dis- 
charge the  stipulated  quantity  of  seventy-five 
feet  per  second.  The  corporation  made  a 
reservoir  which  from  engineering  difficultieB 
was  never  completed,  as  required,  so  as  to  be 
capable  of  being  fflled  with  water;  and 
water  had  not  been  diachaiged  therefrom  in 
the  quantity  and  manner  required,  or  in  any 
laiger  quantity ;  but  in  1857  they  diverted 
the  water  of  tiie  Etherow  for  the  supply  of 
the  inhabitants  within  i^^d  limits  of  the  acts, 
and  after  that  time  discharged  certain  quan- 
tities of  water  iVom  the  reservoir  during 
twelve  hours  of  every  day.     In  1860,  a  mill- 
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owner  on  the  Etherow,  brought  an  action 
against  the  corporation.  The  declaration 
contained  counts  for  wrongfully  diverting 
the  waters  of  the  Etherow,  and  also  counts 
for  not  discharging  a  quantity  of  water 
equal  to  seventy-fiye  cubic  feet  per  second  for 
twelve  hours  of  every  working  day.  The 
defendants  paid  money  into  court  as  to  the 
former  counts,  and  to  the  latter  pleaded  that 
they  had  not  completed  the  reservoir  and 
works  mentioned  in  the  act,  so  as  to  make  it 
their  duty  to  discharge  water  at  the  rate 
specified.  Hdd^  that  the  plea  was  good; 
that  the  defendants  were  not  estopped  from 
setting  up  the  non-completion  of  the  reser- 
voir, and  that  the  plaintifib  were  only  entitled 
to  damages  for  the  loss  of  tlie  natural  flow 
of  the  waters  of  the  Btherow,  and  not  for 
the  non-disCharge,  from  the  reservoir,  of  the 
seventy-five  cubic  feet  per  second.  Exch. 
1861,  Waller  «.  Mayor  &c.  of  Manchester,  6 
HurUt,  cfe  jY.  661 

8.  Water  rates*  For  decisions  on  the 
amount  and  collection  of  water  rates  in  par- 
ticular cities, — see  Parker  v.  City  of  Boston, 
1  Allen^  861 ;  Cromwell  v.  Stephens,  S  Abb, 
Pr.  N.  S,  26. 


abtici.es  of  ASSOCIATIOK. 

[Under  ttilf  head  is  treated  the  Instrament,  by  whatever 
name  knowDf  oommco  in  Joint  ttock  aasoclatlonB  and 
corporations  formed  nnder  general  acts,  which  creates  (he 
corporate  union  between  the  members,  and  prescribes  the 
corporate  obiects  and  form  of  organisation.  Tills  in- 
■tmment  Is  distinguished  from  chariw  In  that  U>e  latter 
emanates  firom  the  soyereign  power ;  and  from  by-latos^ 
in  that  they  are  the  acts  of  a  corporation  already  in 
existence.  Only  cases  which  relate  to  the  articles  as  a 
uhoU^  and  with  reference  to  matters  eomnum  to  eomr 
paniss  generally  mro  here  giren.  The  interpretation 
and  effect  of  articles  governing  particular  su^ects  are 
under  those  subjects:— e.0r.  provisions  authorizing  by- 
laws are  nnder  Bt-laws  ;  tiiose  prescribing  the  mode  of 
conducting  electionSf  are  under  Elbctioss.  And  de> 
dsions  depending  on  the  objects  and  fiioctions  of  a  par- 
ticular kind  of  oorparation,  are  under  its  particular  name.] 

1.  Minor  informalities  in  articles  do  not 
Inyalidate.  If  the  object  expressed  in  articles 
of  association  is  one  expressly  contemplated 
by  the  statute,  and  the  articles  of  associa- 
tion are  substantially  in  the  form  prescribed, 
and  the  provisions  indicate  an  intention  to 
form  a  corporation  rather  than  a  voluntary 
association,  the  associates  may  be  deemed  a 
corporation  notwithstanding  the  fact  that 
the  articles  do  not  conform  to  the  statute  in 
some  particulars, — e.  g,  in  stating  the  resi- 
dence of  the  sabscribei^  and  referring  to  the 


statute.  Vt.  Suprems  Ct.  1847,  Rogers  9. 
Danby  Universalist  Society,  19  VU  187. 

2.  Kaming  dtreetors.  Where  the  charter 
of  a  railroad  corporation  requires  that  the 
directors  shall  be  named  in  the  articles  of 
association,  it  is  a  sufficient  compliance  with 
the  requirement  that  the  articles  are  adopted 
at  the  time  of  electing  the  directors.  The 
requirement  is  only  directory.  Ind.  Supreme 
Ct.  1859,  Eakright  v.  Logansport  &c.  R  R. 
Co.  13  Ind.  404. 

8«  Filing*  The  delivery  of  the  articles  of 
association  of  a  railroad  corporation  to  the 
officer  whose  duty  it  is  to  put  them  on  ffie,  may 
be  proved  by  evidence  other  than  his  indorse- 
ment. Ind.  Supreme  Ct.  1858,  Johnson  v, 
Crawfordsville  &c.  R.  R  Co.  11  Ind.  280. 

4«  The  date  of  ffiing  is  no  part  of  the 
articles  of  association  of  a  railroad  company, 
ffied  under  the  general  law,  and  therefore 
may  be  proved  by  parol,  regardless  of  the 
statute  provision  for  the  proof  of  the  arti- 
cles,   rb. 

h.  What  Is  a  "copy"  of  artleles.  Whether 
under  a  general  act  which  requires  that  every 
association,  formed  under  the  act,  shall,  be- 
fore it  can  acquire  a  corporate  character, 
deposit  with  the  town  clerk  "a  copy  of  its 
articles  of  association,^'  it  is  necessary  that 
the  copy  should  contain  the  names  of  the 
members  as  subscribed  to  the  original  articles, 
— see  West  Winsted  Savings  Bank  &c.  v. 
Ford,  27  Conn.  282. 

6.  Borden  of  proof  to  impeach  articles 
of  association  lies  on  those  who  have  signed 
them, — see  Pennsylvania  Ins.  Co.  v.  Murphy, 
5  Min.  86. 


ASSESSMENTS. 

[This  title  Inclndes  the  power  of  a  oorporaticm  to  split  its 
demand  against  a  subscriber  upon  his  engagement  to  psy 
for  stock,  into  several  instalments,  and  to  coUect  them 
suocesslTely.  These  Instalments  are  generally  known  In 
the  English  cases  as  "calls;"  In  the  American  as  "as- 
sesamente."  The  two  terms  are  employed,  in  this  work, 
as  substantially  equivalent ;  and  the  whole  sul^eet  treated 
nnder  the  name  most  common  in  this  country. 

Many  cases  upon  the  right  of  a  corporation  to  enforoc 
the  contract  of  subscription  or  other  obligations  of  a 
stockholder,  very  analogous  to  those  here  presented,  ez> 
oept  that  they  regard  the  obligation  as  a  whole,  and  do 
not  oontempLite  dividing  it  into  instalments,  are  under 
Stock  and  SuBSCupnoH. 

Other  species  of  assessment  are  nnder  other  titles. 
Thus  the  power  of  mutual  Insurance  companies  to  make 
assessments  on  premium  notes.  Is  nnder  Issuramcv  Oom- 
PAKOS;  the  power  of  a  munldpal  corporation  to  assess 
lands  within  Its  Jurisdiction  for  the  expenses  of  local  im- 
provements, is  under  Muxioifal  Oobpokatiois;  the  m- 
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»nt  of  dunages  for  taking  prlTste  property  for  oor- 
pofite  QiM,  Is  under  Oompbisatioi.] 


L  The  foweb  to  assbss. 

n.  Who  IB  LIABLE  FOB   ABBBSBMESTti, 
in.  How  AfiSB.-'SHENTB  BHOULD  BE  LAID. 

lY.  Enfobcino  payment. 

1.  By  earporcUe  aet» 

2.  By  legal  proceedings, 

L  The  Power  to  Assess* 

1«  Vatnre  and  origin  of  the  power  to  as- 

That  the  debt  created  by  a  subscrip- 
tion IB  entire ;  the  calls  made  by  the  company 
merely  ascertaining  the  amount  and  the  times 
when  the  instalments  of  that  debt  should  be 
paid,— see  Small  v.  Herkimer  Manufacturing 
Co.  2  y.  r.  (2  Comst)  330. 

2.  A  corporation  has  not  power  at  com- 
mon law,  as  an  incident  to  corporate  exist- 
ence, to  assess,  for  its  own  use,  a  sum  of  money 
npon  the  corporators  and  compel  them  by 
action  at  law  to  pay  it  The  power  to  main- 
tain an  action  to  recover  an  assessment  levied 
upon  the  members  by  the  corporation,  must 
be  deduced  from  the  act  by  which  they  are 
incorporated.  iV.  Hi  Superior  Ct,  1821,  Frank- 
lin Qlaas  Co. «.  Alexander,  2  K  H.  380 ;  M(m. 
Suprems  Ot,  1809,  Andover  &  Medford  Turn- 
pike Corporation  v.  Gk>uld,  6  Mass.  40 ;  1810, 
Andover  &  Medford  Turnpike  Corporation  v. 
Hay,  7  Mass^  102 ;  1811,  New  Bedford  & 
Bridgewater  Turnpike  Corporation  v,  Adams, 
8  Mass,  138;  1817,  Franklin  Glass  Co.  v. 
White,  14  Mass.  286;  Me.  Supreme  Ct.  1836, 
Bangor  House  Proprietary  «.  Hinckley,  3 
FaUf.  885.* 

8,  Paid  corporate  stock  cannot  be  assessed, 
without  special  authority  derived  from  the 
charter  or  statute.  R.  L  Supreme  Ot.  1858, 
Atlantic  I)e  Laine  Co.  v.  Mason,  5  B.  L  463. 

4«  An  illegal  assessment  upon  corporate 
stock  cannot  be  made  upon  the  ground  of  a 
presumption  of  assent,  drawn  from  assent  to 
former  illegal  assessments  of  lesser  amount : 
nor  can  such  assent  be  given  by  an  assignor  of 
stock  after  an  assignment  of  the  stock  and  no- 
tice of  the  assignment  to  the  corporation.  Tb. 


*The  SQbseripttoiM  toed  upon  in  these  oases  appear  not  to 
hava  contained  any  deftnlte  engagements  tb  pay  spedflo 
svas,  bat  to  hare  been  only  designed  to  constitute  the  snb- 
sarlbers  a  body  corporate,  learing  the  mode  of  raising  their 
e^lltal  to  be  subsejoently  provided. 

Vcr  eases  on  tbe  right  to  maintain  aq  action  for  calls,  see 
■obdiridon  IV,  S,  of  theabore  chapter;  also,  SuBBOBimoir. 


5.  Assent  of  individual  stockholder  to 
assessment,  not  necessary  to  charge  him.  See 
Smith  «.  Natchez  Steamboat  Co.   1  Baw, 

(Miss.)  479. 

6.  Snooesslon.     Whether   a  corporation 

formed  pursuant  to  articles  of  association  of 
an  unincorporated  company,  can  exercise  a 
power  of  assessment  conferred  by  those  arti- 
cles upon  the  unincorporated  body  to  whose 
property  and  franchises  it  succeeds, — see 
Hull  V.  Wellesley,  6  Burlst.  <6  if.  38 ;  Walling- 
ford  Manuf.  Co.  v.  Fox,  12  VL  304 ;  Ooddard 
V,  Pratt,  16  Pick.  412. 

7.  In  whom  the  power  is  vested.  A 
provision  in  a  statute  or  charter,  authorizing 
the  corporation,  at  a  legal  meeting,  called  for 
the  purpose,  to  make  assessments  upon  shares, 
vests  the  power  in  the  corporation,  as  distin?- 
guished  from  the  board  of  directors,  and  the 
corporation  cannot  delegate  such  power  to 
the  directors,  in  the  absence  of  any  special 
authority  to  do  so.  U.  S.  Oire,  Ct,  {Mass,) 
1844,  Mtp.  Winsor,  3  SUny  G.  Ct,  411. 

8.  A  by-law  authorizing  the  directors  to 
take  care  of  the  interests,  and  manage  the 
concerns,  of  the  corporation,  must,  upon  the 
principles  of  fair  reasoning,  be  Umited  to  the 
ordinary  interests,  and  ordinary  concerns, 
of  the  corporation,  as  general  agents  of  the 
corporation  i  and  not  extend  to  the  extraor- 
dinary interests,  or  extraordinary  ooncemsi 
exprrasly  confided  to  the  discretion  of  the 
corporation  itself,  by  the  very  terms  of  the 
charter, — e.  g.  the  power  to  lay  assessments 
on  shareholders.    lb, 

9.  Power  of  trustees  of  a  mining  couli 
pany  to  levy  assessments  to  defray  its  proper 
and  leg^  expenses.  Sullivan  v.  TViunfo  Qold 
&  Silver  Muung  Co.  29  Col.  585. 

10.  That,  under  the  English  statutes  rela- 
tive to  public  companies,  the  power  to  make 
calls  is  regarded  as  lodged  with  the  directors, 
being  deemed  included  in  their  general  au- 
thority to  manage  the  concerns  of  the  com- 
pany,— see  Ambergate  &c.  Railway  Co.  v, 
MitcheU,  4  Bxeh.  540 ;  19  Law.  J.  JSxeh.  89. 

11.  And  it  was  held  no  sufficient  ground 
of  enjoining  the  directors  from  making  calls, 
that  the  proceedings  of  the  directors  had 
been  improper,  and  such  as  to  amount  to  an 
abandonment  of  the  enterprise;  as  it  was 
possible  that  there  were  still  legal  obligations 
to  answer.  Ohane.  1851,  Logan  v.  Courtown, 
5  Eng.L.diEq.  171. 

12.  Limits  of  the  powen  A  corporation, 
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authorized  to  hold  real  and  personal  estate, 
each  to  a  limited  amount,  may  lawfully  make 
assessments  on  its  members  to  an  amount  ex- 
ceeding the  personal  estate  it  was  authorized 
to  hold.  Ms.  Supreme  Ct.  1849,  South  Bay 
Meadow  Dam  Co.  -».  Gray,  80  Ife.  647. 

18.  If  the  charter  provides  that  no  assess- 
ment beyond  $1 00  per  share  shall  be  laid,  any 
further  assessment  is  void.  Ife.  Supreme  Ct. 
1860,  Lewey^s  Island  Railroad  Ck).  v,  Bolton, 
48  Me.  451. 

14.  That  when  the  sum  designated  in  a 
charter,  to  be  raised  by  assessment,  has  been 
raised,  the  power  to  assess  is  exhausted, — see 
State  0.  Morristown  Fire  Association,  8  Zabr, 
195. 

15.  Constrnctioii  of  statutory  power  of  a 
corporation  to  levy  a  special  tax.  Lott  v. 
Boss  &  Co.  88  Ala.  N.  S.  156. 

16.  A  statute  authority  "  to  make  and  col- 
lect such  assessments  on  the  shares"  as  may 
be  deemed  expedient,  in  such  manner  as 
should  be  prescribed  in  their  by-laws,"  does 
not  confer  (nor  does  any  statute  of  the  state 
confer)  on  the  corporation  the  power  to  create 
a  personal  liability  on  the  stockholder  to  pay 
for  his  shares.  Me.  Supreme  Ct.  1860,  Ken- 
nebec &  Portland  R.  R  Co. «.  Kendall,  31  Me. 
470. 

17.  A  by-law,  made  under  such  authority, 
and  providing  that  "  if  the  shares  of  any  de- 
linquent stockholder  shall  not  sell  for  a  sum 
sufficient  to  pay  his  assessments,  with  interest 
and  charges  of  sale,  he  shall  be  held  liable  for 
any  such  deficiency,"  will  not  sustain  an  ac- 
tion at  law  for  the  deficiency.    Ih. 

18.  The  Bank  of  Darien  was  incorporated 
with  a  capital  stock  of  $1,000,000,  divided 
into  10,000  shares  of  $100  each,  5,000  of 
which  were  subscribed  for  by  the  State ;  upon 
these  65  per  cent,  or  $325,000,  was  paid  in 
prior  to  1834.  In  that  year,  upon  petition 
of  the  president  and  directors  of  the  bank,  an 
act  was  passed,  extending  its  charter,  with 
this  proviso :  **  Nor  shall  aujrthing  be  so  con- 
strued as  to  authorize  the  president  and  di- 
rectors to  call  in  an  additional  instalment 
upon  the  stock  owned  by  the  State."  Credit- 
ors, subsequent  to  1834,  claimed  that  the  un- 
paid $175,000  was  a  trust  fhnd,  out  of  which 
they  were  entitled  to  be  paid.  Meldy  that 
notwithstanding  the  unpaid  capital  stock  of 
incorporated  companies  is  deemed  a  trust 
fdnd  for  the  payment  of  corporation  debts, 
yet  the  right  to  call  in  the  unpaid  instalments 


upon  the  State  stock  was  taken  away  by  the 
act  of  1834.  Ga.  Supreme  Ct.  1865,  Robin- 
son  V.  Bank  of  Darien,  18  Ga.  65. 

19.  A  charter  of  a  railroad  corpoiation 
authorized  the  directors  to  make  such  equal 
assessments  from  time  to  time  on  all  the  diares 
in  the  corporation  as  they  might  deem  expe- 
dient and  necessary  in  the  execution  and  pro- 
gress of  the  work ;  provided  ^^  that  no  assess- 
ments shall  be  laid  upon  any  share  in  said 
corporation  of  a  greater  amount  than  $100  in 
the  whole  on  such  share;  and  if  a  greater 
amount  of  money  shall  be  necessary  to  com- 
plete said  road,  it  shall  be  raised  by  creating 
new  shares."  Heldy  that  the  charter  limited 
the  amount  of  all  Hie  assessments  to  $100  on 
a  share,  and  that  assessments  beyond  that 
sum,  made  by  the  directors  for  the  payment 
of  the  debts  of  the  corporation,  were  illegal. 
K  H.  Supreme  Ct  1859,  Great  Falls  &c.  Rail- 
road V.  Copp,  38  N.  K  124. 

20*  A  clause  in  the  charter  of  a  manufac- 
turing corporation,  '*  that  the  shares  in  said 
capital  stock  shall  not  be  liable  to  assessment 
after  the  capital  stock  so  fixed  in  amount  has 
been  paid  in,  except  in  equal  proportions,  and 
by  the  consent  of  the  stockholde];^  owning  at 
least  three-fourths  of  the  shares  of  the  capital 
stock  of  the  corporation,"  authorizes  a  further 
assessment  of  paid  stock,  only  upon  the  basis, 
that  the  capital  stock,  fixed  in  amount  by  the 
charter,  has  been  subscribed  for  and  actually 
paid  in.  B.  I.  Supreme  Ct.  1858,  Atlantic 
De  Laine  Co.  v.  Mason,  6  H.  I.  463. 

21.  Effect  of  oonditions  precedent,  in 
charter.  Where  the  act  of  incorporation  con- 
templates some  act  to  be  done, — e.  g.  oi^ani- 
zation, — ^before  instalments  of  stock  can  be 
required  to  be  paid,  such  act  must  be  done 
before  the  corporation  can  maintain  an  action 
for  the  instalments,  the  subscription  being 
made  prior  to  the  time  of  organization.  Ala, 
Supreme  Ct.  1842,  Carlisle  v.  Cahawba  and 
Marion  R.  R.  Co.  4  Ala.  IT.  S.  70. 

22.  Corporators  cannot,  by  their  acta,  votes, 
or  declarations,  relieve  the  corporation  from 
its  obligation  to  have  the  capital  required  by 
its  charter.  Should  they  vote  to  waive  all 
objections  to  the  deficiency  and  proceed  to 
make  assessments,  it  would  be  illegal  and 
void ;  and  assessments  made  before  the  neces- 
sary amount  is  subscribed  are  not  binding, 
and  are  not  made  so  by  waiver  or  estoppel. 
In  case  after  the  subscription,  but  before 
the  number  of  shares  subscribed  equals  that 
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jcqnizcd,  an  amendment  to  their  charter  is 
procured,  by  which  the  required  number  of 
(Shares  is  reduced,  a  preyious  subscriber  is  not 
liable  to  pay  an  assessment  on  his  shares,  at 
least  until  the  sum  originally  fixed  is  sub- 
scribed. Me.  Supreme  Gt,  1855,  Oldtown  &c. 
R.  R  Co.  «.  Veazie,  89  Me.  (4  Heath), 
571. 

2S.  The  charter  of  a  railroad  corporation 
contained  a  provision  that  the  capital  stock 
should  consist  of  not  less  than  a  certain  num- 
ber of  shares.  Held,  that  all  assessments,  laid 
by  the  company  before  the  required  number 
of  shares  had  been  subscribed,  were  invalid, 
and  an  action  for  the  amount  of  such  assess- 
ments could  not  be  mamtained.    Ih. 

24.  —  in  snbseription  paper.  A  subscrip- 
tion paper  for  shares  in  a  railroad  corporation, 
which  provides  that  assessments  may  be  laid 
"  when  three  thousand  shares  shall  have  been 
eubacribed,"  does  not  authorize  the  laying  of 
an  assessment  until  the  stipulated  amount  has 
been  unconditionally  subscribed,  payable  in 
cash.  Thus  this  provision  does  not  include  a 
subecriplion,  by  a  contractor  for  building 
a  railroad,  of  a  certain  number  of  shares, 
'^  being  a  portion  of '^  a  sum  which,  by  his  con- 
tract, was  to  be  paid  to  him  in  stock  at  par, 
or,  in  case  of  any  stock  being  issued  by  the 
corporation  below  par,  then  at  the  rate  of  the 
lowest  issue.    Ih. 

25.  The  same  principle  applies  to  a  sub- 
scription to  the  stock  of  a  railroad  company 
(authorized  by  the  charter  to  connect  at  the 
State  line  wiUi  any  railroad  that  may  be  con- 
structed from  a  place  in  another  State,  or  to 
take  a  lease  of  any  such  contiguous  railroad), 
made  upon  condition  that  no  assessment  shall 
be  made  until  that  part  of  the  railroad  be- 
tween the  end  of  the  line  in  another  State  and 
a  certain  place  in  this  commonwealth  shall  be 
pat  under  contract  Mom.  Supreme  Ct.  1857, 
Troy  Ac.  B.  R.  Co.  «.  Newton,  8  Gfray,  696. 

2<^  By  a  contract  of  subscription  for  stock 
ID  a  railroad  company,  it  was  stipulated  that 
two  per  cent,  should  be  paid  at  the  time  of 
subscription,  and  three  per  cent,  in  three 
months  from  that  date,  and  the  remainder 
when  called  for  and  required  by  the  president 
and  directors ;  and  the  first  two  instalments 
were  not  to  be  called  for  until  March  1, 1853. 
Mdd,  &at  the  first  two  instalments  were  pay- 
^e  on  March  1,  1858,  and  the  latter  was 
payable  thereafter,  at  the  discretion  of  the 
company,  according  to  the  terms  of  the  con- 


tract.   Miti.  Ct.  of  Errors,  1856,  Roberts  «. 
Mobile  &  Ohio  R  R  Co.  82  Mies.  378. 

27.  Where  the  defendant  subscribed  for 
shares  in  the  Mobile  and  Ohio  Railroad  Co. 
payable,  "when  needed  for  the  payment  of 
the  contractors  for  the  construction  of  the 
road,  in  such  instalments  as  shall  be  called 
and  required  by  the  president  and  directors 
of  the  company,  from  time  to  time,  the 
amount  to  be  expended  upon  the  road  in  Ita- 
wamba county.^^  Held,  that  the  president 
and  directors  had  no  right  to  call  for  the  pay- 
ment of  such  instalments,  imtll  it  became  re- 
quisite to  pay  contractors  for  the  construction 
of  the  road  at  the  point  stated.    Ih. 

28.  Defendant  agreed,  by  his  subscrip- 
tion, to  pay  $100  on  a  share  at  such  times  as 
should  be  determined  on  by  the  directors,  not 
exceeding  $25  at  any  one  time.  The  direct- 
ors made  a  call  for  $42  at  a  particular  time. 
Held,  that  the  defendant  was  not  bound  to 
pay  it  on  such  caU,  but  not  having  taken  ad- 
vantage of  the  irregularity  in  the  answer  or 
trial,  he  could  not  avail  himself  of  it  on 
appeal.  N.  T.  Ct.  of  Appeals,  1856,  Eastern 
Plank  Road  Co.  v.  Yaughan,  14  K  T.  (4 
Kem.)  546. 

29.  Necessity  of  completing  the  subscrip- 
tion. In  a  suit  to  recover  an  assessment  laid 
for  the  general  objects  of  a  corporation  whose 
charter  requires  that  the  stock  be  divided 
into  a  certain  number  of  shares,  the  corpora- 
tion must  show  that  all  the  shares  were  taken 
up  before  the  assessment  was  laid ;  and  if  any 
subscriptions  were  conditional,  it  must  be 
shown  that  the  condition  was  fulfilled  or 
waived.  Mom.  Supreme  Ct,  1830,  Central 
Turnpike  Corporation  t>.  Valentine,  10  Pick. 
142. 

80,  The  subscription  paper  signed  by  the 
defendant  stipulated  that  the  capital  should 
be  $1,500,000.  In  an  action  for  an  assess- 
ment,— Held,  1.  That  a  subscription  for  the 
entire  sum  was  a  condition  precedent  to  mak- 
ing any  call& 

2.  That  it  was  not  waived  by  the  defend- 
ant's having  received  his  shares  and  paid  one 
assessment  upon  them,  though  after  knowl- 
edge of  a  vote  to  reduce  the  amount  to 
$1,350,000.  Mass.  Supreme  Ct.  1852,  Atlan- 
tic Cotton  Mills  V.  Abbott,  0  Cush.  423. 

81.  Where  the  charter  provided  that  the 
members  might  divide  the  capital  stock  into 
as  many  shares  as  they  might  think  proper; 
and  by  a  written  s^reement  the  subscribers 
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fixed  the  capital  stock  at  $50,000,  divided 
into  500  shares  of  $100  each,  but  only  188 
were  subscribed.  EM,  that  no  assessment 
for  the  general  purposes  of  the  corporation 
could  be  made.  N.  K  Superior  Ct  1844, 
Littleton  Manufacturing  Co.  «.  Parker,  14  N, 
K  543;  N.  K  Supreme  Ct  1855,  Contocook 
Valley  R  R  Co.  «.  Barker,  32  N.  K  863. 

82.  Where,  on  the  organization  of  a  corpo- 
ration, the  number  of  shares  of  the  capital 
stock,  and  the  sum  to  be  paid  for  each,  are 
fixed  by  Tote,  and  inserted  in  the  agreement 
of  subscription,  the  subscribers  are  not  bound 
to  proceed,  and  may  reftise  to  pay  any  part  of 
their  subscriptions,  until  the  requisite  num- 
ber of  shares  is  subscribed  for,  at  the  rate 
fixed  by  the  rote.  And,  where  the  price  of 
shares  is  fixed,  a  subscription  conditioned  that 
the  shares  shall  be  paid  for  in  other  stock, 
share  for  share,  of  the  same  nominal  value, 
but  of  less  value  in  the  market,  is  not  a  com- 
pliance with  the  agreement  Mass,  Supreme 
Ct  1850,  Cabot  &  West  Springfield  Bridge  v, 
Chapin,  6  Cusk.  50. 

88.  —  where  the  number  of  shares  is 
prescribed  by  charter.  Where  the  number 
of  shares  into  which  the  capital  stock  of  a 
corporation  is  divided  is  fixed  by  the  charter, 
and  that  provides  that  the  directors  may  make 
equal  assessments  upon  aU  the  shares,  no  valid 
assessment  can  be  made  against  a  subscriber 
for  shares,  until  all  the  shares  are  taken,  un- 
less he  in  some  way  waives  the  provisions  of 
the  charter.  N,  H.  Superior  Ct,  1855,  N.  H. 
Central  Railroad  v.  Johnson,  10  Fast,  890. 

84.  Where  the  cliarter  of  a  railway  com- 
pany provided  that  the  whole  capital  stock 
should  be  subscribed,  before  any  of  the  pow- 
ers and  provisions  of  the  charter  should  be 
put  in  force,  and  the  company  made  a  call 
upon  the  shares  before  the  subscriptions  were 
completed,  and  commenced  an  action  after 
they  were  so,  Hdd,  the  action  could  not  be  main- 
tained; the  completion  of  the  subscription 
being  necessary  to  enable  the  company  to 
make  the  calL*    K,  B.  1828,  Norwich  & 


*  In  a  later  case  it  bai  been  held  that  a  proTldon  In  the 
charter  of  a  raDway  act,  that  so  «oon  as  1,000,00(WL  shaU 
bare  been  snbecrlbed.  It  Bhall  be  lawful  for  the  oompany  to 
pat  in  foroe  all  the  powers  of  the  act,  authorising  the  con- 
struction of  the  railway,  and  of  the  acts  therdn  recited 
(the  genenl  railway  acts),  does  not  require  snch  subscription 
to  be  made  before  making  calls,  bat  only  before  exerdslng 
compulsory  powers  of  taking  land.  JCmA.  1851 ,  Waterford, 
Wexford,  k  W.  Railway  Co.  «.  Dalblac,  6  Eng.  Railw,  C. 
nJS»\4tJBng,L,4bEq,It.4XA\  fO  Law  J.  JBseh,  Wt, 


Lowestoft  Navigation  Co.   m   Theobald,  1 
Moody  S  M.  151. 

85.  I£^  by  the  charter,  the  stock  of  the 
company  is  divided  into  a  certain  number 
of  shares,  that  number  cannot  be  changed 
by  act  of  the  company.  And  if  the  charter 
either  expressly  or  by  implication  requires 
that  a  certain  number  of  shares  be  subscribed 
before  any  assessment  is  laid,  no  valid  assess- 
ment can  be  laid  until  that  number  be  bonA 
.;£e20 subscribed.  Mass, Supreme  Ct.lS27yQtlem. 
Mill  Dam  Corporation  r.  Ropes,  6  Pick.  28. 

86.  But  subscribers  for  stock,  who  after 
the  passing  of  an  act  of  incorporation,  sign 
an  agreement  to  pay  all  legal  assessments  that 
may  be  made  after  the  corporation  shall  be 
organized,  are  personally  liable  for  an  assess- 
ment laid  to  defray  preliminary  expenses 
incurred  in  obtaining  such  act,  although 
the  corporation  was  not  authorized,  at  the 
time  of  laying  such  assessment,  to  lay  assess- 
ments for  the  general  objects  of  the  act 
Mass,  Supreme  Ct,  1827,  Salem  Mill  Dam 
Corporation  «.  Ropes,  6  Pick,  28 ;  1830,  Cen- 
tral Turnpike  Corporation  v,  Valentine,  10 
Pick,  142. 

87.  When  the  number  of  shares  in  the 
stock  of  a  corporation  is  fixed  by  its  charter, 
an  assessment,  made  before  the  whole  num- 
ber of  shares  is  subscribed  for,  is  invalid, 
although  the  remainder  of  the  shares  be  sub- 
scribed for  on  the  same  day,  after  the  disso- 
lution of  the  meeting  of  directors  at  which  the 
assessment  was  made.  Mass.  Supreme  Ct,  1854, 
Stoneham  Branch  Railroad  v.  Gould,  2  Oray^ 
277. 

88.  —where  it  is  left  to  be  fixed  by  direc- 
tors. If  the  charter  of  a  railroad  company 
does  not  fix  the  number  of  shares  of  the 
capital  stock,  it  is  to  be  presumed  that  the 
legislature  intended  that  the  stockholders  or 
the  directors  should  fix  the  number.  And  it 
is  indispensable  that  the  number  be  so  de- 
termined before  any  assessment  can  be  made 
thereon.  Me,  Supreme  Ct,  1858,  Somerset  &c 
R  R  Co.  V.  Cashing,  45  Me,,  524. 

89.  In  a  case  where  the  number  of  shares 
is  not  fixed  by  charter,  if  the  number  of 
shares  fixed  by  the  directors  exceeds  the 
number  actually  subscribed  for  and  taken, 
the  stockholders  or  directors  may  change 
the  number ;  but  the  assessment  must  be  upon 
the  whole  number.  If  the  shares  are  not  all 
taken,  an  assessment  upon  the  number  that 
have  been  taken  is  void.    Lb. 
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40«  Where  the  charter  of  a  raflroad  corpo- 
ntion  provides  that  the  capital  stock  shall 
consist  of  not  more  than  a  certain  number  of 
shares,  "  the  number  of  which  shall  be  deter- 
mined from  time  to  time  by  the  directors 
thereof,"  the  directors  have  no  power  to  levy 
aasessmeQts  upon  subscribers  for  stock,  before 
determining  the  whole  number  of  shares. 
Mom,  Supreme  Cft,  1851,  Worcester  &  Nashua 
Bailioad  t.  Hinds,  8  Cu$h,  110;  1857,  Troy 
d^  R  R  Co.  V.  Newton,  8  Gray,  596. 

41*  Where  the  charter  of  the  company  re- 
quires that  the  capital  stock  be  not  lees  than 
500  nor  more  than  10,000  shares,  of  $100 
each,  and  authorizes  the  directors  to  assess 
upon  500  shares,  as  soon  as  subscribed,  and 
from  time  to  time  to  enlarge  the  capital  to  the 
maTimnm  amount  named  in  the  charter,  all 
Uie  shares  to  be  equally  assessed,  it  is  not 
necessary  for  the  company  to  define  their  cap- 
ital, within  the  prescribed  limits,  before  mak- 
ing calls,  if.  K  Supreme  Ct.  1856,  White 
Mountains  R  R  Co.  v.  Eastman,  Zi  K  K 
124. 

42,  Nor  is  it  necessary,  in  order  to  entitle 
&e  corporation  to  recover  the  assessments  so 
made,  that  notice  should  have  been  given  to 
the  governor,  of  the  assessments,  according  to 
&e  provisions  of  the  third  clause  of  section 
2  of  the  N.  H.  act  of  18^6,  relating  to  corpo- 
rations,   lb. 

4S.  Tht  charter  of  a  railroad  corporation 
provided  that  the  capital  stock  should  be  not 
less  than  4,000  riiares,  but  the  precise  number 
iras  not  fixed  in  any  mode  by  the  company. 
By  a  contract  of  subscription  a  party  agreed 
to  take  and  pay  the  assessments  on  certain 
shares  upon  certain  conditions,  none  of  which 
leqnired  the '  least  number  of  shares  made 
necessary  by  the  charter,  to  be  taken.  And 
one  condition  was  that  no  share  should  be 
aasessed  more  than  a  certain  amount.  Hdd^ 
that  mt^  subscriber  was  liable  under  a  pro- 
visdon  in  the  charter,  if  his  shares  sold  for  less 
than  the  impaid  assessment  thereon,  although 
the  minimuTn  number  of  shares  fixed  by  the 
diarter  had  not  been  subscribed  for.  2£e,  8^ 
prmne  Ct  1855,  York  &  Cumberland  Railroad 
Co.  9.  Pratt,  40  Me.  447. 

44*  Where  the  directors  were  authorized  to 
limit  the  number  of  shares,'  but  could  not 
proceed  with  the  road  until  250  shares  were 
snbscnbed,  and  after  that  number  were  taken, 
they  resolved  to  close  the  books, — BiBld,  that 
this  vote  was  equivalent  to  a  vote  fixing  the 


number  of  shares,  and  that  the  company  might 
therefore  proceed  to  make  and  enforce  calls, 
under  the  statute,  and  to  collect  the  deficiency 
remaining,  after  the  sale  of  forfeited  stock. 
Mass,  Supreme  Ct.  1847,  Lexington  &  West 
Cambridge  R  R  Co.  f>.  Chandler,  18  Mete,  811. 

45.  —  how  proved*  The  records  of  a  cor- 
poration ore  competent  and  sufficient  evidence 
to  show  who  were  the  corporators  and  the 
number  of  shares  that  had  been  taken  at  the 
time  of  an  assessment,  unless  some  proof  be 
introduced  to  destroy  their  effect.  Me.  Sur 
preme  Ct.  1855,  Penobscot  Railroad  Co.  v. 
Dummer,  40  Me.  173;  1856,  Penobscot  R  R 
Co.  r.  White,  41  Me.  513. 

46.  The  books  of  the  corporation  are  the 
usual  and  proper  evidence  of  its  dealings;— 
e.  g.  of  the  number  of  its  shares  that  have 
been  subscribed  for; — but  are  not  indispensa- 
bly necessary,  for  if  they  cannot  be  referred 
to,  other  evidence  may  be  adduced.  Mass. 
Supreme  Ct.  1830,  Central  Turnpike  Corpo- 
ration V.  Valentine,  10  Pick.  143. 

See  Records. 

47.  Snbseqaent  completion  not  enoagh. 
That,  if  calls  are  made  before  the  requisite 
stock  is  subscribed,  no  recovery  can  be  had, 
although  the  subscription  is  completed  before 
action  brought — see  Norwich  &  Lowestoffe 
Navigation  Co.  9.  Theobold,  1  Moody  db  M, 
151 ;  Stratford  &  M.  Railway  Co.  v.  Stratton, 
3  Bam.  d>  Ad.  518. 

48.  Beeelvers.  Receivers  appointed  for 
an  insolvent  corporation,  under  an  order  of  a 
court  of  chancery,  with  authority  to  collect 
unpaid  instalments  from  stockholders,  possess 
the  powers  which  are  given  by  the  charter  of 
the  corporation  to  the  directors  in  such  cases, 
both  as  to  the  time  of  payment  and  the 
amounts  to  be  called  in.  Md.  Ct.  of  Appeals, 
1847,  Hall  «.  United  States  Ins.  Co.  5  GHUy 
484. 

As  to  the  powers  and  duties  of  Receivers 
of  insolvent  eompanies,  in  respect  to  making 
calls  upon  stock,  see  Recbi vxr  ;  also  the  titles 
of  tiie  various  kinds  of  corporations 

49.  Assignees.  An  assignee  of  the  com- 
pany, for  the  benefit  of  their  creditors,  has  no 
power  to  nuike  assessments.  JSf.  T.  Supreme 
Ct.  1855,  Hurlbut  «.  Carter,  31  Barb.  331.  To 
the  same  effect,  1855,  Hurlbut  v.  Root,  13 
Eaw.  jPr.  511 ;  to  the  contraiy,  1853,  Hill  v. 
Reed,  16  Barb.  380.  Compare  N.  7.  Laws  of* 
1854,  503,  ch.  334. 

As  to  the  power  and  the  proper  way  to 
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make  Assessments  upon  intsminm  notes  given 
to  mntoal  insurance  companies,  see  Inbub- 

JOSfCB  CoifPANXES;  RECSIV1BB& 

n.   Who  IB  Liable  fob  A^ebsments. 

5O4   Linbilitj  of  an  orl|[rinal  sabscriber. 

As  to  what  constitntes  a  person  a  shareholder 
in  an  English  railway  company  so  as  to  ren- 
der him  liable  for  caUs, — see  Wolverhampton 
^,  Co.  V.  Hawkeeford,  6  Com,  B,  Nl  8.  886. 

51.  That  a  shareholder  in  an  English  pub- 
lic company,  who  has  signed  the  deed  which 
is  registered  to  procure  incorporation,  cannot 
avail  himself,  as  a  defence  to  an  action  for 
calls,  of  any  omission  firom  the  deed,  of  certain 
provisions  required,  by  the  general  statute 
authorizing  incorporation,  to  be  inserted 
therein, — see  Banwen  Iron  Co.  «.  Bamett,  14 
Jur.  112;  19  L.  J,  N,  8.  0.  P.  17. 

52*  But  one  who  had  taken  shares  in  a 
projected  railway  company,  but  without  exe- 
cuting the  deed  of  settlement,  or  any  deed 
referring  to  it,  was  held  not  liable'  to  con- 
tribute to  the  expense  incurred,  in  attempting 
to  put  the  company  in  operation;  especially 
as  his  acceptance  of  the  shares  was  con- 
ditioned u{)on  the  ftill  amount  of  the  capital 
of  the  company  being  subscribed,  which  was 
never  done.  Eaxh,  185d,  Galvanized  Iron  Co. 
e.  Westoby,  14  Eng.  JL  dh  Eq.  880 ;  21  Law 
J.  iV.  8.  802 ;  16  Jur.  892;  8  Bach.  17. 

58«  Erasure  of  name  of  a  prior  subscriber 
from  the  subscription,  not  enough  to  dis- 
charge a  subsequent  subscriber.  See  Agri- 
culturist Cattle  Ins.  Co.  v.  Fitzgerald,  15 
Jur.  489;  20  Law  J.  HT,  5.  Q.  B,  244. 

54*  It  is  not  a  sufficient  reason  for  refusing 
to  pay  an  assessment,  that  the  corporation 
was  not  organized  until  after  the  defendant 
had  subscribed  for  his  shares.  Conn»  Su- 
preme Ct  1853,  Danbury  &  Korwalk  R.  R. 
Co. «.  Wilson,  22  Coim.  485. 

65.  If  all  the  shares  are  taken  up  by  solvent 
sabscribers  in  good  fidth,  although  some  of 
them,  whether  before  or  after  the  corporate 
powers  are  exercised,  become  unexpectedly 
insolvent,  the  corporation  may  nevertheless 
lay  assessments,  and  the  subscribers  may  be 
compelled  to  pay  them.  JTom.  Supreme  Ct, 
1829,  Salem  Mill-Dam  Corporation  «.  Ropes, 
9  Pidk  187. 

•  56.  <^  Register  of  shareholders"  of  Eng^ 
lish  railway  companies, — HM  admissible  to 
charge  persons  named  therein  for  calls,  not- 


withstan<Ung  defects  in  the  way  it  was  kept 
See  Baiu  v.  Whitehaven  &c.  Junction  Rail- 
way Co.  8  Ho,  of  L,  Cos,  1 ;  London  &c. 
Railway  Co.  r.  McMichael,  5  Exck,  855 ;  Lon- 
don Grand  Junction  Railway  Co.  «.  Graham, 
2  Brtg.  Baiko,  Gas.  870.  But  compare  Bir- 
kenhead &c.  Railway  Co. «.  Browniigg,  6  i^. 
BaUw.  Cos.  47;  4  JBxeh.  426;  19  Law  J.  If.  8. 
Eaxh.  27. 

57.  Register  book  of  subscriptions  may  be 
evidence  to  charge  a  subscriber  in  an  action 
fbr  calls,  notwithstanding  it  does  not  state 
the  amounts  of  subscriptions  paid  on  the 
respective  shares.  See  Birmingham  Ac.  Rail- 
way Co.  V.  Locke,  1  Ad,  A  E.  N,  8.  256 ;  2 
Efig,  Bailw.  Cm.  867 ;  1  Q.  B.  256. 

58.  Effeets  of  steps  to  forfeit  sto^  as  b 
discharge.  One  who  had  subscribed  for  stock 
held  liable  in  an  action  for  calls,  notwith- 
sttoding  initiatory  steps  had  been  taken,  to 
forfeit  his  stock  for  the  de&ult,  and  his  vote, 
offered  at  a  corporate  meeting  had  been 
refected  because  his  calls  were  unpaid.  See 
Birmingham  &e.  Railway  Co.  «.  Locke,  1 
Ad.  d^E.N:8.25Q;  2  Eriff.  Bailw.  Com.  867; 
1  Q.  B.  256 ;  Aylesbury  Railway  Co.  t.  Mount, 
5  Se&tt  N.  B.  147  n;  12  Law  J.  If.  8.  Enh. 
474 

59.  Where  shares  are  allotted  to  one  upon 
the  express  oondition»that  they  shall  be  for- 
feited, if  a  certain  deposit  is  not  paid  in  a 
certain  time,  and  nothing  more  is  done  by 
the  allottee,  he  is  not  liable  for  calls,  although 
the  company  have  entered  his  name  upon  the 
register  of  shares,  as  a  shareholder.  Esteh, 
1852,  Waterford  Ac.  R  R  «.  Piddock,  18 
Enff  L.  A  Eq.  517. 

66.  That,  in  a  suit  by  a  corporation  against 
one  of  its  members  to  recover  instalments  due 
on  stock,  the  defendant  cannot  plead  that, 
by  reason  of  his  de&ult  respecting  another 
instalment,  he  had  forfeited  to  the  corpora- 
tion all  the  shares  subscribed  by  him,  and 
that  the  amount  thus  forfeited  was  equal  to 
the  amount  claimed  in  this  suit, — see  Herki- 
mer &c.  Co.  V.  Small,  2  mUy  127. 

61*  Effect  of  transfer  of  shares,  as  a  dis- 
charge. Thtkt  when  the  charter  authorizes 
the  subscribers  to  assign  their  shares,  an  ori- 
ginal subscriber  is  not  liable  for  any  call  made 
after  assigning  his  share, — see  Huddersfleld 
Canal  Co.  «.  Buckley,  7  Dumf.  A  E.  86.  And 
see  Wilson  e.  Birkenhead  Ac.  Railway  Co. 
20  Law  J.  Exeh.  806. 

62.  That  where  the  company  accept  a  con- 
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Tcyaoce  of  shaiw  to  themaelvos^  it  will  exon- 
erate the  owner  from  calls, — see  Plate  Glass 
Insorance  Co.  v.  Snnley,  20  Law  TimeSy  277. 

M.  The  charter  of  a  company  proTided 
that  the  stock  might  be  "  transferred  on  the 
books  of  the  company,**  and  the  company 
were  authorized  "  to  regulate  the  transfer  of 
stock/*  by  by-law&  And  a  proyirion  in  the 
charter  authorized  the  company,  in  certain 
oases,  to  make  assessments  of  itoekkoldert 
beyond  their  shares  of  stock. 

Eddy  1,  that  no  such  assesBment  could  be 
made  on  a  party,  after  he  had  ceased  to  be  a 
member,  by  a  transfer  of  his  stock. 

2.  The  power  *'  to  regulate  the  transfer  ** 
did  not  include  the  power  te  restrain  trans- 
fers, or  to  prescribe  to  whom  they  might  be 
made,  but  merely  to  prescribe  the  formalities 
to  be  observed  in  making  them;  and  that 
the  company  could  not  prevent  a  party  from 
selling  his  stock,  even  to  an  insolvent  person 

8.  That  an  assignment  *'  upon  the  books 
of  the  conapany "  was  sufficient  to  effect  a 
change  of  ownership,  without  taking  out  a 
new  certificate  in  the  name  of  the  assignee ; 
and  that  any  transfer  in  writing  was  valid 
against  the  company,  if,  being  notified,  they 
xefesed  to  allow  it  to  be  made  according  to 
their  by-laws.  Mo.  Supreme  Ct  18S5,  Chou- 
teau Spring  Co.  t.  Harris,  20  Mo.  882. 

C4.  Wliat  win  operate  as  a  transfer. 
A  plea  to  an  action  to  recover  calls  on  stock 
subscribed,  that  another  person  had  agreed  to 
take  the  stock,  and  that  the  commissionerB 
had  counted  this  stock  to  such  other  person, 
is  insufficient.  The  signature  of  the  first 
eobecriber  should  have  been  erased,  and  that 
of  the  other  substituted,  or  something  done 
to  hold  tiie  latter  liable.  A  subscriber  for 
stock  cannot  subrogate  another  penon  to  his 
obligation,  without  a  subsritution  of  his 
name  upon  the  books  of  the  company,  or 
some  other  equivalent  act  recognized  by  the 
charter  and  by-laws  of  the  company.  Ill, 
SupntM  Ct.  1851,  Byder  «.  Alton  &  Sanga- 
mon R  R  Co.  18  HL  516. 

65.  TrsMfer  on  llie  company's  hooks 
Meessary,  That  a  shareholder  is  presumed 
to  oontmne  in  that  character  tilla  transfer  of 
his  shares  is  duly  registered.  Corden  v<  Uni- 
venal  Qaa-Ught  Co.  6  Dowl  db  L.  879;  Mid- 
land Great  Western  Railway  Co.  «.  Gordon,  6 
Eng.  Bathe.  Cos.  76;  16  JfM9.  dt  W.  SU; 
Sayles  v.  Blane,  6  Bnff.  Bmko.  Ca$.  79 ;  14  Jar, 
^;19LawJ.Q.B.19. 


66»  An  action  for  a  call  upon  shares  in  an 
English  Railway  Company — Bdd  not  to  lie 
against  a  party  who  had  transferred  his  shares 
after  the  call  had  been  made,  and  before  it 
was  payable,  and  after  the  company  had  en*' 
tered  a  memorial  of  the  tnmsfer.  Aylesbury 
Railway  Co.  «.  Mount,  2  IhwL  N.  8.  148 ;  5 
Seott  If.  R  127. 

67*  An  allottee  of  scrip  in  an  VingTiah 
railway  company,  who  has  subscribed  the 
subscribers*  agreement,  and  sold  bis  scrip  in 
the  market  before  the  act  of  Parliament  is 
obtained,  although  his  name  has  been  entered 
on  the  register  of  shareholders  without  his 
consent,  continues  liable  for  calls  until  the 
name  of  the  purchaaer  is  inserted  in  the  regi»- 
ter  of  riiareholders.  Since  the  8^9  Yici  c. 
16,  the  sale  of  scrip  certificates  of  shares  in  a 
railway  company  does  not  constitute  the 
vendee  a  shareholder  in  the  company,  and 
only  conveys  an  equitable  title  to  have  the 
shares  assigned  to  him,  and  his  name  entered 
on  the  register  as  such  shareholder.  JSxeh, 
1847,  Midland  Great  Western  Railway  Co.  v. 
Gordon,  11  Jwr.  440;  16  Law  J.  Exch.  165. 

68.  Where  the  by-laws  provided  that 
transfers  of  stock  should  be  made  by  assign- 
ment in  the  treasurer's  book,  either  in  person 
or  by  attorney, — Bdd^  that  to  render  a  trana- 
fer  vaUd,  so  as  to  make  the  assignee  liable  in 
an  action  for  assessments  brought  against 
him  as  a  stockholder,  there  must  be  a  written 
assignment  on  the  book,  subscribed  by  the 
assignor  or  his  attorney.  An  entry  of  credit 
to  the  assignee,  on  the  book^  for  the  amount 
of  the  stock,  was  insufficient  Conn  Supreme 
Ct.  1818,  Marlborough  Manufacturing  Co.  «. 
Smith,  2  Conn.  579. 

69.  Liability  of  transferees.  A  stockholder 
in  a  corporation  cannot  avoid  liability  for 
assessments  made  upon  his  shares  of  stock, 
either  upon  the  ground  that  he  was  not  an 
original  subscriber,  but  is  an  owner  by  pur- 
chase, or  on  the  ground  that  he  has  made  no 
express  agreement  to  hold  himself  individ- 
ually liable.  Subscribiog  means  nothing 
more  than  becoming  a  stockholder,  and  the 
obligation  to  pay  springs  solely  from  that 
relationship.  MUh.  Supreme  Ct,  1666,  Mer- 
rimac  Mining  Co.  r.  Bagley,  14  Mich.  501. 

79.  There  is  no  principle  of  law  which 
can  establish  any  difference  among  stock- 
holders, in  the  duties  which  are  implied 
firom  that  relation.  The  very  essence  of  a 
corporation  consists  in  its  corporate  succes- 
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don,  which,  in  stock  companies,  is  kept  np 
by  the  sabstitation  of  one  owner  for  another 
in  the  proprietorship  of  sharea.  If  the  ori- 
ginal stockholders  stand  under  difEerent  rela- 
tion to  the  company  fix)m  their  assigns,  the 
corporation  itself  loses  some  of  its  attributes 
by  tiie  substitution,  or  else  becomes  introduced 
into  more  complicated  relations.  Every  lia- 
bility, therefore,  which  attaches  to  a  stock- 
holder as  such,  is  inseparable  from  the  own- 
ership of  the  stock.    lb, 

71.  Where  the  proprietor  of  shares  trans- 
ferred them  upon  the  books  of  the  company, 
after  calls  were  made,  but  before  they  fell  due, 
— Edd^  that  the  transferee  was  liable  for  such 
calls,  although  he  had  never  received  certifi- 
cates, or  given  notice  to  the  transferrer  of  the 
acceptance  of  the  transfer.  And  it  was  held 
to  make  no  difference,  that  the  transfer  was 
from  an  original  subscriber,  without  consider- 
atiop,  and  that  the  holder  is  nevertheless 
liable  for  unpaid  calls.  Pa,  Sujtrems  Ct, 
1887,  West  Philadelphia  Canal  Co.  «.  Innes, 
8  WhaH,  198;  Conn,  Supreme  Ct,  1888, 
Hartford  &  New  Haven  R  R  Co.  v.  Boor- 
man,  12  (%mn.  630;  G.  P.  1842,  Aylesbury  R 
V.  Mount  2  Ihuil  N,  8,  148;  5  ScoU  N,  R, 
127. 

72,  A  transferee  of  shares  in  the  stock  of 
an  incorporated  company,  subject  to  the  pay- 
ment of  friture  calls,  is  not  personally  liable 
for  such  unpaid  instalments,  in  the  absence  of 
any  provision  in  the  act  of  incorporation  to 
this  effect.  Pa,  Supreme  Ct,  1859,  Palmer  v. 
Bidge  Mining  Co.  84  Pa,  8t,  288. 

78.  That  one  to  whom,  or  for  whose  bene- 
fit, shares  of  stock  in  an  English  railway  com- 
pany are  made  over,  as  security,  without  their 
being  transferred  into  his  name  on  the  books 
of  the  company,  is  not  liable  to  an  action  for 
arrears  of  calls  upon  such  shares, — see  Newry 
&c.  Railway  Co.  v.  Moss,  14  Bean,  64 ;  15  Jur, 
487 ;  20  Law  J,  Ch,  638. 

74.  That  the  defendant  in  an  action  for 
calls  may,  under  a  traverse  of  his  being  a 
shareholder,  prove  that  he  was  not  such  de 
jure  as  well  as  defaetoj — see  Shropshire  Union 
Railways  &  Canal  Company  v,  Anderson,  6 
Sng,  SaUw,  Gas,  56;  6  Iknol  df  L,  482;  8 
Bixch,  401 ;  18  Jur,  175 ;  18  Lanx)  J,  282. 

As  to  how  fiir  Transferees  of  stock  suc- 
ceed to  the  engagement  of  the  original  sub- 
scriber, see  Stock. 

75.  LUbllity  of  representative  of  deceased 
shareholder.    Under  a  statute  declaring  that 


on  the  death  of  a  shareholder  his  representa- 
tive shall  not  be  entitled  to  take  profits  or  to 
vote  upon  the  shares  until  he  has  registered 
his  name  as  a  proprietor,  the  executors  of  a 
deceased  proprietor  are  liable,  as  executors, 
for  calls,  notwithstanding  they  have  not  reg- 
istered their  names.  The  representative  be- 
comes entitled  to  the  shares,  and  liable  as 
owner,  before  registry ;  but  until  registry,  he 
is  not  entitled  to  take  profits  or  to  vote. 
Chancery^  1842,  Fyler  a,  Fyler,  2  Bng,  Sailto. 
Cae.  878;  8  Beav,  550;  12  Law  J,  If,  8,  CK 
28 ;  7  Jur,  186.  And  see  Jacques  «.  Cham- 
bers, 4  Bnff,  BaUw.  Ca$,  499 ;  Shaw  o.  Fisher, 
5  Bng,  Bailw,  Cas,  461. 

76»  Liability  of  Infiint  As  to  tiability  of 
an  in&nt  for  caUs, — see  Leeds  &  Thirsk  Rail- 
way Co.  V,  Feamley,  7  Ikncl.  eft  £.  68 ;  18  L, 
J  Exch,  880 ;  Newry  &  Ennlskillen  Railway 
Co.  «.  Combe,  8  BaUw,  Com,  688;  3  Exch, 
565 ;  18  X.  J,  Exeh,  825 ;  North  Western  Rail- 
way Co.  r.  McMichael,  5  Exck,  114 ;  Birken- 
head &c.  Railway  Co.  v,  Pilcher,  5  Exck.  121 ; 
14  Jur,  297 ;  15  Jur,  132 ;  19  Law  J,  Exck, 
207;  20  Law  J,  Exch.  97;  6  BaUw,  Cas,  622;. 
Cork  &  Bandon  Railway  Co.  v,  Cazenove,  10 
Q,  B,  985. 

77.  — of  bankrupt.  That  the  bankruptcy 
of  a  shareholder  dissolves  his  connection  with 
the  company,  and  he  cannot  be  made  con- 
tributory to  any  call  made  subsequent  to  the 
fiat, — see  Exp,  Greenshields,  11  Eng,  L,  &  Eq, 
240 ;  Wylam  Steam  Fuel  Co.  t.  Street,  30  Eng, 
L,  4b  Eq,  569. 

78.  Subscriber  when  estopped.  When  a 
defendant  is  sued  as  a  stockholder  in  a  rail- 
road corporation  for  the  sum  remaining  due 
on  an  assessment  upon  his  shares,  after  they 
have  been  sold  for  non-payment  of  the  assess- 
ment, it  is  competent  and  sufi&cient,  for  the 
purpose  of  showing  him  to  be  such  stockhold- 
er, and  liable  for  the  assessment,  to  give  evi- 
dence that  he  signed  a  subscription-paper  for 
shares,  before  the  corporation  was  organized, 
that  he  attended  the  meeting  of  the  stock- 
holders for  the  organization  of  the  corpora- 
tion, and  that  he  wrote  and  distributed  votes, 
and  himself  voted  for  directors.  JfoM.  8ur 
preme  Ct,  1847,  Lexington  &  West  Cambridge 
R  R  Co.  t.  Chandler,  18  MeU,  811. 

79.  In  an  action  to  recover  unpaid  assess- 
ments upon  shares  of  the  stock  of  a  railroad 
company,  an  agreement  between  the  defend- 
ant and  a  third  person,  by  which  the  latter 
agreed  to  subscribe  for  stock  in  said  company, 
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and  tlie  former  gaaranteed  to  him  diyidends, 
equal  to  six  per  cent  per  amimn,  on  the  stock 
gabecribed  for  by  him,  in  pursuance  thereof, 
-was  Hdd^  to  be  admissible  in  evidence,  for  the 
purpose  of  showing  that  the  defendant  pro- 
cured others  to  subscribe  to  the  stock  of  said 
company,  and  the  indjicements  which  he  held 
out  for  that  purpose.  Ccnn,  Supreme  Gt 
1858,  Danbury  &  Norwalk  R  R  Co.  «.  Wil- 
son, 22  Conn,  485. 

8>0.  Payment  of  instalments  on  a  subscrip- 
tion to  its  stock,  is  a  sufficient  recognition  of 
tiie  legal  existence  and  organization  of  a  cor- 
poration by  the  subscriber  so  pa3^g,  to  ena- 
ble it  to  recover  the  remaining  instalments 
from  him.  Md.  Gt.  of  Appeals,  1860,  Maltby 
«.  Northwestern  &c.  R.  R  Co.  16  Md.  422. 

81.  A  subscriber  who  has  paid  an  iUeg^ 
assessment  is  not  thereby  estopped  from  set- 
ting up  illegality  as  a  defence  to  a  suit  for  a 
second.  Me,  Supreme  Gt,  1858,  Somerset  &c. 
R  R  Co.  V.  Cushing,  45  Me,  624. 

82.  Where  a  commissioner  appointed  to 
receive  subscriptions  for  railroad  stock,  sub- 
scribed for  shares  in  his  own  name  and  then 
miited  with  other  commissdoneiB  in  making  a 
return  to  the  governor,  which  stated  that  the 
subscriptions  were  in  all  respects  made  and 
taken  in  good  faith  and  agreeably  to  the  pro- 
viflions  and  requirements  of  the  laws  of  the 
State,  and  that  he  had  subscribed  for  twenty 
shares,  and  on  the  strength  of  this  return 
the  charter  was  granted, — Held  that,  in  an 
action  for  assessments  upon  the  subscription, 
he  was  estopped  from  showing  that  it  was 
made  upon  a  condition  which  had  not  been 
complied  with.  Pa.  Supreme  Gt.  1859,  Bav- 
ington  V,  Pittsburg  &c.  R  R  Co.  84  Perm,  St, 
858. 

88.  A  subscriber  for  shares  in  a  corporation 
may,  by  his  acts,  be  estopped  from  denying 
the  legality  of  assessments  upon  his  shares, 
on  the  ground  that  all  the  shares  are  not 
taken  up.  N.  H,  Superior  Gt,  1855,  N.  H. 
Central  R  R  Co.  «.  Johnson,  10  Fott,  800. 

84.  In  an  action  for  calls,  it  was  found, 
upon  a  special  verdict,  that,  before  the  calls 
were  made,  the  defendant  was  registered  as  a 
shareholder,  and  that  he  knew  he  was  regis- 
tered, and  that  he  adopted  the  registry,  and 
acted  as  a  shareholder ; — Bdd^  that,  upon  such 
finding,  the  defendant  was  presumptively 
liable  for  calls.  Q.  B,  1850,  West  Cornwall 
Bulway  Co.  v,  Mowatt,  16  Jwr.  101 ;  15  Q.  B, 
521. 
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85.  And  where  one  has  paid  calls  on  shares, 
or  attended  meetings  of  the  company,  as  the 
proprietor  of  shares,  he  is  estopped  to  deny 
membership.  Q,  B,  1841,  London  Grand 
Junction  Railway  Co.  9.  Graham,  2  Eng.  Ba/tko, 
Gas,  870 ;  1  Q.  B.  271 ;  Exch,  1829,  Cromford 
«Sb  Highpeak  Railway  Co.  «.  Lacey,  8  T<mnge 
A  J,  80. 

86.  Defendant  in  actions  for  calls, — Held 
to  have  been  made  liable  as  a  proprietor  by 
his  own  acts,  notwithstanding  the  provisions 
of  the  statute,  necessary  to  make  him  a  pro- 
prietor, had  not  been  complied  with.  See 
Cheltenham  &c.  Railway  Co.  v.  Daniel,  2  Ad,  A 
E.  N,  S,  281 ;  2  Eng.  BaUw,  Cae,  728;  West 
Cornwall  Railway  Co.  «.  Mowatt,  19  Law  J, 
478.  See  also  Estoppel  ;  Mbmbebs;  Stock- 
holders; Stock. 

^7.  Director,  when  estopped*  That  a 
stockholder,  also  a  director,  is  not  estopped 
from  disputing,  as  a  stockholder,  his  liability 
for  a  call,  by  the  fact  that  as  a  director  he 
voted  for  imposing  it ;  nor  by  the  fact  that 
he  has  made  a  part  payment  upon  it, — see 
Stratford  &  Moreton  Railway  Co.  v,  Stratton, 
2  Bam.  dt  Ad,  519. 

88.  Transferee,  when  estopped.  A  buyer 
of  shares  who  has  made  false  represent- 
ations to  the  company,  to  induce  them  to* 
enter  his  name  upon  the  register  of  shares,  is 
estopped  to  deny  the  validity  of  the  transfer 
so  obtained,  in  an  action  against  him  for 
calls.  Exch.  1841,  Sheffield  &c.  Railway  Co. 
V,  Woodcock,  2  Eng,  Bailw,  Gas,  522;  7 
Mees,  A  W.  674;  London  Grand  Junction 
Railway  Co.  «.  Freeman,  2  Eng,  Ba/Uw.  Gets. 
468. 

89.  Where  the  party  represented  himself  to 
the  company  as  the  owner  of  shares,  and  sent 
in  scrip  certificates,  which  had  been  purchased 
by  him,  claiming  to  be  registered  as  a  pro^ 
prietor,  in  respect  thereof,  and  had  received' 
from  the  company  receipts  therefor,  with  a 
notice  that  they  would  be  exchanged  for' 
sealed  certificates  on  demand,  he  was  held 
estopped  to  deny  his  liability  for  calls,  al- 
though his  name  had  not  been  entered  upon 
the  register  of  shareholders,  or  any  memorial 
of  transfer  entered,  as  required  by  the  act. 
Q.  B.  1841,  Cheltenham  &c.  Railway  Co.  «. 
Daniel,  2  Mg,  Badho.  Gas.  728;  2  Ad.  A  E. 
N,  S.  281 ;  Cheltenham  &c.  Railway  Co.  «. 
De  Medina,  2  Eng,  Baiho.  Gas.  785. 

For  some  grounds  of  Defence  to  an  action 
for  assessments,  see  ii\fra^  147-152; 
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iii.    how  assesbueitts   bhottld   be 

Laid. 

90.  Requisites  of  meeting^  of  stockhold- 
ers. In  a  suit  against  a  stockholder  for  an 
assessment,  the  circumstances  under  which  he 
attended  the  meeting  at  which  the  assessment 
was  made  are  immaterial,  as  regards  the  legal- 
ity of  the  organization,  and  the  right  to  make 
assessments.  Me.  Supreme  Ct.  1856,  Penob- 
scot R  R  Co.  c.  White,  41  Me.  612. 

91*  — of  directors.  Where  the  charter 
of  an  incorporated  plank-road  company  au- 
thorized the  stockholders  to  make  calls  for 
payment  on  subscriptions  for  stock,  and  to 
appoint  a  board  of  directors,  consisting  of 
stockholders,  "to  manage  the  business  of  the 
corporation," — Hdd^  that  the  stockholders 
might,  by  resolution,  after  the  organization 
of  the  company,  delegate  to  the  board  of  di- 
rectors the  power  to  caU  in  stock.  Ala.  8it- 
prems  Ct.  1857,  Rives  «.  Plank-road  Oo.  80 
Ala.  N.  8.  92. 

92*  In  an  action  to  recover  an  assessment 
on  subscriptions  to  the  capital  stock  of  a  rail- 
road company,  the  defendant  may  prove  that 
the  order  for  such  assessment  was  made  by 
less  than  a  mtgority  of  the  directors  and  is 
therefore  void ;  and  subsequent  action  by  the 
whole  board  under  this  order  will  not  amount 
to  a  ratification.  Ind.  Supreme  Ct.  1859, 
Price  «.  Grand  Rapids  &c.  R.  R  Co.  13  Ind. 
58 ;  Cowley  d.  Same,  18  Ind.  61 ;  Hamilton 
V.  Same,  18  Ind.  847.  And  see  Swansea  Dock 
Co.  «.  Levien,  7  Eng.  L.  A  Eq.  585. 

98.  Averment.  In  a  suit  against  a  stock- 
holder for  assessments,  which,  under  the  char- 
ter, could  only  be  made  by  the  board  of  di- 
rectors, the  averments  that  "  the  corporation 
was  organized,"  and  that "  the  board  of  di- 
rectors of  said  corporation  made  assessments," 
&c.  are  sufficient  averments  of  the  existence 
of  the  board  of  directors.  Arh.  Supreme  Ct. 
1859,  Mississippi  &c.  R  R.  Co.  v.  Oaster,  20 
Arh.  455. 

94.  In  a  suit  on  a  contract  made  with  a 
corporation  to  pay  in  such  portions  and  at 
such  times  as  the  directors  of  the  corporation, 
agreeably  to  their  act  of  incorporation  and 
by-laws,  require,  it  is  not  sufficient  to  aver 
that  the  directors  required  and  ordered  that 
the  defendant  pay  an  assessment  of,  &c.  Con- 
formity to  the  charter  and  by-laws  should  be 
alleged.  N.  K  Supreme  Ct.  1859,  Atlantic 
Hut.  File  Ins.  Co.  v.  Young,  88  K  K  461. 


95.  Presnmpttoiu  The  charter  of  a  turn- 
pike company  provided,  that  a  general  meet- 
ing of  the  company  should  be  holden  annu- 
ally, and  that  the  meetings,  after  the  first, 
should  be  holden  at  such  time  and  place  as 
the  company  should  prescribe ;  that  the  af- 
fiurs  of  the  company  should  be  governed  by  a 
board  of  directors  diosen  by  the  stockholders 
in  general  meeting;  and  that  the  officers 
chosen  by  the  company  should  hold  their  offi- 
ces until  others  should  be  appointed  in  their 
stead.  It  appeared  that,  at  the  first  meeting, 
seven  directors  were  duly  appointed,  and  that 
a  by-law  was  passed,  authorizing  the  direct- 
ors to  order  the  payment  of  instalments,  but 
that  the  time  and  manner  of  holding  ftiture 
meetings  were  not  prescribed ;  that  two  in- 
stalments were  laid  by  directors  chosen  at  sub- 
sequent meetings,  four  of  whom  were  chosen 
at  the  first  meeting;  and  that  the  defendant 
expressly  promised  to  pay  those  instalments 
more  than  thirty  days  after  the  last  was 
laid.  In  an  action  against  the  defendant  for 
these  instahnents, — Edd^  that,  as  the  votes 
laying  these  instalments  purported  to  be 
passed  by  the  directors  of  the  company,  the 
presumption  of  law  was,  in  the  absence  of 
evidence  to  the  contrary,  that  they  were  passed 
by  legal  directors,  and  that  the  instalments 
were  legally  imposed.  Conn.  Supreme  Ct 
1889,  Turnpike  Co.  v.  Thorp,  18  C<mn.  178. 

As  to  the  general  requisites  of  Meetings^ 
see  KxETiNoa. 

96.  What  notice  of  ol^ect  of  meetliig  is 
necessary.  An  assessment  upon  paid  stock, 
when  authorized  by  charter,  can  be  made  at 
a  special  meeting,  only  when  notice  is  duly 
given  to  the  stockholders  of  the 'purpose  of 
the  meeting ;  nor  does  a  clause  in  the  charter 
declaring,  that  ^*all  or  any  business  of  the 
corporation  may  be  transacted,  or  acted  on," 
at  such  a  meeting,  nor  a  by-law,  passed  in  pur- 
suance of  the  charter,  prescribing  how  notice 
of  special  meetings  shall  be  served  upon  the 
stockholders,  dispense  with  the  necessity  of 
specifying  in  sudi  case  the  purpose,  in  the 
notice  of  the  meeting.  R  I.  Supreme  Ct. 
1858,  Atlantic  De  Laine  Co.  v.  Mason,  5^7. 
468. 

97.  As  to  what  notice  is  necessary  to  be 
given  of  the  object  of  a  meeting  held  for  the 
purpose  of  laying  an  assessment, — see  Wills 
V.  Murray,  19  La^w  J.  Exch,  209;  Swansea 
Dock  Co.  D.  Levien,  20  Lmo  J.  Exch.  447; 

J  Sheffield  &c.  Railway  Co.  v.  Woodcock,  7 
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Men.  d  W.  574;   2  ^n^.  BaUw,  Cob.  522; 
Tarnpike  Co.  t>.  Metiwether,  5  B.  Monr,  18. 

98.  Whftt  eonstitotes  an  <<  assessment.'' 
By  the  term  '*  assessment  **  is  meant  s  rating 
by  the  board  of  directors,  by  instahnents,  of 
which  notice  is  to  be  given.  722.  Svepreme 
(X  1859,  Spangler  «.  Indiana  ftc.  R  R  Co.  21 
/BL276. 

99.  —  or  a  ^^caD."*  That  a  resolution 
of  the  board  of  directors  of  a  railway  com- 
pany that  a  call  be  made,  is  the  call, — see 
Bxp,  Tooke;  in  re  Londonderry  &  Coleraine 
Railway  Co.  6  Bng.  BaikD.  Com.  1. 

100.  Hiat  a  circular  letter  sent  to  every 
shardiolder  in  a  railway  company,  informing 
him  that  the  directors  have  resolved  on  mak- 
ing a  call,  constitutes  the  call, — see  Shaw  v. 
Rowley,  16  Mee%.  A  W.  810 ;  5  Bng.  BaUw. 
Cat.  47 ;  Newry  &  Enniskillen  Railway  Co. 
e.  Edmunds,  5  Eng,  BaUw,  Cob,  275. 

101*  Thatacallmay  mean  either  the  reso- 
lution or  its  notification,  or  the  time  when  it 
is  payable, — see  Ambergate  &c.  Railway  Co. 
«.  AGtchell,  6  Eng.  Bailw.  Cos,  235 ;  4  Btich. 
540. 

102.  Wliat  amount  may  be  eaRed  for. 
Where  one  condition  of  the  defendant's  sub- 
Gcription  to  the  stock  of  a  railroad  corpora- 
tion was,  that  "  assessments  shall  not  exceed 
five  dollaiB  on  each  share  at  one  time,''  and 
two  or  more  assessments  are  laid  at  one 
tima^  but  payment  of  no  more  than  five  dol- 
lars on  each  flbare  required  at  one  time,  the 
condition  is  not  violated,  and  the  assessments 


•Tb*  E&gibh  ftatnta  of  1846,  oaUed  "The  CompanlM 
GUoMi  OoDsolidatloa  Act,"  reqolrfs  all  calls  to  be  paid  be- 
fore any  ralld  tnuufer  can  be  made.  Under  this  statute, 
■ad  rimOar  prorWoiis  In  spedai  eharte^^  It  has  often  t>een 
made  a  nueition,  when  a  call  maj  be  said  to  be  made.  It 
teens  to  be  eonsidered  that  the  word  "  call,"  jn  this  oonnec- 
tioQ,  may  refisr  to  the  resolatkm  of  the  directors  by  which  a 
ootaln  sum  is  required  to  be  paid  to  the  company,  by  share- 
TiiiliWis,  or  aecondly,  to  Uie  noUoe  to  the  shareholders  of  the 
■ssenment,  and  tiie  time  and  place  at  which  they  will  be  re- 
qdred  to  make  payment,  and  the  amount  to  be  paid.  But 
a  tesma  Inally  to  be  aettled,  that  the  company  are  not 
obliged  to  regard  any  tnuaTer,  made  after  the  resolntion  of 
the  directora  nakingthe  assessment ;  which  need  not  specify 
Che  tfane  of  payment,  bat  that  may  be  determined  by  a  sab- 
aci  ef  the  board.  1  Rtd^.  tm  BaUto,  14S.  Bm 
,  ToolDe;  4»  re  Londondeny  4  Coleraine  Railway  Co.  6 
A^.  BaUuf.  Oaa.  1 ;  North  American  Oolonlal  Association 
flf  Ireland  «,  BeoAley,  19 LatD  •/:  427;  15  Jur.  187;  Great 
H«fth  or  BngiaiMl  Battway  Oa  «.  Blddolph,  9  JEh^.  RaUw, 
Ok  tfl;  7  Mu».  Jb  W,  848;  Newry  k  ninlsMllen  Hallway 
Ca  9.  Edmnnds,  6  .SrH/v.  0(U.W>\  2  AkA.  118, 192 ;  Am- 
bosate  Ac.  BaDway  Go.  v.  UHchell,  6  Ertg.  Bailw.  Cua. 
S6;  4  Bbek.  540 ;  Beglna  «.  Londonderry  ft  Ooleralne  RaU- 
wa7  Ca  IS  C-  i^-  99Si  Shaw e. Rowley,  11  t/ur.  911;  16  Law 
J,  £e.A.  180 ;  Skinner  v.  Lambert,  4  Mann.  <£  G.  477. 


are  binding.  Me.  Supreme  Ct,  1856,  Penob- 
scot &  Kennebec  R  R  Co.  «.  Dnnn,  89  Me, 
587 ;  Penobscot  R.  R  Co.  v.  Dmnmer,  40  Me. 
172 

108.  In  order  to  recover  snbscriptions  to 
stock  in  a  railway  company,  which  is  to  be 
called  for  in  proportions,  it  must  appear  that 
the  instalmedts  were  called  for  periodically; 
and  not  that  the  assessments  therefor  were 
all  made  at  one  time,  without  notice  of  pre* 
vious  assessments.  IK  Supreme  Ct  1859, 
Spangler  V.  Indiana  &c  R.  R  Co.  21  lU.  276. 

104.  Instalments.  If  the  directors  have  a 
general  power  to  make  calls,  a  call  is  not 
invalid  because  it  is  imposed  for  a  gross  sum 
payable  in  several  instalments.  It  is  not 
necessary  that  each  instalment  should  be  the 
subject  of  a  separate  call.  Much,  Ch.  1851, 
Ambergate  R  R  Co  v.  I^orcliffe,  4  Eng.  L, 
dbEq.4^\;  20  Law  J.  IT.  S.  Exeh.  2U ;  Exeh. 
1851,  Birkenhead  &c.  R  R  Co.  v.  Webster, 
6  BailtB.  Cae.  498 ;  4  Eng.  L.  4b  Eg.  461.* 

105.  Form  of  the  resolution*  Where  the 
charter  of  a  mutual  insurance  company  pro- 
vides that  all  assessments  shall  be  determined 
by  the  directors,  and  lays  down  the  rules  by 
» which  the  amount  to  be  raised,  and  the  man- 
ner in  which  it  is  to  be  apportioned,  are 
fixed,  all  that  is  necessary  is,  that  the  directors 
determine  by  vote  that  an  assessment  be 
made;  and  such  vote  is  a  sufficient  require- 
ment of  a  payment  to  be  made.  If.  K  Su- 
preme Ct  1858,  Atlantic  Fire  Ins.  Co.  v.  San- 
ders, 86  IT.  B.  252. 

106.  Calls  made  by  a  treasurer  under  gen- 
eral authority  given  by  the  board  of  directors 
are  valid,  although  the  resolutions  do  not 
specify  the  amount  of  each  call.  Fa.  Supreme 
Ct:  1860,  Hays  «.  Pittsburgh  Ac.  R  R  Co. 
38  Pa.  St  81. 

107*  Where  a  corporation  was  limited  to 
fifteen  per  cent  calls  per  annum,  and  ten  per 
cent,  had  already  been  called,  it  was  held 
immaterial  that  the  last  call  did  not  specify 
the  amount,  time,  or  place  of  payment,  the 
accompanying  notice  pointing  out  the  time 
and  place.  Ind.  Supreme  Ct.  1860,  Andrews 
V.  Ohio  &C.  R  R  Co.  14  Ind.  169. 

108*  That  the  resolution  of  the  directors 
to  make  a  call  need  not  specify  either  the 


^  Earlier  eases  to  the  contrary,  oTemded  by  those  in  the 
text,  are  Ambergate  Ac  Railway  Co.  e.  Ootdthard,  6  Bng. 
BaihD.Ca9.%\^\  5  JiBc^4fiO;  lAJwr.  685;  19  Law  J. 
BBDch.  811 ;  Stratford  Ac  Railway  Go.  v.  Stratton,  2  Bam^ 
<ft  Ad.  619. 
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tiine  or  place  of  payment,  though  the  direc- 
tore  must  appoint  a  time  and  place,  which 
must  be  notified  to  the  ahaieholdera  by  a 
notice  allowing  them  twenty-one  days  for 
making  payment, — see  Newiy  k  Enniskillen 
Hallway  Co.  o.  Edmunds,  f^  Eng.  Baiko,  Cos, 
275. 

109.  A  Yote  of  the  directors  requiring  in- 
stalments to  be  paid  at  the  times  therein  desig- 
nated, but  which  did  not,  in  terms,  make 
them  payable  to  the  treasurer  of  such  corpo- 
ration; construed  to  mean  that  such  instal- 
ments were  payable  to  the  treasurer,  he  being 
the  proper  officer  to  receiye  and  keep  the 
moneys  of  the  corporation.  Conn,  Supreme 
Ct.  1858,  Danbury  &  Norwalk  R  R  Co.  v, 
Wilson,  22  Omn,  435. 

110.  By  a  charter  of  a  bridge  corporation, 
subscribers  to  stock  were  required  *'  to  pay 
assessments  to  the  treasurer  of  the  trustees, 
at  such  times  and  in  such  proportions  as  the 
trustees  shall  direct;  and  in  default  of  pay- 
ment, it  shall  be  lawful  for  the  trustees  to 
sue  for  or  recover  the  same,  in  the  name  of 
their  treasurer,  by  action  of  debt  or  on  the 
case,"  kc.  The  order  of  the  trustees  directed 
the  money  to  be  paid  into  a  certain  bank  to 
be  placed  to  the  account  of  P.  H.  as  treasurer : 
22^2^,  that  the  treasurer  was  sufficiently  desig- 
nated in  the  order,  and  that  the  form  of 
action  might  be  either  in  debt  or  on  the  case. 
Q.  B,  1843,  Miles  «.  Bough,  3  QdU'&  8, 119 ; 
7  Jur.  81 ;  12  Law  J.  N,  8.  U;  8  Ad.  &  E, 
N,  8,  845. 

111.  What  demand  is  necessary.  No 
other  demand  for  payment  of  an  assessment 
is  necessary  than  that  prescribed  by  the 
by-laws  of  the  corporation.  Me,  Supreme  Ct 
1855,  Penobscot  R  R  Co.  v.  Dummer,  40  Me, 
172. 

112.  Terbal  notice^  snffleient.  If  the  char- 
ter of  the  corporation  does  not  require  a 
written  notice  of  calls  for  stock,  a  verbal 
notice  by  the  secretary,  given  by  order  of  the 
president,  in  pursuance  of  a  resolution  of  the 
board  of  directors,  is  sufficient.  Ala.  Supreme 
a.  1857,  Smith  v.  Plank  Road  Co.  80  Ala. 
N.  8.  650. 

lid.  Notiee  in  newspapers.  Notice  to 
stockholders  in  a  corporation  to  pay  instal- 
ments of  Atock  may  be  given  by  publication 
in  the  newspapers  where  the  corporation 
usually  transacts  its  business.  A  similar  no- 
tice may  be  given  by  receivers  of  an  insolvent 
corporation,  appcnnted  by  the  court    Md. 


Ct.  ofAppec^  1847,  HaU  o.  United  States 
Ins.  Co.  5  Om,  484. 

114.  How  fiir  provisions  of  eliarter  are 
directory.  Where  the  charter  prescribes  that 
"payment  of  the  shares  of  the  capital  stock 
shall  be  made  in  such  sums,  and  at  such 
periods  as  shall  be  fixed  by  the  board  of 
directors;  provided,  that  sixty  days'  notice 
be  given  of  each  call,  published  in  at  least 
two  newspapers  in  South  Ark^wmw^  and  one  in 
the  dty  of  Littie  Rock ;"  the  giving  mxty  days' 
notice  is  a  condition  precedent  to  the  right 
of  action  by  the  company,  but  the  provisions 
as  to  the  mode  of  giving  notice  are  directory ; 
and  personal  notice  is  sufficient  Arli.  Sur 
preme  Ct.  1859,  Mississippi  Ac.  R  R  Co.  v. 
Gaster,  20  Arh.  455.  But  compare  Tomlin 
f).  Tonica  &c.  R  R  Co.  23  lU.  429. 

115.  Where  the  declaration  in  such  case 
set  forth  the  days  on  which  the  assessments 
sued  for  were  made,  alleging  that  the  de- 
fendant then  had  notice,  and  was  requested 
to  make  payment — Hddy  on  demurrer,  that 
the  court  would  look  to  the  time  of  filing 
the  declaration  to  ascertain  whether  the 
sixty  days  had  expired.    lb. 

^  116.  A  by-law  of  a  railroad  corporation 
provided,  that  in  case  of  a  sale  of  shares  for 
non-payment  of  assessments,  **4;he  treasurer 
should  give  notice  to  the  delinquent  owner, 
when  his  residence  was  known,  of  the  time 
and  place  of  sale,  by  letter  seasonably  put 
into  the  mail."  Held,  that  this  by-law  was 
directory  to  the  treasurer,  and  not  a  condition 
precedent;  and  that  a  written  notice  of  the 
time  and  place  of  sale,  signed  by  the  treas- 
urer, and  delivered  to  the  owner  of  the 
shores,  or  left  at  his  dwelling-house,  and 
received  by  him  as  soon  as  he  was  entitled  to 
receive  it  by  mail,  was  sufficient  Mass.  Su- 
preme Ct.  1847,  Lexington  &c  R  R  Co.  v. 
Chandler,  18  Mete.  811. 

117.  Giving  personal  notice  of  an  assess- 
ment laid  by  a  mutual  fire  insurance  com- 
pany is  a  sufficient  publication,  within  the 
meaning  of  a  provision  in  their  diarter, 
requiring  an  assessment  to  be  paid  '*  within 
thirty  days  after  notice  of  said  assessment 
shall  have  been  published.^  Mhss.  Supreme 
Ct.  1856,  Jones  v.  Siason,  6  Oray^  288. 

118.  A  nulroad  charter  autiiorizing  the 
sale  of  the  stock  of  delinquent  subscribers, 
required  notice  of  the  assessment  to  be  given 
thirty  days  before  the  order  of  the  directors 
for  the  sale  of  the  shares ;  that  the  sale  should 


Eow  Assessments    [ASSESSMENTS.]    shtnOd  he  Laid. 


37 


be  by  public  auction,  at  the  post-office  in  C. ; 
and  that  the  treasurer  should  give  to  the 
subscriber  a  notice  in  hand,  signed  by  the 
treasurer,  or  by  a  director  in  his  behalf. 

Hddnt  1-  That  a  notice  of  the  assessment 
thirty  days  lefore  the  tale  was  insufficient. 

2.  That  a  sale  otherwise  than  by  public 
auction  at  the  post-office  in  C.  was  inyalid. 

8.  That  a  notice  to  the  subscriber  in  hand, 
not  signed  by  the  treasurer  or  a  director,  was 
insufficient.  Me.  Supreme  Ct,  1860,  Lewey^s 
Island  R.  R  Co.  v.  Bolton,  48  Me.  451. 

119,  -^  or  may  be  waired.  The  design  of 
the  provision  of  the  general  railroad  act  of 
Connecticut,  *'  That  the  president  and  directors 
of  railroad  corporations  may  direct  the  assess- 
ments on  the  shares  to  be  paid  to  the  treas- 
urer, in  such  manner  and  with  such  notice  as 
may  be  prescribed  by  the  by-laws  of  said 
corporation,*'  is  not  to  make  the  mode  of 
notice,  therein  mentioned,  exclusiye  of  all 
others.  And,  therefore,  where  a  corporation 
nerer  passed  any  by-law,  prescribing  the 
mode  of  such  notice,  and,  at  the  meeting  of 
the  directors,  of  whom  the  defendant  was 
one,  and  at  which  he  was  present,  and  acted, 
laid  an  assessment,  and  directed  the  treasurer 
to  give  notice  to  the  stockholders,  by  adver- 
tiaiz^  in  a  newspaper  published  in  the  town 
whore  the  defendant  resided, — Held,  that  the 
defendant  had  waived  the  right  to  claim  that 
a  by-law  should  be  passed,  prescribing  the 
mode  of  notice.  Ccmn.  Supreme  Ct.  1858, 
Danbury  &  Norwalk  R  R  Co.  v.  Wilson,  22 
Conn.  435. 

ISO.  Proof  of  notice,  when  neeeMary. 
In  an  action  of  assumpsit  for  subscription 
instalments,  proof  of  actual  notice  of  the  call 
to  the  defendant,  or  demand  upon  him,  is  un- 
neoessaiy,  as  knowledge  is  presumed.  lU. 
Su^ems  Ct.  1856,  Peake  «.  Wabash  R  R  Co. 
18  /2Z.  88. 

121,  Sobscribers  to  the  stock  of  a  railroad 
company  stipulated  to  pay  the  first  instalment 
after  the  work  should  be  conmienced,  "as 
shall  hereafter  be  directed  by  the  directors  of 
laid  company."  There  was  no  stipulation  for 
notice  to  the  subscribers  of  the  calling  in  of 
the  instalmenl  Held^  that  no  proof  of  notice 
or  demand,  other  than  an  order  passed  as 
above,  by  the  directors,  and  entered  on  the 
record-book,  was  necessary  in  a  suit  against 
a  subscriber  to  recover  said  instalment.  Ind. 
Supreme  Ct.  1855,  Boss  «.  Lafayette  d;c.  R  R 
Co.  6  Ind,  297. 


122.  Where  an  act  of  incorporation  pro- 
vided, that  *'  in  all  cases  where  it  might  be 
necessary  for  the  trustees  to  give  any  notice  in 
writing  to  any  person  whatever,  under  the 
provisions  of  the  act,^'  such  notice  was  to  be 
signed  in  a  particular  manner, — Hdd^  that  in 
an  action  against  a  shareholder  for  calls,  the 
declaration  averring  that  the  defendant  had 
had  "due  notice"  of  such  calls,  to  wit,  "by 
notice  in  writing  signed,"  &c.  (in  the  manner 
pointed  out  by  the  act),  it  was  necessary  to 
prove  a  notice  signed  in  the  manner  so  pointed 
out,  although  the  act  did  not  contain  any  ex- 
press provision,  that  notice  in  writing  of  calls 
should  be  given  to  shareholders.  Q.  B.  1848, 
Miles  V.  Bough,  8  Gale  eft  <9.  119;  12  Law 
J.  N.  S.  74;  7  Jwr.  81;  8  Ad.  <§  E.  JSf.  S. 
845. 

123.  Notice  of  a  call,  published  in  the 
newspapers,  presumed  to  be  the  act  of  the 
directors, — see  Great  North  of  England  Rail- 
way Co.  0.  Biddulph,  7  Meee.  &  F.  248 ;  5 
Jur.  221. 

124.  —  and  how  it  may  be  made.  The 
subscribers  to  the  stock  of  a  railroad  company 
promised  by  the  terms  of  the  subscription,  to 
pay  their  respective  shares  "  in  such  manner, 
and  in  such  proportion,  and  at  such  times," 
as  the  company  should  direct.  In  an  action 
on  the  subscription,  the  answer  admitted  the 
subscription,  but  denied  other  averments  (not 
material  to  this  point). 

^Hd,  1.  That  evidence  of  a  personal  notice 
of  a  cidl  for  stock  was  not  requisite. 

2.  That  it  was  not  necessary  to  give  the 
book  containing  subscriptions  to  the  stock,  in 
evidence.  Ind.  Supreme  Ct.  1856,  Fisher  v. 
EvansviUe  &c.  R  R  Co.  7  Ind.  407. 

125*  Evidence  that  notices  of  an  assess- 
ment laid  by  a  mutual  fire  insurance  company, 
addressed  to  each  of  the  parties  assessed, 
were  made  out  either  by  the  secretary  or  the 
treasurer  of  the  company,  and  that  the  sec- 
retary carried  some  of  them  to  the  post-office, 
and  the  treasurer  carried  some,  and  that  one 
of  the  members,  when  afterwards  called  upon 
for  his  assessment,  refused  to  pay  on  other 
grounds  than  want  of  notice,  are  sufficient 
evidence  of  notice  to  him  of  that  assessment, 
to  be  submitted  to  the  jury.  Mom.  Supreme 
Ct.  1856,  Jones  «.  Sisson,  6  (Troy,  288. 

120.  In  order  to  prove  the  service  of  a  no- 
tice of  a  call,  the  plaintiff  proved  that  it  was 
the  duty  of  C.  to  .fill  up  the  printed  notices 
and  direct  them  to  the  shareholders ;  that  on 
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the  day  of  the  call  he  had  reoeiyed  uistrac- 
tioDs  to  Bend  out  Buch  notices ;  that  he  had 
been  seen  in  the  act  of  making  oat  such  no- 
tices, and  putting  them  into  a  basket  ready 
to  be  posted,  and  that  at  that  time  he  had  a 
list  in  his  hand.  It  was  proved  that  all  the 
letters  in  the  basket  were  posted.  C.  was  dead 
at  the  time  of  the  trial,  but  a  list  containing 
the  name  of  the  defendant  was  produced  in 
his  handwriting,  with  an  indorsement  by 
him, "  Letters  sent  out."  EM^  that  this  list, 
80  indorsed,  was  admissible,  as  it  might  rea- 
sonably be  infeired  that  it  was  a  contempo- 
raneous entry.  Exf^.  1850,  Eastern  Union 
Rwl way  17.  Bymonds,  1 9  Law  J.  N,  8.  Exch.  287. 
127*  The  charter  of  a  railroad  company 
required  notice  of  an  assessment  to  be  pub- 
lished three  weeks  before  it  should  be  due. 
Edd^  that  producing  a  copy  of  the  pul^lica- 
tion  with  oral  evidence  that  it  had  been  re- 
peated the  requisite  number  of  times  was  pre- 
sumptive evidence  of  compliance;  without 
producing  aU  the  successive  papers.  Ind, 
Supreme  Ct  1855,  Unthank  v,  Henry  County 
Turnpike  Co.  6  Ind,  125. 

128.  The  affidavit  of  the  newspaper  clerk 
is  sufficient  evidence  of  the  publication  of  a' 
notice  calling  for  instalments  of  stock  in  a 
newspaper.  Ind.  Supreme  Ct.  1800,  Andrews 
«.  Ohio  <&c.  R  B.  Co.  14  Ind.  169. 

129.  What  certificate  of  the  secretary  of  a 
company,  to  the  fact  of  publication  of  notice 
may  be  received, — see  Tomlin  v.  Tonica  &c 
R.  R.  Co.  23  in.  429. 

130*  Notice  by  reoetver,  fto*  That  one 
officially  appointed  to  wind  up  an  insolvent 
company  is  not  always  bound  to  puisne  the 
same  method  of  giving  notice  of  an  assess- 
ment as  imposed 'upon  directors  of  the  com- 
pany,—see  Hull  &C.  Co.  V.  Wellesley,  6  ffurkt. 
d  Nor.  88.     • 

181.  That  it  is  sufficient  for  him  to  pursue 
a  mode  which  might  be  pursued  by  the  com- 
pany,— see  Hall  v.  United  States  In&  Co.  5 
<7i»,484. 

rV.    EsFOBcma  Patmbkt. 

1.  By  eorporccte  aet, 

182.  Forfeiture.  Forfeiture  of  the  policy, 
for  non-payment  of  assessments  on  the  pre- 
mium note,  good,  as  a  condition  of  the  policy 
of  a  mutual  insurance  company, — see  Beadle 
V.  Chenango  County  Mut.  Ins.  Co.  3  MU^  161, 


162;  Cahill  t.  Kalamazoo  Mut.  Los.  Co.  3 
Doug.  139.    Also  Insurance. 

As  to  the  general  power  of  a  corporation  to 
Forfeit  stock,  as  a  penalty  for  the  subscriber'a 
failure  to  comply  with  his  subscription, — see 
Stock. 

138.  Ol^t.  Dividends.  Where  a  corpo- 
ration, having  made  a  dividend  of  ten  per 
cent,  on  each  share,  before  payment  thereof^ 
laid  an  assessment  of  t^i  per  cent,  payable  on 
the  same  day, — BJeldy  that  the  corporation 
were  not  entitled  to  take  the  dividend  of  any 
stockholder,  without  an  order  from  him,  in 
payment  of  any  debt  due  from  him  to  the  cor- 
poration, or  as  a  set-off  to  the  assessment,  or 
as  a  charge  upon  any  shares  which  might 
afterwards  be  sold.  U.  S,  Ore.  Ct.  {Moue.) 
1844;  Mtp.  "Wlnsor,  8  Story  C.  Ct.  411. 

184.  That  a  corporation  cannot  set  off  a 
claim  for  unpaid  assessments,  in  an  action 
brought  against  them  for  a  debt  due  to  a 
stockholder,  when  the  case  is  such  that  the 
assessment  could  not  be  recovered  by  a  direct 
action  by  the  company  against  the  stock- 
holder,— see  Cutler  «.  Middlesex  Factory  Co. 
14  Pide.  483. 

185.  Sale  of  stock.  Where  a  sale  is  au- 
thorized to  pay  unpaid  assessments,  it  is  not 
valid  if  made  in  whole  or  in  part  for  an  ille- 
gal assessment  Me.  Supreme  Ct.  1860,  Lew- 
ey's  Island  R  R.  Co.  v.  Bolton,  48  Me.  451. 
And  see  Stoneham  Branch  Railroad  v.  Gould^ 
2  Oray,  277. 

2.  By  legaH  proeeedinge. 

186»  When  an  a4!tion  lies.  Upon  the  ques-. 
tion  whether,  independent  of  a  charter  pro- 
vision, a  corporation  may  sue  a  subscriber 
upon  his  engagement  to  take  shares,  the  au- 
thorities are  not  agreed.  The  doctrine  in 
New  York  and  some  other  States  appears  to 
be,  to  hold  the  provision  in  the  charter  to  sell 
the  shares  as  a  remedy  merely  cumulative,  and 
to  sustain  an  action  for  assessments,  widiout 
an  express  promise  to  pay,  and  before  resort 
is  ha4  to  a  sale  of  the  shares.  [Citing  21 
Wend.  296;  21  Wend.  278;  2  Hill,  127;  2 
Barb.  294  ;  10  Barb.  260 ;  %6  Conn.  178;  10 
Smedes  &  M.  577 ;  6  Humph.  241 ;  5  Ala. 
787 ;  8  Ala.  660 ;  2  Bibb,  577.] 

In  Massachusetts  the  doctrine  is  otherwise, 
and  it  has  there  been  held  that  where  there 
is  no  express  promise  to  pay  the  assessments, 
the  remedy,  in  the  first  instance,  is  by  a  salo 
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of  the  ahsrea.  [5  Mass.  80;  6  Mass.  40;  16 
MuB.  94;  8  Maaa.  138.]  And  this  has  been 
declared  to  be  the  role  in  New  Hampshire. 
[2  N.  H.  880.] 

Upon  an  examination  of  the  authorities  and 
upon  pnnciple  the  true  rule  appears  to  be 
this:  tiiat  where  a  party  makes  an  express 
promise  to  pay  the  assessments,  he  is  answer- 
able to  the  corporation  upon  such  promise  for 
all  i^al  assessments;  and  may  be  compelled 
to  its  performance,  by  action  at  law,  before 
resorting  to  a  sale  of  the  sharea  It  is  a  per- 
sonal undertaking  beyond  the  terms  of  the 
charter.  Where  on  the  other  hand,  he  only 
agrees  to  take  a  specified  number  of  shares, 
without  promising  expressly  to  pay  assess- 
ments, then  resort  must  first  be  had  to  a  sale 
of  the  shares  to  pay  the  assessments  before  an 
action  &t  law  can  be  maintained.  His  agree- 
ment simply  to  take  the  shares  is  an  agree- 
ment upon  the  faith  of  the  chafer,  and  by  it 
alone  is  he  to  be  governed,  so  &r  as  his  shares 
are  to  be  affected.  He  takes  them  upon  the 
conditions  and  law  of  the  charter.  They  exist 
only  by  yirtue  of  the  charter,  and  are  to  be 
governed  by  the  provisions  therein  contained. 

Where  the  subscription  for  shares  contains - 
a  promise  to  pay  the  assessments,  and  the  con- 
ditions of  the  subscribtion  have  been  per- 
formed, there  Is  no  doubt  that  an  action  of 
aasnmpeit  can  be  maintained,  in  the  first  in- 
stance, for  all  legal  aceessments.  [80  Me.  547 ; 
1  How.  (Miss.)  479;  6  Pick.  28;  10  Pick.  147; 
19  Wend.  424;  24  Wend.  158 ;  14  Johns.  238.] 
JK  JB.  Superior  Ct  1855,  New  Hampshire 
Central  R  R  «.  Johnson,  10  Fogter,  890. 

187.  If  no  statute  nor  by-law  provides  an- , 
other  remedy  for  the  recovery  of  assessments, 
corporators  are  liable  therefor,  in  an  action  of 
assumpsit,  though  they  have  made  no  express 
promise.  Vt,  Supreme  Ct  1830,  Essex  Bridge 
Co.  e.  'Pottle,  2  VU  898;  lU,  Supreme  Ot, 
1856,  Peake  e.  Wabash  R  R  Co.  18  Itt, 
88;  1859,  Spangler  9.  Indiana  Ac.  R  R  Co. 
21  TU,  276. 

188.  When  It  will  not.  A  corporation 
cannot,  in  an  action  at  law,  recover  the 
amount  of  the  shares,  or  the  assessments  on 
them,  unless  the  holder  has  expressly  agreed 
to  pay  them,  or  unless  by  the  charter,  or  some 
other  statute,  a  personal  obligation  to  pay  is 
impoeed  on  the  holder.  Me.  Supreme  Gt, 
1850,  Kennebec  &  Portland  Railroad  Co.  «. 
Kendall,  81  Me.  470. 

189*  In  case  that  the  trustees  of  a  joint- 


stock  company  agree,  as  between  themselves, 
to  bear  all  expenses  beyond  a  stated  amount, 
and  that  sum  is  contributed,  they  cannot  by 
bill  enforce  contributions  firom  the  aharehold* 
ers  of  the  expenses  beyond  that  amount, 
though  incurred,  as.  alleged,  by  reason  of  dif- 
ficulties, which  defeated  all  caution ;  but  will 
be  left  to  any  remedy  they  may  have  at  law. 
F.  Oh.  1847,  Gillan  e.  Morrison,  11  Jur.  861. 

140.  That  the  remedy  by  action  is  <<  cumu- 
lative*" An  action  may  be  maintained  by  a 
corporation,  upon  a  promise  by  a  subscriber 
for  shares  in  its  capital  stock,  contained  in 
his  subscription,  to  pay  the  assessments  upon 
them  as  ordered,  notwithstanding  the  charter 
em{)owerB  the  directors  to  sell  the  shares  for 
the  non-payment  of  the  assessments.  The^ 
remedy  provided  by  the  act  of  incorpora- 
tion is  cumulative.  N.  H.  Supreme  Ot.  1856, 
White  Mountains  R  R  Co.  t.  Eastman,  84 
K  H.  124. 

141*  So  held  where  the  power  to  sell  was 
derived  fit)m  the  by-laws  of  the  corporation. 
N.  H.  Supreme  Ct.  1859,  Piscataqua  Ferry 
Co.  9.  Jones,  89  K  H.  491. 

142*  Although  the  charter  of  a  railroad 
corporation  authorizes  the  sale  of  a  subscrib- 
er's stock  for  the  non-payment  of  assessments 
thereon,  yet  an  action  of  assumpsit  may  be 
maintained  upon  his  express  promise  to  pay 
such  assessment.  Ala.  Supreme  Ct.  1842,  Car- 
lisle e.  Cahawba  &  Marion  R  R  Co.  4  Ala, 
K  S.  70 ;  Me.  Supreme  GU  1849,  South  Bay 
Meadow  Dam  Co.  e.  Gray,  80  Me.  547 ;  Vt. 
Supreme  Ct.  1852,  Connecticut  &  Passumpsic 
R  R  Co.  f>.  Bailey,  24  Vt  465. 

148.  An  action  will  He  u{)on  an  implied 
promise  for  the  collection  of  assessments 
made  on  the  shares  of  stock  owned  by  a  cor- 
porator notwithstanding  the  charter  may  pro- 
vide for  the  forfeiture  or  sale  of  the  shiuira  of 
delinquents.  Fla.  Supreme  Ct,  1857,  Kirksey 
V.  Florida  k  Georgia  Phmk  Road  Co.  7  Fla. 
23. 

144.  On  a  written  promise  to  a  corpora- 
tion to  pay  a  certain  sum  for  each  share  set 
against  the  subscriber's  name,  in  such  instal- 
ments as  the  president  and  directors  may 
legally  require,  the  corporation  may  maintain 
an  action  for  an  assessment  legally  laid  and 
notified,  but  not  paid,  without  first  selling 
the  shares  for  non-payment  thereof.  Mcu$, 
Supreme  Ct.  1856.  City  Hotel  v.  Dickinson, 
6  Gray,  586. 

145*  The  sale  of  the  shares  of  a  delinquent 
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Btockholder  in  a  railioad  corporation,  to  pay 
over-due  asBeesments  upon  Buch  shares,  is  no 
defence  to  an  action  against  him,  to  recover 
the  deficiency.  Conn.  SfwjpreftM  Ct.  1858, 
Danbniy  &  Norwalk  R  R.  Co.  v.  Wilson,  22 
Conn,  485. 

146*  A  stockholder,  who  was  not  one  of 
the  original  subscribers  to  a  corporation 
organized  under  the  general  mining  law  of 
liQchigan,  is  liable  for  the  balance  due  upon 
assessments,  after  the  application  of  the  pro- 
ceeds of  stock  sold  for  default.  Mich.  Su- 
preme Ct,  1866,  Merrimac  lOning  Co.  «.  Bag- 
ley,  14  Mkh,  501. 

For  many  matters  which  Defeat  liability 
for  assessments,  see  mproy  50-89. 

For  a  fuller  view  of  the  remedies  of  a  cor- 
poration to  compel  Payment  for  stoek,  in- 
dependent of  the  right  to  divide  the  amount 
due  into  instalments,  and  enforce  payment  of 
them  separately,  see  Stock  *  Subscriptions. 

147.  ]>efence8.  Facts  which  would  operate 
to  forfeit  a  charter  cannot  be  taken  advantage 
of  by  a  stockholder  in  an  action  brought 
against  him  for  the  recovery  of  assessments 
on  his  stock.  The  State  alone  can  claim  a  for- 
feiture. Vt  Supreme  Ct.  1852,  Connecticut 
&  Passumpsic  R  R  Co.  v.  Bailey,  24  VI. 
465. 

148.  It  is  no  defedce  to  an  action  on  a 
subscription  to  a  corporation  for  the  purpose 
of  building  a  hotel,  that  a  large  an^  valuable 
portion  of  the  building  erected,  was  con- 
structed and  occupied  for  shopa  IfJ  in  this 
particular,  the  corporation  has  violated  its 
charter,  or  exceeded  its  powers,  the  objection 
cannot  be  taken  advantage  of  by  an  individual 
proprietor,  as  a  defence  to  a  suit  brought  for 
the  recovery  of  money  which  he  has  expressly 
promised  to  pay,  Mcui,  Supreme  Ct.  1856, 
City  Hotel  'c.  Plckinson,  6  Oray,  586. 

149.  Alteration  in  location  of  a  railroad — 
Bddy  no  defence,  under  the  drcumstanoes,  to 
an  action  against  a  stockholder,  to  recover 
assessments  on  his  stocks, — see  Danbury  & 
Norwalk  R  R  Co.  o.  Wilson,  22  Conn.  485. 

150.  That  where  the  charter  dedares  that 
instahnents.  shall  be  paid  on  the  call  of  the 
directors,  the  question  whether  the  exigencies 
of  the  company  require  their  payment,  is  not 
one  to  be  raised  in  a  defence  to  a  suit  at  law 
for  their  recovery,-— see  Judah  e.  American 
Live  Stock  Ins.  Co.  4  Ind.  888. 

I  151.  What  special  agreement  between  the 
company  aixd  It  ohaiehQlder,  or  wh«tfT»ud 


practised  upon  the  latter,  by  officers  of  the 
company,  may  be  set  up  in  defence  to  an  ac- 
tion for  calla— see  Waterford  &c.  Railway  Co. 
e.  Logan,  14  Jur.  846 ;  19  Law  J.  Q.  B.  259; 
West  Cornwall  Railway  Co. «.  Mowatt,  15  Jur, 
101 ;  16  Q.  B.  521 ;  Mangles  v.  Grand  Collier 
Dock  Co.  10  Sim.  519;  2  Eng.  Baiho.  Cm. 
859 ;  8  Mylne  d  C.  742. 

152.  'niat  the  courts  are  reluctant  to  ad- 
mit defences  to  actions  for  calls,  upon  the 
ground  of  informality  in  the  proceedings  of 
the  company,  or  even  of  alleged  fraud,  where 
there  has  been  any  considerable  acquiescence 
on  the  part  of  the  shareholder.  Cromford 
&  High  Peak  Rulway  Co.  e.  Lacey,  8  Taunge 
db  J.  80 ;  Mangles  v.  Grand  Collier  Dock  Co. 
2  Eng.  Bailw.  Cos.  859 ;  10  Sim.  519 ;  Thorpe 
V.  Hughes,  8  Mylne  A  C.  742. 

158.  Belief  in  equity  against  calls.  That 
equity  will  relieve  against  a  demand  for  a 
call  on  a  shareholder,  where  the  undertaking, 
owing  to  subsequent  circumstances,  becomes 
impossible ;  or  where  the  corporator  was  en- 
trapped into  entering  the  corporation  by 
means  of  its  fraud  or  misrepresentation ;  or 
where  the  particular  call  was  fraudulently 
made.  Mangles  v.  Grand  Collier  Dock  Co. 
2  Bng.  BaOw,  Cos.  859;  10  Sim.  519 ;  Rich- 
ardson «.  Larpent,  2  Tou.  A  C.  Ch,  507; 
Thorpe  «.  Hughes,  8  Mylne  d  C,  742. 

154.  Compelling  assessment,  in  &vor  of 
creditors.  A  court  of  chancery  may,  inde- 
pendent of  statute,  compel  the  payment  by 
stockholders  of  amounts  unpaid  on  their 
stock,  to  be.  applied  for  the  benefit  of  corpo- 
ration creditors.  Mich.  Supreme  Ct.  1859 
Pettibone  «.  McGraw,  6  Mieh.  441. 

155.  An  act  of  Connecticut  incorporating 
a  manufacturing  company,  provided  that  the 
capital  stock  of  the  corporation  should  not 
exceed  $50,000 ;  that  a  share  of  the  stock 
should  be  $100 ;  that  the  directors  might 
call  in  the  subscriptions  to  the  capital  stock 
by  instalments,  in  such  proportions,  and  at 
such  times  and  places  as  they  should  think 
proper.  After  the  stockholders  had  paid  in 
forty  per  cent  on  their  subscriptions,  the 
corporation  became  insolvent,  having  no  vis- 
ible property.  On  a  bill  in  chancery,  brought 
by  certain  creditors,  praying  that  they  might 
be  compelled  to  pay  in  the  remaining  sixty 
per  cent  (or  so  much  thereof  as  should  be 
necessary),  to  be  applied  in  payment  of  the 
debts  of  the  corporation,  it  was  iTdZtZ,  1.  That 
l^e  obligation  .which  tiie  stockholders  as; 
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smned,  by  their  gabflcriptian  to  the  capital 
stock  of  the  corporation,  was  to  pay  the  sum 
of  1100  on  each  share,  in  each  instalments 
and  at  sach  times  as  dbotdd  be  required  by 
the  directors. 

2.  That  the  amomit  of  the  shares  sab- 
BCiibed,  and  not  the  sum  actually  paid  in, 
ooD^tuted  the  capital  stock  of  the  corpora- 
tun. 

8.  That  it  was  the  duty  of  the  directors  to 
call  in  such  instalments  as  were  necessary  to 
meet  the  debts  of  the  coiporation. 

4.  That  this  duty  might  be  enforced  by  a 
decree  in  chancery.  Conn,  Supreme  Ct.  1844, 
Ward  e.  Qriswoldyille  Manufl  Go.  16  Conn, 
593. 

156b  That  chancery  will  not,  ordinarily, 
decree  a  company  to  make  calls  in  favor  of  a 
psrticular  creditor, — see  Caae  of  York  Boild- 
ings  Co.  2  AtK  56. 
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L  Geneballt. 

1.  To  a  eorporatioB.  A  coiporation  may 
become  the  assignee  of  a  bond,  unless  spe- 
cially prohibited  by  the  charter.  A  special 
grant  of  such  power  by  the  charter  is  not 
necessary  to  the  possession  of  the  power. 
F,  J,  Supreme  Ot  1842,  Bennington  Iron 
Co.  9.  Rutherford,  8  Harris^  467. 

As  to  the  power  of  a  corporation  to  Take 
and  hold  property,  see  Pbofbbtt;  and  titles 
there  cited. 

2.  Though  the  charter  empowers  the  cor- 
poration to  take  and  hold  real  estate  for  spe- 
cified purposes  and  considerationa  only,  if 
the  conyeyanoe  is  in  terms  which  are  consis- 
tent with  such  purposes  and  considerations, 
it  may  be  sustained.  The  presumption  is  in 
its  favor.  J^,  T.  Ct.  of  Appeals,  1859,  Chau- 
tauque  Co.  Bank  «.  Risley,  19  N.  T,  ^9. 

S.  An  incorporated  bamk  haying  power  to 
acquire  real  property  in  '*  satisfaction  of 
debta,^  took  from  the  holder  of  a  sheriff ^s 
certificate  of  sale,  after  the  same  had  become 
absolute,  an  assignment  of  all  his  rights,  and 
then  recelYed  the  sheriffs  deed.  The  con- 
sideretion  of  the  assignment  was  expressed, 
in  general  terms,  to  be  "for  value  recdved,"  | 


and  there  was  no  other  proof  of  the  consid- 
eration. 

SMy  1.  That  the  assignment  was  presump- 
tively a  valid  transfer  to  the  bank,  the  words 
"for  value  received  ^  being  equally  referable 
to  a  debt  due  from  the  assignor,  or  to  a  pres- 
ent payment  in  money. 

2.  That  the  bank,  having  legally  acquired 
the  certificate,  could  take  the  sheriff's  deed, 
and  hold  the  title.    lb. 

4*  G^eral  averments,  in  a  bill  filed  by  a 
corporation  to  enforce  a  demand  held  by  aa- 
signment,  that  complainants  were  duly  incor- 
porated and  had  power  to  purchase  and  hold 
the  demand, — Seld  sufficient  on  demurrer. 
Camden  A  Amboy  R  R  Co.  o.  Bemer,  4  BotIk 
127. 

5.  By  a  corporatioD.  A  bank  may  assign 
or  convey  any  property  held  by  it,  and  may 
enter  into  the  common  covenants  of  guaranty 
or  warranty,  on  making  such  assignment  or 
conveyance.  N,  T.  Supreme  Ct.  1854,  Tsl- 
num  9.  Rochester  City  Bank,  18  Barb.  128. 

6.  An  assignment,  by  a  bank  of  a  mort- 
gage, for  the  legitimate  purpose  of  securing 
a  debt  due,  sustained,  as  an  act  within  the 
powers  of  the  corporation,  and  not  out  of  the 
usual  course  of  business,  if.  T.  Supreme  Ct 
1845,  GiUett  e.  Campbell,  1  Den.  520. 

7«  That  an  assignment  made  by  an  insol- 
vent bank  to  pay  an  existing  debt  to  a  cred- 
itor, is  not  i^eceesarily  void  because  the  value 
of  the  assigned  assets  is  larger  than  sufficient 
to  pay  the  debt,  and  the  assignment  contains 
a  stipulation  that  any  excess  shall  be  returned 
to  the  bank, — see  Carey  e.  Giles,  10  Gfa.  9. 

Aa  to  the  power  of  Fortlealar  dassea  of 
corporations,  such  as  BAincs,  Inbubahgb 
CoifPAiiiEa,  Railroad  Compai^ibs,  and 
others  to  assign  demands  acquired  by  them 
in  the  course  of  their  peculiar  business,  and 
the  manner  in  which  they  may  do  so,  see 
the  titles  treating  of  the  particular  classes  of 
corporations. 

As  to  the  transfer  of  Negotiable  instm- 
ments  owned  b^r  corporations,  see  Bills, 
akdNotbs. 

8.  Form.  Proper  mode  of  assignment  of 
a  bond  and  mortgage  by  a  corporation.  Hoyt 
9  Shelden,  8  Bomo.  267. 

9.  An  assignment  of  a  mortgage,  though 
made  by  a  corporation,  may  be  good,  al- 
though not  under  seal  2f.  T.  Supreme  Ct 
1845,  Gillett «.  Campbell,  1  Den.  520. 

10*  An  instrument  in  the  form  of  an  as- 
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signment,  by  a  mimicipal  corporation,  of  a 
decree, — Held^  under  the  circumstances,  oper- 
ative only  as  a  release.  N,  T,  8urr.  Ct  1840, 
Paff «.  Kinney,  1  Bradf,  1. 

11.  Authority  of  offloenu  Where  a  charter 
gives  to  a  board  of  directors  the  management 
of  the  affairs  of  the  coix>oration,  the  presi- 
dent and  cashier  cannot,  without  authority 
from  the  board,  assign  ehom9  in  action^  except 
when  done  in  the  usual  coune  of  business. 
Such  assignments  are  void.  JV.  F.  Ot,  qf 
Appeals^  1851,  Hoyt  v,  Thompson,  5  JVl  T, 
(1  Sdd,)  320. 

12*  A  charter  declared  that  the  corporate 
powers  should  be  exercised  by  a  board  of 
twenty-three  directors  4  omitted  to  prescribe 
the  number  necessary  for  a  quorum ;  but  gave 
power  to  make  such  by-laws  as  the  board 
should  judge  necessary. 

Eeldy  1.  That  a  by-law  declaring  five  di- 
rectors—or, in  the  absence  of  the  president, 
seven — a  quorum  for  the  transaction  of  the 
ordinary  business  of  the  company,  was  valid. 

2.  That  an  assignment  of  securities  to  a 
very  large  amount,  made  under  the  corporate 
seal,  to  secure  to  the  assignee  an  admitted 
debt  arising  in  the  business  of  the  company, 
was  "ordinary  business  of  the  company," 
which  such  quorum  might  direct    Ih, 

18*  Whether  the  transaction  be  small  or 
large,  cannot  affect  the  question  whether  it  is 
'*  ordinary  business.'*  Though  such  pledge 
or  assignment  was  of  the  principal  part  of 
the  assets  of  the  corporation  to  a  creditor 
who  was  pressing  for  payment  of  a  very 
large  demand,  yet  it  being  made  with  no 
design  qf  going  into  insolvency,  but  to  relieve 
the  corporation  from  embarrassment  and 
enable  it  to  continue  its  business, — ^the  trans- 
action should  be  deemed  included  in  the 
authority  delegated  to  the  five  directors.    /&. 

As  to  what  constitutes  a  Qnoroni,  in  gen- 
eral, see  Meetings  ;  Quoruic. 

14.  The  stockholders  of  a  bank,  having 
resolved  to  assign  its  assets  to  trustees,  for 
the  purpose  of  private  banking,  instructed 
the  president  and  directors  to  execute  deeds 
to  carry  -their  resolve,  into  effect,  and  the 
cashier  to  indorse  and  transfer  all  the  notes 
&c.  to  the  trustees.  Thereupon  the  presi- 
dent and  directors  conveyed  the  assets  to  the 
cashier,  in  trust  to  be  reconveyed  to  them- 
selves, which  was  done.  The  directors  then 
directed  A,  as  president,  to  indorse  all  notes 
&C.  which  was  done  in  the  presence,  and  with 


the  assent  of  the  cashier.  They  then  adjourned 
tine  die^  and  the  corporation  was  dissolved: 
Sddj  That  these  acts  were  in  conformity  with 
the  directions  given,  and  transferred  the  assets 
to  the  trustees,  who  were  therefore  authorized 
to  maintain  suits  on  the  notes.  Md,  Ot  of 
Appeals^  1849,  Merrick  o.  Bank  of  Metropolis, 
8  (7iZ2,59. 

15.  Where  a  number  of  notes  were  placed 
by  a  corporation  in  the  hands  of  trustees, 
who  were  authorized  by  resolution  of  the 
directors  to  dispose  of  any  of  them  in  a 
specified  manner,  and  such  trustees  trans- 
ferred a  portion  of  them  for  the  purpose 
stated, — Bsldf  that  the  transfer  was  valid. 
JV.  r.  Supreme  Ot.  1860,  Warner  tJ.  Chappell, 
82  Barb,  809. 

As  to  the  authority  of  the  Board  of  Dl« 
rectors  or  of  Partleiilar  officers,  to  assign 
assets  of  the  corporation,  see  Boabd  ;  Of- 
ficers ;  and  the  tities  of  particular  officers, 
and  those  of  particular  classes  of  corporations. 

1ft.  Mode  of  execution*  Where  the  di- 
rectors of  a  corporation  have,  by  resolution, 
duly  authorized  the  execution  of  an  assign- 
ment of  its  property,  it  is  no  objection  to  the 
validity  of  such  assignment,  that  it  was 
dated  and  executed  by  one  of  the  officers 
signing  it,  in  anticipation  of  the  resolution 
authorizing  it ;  it  not  being  executed  by  the 
other  officer,  or  delivered,  until  after  the 
passage  of  the  resolution.  JV.  T.  Supreme 
Ot  1862,  Carroll «.  Cone,  40  Barb.  220. 

17*  Affixing  corporate  seaL  The  presi- 
dent and  secretary  of  a  corporation  executed 
an  assignment  of  its  prox>erty,  and  attached 
the  seal  of  the  company  thereto,  without  any 
specific  authority  from  the  company  to  do  so. 

Eeldy  1.  That  this  was  not  a  proper  execu- 
tion of  the  instrument. 

2.  That  the  want  of  authority  on  the  part 
of  the  officers  could  not  be  cured  by  any 
proof  of  execution  made  before  the  commis- 
sioner. N.  T.  Supreme  Ot.  Sp.  T.  1868, 
Murray  «.  Yanderbilt,  89  Barb.  140. 

18*  How  the  authority  of  the  corporate 
officer  ito  afiix  the  seal  of  the  corporation  to 
an  assignment  should  be  alleged  in  the  cer- 
tificate of  acknowledgment, — see  Johnson  v. 
Bush,  8  Barb.  Oh.  207. 

19.  Presumption.  Where  the  directors  of 
a  corporation,  by  resolution,  directed  that  a 
claim  held  by  the  corporation  should  be 
transferred  to  certain  persons  specified,  and 
that  the  **  proper  officers"   should  execute 
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the  leqnifiite  as.iigninent, — HM^  that  it  was 
to  be  presomed,  at  least  in  fayor  of  third 
peraoDs  dealing  with  the  company,  that  the 
president  and  secretary  were  tlie  proper 
offioers  for  that  purpose.  N,  T.  Supreme  Ct 
1863,  Carroll  v.  Cone,  40  Barb.  220. 

20.  An  act  relative  to  a  banking  associa- 
tion haying  directed  that  the  prendent  and 
ashler  should  sign  the  contracts  of  the  asso- 
ciation,— Bdd^  that  their  signatures  were 
presomptiye,  if  not  condusiye,  eyidence  that 
such  contract  was  the  act  of  the  corporation. 
K  T.  Supreme  Ct.  1845,  Gillett «.  Campbell, 
1  JPiflk  520. 

21.  That  an  asragnment  of  an  eyidence  of 
debt  made  by  deliyery,  by  the  managing 
officer  of  a  corporation  owing  it,  is  pre- 
snmptiyely  yaUd,  to  the  same  extent  as  if 
made  by  an  indiyidual  owner, — see  Blake  «. 
HoDey,  14  Ind.  888. 

28.  Irapeaohing  corporate  asslgiiments* 
That  it  is  competent  to  attack  an  assignment 
made  by  an  insolyent  bank  to  a  creditor,  upon 
the  ground  of  fraud  in  fiict,  and  that  any  fact 
or  ciicumatance  withm  the  allegations  in  the 
complainant's  bill  may  be  proven,  which  wiU 
go  to  show  that  the  bank  intended  to  perpe- 
trate a  fraud  in  making  the  assignment, — see 
Carey  «.  Giles,  10  Ga.  9. 

28.  In  January,  1856,  an  insurance  com- 
pany being  embarrassed,  sundry  persons 
agreed  to  lend  to  it  their  notes,  on  condition 
that  it  should  deliver  to  certain  trostees  for 
their  benefit  other  notea  as  collateral  security. 
The  notes  were  lent  accordingly,  and  in  Feb- 
ruary, 1856,  the  collaterals,  including  a  note 
of  the  defendant,  were  assigned  to  the  trus- 
tees. They  did  not,  however,  obtain  poeses- 
non  of  the  defendant's  note  until  May,  1856, 
in  consequence  of  its  being  deposited  with  a 
bank  aa  security  for  a  debt  of  the  company. 
In  March,  1856,  a  claim  of  the  defendant 
against  the  company  for  a  loss  was  a<]yusted. 
In  an  action  brought  upon  this  note  by  the 
trustees, — Bdd^  1.  That  the  defendant  could 
not  impeach  the  power  of  the  officers  of  the 
company  to  make  the  sssignment. 

2.  That  he  could  not  set  off  his  claim 
against  the  comiwny,  it  not  accruing  until 
after  the  transfer  to  the  plaintifb.  N.  T, 
Supreme  Gt,  1868,  Kelson  «.  Edwards,  40 
Barb,  279. 

24.  Under  a  statute  prohibiting  a  trans- 
fer of  assets  of  a  corporation  exceeding 
(1,000  in  value,  without   a  resolution   of 


the  board  of  directors,  if  one  claiming  as 
purchase  from  a  corporation  of  effects  ex- 
ceeding that  value,  proves  that  he  paid  value, 
the  burden  of  proof  rests  upon  the  other 
party  to  prove  that  the  purchaser  had  notice 
of  any  want  of  authority  for  the  transfer. 
N.  r.  Supreme  Ct.  1860,  Warner  r.  Chap- 
pell,  32  Barb.  809;  S.  P.  Akin  v.  Blanchard, 
Id.  527. 

2o.  A  transfer  or  assignment  of  the  efiects 
of  an  association,  made  by  the  president  by 
direction  of  the  finance  committee,  aft^ 
notice  to  the  president  of  a  motion  for  an 
ii^unction  and  receiver,  is  not  to  be  permitted 
to  stand.  It  is  a  fraud  on  the  court  and  its 
process.  So  held,  where  the  motion  had  been 
granted  before  the  execution  of  the  assign- 
ment N.  T.  A.  F.  Chan.  Ct.  1848,  Leavitt 
V.  Tylee,  1  SaMff.  Ch.  207. 

II.    In  Tbubt  for  Cbbditobs. 

28.  Effect  of  Insolveney  of  corporatioii, 
upon  its  power  to  assign*  That  at  common 
law  mere  insolvency  does  not  destroy  the 
power  of  a  corporation  to  make  a  transfer  of 
its  property  or  choees  in  action, — see  Hoyt  v. 
Shelden,  8  Bosw.  267. 

27.  The  insolvency  of  a  corporation  does 
not  affect  its  right  to  prefer  creditors.  Pa. 
Supreme  Ct.  1843,  Dana  v.  Bank  of  United 
States,  5  Watts  dh  S.  223. 

28.  The  New  York  act  to  prevent  fraudu- 
lent bankruptd^  by  incorporated  companies, 
prohibiting  an  assignment  of  any  property  to 
any  officer  or  stockholder  for  the  payment  of 
any  debt,  and  any  assignment  to  any  person, 
in  contemplation  of  insolvency,  was  intended 
to  prevent  an  sssignment  which  should  give 
a  preference  to  the  officers  or  stockholders, 
and  to  secure  the  making  a  fair  dividend 
among  the  bcma  fide  creditors.  An  assigui 
ment  made  not  in  contemplation  of  insol- 
vency, and  made  to  assignees  who  are  not 
officers  or  stockholders  of  the  corporation,  in 
trust  for  the  payment  of  all  its  debts  pro 
rata,  is  valid.  If.  T.  Supreme  Ct.  1829, 
Haxtun  v.  Bishop,  8  Wend.  13.     . 

29.  Although  the  provisions  of  a  statute 
which  render  void  transfers  by  corporations 
who  have  refused  specie  payments,  or  in  coh- 
templation  of  insolvency — e.  g.  2  N.  Y.  Rev. 
Stat  5  ed.  600,  §  4^may  be  applicable  to 
manufacturing  companies;  and  although 
neither  publicity  nor  knowledge   by  tib.e 


u 


In  Trust        [ASSIGNMENTS.]   for  OredUara. 


transferee,  of  actual  insolyency,  is  essential 
to  make  the  transfer  yoid,  yet  the  terms  of 
such  a  statute  should  not  be  held  to  embrace 
sales  in  the  ordinary  and  legitimate  business 
of  such  company,  at  times  when  it  might  be 
held  afterwards  to  haye  been  on  the  yerge  of 
insolyency,  and,  therefore,  in  contemplation 
of  it.  For  by  such  construction  the  whole 
business  of  the  company  would  be  impeded. 
The  statute  should  be  deemed  only  in- 
tended to  preyent  injurious  preferences,  and 
<<  contemplation  of  insolyency"  must  also 
mean  something  more  than  mere  expectation 
of  it ;  it  must  include  proyision  against  its 
results,  as  to  the  transferee,  and  that  can  only 
be  where  he  is  already  a  creditor,  and  the 
object  is  to  take  his  debt  out  of  the  equal 
ratable  distribution  of  assets.  N.  T.  Superior 
Cft  1860,  Heroy  v.  Eerr,  8  Bono.  194 ;  21 
Saw,  Pr,  409. 

80*  A  payment  or  transfer  made  by  a  cor- 
poration, eyen  when  actually  inaolyent,  is 
iA>t  to  be  deemed  yoid  as  made  with  intent 
to  prefer  a  particular  creditor,  unless  the 
intent,  as  well  as  the  insolyency,  is  alleged 
and  proyed.  JT.  7".  Ct,  of  Appeals^  1857, 
Curtis  f».  Leayitt,  15  N".  T,  (1  Smith)  9, 109, 
188,  198. 

As  to  assignments  made  by  corporations  in 
pursuance  of  Legal  proceedings  to  wind  up 
their  affairs,  see  Dibsolutioh  ;  Insolvbnct; 

BBCBiyEB. 

81.  The  power  to  prefer  eredttors.    A 

corporation,  unless  restricted  by  its  charter, 
or  preyented  by  the  operation  of  some  bank- 
rupt or  insolyent  law,  may,  by  virtue  of  its 
general  power  to  contract,  make  an  assign- 
ment of  its  effects,  entire  or  partial,  with'or 
without  preferences,  if  made  honajide  for  the 
payment  of  its  debts.  Ark.  Supremo  Ct. 
1858,  Ringo  v.  Real  Estate  Bank,  8  Engl  568 ; 
Jlid,  Ct.  of  AppedUy  1884,  State  of  Mary- 
land V.  Bank  of  Maryland,  9  OiaAJ.206; 
Fa.  Supreme  Ct.  1848,  Dana  y.  Bank  of 
United  States,  5  Watti  d  S.  228. 

82*  A  corporation,  as  well  as  a  priyate 
indiyidual,  may  make  a  bona  Jide  assignment 
of  all  its  property  to  trustees  for  the  payment 
of  its  debts,  and  has  a  right  to  prefer  one  set 
of  creditors,  or  a  single  creditor,  to  others,  in 
all  cases  not  affected  by  the  bankrupt  or  in- 
solyent laws.  Such  an  assignment  made  by 
the  Central  Board  of  the  Real  Estate  Bank 
of  Arkansas — Eeld  yalid,  though  some  of 
the  trustees  were  indebted  to  the  bank,  their 


indebtedness  not  being  thereby  extinguished ; 
and  though  the  debtors  of  the  bank  were 
allowed  to  pay  in  eight  annual  instalments; 
and  though  it  was  not  expressed  on  the  &ce 
of  the  deed  that  the  bank  was  not  in  failing 
or  insolyent  circumstances.  Eieildj  also,  that 
bonds  giyen  by  the  trustees  to  the  attorney 
of  the  bank  and  his  successors  in  office  were 
yalid.  Arh  Suprems  Ct.  1842,  Etp.  Ckm- 
way,  4  Ark.  802. 

88.  It  is  competent  for  a  banking  corpora- 
tion, in  making  an  assignment,  to  prefer  those 
holders  of  its  notes  who  are  willing  to  deposit 
them,  and  accept  certificates  drawing  inter- 
est ;  but  it  cannot  compel  any  creditor  who 
chooses  to  run  the  risk  of  a  failure  of  assets, 
to  forego  any  part  of  his  daim  or  demand 
against  the  assets  of  the  bank.  He  may  be 
postponed,  but  cannot  be  deprived  of  any 
claim  on  the  surplus  assets.  Arh.  Supreme 
Ct.  1858,  Ringo  «.  Real  Estate  Bank,  8  Engl 
568. 

84.  The  power  to  asstgn  withoat  prefer- 
ences. A  corporation  may  pledge  its  things 
in  action  to  trustees  for  the  benefit  of  credit- 
ors. N.  T.  Supreme  Ct.  1868,  Nelson  «.  Ed- 
wards, 40  Barb.  279 ;  Chirk  v.  litcomb,  42 
Barb.  122. 

85.  A  corporation  may  asdgn  its  property 
to  a  trustee  for  the  benefit  of  its  creditors.* 
Tenn.  Supreme  Ct.  1848,  Hopkins  v.  GhiUatin 
Turnpike  Co.  4  Etmph.  408 ;  If,  T.  Supreme 
Ct.  1855;  Hurlbut  v.  Carter,  21  Barb.  221. 
Compare  mipra,  6,  7. 

86»  A  corporation  may  make  an  assignment 
of  its  property  in  trust  for  the  payment  of  its 
debts,  preserying  to  each  creditor  the  right  of 
sharing  equally  and  ratably  according  to  the 
amount  of  his  claiuL  JUiss.  Superior  Ct  qf 
Chancery,  1848,  Robins  v.  Embiy,  1  Smedes 
S  M.  207,  258 ;  Montgomery  f>.  Commercial 
Bank  of  Rodney,  1  Smedee  dh  M.  682. 

87.  A  corporation,  whether  trading  or  re- 
ligious, may,  at  common  law,  assign  its  prop- 
erty in  trust  for  the  payment  of  its  debts,  un- 
less restrained  by  its  charter  or  by  some  other 
statute.  And  such  an  assignment  may  be 
made  to  persons  ineligible  under  the  charter 
to  be  general  trustees  of  the  corporation. 
K  T.  Ct.  of  Appeals,  1850,  De  Ruyter  v.  St 
Peter's  Church,  8  JV.  T.  (8  Comst.)  288. 


•  The  right  of  corpontkxu  in  Loalfluia  to  make  volantary 
oMilons  of  aneti  to  eredlton,  and  obtain  benefit  of  insolvent 
Uwt,  denied.  JelMes  «.  DelleTiUe  Iron  Woits  Co.  18  Za. 
Ann.9IS6. 
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S8»  That  a  corporation  cannot  make  an 
aflrignment  which,  in  its  terms  or  effect,  is 
contraiy  to  the  proviaioiis  of  the  charter — see 
BiDgo  «.  Real  i^ate  Bank.  8  Engl.  568. 

89.  Where  the  particular  mode  in  which 
the  afiEurs  of  a  certain  dass  of  corporations 
shall  be  wound  op,  in  case  of  insolTency,  is 
preBcribed  by  statute,  an  assigmnent  made 
manifesdy  with  a  view  to  eyade  the  provis- 
ioDS  of  the  statute  cannot  be  sustained.  MUh. 
Ch,  1888?  Bank  Commissioners  o.  Bank  of 
Brest,  mnring.  (Jh,  106. 

46.  That  tlie  corporate  power  to  alienate 
fx  aaaign  the  corporate  property  is  not  affeot- 
ed  by  a  proyision  in  the  charter  that  the 
stockholders  shall  be  indiyiduaUy  liable  for 
the  corporate  debts, — see  Pope  o.  Brandon,  2 
Stem.  401. 

41.  — under  statates  of  Maryland,  The 
Igydng  corporations  of  the  State  of  Maryland 
ml^  provide  for  the  payment  of  their  debts 
by  a  transfer  in  trust  of  all  the  property  of 
the  bank.  Md.  Ot.  of  Appeals^  1884,  Union 
Bank  of  Tennessee  o.  EUicott,  ^  Qia  A  J. 
868. 

42.  Funds  belonging  to  the  State  of 
Maiyland  were  deposited  in  the  Bank  of 
Karyland,  under  a  resolution  of  the  general 
aflsembly.  The  bank  being  in  failing  circum- 
stances, the  president  and  directors  trans- 
fened  all  its  property  to  trustees  for  the 
equal  benefit  of  all  its  creditors:  Hddy  that 
the  aasignnient  was  valid,  and  that  the  deed 
of  trust  protected  the  property  in  the  hands 
of  the  trustees  against  the  right  of  the  State 
to  that  preference,  in  the  payment  of  its  debt, 
to  which  it  would  have  been  entitied  had 
there  been  no  valid  transfer  or  existing  lien. 
Md,  Ct  of  Appeals,  1884,  Maryland  «.  Bank 
of  Maryland,  QGUldJ.  205. 

48.  —  of  MiBalssippl.  That  the  right  of 
a  bank  in  idling  drcumstancea,  to  make  a 
general  assignment  for  the  benefit  of  credi- 
tors is  not  taken  away  by  the  statute  of 
DfiaaiflBippi  of  1840  prohibiting  banks  from 
transferring,  by  indorsement  or  otherwise, 
any  note,  bill  receivable,  or  other  evidence  of 
debt  See  Montgomery  o.  Commercial  Bank, 
1  8msde9  db  M.  682;  Grand  Gulf  R  R  & 
Banking  Co.  r.  State,  10  SmedM  dt  M.  428. 

44.  —  of  New  York.  The  provision  of 
1  N.  T.  Rev.  Stat  791— that  no  assignment 
&cby  any  moneyed  corporation,  when  in- 
solvent, giving  prrferencea  shall  be  valid — 
implies  that  an   assignment  made   wWunU 


giving  preferences,  is  valid.  K  71  Supreme 
Gu  8p.  T.  1857,  Bowery  Bank  Case,  6  Abb. 
Pr.  415. 

4&.  An  assignment  of  all  its  property,  by 
a  mutual  insurance  company,  created  subse- 
quent to  the  enactment  of  the  Revised 
Statutes,  for  the  equal  benefit  of  all  its  credi- 
tors, is  valid  in  New  York.  An  insurance 
company  is  a  moneyed  corporation,  and  may 
therefore  make  an  assignment  without  pre- 
ferences, under  1  Rev.  Stat  501,  §  9.  N.  T. 
Supreme  Ct.  Sp.  T:  1858,  Hill  «.  Reed,  16 
Ba^.  280. 

46.  A  corporation — e.  g.  an  insurance  com- 
pany— may  make  a  general  assignment  for 
the  benefit  of  creditors;  though  forbidden 
by  the  statute  of  the  State—^.  g.  1  K.  T. 
Rev.  Stat  501,  $  9 — to  give  preferences 
among  creditors.  But  a  corporation  cannot 
transfer  the  powers  of  its  officers  as  such,  to 
an  assignee.  The  aadgmnent  transfers  the 
assets  merely,  not  the  franchise.  Hence  the 
assignee  of  an  insurance  company  receives  no 
power  to  make  assessments  upon  premium 
notes  transferred  to  him  under  the  assign- 
ment N,  T.  Supreme  Ct.  1855«  Hurlbut  v. 
Carter,  21  Barb.  221. 

47.  In  Kew  York  an  assignment  by  a 
manufacturing  corporation,  in  contemplation 
of  insolvency,  of  all  its  property  in  trust  for 
payment  of  all  its  debts  ratably,  is  void; 
under  1  Rev.  Stat  608,  §  4.  K  T.  Supreme 
at.  1853,  Harris  e.  Thompson,  15  Barb.  62. 

48.  —  of  Ohio.  That  under  statutet 
which  provide  that  no  bank  shall  make  as- 
signments in  favor  of  creditors,  and  authorize 
a  commissioner  to  take  possession  of  assets 
in  insolvency,  and  declare  that  aU  assign- 
ments shall  be  void  as  against  the  operation 
of  the  act,  an  assignment  by  a  bank  is 
not  entirely  void,  but  only  so  far  as  it  con- 
flicts with  the  action  of  the  commissionerB, — 
see  Roesman  v.  McFarland,  9  Ohio  St.  369. 

49.  That  an  assignment  made  by  a  corpo- 
ration for  the  benefit  of  certain  preferred 
creditors,  of  the  general  effects  of  the  corpo- 
ration, should  not  be  held  to  include  the 
capital  stock, — see  Ohio  Life  Ins.  &  Trust  Co. 
V.  Merchants'  Ins.  &  Trust  Co.  11  Humph.  1. 

M.  —  of  Pennsylvania.  Delivering  to 
a  creditor's  bank,  acting  for  itself  and  other 
creditors,  notes  and  bills  of  exchange  as 
collateral  security,  upon  a  condition :  Bdd, 
not  equivalent  to  an  assignment  for  the 
benefit  of  creditors,  and  not  therefore  void 
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became  tmieooided,  as  reqiuied  in  the  case 
of  such  assignments  by  a  State  statute.  See 
Griffin  «.  Rogers,  88  Pa,  8t  382. 

51.  Yalldftjof  asgigmnents  in  partieiilar 
cases.  An  assignment  of  all  the  property 
and  assets  of  a  bank  to  trustees,  for  the  benefit 
of  creditors,  executed  by  the  president,  and 
sealed  with  the  seal  of  the  bank,  in  pursuance 
of  an  ordinance  of  the  board  of  directors,  is 
yalid;  and  the  trustees  may  maintain  a  bill 
in  equity  againbt  a  part  of  the  diiectors,  who 
haTe  obtained  possession  of  the  property  of 
the  bank,  and  refuse  to  deliver  it  to  the 
trusteea  That  some  of  the  trustees  have  not 
executed  bonds,  as  required  by  the  deed,  is 
no  objection  to  their  right  to  maintain  the 
bill,  the  assignment  vesting  the  property  in 
the  trustees  absolutely,  or  if  on  a  condition, 
a  condition  subsequent.  That  a  part  only  of 
the  trustees  have  signed  the  deed,  is  no  ob- 
jection to  the  suit  being  maintained  in  the 
names  of  all,  when  they  are  all  before  the 
court,  as  the  court  could  transfer  the  posses* 
sion  to  those  who  had  signed,  holding  it  for 
the  others  to  come  in  and  execute  the  neces- 
sary bonds;  and  if  they  failed  to  do  so  in  a 
reasonable  time,  remove  them  and  appoint 
others.  The  remedy  by  an  action  of  replevin 
is  inadequate  and  incomplete.  Arh.  Supreme 
Ct.  1842,  Exp,  Conway,  4  Arh,  802. 

52.  A  manufacturing  company  in  embar- 
raaied  circumstances,  made  a  general  assign- 
ment of  its  effects  to  A,  to  secure  him  for  his 
nubilities  for  the  company  as  indorser  and 
otherwise,  with  power  to  work  up  the  stock 
on  hand,  and  to  make  purchases  of  any  ma- 
terials necessary  for  that  purpose,  (and  to  re- 
imburse all  expenses  so  incurred  from  the 
avails  of  the  property  assigned.  Held^  that 
such  special  power  did  not  invalidate  the  as- 
signment. Conn,  Supreme  Ct,  1840,  Kendall «. 
New  England  Carpet  Co.  18  Ccnn,  882. 

h%.  Where  a  manu&cturing  company,  sub- 
sequent to  an  assignment  of  its  property  to 
A,  an  indorser,  to  secure  him  for  his  liabili- 
ties contracted  as  such  for  the  company, 
mortgaged  the  same  property  to  B,  and  then 
C,  a  partner  in  the  company,  and  agent  for 
both  the  company  and  for  A,  under  the  as- 
signment, applied  $1,000  of  the  avails  of  the 
mortgaged  property  to  the  payment  of  other 
debts  of  the  company, — ^It  appearing  that  A, 
after  the  mortgages,  had  received  funds  of 
the  company  not  embraced  in  the  mortgagee, 
to  the  amount  of  |4,000,   which  he  had 


credited  in  his  account  with  the  company 
and  B, — EM^  that  neither  the  company  nor 
B  could  take  exception  to  the  account  on 
this  ground.    lb, 

54.  The  president  of  a  bank,  by  the  au- 
thority of  the  directors,  given  before  the 
time  limited  for  dosing  the  ooncems  of  the 
bank,  assigned  certain  notes  to  trustees,  to 
whom  the  property  of  the  bank  bad  been 
transferred  for  the  benefit  of  the  stockholder 
HMy  that  the  asdgnment  terminated  the 
interest  of  the  corporation  in  the  notes, 
vested  the  legal  interest  in  the  trustees,  and 
the  beneficial  interest  in  the  stockholders. 
Me,  Bupreme  Ct.  1848,  Stevens  v.  HiU,  29  Ma. 
188. 

55.  A  banking  corporatian,  also  authorized 
by  its  charter  to  construct  and  operate  a 
railroad,  having  nearly  completed  the  road, 
and  exhausted  its  means,  was  compelled^ 
make  an  assignment  for  the  benefit  of^u 
creditors.  The  period  for  completing  the 
road  allowed  by  the  charter  of  the  company 
had  nearly  expired,  the  expiration  of  whichf 
without  the  completion  of  the  road,  would 
cause  a  forfeiture  of  its  charter.  The  road 
in  its  then  unfinished  condition  was  compara- 
tively worthless*  and  its  not  being  completed 
would  be  a  total  loss  to  the  company  of  the 
amount  expended,  and  would  diminish  the 
ability  of  the  company  to  meet  its  debts. 

In  reiipect  to  completing  and  operating  the 
company^s  railroad, — Bdd^  1,  that  a  provision 
in  the  deed  of  assignment,  authorizing  the 
assignees  to  borrow  $250,000  to  complete  the 
road,  and  pledging  the  assets  of  the  company 
and  the  profits  of  the  road,  for  the  payment 
of  that  sum  when  borrowed,  before  any  other 
debts  were  paid,  did  not  vitiate  the  assign- 
ment* 

2.  That  provisions  in  the  assignment  which 
conferred  upon  the  trustees  the  power  of 
managing  and  controlling  the  road,  merdy 
operated  to  assign  the  profits  of  the  road, 
with  its  temporary  control,  to  the  assignees 
for  the  benefit  of  the  creditors,  and  did  not 
vitiate  the  instrument  itself. 

8.  That  a  provision  reserving  power  to  the 


*  For  views  advcnd  to  this  podtioa,  but  not  stated  In  the 
text  beosnse  thoy  were  adTanoed  in  cases  noi  Involving  as- 
signments by  corporations,  see  Danbam  «.  Waterman,  17 
^.  F.  9;  6  Abb,  Pr.  867;  Van Nest«.  Toe,  1  Satu(/.  Ch.  4; 
%y.  Y.  Leo-  0h9,  70;  Hitchcock  «.  Cadmus,  2  Bnrb.2«l\ 
Jessap  «.  Halse,  81  K.  T.  168;  fichlossei  «.  WlUett,  84 
Barb.  615;  12  Abb.  Pr.  897 ;  and  S.  0.  9ub  nons  Schlus- 
sd  €.  WIEett^  23  JBow.  Pr.  15w 
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directory  to  appoint  new  trustees  to  fill  any 
Tacancies  wMch  might  occur,  did  not  vitiate 
the  aasignnient, 

4.  That  a  prorislon  requiring  the  aaaigneeB 
''to  pay  all  the  neoeseary  expenses  of  th'e 
president,  directors  and  company  of  the 
bank  in  the  management  of  the  corporation,'' 
would  not  ayoid  the  assignment ;  as  it  did 
not  show  a  fraudulent  intent  to  secure  a 
benefit  to  the  assignors,  but  a  design  to  ob- 
tain a  fhtore  accruing  profit  for  the  benefit  of 
creditore. 

5.  The  Act  that  such  assignment  made  the 
aadgnees  the  joint  agents  of  the  bank  aiid 
the  creditors  of  the  bank  in  managing  the 
road,  and  in  receiying  and  disbursing  the 
profits,  did  not  vitiate  it.  JfiM.  Superior 
CL  ^  Chancery,  1848,  Bobins  e.  Embiy, 
1  amedn  A  M,  207. 

56.  In  respect  to  collecting  the  company\i 
anets  and  paying  its  debts, — Eddy  1.  That 
the  assignment  was  not  rendered  void  by  a 
prorision  allowing  twelve  months  for  the  col- 
lection of  the  debts  (which  were  numerous  and 
due  iW>m  persons  widely  scattered),  before  any 
distribution  should  be  made.  The  time  was 
not  unreasonable,  under  the  circumstances. 

2.  That  it  was  not  vitiated  by  a  power 
oon&rred  upon  the  assignees  to  compromise 
with  the  debtors  in  such  a  manner  as,  in  the 
jadgment  of  the  aadgnees,  should  be  "  for 
the  interest  of  the  creditors." 

8.  That  it  was  no  objection  to  such  assign- 
ment that  the  assignees  were  prohibited  from 
paying  any  claim  not  first  declared  valid  by 
the  board  of  directors. 

4.  That  it  was  no  objection  to  the  assign- 
ment that  the  assignees  were  required  thereby 
to  account  periodically,  to  the  board  of  di- 
rectors.   Ih. 

57«  An  assignment  by  a  banking  and 
iBihoad  corporation  which  showed  upon  its 
&oe  an  intention  to  postpone  the  credi- 
tors of  the  corporation,  to  use  the  effects 
of  the  bank  for  the  completion  of  the 
ruboad,  pay  the  trustees  enormous  salaries, 
and  make  no  dividend  among  the  creditors 
of  the  bank  until  these  objects  were  accom- 
plished,— Hddy  void,  under  the  circumstances, 
as  fraudulent  against  creditors  who  had  not 
become  parties  to  it.  Bodley  v.  Goodrich, 
7  Haw,  277.  Compare  Arthur  «.  Commercial 
&c  Bank,  0  Bmede*  «£  Jf.  804;  Fellows^. 
Commercial  &c  Bank,  6  Sob.  La,  240. 

58.  That  the  fact  that  the  schedule  attached 


to  a  deed  of  assignment  made  by  a  corporation 
is  defective,  or  that  no  schedule  was  attached 
at  all,  will  not  vitiate  the  assignment, — see 
Exp,  Conway,  4  Ark,  802 ;  Robins  v,  Embry, 
I  aiMdes  db M.{Ch,)^'t. 

69.  Bights  of  porohasers  under  assigB- 
menta.  That  although  the  assignee  of  a 
corporation  had  notice  of  its  insolvency, 
(which  invalidated  the  transfer  as  to  him,  as 
against  creditors  of  the  corporation),  yet  a 
purchaser  from  him,  in  good  fidth  uid  for 
value,  without  notice  of  the  insolvency,  ob- 
tains a  valid  title, — see  Hoyt  v,  Shelden,  8 
Brno,  267. 

60.  That  if  a  company  formed  by  the 
illegal  union  of  other  companies,  can  be  re- 
garded as  existing  de  faetOy  its.  transfer  of 
notes  to  the  component  companies  upon  its 
dissolution  by  order  of  court,  passes  a  good 
title,— see  Famsworth  v.  Drake,  11  Ind.  101. 


ASSOCIATIONS. 

[Thli  Utto  onbnoes  lom*  genornl  ralw  applicable  to  vnlo- 
corporated  oompanles,  resemblixig  in  number  of  memben, 
form  of  organisation  kc.  corporate  bodies.  These  mlee, 
thoagh  not  properiy  a  part  of  the  law  of  oorporatloni,  are 
Inaerted  becanee,  and  lo  far  as,  they  throw  light  npon  the 
But^ect  by  their  analogleSb  The  peculiar  nature  of  those 
companies  over  which  some  part  bat  not  all  of  the  law  of 
corporations  has  been  extended  by  statute,  la  treated  under 
JouT  Stock  Compakibb.] 

!•  Nature*  How  far  joint  associations  not 
incorporated  are  considered  in  law  as  being 
merely  partnerships— see  WiUiams  v.  Bank  of 
Michigan,  7  Wend.  542 ;  Townsend  «.  Go- 
ewey,  10  Wend.  424 ;  Crow  «.  Jackson,  6  BhUy 
478;  Wells  v.  Gates,  18  Bwrb.  654;  Dennis  r. 
Kennedy,  1 0  Id.  517 ;  Babb  9.  Reed,  5  BawU, 
151 ;  Atkins  v.  Hunt,  14  N.  K  205 ;  Bullard 
r.  Ejnney,  10  Cal.QO. 

2.  How  far  they  are  distinguished  from 
partnerships,  and  treated  as  resembling  cor^ 
porations.*     Cox  «.  Bodflsh,  85  Me.  802; 

*  The  tme  principle  Is,  and  upon  this  riew  the  apparent 
discordance  in  the  cases  may  be  nearly  reconciled,  that  the 
law  aUowB  associates  to  Imitate  the  organisation  and  meth- 
ods of  corpoiationa  so  far  as  their  rights  between  themsdrea 
are  InTolved,  and  will  enforce  their  articles  of  agreement 
(nothing  illegal  or  unconscientious  appearing)  as  between 
the  parties  to  them.  But  the  public  and  creditors  have  a  right 
to  Invoke  the  application  of  the  law  of  partnership  to  the 
dealings  of  any  trading  association,  unless  such  association 
has  the  shldd  of  inoorporatlon.  Thus,  If  the  controversy  is 
between  membert  of  the  asaooAatton,  and  relates  to  sudh  sub- 
jects as  mode  of  acquiring  membership,  tenure  of  the  prop- 
erty, division  of  profits,  transfer  of  shares,  voting,  expulsion, 
dissolution,  or  the  like,  the  courts  may  deal  with  the  associ- 
ation by  analogy  to  the  law  of  corporations,  so  far  as  the 
compact  between  the  nemben  contemplates.    But  if  the 
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Commonwealth  v.  Gieen,  4  Whart,  531,  598 ; 
liyingBton  «.  Lynch,  4  JoJms*  Oh.  ilB;  Irvine 
V.  Forbes,  11  Barb.  587. 

8.  The  general  assembly  of  the  Presbyte- 
rian Chmrch,  in  Penngylvania,  is  not  a  quoii 
corporation;  because  it  has  not  the  capacity 
to  sue  and  be  sued  as  an  artificial  person;  and 
a  quan  corporation  is  also  established  bylaw, 
but  that  assembly  is  not.  Neither  does  that 
assembly  bear  the  same  relation  to  the  corpo- 
ration of  the  trustees  to  the  assembly,  na  the 
shareholders  do  to  a  bank  or  joint-stock  com- 
pany, for  the  latter  are  an  integral  part  of  the 
corporation.  The  assembly  is  a  segregated 
association,  which,  though  it  is  the  repro- 
ductiTe  organ  of  corporate  succession,  is  not 
itself  a  member  of  the  body.  Pa.  Supreme 
Ct.  1830,  Commonwealth  «.  Green,  4  Whart. 
581,  598. 

4.  The  open  board  of  brokers,  in  the  City 
of  Kew  York,  is  not-a  corporation,  nor  i^  it  a 
joint-stock  association,  nor  is  it,  as  respects 
questions  relating  to  the  continuance  or  term- 
ination of  membership  in  it,  a  partnership. 
It  is  a  Toluntary  association  of  persona,  who, 
for  conyenience,  have  associated  to  provide, 
at  the  common  expense,  a  common  place  for 
the  transaction  of  their  individual  business  as 
brokers.  iV.  T.  Oamnwn  PI.  1867,  White  v. 
Brownell,  8  Abb.  Pr.  818. 

5.  Membership^  The  agreement  which  the 
members  of  such  an  association  have  made 
upon  the  subject  of  membership,  and  what 
shall  be  the  terms  on  which  it  shall  be  ac- 
quired, and  the  grounds  and  proceedings  upon 
which  it  shall  be  terminated,  must  determine 
the  rights  of  parties  on  that  subject.  A  court 
of  justice  must  recognize  and  enforce  these 
provisions  of  the  compact  It  cannot  substi- 
tute another  contract  for  the  one  which  the 
parties  have  made.  One  who  becomes  a 
member  of  such  an  association,  submits  him- 
self to  its  rules.  If  those  rules  provide  for 
expulsion  upon  certain  grounds,  and  direct  a 
mode  of  proceeding  before  a  committee  or  tri- 
bunal of  the  association  to  ascertain  whether 
in  a  given  case  such  grounds  exist,  a  member 
cannot,  when  they  are  invoked  against  him- 
self (nothing  unreasonable  or  unconscientious 

question  is  between  the  Mtodatlon  or  Its  memben  and  third 
parUsBf  and  relates  to  such  points  as  in  what  name  the  aaso- 
datlcNi  maj  one,  whether  memben  are  individually  liable  to 
the  crediton  for  debts  Ac,  a  mere  compact  of  assodatlon 
cannot  vary  the  rii^ts  of  strangen  to  It,  but  the  aasoclates 
moBt  submit  to  the  general  rules  of  law  appUoaUa  to  the 
qocfUoDs  raised. 


I  in  them  being  shown),  resort  to  a  court  of 
justice  to  prevent  them  from  being  put  in 
force.  An  injunction  against  the  tribunal  of 
the  association,  or  against  an  officer  of  the  as- 
sociation charged  with  executing  the  decieion 
of  such  tribunkl,  win  not  He.  Ih.  Compare 
infra,  16. 

6.  In  the  case  of  an  unincorporated  associ- 
ation, persons  become  members  of  the  associ- 
ation by  originally  subscribing  to  the  articles, 
and  whether  certificates  of  stock  were  issued 
to  them  or  not,  they  are  proper  parties  plain- 
tiff in  an  action  for  redress  against  any  per- 
sons who  have  committed  a  breach  of  trust, 
or  who  hare  fraudulently  concealed  the  prop- 
erty of  the  association,  or  injured  or  destroyed 
it  by  negligence  or  intentional  fraud.  And 
it  does  not  follow  that  because  the  articles  of 
association  provide  that  the  government  and 
management  of  the  concern  shall  be  subject 
to  rules  and  regulations  adopted  by  a  major- 
ity of  the  associates,  therefore  an  individual 
member  shall  be  debarred  from  resorting  to  a 
court  of  justice  for  redress,  in  case  of  fraudu- 
lent appropriation  or  wilful  destruction  of  the 
joint  property  by  other  members.  If.  T.  Sun 
preme  Ct.  1854,  Dennis  v.  Kennedy,  19  Barb. 
517. 

7.  Member  of  an  unincorporated  associa- 
tion allowed  to  be  examined  as  a  witness 
against  it.  Ridgely  «.  Dobeon,  8  WaUs  d  8. 
118 ;  Lake  ^.  Munford,  4  Smedes  <§  M.  812. 

8«  Sabsorlptlon  to  stock.  Where,  by  the 
articles  of  an  unincorporated  joint-stock  asso- 
ciation, it  was  agreed  that  all  the  property  of 
the  company  should  be  vested  in  trustees 
thereafter  to  be  elected,  and  that  the  subscrib- 
ers would  pay  to  such  trustees  the  amount  of 
their  respective  subscriptions, — EBdd^  that  an  • 
action  to  recover  the  amount  subscribed  by  a 
member  might  be  brought  and  maintained  in 
the  names  of  the  trustees  so  elected.  N.  T. 
Supreme  Ot,  1848,  Cross  i>.  Jackson,  5  MU, 
478. 

9.  Transfer  of  shares.  Articles  of  co- 
partnership of  an  association  provided  that  a 
partner  might  assign  his  shares  by  a  certifi- 
cate in  vmting,  which  being  lodged  with  the 
derk  of  the  company,  should  entitld  the  as- 
signee to  an  the  privileges,  and  subject  him 
to  an  the  liabilities,  of  a  partner.  Edd,  that 
a  valid  assignment  might  be  made  without 
such  certificate,  notwithstanding  the  articles. 
Mass.  Supreme  Ot.  1827,  Alvord  v.  Smith,  5 
Pie^282. 
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10.  ProTisions  of  articles  of  an  unincor- 
porated association,  relative  to  transfer  of 
stock,  construed,  in  a  particular  case.  Sav- 
age 9,  Putnam,  32  Barb,  420;  Chappell  v, 
Cadell,  Jacob,  537. 

11*  Articles  of  agreement'  of  an  unincor- 
porated association,  stipulated  that  the  capi- 
tal stock  should  be  divided  into  shares  which 
should  be  transferable ;  that  no  member  "  shall 
be  discha^ed  from  his  obligations,  as  a  mem- 
ber of  the*company,  by  transfer  of  his  share 
or  shares,  until  the  transfer  is  certified  to  the 
secretary;  and  no  person  becoming  a  party  by 
the  purchase  of  a  share  or  shares  shall  be 
entitled  to  the  privilege  of  membership,  until 
he  signs  these  articles;*'  and  that  trustees 
should  be  appointed  to  manage  the  afiairs, 
in  whom  all  the  property  should  vest  in 
trust  Accordingly  trustees  were  appointed, 
who  made  purchases  of  real  and  personal 
property,  and  proceeded  to  the  transaction  of 
business.  Shares  were  from  time  to  time 
transferred,  until  twenty-nine  fortieths  of 
^m  were  held  by  one  person.  Held,  that  a 
Bale  by  him,  not  of  his  shares,  but  of  twenty- 
nine  fortieths  of  aU  the  land  and  property 
which  had  belonged  to  the  company,  was 
a  dissolution  of  the  association ;  and  that 
the  persons  who  owned  the  shares  at  the 
time  of  the  dissolution,  were  entitled,  accord- 
ing to  the  number  of  their  shares,  to  aU  the 
avails  and  assets  of  the  company,  and  liable 
to  contribute,  in  the  same  proportions,  to  all 
the  debts  of  the  company. 

In  a  partnership  at  common  law,  with  no 
provision  in  the  agreement  qualifying  the 
rales  ordinarily  applicable,  a  dissolution 
takes  place  on  the  assignment  of  the  interest 
of  any  member.  The  assignee  may  be  re- 
ceived as  a  member ;  but  he  has  no  concern 
as  a  partner  with  the  firm  before  the  assign- 
ment, and  is  in  no  manner  liable  as  such  for  its 
obligations.  But  such  a  rule  cannot  well  be 
applied  to  the  transfer  of  shares  held  under 
artides  of  association  such  as  were  shown  in 
this  case.  They  show  an  intent  that  the  evi- 
dence of  membership,  snd  the  times  when  it 
commenced  and  ended  should  be  proved  by 
the  parties'  own  signature  upon  the  books 
of  the  company.  They  clearly  imply  that 
when  the  transfer  is  certified  to  the  secretary, 
the  seller  is  relieved  from  all  liability :  and 
this  involves  a  transfer  of  the  liability  to  the 
purchaser,  as  an  incident  to  the  share.    The 

last  copartnership  was,  therefore,  that  com- 
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posed  of  those  who  were  members  and  share- 
holders at  the  time  of  dissolution ;  and  they 
were  liable  for  the  debts  of  the  association 
beyond  its  assets.  Me.  Supreme  Ot.  1851, 
Smith  f>.  Virgin,  33  Me,  148. 

12.  If  by  the  articles  of  a  trading  associa- 
tion it  appears  that  the  society  was  designed 
to  consist  of  many  members,  who  might 
from  time  to  time  cease  to  be  interested  in 
the  concern  by  voluntary  withdrawal  or 
death,  and  that  the  same  business  should  be 
continued  by  those  who  should  remain,  and 
by  such  as  might  be  added  to  their  number 
under  the  articles,  the  death  of  one  member 
does  not  relieve  others  from  liability  to  con- 
tribute for  debts  subsequently  contracted 
without  their  consent  or  knowledge.  Mas9. 
Supreme  Ct.  1863,  Tyrrell  t.  Washburn,  6 
AUen^  466. 

13*  The  constitution  of  a  joint-stock  asso- 
ciation provided  that  each  share  should  be 
$500,  and  that  each  shareholder  on  engaging 
to  render  his  personal  services,  should  be 
entitled  to  another  share.  C.  became  a  stock- 
holder, but  did  not  subscribe  for  personal 
services.  He,  however,  authorized  W.  to  act 
as  his  substitute,  who  was  permitted  to  do 
so,  but  never  subscribed ;  and  soon  deserted. 
Thereupon,  in  accordance  with  a  provision  of 
the  constitution,  C.'s  interest  in  the  associa- 
tion was  declared  to  be  forfeited.  Hdd,  that 
the  substitution  conferred  upon  W.  no  share 
in  the  stock,  which  could  be  forfeited  by  de- 
sertion, although  such  forfeiture  had  been 
declared  by  a  unanimous  vote  of  the  com- 
pany. Me.  Supreme  Ct.  1853,  Cox  «.  Bodfish, 
35  Me.  302. 

14,  Power  to  take  by  will.  That  unin- 
corporated associations  are  not  capable  of 
taking  property  by  will,  for  charitable  pur- 
poses,— see  Baptist  Association  v.  Hart,  4 
Wheat.  1;  Goesle  9.  Bimeler,  5  McLean^ 
223 ;  Owens  «.  Missionary  Society,  14  N.  71 
(4  Kem.)y  380;  Green  v.  Allen,  5  Humph. 
170. 

15«  That  a  bequest  or  devise  to  such  an 
association  may  be  valid ;  or  may  be  carried 
into  effect  indirectly, — see  Cahill  v.  Bigger,  8 
B.  Manr.  211 ;  Preachers'  Aid  Society  «.  Rich, 
45  Me.  552;  Tucker  v.  Seaman's  Aid  Society, 
7  Mete.  188 ;  Peabody  v.  Eastern  Methodist 
Society  in  Lynn,  5  AUai,  540 ;  Hamblett  v^ 
Bennett,  6  AUen^  140 ;  McCartee  v.  Orphan 
Asylum  Society,  9  Cow.  437,  486;  Wright 
V.  :M[ethodist  Ep.  Ch.  1  Ebffm.  202;   Zim- 
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memum  «.  Anders,  6  WmtU  d  8.  218;  Pick- 
ering v.  Shotwell,  10  Pa.  8t,  28 ;  Evangelical 
AsBOciation's  Appeal^  85  Pet.  8t,  815 ;  Gibson 
«.  McCall,  1  Bieh.  174 ;  Stone  «.  Griffin,  8  Vt 
400 ;  Smith  v.  Nelson,  18  Vt,  511,  546. 

16.  Powers  of  offioen  and  agents.  A 
voluntary  association — e.  g,  the  order  of  Odd 
Fellows— cannot  con&r  judicial  powers  on 
its  officers  or  committees.  The  creation  of 
judicial  tribunals  is  one  of  the  functions  of 
the  sovereign  power,  and  an  a(](jndication  of 
such  officers,  as  such,  on  rights  of  property, 
is  not  good  as  a  judgment,  nor,  i^  matm,  as 
an  award.  JT.  71  Ct.  of  Appeah,  1857,  Aus- 
tin V.  Searing,  16  iT.  T.  112.  Compare  wpra^ 
4,5. 

17.  — to  sue.  That  a  cashier  of  an  unin- 
corporated banking  association,  holding  a 
check  for  the  use  of  the  concern,  may  sue 
upon  it  in  his  own  name, — see  O'Brien  v. 
Smith,  1  Blacky  09. 

18*  Trustees  de  &cto  of  a  religious  society, 
though  it  be  not  duly  incorporated,  have 
possession  of  the  house  under  color  of  right, 
and  may  bring  suit  against  a  trespasser. 
Supreme  Ct.  1882,  Green  «.  Cady,  9  Wend. 
414. 

19.  —  to  eontract  debts.  As  to  the 
power  of  directors  of  a  trading  association 
to  contract  debts  under  peculiar  articles  of 
agreement,-— see  Tyrrell  t>.  Washburn,  6  AUm^ 
466. 

20.  A  Review  was  established  by  an  asso- 
ciation of  shareholders,  who  passed  certain 
written  resolutions  for  its  management  and 
regulation.  One  of  these  provided  for  the 
appointment  of  a  committee  of  shareholders 
to  assist  the  editor  in  promoting  the  pros- 
perity and  circulation  of  the  Review,  and  to 
obtain,  as  far  as  possible  without  expense, 
literary  contributions,  and  to  aid  the  editor 
as  he  might  require  in  aU  matters  connected 
with  his  department.  HM^  that  this  reso- 
lution did  not  empower  one  of  the  committee 
to  contract  for  the  supply  of  literary  articles, 
or  to  bind  the  shareholders  to  pay  for  them 
when  supplied  and  inserted  in  the  Review. 
€.  P.  1847,  Heraud  «.  Leaf;  17  Law  J.  67. 

21.  That  express  proof  is  required  of  au- 
thority from  the  partners,  or  of  a  necessity  to 
draw  bills,  in  the  conduct  of  the  business,  to 
justify  directors  in  drawing  bills  on  the  credit 
of  the  association, — see  Dickinson  v.  Yalpy, 
10  Bam.  d  C.  128;  5  Jfonn.  d  R  126. 

22*  A  certificate  by  the  agent  of  an  unin- 


c<Hporated  banking  company,  that  '^M.  had 
deposited  with  him  $480,  in  tickets,  on  de- 
posit, subject  to  him  only,  on  the  retuni  of 
the  certificate,^4mports  on  its  &oe  no  liability 
of  the  company.  Miss.  Ct.  of  Brrony  1845, 
Lake  «.  Munfoxd,  4  8mede$  db  M.  812. 

28.  The  articles  of  association  of  an  unin- 
corporated company  provided  that  the  agents 
and  trustees  should  have  no  authority  to  Innd 
it  by  any  contract,  unless  containiog  a  restric- 
tion that  payment  should  be  mad^  solely  out 
of  the  joint  property  of  the  association.  The 
president  made  an  oral  contract  with  plaintifT 
for  work  to  be  done  by  him,  without  any  such 
restriction.  Hdd^  that  the  contract  was  void, 
but  that  the  company  having  had  the  benefit 
of  the  work,  its  members  were  liable  to  plain- 
tiff fbr  it  on  a  qwmbvm  meruit.  N.  T.  Supe- 
rior Ct.  1829,  Sullivan  v.  Campbell,  2  EaO^ 
271. 

24  —  or  Incur  expenses.  Trustees  of  an 
unincorporated  land  company  cannot  be  al- 
lowed in  their  account  for  expenditures  made 
by  them  without  authority  from  the  compa- 
ny, although  such  expenditures  greatly  en- 
hanced the  value  of  the  land.  Ala.  Supreme 
Ct.  1848,  McKinley  v.  Lrine,  13  Ala.N.8. 681. 

25*  —  after  dissolation.  After  the  dissolu- 
tion of  an  unincorporated  banking  company, 
neither  commissioners  appointed  to  wind  it 
up,  nor  their  agents,  have  power  to  bind  the 
members  by  any  new  engagement  Miss.  Ct. 
of  Errors^  1845,  Lake  «.  Munford,  4  Smedee  4b 
M.  812. 

26.  After  a  nianufacturing  association  had 
abandoned  their  enterprise,  and  all  the  other 
partners  had  determined  to  make  no  further 
advances,  and  to  incur  no  further  expense,  a 
partner  rendered  services  and  incurred  ex- 
penses tending  to  preserve  the  partnership 
building  and  to  enhance  its  value.  EHMy  that 
he  could  not  be  allowed  therefor  in  the  part- 
nership accounting.  N.  T.  Chancery^  1824, 
Skinner  r.  White,  Hoph.  107. 

27.  Their  liabOitieB.  The  treasurer  of  a 
voluntary  association  for  charitable  purposes 
wfll  be  holden  to  account  for  the  money  ii^ 
his  hand,  and  to  pay  it  over  to  those  entitled 
to  receive  it  according  to  tlA  interests  of  the 
association^  Vt.  Supreme  Ct.  1839,  Penfield 
«.  Skinner,  11  Vt.  296. 

28«  An  agent  of  an  unincorporated  com- 
pany, who  does  not  disclose  the  fact  of  his 
agency  at  the  time  of  making  a  contract  for 
services  to  be  rendered  at  a  stipulated  price, 


[ASSOCIATIONS.] 


61 


18  peiBonall J  responnble  therefor,  nnleas  by 
the  snbseqaent  facts,  and  the  acta  of  the  party 
who  renders  siichaerTice,in  connection  there- 
with, he  has  been  discharged  ftom  snch  liar 
bility.  Mcus.  Supreme  Ot  1862,  Hutchinson 
9.  Wheeler,  8  AUm,  577. 

29.  Suite  between  the  assodatioii  and  its 
members*  Inasmuch  as,  when  the  articles  of 
aaBociation  do  not  regulate  the  remedies  of 
members  as  between  themselyes,  the  general 
law  of  partnership  applies,  an  associate  can- 
not mainfjiln  assumpsit  for  goods  sold  and 
ddiyered,  against  the  associatiou,  neither  can 
his  assignee.  Oal.  Supreme  Ct,  1858,  Bullard 
«.  Kinney,  10  Col,  60. 

80*  Where  an  unincorporated  joint-stock 
association  is  formed,  and  the  members  of  it, 
by  the  articles  of  association,  promise  to  pay 
the  amount  of  stock  by  them  seyerally  sub- 
scribed, in  calls  to  be  made  by  trustees  named 
in  the  articles,  an  action  at  law  lies  to  enforce 
snch  promise,  notwithstanding  that  both  the 
plaintifb  and  the  defendants  are  members  of 
the  assodation,  and  consequently  copartners. 
If.  r.  Supreme  Ot,  1838,  Townsend  «.  Goe- 
wey,  19  Wend,  434. 

Sl«  That  an  action  cannot  be  maintained 
by  the  treasurer  of  an  association  not  incor- 
porated, upon  a  written  promise  to  pay  mon- 
ey as  a  subscription,  though  payable  to  the 
'^treasurer"  of  such  association  alone, — see 
Ewing  f>.  Medlock,  5  Port.  82. 

S2«  In  a  bill  filed  by  a  stockholder  of  an 
unincorporated  company,  for  the  settlement 
of  its  affairs,  all  the  trustees  should  be  made 
parties,  or  their  representatives,  if  any  be 
dead.  Ala.  Supreme  Ct.  1848,  McEinley  v. 
Irvine,  18  Ala.  681. 

S8«  A  set-off  in  &yor  of  a  member  of  sn 
unincorporated  company,  which  has  voted  to 
dose  its  business  and  divide  its  property,  is 
not  available  in  an  action  upon  his  note  given 
to  &e  treasurer,  while  the  affidrs  of  the  asso- 
ciation remain  unadjusted.  Mas$.  Supreme 
Ct  1862,  Fargo  «.  Saunders,  4  AUen,  878. 

S4.  Suits  asftinst  fiiird  persons.  An  un- 
inoorpofrated  company  cannot  sue  in  the 
name  of  the  trustees.  K  T.  Supreme  Ct. 
1815,  Niven  v.  Spickerman,  12  Johne.  401. 

85.  An  unincorporated  religious  society 
may  sue  on  a  contract  made  with  them  in 
their  associate  capacity,  and  for  the  legiti- 
mate purposes  of  their  association,  though 
no  persons  are  named  as  trustees  or  com- 


mittee-men.    Pa.  Supreme  CL  1853,  Phipps 
«.  Jones,  20  Pa.  St.  260. 

86.  That  one  or  more  members  of  a  very 
numerous  association,  unincorporated,  may 
sue  on  behalf  of  all  interested, — see  Dennis 
V.  Kennedy,  19  Ba/rb.  517 ;  Wood  «.  Draper, 
24  Barb.  187 ;  4  AVb.  Pr.  822 ;  Beekman  Fire 
Ins.  Co.  V.  First  M.  E.  Church,  29  Barb.  658; 
18  How.  Pr.  481 ;  Smith  r.  Lc^wood,  1  Code 
B.  N.  S.  319;  10  N!  T.  Leg.  ^,  12. 

87.  An  action  cannot  be  maintained  for 
the  benefit  of  an  unincorporated  society  in 
the  name  of  a  member,  merely  upon  an 
allegation  that  the  members  are  extremely 
numerous ;  but  the  complaint  must  set  forth 
the  articles  of  association  to  enable  the  court 
to  detennine  whether  they  have  a  right  of 
action  in  the  case,  and  whether  the  plaintiff 
named  has  authority  to  sue  for  them.  A 
statement  that  he  is  especially  authorized  to 
do  so,  is  not  enough.  N.  T.  Superior  Ct, 
1851,  Habicht «.  Pemberton,  4  Sandf.  657. 

88.  Proving  the  ossoeintion.  When  a 
suit  is  brought  by  a  creditor  of  a  company, 
though  the  association  was  formed  by  con- 
tract in  writing,  or  written  articles  of  co- 
partnership, the  partnership  may  be  proved 
by  oral  evidence  of  the  actions,  or  dedarar 
tions  of  the  parties.  But  if  the  question 
be  inter  m,  the  only  competent  evidence  of 
partnership  is  the  articles  themselves.  Vt 
Supreme  Ct.  1852,  Cutler  ©.Thomas,  25  Vt.  78. 

39«  Dissolution.  A  voluntary  association 
for  charitable  purposes  voted  to  transfer  their 
funds  to  another  society,  appointed  a  com- 
mittee to  make  the  transfer,  and  ceased  to  meet 
for  Hy^  years.  Eddy  that  the  aasociaticm.  was 
dissolved,  and  that  subsequent  proceedings 
were  of  no  effect  Vt.  Supreme  Ct.  1889, 
Penfield  v.  Skinner,  11  Vt.  296. 

40*  Where  a  sale  and  distribution  of  the 
property  in  a  certain  period  is  positively 
provided  for  by  private  articles  of  associa- 
tion, any  of  the  sbareholdeiB  have  a  right  to 
insist  upon  the  sale  and  distribution  accord- 
ing to  the  articles,  though  it  may  not  be  for 
the  interests  of  the  concern.  K  T.  CJianeery, 
1847,  Mann  v.  Butler,  2  Barb.  Ch.  362. 

41.  Where  such  articles  provide  that  the 
trustees  shall  sell  the  property,  and  convert 
the  same  into  money,  and  dose  up  the  busi- 
ness within  six  years,  the  trustees  should  sell 
the  lands  held  by  them  under  such  articles, 
at  auction,  if  they  cannot  dispose  of  them  for 
cash  at  private  sale,  after  giving  reasonable 
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notice  to  the  shareholdere,  so  that  they  may 
attend  the  sale  and  see  that  the  property 
is  not  sold  below  its  cash  value;  and  the 
same  disposition  should  be  made  of  the  bonds 
and  mortgages,  and  other  securities,  if  they 
can  not  be  collected,  or  sold  at  private  sale, 
within  a  reasonable  time.    Tb. 

42.  That  excluding  a  member  from  privi- 
leges of  memlyrship,  or  one  elected  a  trustee 
from  the  exercise  of  his  office,  may  be  ground 
for  decreeing  a  dissolution, — see  Gorham  v. 
RusseU,  14  Oal.  631 ;  18  Cal.  688.  Berry  v. 
Cross,  3  Sand/,  Oh.  1. 

4d.  Application  of  assets.  An  association 
for  purposes  of  mutual  benevolence  among 
its  members  only,  is  not  an  association  for 
charitable  uses.  If  not  incorporated,  its 
members  are  regarded  in  law  as  partners,  in 
their  relations  to  third  persons,  and  the 
property  of  the  association  must  be  appro- 
priated to  pay  the  debts  of  creditors  who  are 
not  members,  before  it  can  be  applied  towards 
payment  of  the  claims  of  its  members.  Pa, 
Supreme  Ct,  1835,  Babb  «.  Beed,  5  Bauile^ 
151. 

44.  Individual  liability  of  members.  The 
members  of  an  unincorporated  association 
organized  for  carrying  on  a  business  without 
being  incorporated,  are  liable,  in  general,  as 
partners,  to  third  parties,  to  the  full  extent 
of  the  indebtedness  of  the  association.*  N, 
r.  Supreme  Ct  1854,  Wells  «.  Gates,  18  Barb, 
554 ;  Vi.  Supreme  Ct,  1852,  Cutler  v.  Thomas, 


9  In  BbglaDd  this  general  rule  wu  at  one  time  held  ^pll- 
cable  to  peraong  who  unite  themselves  for  the  purpose  of 
ohtidning  incocporation  (so  to  speak)  as  &  Jdnt  stock  com- 
pany ;  «nd  it  was  considered  that  each  individoal  of  such  a 
preliminary  association  might  Im  held  liable,  as  a  partner,  for 
all  the  services  employed  or  engagements  made,  by  those 
who  carried  forward  the  necessary  steps  to  procure  Ixkcorpo- 
ration.  See  Wood  v.  Duke  of  Argyle,  tMann,  <6  (?.  028; 
Steigenberger  «.  Carr,  8  Mann,  cfi  0. 191 ;  UpfiU's  case,  14 
Jw.  848 ;  2  iT.  L.  Ozs.  674. 

Bat  It  has  by  later  decisions  been  settled  that  thoe  arises 
between  those  who  unite  merely  in  proceedingi  for  the 
formation  of  a  projected  company,  no  relation  of  general 
partnership  whatever,  and  no  power  to  bind  each  other,  for 
expenses  Incurred  In  carrying  forward  the  enterprise.  Bach 
binds  himself  only,  by  his  own  acts  and  dedaratioos,  unless 
be  acts  by  virtue  of  some  authority  conferred  by  the  deeds 
of  association.  Epub^o/  Lord%^  1852,  Bright «.  Button,  8 
ff.  L.  Ca».  841 ;  12  Eng.  L.  A  Eq.  1. 

The  directors  and  managing  committee  of  such  an  in- 
tended company  are,  however,  liable  for  services  rendered 
to  such  an  association,  on  their  employment  and  credit ;  and 
so  also  are  any  other  members  of  the  association  to  whom 
employees  are  Justified,  by  the  terms  of  the  association  or 
by  thdr  own  active  agency  In  making  engagements,  Id  look- 
ing for  oompeniatlon.    Q,  B,  1888,  Bell «.  Frands,  2  Carr. 


25  Vt.  73.     And  see  Ecarsley  v,  Codd,  3 
Carr.  &  P.  408  n, 

45.  Stipulations  of  unincorporated  joint- 
stock  companies,  for  the  purpose  of  restricting 
the  liability  of  shareholders,  are  of  no  avail; 
and  whoever  becomes  a  subscriber  upon  the 
&ith  of  the  restricting  clause,  or  of  the  limited 
responsibility  which  that  holds  out,  will  have 
himself  to  blame,  and  be  the  victim  of  his  ig- 
norance of  the  known  law  of  the  land.  Ohan^ 
eery,  1882,  Walbum  «.  Ingilby,  1  Mybie  <j&  JT. 
61. 

46.  •  A  number  of  persons  signed  a  writing, 
commencing,  ^^We,  the  subscribers,  hereby 
form  an  association  or  company,  for  the  pur- 
pose of  establishing  a  scientific  journal  or  pa- 
per." By  this  writing,  three  managers  were 
appointed,  who  were  authorized  to  establish 
and  conduct  the  paper,  when  sufficient  cap- 
ital was  subscribed,  paid  in,  or  secured.  Ma- 
terials necessary  to  establish  the  paper  were 
purchased  by  an  agent  appointed  by  two  of 
the  managers.  Held,  that  the  subscribers  to 
the  writing  were  liable  for  the  debt  incurred, 
as  partners,  although  it  did  not  appear  that 
the  third  manager  conferred  and  acted  with 
his  associates.  JV.  T.  Supreme  Ct  1854, 
Wells  V.  Gates,  18  Barb.  554. 

47.  Where  an  unincorporated  association, 
carrying  on  a  banking  business,  made  prom- 
issory notes,  which  were  expressed  to  be  pay- 
able "  out  of  their  joint  funds,  according  to 
the  articles  of  association,"  and  it  appeared, 
in  ui  action  thereon,  that  they  had  no  iunds, 
aud  that  the  articles  of  association  provided 
that  such  notes  were  to  be  paid  in  specie  if 
convenient, — Held,  that  the  members  were 
individually  liable,  and  that  the  clause  men- 
tioning the  fund  in  the  contract  must  be 
construed  as  directing  the  application  as  be- 
tween themselves.  Pa,  Supreme  Ct  1818, 
Hess  9.  Werts,  4  Serg.  d  R  856. 

48.  The  members  of  an  association  are  lia- 
ble for  goods  furnished  on  the  order  of  an 
agent  of  the  association,  if  furnished  with 
their  concurrence  and  approbation.  Pa.  Su- 
preme Ct  1842,  Ridgely  «.  Dobson,  8  Watts 
db  8, 118. 

49.  A  rented  a  room  to  an  association  of 
individuals  at  a  monthly  rent  After  the 
contiact,  B  became  a  member  of  the  associa- 
tion, and,  as  such,  used  and  occupied  the 
room.  Hdd,  that  B  was  not  liable  for  the 
rent  before  or  after  he  became  a  member, 
upon  a  count  upon  the  special  contract,  or 
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npon  an  indebitattu  or  quantum  meruit  for 
work  and  labor  done.  Term,  Supreme  Ct. 
1841,  Barry  «.  Nuckolls,  2  Humph.  824. 

oO«  A  defenduit  who  purchases  a  steam- 
boat and  has  her  repaired  with  the  expecta- 
tion of  selling  her  to  an  association  of  which 
he  and  the  plaintiff  expect  to  become  mem- 
bers, is  liable  for  the  repairs,  unless  by  agree- 
ment the  credit  was  to  be  given  to  the 
association.  Md.  Ct  of  Appeals,  1860,  Wells 
t.  Turner,  16  Md.  133. 

51*  Persons  admitted  to  be  members,  under 
articles  of  association  of  an  unincorporated 
banking  company,  formed  for  the  circulation 
of  *^  change  tickets,^'  are  not  liable  for 
tickets  issued  before  they  became  members. 
IfUs,  Ct.  of  Errors,  1845,  Lake  v.  Mtmford, 
4  Smedee  A  if.  312. 

52.  The  liability  of  individual  members 
of  an  unincorporated  joint-stock  company, 
growing  out  of  the  association,  must  be  de- 
termined by  the  law  of  the  place  where  the 
association  was  formed,  and  where  it  had  its 
place  of  business.  But  a  bill  of  exchange 
drawn  by  the  association  may  be  governed 
by  the  laws  of  the  place  where  it  is  made 
payable.  Vt.  Supreme  Ct.  1852,  Cutler  «. 
Thomas,  25  Yt.  78. 

53.  Proof  of  membership.  The  appro- 
pHation  of  shares  in  a  mining  association  to 
a  party  at  his  request,  the  payment  of  instal- 
ments on  those  shares,  attendance  at  the 
counting-house  of  the  association,  and  there 
ngning  some  deed  (not  produced  at  the  trial), 
and  subsequent  attendance  at  a  general  meet- 
ing of  the  shareholders  (his  conduct  at  which 
he  was  not  allowed  to  show), — Hdd  not 
enough  to  prove  a  party  to  be  a  partner. 
K.  B.  1829,  Dickinson  «.  Valpy,  10  Bam.  &  C. 
128;  ^Mann.AR.  126. 

54.  Effect  of  gubseqoent  incorporation 
of  a  voluntary  association,  upon  its  rights 
and  powers  in  respect  to  previous  dealings, — 
see  Inglis  v.  Sailors'  Snug  Harbor,  8  Pet.  99 ; 
Preachers'  Aid  Society  «.  Rich,  45  Me.  552 ; 
Zimmerman  o.  Anders,  6  WaMs  &  3.  218; 
Townsend  i>.  Groewey,  19  Wend.  424 ;  Davis 
t.  Garr,  6  ^  F.  (2  add.)  124 ;  South  Baptist 
Church  «.  Yates,  1  Ebfm.  142. 

55.  Where  an  association  became  incorpo- 
rated, and  the  corporation  accepts  a  transfer 
of  the  property  of  the  association,  for  the 
purpose  of  canying  out  the  same  object,  the 
corporation  becomes  liable  for  a  debt  of  the 
association   equitably    chargeable    on   the 


property.  Pa.  Supreme  Ct.  1849,  Wesley 
Church  fj.  Moore,  10  Pa.  St.  273 ;  to  nearly 
the  same  effect,  Chancery,  1846,  Attorney 
General  v.  Corporation  of  Leicester,  9  Beav. 
546. 


ATTACHMENT. 

[This  chapter  embraces  some  general  principles  relative  to  at- 
tachment against  the  property  of  corporations,  such  as  are 
incident  to  the  nature  of  that  proceeding,  and  are  believed 
to  be  applicable  wherever  it  is  allowed.  Space  does  not 
allow  an  endeavor  to  present  the  rules  of  procedure 
which  govern  the  remedy,  In  the  different  States.  For 
these  rules  the  statutes  and  reports  of  the  particular  State, 
or  the  local  works  on  remedies,  should  be  consulted. 

Attachments  to  punish  the  officers  of  a  corporaUon  for 
disobedience  to  a  process  are  treated  (so  Ear  as  embraced 
within  the  scope  of  this  work)  under  the  name  of  the 
proceeding ; — such  as  Ixjukction  ;  Mandamus.] 

!•  When  It  may  isfine*  That  corpora- 
tions, both  foreign  and  domestic,  are  included 
under  the  general  term  ''person,^'  in  a  statute 
authorizing  attachments, — see  Mineral  Point 
R  R.  Co.  V.  Keep,  22  III.  9.  Compare 
Bums  V.  Provincial  Ins.  Co.  13  Alb.  Pr.  425 ; 
36  Barh.  525. 

2.  An  attachment  may  issue  against  a  for- 
eign corporation  under  an  attachment  law 
passed  after  the  cause  of  action  arose.  It  is 
not  within  the  power  of  the  legislature  to 
take  away  vested  rights,  nor  to  create  a  cause 
of  action  out  of  an  existing  transaction,  for 
which,  at  the  time  of  its  occurrence,  there 
was  no  remedy;  but  it  may,  consistently 
with  the  constitution,  alter,  enlarge,  modify, 
or  confer  a  remedy  for  existing  legal  rights. 
Such  statutes,  relating  only  to  the  remedy, 
operate  generally  on  existing  causes  of  action, 
as  well  as  those  which  afterwards  accrue. 
Ala.  Supreme  Ct.  1857,  Coosa  River  Steam- 
boat Co.  V.  Barclay,  30  Ala.  If.  8. 120. 

3.  The  corporation  must  be  a  defendant. 
Stockholders  are  distinct  persons  from  the 
corporation,  snd  legal  proceedings  against 
them  cannot  reach  it  or  its  assets.  Hence,  if 
an  attachment  is  sued  out  in  a  proceeding  in 
which  the  stockholders  are  made  parties,  but 
the  corporation  not,  and  is  levied  upon  the 
effects  of  the  corporation,  no  lien  is  acquired 
by  virtue  of  the  levy  of  said  attachment 
Terni.  Supreme  Ct.  1858,  Lillard  v.  Porter,  2 
Heady  177.  Compare  Thomas  v.  Merchants* 
Bank,  9  Paige,  216. 

4*  What  property  may  be  levied  on.  The 
right  of  a  foreign  corporation  to  a  deed  from 
the  sheriff,  of  land  purchased  by  the  corpora- 
tion on  sheriff's  sale,  may  be  attached.    Such 
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a  right  is  property.  And  where  a  foreign 
corporation  had  bought  land  on  ezecntion, 
and  was  entitled  to  a  deed,  and  its  interest  in 
the  land  had  been  attached, — Hddy  that  it 
could  not  relinquish  its  rights  so  as  to  defeat 
the  lien  of  the  attachment  N,  T.  Ct,  of 
Appeals,  1849,  Wright  «.  Douglass,  2  JT.  T, 
(2  Comat.)  878. 

5.  That  property  of  a  corporation  which 
is  not  liable  to  be  applied  to  the  claims  of  sn 
individual  creditor,  cannot  be  attached  at  his 
suit, — see  Ridge  Turnpike  Co.  v.  Peddle,  4 
Pa.  St,  490. 

0,  When  a  statute  provided  that  the  State 
should  subscribe  for  half  the  stock  in  all  in- 
corporated railroad  and  turnpike  companies, 
and  should  have  a  lien  on  the  property  of 
the  corporation  to  secure  the  payment  of  the 
other  half  of  the  stock  by  individual  sub- 
scribers :  ffddy  that  the  property  of  such  a 
corporation  was  not  attachable  for  its  debts 
until  the  lien  of  the  State  was  extinguished 
by  payment  for  the  stock.  Tenn,  Supreme 
Ct.  1844,  State  «.  Lagrange  &  Memphis  Rail- 
road, 4  Humph,  488. 

7.  Effect  of  dissolutioiL  Wherever  a 
foreign  attachment  will  lie  against  a  corpora- 
tion as  defendant,  civil  death  before  judg- 
ment against  it,  produced  by  a  decree  of 
forfeiture  of  its  charter  by  a  judicial  tribunal, 
dissolves  the  attachment  The  primary  in- 
tent being  to  procure  an  appearance,  a  foreign 
attachment  is  dissolved  the  instant  the  de- 
fendant has  appeared,  or  lost  his  capacity  to 
appear.  Pa,  Supreme  Ct,  1844,  Farmere*  & 
Mechanics'  Bank  v.  Little,  8  Watts  <Sf  S,  207. 

8.  —  or  of  transfer  of  assets  to  receiver. 
After  the  property  of  a  foreign  corporation 
has  been  transferred  to  a  receiver,  for  the 
benefit  of  the  creditors  of  the  corporation, 
and  the  title  thereto  has  become  vested  in 
the  receiver,  under  an  order  of  a  court  of  the 
State  where  the  corporation  is  situated,  such 
property  cannot  be  reached  by  an  attachment 
in  another  State,  as  the  property  of  the  cor- 
poration, if.  T,  Chancery y  1841,  Thomas  «. 
Merchants'  Bank,  9  Paige^  215. 


ATTORNEYa 

1.  Seal  when  necessary  to  appointment. 
In  England*  That  attorney  to  sue  or  defend 
for  a  corporation,  should,  in  England,  be 
constituted  by  an  appointment  under  seal,  as 


a  general  rule, — see  Thames  Haven  Dock  & 
Railway  Co.  «.  Hall,  5  Mann,  d  G.  274; 
Regina  v.  Justices  of  Cumberland,  17  Law 
J.  N,  S.  Q,  B,  102. 

2*  Attorney  to  sue  or  defend  for  an  Eng- 
lish municipal  corporation  not  entitled  to 
recover  compensation  for  services  under  ap- 
pointment, unless  under  corporate  seaL  See 
Arnold  «.  Mayor  &c.  of  Poole,  2  Ihwl.  N,  8, 
574;  7  Jur,  658;  12  Law  J.  N,  S,  97;  4 
Mann,  A  G.  860 ;  6  Seott  N,  R,  741. 

8.  Statate  salary.  A  statute  prescribing 
the  salary  of  "  the  attorney  '*  of  a  State  bank, 
will  be  construed  only  as  fixing  the  compensa- 
tion of  the  regular  attorney  elected  as  an 
officer  of  the  bank ;  and  not  as  restraining  the 
directors,  by  implication,  from  employing 
additional  attorneys  in  special  cases.  Ala. 
Supreme  Ct.  1843,  State  Bank  v.  Martin,  4 
Ala,  N,  S,  615.  See  also  Regina  «.  Prest,  1 
Eng.  L,  db  Eq,  250;  15  Jur,  554;  20  Law  J. 
Q.  B,  17. 

4.  But  a  voluntary  payment,  by  the  cor- 
porate authorities^  for  such  services,  is  not 
a  misapplication  of  corporate  funds.  See 
Regina  c.  Prest,  1  Eng,  L,  db  Eq,  250 ;  15  Jur. 
564;  20Xaw  J:  Q,  B.  17. 

5«  A  general  retainer  by  resolution  of  a 
town  council, — Held  sufficient  retainer  to 
warrant  the  payment  to  the  attorney  of  the 
costs  of  a  successful  defence  of  proceedings 
against  the  town.  Regina  f>.  Lichfield,  10 
q,  B.  684. 

6.  Attorney  for  corporation,  though  not 
retained  under  seal,  may  nevertheless  give  a 
binding  consent  to  a  judge^s  order  referring 
cause  to  arbitration.  See  Faviell  «.  Eastern 
Counties  Railway  Co.  2  Exch.  844, 17  Law  J. 
N.  S.  Exch.  297. 

7.  Seal  not  necessary  in  the  United  States, 
A  corporation  cui  do  an  act  «»^m  by  means 
of  an  attorney  in  fact  Thus  an  attorney  on 
behalf  of  a  bank  is  competent  to  give  the  no- 
tice required  by  the  statute  of  Alabama,  pro- 
viding for  summary  proceedings  against 
debtors  to  banks.  And  such  notice  need  not 
be  under  the  seal  of  the  bank.  Ala.  Supreme 
Ct.  1889,  Curry  «.  Bank  of  Mobile,  8  Pc^rt. 
860. 

8.  Authority  from  the  president  of  a  cor- 
poration to  an  attorney  or  solicitor  to  appear 
for  the  corporation,  is  sufficient  to  bind  the 
corporation  by  the  proceedings  had  by  the 
attorney.  The  acts  and  assents  of  corpo- 
rations, like  those  of  individuals,  when  not 
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reduced  to  writmg,  may  be  inferred  from 
other  facts  and  drcumstances  without  a  vio- 
lation of  any  known  rale  of  evidence.  And 
if  the  president  exceeded  his  authority,  in 
giving  such  power,  the  corporation  should 
look  to  him  for  any  damage  it  may  have 
snstained  by  this  act  of  his.  If,  T.  Chancery^ 
1842,  American  Ins.  Co.  9.  Oakley,  0  Paige^  496 ; 
a  P.  Me,  Supreme  Ct.  1849,  Lime  Rock  Bank 
V,  Macomber,  29  Me.  564;  if.  H,  Superior 
Ct,  1817,  Eastman  «.  Coos  Bank,  1  If,  K 
23. 

9.  To  prove  the  withdrawal  of  a  suit 
brought  by  a  corporation,  a  vote  of  that  cor- 
poration authorizing  the  withdrawal  is  not 
necessary ;  if  the  act  be  done  by  its  agent  or 
attorney,  no  other  proof  of  authority  will  be 
required.  Conn.  Supreme  Ct.  1841,  Union 
Manuf  Co.  «.  Pitkin,  14  Conn.  174. 

10.  That  the  fact  that  the  declaration,  in 
a  suit  by  a  corporation,  was  signed  and  filed 
by  an  attorney  at  law  for  the  plaintiff^  is  suffi- 
cient evidence  that  the  plaintiff  appeared,  as 
a  corporation  must  appear,  by  attorney, — see 
State  Bank  «.  Bell,  5  Bladcf.  127.  Bee  also 
Brookville  Ins.  Co. «.  Records,  5  Blaehf.  170 ; 
Bridgton  i>.  Bennett,  23  Me,  422. 

11.  Authority  of  eity  attorney  or  eonnseL 
Whether,  in  proceedings  by  or  against  a  mu- 
nicipal corporation  whose  charter  creates  a 
law  department  as  one  branch  of  the  munici- 
pal government,  and  provides  for  the  desig- 
nation of  an  official  attorney  or  counsel  for 
the  city,  the  courts  of  New  York  will  recog- 
nize any  other  person  than  such  official  attor- 
ney, who  may  claim  to  represent  the  city  in  a 
particular  suit, — see  Mayor  &c.  of  New  York 
9.  Exchange  Fire  Ins.  Co.  17  Bote,  Pr,  880 ; 
Parker  u.  City  of  Williamsburgh,  13  How.  Pr, 
250;  Brady  «.  Mayor  &c.  of  New  York,  1 
Btmif,  562. 

12.  His  right  in  the  office.  That  a  coun- 
sel to  a  municipal  corporation  has  no  such 
vested  right  in  his  office,  during  the  term  for 
which  he  is  elected,  as  to  render  an  ordinance 
abolishing  the  office  void,  for  interfering  with 
the  obligation  of  a  contract,— see  Primm  v, 
CSty  of  Carondelet,  23  Mo,  22. 

IS.  Town  attorney.  When  a  town  agent 
emplo3r8  an  attorney  in  a  suit  in  favor  of  or 
against  the  town,  the  town  is  legally  holden 
to  pay  the  attorney's  services,  without  an  ex- 
press vote  to  that  effect ;  and  the  rule  is  the 
same,  if  the  town  agent,  being  himself  an  at- 
torney, renders  professional  services  for  the 


town.  And  if  a  town  agent,  being  also  an  at- 
torney at  law,  after  his  term  as  agent  has  ex- 
pired, continues  in  the  management  of  the 
suits  in  which  the  town  are  interested,  with- 
out any  objection  from,  or  any  express  employ- 
ment by  the  town  or  his  successor,  he  is 
entitled  to  recover  of  the  town  for  the  pro- 
fessional services  rendered  after  his  term  of 
office  as  town  agent  has  expired.  Vt,  Su- 
preme Ct,  1858,  Langdon  «.  Castleton,  30 
Vt,  285. 

14.  The  town  of  C.  held  a  public  meet- 
ing in  regard  to  the  proposed  alteration,  by 
a  railroad  company,  of  the  channel  of  a 
stream,  and  passed  resolutions  directing 
legal  proceedings  to  be  commenced  against 
the  company,  to  prevent  such  alteration. 
The  plaintiff  spoke  at  the  meeting  in  favor  of 
the  resolutions,  and  said  he  would  indenmify 
the  town  against  all  expenses  arising  from 
such  legal  proceedings,  for  six  cents.  It  was 
the  general  expectation  among  the  inhabit- 
ants of  the  town  that  the  expenses  of  such 
legal  proceedings  would  be  borne  by  another 
railroad  company,  of  which  the  plaintiff  was 
a  director,  but  there  was  no  evidence  that 
this  expectation  was  based  on  anything  said 
or  done  by  the  plaintiff  or  any  one  in  behalf 
of  that  company.  The  officers  of  the  town, 
in  consequence  of  these  resolutions,  caused  a 
bill  for  an  injunction  against  the  proposed 
alteration  of  the  stream  to  be  brought  in  the 
name  of  the  town,  in  which  the  plaintiff 
having  subsequently  been  appointed  town 
agent,  rendered  professional  services  for  the 
town  as  a  solicitor.  Held^  that  the  plaintiff 
was  entitled  to  recover  of  the  town  for  such 
services.    Tb. 

15.  An  offer  by  an  agent,  appointed  by  a 
town  to  prosecute  and  defend  suits  in  which 
the  town  should  be  a  party,  of  a  certain  sum 
in  compromise  of  a  suit  against  the  town, — 
Held^  not  competent  evidence  against  the 
town.  See  Rollins  «.  Town  of  Chester,  46 
N,  K  411. 

As  to  the  rules  governing  appointment, 
powers,  duties,  and  compensation  of  Attor^ 
neys  of  oorporations,  in  common  with  other 
agents,  see  Aobists. 

How  attorneys  are  to  conduct  Judicial  pro- 
ceedings, in  which  corporations,  their  clients, 
are  parties,  see  Suits,  and  the  titles  of  vari- 
ous special  proceedings:  e,g,  MjlNDAIcub; 
Quo  Wabsakto. 
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{ThroQglKNit  Uiis  work  tittet  of  nMrtloalar  Undfl  or  clmwM 
of  corporatloDB,  present,  as  a  general  rale,  only  maiten 
presumed  to  be  peculiar  to  the  particular  class  mentioned. 
Rules  whicb  the  reader  would  desire  to  oonsult  with  refei^ 
enco  to  eorirarations  of  more  than  a  single  class,  are  placed 
as  far  as  possible  under  the  appropriate  general  heads. 
Thus  the  decisions  on  bank  ehart€r%  which  may  be  ap- 
Idicable  to  other  corporations,  are  not  under  Banks,  but 
under  Chabtbbs;  decisions  on  the  execution,  Talidity,  in- 
terpretation Ac  of  eorUracta  with  banks,  resting  upon 
principles  applicable  to  other  corporate  contracts,  are  un- 
der CoMTRiCTS  and  its  co-related  titles,  such  as  Abbiqii- 
Msns;  Dkbos;  Mobtoagbs;  Ac;  the  general  rights  of 
banks  in  respect  to  PnoPRSXT,  are  treated  under  Pbopbbtt 
and  titles  there  referred  to;  and  the  powers  and  duties  of 
bank  offietrs^  except  so  far  as  they  are  peouliar  to  banks, 
are  presented  under  the  general  head,  OmcBBB,  and  the 
titles  of  the  particular  offices  known  in  corporate  organisa- 
tions. 

As  this  work  Is  oonflned  to  the  law  of  (hrporaUonM^ 
much  of  the  law  of  banking,  considered  as  a  rocation  which 
might  be  carried  on  by  a  private  individual  or  firm,  equally 
as  by  a  corporation,  is  excluded,  or  only  very  briefly  in- 
dicated. Bach  matters  should  be  sought  for  in  works  on 
CofUraeU^  Our  purpose  is  confined  to  a  discussion  of 
Bank*  considered  as  one  species  of  corporations.] 

I.  The  FBA19CHISE. 

n.  The  itational  -basxisq  system. 
nL  IJimsR  State  BAirama  systems. 

1.  Safety-fuTid  acU, 

2.  Under  free  hniking  lawi, 
rV.  Oppicees. 

1.  QeneraUi/, 

2.  Directors. 

8.  The  preeident, 

4.  Ths  cashier, 

5.  Tellers. 

Y.  Business  and  dealingb. 

1.  OeneraUy, 

2.  Cireulatian. 
8.  Deposits. 

4.  Loans  and  discounts, 

5.  Collections. 

6.  lAen, 
YL  Usages. 

I.  The  Feanohibb. 

1.  What  is  <^  banking."   Banking  powers 
consist  in  the  right  of  issuing  notes,*  making 
discounts,  and  receiving  deposits.   N.  T.  Su- 
preme Ct.  1824,  N.  Y.  Fiiemen  Ins.  Co. «.  Ely,  2 
Cow.  678. 


•  As  to  what  is  meant  by  "  banking,"--see  also  United 
states  Trust  Co.  v.  Brady,  20  Barb.  119;  Soott «.  Depeyster, 
1  JEdw.  618;  People  «.  Utlca  Ins.  Go.  16  John*.  868;  lire- 
men  Ins.  Co.  «.  Stniges,  8  C<no.  664;  Curtis  «.  Leavitt,  15 
N.  Y.  9, 167 ;  Ohio  Ufe  Ins.  St  Trust  Ga  f>.  Debott,  16  IIow. 
416,  488;  People  «.  Hirer  Raisin  kc  R.  R.  Co.  12  MicK. 
8S9;  Act  of  Congrew  of  July  18,1869,  |»,  14  U.  S.  Stai. 
atL.lVk 


2.  Thereceivingof  deposits  by  a  chartered 
company^  and  loaning  or  investing  the  samo 
for  the  benefit  of  depositors,  is  a  business  of 
banking.  Banks,  in  the  commeFcial  sense, 
are  of  three  kinds :  1.  Of  deposit;  2.  Of  dis- 
count; 8.  Of  circulation.  It  may  be  that  all, 
or  any  two,  of  these  functions,  are  exercised 
by  the  same  association ;  but  there  are  banks 
of  deposit,  without  authority  to  make  dis- 
counts, or  issue  a  circulating  medium.  [Ang. 
&  A.  on  Corp.  §  55 ;  McCull.  Com.  Die.  78.] 
U.  8.  Supreme  Ct.  1865,  Bank  for  Savings  v. 
The  Collector,  8  WaU.  495. 

3.  Banking  a  common  law  right.  When 
the  constitution  of  a  State  does  not  restrict 
private  banking,  it  may  be  carried  on,  as  of 
right  at  common  law,  until  forbidden  by  act 
of  the  legislature.  Ala.  Supreme  Ct.  1840, 
Kance  v.  Hemphill,  1  Ala.  N.  8.  651. 

4.  Under  the  constitution  of  Indiana,  no 
bank  of  issue  can  be  established,  except  a 
State  bank,  and  free  or  private  banking  insti- 
tutions, pursuant  to  the  general  banking  law 
of  the  State;  and  therefore  an  association 
of  individuals  for  the  purpose  of  banking, 
not  in  pursuance  of  any  statute  law,  is  illegal 
The  right  to  issue  bills  to  circulate  as  money, 
is  not  a  common  law  right.  Ind.  Circuit  Ct. 
1859,  Anderson  «.  Alexander,  7  Am.  Law 
Beg.  178. 

5.  At  Common  law,  the  right  of  banking 
in  all  its  ramifications,  belonged  to  individual 
citizens,  and  might  be  exercised  by  them  at 
their  pleasure.  Undoubtedly,  the  sovereign 
authority  may  regulate  and  restrain  this  right. 
But  a  provision  in  the  constitution  of  a  State, 
which  purports  to  be  nothing  more  than  a 
restriction  on  the  power  of  the  legislature  in 
reltonce  to  banking,  will  not  be  construed, 
by  the  courts  of  the  United  States,  in  the  ab- 
sence of  any  declared  policy  of  legislatipn  or 
judicial  decision  in  such  State,  to  be  intended 
as  a  restriction  on  the  right  of  individuals  or 
foreign  corporations  to  deal  in  exchange. 
The  effect  of  giving  a  restriction  of  this  kind 
such  a  construction,  would  be  that  no  indi- 
vidual citizen  of  the  State  could  purchase  a 
bilL  And  it  will  not  be  presumed  that  a 
State  has  intended,  by  its  constitution,  to  pro- 
hibit its  merchants  and  traders  fix>m  pur- 
chasing or  selling  bills  of  exchange,  and  to 
make  that  business  a  monopoly  in  the  hands 
of  banks.  U.  8.  Supreme  Ct.  1839,  Bank  of 
Augusta  V.  Earle,  13  Pet.  516,  596. 

For  some  account  of  the  restrictions  im- 
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posed  by  Tarious  State  eonstltatloiis  upon  the 
poweis  of  the  legislatures  in  respect  to  banks 
in  common  with  other  corporations,  see  Con- 

STITDTIOKB. 

6.  In  New  York,  the  common  law  right  of 
banking  has  been,  by  statute,  taken  from  in- 
diyidaals,  and  banking  has  been  made  a  fran- 
chise derived  from  the  grant  of  the  Legisla- 
ture.* K  F.  Chancery^  1817,  Attorney  General 
ftUtica  Ins.  Co.  2  Johna.  Ch.  371 ;  N.  T.  8ur 
prone  Ct.  1818,  People  v,  l/tica  Ins.  Co.  15 
Johns.  858.    See  infra,  64-60. 

7.  That  the  name  '^Bank*^  imports  a  cor- 
poration, and  a  statute  referring  to  a  bank  by 
name,  may  be  deemed  a  legislative  recogni- 
tion of  its  corporate  existence — see  State  v. 
Hehnes,  2  PenningUm,  764. 

As  to  what  banking  houses  are  deemed 
Corporations,  and  how  banking  corporations 
in  common  with  other  kinds  should  be  Organ- 
bed,  see  Incorfohation  ;  Oboanization. 

8.  Power  of  Congress  to  ereate  a  bank* 
Congress  has  power  to  incorporate  a  bank, 
whenever  such  an  institution  is  deemed  the 
most  appropriate  means  of  carrying  into  ef- 
fect any  of  the  enumerated  powers  granted  by 
the  Constitution  to  the  general  government ; 
and  the  degree  of  necessity  for  such  a  measure 
is  a  question  of  legislative  discretion,  not  of 
judicial  cognizance.  U.  8,  Supreme  Ct.  1810, 
McColloch  o.  State  of  Maryland,  4  WheaA. 
816;  1824,  Osbom  v.  Bank  of  the  United 
States,  9  Wheat.  788. 

9*  What  enactments  will  eonfer  <^  bank- 
ing powers. '*  A  corporation  whose  charter, 
passed  before  the  existence  of  any  restrain- 
ing acts,  provides  that  "it  shall  be  lawfdl  for 
them  to  employ  all  such  surplus  capital  as  may 
belong  or  accrue  to  said  company  in  the  pur- 
chase of  public  or  other  stock,  or  in  any 
other  moneyed  transaction  or  operation  not 
inconsistent  vnth  the  Constitution  and  laws 
of  this  State,  or  of  the  United  States,  for  the 
sole  benefit  of  said  companv,*^ — ^possesses 
banking  powers;  and  even  after  the  main 
object  of  their  incorporation  has  been  accom- 
phshed,  they  may  continue  the  banking  busi- 
neas.  8o  held^  where  statutes  passed  subse^ 
quent  to  the  charter  recognized  the  corpora- 
tion as  a  bank.  if.  7*.  Supreme  Ct,  1882,  Peo- 
ples. Manhattan  Bank,  9  Wend,  851,  888. 

10.  The  right  to  make  loans  by  way  of 

*  As  to  the  power  of  a  rellgloas  corporafelon  in  Ohio  to  en- 
gage In  tbe  bofliaeMof  banking,— «ee  Huber  «.  German  Con- 
fnsatfoD,  IS  OA<0  iSI.  871. 


discount,  and  to  lend  upon  bills,  bonds,  notes, 
and  mortgages,  is  conveyed  to  a  savings  in- 
stitution, by  a  clause  in  the  charter  conferring 
the  power  to  invest  deposits,  made  with  it, 
in  public  stocks  or  other  securities.  Md.  Ct. 
of  Appeals,  1888,  Duncan  'o,  Maryland  Sav- 
ings Institution,  10  GHU  &  J,  299 ;  and  see 
G^  0.  Alabama  life  Ins.  &  Trost  Co.  18  AUi, 
579. 
See  Chabter  ;  Powebs. 

11.  What  will  not  A  grant  of  a  portion 
of  the  ordinary  banking  powers, — e,  g,  a 
grant  to  a  life  insurance  and  trust  company, 
of  a  power  ^^  to  buy  and  sell  drafts  and  bills 
of  exchange," — does  not  confer  the  power  to 
issue  paper  designed  to  circulate  as  money. 
Ohio  Supreme  Ct.  1889,  Matter  of  Ohio  Life 
Ins.  &  Trust  Co.  9  Ohio,  291 ;  Md,  Ct.  of 
Appeals,  1888,  Dimcan  «.  Maryland  Savings 
Institution,  10  Om  4b  J.  299. 

12,  Incorporation  for  the  sole  purpose  of 
insurance  business,  with  power  to  invest 
capital  in  stocks,  excludes,  by  implication, 
the  power  to  discount  notes  by  way  of  loan. 
N,  T,  Supreme  Ct.  1824,  N.  Y.  Fire  Ins.  Co. 
V.  Ely,  2  Cow.  679.  And  see  Utica  Ins.  Co. 
V,  Scott,  8  Id,  709. 

ld«  The  charter  of  an  insurance  company 
required  its  stock  to  be  paid  for  in  cash,  and 
the  capital  to  be  invested  in  public  stocks,  or 
bonds  and  mortgages,  before  it  should  com- 
mence business ;  and  in  consequeace  of  the 
difficulty  of  compliance  with  these  requi- 
sites, an  amendatory  act  was  passed,  enabling 
the  president  and  directors  to  regulate  the 
amount  and  terms  of  payment  for  the  stock 
subscribed  or  to  be  subscribed,  and  the  in- 
vestment thereo£  HiM,  that  this  did  not 
confer  banking  powers,  although  there  was 
no  express  prohibition  in  the  original  char- 
ter ;  mere  authority  to  invest  does  not  confer 
banking  powers.  N.  T.  V.  Chan.  Ct,  1833, 
Scott  V.  Depeyster,  1  Edw,  513. 

14*  The  charter  of  an  insurance  company, 
in  authorizing  the  company  to  receive  money 
on  deposit,  **  and  to  give  acknowledgments 
tor  deposits  in  such  manner  and  form  as  they 
may  deem  convenient  and  necessary  to  ^trans- 
act such  business,'^  does  not  authorize  the 
company  to  issue  certificates  of  deposit  to 
circulate  as  money,  and  with  the  intent  that 
they  shall  so  circulate.  Ala.  Supreme  Ct. 
1858,  Bliss  V.  Anderson,  81  Ala.  612. 

15.  Banking  powers,  to  be  exercised  by 
corporations,  must  be  expressly  granted ;  nor 
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can  they  be  inferred  from  snch  a  general 
grant  of  power  in  the  charter,  as  *^  to  hold 
any  estate,  real  or  personal,  and  the  same  to 
sell,  grant,  dispose  of,  or  bind  by  mortgage, 
or  in  such  other  manner  as  they  shall  deem 
most  proper  for  the  best  interest  of  the  cor- 
poration." Ohio  Supreme  Ct.  1841,  State  r. 
Granville  Alexandrian  Society,  11  OhiOy  1; 
State  ID.  Washington  Social  Library  Co.  11 
Ohio^  96 :  and  see  Blair  «.  Peipetnal  Ins.  Co. 

10  Mo.  559. 

16.  A  charter  containing  no  allusion  to 
banking  powers  does  not  confer  them  by  im- 
plication from  the  fi&ct  that  it  creates  a  cor- 
poration with  a  money  capital ;  and  whether 
banking  was  or  was  not  a  franchise  at  the 
time  is  not  material  Ala.  Supreme  Ct.  1828, 
SUte  0.  Stebbins,  1  Stew.  299. 

17.  A  charter  creating  a  library  company 
a  corporation  and  giving  it  a  capacity  of 
suing  and  being  sued,  a  power  to  make  by- 
laws, and  the  power  to  make  contracts,  and 
to  dispose  of  any  real  and  personal  estate,  in 
any  mode  the  corporation  may  deem  most 
proper,  confers  no  authority  to  exercise  the 
franchise  of  banking.  Ohio  Supreme  Ct. 
1841,  State  v.  Washington  Social  Library  Co. 

11  Ohio,  96. 

As  to  Banks  for  Sayings,  see  Sayikos 
Baitks. 

n.  The  National  Banking  System. 

18.  The  statute*  The  organization  and  con- 
duct of  nationid  banks  are  chiefly  r^ulated  by  the 
act  of  Confess  of  June  8,  1864,  13  XT.  S.  Stat,  at 
L.  99 ;  and  by  regulations  and  decisions  promul- 
gated by  tbo  comptroller  of  the  currency,  to 
vhom,  by  that  act^  the  duty  of  superintending 
the  execution  of  laws  of  Congress  respecting  tho 
issue'  and  regulation  of  a  national  currency  se- 
cured by  United  States  bonds,  is  entrusted. 

The  more  important  general  provisions  of  that 
act,  relating  to  the  organization  of  national  banks, 
are  as  follows: 

19.  Associations  avthorized.  Associations 
for  carrying  on  the  business  of  banking  may  be 
formed  by  any  number  of  persons,  not  less  than 
five.  They  must  enter  into  articles  of  association, 
stating  in  general  terms  the  object  for  which  the 
association  is  formed,  and  other  proyisions,  adopt- 
ed for  the  regulation  of  the  business  of  the  asso- 
ciation and  the  conduct  of  its  af&irs,  which  articles 
shall  be  signed  by  the  persons  uniting  to  form  the 
association,  and  a  copy  of  them  forwarded  to  the 
comptroller  of  the  currency,  to  bo  filed  and  pre- 
served in  his  office.  Act  of  Congpress  of  June  8, 
1864,  §  5.     118  U.  S.  Stat,  at  L,  99. 

20*  Requisites  of  ^^organization  certifi- 
cate*'^ The  associates  must  make,  acknowledge 
and  transmit  to  the  comptroller  an  "  organization 
oertifioate; "  flpeciQring,  1.  The  name  of  the  asso- 


ciation (which  is  subject  to  the  approval  of  the 
comntroller);  2.  Its  proposed  place  of  business; 

3.  The  amount  of  its  stocK,  and  number  of  shares ; 

4.  The  names  and  residences  of  the  shareholders 
and  number  of  shares  held  by  each  -  ^c.    lb.  g  6. 

dl«  The  corporate  powers  defined.    An 

association  formed  under  the  act  shall  have  power 
to  adopt  a  corporate  seal,  and  shall  have  succes- 
sion by  the  name  designated  in  the  organization 
certificate,  for  20  years,  unless  it  is  sooner  dis- 
solved or  its  francluse  is  forfeited.  "By  such 
name  it  may  make  contracts,  sue  and  be  sued, 
complain  and  defend,  in  any  court  of  law  and 
equitj7,  as  fully  as  natural  persons ;  it  may  elect  or 
appomt  directors,  and  by  its  board  of  directors 
appoint  a  president,  vice-president^  cashier,  and 
other  officers,  define  their  duties,  require  bonds  of 
them  and  fix  the  penalty  thereof,  dismiss  said  offi- 
cers or  anv  of  tnem  at  pleasure,  and  appoint 
others  to  fill  their  places,  and  exercise  under  this 
act  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  banking  by  dis- 
counting and  n^otiating  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of  debt; 
by  receiving  deposits ;  by  buying  and  selling  ex- 
change, coin,  and  bullion ;  by  loaning  money  on 
personal  security;  by  obtaining,  issuing,  and  cir- 
culating notes  aooormng  to  the  provisions  of  this 
act;  and  its  board  of  directors  shall  also  have 
power  to  define  and  regulate  by  by-laws,  not  in- 
consistent  with  the  provisions  of  this  act,  the 
manner  in  which  its  stock  shall  be  transferred,  its 
directors  elected  or  appointed,  its  officers  i^ 
pointed,  its  property  transferred,  its  general  busi- 
ness conducted,  and  all  the  privileges  granted  by 
this  act  to  associations  organized  under  it  shall  m 
exercised  and  enioyed;  and  its  usual  business 
shall  be  transacted  at  an  office  or  banking-house 
located  in  the  place  specified  in  its  organization 
certificate.''    Ih.  %  8. 

22.  Suits  against  national  banks.  KationaL 
banks  doing  businees  in  one  State,  are  not,  as 
such,  exempt  from  liability  to  be  sued  in  the 
courts  of  another  State.  The  general  provi- 
sion of  section  8, — that  they  may  be  sued  in 
uiy  court, — are  not  restricted  by  the  pennis- 
sive  language  of  section  57, — that  proceed- 
ings against  them  may  be  had  in  courts  of  the 
United  States.  The  latter  section  was  in^ 
tended  to  give  the  federal  courts  jurisdiction 
they  might  not  otherwise  have  had.  N,  71 
Supreme  Ct.  Sp.  T.  1867,  Cooke  f).  State  Na- 
tional Bank  of  Boston,  3  AVb.  Pr,  N,  S.  839. 

23.  Qi^^>^<^^^o^  ^^^  ^^^  0^  directors. 

"The  amLirs  of  every  association  shall  be  managed 
by  not  less  than  five  directors,  one  of  whom  shall 
be  the  prerident.  Every  director  shall,  during 
his  whole  term  of  service,  be  a  citizen  of  the 
United  States ;  and  at  least  three-fourths  of  the 
directors  shall  have  resided  in  the  State,  Terri- 
tory, or  District,  in  which  such  association  is  lo- 
cated, one  year  next  preceding  their  election  as 
directors,  and  be  residents  of  the  some  during 
their  continuance  in  office.  Each  director  shaU 
own,  in  his  own  right,  at  least  ten  shares  of  tiie 
capital  stock  of  the  association  of  which  he  is  i^ 


Th6  NaJAmoU 


[BAI^KS.]       Bankmg  System. 


59 


director.  Each  director,  -when  appointed  or  elect- 
ed, dutll  take  an  oath  that  he  will,  so  far  as  the 
duty  deyolvea  on  him,  diligently  and  honestly  ad- 
minister the  affairs  of  sach  association,  and  will 
not  knowingly  violate,  or  willingly  permit  to  be 
Tiulated,  any  of  the  provisions  of  uils  act»  and 
that  he  is  the  bona  fiae  owner,  in  his  own  right, 
of  the  nomber  of  shares  of  stock  required  by  this 
set,  sabscribed  by  him,  or  standing  in  his  name 
on  the  books  of  the  association,  and  that  the  same 
is  not  hypothecated,  or  in  any  wa^  pledged,  as 
securitv  for  any  loan  or  debt;  which  oath,  sub- 
scribed by  Idmself,  and  certified  by  the  officer  be- 
fore whom  it  is  taken,  shall  be  immediately  trans- 
mitted to  the  comptroller  of  the  currency,  and  by 
Mm  filed  and  preserved  in  his  office.*  76.  g  9. 
See,  also,  DntscrroBS. 

24.  Eleetions.    "The  directors  of  any  asso- 
ciation first  elected  or  appointed  shall  hold  thdr 
p]a<^  until  their  successors  shall  be  elected  and 
qualified.     All  subsequent  elections  shall  be  held 
annually  on  such  day  in  the  month  of  January 
as  may  oe  specified  in  the  articles  of  association ; 
and  the  directors  so  elected  shall  hold  their 
places  for  one  year,  and  until  their  successors  are 
elected  and  qualified.      But  any  director  ceasing 
to  be  the  owner  of  the  requisite  amount  of  stock, 
or  having  in  any  other  manner  become  disquali- 
fied, shall  Uiereby  vacate  his  place.   Any  vacancy 
in  the  bcxard  shall  be  filled  by  appointment  by 
the  rf^mainiuff  directors,  and  any  director  so  ap- 
ptnnted  shalihold  his  place  until  the  next  elec> 
tion.    If  from  any  cause  an  election  of  directors 
shall  not  be  made  at  the  time  aj^inted,  the  as- 
sociation shall  not  for  that  cause  be  dissolved, 
but  an  election  may  be  held  on  any  subsequent 
day,  thirty  days'  notice  thereof  in  all  cases  hav- 
ing been  given  in  a  newspaper  published  in  the 
dty,  town,  or  county  in  wnich  the  association  is 
lonted ;  and  if  no  newspaper  is  published  in 
inch  city,  town,  or  comity,  such  notice  shall  be 
published    in    a   newspaper  published   nearest 
thereto.    If  the  articles  of  association  do  not  fix 
the  day  on  which  the  election  shall  be  held,  or  if 
the  dection  should  not  be  held  on  the  day  fixed, 
the  day  for  the  election  shall  be  designated  by 
the  board  of  directors  in  their  by-laws,  or  other- 
wise: Ptovided,  That  if  the  directors  fail  to  fix 
the  day,  as  aforesaid,  shareholders  representing 
twothirds  of  the  shares  may.*    lb,  ^  10.    8ee, 
also,  ELBcnoica. 

25«  Totes.  "In  all  Sections  of  directors, 
and  in  deeicting  all  questions  at  meetings  of 
shveholders,  each  shareholder  shall  be  entitied 
to  one  Tote  on  each  share  of  stock  held  by  him. 
Shareholders  may  voto  by  proxies  duly  author- 
ixedin  writing;  hut  no  ofiloer,  clerk,  teller,  or 
bookkeeper  of  such  association  shall  act  as 
proxy ;  and  no  snareholders  whose  liability  is  past 
due  and  unpaid  shall  be  allowed  to  vote."  16,  §  1 1. 
26.  Stock  and  stockholden.  ^ '  The  capi- 
tal stock  of  any  association  formed  under  this 
act  shall  be  divided  into  shares  of  one  hundred 
dtdlara  each,  and  be  deemed  personal  property 
and  transferable  on  the  books  of  the  association 
in  such  manner  as  may  be  prescribed  in  the  by- 
laws or  articles  of  association ;  and  every  person 
becoming  a  shareholder  by  such  transrer  shall, 
in  proportion  to  his  shares,  snoceed  to  all  the 
ri^to  and  liabilities  of  tiie  prior  holder  of  such 


shares,  and  no  change  shall  be  made  in  the  arti- 
cles of  association  by  which  the  righte,  remedies, 
or  security  of  the  existing  creditors  of  the  asso- 
ciation shall  be  impaired.  The  shareholders  of 
each  association  formed  under  the  provisions  of 
this  act,  and  of  each  existing  banx  or  banking 
association  that  may  accept  the  provisions  of 
this  aot^  shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another,  for 
all  contracts,  debts,  and  engagements  of  such  asso- 
ciation to  the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  thereof,  in  addition  to 
the  amount  invested  in  such  shares ;  except  that 
shareholders  of  any  banking  association  now 
existing  under  Stete  laws,  having  not  less  than 
five  millions  of  dollars  of  coital  actually  paid  in, 
and  a  surplus  of  twenty  per  centom  on  hand, 
both  to  be  determined  by  the  comptroller  of  the 
currency,  shall  be  liable  only  to  tne  amount  in- 
vested in  their  shares;  and  such  surplus  of 
twenty  per  centum  shall  be  kept  undimmished, 
and  be  in  addition  to  the  surplus  provided  for  in 
this  act:  and  if  at  any  time  there  shall  be  a  de- 
ficiency in  said  surplus  of  twenty  per  centum,  the 
said  banking  assodation  shall  not  pay  any  divi< 
dends  to  ite  shareholders  until  such  aeficiency  shall 
be  made  food ;  and  in  case  of  such  deficiency,  the 
comptroller  of  the  currency  may  compel  said 
banking  association  to  close  its  business  and 
wind  up  ite  affiiirs  under  the  provisions  of  this 
act."    lb,  §  12. 

27.  Increase  or  redaction  of  capitaL 
"  It  shall  be  lawful  for  any  association  formed 
under  this  act,  by  its  articles  of  association,  to 
provide  for  an  increase  of  ite  capital  from  time 
to  time,  as  may  be  deemed  expedient,  subject  to 
the  limitations  of  this  act :  Prooided,  That  the 
maximum  of  such  increase  in  the  articles  of  as- 
sociation shall  be  determined  by  the  comptroller 
of  the  currency;  and  no  increase  of  capital 
shall  be  valid  until  the  whole  amount  of  such  in- 
crease shall  be  paid  in,  and  notice  thereof  shall 
have  been  transmitted  to  the  comptroller  of  the 
currency,  and  his  certificate  obteined  specifying 
the  amount  of  such  increase  of  capitel  stock,  wi£ 
his  approval  thereof,  and  that  it  has  been  duly 
paid  in  as  part  of  the  capital  of  such  association. 
And  every  association  shall  have  power,  by  the 
vote  of  shareholders  owning  two-thirds  of  ite 
capital  stock,  to  reduce  the  capital  of  such  as- 
sociation to  any  sum  not  below  tho  amount  re- 
c^uired  by  this  act,  in  the  formation  of  associa- 
tions :  Provided,  That  by  no  such  reduction  shall 
ite  capital  be  brought  below  the  amoimt  required 
by  this  act  for  ite  outstanding  circulation,  nor 
shall  any  such  reduction  be  mode  until  the 
amount  of  the  proposed  reduction  has  been  re- 
ported to  the  comptroller  of  the  currency  and 
bis  approval  thereof  obtained."    ii.  §  18. 

2S.  Paving  in  the  capital.  Fifty  per  cent 
of  the  capital  stock  must  be  paid  in  before  the 
association  is  authorized  to  commence  business; 
and  the  remainder  at  least  as  fast  as  ten  per  cent, 
on  the  whole  amount,  every  month.    2b.  §  14. 

29.  "  If  any  stockholder,  or  Ids  assignee,  shall 
fail  to  pay  any  instelment  on  the  stock  when  the 
same  is  required  by  the  foregoing  section  to  be 
paid,  the  directors  of  such  association  may  sell 
the  stock  of  such  delinquent  shareholder  at  pub- 
lic auction,  haying  given  three  weeks'  provio^a 
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notice  thereof  in  a  newspaper  pnbtished  and  of 
general  circulation  in  the  city  or  connty  where 
the  association  is  located,  and  if  no  newspaper 
is  published  in  said  city  or  county,  then  in  a 
newspaper  published  nearest  thereto,  to  any  per- 
son who  will  pay  the  highest  price  therefor,  and 
not  less  than  tne  amount  then  due  thereon,  with 
the  expenses  of  advertisement  and  sale;  and  the 
excess,  if  any,  shall  be  paid  to  the  delinquent 
shareholder.  If  no  bidder  can  be  found  who 
will  pay  for  such  stock  the  amount  due  thereon 
to  the  association,  and  the  cost  of  adyertisement 
and  sale,  the  amount  previously  paid  shall  be  for- 
feited to  the  association,  and  such  stock  shall  be 
sold  as  the  directors  may  order,  within  six 
months  from  the  time  of  such  forfeiture,  and  if 
not  sold  it  shall  be  cancelled  and  dedqct^  from 
the  capital  stock  of  the  asspdation ;  and  if  such 
cancellation  and  reduction  shall  reduce  the  capi- 
tal of  the  association  below  the  minimum  of 
capital  required  by  this  act»  the  capital  stock 
shall,  withm  thirty  days  from  the  date  of  such 
cancellation,  be  increased  to  the  requirements  of 
the  act;  in  default  of  which  a  receiver  may  be 
appointed  to  close  up  the  business  of  the  associa- 
tion."   7A.  §16. 

80.  Securing  the  cirevlatioii.  "Every 
association,  after  bavins  complied  with  the  pro- 
visions of  this  act,  prehminary  to  the  commence- 
ment of  banking  business  under  its  provifflons, 
and  before  it  shaU  be  authorized  to  commence  bus- 
iness, shall  transfer  and  deliver  to  the  Treasurer 
of  the  United  States  any  United  States  registered 
bonds  bearing  interest  to  an  amount  not  less  than 
thirty  thousand  dollars  nor  loss  than  one-third  of 
the  capital  stock  paid  in,  which  bonds  shall  be 
deposited  with  the  Treasurer  of  the  United 
States,  and  by  him  safely  kept  in  his  office  until 
the  same  shall  be  otherwise  disposed  of.  In  pursu- 
ance of  the  provisions  of  this  act ;  and  the  Secre- 
tary of  the  Treasury  is  hereby  authorized  to  re- 
ceive and  cancel  any  United  States  coupon  bonds, 
and  to  issue  in  lien  thereof  registerca  bonds  of 
like  amount,  bearing  a  like  rate  of  interest^  and 
having  the  same  time  to  run ;  and  the  deposit  of 
bonds  shall  be,  by  every  association,  increased 
as  its  capital  may  be  paid  up  or  increased,  so 
that  every  association  shall  at  all  times  have  on 
deposit  with  the  Treasurer  registered  United 
States  bonds  to  the  amount  of  at  least  one-third 
of  its  capital  stock  actually  paid  in.*  Provision 
for  allowing  associations  to  take  up  their  bonds, 
on  reducing  thdr  capital  or  dosmg  their  busi- 
ness.   Ih.  §  16. 

81.  Commencing  business.  Comptroller  to 
examine  the  condition  of  each  association ;  and 
may  give  it  a  certificate  authorizing  it  to  com- 
mence the  business  of  banking.    /6.  §8  17,  18. 

82.  Transfer  of  securities.  Mode  of  trans- 
ferring bonds  by  banking  associations,  to  fulfil 
the  requirements  of  the  law ;  and  mode  of  record- 
ing assignments  and  transfers, — ^prescribed,  lb, 
§§19,  20. 

88.  Circulating  notes^  liow  issued.   XJpon 

the  transfer  and  deliverv  of  bonds  to  the,  treas- 
urer, «s  provided  in  the  foregoins  section,  the  as- 
sociation making  the  same  sh^  be  entitied  to 
receive  from  the  comptroller  of  the  currency, 
circulating  notes  of  different  denominations,  in 
blank,  "  equal  in  amount  to  ninety  per  oentum  of 


the  current  market  value  of  the  United  States 
bonds  so  transferred  and  delivered,  but  not  ex- 
ceeding ninety  per  centum  of  the  amount  of  said 
bonds  at  the  par  value  thereof,  if  bearing  interest 
at  a  rate  not  less  than  five  per  centum  per  an- 
num."   Ih,  g  21.   • 

84.  Limit  prescribed  to  the  amount  of  circu- 
lating notes  wnich  may  be  issued  to  any  associa- 
tion, m  proportion  to  the  aggregate  amount  of  its 
capital,  /ft.  §  21,  as  amended  by  act  of  April  6, 
1865,  13  U.  S.  Stat  at  L.  498. 

8o*  "The  entire  amount  of  notes  for  drcula- 
tion  to  be  issued  under  this  act  shall  not  exceed 
three  hundred  millions  of  doUara"  Autiiority  to 
engrave  and  print  circulating  notes  conferred. 
Their  form  and  denomination.    Jb.  §  22. 

86.  ''After  any  such  association  shall  have 
caused  its  promise  to  pay  such  notes  on  demand 
to  be  fflgned  by  the  president  or  vice-president 
and  casliier  thereof,  in  such  manner  as  to  make 
them  obligatory  promissory  notes,  payable  on  de- 
mand, at  its  place  of  business,  such  association  is 
hereby  authorized  to  issue  and  circulate  the  same 
as  money ;  and  the  same  shall  be  received  at  par 
in  all  piu*ts  of  the  United  States  in  payment  of 
taxes,  excises,  public  lands,  and  aU  otner  dues  to 
the  United  States,  except  for  duties  on  imports; 
and  also  for  all  salaries  and  other  debts  and  de- 
mands owing  by  the  United  States  to  individuals, 
corporations,  and  associations  within  the  United 
States,  except  interest  on  the  public  debt,  and  in 
redemption  of  the  national  currency.  And  no 
such  association  shall  issue  post  notes  or  any 
other  notes  to  circulate  as  money  than  such  as  are 
authorized  by  the  foregoing  provisions  of  this 
act"    i5.§23. 

87.  Provision  for  supplying  the  place  of  worn 
out  or  mutilated  notes;  and  for  burning  them. 
lb.  8  24. 

88.  Custody  of  securities.  The  bonds  de- 
posited with  the  Treasurer  by  any  banking  asso- 
ciation for  the  secmrity  of  its  circulating  notes, 
shall  be  held  exclusively  for  that  purpose,  until 
such  notes  shall  be  redeemed,  except  as  provided 
in  this  act ;  but  the  comptroller  shall  give  to  such 
association  powers  of  attorney  to  receive  to  its 
own  use  the  interest;  but  such  powers  shall  be- 
come inoperative  whenever  such  banking  associa- 
tion shall  fail  to  redeem  its  circulating  notes. 
Whenever  the  market  value  of  any  bonds  do- 
posited  shall  be  reduced  below  the  amount  of  tho 
circulation  issued  for  the  same,  the  comptroller 
is  authorized  to  demand  and  receive  the  amount 
of  such  depreciation  in  other  United  States  bonds 
at  cash  value,  or  in  money,  from  the  association, 
to  be  deposited  with  the  Treasurer  as  long  as  the 
depreciation  continues.  Bonds  deposited  may  be 
exchanged  for  others,  on  oertiun  terms.   Jb.  ^  26. 

89.  Powers  in  respect  to  real  properly. 
Any  such  association  may  purchase,  hold  and 
convey  real  estate,  as  follows: 

"  1.  Such  as  shall  be  necessary  for  its  immedi- 
ate accommodation  in  the  transaction  of  its  bu^- 
ness. 

'*  2.  Such  as  shall  be  mortgaged  to  it  in  good 
faith  by  way  of  security  for  aebts  previously  con- 

tractecl. 

**  8.  Such  as  shall  be  conveyed  to  it  in  satisfac- 
tion  of  debts  previously  contracted  in  the  course 
of  its  dealings. 
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"4.  Sach  afl  it  shall  purcbose  at  sales  under 
judgmfiDtB,  decrees  or  mortgages  held  by  snch 
aasociatioii,  or  shall  purchase  to  secure  debts  due 
to  said  association. 

"  Sach  association  shall  not  purchase  or  hold  real 
estate  in  any  other  case  or  for  any  other  purpose 
than  as  specified  in  this  section.  Nor  shall  ithold 
the  possession  of  any  real  estate  under  mortgage, 
or  hold  the  title  and  possession  of  any  real  estate 
purchased  to  secure  any  debts  due  to  it>  for  a 
longer  period  than  five  years."  76.  §28.  See,  also, 
Pbopibtt. 

40*  —  to  loans*  Not  more  than  one-tenth  of 
the  capital  may  become  loaned  to  any  one  person, 
company  or  firm,  Ac ;  discounts  of  bills  of  ez- 
chai^  for  value,  and  of  business  paper,  not  be- 
ing £emod  loans.    lb.  %  29. 

41*  —  to  interest*  "  Every  association  may 
take,  receive,  reserve,  and  charge  on  any  loan  or 
discount  made,  or  upon  any  note,  bill  of  exchange, 
or  other  evidences  of  debt,  interest  at  the  rate 
allowed  b^'  the  laws  of  the  State  or  Territory  where 
the  bank  is  located,  and  no  more,  except  that  where 
by  tiie  laws  of  any  State  a  different  rate  is  limited 
ix  banks  of  issue  organized  under  State  laws,  the 
rate  so  limited  shall  be  allowed  for  associations 
ozganized  in  any  such  State  under  this  act.  And 
w£en  no  rate  ha  fixed  by  the  laws  of  the  State  or 
Territory,  the  bank  may  take,  receive,  reserve, 
or  charee  a  rate  not  exceeding  seven  per  centum, 
and  sucn  interest  may  be  taken  in  advance,  reck- 
oning the  days  for  wnich  the  note,  bill,  or  other 
eridence  of  debt  has  to  run.  And  the  Imowingly 
taking,  receiving,  reserving,  or  charging  a  rate 
of  into^st  greater  than  aforesaid  shall  be  held 
and  adjudged  a  forfeiture  of  the  entire  interest 
which  tho  note,  bill,  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be 
paid  tihereon.  And  in  case  a  greater  rate  of  in- 
terest has  been  paid,  the  person  or  persons  pay- 
ing the  same,  or  their  legal  representatives,  may 
recover  back,  in  any  action  of  debt,  twice  the 
amount  of  the  interest  thus  paid  from  the  associ- 
ation taking  or  receiving  the  same:  Provided^ 
That  such  action  is  commenced  within  two  years 
from  the  time  tlie  usurious  transaction  occurred. 
But  the  purchase,  discount,  or  sale  of  a  bona  fide 
bill  of  exchange,  payable  at  another  place  than 
the  place  of  such  purchase,  discount,  or  sale,  at 
not  more  than  the  current  rate  of  exchange  for 
sight  drafts  in  addition  to  the  interest,  shul  not 
he  considered  as  taking  or  receiving  a  greater 
rate  of  interest,**    lb.  §30.     See,  also,  Ixtebest. 

42*  Beserre  Auid*  Every  association  re- 
q[nired  to  keep  a  reserve  fund  on  hand.  Its 
amount,  and  in  what  assets  it  may  consist^  pre- 
ecribed.  One  half  of  it  may  be  kept  on  deposit 
with  an  association  designated  in  one  of  certain 
dties,  by  whom  its  not^  will  be  redeemed.  And 
everv  association  under  this  act  **  shall  take  and 
receive  at  par  for  any  debt  or  liability  to  said 
aasodation,  any  and  au  notes  or  bills  issued  by 
any  aaaociation  existing  under  and  by  virtue  of 
this  act  lb.  §§  81,  82 ;  qualified  as  to  assets  in 
vhkh  the  reserve  fund  may  consist,  by  act  of 
March  2, 1867 ;  14  ^.  ^  Stat,  at  L.  558. 

4S«  DiTidends  may  be  declared  semi-annu- 
ally; but  one^nth  of  profits  milst  be  carried  to 
a  lorpfais  fund  until  it  amounts  to  twenty  per 
cent  of  capital    lb.  g  88. 


44*  Reports*  Associations  must  make  quar- 
terly reports  to  comptroller,  acoordine  to  form 
prescribed  by  him,  which  shall  exhibit  the  re- 
sources and  liabilities  of  the  association,  on  the 
first  Monday  of  January,  April,  July,  and  Octo- 
ber. Penalty  for  failure  to  report  Provisions 
for  publication  of  reports.  In  addition  to  these 
quarterly  reports,  "every  association  shall,  on 
we  first  Tuesday  of  each  month,  make  to  tho 
comptroller  of  the  currency  a  statement,  under 
the  oath  of  the  president  or  cashier,  showing  the 
condition  of  the  association  making  such  state- 
ment, on  the  morning  of  the  day  next  preceding 
the  date  of  such  statement,  in  respect  to  the  fo^ 
lowing  items  and  particulars,  to  wit:  average 
amount  of  loans  ana  discounts,  specie,  and  other 
lawful  money  belonging  to  the  association,  depos- 
its, and  circulation ; "  also  amounts  due,  avail- 
able for  redemption  of  circulation.    lb.  §  34. 

45*  Restrictions*  Associations  restricted  in 
respect  to  lending  upon  or  purchasing  their  own 
capital  stock.    76.  §  85. 

46*  Or  becoming  indebted.    lb.  §  86. 

47*  Or  pledging  or  udng  their  notes  to  pay, 
create,  or  increase  their  capital  stock.    lb.  §  87. 

48*  Or  withdrawing  their  capital,  in  the  form 
of  dividends  or  otherwise,    lb.  \  88. 

49*  Or  paying  out  depredated  notes.  7&.§89. 
See,  also.  Moneyed  Ck>KFOKATioNB. 

50*  Stock-list*  Listof  names  and  residences 
of  shareholders  must  be  kept;  subject  to  inspec- 
tion of  shareholders,  creditors,  and  State  tax-as- 
sessors ;  and  a  verified  copy  transmitted  on  the 
first  Monday  of  July  in  each  year,  to.  the  comp- 
troUer.    lb.  §  40. 

51*  Provision  for  expenses  of  the  bu- 
reau* Provisions  for  the  collection  of  an  annual 
tax  &om  the  associations,  payable  to  the  Treas- 
urer of  the  United  States,  and  applicable  to  ex- 
penses of  tho  currency  bureau,     lo.  §  41. 

As  to  Taxation  of  these  banks,  in  general,  see 
Taxation. 

52*  Conversion  of  State  banks**  State 
banks  may  become  national  associations  under 
this  act.  The  articles  of  association  and  organiza- 
tion certificate  may  be  executed  by  a  majority  of 
the  directors  of  the  bank.  The  certificate  snail 
declare  that  the  owners  of  two-thirds  of  the  cap- 
ital stock  have  authorized  the  conversion.  The 
shares  shall  continue  to  be  for  the  same  amount 
as  they  were  before  the  conversion,  and  the  di- 
rectors may  continue  such  until  others  are  elect- 
ed, &c.    But  no  such  association  shall  have  a  less 


*  The  "Bank  of  Commerce,"  a oorporation  oTganlsed  un- 
der the  laws  of  HaBsachofletts,  being  sammoQed  as  trustee, 
denied  that  it  had  any  goods  &a  of  the  defendant  in  its 
hands ;  saying  thiA  prior  to  the  ser%'ioe  of  the  writ  upon  it, 
it  had  transferred  all  its  ftinds  to  the  "  National  Bank  of 
Commerce,"  a  corporation  formed  under  the  laws  of  the 
United  States.  An  amendment  was  then  allowed,  changing 
the  name  of  the  supposed  trustee  to  the  "  National  Bank  of 
Commerce."  The  latter  corporation  answered  the  process, 
saying  that  It  had  never  been  summoned  as  trustee,  but  that 
at  the  time  of  the  service  of  the  writ  upon  the  Bank  of  Com- 
merce it  had  funds  of  the  defendant  in  Its  hands ; — Hdd^ 
that  the  National  Bank  of  Commerce  was  chargeable  as 
trustee,  it  having  filed  no  plea  in  abatement  Ma9^,  Su- 
preme Ct  18W,  Sears  «.  Columtrfan  Ins.  Co.  13  AU.  867. 

8e^  also^  Svocnnoir. 
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capital  than  the  amount  prescribed  for  banking 
associations  nnder  the  act    lb,  §  44. 

68.  Agencies  for  the  grovemment.  "All 
associations  nnder  this  act,  when  designated  for 
that  purpoee  by  the  secretary  of  the  treasury, 
shall  be  depositaries  of  public  money,  except  re- 
ceipts from  customs,  under  such  regulations  as 
may  be  prescribed  by  the  secretary ;  and  they 
may  also  be  employed  as  financial  agents  of  the 
government ;  and  uiey  shall  perform  all  such  rea- 
sonable dnties,  as  depositaries  of  public  moneys 
and  financial  agents  of  the  goTemment^  as  may 
be  required  of  them.  And  the  secretary  of  the 
treasur7  shall  require  of  theaasodations  &us  des- 
ignated satidactory  security,  by  the  deposit  of 
United  States  bonds  and  oUierwise,  for  the  safe- 
keeping and  prompt  payment  of  the  public  money 
deposited  with  them,  and  for  the  faiuiful  perform- 
ance of  their  duties  as  financial  agents  of  thegoy- 
emment:  Provtdlpd^  That  every  aasooiafionwhidi 
shall  be  selected  and  designated  as  receiver  or 
depositary  of  tlie  public  money  shall  take  and 
receive  at  par  all  of  the  national  currency  bills, 
by  whatever  association  issued,  which  have  been 
paid  in  to  the  government  for  internal  revenue,  or 
for  loans  or  stocks."    Ih.  §  45. 

54.  Proceedings  in  case  of  default  to  pay 
notes*  Protest  authorized  to  be  made  by  a  no- 
tary when  any  association  makes  default  to  re- 
deem its  circuladng  notes  on  demand.  A  copy 
to  be  forwarded  to  the  comptroller.  "  And  after 
such  default^  on  examination  of  the  facts  by  the 
comptroller,  and  notice  by  him  to  the  association, 
it  shall  not  be  lawful  for  the  association  suffering 
the  same  to  pay  out  any  of  its  notes,  discount  any 
notes  or  bills,  or  otherwise  prosecute  the  business 
of  banking,  except  to  receive  and  safely  ke^  mo- 
ney belonging  to  it^  and  to  deliver  spedal  de- 
posits."   Ag46. 

55*  Authority  conferred  upon  the  comptroller 
to  appoint  an  agent  to  ascertain  whether  the  as- 
sociation has  refused  to  pay  its  circulating  notes; 
and,  if  satisfied  it  is  in  deuiult,  to  declare  the  se- 
curities pledged  by  the  association  forfeited  to 
the  United  States;  and  to  give  notice  to  the 
holders  of  circulating  notes  of  such  association 
to  present  them  for  payment  at  the  treasury  of 
the  United  States;  and,  as  they  are  paid,  to  can- 
cel on  equal  amount  of  the  bonds  pledged.  Or 
the  comptroller,  instead  of  cancelling  the  bonds, 
may  cause  them  to  be  sold,  to  redeem  the  circu' 
Uting  notes.    76.  §§  46,  47,  4a 

50*  On  becoming  satisfied  that  an  association 
has  refused  to  pay  its  circulating  notes,  and'is  in 
default^  the  comptroller  may  appoint  a  receiver 
(with  security)  who,  under  the  direction  of  the 
comptroller,  shall  take  possession  of  the  books, 
records,  and  assets  of  every  description  of  such 
association,  collect  all  debts,  dues  and  claims  be- 
longing to  such  association,  and,  upon  the  order 
of  a  court  of  record  of  competent  jurisdiction, 
may  sell  or  compound  all  baa  or  doubtful  debts, 
and,  on  a  like  order,  sell  all  the  real  and  personal 
property  of  such  association,  on  such  terms  as 
the  court  shall  direct ;  and  may,  if  necessary  to 
pay  the  debts  of  such  assodation,  enforce  the  indi- 
vidual liability  of  the  stockholders.  Such  receiver 
shall  pay  over  all  money  so  made  to  the  Treas- 
urer of  the  United  States,  subject  to  the  order  of 
the  comptroller  of  the  currency,  and  also  make 


report  to  the  comptroller  of  the  currency  ci  all 
his  acts  and  proceedings.  The  comptroller  shaU 
cause  advertisement  to  be  made  for  daims  against 
the  association.  And,  from  time  to  time,  after 
provision  is  made  for  redemption  of  drculadng 
notes,  the  comptroller  shall  make  dividends  out 
of  the  proceeds  paid  over  to  him  by  the  receiver, 
on  such  claims  as  shall  be  proved ;  and  the  re- 
mainder of  such  proceeds^  ii  any,  shall  be  paid 
over  to  the  aharenolders  of  such  assodation,  or 
their  legal  representatives,  in  proportion  to  tfaa 
stock  by  them  respectively  held.  Provisions, 
however,  enabling  the  association  to  litigate  the 
question  whether  it  has  failed  to  redeem  its  cir* 
oulating  notes,  before  the  nearest  circuit,  district 
or  territorial  court  of  the  United  States,  by  in- 
junction suit  against  the  comptroller,  lb,  \  60. 
See  DisaoLiniov;  Rbceivkb. 

67,  Transfers  ia  contemplation  of  insol- 
rency^  TOid*  All  transfers  of^the  notes  dbc  and 
other  evidences  of  debt  owing  to  any  association, 
or  of  depodts  to  its  credit;  all  assignments  of 
mortgages  Aq.  in  its  favor;  all  deposits  of 
money  Aa  for  its  use  or  the  use  of  any  of 
its  shareholders  or  creditors;  and  all  pay- 
ments of  money  to  dther,  made  after  the  com- 
mission of  an  a!ct  of  insolvency,  or  in  oontempla- 
tion  thereof,  with  a  view  to  prevent  the  applica- 
tion of  its  assets  in  the  manner  prescribed  by 
this  act,  or  with  a  view  to  the  preference  of  one 
creditor  to  another,  except  in  payment  oi  Its 
circuladnjg  notes,  declared  void.    lb.  §  52. 

58.  Ttolations  of  the  law*  Any  violation 
of  the  act  declared  a  ground  of  forfeiture  of  the 
franchises  of  the  association,  and  of  personal 
liability  against  every  director  participating  in, 
or  assenting  to  it.    Ib,%  68. 

69*  Embezzlement  of  assets  of  association; 
or  issuing  its  notes  without  authority ;  or  making 
<&c.  without  authority  any  certificate  of  depo8it» 
order,  bill  of  exchange,  acceptance  or  assign- 
ment of  evidence  of  debt^  or  any  fiEdse  entry  in 
the  books  Ac.  of  the  association,  with  intent  to 
defraud,  when  committed  by  any  prerident^  di- 
rector, cashier,  teller,  clerk  or  agent  of  any  asso- 
ciation, declared  a  misdemeanor,  punishaSle  by 
imprisonment  not  less  than  6  nor  more  than  10 
years.    76.  g  65. 

60.  Jurisdiction  of  national  courts*  "Suits, 
actions,  and  proceedings,  against  any  associatioii 
under  this  act»  may  be  had  in  any  drcuit^  dis- 
trict, or  territorial  court  of  the  United  States 
held  within  the  district  in  which  such  assodation 
may  bo  established ;  or  in  any  State,  county,  or 
municipal  court  in  the  county  or  dty  in  which 
said  assodation  is  located,  having  jurisdiction  in 
dmilar  cases:  Prwtided,  however,  That  all  pro- 
ceedines  to  enjoin  the  comptroller  under  this 
act  shul  be  had  in  a  drcuit,  district,  or  territo- 
rid  court  of  the  United  States,  held  in  the  dis- 
trict in  which  the  association  is  located."  lb. 
§5Y. 

61*  OlTences*  Mutilating,  or  forging,  eovntei^ 
feiting  Ac.  the  notes  of  national  banking  aaso- 
dations ;  or  uttering  &c,  forged  notes  as  true ;  or 
engraving  Ac  plates  like  their  notes, — how  pun* 
ished.    lb,  §§  68,  59,  60. 

62.  Who  arft  stockholders.  "Persons  hold, 
ing  stock  as  executors^  administrators,  ^ardians, 
and  trustees,  shall  not  be  personally  subject  to  any 
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fiaUfities  u  stoekboldera;  but  the  estates  and 
iuiids  iatlieir  hands  shall  be  liable  in  like  manner 
and  to  tiie  same  extent  as  the  testator,  intestate, 
ward,  or  person  interested  in  said  trast-fonds 
woald  be  if  they  were  respectively  living  and 
competent  to  act  and  hold  the  stock  in  their  own 
76.  §  63.    See  ST0CKHOU>SB8b 


m.   Unbes  State  Banking  Systemb. 
1.  Bafety-fundAcU.^ 

68.  The  New  Tork  gafety-fand  act  was  a 

general  act,  applicable  to  all  moneyed  corpora- 
tions "  hereafter  to  be  created  *  within  the  State. 
It  provided  for  the  creating  and  keeping  up  a 

*  At  the  present  time  a  great  maioiltjr  of  tb«  IwdIbi 
fhnmchoat  the  United  States  are  conducted  under  the 
Katiooal  Banking  law ;  being  either  neir  banks  organised 
udcr  that  law  In  the  first  Instanee,  or  State  banks  which 
have  been  oonverted  Into  Natlooal  banks  under  the  provl- 
rions  of  aectlon  44  of  the  act. 

Bee  J9bmaa«*  M^roKank?  db  Banker^  AlmanaCy  for 
lfl0a»  pp.  1-TS,  for  a  list  of  1650  National  banks  la  bwi- 
nesB,  Janwuy,  1868,  with  statistieB  as  to  their  location,  chief 
oflkers,  amount  of  capital,  Ac ;  against  only  27Q  banks 
stm  operating  under  State  laws. 

In  cooaeqacnce  of  tUs  extenrire  and  rsmaikable  change 
In  the  ban  king  business  of  the  eonntiy,  the  decisions  of  the 
State  coorta  In  former  years,  upon  the  organization  and  oor- 
panle  diaracter  and  management  of  banks,  wlU  possess  Ifes 
gHMral  intereet  and  ralue  than  formerly,  unless  there  shall 
be.  In  ftatme,  some  return  to  the  State  systems.  In  this 
work,  dedslons  on  banks  conducted  under  special  charters, 
are  placed  ander  general  heads  of  law,  where  they  may  be 
ascAd  as  maatratlng  principles  appUcaUe  to  other  corpora- 
tiana  than  banks.  We  give  In  the  text  a  sketch  of  the 
** safety  fkmd"  and  **free  banking"  ^stems,  with  many 
deeUoBa  nnder  them  adapted  to  lUnstrate  the  National 
BsaUnglaw. 

In  addition  to  the  decisions  cited  In  the  text,  reference 
may  be  made  to  the  following  eases  depending  more  or  less 
open  local  or  temponury  laws,  or  on  provisions  of  particular 
charters:  Santtng l<nts ;  their  eonstltntlonallty,  construo- 
tioo,  Ac  Wilson  V.  Tesson,  12  Ind.  885 ;  Green  «.  Graves, 
1  Dim^  851 ;  Smith  «.  Barstow,  2  JhuffL  166;  Fidconer  «. 
flnnpben,  t  JfeLean,  195;  White  «.  How,  8  M*'Lean^  111 ; 
Nentth  «.  BheMop,  7  Hovo.  812;  Bleakney  «.  Farmeia  Aa 
lluik,l7^;»»V.  <6A,M;  Statev.  Lehre,7£<eA.28i.  Or- 
ffmtUtOion  of  banks;  articles;  capital;  subscriptions; 
kaodi  banks:  Charitable  Society  of  Hartford  «.  Farmers* 
k  Merhanira*  Bank,  26  Conn.  60 ;  State  «.  Bank  of  Charles- 
ton, DudL  197;  McCuUoch  «.  State  of  Maryland,  4 
WkmL  81« ;  Osbom  9.  Bank  of  United  States,  9  Whetit, 
Xm;  Minphy  «.  ^ate  Bank,  8  JBkff.  57;  WalUoe  «.  State 
Bsnk,  Jd.  61;  State  «.  Ashley,  1  /VJts,  618;  McNeU  «. 
Wyatt,  8  ^wflip^  135;  NashriUe  «.  Henderson,  6  Yerg. 
104;  Sato  «.  Hiompeon,  27  Mo.  866;  Bank  of  the  State  «. 
antth,  88  Jfo.  864 ;  Bank  of  Utica  «.  Magher,  18  JoKnt. 
SO.  H^fin'vmneni  of  hank  dbligaUont;  visitation  by 
eommtsslopeTs;  periodical  reports ;  taking  security  for  dr- 
ealalSoa.  Oolfi^  «.  State  Bank,  11  Ala.  222;  Toung  «. 
Hqghea,  18  Smtd.  SJf.W;  Montgomery  «.  Commissioners 
«f  flbdEfaig  Fund,  7  Sow.  {MUt.)  18 ;  ^Bople  «.  Campbell, 
14  /BL  400;  Elch  «.  Shaw,  10  Shepl.  848;  Townsend  «. 
Bnlth,  1  SeaU.  800:  Collins  «.  Centrtl  Bank,  1  EeVy,  486; 
OoBwdBv.  mn,  14  Ind.  Iffll;  Swing «.  Bobeson,  16  W 
96;  Marine  Bank  v.  Auditor  of  State,  14  III  186;  Peoples. 
Holmes,  8  lOch  544;  People  «.  State  Treasurer,  4  Mich. 
n.  Acite by  and  against  banks;  and  special  remedies  and 
proceedings  allowed  In  them.    Logwood  «.  Hnntsvllle  Bank, 


fond,  raised  by  preecribed  contributions  from 
the  banks,  to  be  eaual  ultimately  to  three  per 
cent,  on  their  capital,  to  be  paid  into  the  treasnry 
of  the  State  and  held  by  the  State  as  a  "  bank 
fand/  inviolably  appropriated  and  applied  to 
the  payment  of  the  debts  of  any  of  the  banks 
whicn  might  become  inaolyent.  Meantime  the 
fond  was  declared  the  propeity  of  the  banks 
contribnting  to  it^  and  any  net  income  from  it, 
was  payable  to  them.  Detailed  proyisions  were 
made  for  ascertaining  and  discharging  from  the 
fond,  debts  of  insolvent  banks,  and  for  winding 
np  tiieir  business.  Bank  commissioners  were  4 
conatitntedy  whose  duty  it  was  made  to  inspect 
from  time  to  time  the  aflnirs  of  the  banks,  accord- 
ing to  directions  given  in  the  act.  Banks  were 
limited  to  a  circulation  not  exceeding  twice  their 
capital ;  were  required  to  have  all  their  capital 
paid  in  beforo  making  any  loans  or  discounts ; 
were  placed  under  special  restrictions  in  respect 
to  loans  and  discounts,  and  were  forbidden  to 
issue  any  bills  or  notes^  except  such  as  should  be 
made  payable  on  demand  and  without  interest. 
i^.  r.  Law  of  1829,  167,  ch.  94.* 

64.  New  Tork  restraining  act  of  1804. 

No  person,  unauthorized  by  law,  can  become  a 
member  of  an  association  &c.  or  proprietor  of 
any  bimk,  or  fund  for  issuing  notes,  reoeiving 
deposits,  making  discounts^  or  transacting  other 
banking  business.  N.  Y.  Laws  of  1804,  616; 
re-enacted  2  Rev.  L.  of  1818,  234,  ch.  71,  p  2.t 

65*  — of  1818«  No  person,  association,  or 
body  corporate,  to  keep  any  office  of  deposit  for 
discounting  promissory  notes,  or  for  carrying  on 
any  kind  of  banking  business,  or  to  issue  biuis  or 
promissory  notes  as  a  private  bank,  unless  spe- 
cially authorized  by  law.  N.  Y.  Laws  of  1818, 
242,  ch.  236,  §  1. 

66.   Prohibitions  of  BeTifled  Statutes. 

No  corporation,  not  expressly  incorporated  for 
banking,  possesses  the  power  of  discounting 
bills,  notes,  or  other  evidences  of  debt,  of  receiv- 
ing deposits,  of  buyins  bullion  and  foreign  coin, 
oftbuying  and  selling  bills  of  exchange,  or  of  is- 
suing bius,   notes,  or  other  evidences  of  debt 


Minor ^  88;  Doncan  «.  Tombeckbee  Bank,  4  Port.  181; 
Hancock  «.  Branch  Bank,  6  Ala.  440;  Ford  «.  Branch 
Bank,  6  Ala.  286 ;  Leigh  «.  State  Bank,  10  Ala.  880 ;  Mor- 
gan «.  Ramsej,  15  Ala,  190 ;  Boss^  «.  Branch  Bank,  16 
Ala.  216 ;  Jemlson  «.  Planters*  k  Merchants*  Bank,  VI  Ala, 
764;  Btanley  v.  Bank  of  Mobile,  28  Ala.  669;  Bank  of  Chlll- 
cothe  «.  Toe,  4  Bam.  186;  Bank  «.  Tomer,  8  Marth,  667; 
State  V.  Oommeiclal  k  Bailroad  Bank,  13  Smed.  <6  JC  8T6; 
Clinton  Bank  v.  Hart,  19  OMo^  87Sl  Winding  tfp  the 
badness  of  banks.  Duncan  v.  BIscoe,  3  Sng.  175 ;  Emerson 
«.  Washington  Oonnty  Bank,  11  Sh^pl.  445;  Bank  of  Cbete- 
▼nie  V.  Iglehart,  6  MeLoan^  608;  Miners*  Bank  v.  Tliomas, 
4  (TreeiMt  880;  Commercial  Bank  of  Natches  «.  Chambers, 
8  Sfned.  <ft  M.  0. 

*  The  " safety  fkmd  act**  of  1889  was  amended,  and  the 
banks  sabject  to  its  provisions  were  fturther  ragnlated  by 
N.  T.  Law  of  1888,  ch.  374 ;  1866,  ch.  807 ;  1887,  ch.  74, 
ch.  102,  ch.  806,  ch.  4S0,  ch.  476;  1840,  ch.  18;  1841,  ch. 
298;  1843,  ch.  84T;  1848,  ch.  818;  1846,  ch.  114;  1846,  ch. 
07;  1847,  ch.  419;  1848,  eh.  844;  1848,'  ch.  07;  1890,  ch. 
888;  1851,  ch.  197;  1854,  ch.  188,  eh.  343;  1867,  ch.  870. 

t  By  these  restraining  acts  a  monopoly  of  the  boslness  of 
banking  within  the  State  of  New  Tork  was  secured  to  the 
chartered  and  the  safsty-ftrnd  bonks. 
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upon  loan,  or  for  ciroulation  as  money.    1  i^T.  F. 
Bev.  Stat  600,  §  4. 

67*  No  person,  unAiithorized  by  law,  can  be- 
come interested  in  any  association  or  fond  for  the 
purpose  of  receiying  deposits,  malring  disconnts, 
or  issuing  notes  or  other  eyidenoes  of  debt»  to  be 
loaned  or  put  in  circulation  as  money.  No  cor- 
poration, unauthorized  bylaw,  can  employ  effects 
or  be '  interested  in  a  fund  for  such  purposes. 
Notes  and  securities,  given  in  Tiolation,  void.  1 
K  Y,  Bev,  JBtat.  712,  §§  1,  8,  6. 

68*  No  person,  assodation  of  persons,  or  body 
corporate,  except  such  bodies  corporate  as  are 
expressly  authorized  by  law,  shall  keep  any  office 
for  the  purpose  of  receiying  deposits,  or  disoount- 
inff  notes  or  bills,  or  issuing  any  eyidences  of 
debt»  to  be  loaned,  or  put  in  circulation  as  money; 
nor  shall  they  issue  any  bills  or  promissory  notes, 
or  other  eyidences  of  debt  as  private  bankers, 
for  the  purpose  of  loaning  them,  or  putting  them 
in  circtuation  as  money,  unless  thereto  specially 
authorized  by  law.  1  K.  Y.  Rev,  Stat  712,  §  6. 
See  partial  repeal,  infra,  315. 

69.  Enforcement  of  restraining  acts.  An 

information  in  the  nature  of  a  quo  toarranto 
lies  agsdnst  an  incorporated  company,  for 
carrying  on  banking  operations  without  au- 
thority from  legislature.  N,  T.  Supreme  Ct 
1818,  People  t.  Utica  Ins.  Co.  15  JohM,  858. 

70.  Contributions  to  tlie  safety  fnnd.  Under 
both  the  act  of  1829  and  that  of  1841  (N.  Y. 
Laws  of  1841,  280),  a  sum  once  designated 
&C.  by  the  comptroller,  must  continue  to  be 
paid  annually  till  the  fund  is  reimbursed. 
An  annual  designation  was  not  necessary. 
Continuing  for  several  successive  years  to  pay, 
without  annually  repeated  notice,  may  be 
deemed  as  putting  a  practical  construction 
on  the  law  which  binds  the  baook.  If.  T. 
Suprema  Ct  1856,  People  v.  Walker,  21  Barb, 
680. 

71.  The  provision  requiring  payment  to  be 
made,  "  on  or  before  the  first  of  January  in 
each  year,'^  means  that  the  payment  may  be 
made  any  indefinite  time,  no  matter  how 
long,  before  January  Ist.  The  use  of  the 
words,  ^^  on  or  before  ^  a  particular  day,  im- 
plies that  the  ground  or  cause  of  payment, 
the  consideration  or  indebtedness,  was,  prior 
to  the  limit,  complete ;  so  that  a  payment 
made  on  December  81  st  inures  for  the  year 
then  closed;  it  is  not  in  adyance  for  the 
coming  year.    lb, 

72.  Duties  of  the  State.  By  the  whole  of 
the  New  York  act  proyiding  for  the  crea- 
tion of  a  safety-lnnd,  and  by  all  the  subse- 
quent proyisions,  in  diJSerent  statutes,  relating 
to  it,  the  State  has  taken  on  itself,  by  and 
through  its  public  ofiicers,  such  duties,  and 
has  such  powers  as  make  it,  in  law,  trustee  of 


the  whole  fund,  for  the  benefit  of  all  who 
may  haye  claims  on  it  And  the  State  is  the 
proper,  and  the  only  proper  party  plaintiff^ 
in  an  action  to  enforce  payments  to  the  fund. 
iV.  r.  Ct  of  Appeals^  1858,  People  v.  Walk- 


er, 17  iV.  r.  502. 


78.  Discounts.  Paper  discounted  by  di- 
rectors of  a  safety-limd  bank,  in  yiolation  of 
the  proyision  limiting  interest  taken  on  pa^ 
per  maturing  in  63  days  to  six  per  cent.,  is 
yoid  in  their  hands.  N.  T,  Supreme  Ot 
1858,  Seneca  Co.  Bank  v.  Lamb,  26  Barb,  595. 

74.  A  special  charter  authorizing  the 
bank  to  discount  bills  &c.  and  to  make  by- 
laws touching  the  time,  manner,  and  terms 
&C.  of  discounts,  does  not  exonerate  the 
bank  from  the  operation  of  the  proyisions  of 
N.  Y.  Laws  of  1829,  173,  ch.  94,  {  33,  re- 
stricting discounts  by  moneyed  coiporationa 
to  six  per  cent    lb, 

75.  Continuing  the  business  of  a  safety- 
fund  bank  more  than  ten  days  after  payment 
of  its  protested  draft  for  $10,000  had  been 
demanded  at  the  bank  and  payment  neglect- 
ed,— Held  a  yiolation  of  its  charter,  notwith- 
standing that  the  cashier^s  neglect  to  pay  it 
was  based  on  the  erroneous  information  that 
the  president  had  made  arrangements  to  pay 
it  elsewhere.  N,  T,  Chancery^  1837,  Bank 
Commissioners  v.  Bank  of  Buffalo,  6  Paige, 
497. 

7  ft.  Power  to  decree  dissolution.  Under 
the  safety-fund  act,  the  court  of  cKancery  had 
power  to  decree  a  dissolution  of  a  company 
whose  board  of  directors  had  yiolated  the 
proyisions  of  their  charter  restrictiug  the 
amount  of  loans  or  discounts  made  to  direc- 
tors, or  had  authorized  or  permitted  the  offi- 
cers of  the  bank  to  yiolate  the  same.    lb, 

77.  Commissioners'  petition.  It  is  no  ob- 
jection to  a  petition  of  the  bank  commission- 
ers created  by  the  New  York  safety-fund  act, 
presented  in  the  names  of  all,  by  one  of  them, 
as  solicitor  for  all,  that  it  does  not  appear 
that  all  met  and  consulted  on  the  propriety 
of  proceeding.    lb, 

78.  The  Yermont  act.  That  under  the 
Vermont  banking  law  of  1881,  the  entire 
safety-fund  was  made  liable  for  the  payment  of 
all  the  debts  of  any  insolyent  bank,  exclusiye 
of  capital  stock,  without  reference  to  the  time 
when  the  debts  accrued,  or  when  the  insol- 
yency  accrued,  or  at  what  time  any  particular 
bank  began  to  contribute, — see  Elwood  o. 
Treasuier  of  Yennont,  28  R  701. 
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79.  When  a  contribntiiigbank  in  Yermont 
ceases  to  do  business  in  conseqaence  of  its  in- 
solyency,  the  bank  fund  of  the  State  then  bo- 
comes  chargeable  for  the  indebtedness  of  the 
corporation  in  excess  of  its  property  and  ef- 
fects, and  it  becomes  the  duty  of  the  State 
treasurer  to  pay  over  such  amount  to  the  re- 
ceiver, upon  the  order  of  the  court  of  chan- 
cery. Vt.  Supreme  Gt  1866,  Receiver  of 
Danby  Bank  v.  State  Treasurer,  89  Vt.  92. 

80.  The  bank  fund  of  Yermont  is  a  spe- 
cific fund  in  which  the  State  has  no  property. 
Therefore,  upon  petition  of  a  receiver  of  an 
insolvent  bank  for  a  writ  of  mandamus  to 
compel  the  treasurer  of  the  State  to  pay  over 
said  fund  pursuant  to  a  chancery  decree,  the 
order  should  not  require  him  to  pay  to  the  re- 
ceiver any  money  of  the  State  as  distinguished 
from  the  bank  fimd.  Nor  should  it  require 
him  to  pay  money  of  his  own,  on  the  ground 
of  his  having  subjected  himself  to  liability 
for  the  deficit  of  that  fund,  by  reason  of  his 
having  -wrongfully  paid  it  over  to  banks  not 
entitled  to  it.    Tb, 

SI.  Under  section  87,  ch.  84,  p.  405,  of  the 
Ck>mpiled  Laws  of  Yermont,  providing  that  a 
bank,  on  giving  certain  bonds,  shall  be  exempt 
from  payments  required  to  be  made  to  the 
"  bank  ftind,'*  and  from  all  provisions  for  its 
establishment,  preservation  and  regulation, — 
Eeldy  that  the  bond  required  is  a  mere  substi- 
tate  for  the  liability  and  duty  of  the  bank  to 
pay  in  towards  the  bank  fund,  for  its  creation 
or  replenishment;  and  the  giving  of  such 
bond  has  no  efiect  upon  the  ftmd  already  ac- 
cnmulated,  nor  upon  the  right  of  the  bank  to 
draw  out  its  proportionate  share.    lb. 

82*  A  bank  was  in  business  several  years 
without  contributing  to  the  bank  fund,  the 
directors  giving  bonds  instead  for  the  security 
of  the  bills  and  deposita.  After  1856,  the  di- 
rectors did  not  give  bonds  but  paid  into  the 
fund;  Meld,  that  the  liability  of  the  fund  at- 
tached at  once  upon  the  failure  of  the  direct- 
OEB  to  give  bonds.  Vt.  Supreme  Ct.  1865, 
Danby  Bank  v.  State  Treasurer,  87  Vt.  541. 

2.   Under  Free  Banking  Laies, 

SS«  The  Hew  York  tr^  banking  law. 

The  free  banking  law  of  New  York  State  was 
originally  passed  in  1838;  but  was  amended  in 
many  details  by  sabaeqaent  statutes.  Upon  the 
flystem  introduced  by  the  whole  les^ation  on  the 
sabjeet,  taken  together,  any  individual  or  associ- 
a^on  might  engage  in  banking  upon  the  condition 
of  first  depositing  with  the  State  comptroller 
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stocks  of  the  United  States  or  of  New  York 
State,  or  bonds  and  mortgages  on  real  property, 
of  a  certain  value;  on  depoaiting  which,  they 
might  receive  from  the  comptroller  a  correspond- 
ing amount  of  circulating  notes,  numbered,  rena- 
tered  and  signed.  The  securities  were  held  by 
the  bank  department  of  the  State,  as  a  means  of 
payins  the  notes,  in  case  of  insolvency  of  the  bank. 
Upon  its  closing  business,  and  paying  its  circula- 
tion, the  securities  became  returnable  to  it.*  N. 
T.  Laws  of  1888,  246,  ch.  260;  amended,  1840, 
ch.  868;  1841,  ch.  66.  ch.  319;  1844,  ch.  41,  cb. 
281 ;  1847,  ch.  160;  1848, ch.  840;  1849,  ch.  818  ; 
1860,  ch.  261;  1861,  ch.  68,  ch.  203;  1864,  ch. 
186,  ch.  242;  186*7,  ch.  108,  ch.  189.  Many  aux- 
iliary enactments  were  also  passed ;  the  more  im- 
portant of  which  are  mentioned  in  the  text,  §§ 
84-91,  116. 

84.  Periodical  reports  required.  Every 
company,  association,  individual  banker,  and  sav- 
ings bank,  required  to  publidi  annual  statement 
and  make  report  N.  Y.  Laws  of  1836,  302,  ch. 
262,  amended  by  Laws  of  1839,  ch.  847 ;  Loms  of 
1849,  ch.  437;  Laws  of  1843,  ch.  218;  Laws  of 
1847,  ch.  419;  Laws  of  1863,  ch.  260. 

85.  Redeeming  a^nts.  Banks,  banking 
associations^  and  individual  bankers  to  appoint 
redeeming  agents.  N.  Y.  Laws  of  1840,  164, 
ch.  202,  amended  1851,  876,  ch.  208. 

88.  List  of  Rtockholders.  Banking  corpo- 
rations and  associations  directed  to  keep  a  list  of 
stockholders  <&c.  which  shall  be  presumptive  evi- 
dence of  the  facts  required  to  be  entered  therein, 
in  proceedings  under  the  act  to  enforce  responsi- 
bility of  stockholders.  li.  Y.  Laws  of  1849,  840, 
ch.  226;  Laws  of  1869,  880,  ch.  866. 

87.  Bank  department  orgtudzed  andregn- 
lated.  Laws  of  1861, 809,  ch.  164 ;  1867,  ch.  108 ; 
1869,  608,  ch.  236;  1864,  661,  ch.  242. 

88*  Consolidation  of  banking  associations 
authorized.    N.  K  Laws  of  1862,  766,  ch.  422. 

89.  The  securities  hereafter  to  be  depos- 
ited with  the  superintendent  of  the  banking  de- 
partment for  notes  for  circulation,  shall  be  not 
to  exceed  two-thirds  in  United  States  stocks,  and 
not  less  than  one-third  in  stocks  of  this  State. 
N,  Y.  Laws  of  1863,  436,  ch.  241. 

90.  Number  of  directors.  Any  banking 
association,  whose  articles  of  association  do  not 
prescribe  as  to  the  number  of  directors  necessary 
to  constitute  a  quorum,  and  make  no  provision 
for  determining  the  same,  may,  by  its  direction, 
fix  the  number  necessary,  which  shall  not  be  leas- 
than  five.     N,  Y.  Laws  of  1863,  86,  ch.  22. 

91.  Redemption  of  securities.  Whenever 
any  banking  association,  individual  banker,  receiv- 
er of  a  banking  association,  asslc^ee,  or  assignees 
of  an  individual  banker,  shall  have  given  notice 
to  the  auperintendent  of  their  intention  to  close 
the  business  of  banking;  or  the  trustees  or  legal 
representatives  of  any  mcorporated  bank  whose 


*  The  fabstantial  prindpIeB  of  the  New  York  free  banking' 
law  were  adopted  by  many  other  States.  By  Michigan  in 
1848 ;  New  Jeney  in  1660 ;  Vh-ginia,  IHinois,  Ohio,  Vermont, 
1861;  Indiana,  Tenneaaee,  1863;  Louisiana,  1863;  Wiscon- 
lin,  1864;  Missouri,  1856;  Iowa,  1863;  Aflnnesota,  1858. 
We  give  in  the  text  such  caeea  from  any  of  these  Btates,  as 
are  capable  of  uaeftd  application  to  questions  arising  upoa 
the  operation  of  tlie  National  BaaUng  law. 
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charter  has  expired,  or  the  roceiyer  of  any  incor- 
porated  bank,  which  shall  have  been  declared  In- 
Bolyenty  shall  have  redeemed  at  least  seventy-five 
per  cent,  of  the  largest  amount  of  drcniating 
notes  outstanding  at  any  time,  as  shown  by  the 
books  of  the  bank  dcpaTtment--~they  may  deposit 
with  the  superintendent  money  equal  to  the 
amount  of  their  outstanding  circulation,  upon 
which  the  superintendent  may  give  up  all  other 
securities  theretofore  deposited  with  him  for  the 
redemption  of  circulating  notes  issued  thereon. 
-AT.  Y.  Lam  of  1869,  508,  ch.  286,  §  l,8ubd.  1, 
as  amended,  ZatM  of  1866,  791,  ch.  848,  §  1. 

92.  The  distlnctfon  between  the  system  of 
banking  established  in  the  State  of  New 
York  by  the  act  of  1888  and  that  preyiously 
established — explained.*  Curtis  v.  Leayitt, 
15  N.  T.  9,  78. 

98.  Corporate  character  of  banking  asso- 
ciatfons*  Associations  formed  for  banking 
purposes  mider  the  New  York  general  act  of 
1838  are  corporations.  JV.  T,  Ct.  of  AppeaU^ 
1860,  Robinson  v.  Bank  of  Attica,  21  N,  F. 
406  ;t  III  Supreme  Ct,  1860,  Metropolitan 
Bank  r.  Godfrey,  23  III  570. 

94.  Thus  the  prohibition  of  1  N.  Y.  Rev. 
Stat.  608,  §  4, — that  no  incorporated  com- 
pany shall  make  an  assignment  in  contempla- 
tion of  insolvency, — applies  to  associations 
organized  under  the  general  banking  law. 
N,  F.  Ct.  of  Appeals,  1860,  Robinson  c.  Bank 
of  Attica,  21  N.  T.  406. 

95.  That  such  associations  are  taxable  as 
corporations, — see  Bank  of  Watertown  v.  As- 
sessors of  Watertown,  25  Wend.  686  &  1  Hill, 
616 ;  People  r.  Supervisors  of  Niagara,  4  MU, 
20,  &  7  mU,  504. 

96.  The  provisions  of  the  New  York  Re- 
yised  Statutes,  in  relation  to  "  moneyed  cor- 
porations,'* have  no  application  to  banking 
associations  organized  under  the  general  act 
'of  1888.  The  regulations  for  the  purpose  of 
preventing  the  insolvency  of  moneyed  corpo- 
rations are  entirely  nnsuited  to  the  freebank- 


*  See  a  fnll  aooount  of  both  ajttarOy  and  a  ooDeetion  of 
the  Btatutes  and  principal  caaea,  in  (^eland't  SanJUnff 
Xai0«,Med.l8«u 

t  PrerloaaNcirToikeaaea  to  thanmaeffeeiaieThomaa 
«.  Daklz^  St  Wmd.  9;  Talmage «.  Pell,  9 PaigSy  410;  Wll- 
looghbj  «.  Oomatock,  8  fflUj  889 ;  Matter  of  Bank  of  Dana- 
TiUe,  6  BiO,  870 ;  Bolagerard  «.  N.  T.  Banking  Go.  3  8an4f. 
Oh.  28-,  Caae  v.'MedianIca*  Banking  Anodadon,  1  San^. 
»808.  See  to  the  oontrary,  Warner  v.  Been,  28  Wend.  108 ; 
Glfford  «.  Livingston,  8  Den.  880;  Parmly  v.  Tenth  Ward 
Jtok,  8  JCdw.  896. 

Whetlier  the  aaaodationa  oontesqplated  by  the  Michigan 
iMnking  lawof  188T,  are  corporaUona,— «ee  Green  «.  Grarea, 
1  I>ougl.8Si;  l^esmith  r,  Sheldon,  t  ffoto.  818;  Falconer 
«.  Campbell,  2  JfeLsan,  195;  White  «.  How,  8  MeLean, 


ing  system.  Under  this  system,  the  sole  ob- 
ject of  the  legislature  was  to  secure  the  cur- 
rency which  these  institutions  might  put  in 
circulation.  This  object  was  accomplished, 
not  by  regralations  to  prevent  insolvency, 
which  had  been  tried  and  found  ineffectuid, 
but  by  requiring  adequate  security,  before- 
hand, for  all  the  circulation  which  any  individ- 
ual or  association  might  be  allowed  to  issue. 
The  veiy  structure  of  the  general  banking 
act  shows  that  the  legislature  could  not  have 
intended  that  associations  formed  under  that 
law  should  be  subject  to  the  statutes  then  in 
force,  relating  to  a  very  different  class  of  mon- 
eyed institutions.  They  intended  to  intro- 
duce a  new  and  independent  system  of  bank- 
ing, and  to  establish,  for  the  government  of 
institutions  organized  under  such  new  sys- 
tems, new  and  independent  regulations,  and  to 
leave  all  previous  statutes  relating  to  money- 
ed corporations  to  be  applied  to  the  char- 
tered banks  then  in  existence.  [Approving 
15  N.  Y.  9,  78,  182 ;  and  overruling  8  N.  Y. 
(8  Comst.)  489 ;  7  N.  Y.  (8  Seld.)  828 ;  and 
13  N.  Y.  (8  Kem.)  114.]  If.  T.  Ct.  of  Ap- 
peals, 1858,  Leavitt  «.  Blatchfoid,  17  JV;  F. 
521.  To  the  same  effect  is  Tracy  v.  Talmage, 
18  Barb.  456.  To  the  contrary  were  Mabey 
r.  Adams,  8  Boeiw,  846 ;  Leavitt  v.  Tylee,  1 
Sandf.  Ch,  207 ;  Leavitt  t.  Yates,  4  Edto, 
184.  And  see  Matter  of  Bank  of  Dansville, 
6  HiO,  870 ;  Leavitt  o.  Blatchford,  5  Barb.  9. 

97*  Banking  associatioiis  made  subject  to  the 
provimoDS  of  N.  Y.  Key.  Stat  596,  art  2,  entitled. 
Regulations  concerning  election  of  directors  of 
moneyed  corporations.  1  N.  T.  Law$  of  1847, 
164,  ch.  160,  §  1. 

98.  The  United  States  Trust  Co.  of  New* 
York  is  not  a  corporation  created  for  bank- 
ing purposes  within  the  meaning  of  art  8,  { 
4,  of  the  constitution  of  the  State.  The 
word  "  banking  "  is  there  used  in  its  familiar 
and  popular  sense ;  and  means  that  business 
which  might  be  carried  on  by  banking  asso- 
ciations tmder  the  general  law.  The  duties 
of  the  Trust  Company  are  prescribed  by  the 
second  section  of  its  charter,  whioh  does  not 
include  banking  powers.  If.  T.  Supreme  Ct 
1855,  United  fltates  Trust  Co.  of  N.  Y.  v. 
Brady,  20  jBarft.  119. 

99.  —  of  individaal  bankers.  A  private 
banker,  though  carrying  on  business  under 
the  act  of  1888,  is  not  a  corporation;  and  the 
provision  of  the  act  of  1885  {Laws  of  1885, 
ch.  807,  S  1)— making  it  unlawful  for  ^*  any 
moneyed  corporation  '*  to  charge,  or  in  any 
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manner  leceiTe,  the  premium  of  exchange 
on  any  draft  made  by  such  corporation,  which 
shall  be  used  or  applied  in  payment  of  any 
bill,  note,  or  other  demand,  due  to,  or  di&- 
counted  by,  Buch  corporation-— does  not  apply 
to  an  indiyidual  banker.  iT.  Y.  Supreme  Ct, 
1850,  Cuyler  v.  Sanfbrd,  8  Barb,  225. 

100.  An  indiyidual  banker,  -under  the  New 
York  act  of  1 888,  is  not  a  corporation.  There 
IS  no  proyision  for  succession ;  the  heir  or 
legatee  may  continue  his  business  [Laws  of 
1857,  ch.  189],  and  the  banker  may  sell  the 
badness  [Laws  of  1854,  ch.  242].  The  busi- 
ness is  his  indiyidual  affitir,  and  he  may  sue 
in  relation  to  it  in  his  indiyidual  name.*  I^. 
r.  Ct,  ofAppeaUy  1859,  Codd  c.  Rathbone,  19 
K  F.  87. 

101.  Associations  are  not  snt^ect  to  saffety- 
ftmd  aet.  Banking  associations,  formed  un- 
der the  New  York  act  of  1888,  are  not  sub- 
ject to  the  proyisions  of  the  safety-fund  act 
(Laws  of  1829,  ch.  94,  tfwpra  68),  and  there- 
fore are  not  a£^ted  by  the  proyisions  of  that 
act,  which  prohibit  the  issuing  of  ^  bills  or 
notes,^  imless  payable  on  demand,  and  with- 
out interest,  and  restrict  the  interest  to  be  re- 
neryed  on  discounts.  Though  the  terms  of 
the  first  section  of  the  act  of  1829  are  suffici- 
ently comprehensiye  to  include  them,  the 
total  incompatibility  of  the  proyisions  imply 
an  exception.  N,  T.  Ct.  of  Appeals,  1857, 
Curtis  ».  Leayitt,  15  N.  F.  9, 171 ;  1859,  In- 
ternational Bank  v,  Bradley,  19  Id,  245. 

102.  The  organization   certificate.     It 

t00fiu,  that  until  the  certificate  required  by 
section  16  of  the  New  York  banking  asso- 
ciations act  of  1838 — ^which  prescribes  that 
the  associates  shall  make  a  certificate,  stating 
their  names,  residence,  associate  name,  place 
of  business,  capital  &c. — ^is  made,  there  is  no 
legal  institution  existing,t  and  those  who  do 
not  unite  in  the  certificate,  are  not  members 
of  the  association.  Bmrows  v.  Smith,  10  N. 
f,  (6  add,)  550. 

103.  Where  the  statute  requires  the  cer- 
tificate to  be  fflgned  by  the  stockholders,  one 
signed  by  the  directors  only  is  insufficient,  and 


•  See  also  Bulk  of  Hftyana  c.  Magee,  20  K  T.  866;  Hal- 
let!  e.  Harrawer,  2ZBairb,  587 ;  and  Ihoorporatioh. 

t  In  the  case  of  Taylor  v.  Hntton,  in  the  Supreme  Court 
of  Nev  York  In  1864  (18  Abb.  Pr.  16),  it  was  EOd,  that  un- 
der the  National  Banking  lav  of  1868,  the  articles  of  a88ocI&- 
tloQ,  wheaapprored  bj  the  comptroller  of  the  currency,  are 
b  the  natore  of  a  charter ;  and  that  the  directors  have 
power  to  remove  the  president  and  any  other  officers  at 
pleasure,  and  to  fill  their  places  and  vacancies  In  the  board.  | 


the  proceedings,  though  in  good  faith,  are 
void;  and  a  bond  and  mortgage  given  by 
one  of  the  officers  to  the  company  to  secure 
a  stock  subscription  cannot  be  enforced.  N, 
F.  A,  V,  Chan,  Ct,  1848,  Valk  v,  Crandall, 
1  Sandf,  Ch,  179. 

104.  In  an  action  by  a  banking  association 
in  New  York,  the  original  certificate  recorded 
in  the  county  clerk^s  office,  with  proof  that 
the  association  had  done  business  and  issued 
bills  which  were  countersigned,  is  sufficient 
evidence  of  its  due  organization,  without 
direct  proof  that  the  certificate  was  ffied  in 
the  banking  department  of  the  State.  N, 
T,  Ct,of  Appeals,  1862,  Leonardsyille  Bank 
V.  Willard,  -25  iH^  T.  574. 

105.  From  the  time  a  certificate  is  made, 
acknowledged,  and  recorded,  pursuant  to  the 
act,  every  individual  is  precluded  from  de- 
nying its  legal  or  corporate  existence  in  any 
suit  or  controversy  whatever.  2i.  T.  Superior 
Ct.  1849,  Palmer  v.  Lawrence,  8  Sandf,  161. 

106.  Second  eertlflcate  supersedes  the 
first.  If  a  certificate,  executed  under  section 
16,  is  abandoned  by  the  association,  and  a 
new  and  different  certificate  executed,  and 
the  organization  takes  place  under  the  latter, 
the  association  cannot  hold  the  subscribers 
under  the  provisions  of  the  former.  iT.  T. 
Ct.  of  Appeals,  1853,  Burrows  v.  Smith,  10  JT. 
r.  (6  Seld.)  550. 

107.  Actual  payment  of  the  capital  is  not 
required  to  precede  the  making  and  filing  of 
the  certificate.  The  whole  capital  of  an  as- 
sociation must  be  paid,  or  secured  to  be  paid, 
when  it  is  organized ;  but  it  is  secured  to  be 
paid  in  the  sense  of  the  law,  by  force  of  the  sub- 
scriptions of  the  associates,  just  as  certainly 
as  if  each  had  given  his  note  or  bond  for  the 
amount  of  his  shares.  N.  T,  Superior  Ct. 
1849,  Palmer  v,  Lawrence,  8  Sandf.  161. 

108.  Security  for  subscriptions  for  stock. 
That  it  is  competent  to  a  banking  association 
formed  under  tibe  general  act  of  1838,  to  take 
a  security — e.  g.  a  mortgage — ^for  the  payment 
of  a  subscription  to  the  stock,*— see  Curtis  9. 
Swartwout,  1  N,  T.  Leg.  Obs,  406 ;  Valk  v, 
Crandall,  1  Sa/ndf  Ch,  179. 

109.  Conditional  security.  The  subscribers 
for  shares  executed  mortgages  to  the  banking 
association  upon  the  promise  of  the  associa- 
tion to  remove  certain  incumbrances  on  the 
lands  mortgaged ;  and  the"  mortgages  were 
delivered  to  the  attorney  of  the  association, 
with  the  agreement  that  they  were  not  to  be 
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used  unless  the  incumbrances  were  removed. 
The  bank  never  removed  them^  nor  ti'eated 
the  mortgagors  as  shareholders  in  any  way. 
Hdd^  that  the  receiver  of  the  bank  could  not 
maintain  an  action  to  foreclose  the  mortgages. 
1 .  The  delivery  was  conditional  2.  The  mort- 
gages were  not  received  in  payment  of  stock. 
N.  T.  Ct  of  Appeals,  1853,  Burrows  «.  Smith, 
JV.  T.  (6  8eld,)  650. 

110.  Mortgage  given  before  due  orgaiii- 
zation.  The  defendant  C.  and  a  niunber  of 
other  persons  intending  to  organize  a  bank- 
ing association,  signed  articles  of  association 
and  subscribed  for  stock,  and  chose  directors, 
who  elected  a  president,  pursuant  to  the 
articles.  The  directors  signed,  sealed,  ac- 
knowledged, and  recorded  a  certificate  of 
organization,  instead  of  this  being  done  by 
the  shareholders,  as  required  by  section  16  of 
the  act  of  1838,  and  the  defendant  executed  his 
bond  and  mortgage  for  his  stock  in  the  name 
of  the  president  of  the  bank  as  mortgagee, 
C.'s  wife  uniting  in  the  mortgage  with  him. 
Subsequently,  the  shareholders  met  and  signed 
a  certiJScate  as  required  by  the  statute,  but  C. 
did  not  sign  it  This  certificate  was  duly 
fled,  and  the  bank  regularly  organized ;  and 
for  three  years  thereafter,  C.  paid  his  semi- 
annual interest.  Heldy  that  as  against  C,  the 
bond  and  mortgage  was  valid.  1.  Though 
they  were  executed  before  the  association 
was  in  existence,  the  subsequent  recognition 
by  C.  of  the  association  by  payment  of  inter- 
est, amounted  to  a  rc-deliveiy.  2.  In  the 
absence  of  proof  that  C.  received  no  shares 
in  tbe  association,  they  were  not  to  be  deemed 
as  executed  without  consideration.  8.  That 
as  against  C.^s  wife,  who  was  not  an  associate, 
the  mortgage  was  void.  As  to  her,  it  was  a 
mortgage  to  a  fictitious  person,  which  her 
husband  had  subsequently  delivered  to  a 
person  in  being;  and  her  interest  in  the 
lands  was  unaffected  by  such  a  mortgage. 
iT.  r.  A,  K  Chan,  Ct  1848,  Valk  v.  Crandall, 
1  Band/,  Ch,  179. 

111.  CapitaL  In  general,  the  capital  stock 
of  a  bank  is  a  trust  fund  for  the  payment  of 
the  note-holders  and  creditors  of  the  bank. 
MUs.  (X  of  Errors,  1845,  King  t?.  Elliott,  5 
Smedes  dh  M.  428;  Qa,  ^prems  Ct,  1858, 
Schley  «.  Dixon,  24  Oa.  273 ;  U,  8,  Circ,  Ct 
Me,  1824,  Wood  v.  Bummer,  3  Mas,  308. 

112.  The  right  of  the  stockholders,  as 
against  bill  holders,  is  not  to  the  capital 
stock,  but  to  the  residumn  after  all  demands 


on  it  are  paid.  Thus,  where  an  incorporated 
bank  divided  three-fourths  of  its  capital 
stock,  before  the  expiration  of  its  charter, 
among  the  stockholders,  without  providing 
iunds  which  proved  sufficient  to  pay  its  out- 
standing bank  notes : 

Meld,  1.  That  the  capital  stock  was  a  trust 
fund  for  the  payment  of  the  bank  notes,  and 
might  be  followed  into  the  bands  of  the  stock- 
holders. 

2.  That  a  bill  in  equity  for  such  purpose 
might  be  maintained  by  some  of  the  holders 
of  the  bank  notes,  against  some  of  the  stock- 
holders, the  impossibility  of  bringing  all  be- 
fore the  court  being  sufficient  to  dispense  with 
the  ordinaiy  rule  of  making  all  parties  in  in- 
terest parties. 

8.  That  in  such  case,  the  decree  against  the 
stockholders  before  the  court  should  be  only 
for  the  contributory  share  of  the  debt,  in  the 
proportion  which  the  stock  held  by  them  bore 
to  the  whole  capital  stock.  U,  8,  Circ,  CU 
Me,  1824,  Wood  v,  Dummer,  3  Mas.  308.  To 
nearly  same  effect  is  Schley  f^.  Dixon,  24  Qa. 
273. 

118.  In  Mississippi  the  payment  of  its  cap- 
ital stock,  in  specie,  is  an  essential  requisite  to 
the  existence  of  a  bank;  a  general  law  re- 
quiring the  capital  of  all  banks  to  be  thus 
paid  in.  Thus  where  the  charter  of  a  bank^ 
ing  company  enacted  that  the  subscribers 
should  pay  at  the  time  of  subscription,  twenty 
dollars  on  each  share  taken,  in  specie,  or  in 
the  notes  of  specie  paying  banks,  and  was  si- 
lent as  to  how  or  when  the  residue  of  the 
stock  should  be  paid,  but  conferred  all  the 
usual  rights,  powers,  and  privileges  of  bank- 
ing which  were  exercised  by  other  banks  in 
the  State :  Held  that  the  residue  of  the  capi- 
tal stock  was  payable  by  the  stockholders  in 
specie  only.  Miss,  Ct,  of  Errors,  1845,  Bang 
V.  Elliott,  5  Smedes  dk  M,  428. 

114.  Transfers  of  the  corporate  stock. 
The  stockholders,  in  associations  organized 
under  the  New  York  banking  law,  have  the 
general  right  to  transfer  their  stock,  free  from 
any  restriction,  except  such  as  may  be  imposed 
by  the  original  articles  of  association.  N,  T. 
Ct.  of  Appeals,  1859,  Bank  of  Attica  v.  Man- 
ufacturers' &  Traders*  Bank,  20  N.  T,  501. 

115.  Associations  may  purchase  pablic 
stocks.  An  association  formed  under  the 
New  York  act  of  1838,  may,  for  the  purpose 
of  transferring  the  same  to  the  comptroller, 
as  security  for  circulating  notes,  lawfully  ac- 
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qmxe  title  to  State  stocks  and  bonds  and 
mortgages.  Thongh  the  power  is  not  confer- 
red in  express  terms,  it  is  plainly  implied. 
Sach  secnrities  may  be  pordiased  by  the  as- 
sociation with  the  capital  paid  in  by  the  share- 
holders or  other  fimds  of  the  institution,  and 
there  is  no  objection  to  shareholders  making 
payment  for  the  stock  they  receive  on  sub- 
scription in  the  same  manner.  The  terms  on 
which  these  securities  should  be  received  in 
payment  for  stock,  so  as  to  make  the  same 
equal  to  cash,  and  therefore  just  between  the 
several  associates  and  shareholders,  is  material 
and  important  among  themselves,  but  cannot 
affect  the  edacity  of  the  association  thus  to 
acquire  such  property,  or  the  validity  of  the 
title  conveyed  upon  such  consideration  and  for 
such  purpose,  if.  T,  Supreme  Ct,  1844,  Com- 
stock  t>.  WiUoughby,  mU,  4b  D.  Bwpp.  271, 
801;  S.  P.  K  r.  V.  Chan,  Ct  1843,  Leavitt 
t;.  Yates,  4  Sdw.  184, 164. 

116.  Inoorporated  haobi,  banking  associations, 
and  individual  bankers,  authorizS  to  become 
owners  of  any  stock  of  tho  United  States  or  of 
the  State  of  New  York.  X  T,  Laws  of  1862, 
181,  ctL  62,  §  1. 

11  ?•  May  not  traffic  in  stodcs.    Banking 

asBociations  formed  under  the  New  York  act 

of  1838y  possess  only  authority  to  carry  on 

the  bustoiess  of  banldng  in  the  manner  and 

with  the  powers  specified  in  that  act.    They 

have  no  power  to  purchase  State  or  other 

stocks,  for  the  purpose  of  selling  them  for 

profit,  or  as  a  means  of  raising  money,  except 

when  such  stocks  have  been  received  in  good 

fiiith,  as  security  for  a  loan  made  by,  or  a  debt 

due  to,  such  association,  or  when  taken  in 

payment,  in  whole  or  in  part,  of  such  debt 

N.  r.  ct.  of  Appeals,  1852,  Talmage  v.  Pell, 

7  If.  T,  (8  Sdd,^,  828;  Bank  Commissioners 

©.  St  Lawrence  Bank,  7  N.  T.  (3  SM:),  518; 

1856,  Tracy  «.  Tahnage,  14  JV.  F.  (4  Kern.:), 

162.    To  the  same  effect,  JV.  F.  F.  Chan.  OU 

1843,  Leavitt  v.  Yates,  4  EdAn,  134,  166. 

118.  Securing  the  bill  holders.  That  the 
notes  or  bills  of  a  bank,  which  form  the  com- 
mon currency  or  circulating  medium  of  a  coun- 
try, should  be  protected  in  preference  to  every 
other  clafis  of  bank  debts ;  and  by  §  8  of  the 
Georgia  act  of  1842,  for  winding  up  insolvent 
banks,  are  expressly  directed  to  be  first  paid 
off  and  redeemed, — see  Bobinson  v.  Bank  of 
Darien,  18  Qa,  65. 

119.  Collection  of  the  securities*  That  a 
bank  cannot  maintain  an  action  upon  a  secu- 
rity which  it  has  assigned  to  the  State  treas- 


urer, under  a  State  banking  law, — see  South 
Boyalton  Bank  o.  Downer,  28  Yt,  635. 

120.  When  a  mortgage  or  other  security  is 
transferred  to  the  comptroller  under  the  New 
York  act  of  1838,  the  legal  title  becomes 
vested  in  him,  and  he  may  on  default  fore- 
close it  The  right  to  foreclose  a  mortgage 
or  collect  a  security  is  incident  to  the  owner- 
ship. iV.  F.  Ct.  of  Appeals,  1854,  Flagg  v. 
Munger,  9  Jf.  F.  (5  8eld.),  483.  See  to  the 
same  ef^t,  under  the  banking  law  of  New 
Jersey,  Townsend  v.  Smith,  1  Bead.  850. 

121.  Transfers  of  them.  A  transfer  by 
the  comptroller,  either  directly  or  indirectly, 
to  any  other  person  than  the  person  or  associ- 
ation by  whom  they  were  transferred  (except 
by  sale  on  failure  to  redeem  notes),  cannot  be 
sustained.  Where  M.  furnished  the  president 
of  a  banking  association  with  its  circulating 
notes,  to  an  amount  equal  to  a  certain  bond 
and  mortgage  held  by  the  comptroller;  and 
the  president,  acting  for  M.,  surrendered  them 
to  the  comptroller,  and  received  from  him  an 
assignment  of  the  bond  and  mortgage  to  him- 
self, and  delivered  them  to  M.,  but  without 
assignment  from  the  bank ; — Held,  that  M.  had 
no  title  to  them,  and  could  not  maintain  a 
foreclosure  suit.  Such  a  transaction  cannot 
be  deemed  a  sale  by  the  bank  to  M.  y.  T. 
Ct.  of  Appeals,  1852,  Mitchell  v.  Cook,  7  271 
F.  (3  8eld.),  638.  And  see  Yalk  e.  CrandaU, 
1  Sancff.  Ch.  179. 

122.  One  who  has  giv6n  a  security  to  a 
private  bank,  which  has  in  turn  deposited  the 
same  with  the  comptroller,  to  secure  the  re- 
demption of  the  notes  of  the  bank,  and  who 
thereafler  pays  an  amount  due  on  the  security 
to  an  officer  of  the  bank,  though  not  the 
owner  of  the  bank,  with  intent  to  have  the 
amount  paid  credited  upon  such  security,  is 
not  entitled  to  be  protected  in  such  payment, 
as  against  an  innocent  assignee  of  the  security 
from  the  comptroller.  If.  F.  Supreme  Ct. 
1858,  Mitchell  t».  Cook,  17  ffow.  Pr.  110. 

123*  Though  the  comptroller  cannot  trans- 
fer a  security,  deposited  with  him,  to  a  person 
other  than  the  depositor,  notwithstanding  he 
is  paid  the  amount  for  which  the  security  was 
deposited,  a  third  person  may  afterwards,  by 
virtue  of  a  previous  agreement  to  purchase, 
on  the  consideration  paid  to  the  comptroller, 
perfect  his  title  by  a  reassignment  from  the 
owner  after  the  comptroller  has  assigned  to 
him.    Ih. 

124.  Redemption  of  them.  Where  a  bank, 
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organized  under  the  Ohio  act  of  March  21, 
1851,  has  done,  and  continues  to  do,  all  the 
acts  necessary  to  perfect  and  maintain  its  or- 
ganization in  pursuance  of  said  act,  and  has 
also  complied  with  the  provisions  thereof  to 
entitle  itself  to  notes  of  diculation,  which  the 
auditor  of  State  refuses  to  give,  a  writ  of  man' 
damva  b  the  proper  remedy.  Ohio  Supreme 
Ct,  1856,  Citizens^  Bank  of  Bteubenville  v. 
Wright,  6  Ohio  8t,  818. 

125.  Embezzlement  of  them.  A  public 
officer  who  holds  securities  deposited  with 
him  by  a  bank  for  the  redemption  of  its  is- 
sues, is  not  liable  to  the  bank  for  embezzling 
them,  unless  the  bank  suffers  pecuniarily  by 
his  act  Ind.  Supreme  Ct,  1858,  State  v, 
Dunn,  10  Ind,  269. 

126.  That  a  bank  organized  under  the  gen- 
eral banking  laws  of  Illinois,  which  has  filed 
a  certificate  of  its  desire  to  withdraw  its  notes 
from  circulation,  is  nevertheless  liable  to  an- 
swer for  deposits  subsequently  received,  un- 
less the  depositor  knew  of  the  filing  of  the 
certificate. — see  Northern  Bank  of  Illinois  v, 
Zepp,  28  lU.  180. 

127.  Liqnidatioii.  That  an  appointment 
of  a  receiver  suspends  the  bank's  corporate 
functions ;  and  statute  damages  for  allowing 
bills  to  be  protested  cannot  be  recovered  after 
that  time,  —  see  Sanford  t».  Kentucky,  &c. 
Bank,  1  Mete.  {Ky.)  106. 

128.  That  assignees  of  a  bank  in  liquida- 
tion (under  the  laws  of  Illinois)  are  not  bound 
to  sell  assets  to  the  person  who  first  offers  to 
pay  the  appraised  value, — see  Atwood  o. 
Caldwell.  12  lU.  96. 

lY.  Officees. 

1.  OeneraXly, 

129.  Their  power  to  bind  the  bank.  That 
the  officers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  course  of 
their  business;  and  their  acts  within  the 
scope  of  such  usage  &c.  wUl,  in  general, 
bind  the  bank,  in  fiivor  of  third  persons 
pofisessing  no  other  knowledge, — see  Minor 
V.  Mechanics*  Bank  of  Alexandria,  1  Pet,  46. 

For  cases  sustaining  this  and  other  rules 
stated  under  this  head,  in  relation  to  Officers 
of  corporations  generally,  see  Officebs. 

180.  The  aiuthorlty  of  officers  of  banks  is 
restricted  to  such  modes  of  binding  the  com- 
pany as  result  fiomthe  nature  of  their  duty 


and  the  powers  vested  in  them  by  their 
office&  Ilie  property  of  stockholders  is  not 
bound  by  the  irregular  transactions,  or  by 
the  declarations  or  confessions  of  their  offi- 
cers, beyond  the  legal  sphere  of  their  action. 
Mfue,  Supreme  Ct,  1817,  Wyman  t,  Hallowell 
<&  Augusta  Bank,  14  Mase.  58 ;  1820,  Salem 
Bank  v.  Gloucester  Bank,  17  Mae%,  1,  20. 

181.  The  officers  of  a  bank  have  no  au- 
thority to  bind  the  bank  as  an  indorser  for 
accommodation;  and  such  indorsement  is 
void  in  the  hands  of  every  one  who  has 
notice  that  it  is  for  accommodation.  JVl  J*. 
Ct,  of  Appeals^  1855,  Bank  of  Qenesee  «. 
Patchin  Bank,  18  N.  Y.  (8  Kern,)  809 ;  S.  C. 
again,  19  N,  Y,  812. 

182.  That  the  ofilcers  of  a  bank  have  no 
power  to  pledge  the  corporation  for  their  in- 
dividual engagement, — see  Austin  v,  Daniels, 
4  Den,  299. 

188.  Liability  of  the  bank  for  their 
frauds.  A  bank  is  a  corporation  which  can 
only  act  by  agents;  all  the  transactions  of 
the  bank,  in  buying  or  selling,  borrowing 
and  lending,  every  act  by  which  they  can 
convey  property  or  acquire  it,  must  be  done 
by  agents.  When  any  one  of  these  transac- 
tions is  of  such  a  character,  that  &lse  repre- 
sentations, practice  of  fraud,  or  knowledge 
of  fraud  practised  by  another,  would  avoid 
the  transaction,  if  done  by  an  individual,  it 
will  equally  affect  a  corporation,  if  done  or 
had  by  the  agent  in  the  same  transaction  for 
a  corporation.  Mom,  Supreme  Ct,  1858,  At- 
lantic Bank  9.  Merchants*  Bank,  10  Oray^ 
582. 

184.  An  action  of  assumpsit  was  brought 
against  a  bank,  to  recover  the  amount  of  a 
large  special  deposit  in  gold,  which  had  been 
fraudulently  or  feloniously  taken  from  the 
vaults  of  the  bank  by  the  cashier  and  chief 
clerk,  and  converted  by  them  to  their  own 
uses.  There  was  no  evidence  of  gross  neglect 
on  the  part  of  the  bank, — ^the  directors,  who 
represented  the  company,  being  wholly  igno- 
rant of  the  nature  or  amount  of  the  deposit, 
or  of  the  transactions  of  the  cashito  and  chief 
clerk,  and  these  having  no  right,  in  the  course 
of  their  official  employment^  to  intermeddle 
with  the  deposit,  except  to  close  the  doors  of 
the  vault  upon  it  when  banking  hours  were 
over :  Held,  that  the  bank  was  not  li::^ble  for 
the  loss,  inasmuch  as  it  only  warranted  the 
skill  and  faithfulness  of  its  officers  in  their 
employments,  and  not  their  general  honesty 
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«nd  uprightness.  Mau,  Supreme  Ct,  1821, 
Foster  v.  Essex  Bank,  17  Mass,  479. 

185.  —  or  mistakes*  A  bank  is  liable  for 
the  fraud  or  mistakes  of  its  cashier  or  derk, 
in  the  entries  in  its  books,  and  in  the  false 
accounts  of  deposits.  Mom.  Supreme  Ct. 
1820,  Salem  Bank  «.  Gloucester  Bank,  17 
Mass,  1 ;  Gloucestec  Bank  o.  Salem  Bank,  17 
Mass.  33;  1821,  Foster  v.  Essex  Bank,  17 
Mass.  470. 

13G.  That  a  bank  is  liable  for  the  mistakes 
of  its  officers, — see  Andrews  v.  President,  &c. 
of  Suffolk  Bank,  12  Gray,  461. 

187.  Liability  for  acts  of  president  and 
eashieiv  A  president  or  cashier  cannot 
charge  a  bank  with  any  special  liability  for 
a  deposit,  contrary  to  its  usage,  without  the 
previous  authority  or  subsequent  assent  of 
the  corporation.  Mass.  /Supreme  Ct.  1821, 
Foster  v.  Essex  Bank,  17  Mass.  479. 

13S.  The  president  and  cashier  of  a  bank- 
ing corporation  have  no  power  virtute  officii 
to  make  any  assignment  of  the  corporate 
property  requiring  the  use  of  the  corporate 
seal,  without  the  assent  and  authority  of  the 
board  of  directors,  where  the  charter  creates 
orproyides  for  such  a  board  and  intrusts  the 
management  of  the  affairs  of  the  corporation 
to  such  board.  N.  Y.  Ct  of  Appeals^  1851, 
Hoyt  «.  Thompson,  6  iT.  T.  (1  Seld.)  820. 
Compare  a  further  decision  in  this  case,  svb 
wm.  Hoyt  «.  Shelden,  3  Bosw.  26T,  285. 

139.  The  president  and  cashier  of  a  bank, 
and  a  '''•finance  committee^  of  the  board  of 
directors,  as  such  merely,  have  no  power  to 
execute  a  mortgage  of  the  lands  of  the  cor- 
poration, without  the  concurrence  of  the 
board  of  directors.  N.  J.  Clumeery^  1832, 
Leggett  9.  New  Jersey  Banking  Co.  1  Saxt. 
541. 

140*  Therefore,  where  such  mortgage  was 
executed  by  such  officers  of  a  banking  corpo- 
ration without  the  authority  of  the  directors, 
to  whom,  by  the  charter,  the  management  of 
its  afEdrs  was  committed,  the  mortgage  was 
lield  to  be  void,  although,  in  fact,  the  man- 
agement of  its  afiSsdrs  was  committed,  for 
the  most  part,  to  the  president  and  cashier. 

141.  —  of  treasurer.  An  agreement  by 
an  officer  of  a  bank  to  give  notice  to  a  surety 
in  case  of  a  default  on  the  part  of  the  makers 
of  a  note  pledged  as  collateral,  does  not  bind 
the  bank  in  the  absence  of  some  authority, 
cither  express  or  implied,  conferred  upon  such 


officer  to  make  the  agreement  N.  H.  Superior 
Ct,  1844,  New  Hampshire  Savings  Bank  x). 
Downing,  16  N.  E.  187. 

142.  Where  the  by-laws  of  a  bank  rela- 
tive to  loans  made  on  personal  security  alone, 
prescribe  that  the  treasurer  shall  notify  the 
principal  and  sureties,  personally  or  in  writ- 
ing, of  any  dues  unattended  to,  and  require 
prompt  payment  of  the  same,  an  omission  of 
this  duty  does  not  discharge  the  sureties  upon 
a  note  due  to  such  bank.    Ih. 

148.  —  of  manager.  The  local  manager 
of  a  branch  bank,  while  engaged  at  the  bank, 
suggested  to  a  lady  who  had  a  deposit  ac- 
count, that  higher  interest  might  be  obtained 
for  her  money  if  she  purchased  two  houses 
for  a  sum  which  would  pay  off  a  mortgage 
held  by  a  third  person  upon  them,  and  also  a 
lien  held  by  the  bank.  She  assented,  and 
gave  him  her  deposit  note,  for  which  he  gave 
her  a  fresh  deposit  note  for  the  difference  be- 
tween the  amount  of  the  former  note  and  the 
purchase-money,  and  retained  the  residue  for 
the  purpose  of  making  the  investment.  This 
money  the  local  manager  appropriated  to  his 
own  use,  and  the  bank  refused  to  bear  the 
loss.  Eeld^  in  an  action  agaiost  them,  that 
they  were  liable ;  the  jury  having  found  that 
the  manager  intended  and  induced  the  lady 
to  believe  that  he  was  acting  as  the  agent  of 
the  bank ;  and,  having  also  found  that,  as 
local  manager,  he  had  authority  from  the 
bank  to  make  an  assignment  of  an  equitable 
mortgage.  Exch.  1854,  Thompson  v.  Bell, 
26  Eng.  Law  db  Eq.  586 ;  10  Exch.  10. 

144.  —  of  notary.  A  bank,  when  respon- 
sible for  the  acts  of  its  notary.  Gterhardt  o. 
Boatman^s  Savings  Institution,  88  Mo,  60. 

145.  Redress   from    nnfidthftil   officer* 

Bank  officers  are  but  agents  of  the  corpora- 
tion, and,  if  they  transcend  or  abuse  their 
powers,  are  as  much  responsible  to  their  prin- 
cipal as  the  agent  of  an  individual  is  to  bim. 
N.  T,  Supreme  Ct,  1847,  Austin  v.  Daniels,  4 
Den.  299.  And  see  Franklin  Ins.  Co.  v.  Jenk- 
ins, 3  Wend,  130. 

146.  That  where  an  officer  of  a  bank 
fraudulently  abstracts  the  funds,  and  invests 
them  in  his  own  name,  the  coui]^  can  not 
declare  him  a  trustee,  and  indemnify  the 
bank  out  of  the  investment — see  Pascoag 
Bank  X).  Hunt,  3  Edw.  Ch.  583. 

As  to  the  proper  mode  for  bank  officers  to 
Authenticate  contracts  to  bind  the  bank,  see 
CoirrRACTS. 
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Ab  to  Bonds  given  by  bank  officers,  see 
Secubity. 

2.  Direeton. 

147.  Election.  The  courts  have  no  pow- 
er  to  set  aside  an  election  of  trustees  or  direc- 
tors in  a  New  York  banking  association. 
Such  officers  may  be  removed  at  the  pleasure 
of  the  associates.  N.  T,  Supreme  Ct,  1844, 
Matter  of  Bank  of  Dansville,  6  Mil,  870. 

148.  Organization  of  the  board.  A  New 
York  banking  association  formed  under  the 
general  law  of  1888,  may,  by  its  articles  of 
association  and  by-la^s,  divide  the  business 
it  is  authorized  to  transact  into  several  dis- 
tinct departments,  and  constitute  a  separate 
board  of  directors  for  each  department ;  or 
may  intrust  to  a  separate  committee  of  the 
directors  the  exclusive  charge  of  each  de- 
partment, clothing  that  committee  with  all 
the  powers  of  a  board,  in  relation  to  the  busi- 
ness which  its  department  embraces.  N.  F. 
Superior  Ct,  1840,  Pahner  «.  Yates,  8  Sandf, 
187. 

149.  By  articles  of  association,  the  direcr 
tors  as  a  board  were  authorized  to  make  such 
by-laws,  rules,  and  regulations  for  the  manage- 
ment of  the  business  of  the  company,  and 
the  government  of  themselves,  their  officers, 
and  agents,  as  they  might  think  expedient, 
not  inconsistent  with  law  and  the  articles  of 
association.  The  by-laws  which  they  made 
declared  that  the  business  of  the  company 
should  be  conducted  under  two  divisions: 
the  first  to  embrace  the  business  relating  to 
bonds,  mortgages,  and  other  securities,  and 
the  second  the  business  of  discount  and  de- 
posit ;  and  also  established  two  departments 
corresponding  with  the  divisions,  and  placed 
them  under  distinct  committees. 

Hdd,  1.  That  such  a  system  was  neither 
inconsistent  with  law  nor  with  the  articles  of 
association ;  that  this  provision  was  intended 
to  cover  the  whole  business  of  the  company, 
and  that  the  business  of  the  first  department 
included  the  transfer  and  assignment  as  well 
as  the  taking  of  mortgages  and  other  securi- 
ties. 

2.  Th^  under  such  a  division  of  the  busi- 
ness, a  resolution  of  the  committee  of  invest- 
ments and  finance  must  be  deemed  a  ^*  resolu- 
tion of  the  board  of  directors,"  within  the 
meaning  of  1  N.  Y.  Kev.  Stat.  591,  relating 
to  moneyed  corporations^    /&. 

150.  Powers.    A  board  of  bank  directors 


is  a  body  recognized  by  the  law ;  and  does 
not  exercise  a  delegated  authority  in  the  sense 
of  the  rule  which  forbids  an  agent,  without 
express  power  so  to  do,  to  delegate  his  au- 
thority. By  the  by-laws  of  banking  corpora- 
tions, and  by  a  usage  so  general  and  uniform 
as  to  be  regarded  as  part  of  the  law  of  that 
State,  bank  directors  have  the  general  super- 
intendence and  active  management  of  all  the 
concerns  of  the  bank,  and  constitute,  to  all 
purposes  of  dealing  wiHi  others,  the  corpora- 
tion. Accordingly  directors  of  a  bank  may 
not  only  mortgage  its  real  estate  to  secure  a 
debt  due  firom  the  bank,  but  may  delegate 
such  an  authority  to  a  committee  of  their 
own  number.  Maes,  Suprerne  Ot,  1840,  Bur- 
rill  f>,  Nahant  Bank,  %  Mete,  168. 

151.  The  directors  of  a  bank  alone  have 
power  to  make  discounts  and  fix  any  condi- 
tions which  may  be  proper  in  loaning  money. 
U,  8,  Supreme  Ct.  1832,  Bank  of  United 
States  V,  Dunn,  6  Pet,  51 ;  If.  T.  Chancery^ 
1837,  Bank  Commissioners  v.  Bank  of  Bufialo, 
6  Paige^  497. 

152.  The  directors  of  a  bank  arc  its  agents, 
held  out  to  the  public  as  possessing  the  pow- 
er, according  to  the  general  usage,  practice, 
and  course  of  business  in  banks,  to  issue  bills, 
and  their  fidelity  in  the  discharge  of  this 
duty  is  impliedly  warranted.  Consequently 
the  bank  is  bound,  notwithstanding  an  over 
issue,  to  redeem  the  bills  thus  put  into  circu- 
lation, when  in  the  hands  of  innocent  hold- 
ers ;  as  are  also  stockholders,  who  have  guar- 
anteed the  ultimate  redemption  of  the  biUs 
issued  by  the  bank.  Oa.  Supreme  Ct,  1855, 
McDougald  tJ.  Bellamy,  18  Oa.  411. 

158.  The  authority  of  banks  to  borrow 
money  under  the  general  banking  laws  of 
New  York,  must  be  exercised  by  the  direc- 
tors, who  are  mere  agents  for  the  sharehold- 
ers, and  are  to  exercise  their  powers  for  the  ben- 
efit of  the  shareholders,  within  the  legitimate 
business  of  banking.  If  this  power  be  im- 
properly exercised,  the  shareholders  and 
others  interested  in  the  bank  will  not  be 
liable  to  the  lenders  of  money.  N.  F.  V, 
Chan,  Ct,  1843,  Leavitt  v,  Yates,  4  Ed/U). 
184. 

154.  Where  a  surrender  of  a  bank  char- 
ter had  been  accepted  by  the  legislature,  but 
the  corporate  existence  of  the  bank  was  con- 
tinued for  a  limited  time,  to  enable  it  to  close 
its  affiiirs,  it  was  hdd^  under  the  general 
banking  law  of  Maine,  that  the  directors 
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might  legally  elect  a  cashier.    Me,  Supreme 
Ct  1849,  Cooper  9.  OurtiB,  80  Me.  488. 

155.  The  directors  of  a  bank  have  power 
to  authorize  the  president  and  cashier  to  bor- 
row money  or  obtain  disoonnts  for  the  nse  of 
the  bank.  Pa,  Supreme  Ct,  1825,  Ridgway 
V.  Farmers'  Bank,  12  Serg,  A  R  256. 

150.  The  directors  of  a  bank  have  anthoi^ 
ityto  make  a  settlement  with  the  cashier, 
whose  accomits  exhibit  a  deficit  in  the  funds. 
Me,  Supreme  Ct.  1844,  Frankfort  Bank  v, 
Johnson,  24  Me,  490. 

157*  But  their  fraudulent  conduct,  in 
making  a  settlement  with  the  cashier,  would 
not  annul  or  make  ihe  settlement  void,  unless 
the  cashier  was  also  guOty  of  fraud.    Ih. 

15S.  That  the  board  of  directors  of  the 
Bank  of  the  United  States  have  power  to  as- 
sign its  property  and  effects  in  trust,  to  pay 
certain  preferred  creditors,  without  the  au- 
thority of  its  stockholders, — see  Dana  v.  Bank 
of  United  States,  5  Watte  d  8.  228. 

159.  That  one  director  cannot  bind  a 
bank  by  contract,  without  express  authority 
from  the  board, — see  Harper  y.  Calhoun,  7 
Bnt.  {Miee.)  208. 

1«0.  liability.  The  liability  of  the  di- 
rectoiB  of  a  bank,  under  the  act  of  Michigan 
of  Mar.  15, 1887,  for  debts  incurred  in  viola- 
tion of  the  statute — explained.  White  «. 
How,  8  McLean,  111. 

101.  That  a  proceeding  by  the  bank  com- 
misdoners  under  that  statute  is  no  bar  to  an 
action  against  the  directors  to  make  them 
personally  liable ;  all  that  the  holders  of  the 
notes  could  claim  from  such  a  proceeding, 
would  be  a  pro  rata  payment  of  the  assets, 
— sec  Ih. 

As  to  the  Directors  in  corporations  gene- 
rally, see  BoABD ;  Dibbctobs. 

•  8.  TTie  President. 

192.  His  power  to  take  an  assignment. 

Under  the  provisions  of  the  Kew  York  gen- 
eral banking  law,  an  assignment  to  the  presi- 
dent, as  such,  of  a  banking  association  is 
equivalent  to  an  asmgnment  to  the  associa- 
tion itself  by  name.  If,  T,  Superior  Ct, 
1854,  LeaYitt  v.  Fisher,  4  Duer,  1. 

103.  —  to  transfer  assets.  The  president 
of  such  an  association  is  the  penon  to  whom 
mortgages  for  shares  should  be  made  payable, 
and  he  is  the  proper  person  to  assign  the 
same ;  and  (although  his  assignment  would 
be  good  without  seal)  he  may  assign  under 


his  own  instead  of  the  corporate  seal.  N.  T. 
A.  V,  Chan,  Ct,  1848,  Yalk  0.  Crandall,  1 
SaMf.  Ch,  179. 

164.  The  president  of  a  bank  may  trans- 
fix, by  his  endorsement,  a  note  made  payable 
to  the  corporation,  if  he  has  a  general 
authority  for  that  purpose  from  the  directors ; 
and  the  seal  of  the  corporation  need  not  be 
affixed  to  the  transfer,  nor  a'  particular  vote 
therefor  be  x>assed.  Maes,  Supreme  Ct. 
1814,  Spear  v.  Ladd,  11  Mass.  04;  North- 
ampton Bank  v.  Pepoon,  11  Mass,  288. 

165.  —  to  sign  checks.  In  the  absence 
of  the  regular  cashier,  a  person  was  appoint- 
ed to  discharge  the  duties  of  cashier;  yet, 
notwithstanding  this,  upon  proof  of  a  gesn.- 
cral  custom  for  the  president  of  a  bank  to 
sign  checks  &c.  in  the  absence  of  the 
cashier, — Held,  that  a  check  which  the  presi- 
dent had  signed  was  binding  upon  the  bank. 
Tenn.  Supreme  Ct.  1868,  Neiffer  v.  Bank  of 
KnoxviUe,  1  Heady  162. 

166.  —  to  receipt  for  deposits.  A  re- 
ceipt signed  by  the  president  of  a  bank, 
without  the  addition  of  his  name  of  office, 
for  money  "  to  be  deposited  in  the  bank  to 
the  credit  of  A  ,^'  is  admissible  as  evidence 
(though  not  conduflive)  from  which  the  jury 
may  presume  that  the  money  went  to  the  use 
of  the  bank.  Pa.  Supreme  Ct.  1824,  Sterling 
V,  Marietta  &  Susqudianna  Trading  Co.  11 
Serg,  A  B,  179. 

167.  —  to  authorize  nse  of  bank  ftmds. 
The  president  and  the  cashier  of  a  bank 
were  engaged  in  establishing  a  new  banking 
association,  and  purchased  State  stocks  for  the 
purpose,  on  credit,  and  assumed  to  give  the 
security  of  the  bank  of  which  they  were  of- 
ficers for  it.  Subsequently  the  cashier,  with 
the  assent  of  the  president,  took  money  of 
the  bank  in  order  to  pay  for  it.  Held,  that 
the  cashier  was  liable  to  the  receiver  of  the 
bank  for  the  amount.  The  assent  of  the 
president  could  afibrd  no  protection  to  him. 
iV!  T.  Supreme  Ct,  1847,  Austin  v,  Daniels,  4 
Den.  299. 

168.  —  to  sne  and  defend.  It  is  to  be  pre- 
sumed that  the  president  of  a  bank  has  au- 
thority to  institute  and  carry  on  proceedings 
for  the  collection  of  demands  due  to  the 
bank ;  and  to  appoint  an  attorney  therefor. 
y,  Y.  Chancery,  1842,  American  Ins.  Co.  v. 
Oakley,  9  Paige,  496;  N,  Y.  Supreme  Ct. 
1848,  Mumford  «.  Hawkins,  5  Den.  855. 

169.  A  banking  association  organized  un- 
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der  the  New  York  banking  law  of  1888,  may 
be  sued  (or  goe)  in  the  name  of  its  presi- 
dent ;*  but  in  such  suit  the  debt  or  contract 
must  be  laid  as  that  of  the  corporation,  not 
as  that  of  "  the  defendant.''  N,  T.  Supreme 
CU  1840,  Belafield  «.  Kinney,  24  Wend,  845 ; 
1848,  Ogdensbnrgh  Bank  v.  Yan  Rensselaer, 
6  HUl^  ^0.  Compare  Hnnt «.  Yan  Alstyne, 
26  Wend,  606. 

As  to  powers,  duties  &c.  of  Bank  presi- 
dents in  conmion  with  similar  officers  of 
other  corporations,  see  Pbesideitt. 

170.  His  compensation.  There  is  no  im- 
plied contract  on  the  part  of  a  banking  cor- 
poration, whose  objects  are  partly  charitable, 
to  pay  for  official  services  rendered  to  it  by 
its  president.  Nor  is  such  contract  estab- 
lished by  proof  that  the  president  informally 
mentioned  to  some  of  its  directors  that  he 
should  expect  compensation,  and  that  they 
made  no  reply.  Mcue,  Supreme  Ct.  1868, 
Sawyer  v.  Pawners'  Bank,  6  ^122.  207. 

4.  The  Cathier. 

171.  General  definition  of  his  powers. 

The  cashier  of  a  bank  is  the  regularly  au- 
thorized agent  thereof,  and  whatever  is  done 
by  him  in  that  capacity,  within  the  scope  of 
his  duties,  is  the  act  of  the  bank.  Pa.  Comr 
mon  Pleae^  1846,  Bank  of  Kentucky  t. 
Schuylkill  Bank,  1  Para,  8el,  Cos,  180,  243; 
Me,  Supreme  Ct.  1847,  Badger  v.  Bank  of 
Cumberland,  26  Me,  428. 

172.  The  cashier  is  the  executive  officer 
of  the  bank,  by  whom  its  debts  are  received 
and  paid,  and  its  securities  taken  and  trans- 
ferred, and  his  acts,  to  be  binding  upon  the 
bank,  must  be  done  within  the  ordinary 
course  of  his  duties.  His  ordinary  duties  are 
to  keep  all  the  funds  of  the  bank,  its  notes, 
bills,  and  other  choses  in  action,  to  be  used 
from  time  to  time  for  the  ordinary  and  ex- 
traordinary exigencies  of  the  bank.  He 
usually  receives  directly,  or  through  the 
subordinate  officers  of  the  bank,  all  moneys 
and  notes  of  the  bank,  delivers  up  all  dis- 
counted notes  and  other  securities  when  they 
have  been  paid,  draws  checks  to  withdraw 
the  funds  of  the  bank,  when  they  have  been 
deposited,  and,  as  the  executive  officer  of 
the  bank,  transacts  most  of  its  business. 

*  A  verdict  In  the  prerident*s  name,  In  sach  a  caae,  foa- 
tained  by  disregarding  words  of  deioripiion,— see  Pents  «. 
Sackett,  EiUAD,  Supp,  118. 


The  phrase ''  ordinary  duties,"  as  thus  used, 
does  not  comprehend  a  contract  made  by  a 
cashier,  without  an  express  delegation  of 
power  fix>m  a  board  of  directors  to  do  so, 
which  involves  the  payment  of  money,  un- 
less it  be  such  as  has  been  loaned  in  the  cus- 
tomary way.  Nor  has  it  ever  been  decided 
that  a  cashier  could  purchase  or  sell  the  prop- 
erty of,  or  create  an  agency  of  any  kind  for 
a  bank,  without  authority  so  to  do.  U,  B. 
Supreme  Ct,  1868,  United  States  «.  City  Bank 
of  Columbus,  21  Ewo,  866. 

178.  Where  the  cashier  of  a  bank  wrote 
to  the  secretary  of  the  treasury  of  the  United 
States,  saying  that  the  bearer  of  the  letter, 
who  was  one  of  the  directors,  was  authorized 
to  contract  for  the  transfer  of  moneys  for  the 
government;  but,  in  fact,  this  act  of  the 
cashier  was  unknown  to  the  board,  and  Hie 
director  bearing  the  letter  was  not  author- 
ized by  them, — Hdd^  that  the  transaction 
was  not  within  the  scope  of  the  powers  of 
the  cashier,  and  not  being  authorized  by  the 
directors,  the  bank  was  not  liable  for  money 
which  the  secretary  of  the  treasury  advanced 
to  be  transferred,  and  which  the  bank  never 
received  from  the  director.  So  held,  notwith- 
standing the  cashier  was  the  officer  who 
kept  the  minutes  of  the  meetings  of  the 
board,  and  his  letter  stated  that  the  bearer 
was  a  director,  and  was  "  authorized  on  be- 
half of  this  institution."    Ih. 

174.  The  acts  of  the  cashier  or  other  of- 
ficer of  a  bank,  within  the  scope  of  the  gen- 
eral usage,  practice,  and  course  of  business  of 
banking  institutions,  are  binding  on  the  cor- 
poration in  favor  of  third  persons  transacting 
business  with  it,  and  who  did  not  know,  at 
the  time,  that  the  officer  was  transcending 
his  authority.  Pa.  Supreme  Ct,  1860,  Lloyd 
«.  West  Branch  Bank,  16  Pa,  St,  172. 

175.  Bestrictlon.  The  acts  of  a  cash! A 
of  a  bank  are  only  binding  upon  the  bank 
when  he  acts  within  the  sphere  of  his 
agency.  If  there  be  no  express  regulation 
or  restriction,  all  acts  which  appertain  to  his 
office  will  affect  the  bank ;  if  he  be  restricted 
or  limited,  his  acts  in  violation  of  the  restric- 
tion, or  beyond  the  limit,  will  not  be  the  act 
of  the  bank.  Presumptively,  the  acts  of  a 
cashier  in  the  discharge  of  his  ordinary 
duties  are  binding  on  the  bank ;  if  there  is 
any  special  restriction,  the  corporation  must 
show  it.  Miss.  Ct,  of  Errors,  1846,  State  u. 
Commercial  Bank,  6  Smedes  i§  M,  218. 
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17&  Extensloii.  Where  the  diiecton  of  a 
hank  allow  its  cashier  to  conduct  all  its  busi> 
nesB  without  interference,  for  several  years 
together,  they  thereby  confer  upon  him  au- 
thority, as  to  third  persons,  to  transact  any 
bofflness  on  behalf  of  the  bank  which  he  is 
not  prohibited  by  its  charter  from  transact- 
ing. N.  Y.  Superior  Ot.  1859,  City  Bank  of 
New  Haven  «.  Perkins,  4  Bosw,  420. 

177.  That  the  extent  of  the  general  author- 
ity of  a  cashier  of  a  bank  is  a  question  of 
law, — see  Fanners'  &  Mechanics'  Bank  v. 
Troy  City  Bank,  1  Dougl,  457;  Peninsular 
Bar^  «.  Hanmer,  14  Mich.  208. 

178.  Form  of  address,  Indorsement  or 
signatare.  The  usage  is  universal  for  the 
presidents  and  cashiers  of  inoorporated  com- 
panies, acting  as  the  executive  officers  and 
agents  of  such  companies,  to  make,  in  their 
behalf  indorsements  and  transfers  of  negoti- 
able paper  by  simply  indorsing  their  names, 
with  the  addition  of  their  titles  of  office. 
Such  an  indorsement  is  sufficient  to  transfer 
the  note  to  the  indorsee,  so  that  the  latter  can 
maintain  an  action  thereon  in  his  own  name. 
U.  8,  aire,  Ct.  K  Y,  1856,  State  Bank  of  Ohio 
«.  Pox,  3  Blatehf.  481. 

179.  The  indorsement  of  negotiable  paper 
by  the  cashier  of  a  bank  by  writing  his  name 
on  the  back  of  it,  with  the  addition  of  the 
name  or  designation  of  his  office  merely,  with- 
oat  writing  the  words  **  for  the  bank  of,''  &c. 
18  a  sufficient  indorsement  by  the  bank  to 
cfasige  it  as  indorser.  Such  an  indorsement 
by  the  cashier  sufficiently  shows  that  it  was 
made  in  behalf  of  the  bai^ ;  and  if  that  were 
not  sufficiently  certain,  the  holder  has  a  right 
to  prefix  the  name  of  the  corporation.  N,  Y, 
Suprena  Ct.  1864,  Robb«.  Ross  County  Bank, 
41  Barb,  586.  See,  also,  Bank  of  Gknesee  v, 
Patchin  Bank,  18  N,  Y,  (8  Kwn  \  809. 

180.  Where  the  marks  of  an  official  char^ 
acter  predominate  upon  the  instrument,  it  is 
not  necessary  to  the  validity  of  the  act  of 
oounteisigning,  that  the  cashier  should  add 
to  his  name  his  official  character  as  cashier. 
if.  Y.  Supreme  Ct,  1820,  Jackson  «.  Claw,  18 
/0&M.  846. 

181*  Where  a  check  was  signed  by  the  cash* 
ier  of  a  bank ,  without  the  addition  of  the  word 
'^  cashier  "  to  his  name,  dated  at  the  bank,  and 
made  payable  to  its  teller,  it  appearing  doubt- 
M  upon  the  face  of  the  instrument  whether 
it  was  a  private  or  an  official  act ; — ^Id^  that 
parol  evidence  was  admissible  to  show  that  it 


was  an  official  act,  though  the  check  was 
credited  on  the  books  of  the  bank  to  the 
cashier's  private  accotmt.  U,  8,  Supreme  Ct, 
1820,  Mechanics'  Bank  f>.  Bank  of  Columbia, 
5  Wheat,  826.  To  the  same  effect,  (7a.  Su- 
preme Ct,  1846,  Merchants'  Bank  «.  Central 
Bankf  1  KeUy^  418.  And  see  Farmers'  &  Man- 
ufacturers' Bank  v,  Haight,  3  HiU,  408,  495 ; 
McWhorter  a,  Lewis,  4  Ala.  198;  CahiU  «. 
Kalamazoo  Mutual  Insurance  Company,  2 
Dougl,  124;  Ghent  v.  Adams,  2  KeUy^  214. 

For  illustrations  of  these  rules,  together 
with  the  cases  on  the  general  subject  of  the 
Execotion  of  contracts  negotiated  by  agents 
of  corporations,  iiee  Contracts. 

182*  His  power  to  indorse  and  transfer 
negotiable  paper*  In  the  absence  of  any 
proof  that  the  charter  of  a  bank  contains  any 
restriction  on  the  power  of  the  bank  to  nego- 
tiate or  indorse  notes  or  bills  of  exchange,  or 
on  the  authority  of  its  cashier  to  indorse  such 
negotiable  paper  for  the  bank,  the  presump- 
tion is  that  the  bank  has  power,  and  its  cash- 
ier authority,  to  indorse  such  paper.  N,  Y. 
Supreme  Ct.  1864,  Robb  v,  Ross  County  Bank, 
41  Barb.  586. 

188*  Since  the  cashier  of  a  bank  is,  by  vir- 
tue of  his  office,  generally  entrusted  with  its 
securities  and  funds,  and  held  out  to  the  world 
as  its  general  agent,  he  \iba  prima  fade  author- 
ity to  transfer  and  indorse,  on  behalf  of  the 
bank,  negotiable  securities  held  by  it.'*'  No 
special  authority  to  do  so  need  be  shown,  and 
any  restriction  upon  this  authority  must  be 
proved.  U,  S,  Cire,  Ct,  Me.  1825,  Wild  v. 
Bank  of  Passamaquoddy,  8  Mae.  505. 

184*  The  cashier  of  a  bank  is  usually  con- 
sidered the  executive  officer  through  whom, 
and  by  whom,  the  whole  of  the  moneyed 
operations  in  paying  or  receiving  debts,  dis- 


*  In  earlier  cases  In  MaosachusetU  It  was  said  that  neither 
a  president  nor  a  oashier  has,  «0  qffMo^  authority  to  trans- 
fer the  property  or  securities  of  the  company ;  but  must  have 
an  express  authority  to  that  effect,  prored  by  a  vote  of  the 
corporation,  or  of  the  directors.  IloIloireU  A  Augusta  Bank 
r.  Ilamlln,  14  JTom.  180 ;  Hartford  Dank  f>.  Barry,  17  Id.  M. 
The  general  current  of  the  American  authorities  is,  howerer, 
(as  respects  transfers  made  In  the  ordinary  course  of  bank- 
ing business,  of  negotiable  securities  owned  by  the  bank,  and 
such  as  banks  ordinarily  deal  in,)  accordant  with  the  cases 
stated  in  the  text.  See,  in  addition,  Lafayette  Bank  v.  State 
Bank  of  lUioois,  4  JfoLean^  203 ;  Ridgway  9.  F&rmers*  Bank 
of  Bucks  County,  13  Ssrff.  <6  i?.  265 ;  Bank  of  Kentucky  «. 
SdtuylklU  Bank,  1  Part.  Set.  Cos.  243 ;  Stamford  Bank  t>. 
Benedict,  15  Conn.  445;  Crockett  «.  Toung,  1  Sm^:  A  M. 
241 ;  State  v.  Commercial  Bank  of  Blanchester,  6  Smtd.  db  iT. 
287;  Carey  v.  Giles,  10  Ga.  9 ;  Ryan  v,  DunUp,  17  lU.  4Sk 
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charging  or  tranflferring  secmitieB,  are  con- 
ducted. It  would  not  seem  too  much  to  in- 
fer, in  the  absence  of  any  positive  restrictions, 
that  it  is  his  duty  to  apply  as  well  the  nego- 
tiable ftmds  as  the  moneyed  capital  of  a 
bank,  to  discharge  its  obligations.  And 
hence  a  transfer  of  paper  by  his  indorsement 
for  the  use  of  the  bank  may  be,  in  the  ab- 
sence of  evidence  to  the  contrary,  regarded 
as  within  his  powers.  U.  8.  Supreme  Ot, 
1828,  Fleckner  «.  Bank  of  United  States,  8 
Wheat.  338. 

185.  The  cashier  of  a  bank  is,  by  virtue 
of  his  office,  intrusted  with  the  notes,  securi- 
ties and  other  funds  of  the«bank,  and  is  held 
out  to  the  world  by  the  bank,  as  its  general 
agent  in  the  negotiation  and  management  of 
them.  Hence  prima  facie  he  must  be  deemed 
to  have  authority  to  transfer  and  indorse  ne- 
gotiable secufities  held  by  the  bank  for  its 
use;  and  purchasers  thereof,  from  the  cashier, 
without  notice  of  any  special  limitation  of 
his  powers,  acquire  perfect  title.  Ind.  Sun 
preme  Ct,  1863,  State  Bank  «.  Wheeler,  21 
Ind,  90. 

180.  The  indorsement  of  a  cashier  upon 
the  bills  receivable  of  a  bank  is  presumptive 
evidence  of  his  authority  from  the  bank  to 
indorse  them.  MUs.  Ct  of  Erron^  1843, 
Harper  f .  Calhoun,  7  How,  203. 

187.  A  bank.  Just  before  the  expiration  of 
its  corporate  existence,  by  its  cashier  indorsed 
and  assigned  to  a  trustee  for  the  stockholders, 
all  unpaid  paper  belonging  to  the  bank. 
Eddy  that  the  assignment  was  valid,  and  the 
trustee  might  sue;,  after  the  expiration  of  the 
bank  charter,  on  paper  so  indorsed  to  him. 
Me,  Supreme  Ct  1849,  Cooper  v,  Curtis,  30 
Me.  488. 

188*  — in  payment  of  debts*  The  cashier 
of  a  bank  is  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  have  authority  to 
turn  out  the  notes  and  assets  belonging  to 
the  bank,  in  payment  of  its  debts.  Mieh. 
Supreme  Ct  1857,  Kimball  v.  Cleveland,  4 
Mieh.  606 ;  Miss.  Ct  of  Errors,  1843,  Crocket 
«.  Young,  1  Smed.  <£  M.  241. 

189.  The  cashier  of  a  bank,  In  the  course 
of  his  ordinary  duties,  and  by  virtue  of  the 
general  powers  appertaining  to  his  office,  has 
a  light  to  transfer  the  paper  securities  of  the 
bank  in  payment  of  the  bank  debts.  The 
inducement  to  the  transfer  need  not  appear; 
but  the  courts  will  presume  the  transfer  to 
have  been  properly  made  by  the  cashier,  in 


the  absence  of  proof  to  the  contrary.  This 
presumption,  however,  is  not  conclusive,  and 
a  party  may  show  that  it  was  not  made  in 
the  regular  course  of  business,  but  in  preju- 
dice of  the  rights  and  interests  of  the  bank, 
and  thus  defeat  the  effect  of  a  transfer  to  an 
assignee.  Ala.  Supreme  Ct  1837,  Everett  cl 
United  States,  6  PoH,  166. 

190.  —  to  transfer  bills  of  exeliange*  A 
cashier  of  a  bank,  which,  by  its  charter,  is 
authorized  to  deal  in  bills  of  exchange,  may 
assign  such  bills  as  the  agent  of  the  bank,  in 
payment  of  its  debts,  and  indorse  them  for 
the  purpose.  This,  by  universal  usage,  is 
within  the  scope  of  the  cashier^s  powers.  U. 
S.  Circ.  Ct.  in.  1847,  Lafayette  Bank  v.  State 
Bank  of  Blinois,  4  McLean,  208. 

191.  —  to  accept  bills.  That  a  cashier 
has  no  power  to  accept  bills  of  exchange,  on 
behalf  of  the  bank,  for  aeeommodation,  merely, 
of  the  drawers,  and  the  holder,  with  notice 
of  bills  so  accepted,  cannot  recover  against 
the  bank, — see  Farmers'  &  Mechanics'  Bank 
V.  Troy  City  Bank,  1  Ihuffl  (Mich.)  457. 

192.  —  to  transfer  non-negotlables*  A 
cashier  of  a  bank  cannot  transfer  non-nego- 
tiable paper  without  authority  from  the 
bank,  evidenced  by  a  resolution  of  the  board 
of  directors,  usage  in  similar  cases,  or  in 
some  other  way.  y.  Y,  Supreme  Ct  1855, 
Barrick  v.  Austin,  21  Barb.  241. 

198.  Presumptively,  the  cashier  of  a  bank 
has  no  authority  to  transfer  judgments  in  its 
&vor,  or  to  dispose  of  its  property.  His  au- 
thority extends  only  to  negotiable  instru- 
ments. The  president  and  directors  are  the 
only  persons  who  can  legally  make  transfers 
of  non-negotiables ;  and  if  the  cashier  acts 
as  their  agent  in  such  matter,  the  fact  ought 
to  be  shown  in  evidence.  Miss.  Ct.  of  Errors^ 
1853,  Holt  V.  Bacon,  25  Miss.  567. 

194*  —  to  indorse  for  collection*  A 
cashier  has  authority  ex  officio  to  indorse  a 
note,  the  property  of  the  bank,  as  a  measure 
preliminary  to  a  suit,  and  to  authorize  a  de- 
mand upon  the  maker,  and  notice  to  the 
indorser.  Mass.  Supreme  Ct  1821,  Hartford 
Bank  «.  Barry,  17  Mass.  94. 

195.  That  a  cashier  has  power,  prima 
fade,  to  indorse  for  collection  notes  dis- 
counted, or  notes  deposited  to  be  collected,  or 
as  collateral  security, — see  Elliot  v.  Abbot, 
12  N.  H.  549 ;  Corser  c.  Paul,  41  N.  H.  24. 

196.  A  bank  having  received  paper  for 
collection,  does  not  become  liable  as  an  in- 
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doner,  eren  to  lana  Jlde  holders,  by  the  act 
of  its  cashier,  who  is  authorized  to  indorae 
/or  the  purpose  of  transmitting  to  other 
banks  for,  collection,  bnt  not  especially  aa- 
thorized  to  indorse  for  the  purpose  of  making 
the  bank  Hable,  in  indorsing  it  in  his  own 
name,  as  cashier,  for  the  purpose  of  collection 
merely,  and  without  any  intention  of  binding 
the  bank.  [Distinguishing  13  N.  T.  (3  Eem.) 
818;  16  N.  Y.  125.]  IT.  T,  Supreme  €t. 
1863,  Bank  of  State  of  N.  Y.  «.  Farmers' 
Branch,  &c.  of  Ohio,  86  Barb,  832. 

197.  That  a  cashier  indorsing  a  bill  of 
exchange,  for  the  purpose  of  collection  mere- 


MiM.  CU  of  ErrcTt,  1846,  Payne  r.  Commer- 
cial Bank  of  Manchester,  6  8mid,  db  M.  24. 

202.  Bank  hM  bound  by  acts  of  its  cash- 
ier, within  the  scope  of  his  authority  in  dis* 
charging  a  mortgage  and  note,  though  with- 
out a  Sealed  authority,  as  being  acts  within 
the  general  power  of  a  cashier.  lU,  Bwprtme 
Gt  1855,  Ryan  o.  Dunlap,  17  111  40. 

209*  The  power  of  a  cashier,  acting  in 
consultation  with  two  or  more  of  the  di- 
rectors^ to  make  an  agreement,  which,  if 
carried  out,  would  have  the  effect  to  dis- 
chai^  sureties  on  a  note  held  by  the  bank, 
may  be  implied  from  the  usual  course  of  the 


Ij,  is  a  party  to  the  paper,  within  the  New   bank  in  such  particulars.  Jf«ML  Ct  of  BrrorSf 


Tork  act  of  1838, 895,  §  8,  reUtmg  to  notarial 
oertificates  as  CTidence, — see  Bank  of  United 
States  9,  Davis,  2  BiU,  451. 

198,  —  to  transfer  ftmds,  A  transfer  of  a 
dqiosit  belonging  to  a  bank,  though  made 
in  bad  faith,  by  the  cashier,  tHII  be  good 
against  the  bank  in  favor  of  a  bona  fide 
holder,  for  value  and  without  notice.  Mo, 
Supreme  Ct.  1845,  St  Louis  Perpetual  Ins. 
Co.  9.  Cohen,  9  Mo.  416. 

199.  —  to  borrow.  That  the  cashier,  in 
rirtae  of  his  general  employment,  may  bor- 
row on  behalf  of  the  bank, — see  Barnes  «. 
Ontario  Bank,  19  K  Y.  152;  Ballston  Spa 
Bank  e.  Marine  Bank,  16  Wu.  120. 

290.  —  to  eollect  debts.  The  cashier  of  a 
bank  is  its  executive  officer,  and  has  authority 
to  take  such  measures  for  the  security  and 
ercntual  collection  of  a  debt  as  he  deems 
proper,  and  to  act  in  reference  to  the  collec- 
tion or  compromise  of  the  same  according  to 
the  general  usage,  practice  and  course  of 
boflinesB.  Jf,  Y,  Supreme  Ct.  1860,  Briden- 
becker  «.  Lowell,  82  Boflrb.  9.  Compare  Bank 
of  State  of  K.  Y.  e.  Farmers'  Branch  &a  of 
Ohio,  86  Barb.  382. 

201.  The  cashier  of  a  bank  has  a  general 
authority  to  superintend  the  collection  of 
notes  under  protest,  and  to  make  such  ar- 
tangements  as  may  fiicilitate  that  object,  and 
to  do  anjTthing  in  rdation  thereto  that  an 
attoniey  mi^t  lawfully  do.  His  authority 
does  not,  however,  extend  so  £Eir  as  to  justify 
him  in  altering  the  nature  of  the  debt,  or  in 
duu^^ing  the  relation  of  the  bank  from  that  of 
a  creditor  to  that  of  an  agent  of  its  debtor; 
ahhou^  a  subsequent  acquiescence  of  the 
bank  in  such  an  exercise  of  power  may  ratify 
and  coofinn  it*  Pa,  Supreme  Ct.  1841,  Bank 
of  Pennsylvania  r.  Reed,  1  Watte  db  8. 101 ; 


1846,  Payne  «.  Conmiercial  Bank  of  Natchez,  0 
Smed.  A  M.  24. 

204*  The  cashier  of  a  bank  has  no  author- 
ity, by  virtue  of  his  position,  to  receive  pay- 
ment of  the  amount  due  upon  a  mortgage 
given  to  sudii  bank,  and  transferred  by  it  to 
the  State  oomptroUer  as  security  for  its  notes. 
N,  Y.  Supreme  Ct.  1859,  Mitchell  v.  Cook, 
29  Barb,  243. 

205.  — to  receive  a  deposit.  The  receipt 
of  the  cashier  is  evidence  of  a  deposit,  to 
charge  the  bank  lU.  Supreme  Ct  1823, 
State  Bank  v.  E^ain,  1  Breese^  45. 

206.  When  money  has  been  received  by 
the  cashier  of  a  bank  as  its  agent,  for  and  on 
account  of  a  third  party,  it  will  form  no 
ground  of  defence  to  an  action  in  favor  of 
such  party  against  the  bank,  that  after  the 
reception  of  the  money  it  was  misapplied  by 
the  cashier.  His  acts  are  the  acts  of  the 
bank,  while  acting  as  their  agent  and  within 
the  scope  of  his  authority,  and  any  misappli- 
cation by  him  is  a  misapplication  by  the 
bank  itself.  N.  H.  Superior  Ct.  1844,  Town 
of  Concord  c.  Concord  Bank,  16  JV.  K  26. 

207.  Where  the  statute  of  a  State,  rela- 
tive to  banks,  was  construed  not  to  authorize 
the  receiving,  as  a  special  deposit,  of  a  sealed 
package  of  small  notes,  issued  contrary  to 
law :  Meldy  that  the  receipt  of  the  package, 
on  special  deposit,  by  the  cashier,  without 
the  knowledge  of  the  directors,  raised  no  im- 
plied promise  on  the  part  of  the  bank  for  the 
safe-keeping  of  it,  and  that,  in  the  absence  of 
gross  negligence  or  fraud,  the  bank  was  not 
liable  therefore  Pa,  Supreme  Ct,  1850, 
Lloyd  V,  West  Branch  Bank,  15  Pa,  St.  172. 

208.  —  to  appear  and  defend.  It  is  not 
within  the  scope  of  the  powers  ordinarily 
conferred  upon  a  cashier,  to  appear  and  de- 
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fend  suits  against  the  bank.  An  answer, 
therefore,  by  the  cashier,  when  the  bank  is 
gamisheed,  will  not  support  a  jadgment 
against  the  bank.  Alct,  Supreme  Ct.  1840, 
Branch  Bank  at  Mobile  v.  Poe,  1  Ala.  N.  S, 
896. 

209.  —  to  giT6  a  bopd  of  Indemnttj.  A 
cashier's  general  powers  do  not  include  an 
authority  to  bind  the  bank  to  indemnify  an 
officer  for  leyying  upon  property  on  an  exe- 
cution in  favor  of  the  bank.  If  such  power 
is  claimed  to  exist,  it  must  be  shown  by  evi- 
dence. JV.  71  Supreme  Ct,  1851,  Watson  i». 
Bennett,  Id  Barb,  196. 

210*  Thus  where  an  indemnity,  purport- 
ing to  be  the  bond  of  the  bank  of  S.,  was 
given  to  indemnify  the  sheriff  for  levying 
upon  certain  goods;  but  it  was  not  sealed, 
and  was  signed  '*B.,  cashier  of  the  bank  of  B. ;  ** 
and  B.  was  sued  for  trespass  in  directing  the 
levy, — ndd^  that  the  court  could  not  assume 
the  paper  to  be  the  act  of  the  bank,  but  that 
B.,  if  he  would  exonerate  himself^  must 
show  his  authority  to  execute  the  paper  for 
his  bank.  As  cashier,  B.  was  not  to  be  pre- 
sumed to  have  such  authority.    Ih, 

211.  —  to  appeal*  That  a  bank  may  take 
an  appeal  by  its  cashier — see  Horelimd  €. 
State  Bonk,  1  Breeee,  205. 

212.  —  to  bind  the  bank  by  declarations* 
And  he  has  power  to  bind  the  corporation 
by  his  acts  and  statements  in  relation  to  the 
sale  of  bills  of  exchange  held  by  them. 
Ohio  Supreme  Ct,  1860,  Sturges  v.  Bank  of 
Circleville,  11  Ohio  St  158.  But  compare 
Pendleton  v.  Bank,  1  T.  B,  Mow.  171 ;  and 
cases  under  Officers. 

218.  The  cashier  of  a  bank  possesses  no 
incidental  power  to  make  any  declarations 
binding  upon  the  bank,  not  within  the  scope 
of  his  ordinary  duties.  He  has  no  authority, 
upon  a  not«  being  offered  for  discount,  to 
bind  the  bank  by  his  declaration  to  a  person 
about  to  become  an  indorser  on  it,  that  he 
will  incur  no  risk  or  responsibility  by  his  be- 
coming an  indorser  upon  such  discount.  U, 
S,  Supreme  Ct,  1884,  Bank  of  Metropolis  «. 
Jones,  8  Pet.  12;  Pa.  Supreme  Ct.  1842, 
Harrisburg  Bank  «.  Tyler,  8  Watts  d  S.  878; 
'Md.  Ct.  of  Appeals^  1845,  Merchants'  Bank  v. 
•Marine  Bank,  8  OiU,  96.  And  see  if|/ra, 
455. 

214.  That  the  promise  of  a  cashier  to  pay 
a  debt  which  the  corporation  does  not  owe, 
or  his  admission- that  forged  bills  of  the 


bank  are  genuine,  will  not  bind  the  bank,  un- 
less it  has  authorized  or  adopted  his  act — see 
Salem  Bank  v.  Gloucester  Bank,  17  Mobs.  1 ; 
Farmers'  &  Mechanics'  Bank  «.  Troy  City 
Bank,  1  Bougl  457. 

215*  If  the  cashier  of  a  bank  should  pay 
to  a  bona  fide  holder  the  amount  of  a  foiged 
check  drawn  on  the  bank,  or  of  forged  notes 
of  the  bank,  the  payment  cannot  be  recalled ; 
because  he  is  intrusted  by  the  bank  with  an 
implied  authority  to  decide  on  the  genuine- 
ness of  the  handwriting  of  the  drawer  of  the 
check,  and  of  the  paper  of  the  bank.  The 
act  of  payment  is  to  be  distinguished,  in  this 
respect,  from  a  mere  admission.  U.  S.  Su^ 
preme  Ct.  1825,  Bank  of  United  States «. 
Bank  of  Georgia,  10  Wh^at.  888 ;  Mau.  Su- 
preme Ct.  1820,  Salem  Bank  v.  Gloucester 
Bank,  17  Mats.  1 ;  Md.  Ct.  of  Appeals,  1845, 
Merchants'  Bank  «.  Marine  Bank,  8  OiU,  96. 

216.  TioiitlonB  of  duty.  No  act  or  vote 
of  the  board  of  directors  of  a  bank,  in  vio- 
lation of  their  own  duties,  and  in  fraud  of 
the  rights  and  interests  of  the  stockholders 
of  the  bank,  can  amount  to  a  justification  of 
the  cashier  of  the  bank  in  acts  on  his  part 
which  are  in  violation  of  the  stipulation  in 
his  official  bond,  "well  and  truly"  to  exe- 
cute the  duties  of  his  office.  Acts  done  by 
a  cashier,  under  the  authority  of  such  a  vote, 
or  of  a  usage  permitted  by  the  directors,  in 
violation  of  the  trusts  assumed  by  them,  are 
on  the  responsibility  of  the  cashier  and  his 
sureties.  Every  act  of  fraud,  every  known 
departure  from  duty  by  the  board,  in  conniv- 
ance with  the  cashier,  for  the  plain  purpose 
of  sacrificing  the  interest  of  the  stockholders, 
would  be  an  excess  of  power,  from  its  ille- 
gality,— and,  as  such,  void,  as  an  authority  to 
protect  the  cashier  in  his  wrongfril  compli- 
ance. II.  S.  Supreme  Ct  1828,  Minor  v. 
Mechanics'  Bank  of  Alexandria,  1  Pet.  46, 71. 

21 7*  A  cashier,  who  receives  money  for  de- 
posit)  out  of  the  bank,  and  not  in  banking 
hours,  or  receives  its  funds  at  places  distant 
from  the  bank,  and  does  not  account  for  them, 
is  liable  on  his  official  bond.  Ky.  Ct.  of  Ap- 
peals, 1824,  Pendleton  «.  Bank  of  Kentucky, 
1  T.  B.  Mowr.  177. 

218.  Where  a  cashier  applies  the  notes  of 
the  bank  to  his  own  use,  he  is  liable  for  the 
frill  nominal  amotmt,  and  cannot  avail  him- 
self of  their  depredation.  Ky.  Ct.  of  Appeals, 
1824  Pendleton  v.  Bank  of  Kentucky,  1  T. 
B.  Monr.  177. 
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219.  By  mistako,  a  credit  was  erroneously 
entered  in  the  acooimt  of  a  cashier  with  the 
receiyer  of  the  bank,  which  had  stopped  pay- 
ment, and  after  the  books  were  balanced,  the 
cashier  disposed  of  bills  of  the  bank  belong- 
ing to  him  at  the  time  of  the  settlement,  at  a 
large  disoonnt.  Bdd,  that  on  the  discovery 
of  the  mistake,  the  cashier  was  entitled  to  set 
oS,  against  the  balance  foond  due  from  him, 
bills  of  ^e  bank  purchased  by  him  subse- 
quent to  the  discovery  of  the  mistake.  S.  C. 
Ot.  of  AppeaU,  1880,  Beers  r.  Haynard,  1 
Bcaley  {Ch.%  168, 

220.  A  cashier  of  a  bank  is  not  entitled  to 
the  benefit  of  the  statute  of  limitations  as  to 
his  own  note  lying  in  the  bank,  unless  he 
shows  that  he  has  exhibited  it  as  due  and  un- 
paid to  the  board  of  directors.  Pa,  Supreme 
CL  1889,  Hanisburg  Bank  i-.  Forster,  8  WatU^ 

12. 

221*  The  payment  of  overdrafts,  by  a  cash- 
ier appointed  to  keep  money  and  pay  it  to  the 
checks  of  persons  entitled  to  draw,  is,  with- 
out some  special  excuse,  a  violation  of  duty. 
8,  C.  CL  of  Appeals,  1849,  Bank  of  St  Mary's 
V.  Calder,  8  Strobh,  408. 

222.  A  provision  in  a  statute  enacted  for 
the  protection  of  incorporated  banks,  pre- 
scribing a  penalty  for  the  conversion  by  a 
cashier  of  any  **  money,  bank  bill,  or  note," 
does  not  extend  to  promissory  notes  (other 
than  bank  notes)  or  to  other  commercial  paper. 
yi  J.  Supreme  CU  1858,  State  v,  Stimson,  4 
2b5r.9. 

228.  What  will  support  an  indictment 
against  a  cashier  of  a  bank  for  a  conversion 
of  its  funds,  under  the  statute  of  New  Jersey 
(W.  J.  Rev.  Sts.  125),— see  Ih.;  State  t>.  Stim- 
son, 4  Zdbr,  478. 

As  to  principles  governing  cashiers  in  com- 
mon wi^  other  Officers  of  corporations,  see 
Ofrgebs. 

5.  TeOern. 

224*  fflsanthoiity  to  receive  money.  Be- 
oeiving  a  note  of  a  foreign  bank,  in  violation 
of  a  statute  prohibiting  circulation  of  such 
Botes^  is  not  an  act  within  the  general  scope 
of  a  teller's  employment,  in  the  absence  of  an 
express  authority  to  receive  such  bills.  His 
employment  and  duty  is  to  receive  money.  In 
the  discharge  of  that  duty  he  has  no  right  to 
receive  anything  but  money  in  the  legal  sense 
of  the  term.  His  receiving  what  the  legisla- 
ture has  dedared  shall  not  pass  as  money,  can- 


not charge  the  bank  with  a  penalty  therefor, 
unless  it  was  done  in  pursuance  of  express  au- 
thority or  was  subsequently  ratified.  N,  7. 
Superior  Ct,  1854,  Clark  ij.  Metropolitan  Bank, 
8  2)uer,  241. 

225.  —  to  issue  doe  bills*  Where  a  teller 
of  a  bank,  having  authority  to  issue  "due 
bills"  for  the  corporation  for  special  purpose 
issued  them  to  raise  money  for  his  own  use ; — 
Held,  that  the  want  of  power  in  the  bank  to 
make  such  issues  could  not  be  set  up  either 
by  the  teller  or  his  surety ;  nor  could  the  fact 
that  the  due  bills  were  not  properly  stamped. 
Pa,  Supreme  Ct.  1860,  Wayne  «.  Commercial 
National  Bank,  52  Pa.  St.  848. 

As  to  power  and  effect  of  Certlf^g  checks^ 
see  ir\fra,  80&-400. 

Y.     BUBHTESS  AND  DeALINOS. 
1'.  Generally. 

226.  Dealing  by  agents.  A  bank  may  ap- 
point an  agent  to  transact  any  business 
which  it  may  lawfully  do,  and  such  appoint- 
ment may  be  made  by  a  mere  corporate  vote. 
Ala.  Supreme  Ct.  1841,  Bates  «.  State  Bank, 
2  Ala.  N.  S,  451. 

227.  Whether  a  bank  located  by  its  char- 
ter in  one  county,  may  appoint  an  agency  in 
another  county,—  see  People  «.  Oakland  Coun- 
ty Banl;;,  1  Dougl.  (Mch.)  282 ;  Attorney  Gen- 
eral «.  Oakland  County  Bank,  1  Walk.  00; 
City  Bank  of  Columbus  «.  Beach,  1  Bhtchf 
0.  Ct.  425. 

See  Agents;  Powebs. 

228.  Charter  restriction  on  place  of  busi- 
ness* The  charter  of  a  bank  declared  that 
their  "  operations  of  discount  and  deposit 
should  be  carried  on  in  the  village  of  L  and 
not  elsewhere."  Hdd,  that  the  act  of  the 
cashier  in  discounting,  at  another  place,  a 
note,  paying  to  H.  the  indorser  of  the  note, 
its  full  amount,  partly  by  giving  up  an  ac- 
ceptance held  by  the  bank  against  him,  and 
partly  in  cash,  was  not  a  violation  of  the 
charter,  no  other  transaction  of  a  similar 
character  appearing  to  have  taken  place,  and 
there  being  some  evidence  that  the  cashier's 
object  in  making  the  discount  was  to  collect 
a  debt  due  the  bank  from  H.  N.  T,  Ct.  of 
Errore,  1844,  Potter  «.  Bank  of  Ithaca,  7 

ma,  580. 

229.  Aoquiring    property,     generally. 

The  debts  contracted  with  a  bank  must 
sometimes,  from  necessity,  be  paid  in  prop- 
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erty,  or  in  stock  of  the  bank  itfidf,  or  some 
other  stock.  In  either  case  it  constitntes  a 
part  of  the  capital  stock,  to  which  the  stock- 
holders have  no  immediate  claim ;  and  is  a 
fond  to  which  the  creditors  of  the  bank 
must  look  for  payment  of  their  claims; 
and  for  the  mipaid  instalments  upon  such 
stock  the  corporation,  and  not  the  stock- 
holder, is  responsible.  Go.  Supreme  Ct, 
1855,  Robinson  «.  Bank  of  Darien,  18  Qa.  65. 

See  Capital  ;  Pbopbktt. 

2B0.  That  a  bank,  by  its  charter  declared 
^  capable  of  buying,  receiying,  and  holding 
property  and  estate  of  whatsoeyer  nature,  and 
the  same  to  alien  and  dispose  of  at  pleasure,*^ 
may  receive  cotton  as  collateral  security,  and 
ship  and  sell  the  same, — see  CJommerdal 
Bank  u.  Nolan,  7  Bm,  (Miss.)  508. 

281.  Personal  property*  A  bank  exist- 
ing under  the  laws  of  Wisconsin  may  pur- 
chase personal  property  at  a  sale  on  an  exe- 
cution in  its  own  fietTor,  or  under  a  mortgage 
or  pledge  of  the  property  taken  by  it  as  se- 
curity for  loans.  Wis,  Supreme  Ct.  1863, 
Farmers'  &  Millers'  Bank  of  Milwaukee  v. 
Detroit  &  Milwaukee  R  R  Co.  17  Wis,  872. 

As  to  the  power  of  banks  to  take  and  hold 
Beal  property,  or  Mortgages  upon  it,  see 
eupra  39 ;  also  Mobtoages  ;  Pbopebty. 

232.  Borrowing  money.  Banking  asso- 
ciations formed  under  the  New  York  general 
law  of  1838,  have  implied  power,  as  incident 
to  their  banking  powers,  to  borrow  money, 
when  necessary.  In  the  prosecution  of  their 
business,  j^.  71  Ct.  of  Appeals,  1857,  Curtis 
«.  Leavitt,  15  K  T,  9,  53;  1859,  Barnes  r. 
Ontario  Bank,  19  Id,  152.  And  see  Leavitt 
f .  Blatchford,  5  Barb,  9 ;  Leayitt  f>.  Yates,  4 
Edw,  134, 164. 

238.  Issuing  eridenees  of  debt.  Under 
an  act  which  provides  that  no  corporation 
created,  or  to  be  created,  shall  issue  bills, 
notes,  or  other  evidences  of  debts,  upon 
loans,  or  for  circulation  as  money, — Eetd, 
that  corporations  may  borrow  money  and 
issue  the  ordinary  evidences  of  debt  Cal, 
Supreme  Ct.  1855,  Magee  r.  Mokelumne  Hill 
Canal  <&  Mining  Co.  5  CdL.  258. 

284*  Taking  securities  for  debts.  A  cor- 
poration not  invested  with  banking  powers 
may  take  a  note  for  a  debt,  and  allow  the 
debtor  to  pay  interest  and  renew  the  note. 
This  is  not  banking.  K.  T,  Supreme  Ct. 
1824,  N.  Y.  Firemen  Ins.  Co.  v.  Sturgee,  2 
Cow.  664. 


285.  Where  it  was  provided,  in  the  char- 
ter of  a  corporation  established  for  loaning 
money,  that  ^^  nothing  therein  contained 
should  be  construed  to  authorize  the  compa- 
ny to  discount  notes,  or  exercise  any  banking 
privileges  whatever,"  the  taking  of  a  note 
for  the  sum  loaned,  and  receiving  the  inter- 
est in  advance,  was  held  to  be  thereby  pro- 
hibited, and  that  there  could  be  no  recovery 
on  the  note  thus  discounted, — though  the 
sum  loaned  might  be  recoverable  under  the 
money  counts.  Conn,  Supreme  Ct,  1849, 
Philadelphia  Loan  Co.  v.  Towner,  13  C<ynn, 
249. 

286.  Dealing  by  way  of  trade.  A  pro- 
vision in  a  charter  of  a  bank  of  discount  and 
deposit  that  it  "shaU  not  deal  or  trade  in 
anything  except  bills  of  exchange,  gold  and 
silver,"  &a  is  to  be  construed  as  not  forbid- 
ding them  to  purchase  by  way  of  discount, 
or  receive  in  payment  of  a  debt,  promissory 
notes  of  individuals.  Its  intent  is  to  forbid 
buying  and  selling  in  trade  for  profit,  as  dis- 
tinguished fix)m  a  banking  busmess.  Bank- 
ing operations  are  always  carried  on  in  this 
country  by  discounting  notes;  and  such  a 
charter  of  course  contemplates  authority  to 
make  loans  and  discounts.  By  the  language 
of  the  commercial  world,  and  the  settled 
practice  of  banks,  a  discount  by  a  bank 
means,  ex  xi  termini,  a  deduction  or  draw- 
back made  upon  its  advances,  or  loans  of 
money,  upon  negotiable  paper  or  other  evi- 
dences of  debt,  payable  at  a  future  day, 
which  are  transferred  to  the  bank.  U,  S. 
Supreme  Ct,  1823,  Fleckner  v.  Bank  of  the 
United  States,  8  Wheat,  338. 

287.  The  discounting  by  a  bank  of  bills 
of  exchange,  secured  by  a  deposit  of  cotton 
to  be  shipped  by  the  bank,  and  the  proceeds 
credited  to  the  borrower,  is  not  a  violation  of 
a  provision  forbidding  it  to  ^'  deal  in  goods, 
wares  and  merchandise,  in  any  manner  what- 
ever unless  it  be  to  secure  a  debt  due  the 
said  bank  incurred  by  the  regular  transac- 
tions of  the  same."  The  word  "deal,"  in 
such  a  clause,  means  "  to  buy  and  sell  for  the 
purpose  of  gain,"  perhaps  including  receiv- 
ing to  sell  on  commission.  The  same  rule  of 
construction  which  is  applied  to  a  clause 
giving  power  to  deal,  &c.,  is  not  proper  in 
the  case  of  a  clause  forbidding  dealing.  Ala, 
Supreme  Ct.  1841,  Bates  9.  State  Bank,  2  Ala. 
N.  S.  451. 

288*  Although  a  dause  in  the  charter  of  a 


£tmnesg 


[BANKS.]  and  DecAings: 


81 


bank  forbids  it  *'  to  deal  or  trade,  directly  or 
indirectly,  in  anything  except  bills  of  ex- 
change, promiasory  notes,  gold  or  silver  bul- 
lion, Qr  in  the  sale  of  goods,  the  produce  of 
its  lands,''  it  may  nevertheless  receive  and 
hold  bonds  and  mortgages  as  securities  for  its 
debts;  and,  in  the  absence  of  proof  to  the 
contrary,  such  bonds  and  mortgages  will  be 
presumed  to  have  come  into  the  hands  of  the 
bank  lawfully  and  within  the  scope  of  its 
coiporate  powers;  the  clause  being  designed 
merely  to  restrain  the  bank  to  its  proper 
business  of  bankiog.  N,  J.  Chancery^  1888, 
Trenton  Banking  Co.  «.  WoodruflE^  1  Green^B 
CK  117, 

239.  A  statute  authorized  any  bank  to 
take  and  discount  paper  having  longer  time 
than  twelve  months  to  run,  from  any  debtor, 
when  deemed  advisable  for  the  better  secu- 
rity of  any  debt  due  to  such  bank,  Held^  1. 
That  a  bank  previously  chartered,  though 
forbidden  by  its  charter  to  discount  paper 
which  bad  more  than  twelve  months  to  nin, 
was  within  the  provision  of  the  subsequent 
statute. 

2.  That  such  paper,  when  discounted, 
must  be  presumed  to  have  been  taken  for  an 
existing  debt,  and  for  the  security  of  the 
baok.  Tenn.  Supreme  Ct.  1849,  Dockery  «. 
Miller,  9  Humph,  781. 

240.  A  debtor  to  a  bank  pledged  to  it,  as 
collateral  security  for  existing  and  fhture  lia- 
bUiti^  certain  stocks,  which  were  afterward, 
by  virtue  of  a  power  of  attorney  executed 
by  the  debtor,  transferred  to  the  bank.  A 
credit  was  entered  the  next  year  in  the  books 
of  the  bank  therefor,  for  a  less  amount  than 
the  debt  at  the  time  of  the  pledge,  and  the 
securities  were  sold  and  transferred  by  the 
bank  to  its  own  officers  without  notice  or  ju- 
dicial sale.  In  an  action  by  the  bank  against 
the  accommodation  indorser  of  the  debtor,  on 
two  notes  given  subsequently  to  the  pledge, 
on  an  affidavit  of  defence,  alleging  the  wrong- 
ful conversion,  and  an  increase  in  the  value  of 
the  stocks  pledged,  exceeding  the  debt  at  the 
time  of  the  pledge  and  the  amotmt  of  the 
notes  sued  on : 

Eldd,  1.  That  the  bank  held  the  stocks  as  a 
pledge,  pawn,  or  collateral  security  for  existing 
and  future  indebtedness,  and  that  the  notes  in 
suit  were  such  a  future  debt  as  was  protected  by 
the  pledge  after  the  payment  of  the  prior  debt. 

2  That  it  was  the  duty  of  the  bank,  as  the 
bold^  of  the  pledge  for  an  indefinite  time,  to 

6 


have  called  upon  the  pledgor  to  redeem,  and 
if  he  failed,  upon  due  notice,  to  have  sold  the 
stocks  and  applied  the  proceeds  to  the  debt 

8.  That  the  bank,  in  instituting  no  proceed- 
ings for  a  judicial  sale,  nor  calling  on  the 
debtor  to  redeem,  nor  giving  notice  of  a  sale, 
nor  making  public  sale,  had  failed  in  its 
duties  to  the  pledgor,  and  that  the  private 
sale  to  its  own  officers  was  an  illegal  mode  of 
dealing  with  the  collateral  held  in  trust. 

4.  That  the  indorser  could  not  avail  him- 
self of  the  equities  which  had  arisen  between 
the  bank  and  the  principal  debtor,  and  that 
the  entry  of  judgment  for  want  of  a  sufficient 
affidavit,  was  error.  Pa.  Supreme  Ct  1865, 
Sitgreaves  v.  Farmers'  and  Mechanics'  Bank, 
49  Pa,  St.  359. 

241.  Taking  bills  for  collection.  A  clause 
in  a  bank  charter  authorizing  the  bank  **  to 
deal  in  bills  of  exchange  "  includes  authority 
to  the  bank  to  take  bills  of  exchange  for  collec- 
tion merely.  It  does  not  restrict  the  bank  to 
buying  and  selling  bills.  It  ought  to  be  con- 
strued to  extend  to  all  transactions  with  bills 
of  the  bank  which  are  lawfol  and  considered 
by  the  bank  expedient  to  enable  it  to  transact 
its  business  or  increase  its  profits.  Ala.  Stir 
preme  Ct.  1840,  Bank  at  Montgomery  v.  Knox, 
1  Ala.  N.  S.  148.  And  see  Bates  v.  Bank  of 
Alabama,  2  Ala.  N.  S,  451. 

242. .  Selling  assets.  A  bank  has,  by  impli- 
cation, the  same  power  that  any  other  holder 
has  to  transfer  by  an  indorsement,  or  by  a  de- 
livery under  a  blank!  indorsement,  a  negotiable 
note.  In  discounting  notes,  and  managing 
its  property  in  legitimate  banking  business,  it 
must  be  able  to  assign  or  sell  those  notes  when 
necessary  and  proper,  as,  for  instance,  to  pro- 
cure more  specie  in  an  emergency,  or  return 
an  unusual  amount  of  deposits  withdrawn,  or 
pay  large  debts  for  its  banking  house,  and 
for  any  goods  and  effects  connected  with 
banking  which  it  may  properly  own.  In- 
deed, its  right  to  sell  any  of  its  property, 
when  not  restricted  in  the  charter  or  any  pre- 
vious law,  is  perhaps  as  unlimited  as  that  of 
an  individual,  if  not  carried  into  the  transac- 
tion of  another  separate  and  unauthorized 
branch  of  the  business.  U.  S.  Supreme  Ct. 
1847,  Phmters'  Bank  o.  Sharp,  6  Bato.  301. 

As  to  the  application  of  this  rule  to  Corpo* 
ratioiui  generidly^  see  CoirrRACTs ;  Powebs. 

248.  So  heldy  also,  in  a  case  of  a  transfer 
after  maturity.  If.  T.  Ct.  of  Appeals^  Mar- 
vine  V.  Hammers,  12  If.  T.  (2  Kern.)  223. 
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24:4.  The  City  Bank  of  New  Orleans,  three 
days  before  the  expiration  of  its  charter,  in 
good  faith,  sold  and  transferred  all  its  bank- 
ing assets,  by  assignment,  to  the  Louisiana 
State  Bank,  in  consideration  of  an  nndertak- 
ing  by  the  latter  bank  to  discharge  all  the 
liabilities  of  the  former,  which  were  warranted 
not  to  exceed  a  specified  amount.  Hdd^  that 
this  transaction  was  within  the  corporate 
powers  of  the  contracting  parties,  and  that 
the  latter  bank  thereby  became  an  assignee, 
within  the  meaning  of  the  statutes  of  Ohio, 
competent  to  prosecute  an  action  in  the  name 
of  the  former.  Ohio  Buprerne  Ct.  1861,  Stet- 
son «.  City  Bank  of  New  Orleans,  12  Ohio  8t 
577. 

See  Pbofebtt. 

245.  Exchange  of  seenrities.  The  liabili- 
ties held  by  the  bank  against  the  directors 
exceeded  a  limit  prescribed  by  the  law  of  the 
State,  and  the  cashier,  to  reduce  the  amount, 
procured  notes  to  be  made  and  indorsed  for 
his  accommodation,  and  had  them  substituted 
and  absolutely  exchanged  for  notes  which  had 
been  indorsed  by  a  director  and  discounted 
by  the  bank  for  his  accommodation.  Held^ 
that  the  transaction,  having  been  in  good 
faith,  and  not  as  a  mere  shift  to  present  a 
temporary  appearance  of  soundness,  was  legal, 
and  the  new  notes  were  valid.  Ji,  T.  Supreme 
Ot  1848,  Seneca  Co.  Bank  v.  Neass,  5  Den, 
829. 

246.  A  bank  held  a  note  which  it  had  dis- 
counted, made  by  the  president  and  indorsed 
'by  the  defendant.  Before  maturity,  the  pres- 
ident, wishing  to  reduce  the  amount  of  dis- 
counts appearing  to  be  made  to  the  directors, 
obtained  a  note  to  be  made  by  the  cashier, 
for  the  same  amount,  and  payable  at  the  same 
time,  which  he  indorsed  and  substituted  for 
the  first  note,  and  delivered  the  first  note  to 
the  cashier  as  security,  on  the  understanding 
that  the  cashier  might  make  a  re-exchange 
whenever  he  chose.  On  the  discount  books 
the  second  note  was  entered  as  discounted, 
and  the  first  as  paid.  Before  maturity,  the 
cashier  restored  the  first  note,  took  back  and 
destroyed  the  second,  and  canceled  the  entries 
in  the  books.  Heid^  that  the  first  note  was 
not  to  be  deemed,  as  a  matter  of  law,  as  hav- 
ing been  paid,  but  that  the  indorser  was 
^ihargeable  upon  it.  The  transaction  was  an 
exchange  of  securities ;  and  inasmuch  as  the 
amount  due  from  directors,  mcluding  that 
siote,  would  have  been  less  than  the  limit  pre- 


scribed by  statute,  the  exchange  was  not  void 
as  an  attempt  to  conceal  an  unlawful  act.  JT. 
Y.  Supreme  Ct.  1848,  Highland  Bank  v.  Du- 
bois, 5  J>en.  558. 

247.  Usury.  Banking  corporations  are 
within  the  prohibition  of  the  statute  against 
usury,  although  chartered  since  that  statute, 
and  by  their  charters  authorized  to  loan  *'  on 
banking  principles."  Such  an  expression 
does  not  authorize  them  to  exceed  the  legal 
rate  of  interest.  Mass,  Supreme  Ct.  1812, 
Maine  Bank  v.  Butts,  9  Mass,  49. 

For  cases  upon  the  Corporate  powers  of 
banks,  held  in  common  with  other  corpora- 
tions, see  PowEBS. 

2.  Circulation,* 

248.  Bank  notes  not  bills  of  credit.  By  a 

fair  construction  of  the  terms  **  bills  of  credit,*' 
as  used  in  the  provision  of  the  Constitution 
of  the  United  States  which  prohibits  States 
to  issue  such  bills,  they  do  not  include  ordi- 
nary bank  notes,  even  where  the  State  owns 
the  whole  of  the  stock  la  question.  U.  8,  Su- 
preme Ct,  1837,  Briscoe  r.  Bank  of  the  Com- 
monwealth of  Kentucky,  11  Pet.  251,  817; 
1851,  Darlington  v.  Bank  of  Alabama,  l^Ebw, 
12.  And  see  Owen  v.  Branch  Bank  of  Mobile, 
8  Ala.  258. 

249.  Form.  That  a  promissory  note  made 
by  a  bank  in  the  course  of  business,  and  not 
intended  to  circulate  as  money,  may  be  valid, 
although  not  made  in  the  manner  required  in 
the  case  of  bank  notes — see  Rockwell  r.  Elk- 
horn  Bank,  18  Wis.  658. 

250.  Issuing.  That  a  bank  is  answerable 
for  the  acts  of  its  agent;  and  it  is  immaterial 
how  notes  get  into  circulation,  if  they  come 
into  the  hands  of  the  owner  honajide — ^see 
White  «.  How,  8  McLean,  291. 

251.  It  seems,  that  where  bills  of  a  bank 
are  legally  pledged  for  the  security  of  a  debt 
or  a  demand  due  to  any  other  person  or  insti- 
tution, so  as  to  entitle  the  pledgee  to  hold 
and  use  such  bills  for  his  indemnity  in  case 
the  debt  is  not  paid,  such  bills  must  be  con- 

*  The  Mope  of  this  work  onlj  embraoes  bank  notes  so  ter 
as  they  are  connected  wUh  Corporatiatu  Issolog  them.  The 
power  of  banks  toissne  circulating  notes,  their  obllgaUons  In 
respect  to  them,  the  mode  of  enforcing  redempUon,  Ac., 
rights  and  liabUlUes  of  private  parties,  as  between  themselTes 
In  tmpbd  to  payments  made  In  bank  notes,  and  the  like, 
belong  more  appropriately  to  the  law  of  Oontractt ;  and  pun- 
isliable  olTences,  like  issuing  notes  for  circulation  as  money  In 
violation  of  law,  forging  and  oonnterfelting  notes,  Ac,  to  the 
lawof  OtfmM. 
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sideredasissaed  and  in  circulation  within  the 
trae  intent  and  meaning  of  the  statute  limit- 
ing each  iflsnes ;  and  snch  bills  are  no  longer 
mider  the  control  of  the  bank.  N,  7.  Chan- 
eery^  1 841,  Davenport  v.  City  Bank  of  Buffiilo, 
9  Paige^  12. 

252*  An  attempt  was  made  by  the  cashier 
to  hypothecate  bills  of  the  bank  by  sealing 
them  np  in  a  package  and  depositing  them 
in  its  yanlts,  with  his  indorsement  that  they 
were  security  for  a  loan  to  the  bank ;  such 
billB  were  not  entered  upon  the  books  of  the 
bank  as  a  part  of  its  circulation.  Held,  that 
they  were  not  legally  hypothecated,  and  the 
creditor  obtained  no  lien.    Tb. 

25S*  The  mere  receipt  by  the  officers  of  a 
new  bank,  of  the  bills  of  an  old  bank  of  the 
same  name,  and  their  paying  out  the  same 
bills,  doeft  not  make  the  new  bank  responsi- 
ble to  pay  all  the  bills  of  the  old  bank. 
Man.  Supreme  Ot  1817,  Wyman  v.  ISallowell 
&  Augusta  Bank^  14  Maea.  58;  U.  8.  Circ. 
Ct,  Mom.  1819,  Bellows  «.  Hallowell  &  Au- 
gusta Bank,  2  Ma%,  81.  And  see  Bank  of 
United  States  «.  Davis,  2  ma,  451. 

254.  Distinction  between  "paying  out*^ 
notes,  and  "  issuing*'  them  as  money.  United 
States  «.  Bay,  2  CrancK  0,  Ct,  141 ;  People 
c.  WeDfl,  8  Mkh.  104. 

255*  A  note  which  a  banking  association 
could  not  lawfully  issue  for  circulation  as 
money,,  may  nevertheless  be  deemed  presump- 
tive evidence  of  an  indebtedness  which  it 
was  competent  for  the  bank  to  contract,  for 
some  purpose  incidental  to  the  banking  busi- 
ness. Until  shown  not  to  have  been  issued 
for  the  benefit  of  the  bank,  it  must  be 
deemed  obligatory  on  the  association;  and 
the  holder  of  it  is  entitled  to  be  regarded  as 
a  creditor  of  the  bank,  and  may  proceed  as 
such  against  them  under  the  statute.  N.  T, 
V.  Chan,  Ct.  1840,  Parmly  «.  Tenth  Ward 
Bank,  8  Edw.  895. 

2oB«  That  bank  bills  complete  in  form, 
but  not  issued  by  the  bank,  are  its  property, 
and  may  be  so  treated  in  an  indictment  for 
stealing  them, — see  The  People  v.  Wiley,  8 
ma,  194. 

257.  Destroyed  and  lost  notes.  The 
owner  of  bank  notes  which  have  been  de- 
stroyed, may  recover  the  amount  from  the 
bank  which  issued  them,  on  proof  of  their 
destruction.  Thus,  where  notes,  issued  by  a 
bank,  were  sent  to  it,  through  an  express 
oomx>any,  and  while  in  transit  a  part  were 


stolen  by  an  agent,  who  destroyed  them  after 
the  amount  had  been  paid  to  the  bank  by 
the  company :  Hdd^  that  the  property  in  the 
notes  was  transferred  by  that  payment  to  the 
company,  who,  on  proving  the  destruction, 
were  entitled  to  the  amount  from  the  bank. 
Pa.  Supreme  Ct,  1863,  Hagerstown  Bank  9. 
Adams  Express  Co.  45  Pa.  St.  419.  And  see 
Bank  of  Louisville  «.  Summers,  14  B.  Monr. 
806;  and,  as  to  lost  bank  notes,  Waters  v. 
Bank  of  Georgia,  R.  Jf.  CharU.  108. 

258.  Cutting  a  bank  note  into  two  parts, 
for  the  purpose  of  remitting  them  separately 
by  mail,  does  not  discharge  the  bank  from 
the  debt,  but  it  may  be  recovered  by  the  true 
and  hofiaflde  holder  of  one  of  the  parts,  upon 
sufficient  proof  that  the  other  part  has  been 
lost  or  destroyed.  Va.  Ct.  of  Appeals^  1818, 
Bank  of  Virginia  v.  Ward,  6  Munf.  166; 
1826,  Farmers'  Bank  v.  Reynolds,  4  Band. 
186 ;  N.  C.  Supreme  Ct.  1884,  Allen  v.  State 
Bank,  1  Dec.  d^RCh.  8*;  Ky.  Ct.  of  Appeals, 
1857,  Commercial  Bank  «.  Benedict,  18  B, 
Monr.  807 ;  19 brthem  Bank  v.  Farmers'  Bank, 
Id.  506 ;  m.  Supreme  Ct.  1841,  State  Bank 
c.  Aersten,  8  Scamm.  185. 

259*  To  enforce  bank  notes,  alleged  to 
have  been  destroyed,  against  the  bank,  there 
must  be  such  certainty  of  description  as  to 
enable  the  bank  to  see  that  it  issued  such 
notes,  and  such  as  will  enable  the  court  to 
extend  an  adequate  indemnity  to  the  bank. 
Tenn.  Supreme  Ct.  1839,  Irwin  t>.  Planters' 
Bank,  1  Eumph.  145. 

260.  That  the  owner  of  bank  bills  which 
cannot  be  identified  or  distinguished  from 
other  similar  bills,  cannot  maintain  an  action 
against  the  bank  which  issued  them,  upon 
circumstantial  evidence  that  they  have  been 
destitoyed,  and  a  tender  of  a  bond  of  iadem- 
nity, — see  Tower  v.  Appleton  Bank,  8  AUen^ 
887. 

261.  Whether  a  demand  of  bank  notes  Is 
necessary.  There  is  no  ground  for  a  dis- 
tinction between  the  notes  of  banks  and 
other  corporations,  and  natural  persons,  in 
reference  to  the  necessity  of  demand  at  a 
particular  place  before  suit  Where  the  stat- 
ute constituting  the  bank  provides  that  the 
notes  shall  be  made  payable  at  the  bank,  a 
demand  there  is  not  necessary  if  the  note  be 
not  in  terms  expressed  to  be  payable  there. 
JV.  «71  Supreme  Ct.  1817,  State  Bank  v.  Van 
Horn,  1  South.  882. 

262.  A  bank  bill,  like  any  other  note  of 
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hand  payable  on  demand,  bnt  having  no 
place  of  payment  appointed  therein,  may  be 
sned,  and  the  action  may  be  sustained  with- 
out proof  of  any  special  demand.  Me,  Bur 
preme  Ct,  1841,  Biyantv.  Damaiiscotta  Bank, 
18  Me.  240. 

268.  If  a  bank  note  is  payable  on  de- 
mand, at  a  particular  time  and  place,  a  de- 
mand at  the  specified  place  is  necessary,  and 
at  the  specified  time  or  afterwards,  and  must 
be  averred  and  proved.  If  the  place  is  not 
specified  in  the  bill  with  distinctness  and 
precision,  no  demand  is  necessary.  Ga,  Su- 
preme Ct  1858,  Dougherty  v.  Western  Bank, 
18  Oa,  287. 

264.  When,  for  any  purpose,  demand  of 
payment  of  bank  notes  is  necessary,  the  de- 
mand must  be  made  at  the  place  where  the 
notes  are,  upon  their  faoe^  made  payable. 
Tmn,  Supreme  Ct.  1859,  Ware  r.  Street,  2 
Head.  609. 

265»  In  order  to  sustain  an  action  upon  a 
bank  bill  promising  payment  upon  demand, 
there  must  be  a  demand  of  payment,  or  cir- 
cumstances must  exist  excusing  a  demand, 
although  a  bill  is  not  made  payable  at  any 
particular  place.  A  material  difference  exists, 
in  this  respect,  between  a  promissory  cote  and 
a  bank  bill  issued  for  the  purpose  of  being 
circulated  as  money,  JV.  ff,  Superior  Ct. 
1846,  Thurston  c.  Wolfborough  Bank,  18 
K  K  891. 

266.  If  a  bank  closes  its  doors,  and  has  no 
place  of  business,  a  demand  is  not  necessary 
in  order  to  sustain  an  action  up<m  its  bills. 

n. 

267.  The  Massachusetts  statute  of  1816,  ch. 
91,  section  2,  so  far  as  it  enacted  that  every 
bank  which  ?uid  issued  any  bill  &c.  payable 
at  any  other  place  than  where  the  bank  was 
established  by  law  and  kept,  should  be  liable 
to  pay  the  same  on  demand  at  esAd  bank, 
without  a  previous  demand  at  the  place  where 
it  might  on  its  face  be  payable, — Held  inope- 
rative, and  not  binding  on  the  parties  to  such 
bills,  nor  on  the  courts.  Mass,  Supreme  Ct. 
1819,  King  V.  Dedham  Bank,  15  Mass.  447. 

268.  How  demand  may  be  made.  One  de- 
mand of  payment  in  the  aggregate  is  sufiScient 
on  presenting  to  a  bank  a  number  of  its  own 
bilk.  U,  S.  Cire,  Ct,  Me.  1821,  Suffolk  Bank 
«.  Lincoln  Bank,  8  Mas.  1.  And  see  Reapers' 
Bank  v,  Willard,  24  III  488 ;  Boatman's  &c. 
Institute  9  Bank  of  Missouri,  83  Mo.  497, 
622. 


269.  The  amount  payable.  That  the  fact 
that  bank  notes  are  below  par  does  not  render 
their  circulation  illegal ;  but  the  bank  must 
pay  the  face  of  them  to  the  holder,  although 
he  took  them  below  par, — see  Robison  v, 
Beall,  26  Oa,  17. 

270.  How  payment  should  be  made.  Un- 
der a  statute  (Mas&  Act  of  1809,  ch.  38),  im- 
posing a  penalty  of  two  per  cent  per  month, 
on  default  in  pa3ring  any  of  the  bills  issued  by 
a  bank,  from  the  time  of  its  neglect  or  refusal 
— ^the  penalty  accrues  where  the  bank,  upon 
the  seasonable  presentation  of  its  bills  for  pay- 
ment, causes  delay  by  the  process  of  counting 
out  the  money,  so  as  to  be  unable  to  pay  the 
same  day.  The  holder  of  bank  bills  is  enti- 
tled to  be  paid  in  specie  the  amount  of  the 
bills,  upon  a  demand  within  the  usual  bank- 
ing hours  of  the  bank ;  and  the  bank  is  bound 
to  keep  its  money  counted  or  weighed,  or  to 
employ  servants  sufiicient  to  count  it  or  weigh 
it,  so  as  to  pay  all  demands  made  within  the 
usual  bank  hours.  U,  S,  Cire.  Ct.  Me,  1821, 
Sufiblk  Bank  v.  Lincoln  Bank,  3  Mas,  1. 

271.  Whether  there  was  unreasonable  de- 
lay in  payment  must  depend  on  the  circum- 
stances of  the  case.  Banks  should  hav  e  sums 
counted,  or  sufficient  servants  to  count  them, 
so  that  a  demand  of  ordinary  magnitude  may 
be  paid  within  the  banking  hours  of  the  day ; 
and  the  fact  that  demands  for  specie  are 
made  as  the  result  of  a  combination  ^  create 
a  run  upon  the  bank  does  not  excuse  the  bank 
from  diligence  in  paying  out  specie.  JV.  Y, 
Suprems  Ct,  1827,  Hubbard  v.  Chenango 
Bank,  8  Cow.  88. 

272.  The  plaintifi  demanded  $1,000 ;  the 
teller,  with  more  than  |10,000  specie  in  boxes, 
commenced  by  selecting  the  small  pieces  to 
make  payment  with«  The  plaintiff  offered 
to  take  a  box  at  the  bank  mark,  but  such 
offer  was  refused,  and  the  teller  was  unable 
to  count  |1 ,000  in  the  four  business  hours  of 
the  day ;  so  that  the  demand  could  not  be 
paid  on  the  day  made.^  Edd^  a  refrisal  to  pay 
on  demand.    Ih, 

273.  That  no  bank  has  a  right  to  unneces- 
sarily delay  a  bill-holder  by  paying  him  in 
ten-cent  pieces,  and  stopping  to  count  them — 
see  Reapen*  Bank  «.  Willard,  24  lU,  489. 

274.  As  to  paying  in  quarter-dollars — see 
People  r.  Dubois.  18  III,  888. 

275.  Under  the  laws  of  the  United  States, 
the  holder  of  bank  bills  is  not  obliged  to  take 
foreign  gold  or  coin  at  the  bank  count,  but 
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the  payment  must  be  by  weight.  U,  8,  Cire. 
Ct,  Me,  1821,  Suffolk  Bank  «.  Lincohi  Bank, 
3  Mm.  1. 

276.  Cimseqnences  of  refasal  to  redeem. 
The  mere  act  of  suspending  payment,  with- 
out any  general  derangement  of  the  business 
of  the  bank,  is  not,  intrinsically,  and  apart 
from  any  statute  provision,  a  forfeiture  of  its 
charter,  especially  where  the  legislature  have 
proyided  a  remedy  by  imposing  a  penalty  or 
damages  for  refusal  to  redeem  notes.  Ohio 
Supreme  Ct,  1841,  State  v.  Commercial  Bank 
of  Cincinnati,  10  Ohio,  635.  See  also  living- 
ston  r.  Bank  of  N.  T.  26  Barb,  304;  5  Abb. 
Pr.  388;  BockweU  v.  The  State,  11  Ohio, 
130. 

277.  But  the  suspension  of  specie  payments 
may  be  carried  so  fiur  as  to  afford  evidence  of 
an  entire  misuser  of  its  powers,  and  thus  ex- 
tinguish its  chartered  privileges.  Ohio  Su- 
preme Ct,  1841,  State  9.  Commercial  Bank  of 
Cincinnati,  10  Ohio,  o85. 

278.  Banks  are  not  exempt  from  the  rules 
of  the  common  law  in  regard  to  corporations, 
and  the  application  of  the  law  of  qiio  warranto 
to  them  for  forfeiture  of  charter;  but  are 
subject  to  them,  at  least  so  far  as  to  have  a 
judgment  of  forfeiture  entered  against  them 
for  a  failure  to  pay  specie  on  tiieir  notes. 
JfiM.  Ct.  of  Errors,  184<5,  Planters'  Bank  v. 
State,  7  Smed.  d  M.  163. 

279.  That  a  bank's  continued  refusal  to 
pay  specie  is  not  sufficient  evidence  of  insol- 
vency to  prevent  a  bona  fide  purchaser  of  its 
biDfli,  after  that  time,  from  setting  them  off- 
see  Jefferson  County  Bank  «.  Chapman,  10 
Johne,  822. 

280.  Where  a  State,  by  becoming  a  stock- 
bolder  in  a  banking  corporation,  is  made  liable 
by  charter  for  the  ultimate  redemption  of  the 
bflls  of  the  bank,  in  proportion  to  the  value 
of  the  shares  held  by  the  State,  which  amount 
to  one  half  of  the  whole  number,  this  is 
a  liability  to  redeem  a  portion  of  the  whole 
cireulation,  and  not  ^  portion  of  each  bill ; 
and  the  State  having  already  redeemed  more 
than  one  half  of  the  outstanding  circulation 
of  the  bonk,  is  discharged  fiom  further  liabil- 
ity to  the  bill-holders.  Oa,  Supreme  Ct, 
1855,  Robinson  v.  Bank  of  Darien,  18  Ga.  65. 

281.  One  bank  held* a  large  sum  in  the 
notes  of  another,  and  the  latter  agreed  to  give 
in  payment  of  them  drafts  on  a  distant  place, 
the  creditor  bank  to  deposit  the  notes  in  the 
hands  of  third  persons  as  security  for  the 


drafts,  and  the  debtoj  bank  also  deposited  a 
further  sum  to  secure  payment  of  the  damages 
in  case  the  drafts  should  be  protested.  Eddy 
that  this  agreement  was  no  bar  to  an  action 
against  the  debtor  bank  as  drawer  of  the 
drafts,  after  the  same  had  been  protested.  U. 
S,  Cire.  Ct.  1843,  Stickney  v.  Bank  of  niinois, 
3  McLean,  181. 

282.  The  charter  of  a  bank  prohibiting  the 
institution  fiom  at  any  time  suspending  or 
revising  payment  in  gold  or  silver  of  its  obli- 
gations, provided  that,  in  case  of  a  refusal  of 
the  bank  to  redeem  its  bills,  &c.  in  gold  or 
silver,  the  holder  should  be  entitled  to  recover 
the  amount  with  twelve  per  cent,  interest 
On  April  1, 1862,  the  plaintiff  demanded  of 
the  bank  payment  of  its  notes  in  coin,  which 
was  refused,  but  the  amount  was  tendered  in 
United  States  legal  tender  notes.  Edd,  that 
the  pipvidon  in  the  charter  in  question  did 
not  amount  to  a  restriction  of  the  right  of  the 
bank  to  avail  itself  of  the  privilege  of  using 
anything  else  as  money,  as  a  tender,  which  the 
United  States,  by  their  laws,  might  legally 
declare  to  be  such.  Ind.  Supreme  Ct.  1862, 
Reynolds  «.  Bank  of  Indiana,  1  Am.  Law 
Heg.  N.  S.  669. 

288*  No  action  will  lie  by  one  bank  against 
another  for  collecting  its  bills,  and  presenting 
them  for  payment  in  a  harassing  manner  with 
a  malicious  intent  to  injure  its  credit  Vt. 
Supreme  Ct.  1854,  Soutli  Royalton  Bank  v. 
Suffolk  Bank,  27  Vt.  505. 

284.  Redemption  at  agency.  Under  sec- 
tion 5  of  the  New  York  act  of  1840— relar 
tive  to  the  redemption  of  bank  notes  by.  the 
agents  of  banks  and  of  banking  associations 
— it  is  necessary  to  leave  the  circulating 
notes  at  the  agency  until  the  termination  of 
twenty  days  from  their  first  presentment  for 
payment,  or  to  present  them  a  second  time, 
at  or  after  the  expiration  of  that  period,  in 
order  to  render  a  neglect  to  redeem  such  bills 
at  the  agency,  and  to  pay  the  extra  interest 
thereon,  an  absolute  forfeiture  of  the  charter 
of  the.bank,  or  of  the  franchises  of  the  asso- 
ciation. The  second  and  third  clauses  of  this 
section  are  highly  penal,  and  must  be  con- 
strued in  such  a  manner  as  to  enable  the 
bank  to  save  the  forfeiture  by  redeeming  the 
particular  bills  at  its  agency,  and  paying  the 
interest  thereon,  before  it  shall  be  subjected 
to  such  serious  consequences.  N.  T.  Chaur 
eery,  1842,  Bank  Commissionera  v.  James 
Bank,  9  Faige,  457.  p 
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3$4k  An  application«for  an  injunction  &c. 
should  be  denied,  if  it  is  not  satisfactorily 
shown  that  the  bills  were  at  the  agency  for 
redemption  at  the  end  of  the  twenty  days,  or 
were  presented  there  for  payment  afterwards, 
so  as  to  enable  the  defendant  to  redeem 
them  at  that  place,  even  though  there  is  suf- 
ficient reason  to  disbelieve  the  bills  would 
have  been  redeemed  if  they  had  been  thus 
presented  the  second  time  at  the  agency. 
IK 

286  —  by  comptrollen  All  the  holders 
of  circulating  notes  of  an  insolvent  banking 
association,  organized  under  the  New  York 
general  banking  law  of  1838,  are  entitled  to 
participate  equally  and  ratably  in  the  fund 
pledged  to  the  comptroller  for  the  payment 
of  all  the  circulating  notes.  Protesting  such 
notes  gives  the  holder  no  priority.  JV.  T, 
Chancery^  1841,  Shepherd  v.  Guernsey,  9 
Paige^  857.  Compare  Willard  v.  Dubois,  39 
lU.  48 ;  Woodward  v.  Central  Bank,  4  Oa, 
823. 

287.  Banks  compellable  to  receive  their 
own  notes  in  payment  of  debts  or  by  way  of 
setroff,  at  par, — see  Robinson  v.  Bonk  of  Da- 
rien,  18  Ga.  65 ;  Niagara  Bank  «.  Roosevelt, 
9  Caw,  409 ;  Bruyn  «.  Receiver,  &c.  9  Cow, 
418,  note;  Tillon  «.  Britton,  4  HaUt.  120; 
Atwood  f>.  Bank  of  Chilicothe,  10  Ohio^  526 ; 
Moise  V.  Chapman,  24  Ga,  249 ;  Dunlap  «. 
Smith,  12  in,  899;  King  v.  Elliot,  5  Bmed,  A 
M,  428.  And  see  Fagan  v,  Stilwell,  19  Ark, 
282 ;  Paup  r .  Drew,  4  Etfkg,  205. 

2S8.  Though,  as  between  individuals, 
where  i^  note  is  payable  in  the  issues  of  a 
bank,  the  value  of  the  notes  of  the  bank,  at 
thetime  the  debt  becomes  due,  is  the  meas- 
ure of  recovery,  yet  a  different  rule  prevails 
where  a  bank  is  suing  upon  a  note  payable  in 
its  own  issues.  In  such  case,  the  bank  will 
be  entitled  to  recover  the  full  amount  of  the 
note  aud  interest,  because  the  defendant  can, 
if  he  choose,  even  after  judgment,  discharge 
the  debt  with  the  issues  of  the  bank.  Mm. 
Ct,  of  Errors^  1848,  Abbott  v.  Agricultural 
Bank,  11  Bmed,  A  M.  405. 

'Riat  one  indebted  on  a  Snbsciiption  for 
stock,  cannot  discharge  his  debt  in  notes  of 
the  bank, — see  Sdbscbiftion. 

289.  A  statute  which  provides  that  all 
debts  due  to  the  banks  of  the  State  may  be 
paid  at  anytime  in  the  notes  of  such  banks, 
^ves  to  the  maker  of  such  a  note  his  option 
to  pay  eithi^  in  the  notes  of  the  bank  or  in 


the  constitutional  currency  of  the  cduntry. 
The  law  is  so  far  a  part  of  the  contract  as  to 
define  what  both  parties  meant  by  the  word 
^*  dollars,"  as  used  in  the  note.  Miss,  Ct.  of 
JBrrora,  1853,  Railey  v.  Bacon,  26  Miss. 
455. 

290.  Bills  of  a  bank  in  the  hands  of  a  pub- 
lic administrator,  and  the  moneys  deposited 
to  his  credit,  may  be  ofi^t  against  a  demand 
due  the  bank  from  him  individually.  So 
heldy  where  he  did  not  administer  by  virtue 
of  his  office  as  public  administrator,  but  by 
virtue  of  a  regular  letter  granted  to  him  as 
administrator  of  the  estate  in  each  particular 
case.  N,  T,  Chancery y  1829,  Miller  o.  Receiver 
of  Franklin  Bank,  1  Paige,  444. 

291.  A  bank  holding  the  bank  bills  of 
another  bank,  and  demanding  payment  of 
the  same,  at  the  banking-house  of  the  latter, 
is  not  bound  to  receive  its  own  biUs  in  pay- 
ment, but  may  deman<ft  specie.  U,  8.  Circ 
Ct,  Me.  1821,  Suffolk  Bank  «.  lincohi  Bank, 
8  Mas,  1. 

292.  There  is  no  obligation  on  a  bank;  in 
making  an  assignment  of  its  effects,  to  pro- 
vide that  its  notes  shall  be  received  in  pay- 
ment of  debts  due  to  it;  on  the  contraiy,  if 
the  object  is,  in  contemplation  of  insolvency, 
an  equal  and  fah  distribution  among  its  cred- 
itors, the  notes  cannot  be  so  received,  unless 
held  in  such  a  manner  by  the  debtors  of  the 
bank  as  to  become  legally  the  subject  of  set- 
off. Arh,  Supreme  Ct,  1853,  Ringo  c.  Real 
Estate  Bank,  8  Eng,  568. 

298.  ^That  assignees  of  an  insolvent  bank 
must  receive  payment  of  debts  due  the  bank, 
in  its  own  paper,  whenever  the  bank  would 
be  obliged  to, — see  Union  Bank  of  Tennessee 
V,  ElHcott,  6  GUI  &  J,  363 ;  Bank  of  Mary- 
land f>.  Ruff,  7  Id,  448 ;  Bank  of  Pennsylva- 
nia «.  Spangler,  82  Pa,  St,  474 ;  Commercial 
Bank  of  Columbus  v.  Thompson,  7  Smed,  dk 
M,  443 ;  Robson  v.  Benton  &c.  R  R  &  Bank- 
ing Co.  7  Smed,  A  M,  724. 

294.  Where  the  property  of  a  bank  has 
been  assigned  on  application  of  bank  com- 
missioners under  the  statute  of  New  Hamp- 
shire, the  bills  of  the  bank  cannot  be  received 
by  the  assignee  in  pa3^ent  of  debts  due  to 
the  corporation, — see  flatter  of  White  Moun- 
tains Bank,  46  N,  H,  143. 

295.  Whenever  an  instrument  would  be 
payable  in  bills  of  the  bank  if  payment  were 
claimed  by  the  bank  itself,  it  is  also  so  pay^* 
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able  to  the  receiver  of  the  bank.     Oa,  Su- 
preme Ct  1858,Moi8er.Chapman,  24  Ga,  249.* 

296.  Foreign  notes,  A  person  lawfully 
holding  a  foreign  bank  note,  and  paying  or 

r  debrering  it  to  a  domestic  bank  or  banker, 
not  intending  it  tu  go  into  circulation,  but 
with  the  expectation  and  understanding  that 
it  is  to  be  sent  to  the  maker  for  redemption, 
is  not  to  be  deemed  an  offender  against  a  do- 
mestic statute — e,  g.  N.  T.  Laws  of  1863, 428, 
eh.  223 — which  prohibits  any  person  from 
circulating  foreijgn  notes  at  a  discount  greater 
than  that  fixed  for  the  redemption  of  bills  of 
banks  of  the  State,  on  the  ground  that  the 
bank  exacted  unlawful  discount  from  him. 
It  is  only  the  bank  or  banker  receiving  the 
DOtes  in  such  base  that  offends  against  the 
act;  and  this  does  not  exonerate  him  from 
liability  on  an  obligation  which  he  assumes 
in  the  course  of  the  dealing.  JV.  F.  Ct.  of 
AppedU^  1858,  Sackett^s  Harbor  Bank  «.  Codd, 
18  K  r.  240. 

297.  The  New  York  act  of  1868,  above 
mentioned,  does  not  prohibit  banks  or  indi- 
yidual  bankers  from  selling  qr  delivering  such 
notes  ibr  any  purpose  except  for  circulation 
as  money  within  the  State.    Ih 

298.  A  sale  at  a  discount  by  one  banking 
association  to  another,  for  the  purpose  of  ef- 
fecting their  redemption,  of  foreign  bank  bills 
imder  the  denomination  of  five  dollars,  re- 
cei?ed  by  the  former  not  in  payment  of  debts 
but  at  a  lawful  rate  discount,  is  not  a  viola- 
tion of  the  New  York  statute  of  1830,  ch.  206, 
prohibiting  the  circulation  of  foreign  bank 
notes  under  the  denomination  of  five  dollars. 
The  bank  may  send  them  home  for  redemp- 
tion itself,  or  employ  another  to  do  it.  This 
is  not  passing,  issuing,  uttering,  or  circulating 
them  within  the  prohibition  of  the  statute, 
jr.  r.  Ct.  of  Appeals,  1862,  Bufialo  City  Bank 
«.  Codd,  2o  K  r.  163. 

299.  Where  the  selling  bank  takes  in  pay- 
ment a  time  draft  made  by  the  purchasing 
bank,  this  is  not  a  discount  or  loan  by  the 
seller,  in  violation  of  ch.  856  of  N.  Y.  Laws 
of  1830,  §  3;  and  the  issuing  such  draft  is 
unlawful — the  statute  declaring  it  to  be  un- 
lawful for  banking  institutions  within  the 
State  to  purchase  discounts  in  depreciated 
paper — only  on  the  part  of  the  purchaser. 

*  Bat  oominra  FuicoMt  «.  Raffia,  1  Ham.  881 :  Hallo* 
ireU  Ac.  Bank  «.  Howard,  13  Mam,  B85,  to  the  effect  that  if 
abank  hsa  in  good  faith  parted  with  an  evidence  of  debt, 
lh«  debtor  cannot  pftjr  the  assignee  In  paper  of  the  bonk. 


The  seller  may  surrender  the  illegal  draft,  and 
recover,  as  upon  an  implied  assumpsit,  the 
value  of  the  bills  as  measured  by  the  discount 
agreed  upon.    75. 

800.  A  bill  of  exchange  was  discounted  at 
Cincinnati  by  a  foreign  corporation,  and  was 
paid  for  in  notes  of  that  bank  upon  an  agree- 
ment that  the  notes  should  be  put  into  circu- 
lation in  the  northern  part  of  Ohio, — HMy 
that  such  acts  do  not  fall  within  the  prohi- 
bition, or  contravene  the  policy  of  the  act  of 
February  24,  1848,  "  to  amend  the  act  supple- 
mentary to  the  act  to  prevent  unauthorized 
banking,  and  the  circulation  of  unauthorized 
bank  paper."  Ohio  Supreme  Ct  1857,  Rez- 
nor  «.  Hatch,  7  Ohio  St.  248. 

801.  The  circulation  of  foreign  currency  is 
not  prohibited  by  the  laws  of  Wisconsin,  and 
therefore  incorporated  banks  may  receive  and 
pay  it  out,  and  their  notes  given  for  it  are 
valid.  Wis.  Supreme  Ct.  1862,  Ballston  Spa 
Bank  v.  Marine  Bank,  16  Wis.  120. 

302.  A  bill  of  a  bank  in  another  State  m  a 
promissory  note  within  the  meaning  of  the 
Massachusetts  Rev.  Sts.  ch.  127,  §  2,  prescrib- 
ing a  penalty  for  uttering  and  publishing 
forged  and  counterfeit  notes.  Mass.  Supreme 
Ct.  1858,  Conimon wealth  c  Woods,  10  Ch'ay, 
477;  Commonwealth  v.  Thomas,  10  O-ray^ 
483;  Conmionwealth  v,  Paulus,  11  Gray, 
305. 

808.  Forged  notes.  Where  the  bills  of  a 
bank,  after  being  prepared  by  the  cashier  for 
the  president's  signature,  were  stolen,  and  a 
forged  signature  of  the  president  added, — 
Held,  that  the  bank  was  not  liable  to  pay  a 
bonajide  holder,  on  the  ground  that  the  cash- 
ier had  declared  thSm  to  be  genuine,  nor  by 
reason  of  the  negligence  of  the  directors  in 
so  keeping  the  paper  prepared  for  signature. 
Mass.  Supreme  Ct.  1820,  Salem  Bank  v.  Glou- 
cester Bank,  17  Masf.  1. 

804.  Where  a  bank  paid  notes  on  which 
the  president's  name  had  been  forged,  and 
neglected  to  return  them  till  fifteen  days 
afterwards, — Held,  that  it  had  lost  its  remedy 
against  the  person  from  whom  the  notes  were 
received.  Mass,  Supreme  Ct.  1820,  Gloucester 
Bank  v,  Salem  Bank,  17  Mass.  38. 

805*  Bestrictions  npou  clrculatioii.  The 
Massachusetts  statute  of  1812,  ch.  67,  which 
prohibits  banks,  after  the  expiration  of  their 
charters,  from  issuing  or  putting  into  circula- 
tion any  securities  for  money,  does  not  extend 
to  the  assignment  of  a  note  for  the  purpose 
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der  the  New  York  banking  law  of  1888,  may 
be  sued  (or  sue)  in  the  name  of  its  presi- 
dent f  bat  in  such  suit  the  debt  or  contract 
most  be  laid  as  that  of  the  corporation,  not 
as  that  of  "  the  defendant"  N,  T.  Supreme 
at  1840,  Delafield  v.  Kinney,  24  Wend,  845 ; 
1848,  Ogdensburgh  Bank  «.  Van  Rensselaer, 
6  nm^  240.  Compare  Htmt «.  Van  Alstyne, 
25  Wmd.  605. 

As  to  powers,  duties  &c.  of  Bank  presi- 
dents in  common  with  similar  officers  of 
other  corporations,  see  President. 

170.  His  compensation*  There  is  no  im- 
plied contract  on  the  part  of  a  banking  cor- 
poration, whose  objects  are  partly  charitable, 
to  pay  for  official  services  rend^^  to  it  by 
its  president  Nor  is  such  contract  estab- 
lished by  proof  tfaiat  the  president  informally 
mentioned  to  some  of  its  directors  that  he 
should  expect  compensation,  and  that  they 
made  no  reply.  Mass,  Suprems  Gt,  1863, 
Sawyer  o.  Pawners'  Bank,  6  AIL  207. 

4.  The  Cashier. 

171.  General  definition  of  his  powers. 

The  cashier  of  a  bank  is  the  regularly  au- 
thorized agent  thereof,  and  whatever  is  done 
by  him  in  that  capacity,  within  the  scope  of 
his  duties,  is  the  act  of  the  bank.  Pa,  Com- 
num  Pleas,  1846,  Bank  of  Kentucky  v, 
Schuylkill  Bank,  1  Pars,  Sd,  Cae,  180,  243; 
Me,  Supreme  Gt.  1847,  Badger  «.  Bank  of 
Cumberland,  26  Me,  428. 

172.  The  cashier  is  the  executive  officer 
of  the  bank,  by  whom  its  debts  are  received 
and  paid,  and  its  securities  taken  and  trans- 
ferred, and  his  acts,  to  be  binding  upon  the 
bank,  must  be  done  within  the  ordinary 
course  of  his  duties.  His  ordinaiy  duties  are 
to  keep  all  the  funds  of  the  bank,  its  notes, 
bills,  and  other  choses  in  action,  to  be  used 
from  time  to  time  for  the  ordinary  and  ex- 
traordinary exigencies  of  the  bank.  He 
usually  receives  directly,  or  through  the 
subordinate  officers  of  the  bank,  all  moneys 
and  notes  of  the  bank,  delivers  up  all  dis- 
counted notes  and  other  securities  when  they 
have  been  paid,  draws  checks  to  withdraw 
the  flmds  of  the  bank,  when  they  have  been 
deposited,  and,  as  the  executive  officer  of 
the  bank,  transacts  most  of  Its  business. 

*  A  verdict  In  the  preftdeot*!  name,  In  sooh  %  ceae,  ■oe- 
talned  by  disregarding  wordi  of  deserlptlon,— eoe  Peoti  «. 
Badcett.  Uitt  db  D,  Supp,  118. 


The  phrase  ''  ordinary  duties,"  as  thus  used, 
does  not  comprehend  a  contract  made  by  a 
cashier,  without  an  express  delegation  of 
power  from  a  board  of  directors  to  do  so, 
which  inyolves  the  payment  of  money,  un- 
less it  be  such  as  has  been  loaned  in  the  cus- 
tomary way.  Nor  has  it  ever  been  decided 
that  a  cashier  could  purchase  or  sell  the  prop- 
erty of,  or  create  an  agency  of  any  kind  for 
a  bank,  without  authority  so  to  do.  U,  8, 
Supreme  Ct,  1858,  United  States  «.  City  Bank 
of  Columbus,  21  How,  356. 

17  8.  Where  the  cashier  of  a  bank  wrote 
to  the  secretary  of  the  treasury  of  the  United 
States,  saying  that  the  bearer  of  the  letter, 
who  was  one  of  the  directors,  was  authorized 
to  contract  for  the  transfer  of  moneys  for  the 
government ;  but,  in  fact,  this  act  of  the 
cashier  was  unknown  to  the  board,  and  the 
director  bearing  the  letter  was  not  authoi^ 
ized  by  them, — BJdd,  that  the  transaction 
was  not  within  the  scope  of  the  powers  of 
the  cashier,  and  not  being  authorized  by  the 
directors,  the  bank  was  not  liable  for  money 
which  the  secretary  of  the  treasury  advanced 
to  be  transfeired,  and  which  the  bank  never 
received  from  the  director.  So  hdd^  notwith- 
standing the  cashier  was  the  officer  who 
kept  the  minutes  of  the  meetings  of  the 
board,  and  his  letter  stated  that  the  bearer 
was  a  director,  and  was  "  authorized  on  be- 
half of  this  institution.'^    Fb, 

174.  The  acts  of  the  cashier  or  other  of- 
ficer of  a  bank,  within  the  scope  of  the  gen- 
eral usage,  practice,  and  course  of  business  of 
banking  institutions,  are  binding  on  the  cor- 
poration in  &vor  of  third  persons  transacting 
business  with  it,  and  who  did  not  know,  at 
the  time,  that  the  officer  was  transcending 
his  authority.  Pa,  Supreme  Ct,  1850,  Lloyd 
c.  West  Branch  Bank,  15  Pa,  St,  172. 

175.  Eestridion.  The  acts  of  a  cashi A 
of  a  bank  are  only  binding  upon  the  bank 
when  he  acts  within  the  sphere  of  his 
agency.  If  there  be  no  express  regulation 
or  restriction,  all  acts  which  appertain  to  his 
office  will  affect  the  bank ;  if  he  be  restricted 
or  limited,  his  acts  in  violation  of  the  restric- 
tion, or  beyond  the  limit,  will  not  be  the  act 
of  the  bank.  Presumptively,  the  acts  of  a 
cashier  in  the  discharge  of  his  ordinary 
duties  are  binding  on  the  bank ;  if  there  is 
any  special  restriction,  the  corporation  must 
show  it.  Mu».  Ct,  of  Errors,  1840,  State  «. 
Commercial  Bank,  6  Smedes  d  M.  218. 
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176.  Extension*  Where  the  directors  of  a 
bank  allow  its  cashier  to  conduct  ail  its  busi- 
ness  without  interference,  for  several  years 
together,  they  thereby  confer  upon  him  au* 
thority,  as  to  third  persons,  to  transact  any 
business  on  behalf  of  the  bank  which  he  is 
not  prohibited  by  its  charter  from  transact- 
ing. N.  F.  Superior  Ct  1859,  City  Bank  of 
Kew  Haven  «.  Perkins,  4  Botw,  420. 

177.  That  the  extent  of  the  general  author- 
ity of  a  cashier  of  a  bank  is  a  question  of 
law, — see  Farmers'  &  Mechanics'  Bank  o. 
Troy  City  Bank,  1  Daugl  457;  Peninsular 
Bank  «.  Hanmer,  14  Mich,  208. 

178*  Form  of  address,  indorsement  or 
sigiiatare*  The  usage  is  universal  for  the 
presidents  and  cashiers  of  inoorporated  com- 
jMuiies,  acting  as  the  executive  officers  and 
agents  of  such  companies,  to  make,  in  their 
behalf  indorsements  and  transfers  of  negoti- 
able paper  by  simply  indorsing  their  names, 
with  the  addition  of  their  titles  of  office. 
Such  an  indorsement  is  sufficient  to  transfer 
the  note  to  the  indorsee,  so  that  the  latter  can 
maintain  an  action  thereon  in  his  own  name. 
U.  8.  Oire,  Ct,  N,  F.  1856,  State  Bank  of  Ohio 
«.  Fox,  8  ElaUkf,  481. 

179*  The  indorsement  of  negotiable  paper 
by  the  cashier  of  a  bank  by  writing  his  name 
on  the  back  of  it,  with  the  addition  of  the 
name  or  designation  of  his  office  merely,  with- 
out writing  the  words  '^  for  the  bank  of,"  &c. 
is  a  sufficient  indorsement  by  the  bank  to 
charge  it  as  indorser.  Such  an  indorsement 
by  the  cashier  sufficiently  shows  that  it  was 
made  in  behalf  of  the  bank ;  and  if  that  were 
not  sufficiently  certain,  the  holder  has  a  right 
to  prefix  the  name  of  tiie  corporation.  N,  T, 
SupreiM  Ct.  1864,  Robbo.  Ross  County  Bank, 
41  Barb,  586.  See,  also,  Bank  of  Gkinesee  o. 
Pfttcbin  Bank,  18  N.  F.  (3  K&m  ),  809. 

180.  Where  the  marks  of  an  official  char- 
acter predominate  upon  the  instrument,  it  is 
not  necessary  to  the  validity  of  the  act  of 
oountersignxng,  that  the  cashier  should  add 
to  his  name  his  official  character  as  cashier. 
Jf.  F.  Supreme  Ct,  1820,  Jackson  «.  Claw,  18 
Jchne.  846. 

181.  Where  a  check  was  signed  by  the  cash- 
ier of  a  bank ,  without  the  addition  of  the  word 
*^  cashier  ^  to  his  name,  dated  at  the  bank,  and 
made  payable  to  its  teller,  it  appearing  doubt- 
ful upon  the  face  of  the  instrument  whether 
it  was  a  private  or  an  official  act ; — Eeldy  that 
parol  evidence  was  admissible  to  show  that  it 


was  an  offieiai  act,  though  the  check  was 
credited  on  the  books  of  the  bank  to  the 
cashier's  private  account.  U,  8,  Supreme  Ct, 
1820,  Mechanics'  Bank  «.  Bank  of  Columbia, 
5  Wheat,  826.  To  the  same  effect,  Qa,  Sur 
preme  Ct.  1846,  Merchants'  Bank  «.  Central 
Bank,  1  KeUy^  418.  And  see  Farmers'  &  Man- 
ufacturers' Bank  v.  Haight,  3  EiU,  493,  495 ; 
McWhorter  v,  Lewis,  4  Ala,  198;  Cahill  v. 
Kalamazoo  Mutual  Insurance  Company,  2 
Dougl,  124;  Ghent  v,  Adams,  2  KeUy,  214. 

For  illustrations  of  these  rules,  together 
with  the  cases  on  the  general  subject  of  the 
Execntion  of  contraets  negotiated  by  agents 
of  corporations,  see  Contracts. 

182.  His  power  to  indorse  and  transfer 
negotiable  paper*  In  the  absence  of  any 
proof  that  the  charter  of  a  bank  contains  any 
restriction  on  the  power  of  the  bank  to  nego- 
tiate or  indorse  notes  or  bills  of  exchange,  or 
on  the  authority  of  its  cashier  to  indorse  such 
negotiable  paper  for  the  bank,  the  presump- 
tion is  that  the  bank  has  power,  and  its  cash- 
ier authority,  to  indorse  such  paper.  Ni  F. 
Supreme  Ct,  1864,  Robb  v,  Ross  County  Bank, 
41  Bafif.  586. 

188.  Since  the  cashier  of  a  bank  is,  by  vir- 
tue of  his  office,  generally  entrusted  with  its 
securities  and  funds,  and  held  out  to  the  world 
as  its  general  agent,  he  has  prima  fade  author- 
ity to  transfer  and  indorse,  on  behalf  of  the 
bank,  negotiable  securities  held  by  it.*  No 
special  authority  to  do  so  need  be  shown,  and 
any  restriction  upon  this  authority  must  be 
proved.  U,  S,  Circ,  Ct,  Me,  1825,  Wild  v. 
Bank  of  Passamaquoddy,  3  Mae,  505. 

184.  The  cashier  of  a  bank  is  usually  con- 
sidered the  executive  officer  through  whom, 
and  by  whom,  the  whole  of  the  moneyed 
operations  in  paying  or  receiving  debts,  dis- 


*  In  earlier  eaaes  In  Maasachnsette  It  was  said  that  neither 
a  president  nor  a  oaahier  has,  «»  qffldo^  authority  to  trans- 
fer the  iNPoperty  or  securities  of  the  oompany ;  but  must  have 
an  express  authority  to  that  effect,  prored  by  a  vote  of  the 
corporation,  or  of  the  directors.  IloIIcnrell  A  Augusta  Bank 
r.  Ilamlin,  14  JfoM.  180;  Hartford  Dank  «.  Barry,  17  Id,  M. 
The  general  current  of  the  American  authorities  Is,  however, 
(as  respects  transfers  made  in  the  ordinary  course  of  bank- 
ing business,  of  negotiable  securities  owned  by  the  bank,  and 
such  as  banks  ordinarily  deal  in,)  accordant  with  the  caacs 
stated  in  the  tezk  See,  in  addition,  Lafayette  Bank  v.  State 
Bank  of  Illinois,  4  JfoLean^  203 ;  Ridgway  t>.  F&rmers*  Bank 
of  Bucks  County,  13  S&rff.  <i&  7?.  205 ;  Bank  of  Kentucky  v. 
SchuylkiU  Bank,  1  Par:  Sek  Oas.  243 ;  Stamford  Bank  v. 
Benedict,  15  Conn,  445;  CrockeU  «.  Toung,  1  Smsd.'diM. 
241 ;  State  v.  Commercial  Bank  of  Manchester,  6  Sm«d.  dk  M, 
887;  Carey  v,  Giles,  10  Ga,  9;  Ryan  v.  Dunlap,  17  Ilk  40i 
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charging  or  transferring  securities,  are  con- 
ducted. It  would  not  seem  too  much  to  in- 
fer, in  the  absence  of  any  positive  restrictions, 
that  it  is  his  duty  to  apply  as  well  the  nego- 
tiable funds  as  the  moneyed  capihd  of  a 
bank,  to  discharge  its  obligations.  And 
hence  a  transfer  of  paper  by  his  indorsement 
for  the  use  of  the  bank  may  be,  in  the  ab- 
sence of  evidence  to  the  contrary,  regarded 
as  within  his  powers.  TJ,  8.  Supreme  Ot. 
182S,  Fleckner  «.  Bank  of  United  States,  8 
Wheat,  388. 

185.  The  cashier  of  a  bank  is,  by  virtue 
of  his  office,  intrusted  with  the  notes,  securi- 
ties and  other  ftmds  of  the 'bank,  and  is  held 
out  to  the  world  by  the  bank,  as  its  general 
agent  in  the  negotiation  and  management  of 
them.  Hence  prima  facie  he  must  be  deemed 
to  have  authority  to  transfer  and  indorse  ne- 
gotiable secufities  held  by  the  bank  for  its 
use;  and  purchasers  thereof,  from  the  cashier, 
without  notice  of  any  special  limitation  of 
his  powers,  acquire  perfect  title.  Itid.  Su- 
preme Ot  1863,  State  Bank  v.  Wheeler,  21 
Ind.  90. 

186*  The  indorsement  of  a  cashier  upon 
the  bills  receivable  of  a  bank  is  presumptive 
evidence  of  his  authority  from  the  bank  to 
indorse  them.  Mi$8,  Ct  of  Brrors,  1843, 
Harper  t>.  Calhoun,  7  Mow.  208. 

187.  A  bank,  just  before  the  expiration  of 
its  corporate  existence,  by  its  cashier  indorsed 
and  asdgned  to  a  trustee  for  the  stockholders, 
all  unpaid  paper  belonging  to  the  bank. 
EJddy  that  the  assignment  was  valid,  and  the 
trustee  might  sue,  after  the  expiration  of  the 
bank  charter,  on  paper  so  indorsed  to  him. 
Me,  Supreme  Ct,  1849,  Cooper  v.  Curtis,  80 
Me.  488. 

188.  — in  payment  of  debts.  The  cashier 
of  a  bank  is  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  have  authority  to 
turn  out  the  notes  and  assets  belonging  to 
the  bank,  in  payment  of  its  debts.  Mieh. 
Supreme  Ct.  1857,  Kimball  v.  Cleveland,  4 
Mieh.  606 ;  Miss,  Ot  o/mrors,  1843,  Crocket 
V,  Toung,  1  Smed.  db  M,  241. 

189.  The  cashier  of  a  bank,  in  the  course 
of  his  ordinary  duties,  and  by  virtue  of  the 
genratil  powers  appertaining  to  his  office,  has 
a  right  to  transfer  the  paper  securities  of  the 
bank  in  payment  of  the  bank  debts.  The 
inducement  to  the  transfer  need  not  appear; 
but  the  courts  will  presume  the  transfer  to 
have  been  properly  made  by  the  cashier,  in 


the  absence  of  proof  to  the  contrary.  This 
presumption,  however,  is  not  concluave,  and 
a  party  may  show  that  it  was  not  made  in 
the  regular  course  of  business,  but  in  preju- 
dice of  the  rights  and  interests  of  the  bank, 
and  thus  defeat  the  efiect  of  a  transfer  to  an 
assignee.  Ala.  Supreme  Ot.  1837,  Everett  t. 
United  States,  6  Port  166. 

190.  —  to  transfer  bills  of  exchange.  A 
cashier  of  a  bank,  which,  by  its  charter,  is 
authorized  to  deal  in  bills  of  exchange,  may 
assign  such  bills  as  the  agent  of  the  bank,  in 
payment  of  its  debts,  and  indorse  them  for 
the  purpose.  This,  by  universal  usage,  is 
within  the  scope  of  the  cashier^s  powers.  U, 
S.  Oire.  Ct.  lU.  1847,  La&yette  Bank  v.  State 
Bank  of  Illinois,  4  McLean,  208. 

191.  —  to  accept  bills.  That  a  cashier 
has  no  power  to  accept  bills  of  exchange,  on 
behalf  of  the  bank,  for  a4sco7nmodaUon^  merely, 
of  the  drawers,  and  the  holder,  with  notice 
of  bills  so  accepted,  cannot  recover  against 
the  bank, — see  Farmers'  &  Mechanics'  Bank 
fl.  Troy  aty  Bank,  1  Dimgl.  {Mick.)  457. 

192.  —  to  transfer  non-negotiables.  A 
cashier  of  a  bank  cannot  transfer  non-nego- 
tiable paper  without  authority  from  the 
bank,  evidenced  by  a  resolution  of  the  board 
of  directors,  usage  in  similar  cases,  or  in 
some  other  way.  N.  Y.  Supreme  Ct  1855, 
Barrick  «.  Austin,  21  Ba/rb.  241. 

193.  Presumptively,  the  cashier  of  a  bank 
has  no  authority  to  transfer  judgments  in  its 
&vor,  or  to  dispose  of  its  property.  His  au- 
thority extends  only  to  negotiable  instru- 
ments. The  president  and  directors  are  the 
only  persons  who  can  legidly  make  transfers 
of  non-negotiables ;  and  if  the  cashier  acta 
as  their  agent  in  such  matter,  the  fact  ought 
to  be  shown  in  evidence.  Miss.  Ct.  of  Errors^ 
1853,  Holt «.  Bacon,  25  Miss.  567. 

194.  —  to  Indorse  for  oolleetion.  A 
cashier  has  authority  ex  officio  to  indorse  a 
note,  the  property  of  the  bank,  as  a  measure 
preliminary  to  a  suit,  and  to  authorize  a  de- 
mand upon  the  maker,  and  notice  to  the 
indorser.  Mcus.  Supreme  Ot  1821,  Hartford 
Bank  «.  Barry,  17  Mass.  94. 

195.  That  a  cashier  has  power,  prima 
fa/de,  to  indorse  for  collection  notes  dis- 
counted, or  notes  deposited  to  be  collected,  or 
as  collateral  security, — see  Elliot  v.  Abbot, 
12  N.  H.  549;  Oorser  v.  Paul,  41  N.  H.  24. 

196.  A  bank  having  received  paper  for 
collection,  does  not  become  liable  as  an  in- 
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doiser,  eren  to  lona  fide  boldera,  by  the  act 
ofitBctisbier,  who  is  authorized  to  indorse 
for  the  purpose  of  transmitting  to  other 
banks  for^  collection,  but  not  especially  au- 
thorized to  indorse  for  the  purpose  of  making 
the  bank  Hable,  in  indorsing  it  in  his  own 
name,  as  cashier,  for  the  purpose  of  collection 
merely,  and  without  any  intention  of  binding 
^  bank.  [Distmguisliing  13  N.  Y.  (8  Eem.) 
818;  16  N.  Y.  125.]  JV.  T.  Bupreme  Ct. 
186d,  Bank  of  State  of  N.  Y.  «.  Fanners' 
Branch,  <Sbc.  of  Ohio,  86  Barb.  882. 

197.  That  a  cashier  indorsing  a  biU  of 
exchange,  for  the  purpose  of  collection  mere- 
ly, is  a  party  to  the  paper,  within  the  New 
YoriL  act  of  1838, 895,  §  8,  relatmg  to  notarial 
certificates  as  eYidence,---6ee  Bank  of  United 
States  V.  Davis,  2  HiU,  451. 

198.  —  to  transfiU*  ftuds.  A  transfer  of  a 
dqposit  belonging  to  a  bank,  thou^^  made 
in  bad  faith,  by  the  cashier,  4ill  be  good 
against  the  bank  in  favor  of  a  lona  fide 
holder,  for  value  and  without  notice.  Mo, 
Bvipreme  Ct.  1845,  St.  Louis  Perpetual  Ins. 
Co. «.  Cohen,  9  Mo,  416. 

199.  —  to  borrow.  That  the  cashier,  in 
Tirtne  of  his  general  employment,  may  bor- 
row on  behalf  of  the  bank, — see  Barnes  v. 
Ontario  Bank,  19  i^.  K  152;  Ballston  Spa 
Bank  «.  Marine  Bank,  16  Wu.  120. 

200.  —  to  collect  debts.  The  cashier  of  a 
bank  is  its  executive  officer,  and  has  authority 
to  take  such  measures  for  the  security  and 
eventual  collection  of  a  debt  as  he  deems 
proper,  and  to  act  in  reference  to  the  collec- 
tion or  com]Mt>mi8e  of  the  same  according  to 
the  general  usage,  practice  and  course  of 
buainesB.  N,  T.  SupreTM  Ct.  1860,  Briden- 
becker  v.  Lowell,  82  Barb,  9.  Compare  Bank 
of  State  of  N.  Y.  o.  Farmers'  Branch  &c  of 
Ohio,  86  Barb,  882. 

201.  The  cashier  of  a  bank  has  a  general 
authcxrity  to  superintend  the  collection  of 
notes  under  protest,  and  to  make  such  ar- 
tBDgements  as  may  facilitate  that  object,  and 
to  do  anything  in  relation  thereto  that  an 
attorney  might  lawfully  do.  His  authority 
does  not,  however,  extend  so  far  as  to  justify 
him  in  altering  the  nature  of  the  debt,  or  in 
changing  the  relation  of  the  bank  from  that  of 
a  creditor  to  that  of  an  agent  of  its  debtor; 
altiiough  a  subsequent  acquiescence  of  the 
bank  in  such  an  exercise  of  power  may  ratify 
and  confirm  it.  Pa,  Supreme  Ct.  1841,  Bank 
of  Pennsylvania  t.  Beed,  1  Watt$  4b  8.  101 ; 


Mise.  Ct,  of  Errors^  1846,  Payne  r.  Commer- 
cial Bank  of  Manchester,  6  Bmed,  d  M.  24. 

202.  Bank  held  bound  by  acts  of  its  cash- 
ier, within  the  scope  of  his  authority  in  dis- 
charging a  mortgage  and  note,  though  with- 
out a  dealed  authority,  as  being  acts  within 
the  general  power  of  a  cashier.  lU.  Supreme 
Ct,  1855,  Ryan  f>.  Dunlap,  17  lU.  40. 

203.  The  power  of  a  cashier,  acting  in 
consultation  with  two  or  more  of  the  di- 
rectoiB,  to  make  an  agreement,  which,  if 
carried  out,  would  have  the  effect  to  dis- 
chaige  sureties  on  a  note  held  by  the  bank, 
may  be  implied  from  the  usual  course  of  the 
bank  in  such  particulars.  Miss.  Ct,  of  Errors^ 
1846,  Payne  v.  Commercial  Bank  of  Natchez,  6 
Smed.  4b  M,  24. 

204.  The  cashier  of  a  bank  has  no  author- 
ity, by  virtue  of  his  position,  to  receive  pay- 
ment of  the  amount  due  upon  a  mortgage 
given  to  such  bank,  and  transferred  by  it  to 
the  State  comptroller  as  security  for  its  notes. 
N,  T,  Supreme  Ct.  1859,  Mitchell  v.  Cook, 
29  Barb,  248. 

205.  —  to  receive  a  deposit.  The  receipt 
of  the  cashier  is  evidence  of  a  deposit,  to 
charge  the  bank.  lU,  Supreme  Ct,  1823, 
State  Bank  «.  £[ain,  1  Breesey  45. 

206.  When  money  has  been  received  by 
the  cashier  of  a  bank  as  its  agent,  for  and  on 
account  of  a  third  l>arty,  it  will  form  no 
ground  of  defence  to  an  action  in  favor  of 
such  party  against  the  bank,  that  after  the 
reception  of  the  money  it  was  misapplied  by 
the  cashier.  His  acts  are  the  acts  of  the 
bank,  while  acting  as  their  agent  and  within 
the  scope  of  his  authority,  and  any  misappli- 
cation by  him  is  a  misapplication  by  the 
bank  itself.  N,  K  Superior  Ct.  1844,  Town 
of  Concord  f>.  Concord  Bank,  16  2f,  K  26. 

207.  Where  the  statute  of  a  State,  rela- 
tive to  banks,  was  construed  not  to  authorize 
the  receiving,  as  a  special  deposit,  of  a  sealed 
package  of  small  notes,  issued  contrary  to 
law :  Eieldy  that  the  receipt  of  the  package, 
on  special  deposit,  by  the  cashier,  without 
the  knowledge  of  the  directors,  raised  no  im- 
plied promise  on  the  part  of  the  bank  for  the 
safe-keeping  of  it,  and  that,  in  the  absence  of 
gross  negligence  or  fraud,  the  bank  was  not 
liable  therefor  Pa,  Supreme  Ct.  1850, 
Lloyd  V,  West  Branch  Bank,  15  Pa,  St.  172. 

208.  —  to  appear  and  defend.  It  is  not 
within  the  scope  of  the  powers  ordinarily 
conferred  upon  a  cashier,  to  appear  and  de- 
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fend  suits  against  the  bank.  An  answer^ 
therefore,  by  the  cashier,  when  the  bank  is 
gamisheed,  wiU  not  support  a  judgment 
against  the  bank.  Ala,  Supreme  Ct,  1840, 
Branch  Bank  at  Mobile  «.  Poe,  1  Alck  JT.  8, 
896. 

209.  —  to  gire  a  boyd  of  Indemnity.  A 
cashier's  general  powers  do  not  include  an 
authority  to  bind  the  bank  to  indemnify  an 
officer  for  levying  upon  property  on  an  exe- 
cution in  favor  of  the  bank.  If  such  power 
is  claimed  to  exist,  it  must  be  shown  by  evi- 
dence. iV.  T.  Supreme  Ct,  1861,  Watson  f>. 
Bennett,  13  Barb,  106. 

210.  Thus  where  an  indemnity,  purport- 
ing to  be  the  bond  of  the  bank  of  S.,  was 
given  to  indemnify  the  sheriff  for  levying 
upon  certain  goods;  but  it  was  not  sealed, 
and  was  signed  "B.,  cashier  of  the  bank  of  S. ;  '^ 
and  B.  was  sued  for  trespass  in  directmg  the 
levy, — Edd^  that  the  court  could  not  assume 
the  paper  to  be  the  act  of  the  bank,  but  that 
B.,  if  he  would  exonerate  himself  must 
show  his  authority  to  execute  the  paper  for 
his  bank.  As  cashier,  6.  was  not  to  be  pre- 
sumed to  have  such  authority.    lb. 

211.  —  to  appeal.  That  a  bank  may  take 
an  appeal  by  its  cashier — see  Moreland  «. 
State  Bank,  1  Breeee,  205. 

212.  -—to  bind  the  bank  by  declarations. 
And  he  has  power  to  bind  the  corporation 
by  his  acts  and  statements  in  relation  to  the 
sale  of  bills  of  exchange  held  by  them. 
Ohio  Supreme  Ct,  1860,  Sturges  9.  Bank  of 
Gircleville,  11  Ohio  St,  158.  But  compare 
Pendleton  a.  Bank,  1  T,  B,  Monr,  171 ;  and 
cases  imder  Officebs. 

218.  The  cashier  of  a  bank  possesses  no 
incidental  power  to  make  any  declarations 
binding  upon  the  bank,  not  within  the  scope 
of  his  ordinary  duties.  He  has  no  authority, 
upon  a  note  being  ofiered  for  discount,  to 
bind  the  bank  by  his  declaration  to  a  person 
about  to  become  an  indorser  on  it,  that  he 
will  incur  no  risk  or  responsibility  by  his  be- 
coming an  indorser  upon  such  discount.  U, 
8.  Supreme  Ct.  1834,  Bank  of  Metropolis  «. 
Jones,  8  Pet,  12;  Pa,  Supreme  Ct,  1842, 
Harrisburg  Bank  v,  Tyler,  8  Watts  d  8.  878 ; 
'Md,  Ct,  of  Appeals,  1845,  Merchants'  Bank  «. 
'Marine  Bank,  8  GiU^  96.  And  see  infra, 
455. 

214*  That  the  promise  of  a  cashier  to  pay 
a  debt  which  the  corporation  does  not  owe, 
or  his  admission- that  forged  bills  of  the 


bank  are  genuine,  will  not  bind  the  bank,  un- 
less it  has  authorized  or  adopted  his  act — see 
Salem  Bank  i>,  Gloucester  Bank,  17  Maes,  1; 
Farmers'  &  Mechanics'  Bank  «.  Troy  City 
Bank,  1  Bougl,  457. 

216.  If  the  cashier  of  a  bank  should  pay 
to  a  bona  fide  holder  the  amount  of  a  forged 
check  drawn  on  the  bank,  or  of  forged  notes 
of  the  bank,  the  payment  cannot  be  recalled ; 
because  he  is  intrusted  by  the  bank  wkh  an 
implied  authority  to  decide  on  the  genuine- 
ness of  the  handwriting  of  the  drawer  of  the 
check,  and  of  the  paper  of  the  bank.  The 
act  of  payment  is  to  be  distinguished,  in  this 
respect,  fiom  a  mere  admission.  U.  8,  8^ 
preme  Ct,  1825,  Bank  of  United  States  v. 
Bank  of  Georgia,  10  Wheat,  888 ;  Mass.  SUr 
preme  Ct,  1820,  Salem  Bank  «.  Gloucester 
Bank,  17  Maes,  1 ;  Md,  Ct.  of  Appeals,  1845, 
Merchants'  Bank  v.  Marine  Bank,  8  (7t22,  98. 

216.  YioMitions  of  doty.  No  act  or  vote 
of  the  board  of  directors  of  a  bank,  in  vio- 
lation of  their  own  duties,  and  in  fraud  of 
the  rights  and  interests  of  the  stockholders 
of  the  bank,  can  amount  to  a  justification  of 
the  cashier  of  the  bank  in  acts  on  his  part 
which  are  in  violation  of  the  stipulation  in 
his  official  bond,  "well  and  truly"  to  exe- 
cute the  duties  of  his  office.  Acts  done  by 
a  cashier,  under  the  authority  of  such  a  vote, 
or  of  a  usage  permitted  by  the  directors,  in 
violation  of  the  trusts  assumed  by  them,  are 
on  the  responsibility  of  the  cashier  and  his 
sureties.  Every  act  of  fraud,  every  known 
departure  from  duty  by  the  board,  in  conniv- 
ance with  the  cashier,  for  the  plain  purpose 
of  sacrificing  the  interest  of  the  stockholders, 
would  be  an  excess  of  power,  from  its  ille- 
gality,— and,  as  such,  void,  as  an  authority  to 
protect  the  cashier  in  his  wrongful  compli- 
ance. U,  8,  Supreme  Ct  1828,  Minor  v. 
Mechanics'  Bank  of  Alexandria,  1  Pet,  46, 71. 

21 7.  A  cashier,  who  recdves  money  for  de- 
posit, out  of  the  bank,  and  not  in  banking 
hours,  or  receives  its  frmds  at  places  distant 
from  the  bank,  and  does  not  account  for  them, 
is  liable  on  his  official  bond.  Ky.  Ct,  of  Ap- 
peals, 1824,  Pendleton  v.  Bank  of  Kentucky, 
1  T.  B,  Monr,  177. 

218.  Where  a  cashier  applies  the  notes  of 
the  bank  to  his  own  use,  he  is  liable  for  the 
frdl  nominal  amount,  and  cannot  avail  him- 
self of  their  depredation.  Ky,  Ct,  of  Appeals, 
1824  Pendleton  «.  Bank  of  Kentucky,  1  T. 
B,  Monr.  177. 
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219*  By  mistake,  a  credit  was  erroneously 
eotered  in  the  account  of  a  cashier  with  the 
receiTer  of  the  bank,  which  had  stopped  pay- 
ment, and  after  the  books  were  balanced,  the 
cashier  disposed  of  bills  of  the  bank  belong- 
ing to  him  at  the  time  of  the  settlement,  at  a 
laige  discount,  ffeld^  that  on  the  discovery 
of  the  mistake,  the  cashier  was  entitled  to  set 
oS,  against  the  balance  found  due  from  him, 
bills  of  the  bank  purchased  by  him  subse- 
quent to  the  discovery  of  the  mistake.  8.  0. 
iJt,  of  AppeaU^  1880,  Beers  r.  Maynard,  1 
BaOey  {CK),  168. 

220.  A  cashier  of  a  bank  is  not  entitled  to 
the  benefit  of  the  statute  of  limitations  as  to 
his  own  note  lying  in  the  bank,  unless  he 
shows  that  he  has  exhibited  it  as  due  and  un- 
paid to  the  board  of  directors.  Pa»  Supreme 
CL  1839,  Harrisbuig  Bank  r.  Forster,  8  WatU^ 
12. 

221.  The  payment  of  overdrafts,  by  a  cash- 
ier appointed  to  keep  money  and  pay  it  to  the 
checks  of  persons  entitled  to  draw,  is,  with- 
out some  special  excuse,  a  violation  of  duty. 
B.  a  (X  of  Appeals,  1849,  Bank  of  St  Mary's 
V.  Calder,  8  Strobh.  408. 

222.  A  provision  in  a  statute  enacted  for 
the  protection  of  incorporated  banks,  pre- 
scribing a  penalty  for  the  conversion  by  a 
cashier  of  any  "  money,  bank  bill,  or  note,'' 
does  not  extend  to  promissory  notes  (other 
than  bank  notes)  or  to  other  commercial  paper. 
K  J,  Supreme  Ct.  1858,  State  v.  Stimson,  4 
Zabr.9. 

228.  What  wiQ  support  an  indictment 
against  a  cashier  of  a  bank  for  a  conversion 
of  its  funds,  under  the  statute  of  New  Jersey 
(N.  J.  Rev.  Sts.  125),— see  Ih.;  State  «.  Stim- 
son, 4  Zdbr,  478. 

Ab  to  principles  governing  cashiers  in  com- 
mon with  other  Officers  of  corporations,  see 
Qffioebb. 

5.  Teaer9, 

284.  Hto  anfhority  to  receive  money.  Be- 

ceiving  a  note  of  a  foreign  bank,  in  violation 
of  a  statute  prohibiting  circulation  of  such 
notes,  is  not  an  act  within  the  general  scope 
of  a  teller's  employment,  in  the  absence  of  an 
express  authority  to  receive  such  bills.  His 
employment  and  duty  is  to  receive  f7um<^.  In 
the  discharge  of  that  duty  he  has  no  right  to 
leoeiYe  anything  but  money  in  tibie  legal  sense 
of  the  term.  His  receiving  what  the  legisla- 
ture has  declared  shall  not  pass  as  money,  can- 


not charge  the  bank  with  a  penalty  therefor, 
unless  it  was  done  in  pursuance  of  express  au- 
thority or  was  subsequently  ratified.  N,  T. 
Superior  Ct.  1854,  Clark  t>.  Metropolitan  Bank, 
8  Duer,  241. 

225.  —  to  issue  due  bills.  Where  a  teller 
of  a  bank,  having  authority  to  issue  *^due 
bDls"  for  tbe  corporation  for  special  purpose 
issued  them  to  raise  money  for  his  own  use ; — 
Held,  that  the  want  of  power  in  the  bank  to 
make  such  issues  could  not  be  set  up  either 
by  the  teller  or  his  surety ;  nor  could  the  £Eu;t 
that  the  due  bills  were  not  properly  stamped. 
Pa,  Supreme  Ct,  1866,  Wayne  «.  Commercial 
National  Bank,  52  Pa,  St.  848. 

As  to  power  and  eflEect  of  CertU^g  checks, 
see  i^fra,  898-400. 

Y.    BusnocsB  akd  Dealxngb. 

1'.  OenerdUff. 

22^  Dealing  by  agents.  A  bank  may  ap- 
point an  agent  to  transact  any  business 
which  it  may  lawfully  do,  and  such  appoint- 
ment may  be  made  by  a  mere  corporate  vote. 
Ala.  Supreme  Ct,  1841,  Bates  «.  State  Bank, 
2  Ala,  JT.  S.  451. 

227.  Whether  a  bank  located  by  its  char- 
ter in  one  county,  may  appoint  an  agency  in 
another  county,—  see  Peoples.  Oakland  Coun- 
ty Bank;  1  Dougl  {Mich.)  282 ;  Attorney  Gen- 
eral «.  Oakland  County  Bank,  1  Walk.  90; 
City  Bank  of  Columbus  «.  Beach,  1  Blatckf. 
C,  Ct.  425. 

SeeAoBNTs;  Powebs. 

22S.  Charter  restriction  on  place  of  busi- 
ness. The  charter  of  a  bank  declared  that 
their  ^  operations  of  discount  and  deposit 
should  be  carried  on  in  the  village  of  L  and 
not  elsewhere."  Held,  that  the  act  of  the 
cashier  in  discounting,  at  another  place,  a 
note,  paying  to  H.  the  indorser  of  the  note, 
its  full  amount,  partly  by  giving  up  an  ac- 
ceptance held  by  the  bank  against  him,  and 
partly  in  cash,  was  not  a  violation  of  the 
charter,  no  other  transaction  of  a  similar 
character  appearing  to  have  taken  place,  and 
there  being  some  evidence  that  the  cashier's 
object  in  making  the  discoimt  was  to  collect 
a  debt  due  the  bank  from  H.  N.  T.  Ct.  of 
Errors,  1844,  Potter  «.  Bank  of  Ithaca,  7 
Em,  580. 

229.  Acquiring  property,  generally. 
The  debts  contracted  with  a  bank  must 
sometimes,  from  necessity,  be  paid  in  prop- 
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erty,  or  in  stock  of  the  bank  itself,  or  some 
other  stock.  In  either  case  it  constitntes  a 
part  of  the  capital  stock,  to  which  the  stock- 
holders have  no  immediate  claim ;  and  is  a 
fond  to  which  the  creditors  of  the  bank 
must  look  for  payment  of  their  claims; 
and  for  the  unpaid  instalments  upon  such 
stock  the  corporation,  and  not  the  stock- 
holder, is  responsible.  Git,  Supreme  Ct, 
1855,  Robmson  «.  Bank  of  Darien,  18  Qa.  65. 
See  CAPiTAii ;  Propektt. 

280.  That  a  bank,  by  its  charter  declared 
*^  capable  of  buying,  receiving,  and  holding 
property  and  estate  of  whatsoever  nature,  and 
the  same  to  alien  and  dispose  of  at  pleasure,'^ 
may  receive  cotton  as  collateral  security,  and 
ship  and  sell  the  same, — see  Commercial 
Bank  v.  Nolan,  7  Haw.  (Miss,)  508. 

281.  Personal  property.  A  bank  exist- 
ing under  the  laws  of  Wisconsin  may  pur- 
chase personal  property  at  a  sale  on  an  exe- 
cution in  its  own  favor,  or  under  a  mortgage 
or  pledge  of  the  property  taken  by  it  as  se- 
curity for  loans.  Wis.  Supreme  Ct.  1863, 
Fanners'  k  Millers'  Bank  of  Milwaukee  v. 
Detroit  &  Smwaukee  R  R  Co.  17  WU.  872. 

As  to  the  power  of  banks  to  take  and  hold 
Beal  property,  or  Mortgages  upon  it,  see 
9upra  89 ;  also  Mobtoages  ;  Pbopebtt. 

282«  Borrowing  money.  Banking  asso- 
ciations formed  under  the  New  York  geuisral 
law  of  1838,  have  implied  power,  as  incident 
to  their  banking  powers,  to  borrow  money, 
when  necessary,  in  the  prosecution  of  their 
business.  N.  T.  Ct.  of  Appeals^  1857,  Curtis 
V.  Leavitt,  15  K  T.  9,  53;  1859,  Barnes  r. 
Ontario  Bank,  19  Id.  152.  And  see  Leavitt 
T.  Blatchford,  5  Banrb.  9 ;  Leavitt  9.  Yates^  4 
Edw.  184, 164. 

238.  Issuing  evidences  of  debt.  Under 
an  act  which  provides  that  no  corporation 
created,  or  to  be  created,  shall  issue  bills, 
notes,  or  other  evidences  of  debts,  upon 
loans,  or  for  circulation  as  money, — Held^ 
that  corporations  may  borrow  money  and 
issue  the  ordinary  evidences  of  debt  Cal. 
Supreme  Ct.  1855,  Magee  r.  Mokelunme  Hill 
Canal  &  Mining  Co.  5  Cat.  258. 

284.  Taking  securities  for  debts*  A  cor- 
poration not  invested  with  banking  powers 
may  take  a  note  for  a  debt,  and  allow  the 
debtor  to  pay  interest  and  renew  the  note. 
This  is  not  banking.  N.  T.  Supreme  Ct. 
1824,  N.  Y.  Firemen  Id&  Co.  v.  Sturges,  2 
Ow.  664. 


285.  Where  it  was  provided,  in  the  char- 
ter of  a  corporation  established  for  loaning 
money,  that  ^'nothing  therein  contained 
should  be  construed  to  authorize  the  compa- 
ny to  discount  notes,  or  ezerdse  any  banking 
privileges  whatever,"  the  taking  of  a  note 
for  the  sum  loaned,  and  receiving  the  inter- 
est in  advance,  was  held  to  be  thereby  pro- 
hibited, and  that  there  could  be  no  recovery 
on  the  note  thus  discounted, — though  the 
sum  loaned  might  be  recoverable  under  the 
money  counts.  Conn.  Supreme  Ct.  1849, 
Philadelphia  Loan  Co.  v,  Towner,  13  Conn. 
249. 

28^  Dealing  by  way  of  trade.  A  pro- 
vision in  a  charter  of  a  bank  of  discount  and 
deposit  that  it  "shall  not  deal  or  trade  in 
anything  except  bills  of  exchange,  gold  and 
silver,"  &c.  is  to  be  construed  as  not  forbid- 
ding them  to  purchase  by  way  of  discount, 
or  receive  in  payment  of  a  debt,  promissory 
notes  of  individuals.  Its  intent  is  to  forbid 
buying  and  selling  in  trade  for  profit,  as  dis- 
tinguished from  a  banking  busmess.  Bank- 
ing operations  are  always  carried  on  in  this 
country  by  discounting  notes;  and  such  a 
charter  of  course  contemplates  authority  to 
make  loans  and  discounts.  By  the  language 
of  the  commercial  world,  and  the  settled 
practice  of  banks,  a  discount  by  a  bank 
means,  ex  H  termini^  a  deduction  or  draw- 
back made  upon  its  advances,  or  loans  of 
money,  upon  negotiable  paper  or  other  evi- 
dences of  debt,  payable  at  a  future  day, 
which  are  transferred  to  the  bank.  U.  S. 
Supreme  Ct.  1823,  Fleckner  v.  Bank  of  the 
United  States,  8  Wheat.  338. 

237*  The  discounting  by  a  bank  of  bills 
of  exchange,  secured  by  a  deposit  of  cotton 
to  be  shipped  by  the  bank,  and  the  proceeds 
credited  to  the  borrower,  is  not  a  violation  of 
a  provision  forbidding  it  to  ^*  deal  in  goods, 
wares  and  merchandise,  in  any  manner  what- 
ever unless  it  be  to  secure  a  debt  due  the 
said  bank  incurred  by  the  rcgular  transact 
tions  of  the  same."  The  word  "deal,"  in 
such  a  clause,  means  "  to  buy  and  sell  for  the 
purpose  of  gain,"  perhaps  including  receiv- 
ing to  sell  on  commission.  The  same  rule  of 
construction  which  is  applied  to  a  clause 
giving  power  to  deal,  &c.,  is  not  proper  in 
^e  case  of  a  clause  forbidding  dealing.  Ala. 
Supreme  Ct.  1841,  Bates  v.  State  Bank,  2  Ala. 
If.  S.  451. 

288*  Although  a  clause  in  the  charter  of  a 
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bank  forbids  it  "  to  deal  or  trade,  directly  or 
indirectly,  in  anything  except  bills  of  ex- 
change, promissory  notes,  gold  or  silver  bul- 
lion, Qr  in  the  sale  of  goods,  the  produce  of 
its  lands,**  it  may  nevertheless  receive  and 
hold  bonds  and  mortgages  as  securities  for  its 
debts;  and,  in  the  absence  of  proof  to  the 
contrary,  such  bonds  and  mortgages  will  be 
presumed  to  have  come  into  the  hands  of  the 
bank  lawfully  and  within  the  scope  of  its 
corporate  powers;  the  clause  being  designed 
merely  to  restrain  the  bank  to  its  proper 
business  of  banking.  K  J,  Chancery ^  1888, 
Trenton  Banking  Co.  «.  Woodruff^  1  Ghreen^s 
Ch.  117. 

289.  A  statute  authorized  any  bank  to 
take  and  discount  paper  having  longer  time 
than  twelve  months  to  run,  from  any  debtor, 
when  deemed  advisable  for  the  better  secu- 
rity of  any  debt  due  to  such  bank.  Held,  1. 
That  a  bank  previously  chartered,  though 
forbidden  by  its  charter  to  discount  paper 
which  had  more  than  twelve  months  to  run, 
was  within  the  provision  of  the  subsequent 
statute. 

2.  That  such  paper,  when  discounted, 
must  be  presumed  to  have  been  taken  for  an 
existing  debt,  and  for  the  security  of  the 
bank.  Tenn.  Supreme  Ot.  1849,  Dockery  v, 
Mnier,  9  Humph,  731. 

240*  A  debtor  to  a  bank  pledged  to  it,  as 
collateral  security  for  existing  and  future  lia- 
bilities, certain  stocks,  which  were  afterward, 
by  virtue  of  a  power  of  attorney  executed 
by  the  debtor,  transferred  to  the  bank.  A 
credit  was  entered  the  next  year  in  the  books 
of  the  bank  therefor,  for  a  less  amount  than 
the  debt  at  the  time  of  the  pledge,  and  the 
securities  were  sold  and  transferred  by  the 
bank  to  its  own  officers  without  notice  or  ju- 
dicial sale.  In  an  action  by  the  bank  against 
the  accommodation  indorser  of  the  debtor,  on 
two  notes  given  subsequently  to  the  pledge, 
on  an  affidavit  of  defence,  alleging  the  wrong- 
fiil  conversion,  and  an  increase  in  the  value  of 
the  stocks  pledged,  exceeding  the  debt  at  the 
time  of  the  pledge  and  the  amount  of  the 
notes  sued  on : 

Hddy  1.  That  the  bank  held  the  stocks  as  a 
pledge,  x>awn,  or  collateral  security  for  existing 
and  future  indebtedness,  and  that  the  notes  in 
suit  were  such  a  future  debt  as  was  protected  by 
the  pledge  after  the  payment  of  the  prior  debt. 

2  That  it  was  the  duty  of  the  bank,  as  the 
holder  of  the  pledge  for  an  indefinite  time,  to 
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have  called  upon  the  pledgor  to  redeem,  and 
if  he  failed,  upon  due  notice,  to  have  sold  the 
stocks  and  applied  the  proceeds  to  the  debt. 

3.  That  the  bank,  in  instituting  no  proceed- 
ings for  a  judicial  sale,  nor  calling  on  the 
debtor  to  redeem,  nor  giving  notice  of  &  sale, 
nor  making  public  sale,  had  failed  in  its 
duties  to  the  pledgor,  and  that  the  private 
sale  to  its  own  officers  was  an  illegal  mode  of 
dealing  with  the  collateral  held  in  trust. 

4.  That  the  indorser  could  not  avail  him- 
self of  the  equities  which  had  arisen  between 
the  bank  and  the  principal  debtor,  and  that 
the  entry  of  judgment  for  want  of  a  sufficient 
affidavit,  was  error.  Pa.  Supreme  Ct.  1865, 
Sitgreaves  «.  Farmers'  and  Mechanics'  Bank, 
49  Pa.  St.  359. 

241*  Taking  bills  for  coUection.  A  clause 
in  a  bank  charter  authorizing  the  bank  "  to 
deal  in  bills  of  exchange ''  includes  authority 
to  the  bank  to  take  bills  of  exchange  for  collec- 
tion merely.  It  does  not  restrict  the  bank  to 
buying  and  selling  bills.  It  ought  to  be  con- 
strued to  extend  to  all  transactions  with  bills 
of  the  bank  which  are  lawful  and  considered 
by  the  bank  expedient  to  enable  it  to  transact 
its  business  or  increase  its  profits.  Ala.  Sur- 
preme  Ct  1840,  Bank  at  Montgomery  v.  Enox, 
1  Ala.  2{.  S.  148.  And  see  Bates  v.  Bank  oi 
Alabama,  2  Ala.  2^.  S.  451. 

242. .  Selling  assets.  A  bank  has,  by  impli- 
cation, the  same  power  that  any  other  holder 
has  to  transfer  by  an  indorsement,  or  by  a  de- 
livery under  a  blank  indorsement,  a  negotiable 
note.  In  discounting  notes,  and  managing 
its  property  in  legitimate  banking  business,  it 
must  be  able  to  assign  or  sell  those  notes  when 
necessary  and  proper,  as,  for  instance,  to  pro- 
cure more  specie  in  an  emergency,  or  return 
an  unusual  amount  of  deposits  withdrawn,  or 
pay  large  debts  for  its  banking  house,  and 
for  any  goods  and  effects  connected  with 
banking  which  it  may  properly  own.  In- 
deed, its  right  to  sell  any  of  its  property, 
when  not  restricted  in  the  charter  or  any  pre- 
vious law,  is  perhaps  as  unlimited  as  that  of 
an  individual,  if  not  carried  into  the  transac- 
tion of  another  separate  and  unauthorized 
branch  of  the  business.  U.  S.  Supreme  Ct 
1847,  Planteis'  Bank  9,  Sharp,  6  Haw.  301. 

As  to  the  application  of  this  rule  to  Corpo- 
rations generaOy,  see  Cobtraots  ;  Powebs. 

248.  So  held^  also,  in  a  case  of  a  transfer 
after  maturity.  2f.  T.  Ct.  of  AppeaUy  Mar- 
vine  V.  Hammers,  12  If.  T.  (2  Kem.)  223. 
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244.  The  City  Bank  of  New  Orleans,  throe 
days  before  the  expiration  of  its  charter,  in 
good  faith,  sold  and  transferred  all  its  bank- 
ing assets,  by  assignment,  to  the  Louisiana 
State  Bank,  in  consideration  of  an  undertak- 
ing by  the  latter  bank  to  discharge  all  the 
liabilities  of  the  former,  which  were  warranted 
not  to  exceed  a  specified  amomit.  Held^  that 
this  transaction  was  within  the  corporate 
powers  of  the  contracting  parties,  and  that 
the  latter  bank  thereby  became  an  assignee, 
within  the  meaning  of  the  statutes  of  Ohio, 
competent  to  prosecute  an  action  in  the  name 
of  the  former.  Ohia  Supreme  Gt,  1861,  Stet- 
son 9.  City  Bank  of  New  Orleans,  12  Ohio  St. 
677. 

See  Propbbtt. 

245.  Exchange  of  securities.  The  liabili- 
ties held  by  the  bank  against  the  directors 
exceeded  a  limit  prescribed  by  the  law  of  the 
State,  and  the  cashier,  to  reduce  the  amount, 
procured  notes  to  be  made  and  indorsed  for 
his  acconmiodation,  and  had  them  substituted 
and  absolutely  exchanged  for  notes  which  had 
been  indorsed  by  a  director  and  discounted 
by  the  bank  for  his  acconunodation.  Held^ 
that  the  transaction,  having  been  in  good 
faith,  and  not  as  a  mere  shift  to  present  a 
temporary  appearance  of  soundness,  was  legal, 
and  the  new  notes  were  valid.  N,  T.  Supreme 
Ct,  1848,  Seneca  Co.  Bank  v,  Neass,  5  Den. 
829. 

246*  A  bank  held  a  note  which  it  had  dis- 
counted, made  by  the  president  and  indorsed 
l)y  the  defendant.  Before  maturity,  the  pres- 
ident, wishing  to  reduce  the  amount  of  dis- 
counts appearing  to  be  made  to  the  directors, 
obtained  a  note  to  be  made  by  the  cashier, 
for  the  same  amount,  and  payable  at  the  same 
time,  which  he  indorsed  and  substituted  for 
the  first  note,  and  delivered  the  first  note  to 
the  cashier  as  security,  on  the  understanding 
that  the  cashier  might  make  a  re-exchange 
whenever  he  chose.  On  the  discount  books 
the  second  note  was  entered  as  discounted, 
and  the  first  as  paid.  Before  maturity,  the 
cashier  restored  the  first  note,  took  back  and 
destroyed  the  second,  and  canceled  the  entries 
in  the  books.  Hdd^  that  the  first  note  was 
not  to  be  deemed,  as  a  matter  of  law,  as  hav- 
ing been  paid,  but  that  the  indorser  was 
•chargeable  upon  it.  The  transaction  was  an 
exchange  of  securities ;  and  inasmuch  as  the 
amount  due  from  directors,  mcluding  that 
note,  would  have  been  less  than  the  limit  pre- 


scribed by  statute,  the  exchange  was  not  void 
as  an  attempt  to  conceal  an  unlawM  act.  i^T. 
T.  Supreme  Ct.  1848,  Highland  Bank  o.  Du- 
bois, 5  Den.  558. 

247*  Usury.  Banking  corporations  are 
within  the  prohibition  of  the  statute  against 
usury,  although  chartered  since  that  statute, 
and  by  their  charters  authorized  to  loan  ^*  on 
banking  principles."  Such  an  expression 
does  not  authorize  them  to  exceed  the  legal 
rate  of  interest.  Maes.  Supreme  Ct.  1812, 
Maine  Bank  v.  Butts,  9  Mass.  49. 

For  cases  upon  the  Corporate  powers  of 
banks,  held  in  common  with  other  corpora- 
tions, see  PowEBS. 

2.  Circulatum,* 

248.  Bank  notes  not  bills  of  credit.  By  a 

fSsiir  construction  of  the  terms  "  bills  of  credit," 
as  used  in  the  provision  of  the  Constitution 
of  the  United  States  which  prohibits  States 
to  issue  such  bills,  they  do  not  include  ordi- 
nary bank  notes,  even  where  the  State  owns 
the  whole  of  the  stock  in  question.  U.  S.  Sur- 
preme  Ct  1887,  Briscoe  v.  Bank  of  the  Com- 
monwealth of  Kentucky,  11  Pet.  251,  817; 
1851,  Darlington  «.  Bank  of  Alabama,  l^How. 
12.  And  see  Owen  «.  Branch  Bank  of  Mobile, 
3  Ala.  258. 

249.  Form.  That  a  promissory  note  made 
by  a  bank  in  the  course  of  business,  and  not 
intended  to  circulate  as  money,  may  be  valid, 
although  not  made  in  the  manner  required  in 
the  case  of  bank  notes — see  Rockwell  r.  Elk- 
horn  Bank,  13  Wis.  658. 

250.  Issuing.  That  a  bank  is  answerable 
for  the  acts  of  its  agent ;  and  it  is  immaterial 
how  notes  get  into  circulation,  if  they  come 
into  the  hands  of  the  owner  honafide — see 
White  V.  How,  8  McLean^  291. 

251*  It  seems,  that  where  bills  of  a  bank 
are  legally  pledged  for  the  security  of  a  debt 
or  a  demand  due  to  any  other  person  or  insti- 
tution, so  as  to  entitle  the  pledgee  to  hold 
and  use  such  bills  for  his  indemnity  in  case 
the  debt  is  not  paid,  such  bills  must  be  con- 

*  The  scope  of  this  work  only  embraces  bank  notes  so  Ikr 
as  they  are  connected  with  CorporaUaru  issuing  them.  The 
power  of  banks  to  issue  circulating  notes,  their  obligations  In 
respect  to  them,  the  mode  of  enforcing  redemption,  Aa, 
rights  and  liabilities  of  private  parties,  as  between  themselTes 
in  respect  to  payments  made  In  bask  notes,  and  the  like, 
belong  more  ajqyroprlately  to  the  law  of  ConUuctt;  and  pan- 
ishabie  offenoea,  like  issuing  notes  for  circulation  as  money  in 
violation  of  law,  forging  and  counterfdtlng  notes,  fta,  to  the 
lawof  (XoiM. 
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ndered  as  iasaed  and  in  circulation  within  the 
trae  intent  and  meaning  of  the  statnte  limit- 
ing gQch  issues ;  and  such  bills  are  no  longer 
under  the  control  of  the  bank.  N.  T,  Chcmr 
cery^  1 841,  Davenport  v.  City  Bank  of  Bufialo, 
9  PaigSy  12. 

252.  An  attempt  was  made  by  the  cashier 
to  hypothecate  bills  of  the  bank  by  sealing 
them  up  in  a  package  and  depositing  them 
in  its  vaults,  with  his  indorsement  that  they 
were  security  for  a  loan  to  the  bank ;  such 
bills  were  not  entered  upon  the  books  of  the 
bank  as  a  part  of  its  circulation.  Hdd^  that 
they  were  not  legally  hypothecated,  and  the 
creditor  obtained  no  lien.    Ih. 

258*  The  mere  receipt  by  the  officers  of  a 
new  bank,  of  the  bills  of  an  old  bank  of  the 
same  name,  and  their  paying  out  the  same 
bills,  doed  not  make  the  new  bank  responsi- 
ble to  pay  all  the  bills  of  the  old  bank. 
Mom.  Supreme  Ct  1817,  Wyman  v,  JSallowell 
6  Augusta  Bank,  14  Mass.  58;  U.  8.  Circ, 
Ct  Maes.  1819,  Bellows  v.  Hallowell  &  Au- 
gusta Bank,  2  Mas.  81.  And  see  Bank  of 
United  States  «.  Davis,  2  mil,  451. 

254*  Dlstinctloii  between  "paying  out" 
notes,  and  "  issuing"  them  as  money.  United 
States  «.  Bay,  2  OraneK  C.  Ct,  141 ;  People 
V,  Wella,  8  Mkh,  104. 

255.  A  note  which  a  banking  association 
could  not  lawfully  issue  for  circulation  as 
money,  may  nevertheless  be  deemed  presump- 
tive evidence  of  an  indebtedness  which  it 
was  competent  for  the  bank  to  contract,  for 
some  purpose  incidental  to  the  banking  busi- 
ness. Until  shown  not  to  have  been  issued 
for  the  benefit  of  the  bank,  it  must  be 
deemed  obligatory  on  the  association;  and 
the  holder  of  it  is  entitled  to  be  regarded  as 
a  creditor  of  the  bank,  and  may  proceed  as 
such  against  them  under  the  statute.  N.  T, 
V.  Chan.  Ct.  1840,  Parmly  v.  Tenth  Ward 
Bank,  8  Edw.  895. 

250.  That  bank  bDls  complete  in  form, 
but  not  issued  by  the  bank,  are  its  property, 
and  may  be  so  treated  in  an  indictment  for 
stealing  them, — see  The  People  v.  WHey,  8 
Em,  194. 

257.  Destroyed  and  lost  notes.  The 
owner  of  bank  notes  which  have  been  de- 
stroyed, may  recover  the  amount  from  the 
bank  which  issued  them,  on  proof  of  their 
destruction.  Thus,  where  notes,  issued  by  a 
bank,  were  sent  to  it,  through  an  express 
company,  and  while  in  transit  a  part  were 


stolen  by  an  agent,  who  destroyed  them  after 
the  amount  had  been  paid  to  the  bank  by 
the  company:  Hddyih^t  the  property  in  the 
notes  was  transferred  by  that  payment  to  the 
company,  who,  on  proving  the  destruction, 
were  entitled  to  the  amount  from  the  bank. 
Pa.  SupreToe  Ct,  1868,  Hagerstown  Bank  v. 
Adams  Express  Co.  45  Pa.  8t.  419.  And  see 
Bank  of  Louisville  v.  Summers,  14  B.  M<mr. 
806;  and,  as  to  lost  bank  notes.  Waters  v. 
Bank  of  Georgia,  R  M.  Oharlt.  198. 

258.  Cutting  a  bank  note  into  two  parts, 
for  the  purpose  of  remitting  them  separately 
by  mail,  does  not  discharge  the  bank  from 
the  debt,  but  it  may  be  recovered  by  the  true 
and  honaflde  holder  of  one  of  the  parts,  upon 
sufficient  proof  that  the  other  part  has  been 
lost  or  destroyed.  Va.  Ct.  of  Appeals,  1818, 
Bank  of  Virginia  r.  Ward,  6  Munf  166; 
1826,  Farmers'  Bank  «.  Reynolds,  4  Band. 
186 ;  N.  C.  Supreme  Ct.  1834,  Allen  v.  State 
Bank,  1  Beo.  dt  B.  Ch.  8;  Kp.  Ct.  of  Appeals, 
1857,  Commercial  Bank  «.  Benedict,  18  B. 
Manr.  807 ;  14 brthem  Bank  v.  Farmers*  Bank, 
Id.  506;  lU.  ffupreme  Ct.  1841,  State  Bank 
t.  Aersten,  8  Scamm.  185. 

259.  To  enforce  bank  notes,  alleged  to 
have  been  destroyed,  against  the  bank,  there 
must  be  such  certainty  of  description  as  to 
enable  the  bank  to  see  that  it  issued  such 
notes,  and  such  as  will  enable  the  court  to 
extend  an  adequate  indemnity  to  the  bank. 
Tenn.  Supreme  Ct.  1889,  Irwin  v.  Planters' 
Bank,  1  Humph.  145. 

260.  That  the  owner  of  bank  bills  which 
cannot  be  identified  or  distinguished  from 
other  similar  bills,  cannot  maintain  an  action 
against  the  bank  which  issued  them,  upon 
circumstantial  evidence  that  &ey  have  been 
destroyed,  and  a  tender  of  a  bond  of  indem- 
nity,— see  Tower  ©.  Appleton  Bank,  3  ^22^71^ 
887. 

261*  Whether  a  demand  of  bank  notes  is 
necessary.  There  is  no  ground  for  a  dis- 
tinction between  the  notes  of  banks  and 
other  corporations,  and  natural  persons,  in 
reference  to  the  necessity  of  demand  at  a 
particular  place  before  suit.  Where  the  stat- 
ute constituting  the  bank  provides  that  the 
notes  shall  be  made  payable  at  the  bank,  a 
demand  there  is  not  necessary  if  the  note  be 
not  in  terms  expressed  to  be  payable  there. 
iV.  J,  Supreme  Ct  1817,  State  Bank  v.  Van 
Horn,  1  South.  882. 

263«  A  bank  biQ,  like  any  other  note  of 
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that  a  sabseqnent  transferee  of  it  was  a  bona 
fide  holder,  is  opposed  to  the  law  of  the  case, 
and  nugatory.  N,  T,  Ct.  of  Appeals^  1862, 
Glaflin  «.  Farmers'  &  Citizens'  Bank,  25  N 
T.  298 ;  24  Eow  Pr,  1. 

400.  By  a  fraudulent  conspiracy  between 
the  paying  teller  of  the  Merchants'  Bank,  the 
teller  of  the  Atlantic  Bank,  and  a  broker,  the 
broker  drew  a  check  on  the  Merchants'  Bank, 
where  he  had  no  funds,  which  the  paying  teller 
marked  ^^  good,"  and  the  broker  took  it  to 
the  teller  of  the  Atlantic  Bank,  who  gave  him 
the  money  for  it  in  current  bills,  partly  on  the 
Atlantic  Bank,  and  partly  on  other  banks. 
The  broker  took  these  to  the  Merchants' 
Bank,  and  gave  them  to  the  paying  teller, 
who,  for  the  purpose  of  covering  a  deficit,  un- 
known to  any  other  of  the  bank  officers,  in  his 
cash,  which  Was  to  be  counted  that  afternoon, 
placed  them  with  it.  The  purpose  for  which 
the  money  was  obtained  was  known  to  the 
two  other  parties,  but  no  other  officer  of 
either  bank  knew  anything  of  the  transaction. 
The  paying  teller's  cash  was  produced  by  the 
cashier  to  the  directors,  and  counted  by  them 
that  afternoon,  approved,  and  returned  to 
him.  The  next  morning  he  committed  sui- 
cide; the  check  was  presented  at  the  Mer- 
chants' Bank,  and  payment  reftised.  HM^ 
that  the  Merchants'  Bank  could  not  hold  the 
money  as  against  the  Atlantic  Bank,  and  was 
liable  to  the  latter,  after  demand,  in  an  action 
for  money  had  and  received.  Mau,  Supreme 
Ct,  1858,  Atlantic  Bank  «.  Merchants'  Bank, 
10  Qrwy^  582.  Compare  Bank  of  the  Repub- 
lic 9.  Baxter,  81  Vt  101. 

401.  —  or  notes.  The  rule  on  which  a 
bank  is  held  liable  on  the  teller's  certificate 
off  a  check  applies  to  the  certification  of  a 
pramieeory  note  drawn  payable  at  the  bank, 
where  the  course  of  business  between  banks 
is,  instead  of  actually  paying  the  notes  of 
customers  when  in  funds,  on  presentment,  to 
mark  them  as  good,  and  settle  in  the  ex- 
changes of  next  day.  N.  T,  Ot  of  Appeals, 
1862,  Meads  d.  Merchants'  Bank  of  Albany, 
fSSN.r.  148. 

402.  Paying  forged,  checks.  Bankers  are 
presumed  to  know  the  signature  of  their  cus- 
.tomers,  and  they  paychecks  purporting  to  be 
.drawn 'by  them  at  their  peril.  JV.  F.  Ct,  of 
Appeah,  1854,  Weisser  c.  Denison,  10  K  T, 
(6  iS<9Z<2.)  68.  And  see  Morgan  «.  K  T.  State 
JBank,  11  N,  T,  (1  Kem,)  404. 

s   403.   Checks  foiged  by  the  confidential 


clerk  of  the  depositor  were  paid  by  the  bank, 
charged  to  the  depoffltor  in  his  pass-book, 
the  book  balanced,  and,  with  the  foiged 
vouchers,  among  others,  returned  to  the  derk, 
who  examined  the  account  at  his  principal's 
request,  and  reported  it  correct;  and  the 
principal  did  not  discover  the  forgeries  until 
several  months  afterwards,  when  he  immedi- 
ately made  them  known  at  the  bank.  Edd^ 
that  it  not  appearing  that  the  bank  had  taken 
any  action,  or  lost  any  right  by  the  depos- 
itor's assent  to  the  account,  he  was  not  pre- 
cluded from  recovering  from  the  bank  the 
amount  of  the  forged  checks.  Hf,  T,  Ot.  itf 
Appeals,  1852,  Weisser  9,  Denison,  10  JT.  T, 
(6  Seld.)  68. 

404.  The  fact  that  the  foiged  check  was 
written  on  one  of  the  dealer's  own  blanks  ta- 
ken from  his  book,  that  the  dealer  had  fur- 
nished his  signature  to  the  felon,  and  that  he 
had  grounds  of  suspicion, — Eieldi,  no  reason 
for  charging  the  dealer  with  a  payment  by 
the  bank  of  the  forged  check.  Leavitt  «. 
Stanton,  mU  db  D.  8upp,  418. 

405.  When  a  custom  is  proved  among  the 
banks  of  a  city,  requirijig  a  bank  buying  a 
check  drawn  upon  another  bank,  from  a 
stranger,  to  be  satisfied  of  his  title  to  the 
check,  and  allowing  the  bank  upon  which  it 
was  drawn  to  rely,  in  paying  it,  upon  the 
presumption  that  such  previous  caution  had 
been  exercised  by  the  bank  purchasing  the 
check,  and  in  such  a  case  a  forged  check  is 
bought  by  a  bank  without  any  such  inquiiy, 
and  upon  presentment  to  the  bank  named 
upon  it  as  drawee,  is  paid,  the  money  may 
be  recovered  back  in  an  action  for  money  had 
and  received.  Ohio  Supreme  Ct,  1855,  Ellis 
V.  Ohio  Life  Ins.  &  Trust  Co.  4  Ohio  8t,  628. 

406.  It  seems,  that  the  drawee  of  a'  bill  of 
exchange,  paying  its  amount  to  a  banking- 
house  by  whom  it  had  been  purchased,  both 
being  ignorant  that  it  was  forged,  may  en- 
title himself  to  a  return  of  the  money  by 
notice  given  in  time  to  allow  the  purchaser 
to  charge  the  real  parties  upon  it.    Ih, 

'  407.  If  a  biU  of  exchange,  made  payable 
to  order,  be  accepted  payable  at  the  accept- 
or's bankers,  and  the  indorsement  of  the 
Kliyee  be  forged,  and  the  bankers  pay  the 
bill  to  a  party  presenting  it  for  payment, 
they  are  guilty  of  no  breach  of  duty  towards 
the  acceptor  in  making  the  payment;  but 
they  are  not  at  liberty  to  charge  the  amount 
of  the  bill  in  account  against  him,  although 
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the  payee  "be  a  stranger  to  them,  and  they 
have  no  immediate  means  of  ascertaining  the 
genuineness  of  his  handwriting,  and  have 
dealt  with  the  biU  in  the  ordinary  course  of 
bnfflnesB.  Robarts  «.  Tucker,  4  Eng,  L,  d  Eq. 
286;  20  Law  J.  K  8.  Q.  B.  270. 

408.  Haklng  note  payable  at  bank.  A 
diiectiou  in  a  note,  making  it  payable  at  a 
giyen  bank,  is  equivalent  to  a  request  to  the 
bank  to  pay  it.  K  F.  Com,  PI  1856,  QtifBai 
e.  Rice,  1  MU,   184. 

4W.  Where  a  bank  pays  a  note  made  pay- 
able at  a  particular  bank,  and  charges  it  to 
the  maker  in  his  account  in  the  bank,  when 
the  account  is  not  good  for  the  amount,  such 
bank  becomes  the  holder  of  the  note,  and 
may  sue  for  the  aniount  of  the  note.  Ni  T, 
Com.  PI  1846,  Union  Bank  v.  GrifSn,4  JV:  T. 
Leg.  Ok$.U4. 

410.  A  bank  at  which  a  promissOTy  note 
was  made  payable  received  it  from  the  holder 
for  collection,  and  having  an  account  with 
the  maker,  which  was  not,  however,  good 
for  the  amount,  charged  it  to  him  and  paid 
it  to  die  holder,  at  the  same  time  placing 
upon  it  a  cancelling  mark,  which,  by  the 
practice  of  the^bank,  only  denoted  that  it  was 
diarged.  In  a  suit  on  the  note  by  the  bank, 
as  indorsee,  against  the  maker,  it  was  Eddy 
that  it  was  a  subsi^tmg  security  in  the  hands 
of  the  plaintif^^  and  authorized  a  recovery ; 
although  the  note  was  made  for  the  ac- 
commodation of  an  indorser  upon  it,  who 
was  cashier  of  the  bank  at  which  it  was  pay- 
able, and  had  promised  the  maker  to  provide 
for  it  2f.  r.  Supreme  Ct.  1845,  Watervliet 
Bank  «.  White,  1  Ben,  608. 

411*  A  note  being  made  payable  at  the 
hank  of  A.  it  was  presented  there  and  paid 
by  mistake,  there  not  being  funds  of  the 
maker  in  the  bank.  Within  banking  hours 
of  the  same  day,  the  bank  obtained  the  note, 
which  had  been  stamped  '^paid,^  presented 
it  to  its  own  teller  for  payment,  had  it  pro- 
tested) and  gave  due  notice  to  the  indorsers, 
Eudy  that  the  note  was  not  to'  be  deemed 
paid  as  against  the  bank,  that  the  protest 
and  notice  were  properly  made,  and  the 
maker  and  indorsers  were  liable  to  the  bank. 
If.  T.  Supreme  Ct.  1861,  Irving  Bank  «. 
Wetherald,  84  Barb.  828. 

412.  Where  a  party  who  has  drawn  his 
notes  payable  at  a  bank  where  he  keeps  no 
aooount,  delivers  money  to  pay  such  a  note 
to  the  paying  teller  of  the  bank,  who  re- 


ceives it,  and  promises  to  pay  the  note  with 
it,  he  does  not,  thereby,  become  a  depositor 
in  the  bank,  nor  is  the  bank  liable  to  him  for 
damages  upon  the  teller's  n^lect  to  pay  it, 
in  the  absence  of  proof  of  a  general  usage 
that  the  teller  should  receive  f\inds  in  such 
way  on  behalf  of  the  bank.  N.  T.  Superior 
Ct  1851,  Thatcher  e.  Bank  of  the  State  of 
New  York,  5  Sandf.  121 ;  K  Y,  Com.  PI. 
1854,  Newark  India-rubber  Co.  v.  Bishop,  8 
E.  B.  Smith,  48. 

418.  The  receiving  teller  of  a  bank,  where 
there  is  one,  is  the  only  proper  officer  to  re- 
ceive deposits ;  and  if  the  paying  teller  re- 
ceive the  funds  of  a  stranger,  and  promise 
to  apply  them  to  the  payment  of  a  bill  or 
note,  he  acts  as  the  agent  of  the  stranger 
and  not  of  the  bank,  which  is  not  liable  for 
any  neglect  or  breach  of  his  promise.  N.  T. 
Superior  Ct.  1851,  Thatcher  «.  Bank  of  the 
State  of  New  York,  5  Sandf.  121.  Compare 
mipra,  228,  224. 

414.  Overdrafts.  Whereby  the  course  of 
dealing  between  a  bank  and  a  depositor,  the 
depositor  has  been  allowed  habitually  to 
overdraw  his  account,  a  value  being  given 
for  the  acconmiodation,  the  bank  is  bound  to 
honor  such  drafts  until  the  depositor  has 
reasonable  notice  that  such  accommodation 
is  discontinued.  Exeh,  1860,  Gumming  v, 
Shand,  5  Hurl,  dt  K  95. 

415.  That  a  mere  permission  to  overdraw, 
revocable  at  pleasure,  is  not  an  "authority" 
to  overdraw  which  binds  the  bank  to  honor 
chocks,  and  so  warrants  the  party  drawing 
the  check  in  stating  that  the  check  is  good, 
—see  Ballard  «.  Fuller,  82  Barb.  {N.  T.)  68. 


416.  A  usage  to  allow  customers  to  over- 
draw, and  to  have  their  checks  and  notes 
charged  up,  without  present  funds  in  the 
bank,  is  a  usage  and  a  practice  to  misapply 
the  fhnds  of  the  bank,  and  to  connive  at  the 
withdrawal  of  the  same,  without  any  security, 
in  fi&vor  of  certain  privileged  persons.  Such 
a  usage  and  practice  is  a  manifest  departure 
fix>m  the  duty  both  of  the  directors  and  the 
cashier,  and  cannot  receive  any  countenance 
in  a  court  of  justice.  It  could  not  be  sup- 
ported by  any  vote  of  the  directors,  however 
formal;  and,  therefore,  whenever  done  by  the 
cashier,  is  at  his  own  peril,  and  upon  the  re- 
sponsibility of  himself  and  his  sureties.  U. 
8.  Supreme  Ct.  1828,  Minor  «.  Mechanics' 
Bank  of  Alexandria,  1  Pet.  46,  72.  Compare 
Lancaster  Bank  v.  Woodward,  18  Pa.  St.  857. 
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417*  —  how  reeorerable.  If  a  depontor 
fraudulently  oyerdraws  his  aooount,  and  the 
identical  money  is  placed  by  him  to  his  credit 
in  another  bank,  the  fonner  bank  may  reclaim 
the  money  from  the  latter  bank.  Thej  may 
follow  it  into  the  hands  of  any  person  who 
has  not  taken  it  in  the  course  of  business,  and 
allowed  an  equivalent  therefor,  without  no- 
tice of  fraud.  They  are  not  creditors  at  laige, 
but  hare  a  specific  lien  upon  the  fund.  N. 
F.  Chancery^  1829,  Tradesmen's  Bank  d.  Mer- 
litt,  1  Paige,  802;  S.  P.  1882,  Mechanics' 
Bank  v.  Levy,  8  Id.  606. 

418.  The  president  of  a  bank  became  treas- 
urer of  a  Toluntary  association,  and  as  such 
treasurer  opened  an  account  with  his  bank, 
and  deposited  their  flrnds  there,  which  ac- 
count he  overdrew  by  a  check  drawn  by  him 
as  treasurer, — HMy  that  the  bank  could  re- 
cover the  amount  of  the  overdraft  from  the 
members  of  the  association.  He  drew  as  their 
agent.  The  fact  that  he  was  at  the  time  the 
president  of  the  bank  made  no  difference. 
N,  7.  Supreme  Ct.  1888,  Tradesmen's  Bank 
V.  Astor,  11  Wend.  87. 

419«  A  bank  overpaying  a  check  from  a 
general  deposit  has  a  right  of  action  to  re- 
cover back  the  sum  in  ito  own  name,  and  not 
in  that  of  the  depositors.  Ky,  Ct,  of  Appeals, 
,1858,  Keene  «.  Collier,  1  Mete.  415. 

420.  Entry  of  deposit  in  bank  book.  An 
entry  by  a  bank  teller  of  the  amount  of  de- 
posit in  the  bank  book  of  the  depositor  is  not 
conclusive  on  the  latter ;  but  if  mistake  can 
be  shown  as  to  the  amount,  there  is  a  remedy 
as  in  ordinary  cases  of  mistake.  JT.  Y.  Bur 
preme  Ct.  1821,  Mechanics'  &  FtLrmem^  Bank 
V.Smith,  19  Johns.  115. 

421*  Though  the  dealer's  account  may  be 
deemed  balanced,  and  the  lapse'  of  time  may 
be  such  that  as  a  whole  account  it  cannot  be 
opened,  yet  particular  itdms  may  be  falsified. 
Jf.  Y.  Supreme  Ct.  1809,  Manhattan  Ck>.  v. 
Lydig,  4  Johns.  877. 

422.  When  oonclnsiTe.  A  book-keeper  in 
the  bank,  who  was  also  a  book-keeper  for  a 
dealer  with  the  bank,  received  money  from 
the  latter,  for  the  purpose  of  haying  the  same 
deposited  in  the  bank ;  and  he  entered  the 
amount  in  the  ledger,  and  afterwards  in  the 
dealer's  bank  book,  but  the  money  was  not 
received  by  the  teller,  nor  entered  in  his  cash 
book,  and  was  supposed  to  be  embozasled,  with 
other  moneys,  by  the  book-keeper,  who  ab- 
sconded.    Eddy  that  the  book-keeper,    in 


making  the  deposit,  was  the  agent  of  the 
depositor,  and  not  of  the  bank ;  and  that  the 
depositor  must  answer  for  the  deficit  in  the 
deposit    Ih. 

42d*  It  seems,  that  if  a  dealer  send  his 
bank  book  with  money  to  be  deposited,  and 
the  derk  enters  the  amount  to  his  credit,  in 
the  bank  book,  at  the  time  the  deposit  is  made, 
it  is  conclusive  on  the  bank ;  otherwise,  if  the 
deposit  is  first  made,  and  the  entry  is  after- 
wards copied  from  the  ledger  into  the  dealer's 
bank  book.    Tb. 

424.  A  by-law,  or  rule  of  a  bank,  that  all 
payments  made  and  received,  must  be  ex- 
amined at  the  time,  does  not  preclude  a  party 
dealing  with  the  bank  from  showing,  after- 
wards, that  there  was  a  mistake  in  the  entry 
of  a  deposit  made  by  him.  The  power  of  a 
bank  to  make  by-laws  for  the  management  of 
its  property,  and  the  duties  of  its  ofiloers, 
though  incident  to  its  corporate  powers,  and 
though  declared  in  the  charter,  does  not  in- 
volve an  authority  whereby  the  interest  of 
third  parties  can  be  affected,  and  their  just 
claims  defeated  by  a  by-law.  N.  Y,  Supreme 
Ct.  1821.  Mechanics'  <&  Farmers'  Bank  o. 
Smith,  19  Johns,  116.  Compare  Gallatin  t. 
Bradfonl,  1  BM,  209;  Godin  t.  Bank  of 
Commonwealth,  6  Duer,  76. 

425.  The  entry  of  a  deposit  was  made  by 
the  teller,  the  amount  being  erroneously 
stated  to  him  by  the  depositor's  clerk.  HMy 
that  the  entry  was  not  to  be  deemed  the  de- 
liberate act  of  both  parties,  and  conclusive ; 
and  the  correctness  of  the  amount  so  stated 
being  questioned  by  the  plaintiff  on  the  same 
day,  and  as  soon  as  he  discovered  a  mistake, 
he  was  allowed  to  recover  from  the  bank  the 
difference  between  the  entiy  and  the  true 
amount.    It. 

426.  That  a  bank  is  bound  to  exhibit  its 
books  to  a  depositor,  on  proper  occasions, — 
see  Union  Bank  i*.  Eiiapp,  8  Pick.  96. 

427.  Certiflcates  of  deposit.  C^tificates 
of  deposit,  as  far  as  negotiability  is  concerned, 
must  be  placed  on  the  same  footing  as  prom- 
issory notes.  CaiL  Supreme  Ct.  1854,  Welton 
0.  Adams,  4  CaL  87.  Compare  BuUard  «. 
Central  Bank,  1  KeU/y,  461. 

428.  A  bank  certificate  of  deposit —**  A 
has  deposited  in  this  bank  four  hundred  aad 
forty  dollars,  subject  to  his  order,  payable 
only  on  the  return  of  this  certificate,'^ — is  not 
negotiable.  Pa.  Supreme  Ct.  1857,  Lebanon 
Bank  v.  Mangan,  28  Pa.  St.  452. 
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420.  Their  validity*  Under  a  statute  pro- 
hibiting the  circulation  of  bills  or  notes  not 
payable  on  demand,  banks  have  no  power  to 
issue  time  certificates  of  deposit ;  and  such 
certificates,  if  issued,  are  void.  JK.  Supreme 
CL  1857,  Bank  of  Peru  v.  Pamsworth,  18  lU. 
568.  a  P.  IT.  Y.  Bupreme  Ot.  1843,  Bank  of 
Orieans  «.  Merrill,  2  MU,  396 ;  K  T,  Ct.  of 
Appeals,  1840,  Leavitt  o.  Pahner,  8  JT.  F.  (8 
Conut.)  10. 

480.  A  certificate  issued  by  the  New  York 
Life  Insurance  &  Trust  Co.  stating  that  a  speci- 
fied sum  had  been  dex)osited  with  the  com- 
pany for  the  period  of  twenty  years,  and  un- 
redeemable within  that  time,  and  payable 
after  that  time,  with  interest ;  which  certifi- 
cate was  issued  by  the  company  as  a  loan, 
secured  to  them  by  bond  and  mortgage — ^is  a 
violation  of  the  provision  of  1  N.  Y.  Rev. 
Stat.  600,  §  4  (mpra  66),  and  a  violation  of 
section  21  of  its  charter  (Laws  of  1880, 80,  ch. 
75,  §  21), — providing  that  the  company  should 
not,  "  in  any  case,  or  for  any  purpose,  issue 
its  own  Hlls,  notes,  or  other  evidences  of  debt, 
upon  loan,  or  for  circulation  as  money."  2^.  T. 
Ct  of  AppeaUy  1852,  New  York  life  Ins.  & 
Trust  Co.  V,  Beebe,  7  iV:  F.  (8  8eld.)  864. 
Compare  Schennerhom  r.  Talman,  14  J!^  F 
(4  KenC)  98. 

431.  Certificates  of  deposit,  which  on  their 
&oe  are  not  calculated  to  circulate  as  money, 
and  could  not  well  be  used  so,  and  which 
were  not  actually  issued  with  an  mtent  that 
they  should  be  so  used,  are  not,  although  they 
axe  drawn  payable  to  an  officer  of  the  bank 
iaaning  them,  and  by  him  indorsed  in  blank, 
to  be  deemed  as  "  in  the  nature  of  bank  notes 
or  certificates  of  deposit  payable  to  bearer," 
within  a  provision  of  the  charter  of  the  bank 
forbidding  them  to  issue  such.  N.  F  Ct,  of 
Appeah,  1851,  Mumford  v.  American  Life 
liia.  &  Trust  Co.  4  K  F  (4  Comst),  468. 
To  the  same  effect  is  American  Life  Ins. 
A  Trust  Co.  D,  Bayard,  5  29'.  F.  Leg.  Ohe.  18. 

4S2.  Upon  the  deposit  of  money  in  a  bank, 
the  depositor  received  a  book,  containing  the 
cashiers  certificate  thereof,  in  which  it  was 
stated  that  the  money  was  to  remain  in  de- 
posit for  a  certain  time. 

Eeld,  1.  That  such  agreement  was  illegal 
and  void,  under  Mass.  Rev.  Stat.  ch.  86,  § 
57,  as  being  a  contract  by  a  bank  for  the 
payment  of  money  at  a  fiiture  day  certain. 

2.  That  no  action  could  be  maintained  by 
the  depositor  against  the  bank  upon  such  ex- 


•    ••  ■ 
press  contrlictj  byt  that  he  might,  without  a 

previous  demKnd^^^over  back  the  money  in 
an  action  commencaf  "before  the  expiration 
of  the  time  for  whifib-tt  wq*  to  remain.  The 
parties  were  not  in  pari  .delicf/f.  Mass,  Su- 
preme Ct,  1889,  White  vl  i;jtoklin  Bank,  33 
Pick.  181. 

4.  Loans  and  Discounts,'  -  *   « . 

•  •  I.  •'  • 

488.  Loans.  A  power  in  the  charts  ^ 
loan  on  banking  principles  does  not  restrict 
the  coiporation  firom  loaning  their  notes  at 
a  discount,  with  an  agreement  on  the  part  of 
the  borrower  to  redeem  with  specie  the  iden- 
tical bank  notes  received  by  him  on  the 
loan,  if  they  should  be  returned  to  the  bank 
during  the  continuance  of  the  loan,  and  also 
to  purchase  of  the  company,  with  specie  dur- 
ing the  loan,  a  certain  amount  of  other  bank 
notes  not  current  at  par.  Mass.  Supreme  Ct, 
1818,  Northampton  Bank  9.  Alien,  lOMdss.  384. 

434*  As  a  general  rule,  a  bank,  in  making  a 
loan,  must  confine  itself  to  its  capital,  or  to 
its  own  notes,  which  it  is  legally  liable  to  re- 
deem ;  and  if  it  give  out  something  else,  it 
must  show  that  the  transaction  is  in  sub- 
stance the  same.  Miss.  Ct.  of  ErrorSy  1854, 
Mauiy  V.  Ingraham,  28  Miss,  171. 

485.  lYhat  is  disoountlng.  That  the  buy- 
ing exchange  by  a  bank  is,  in  efiect,  discountr 
ing  papOT, — see  People  «.  Oakland  Co.  Bank, 
1  Dougl.  (JftcA.)  382. 

486*  The  purchase  of  uncurrent  bank  bills, 
payable  at  a  distant  place,  and  not,  therefore, 
immediately  available,  is  analogous  to  a  pur- 
chase  of  a  note  not  due,  and  if  such  a  pur- 
chase is  made  at  a  legal  rate  of  discount,  the 
transaction  is  to  be  deemed  '^  discounting,'' 
within  the  New  York  "  act  to  authorize  the 
business  of  banking.^'  iV".  F  Supreme  Ct, 
Chambers,  1853,  People  v.  Metropolitan  Bank, 
7  How.  Pr.  144. 

487.  An  advance  upon  a  note  of  a  sum  of 
money  equal  to  the  face  of  it,  without  de- 
ducting any  interest  or  receiving  any  pay- 
ment of  interest,  is  not  a  "discount  of  a 
note,  withili  the  meaning  of  a  statute  restrain- 
ing foreign  corporations  from  discounting 
notes  within  the  State.  N.  F  Com.  PI.  1856, 
Noble  tj.  Cornell,  1  HiU,  08. 

488.  The  power  to  make  disooimts.  That 
a  bank  has,  presumptively,  power  to  pur- 
chase bills  of  exchange, — see  Bank  of  Louis- 
ville tj.  EUery,  84  Barb.  {N.  F.)  630 ;  State  Bank 
r.  Criswell,  15  Arh,  330. 
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489.  A  pnrchase  by  a  bai^or^nls  issaed 
by  a  railroad  company  ii^i^  p^War  case,  held 
not  void  as  against  pubHc  policy.  Branch  Bank 
at  Montgomery  il  Croob^n,  6  Ala.  iV!  S,  250. 

440.  WhenQ  thcf  charter  of  a  bank  author- 
izes it,  in  ^^^^ 'terms,  to  deal  in  bills  of 
exchange  taia^ves  it  the  power  to  purchase 
foreign ^billtf  as  well  as  inland;  in  other 
w^f^,*  to*  purchase  bills  payable  in  another 

.qjta^/  The  power  thus  given,  clothes  the 
c6q)oration  with  the  right  to  make  contracts 
out  of  the  State,  in  so  far  as  the  State  grant- 
ing the  charter  can  confer  it.  Forwheneyer 
the  bank  purchases  a  foreign  bill,  and  for- 
wards it  to  an  agent  to  present  for  acceptance, 
if  it  be  honored  by  the  drawee,  the  contract 
of  acceptance  is  necessarily  made  in  another 
State ;  and  the  power  to  purchase  bills  with- 
out any  restrictions  as  to  place,  by  its  fair 
and  natural  import,  authorizes  the  bank  to 
make  such  purchases,  wherever  it  is  found 
most  convenient  and  profitable ;  and  also  to 
employ  suitable  agents  for  that  purpose. 
The  purchase  of  such  a  bilf  is,  therefore,  the 
exercise  of  one  of  the  powers  which  the  bank 
possesses  under  its  charter;  and  is  sanctioned 
by  the  law  of  the  State  creating  the  corpora- 
tion, so  far  as  that  State  can  authorize  a  cor- 
poration to  exercise  its  powers  beyond  the 
limits  of  its  own  jurisdiction.  U,  8.  Supreme 
Ct  1880,  Bank  of  Augusta  t.  Earle,  13  Pet, 
519,  588. 

441.  The  privilege  given  to  a  bank,  in  its 
charter,  to  discount  upon  moneys  deposited 
for  safe  keeping,  does  not  extend  to  special 
deposits.  Mass,  Supreme  Ct.  1821,  Foster  v. 
Essex  Bank,  17  Mom.  479. 

442.  The  rate  of  diseonnt  allowable. 
Where  a  bank  is  prohibited  by  a  statute — 
such  as  the  New  York  safety-fund  act  of 
April  2, 1829 — ^from  taking  more  than  six 
per  cent,  in  advance,  on  discounting  paper 
maturing  in  sixty-three  days,  any  paper  dis- 
counted by  them  in  violation  thereof,  is  void 
in  their  hands.*  JT.  Y.  Supreme  Ct.  1858, 
Seneca  Co.  Bank  r.  Lamb,  26  Barb,  595. 


*  Bank!  In  Vermont  not  allowed  to  reoelye  more  than  sbc 
per  cent  interest  on  loans,  although  the  loans  are  made, 
and  ieeurltlee  reoetved  In  States  where  more  than  six  per 
cent.  Is  allowed  by  law.  See  Fanners*  Bank  «.  Burchard, 
88  Vt.  846w  Tbat  where  a  hank  takes  a  greater  rate  of  in- 
terest  on  a  discount  than  that  allowed  by  its  charter,  the 
contract  is  not  yoid  for  want  of  authority,  inasmuch  as  a 
discount  or  a  loan  is  an  act  within  the  scope  of  the  powers 
of  a  hank,— see  Commercial  Bank  «.  Nolan,  7  ffow,  {Mo.) 


448*  That  a  special  charter  authorizing  a 
bank  to  discount  bills  <&c.  and  to  make  by- 
laws touching  the  time,  i;Banner  and  terms 
<&c.  of  discounts,  will  not  be  construed  to  ex- 
onerate the  bank  from  the  operation  of  the 
general  laws  of  the  State  restricting  discounts 
by  moneyed  corporations,— :«ee  Ih, 

444«  A  provifflon  in  the  charter  of  a  bank 
which  authorizes  it  to  discount  notes  &c. 
'*  on  banking  prindples,"  is  intended  to  au- 
thorize it  expressly  to  take  interest  in  ad- 
vance, and  it  does  not  make  void  a  contract 
or  note  reserving  more  than  lawfhl  interest 
U:  S.  Cire.  Ct.  Ohio,  1846,  McLean  v.  Lafiiy- 
ette  Bank,  8  McLean,  587. 

445*  In  the  case  of  a  mercantile  discount, 
and  ordinary  bills  and  notes  are  to  be  deemed 
such,  the  bank  may  deduct  the  whole  in- 
terest for  the  time  they  have  to  run.  This  is 
only  an  anticipation  of  funds,  and  not  usury. 
Ore,  Ct,  D.  G.  1809,  Bank  of  Alexandria  «. 
Mandeville,  1  Crarieh  C.  Ct.  652. 

446.  That  any  attempt  by  a  bank  to  put 
upon  a  borrower  bank  bills  not  its  own,  and 
below  par  at  the  time  and  place,  is  usurious, 
unless  the  bank,  by  its  contract  of  loan,  en- 
gages to  make  the  notes  good  as  cash, — see 
Bank  of  the  State  v.  Ford,  5  IredeU,  693. 

447*  A  bank  in  discounting  drafts  at  the 
highest  rate  allowed  by  law,  may  in  addition 
charge  the  current  rate  of  exchange  as  a 
compensation  for  collecting  the  drafts,  pro- 
vided this  is  not  resorted  to  as  a  device  to 
evade  the  statute  against  usury.  Wis,  Su- 
preme Ct  1868,  Central  Bank  of  Wisconsin 
©.St.  John,  17  TrM.-157. 

448*  If  a  person  who  obtains  discounts  at 
a  bank  voluntarily  allows  a  sum  to  remain  on 
deposit  with  the  expectation  that  this  course 
wiU  enable  him  to  obtain  discounts  more 
readily,  but  without  any  agreement  or  under- 
standing that  he  may  not  draw  his  money  at 
any  time,  there  is  no  usury  in  the  practice. 
Mm8.  Supreme  Ct.  1864,  Appleton  Bank  9. 
Fiske,  8  AU.  201. 

449.  Rights  and  liabilities  upon  dfah 
oovnts.  Under  a  power  in  the  charter  to 
buy  bills  of  exchange  upon  banking  princi- 
ples, a  purchase  of  bills  of  exchange  is  not 
invalidated  by  the  fact  that  the  bank  bought 
them  from  another  bank,  paying  in  the  de- 
predated notes  of  the  latter.  To  treat  the 
depreciation  of  the  notes  with  which  the 
bills  were  bought  from  the  bank  which  issued 
the  notes  as  avoiding  the  transaction,  would 
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be  to  afford  inducements  to  banks  to  dis- 
credit their  own  bills.  U.  8,  Cire.  Ot.  lU. 
1847,  La&yette  Bank  «.  State  Bank  of  Illi- 
nois, 4  McLean^  208. 

450.  One  who  is  indebted  upon  a  valid 
bni  or  note  cannot  resist  an  action  upon  it,  on 
the  ground  that  the  plaintifis,  being  a  bank- 
ing corporation  acquired  the  demand  by 
purchase  at  a  discount  greater  than  such 
corporations  are  allowed,  by  statute,  to  take. 
Such  restrictions  are  designed  for  the  pro- 
tection of  those  who  deal  with  them.  A 
debtor  has  nothing  to  do  with  the  rate  of  dis- 
count at  which  the  bank  has  purchased  the 
demand  against  him.  N,  Y.  Ct.  of  AppeaU, 
1860,  Oneida  Bank  v.  Ontario  Bank,  21  Jf.  7. 
490. 

451.  An  agreement  by  the  president  and 
cashier  of  a  bank,  that  the  indorser  of  a 
promissory  note  shall  not  be  liable  on  his  in- 
dorsement, does  not  bind  the  bank.  It  is  not 
the  duty  of  the  cashier  and  president  to 
make  such  contracts;  nor  have  they  the 
power  to  bind  the  bank,  except  in  the  dis- 
charge of  their  ordinaiy  duties.  All  dis- 
counts are  made  under  the  authority  of  the 
directors,  and  it  is  for  them  to  ^x  any  condi- 
tions which  may  be  proper  in  loaning  money. 
U.S.  Supreme  Ct.  1882,  Bank  of  United  States 
«.  Dunn,  6  Pet.  51.    And  see  euproy  217. 

452.  A  bank  is  bound  to  apply  deposits  of 
the  maker  in  payment  of  his  note,  or  the  in- 
dorser is  discharged  Del.  Ct.  of  ErrorB^ 
1834,  M'Dowell  «.  Bank,  1  Earring.  869. 

453.  If  a  bank  discount  a  note,  knowing 
it  to  be  the  intention  of  the  party  offering  it 
that  the  proceeds  should  be  applied  to  the 
discharge  of  a  particular  note  held  by  the 
bank,  those  proceeds  cannot  be  applied  by 
the  bank  to  the  discharge  of  any  other  note. 
Ore  Ct.  D.  0.  1819,  Bank  of  Alexandria  v. 
Saunders,  2  Craneh  C.  Ct.  188. 

454.  Where  a  note  was  discounted  by  a 
hank,  which,  on  &ilure  of  payment  by  the 
maker,  was  paid  by  the  last  indorser,  who 
Boed  the  prior  indorsers  thereon,  and  failed 
to  recoyer  for  want  of  a  sufficient  demand  on 
the  maker, — Heldj  that  the  bank  was  liable  for 
the  amount  of  the  note  to  the  indorser  who 
took  it  up,  unless  he  was  aware  of  the  want 
of  demand  at  the  time  of  taking  it  up.  8. 
C.  Ct  of  Appeals,  1882,  Halls  v.  Bank  of  the 
SUte,  8  Bieh.  866. 

45o«  A  bank  held  collateral  securities  in- 
dorsed  by  defendant,  for  a  loan  made  by 


them  to  a  third  person ;  and  when  the  loan 
was  due,  the  bank  charged  it  to  the  borrowei^ 
in  account,  and  gave  up  the  securities ;  but 
subsequently,  it  being  discovered  that  his 
credit  was  less  than  the  loan,  he  returned  the 
securities  to  the  bank,  ffeld^  that  the  de- 
fendant was  not  discharged  by  the  tempo- 
rary surrender  of  the  securities.  JT.-  T.  Com. 
PI.  1858,  Williamson  v.  Mills,  2  JliU.  84. 

456.  An  accommodation  note,  made  for 
benefit  of  a  bank,  was  discounted  for  them 
by  another  bank,  and  the  former  bank  re- 
ceived the  proceeds. 

Eeldy  that  it  constituted  a  valid  claim 
against  the  assets  of  the  former  bank,  and 
that  the  receiver,  after  paying  the  amount 
due  upon  it,  must  deliver  it  up  to  the  makers ; 
or,  if  the  makers  should  pay  it,  must  allow 
the  principal  and  interest  as  a  debt  in  their 
favor,  jy.  Y.  Chancery,  1841,  Davenport «. 
City  Bank  of  Buffalo,  9  Paige,  12. 

45  7«  By  making  a  note  negotiable  at 
bank,  the  maker  authorizes  the  bank  to  ad- 
vance, on  his  credit,  to  the  holder,  the  sum 
expressed  in  the  note ;  and  it  would  be  a 
fraud  on  the  bank  to  set  up  ofi&ets  against  the 
note,  in  consequence  of  any  transactions  be- 
tween the  parties.  These  ofEsets  are  waived, 
and  cannot,  after  the  note  has  been  dis- 
counted, be  again  set  up.  U.  8.  Supreme  Ct. 
1815,  Mandeville  «.  Union  Bank  of  George- 
town, 9  Craneh,  9. 

6.  CoUecUone. 

45S.  The  relation.  That,  when  a  note  is 
deposited  with  a  bank  for  collection,  and  no 
special  agreement  is  made,  the  contract  to  be 
implied  is  one  of  agency,  merely,  and  the 
duties  and  liabilities  of  the  bank  are  those  of 
an  agent, — see  Bank  of  Mobile  v.  Huggins, 
8  Ala.  206;  Montgomery  County  Bank  c. 
Albany  City  Bank,  7  N.  Y.  (3  Sdd.)  459. 

459.  A  banker  receiving  paper  for  collec- 
tion, can  be  held  absolutely  responsible  for 
the  amount,  previous  to  collection,  only  upon 
the  ground  of  a  contract  to  be  so  responsible, 
either  expressly  proved,  or  inferable  from  an 
unequivocal  course  of  dealing.  The  mere 
fact  that  the  owner  of  the  paper  was  a  de- 
positor, and  remitted  it  for  his  credit,  is  not 
enough  to  transfer  the  title  to  the  bank.  N. 
Y.  Ct.  ofAppedU,  1861,  Scott «.  Ocean  Bank, 
28  K  Y.  289. 

460.  A  bank  does  not  become  a  purchaser 
for  value,  of  demands  remitted  to  it  for  col- 
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lection,  by  reason  of  its  having  a  balance 
against  the  remitting  bank,  for  which  it  has 
refhdned  fix>m  drawing,  and  of  its  having  di»- 
cotinted  notes  for  the  latter  upon  its  indorse- 
ment, in  reliance  upon  a  course  of  dealing 
between  the  banks  to  collect  notes  for  each 
other,  each  keeping  an  open  aocomit  of  said 
collections,  treating  all  the  paper  sent  for  col- 
lection as  the  property  of  the  other,  and  draw- 
ing for  balances  at  pleasure,  y.  F.  Ct,  ofAp* 
pedis,  1868,  McBride  v.  Farmers'  Bank,  26  K 
Y.  450. 

461.  Bank  not  agent  of  the  maker.  A 
bank  receiving  paper  for  collection  is  the 
agent  of  the  owner  of  the  paper;  not  in  any 
sense  agent  of  the  maker  who  pays  it.  And 
a  maker  who  pays  his  note  at  bank  cannot  re- 
cover back  the  payment  from  the  bank,  on 
the  ground  that  it  has  failed  to  account  to 
the  owner.  JV.  Y,  Supreme  Ct.  1856,  Smith  v, 
Essex  Co.  Bank,  22  Barb.  627.  And  see  Bun- 
yon  D.  Latham,  6  Ired.  551. 

462.  Consideration.  The  tBuct  that  a  bank, 
receiving  paper  for  collection,  may  reason- 
ably expect  that,  according  to  the  usual  course 
of  business,  the  proceeds  may  lie  in  their 
hands  a  longer  or  shorter  time,  is  a  sufficient 
consideration  for  their  undertaking  to  collect. 
N.  Y.  Supreme  Ct.  1823,  Smedes  v.  Utica 
Bank,  20  Johns.  872 ;  S.  P.  IT.  Y.  Ct.  of  JSh^ 
rors,  1838,  Bank  of  Utica  v.  McEinster,  11 
Wend,  478.  And  see  Curtis  v.  Leavitt,  15  ^. 
Y.  9, 167 ;  Thompson  v.  Bank  of  the  State, 
8  ma  (S,  C.\  77. 

463.  Duties  of  coBectingtMUik.  The  gen- 
eral duty  of  a  bank  in  respect  to  the  collec- 
tion of  paper  entrusted  to  it — stated.  Bank 
of  Mobile  «.  Huggins,  8  Ala.  206. 

464.  A  bank  receiving  a  bill  for  collec- 
tion is  bound  to  present  it,  at  the  proper  time 
and  place,  for  payment,  and  in  case  of  neglect 
is  liable  for  the  loss  sustained  thereby.  But 
a  withdrawal  of  the  bill  from  the  bank  after 
the  neglect,  is  not  a  waiver  of  the  holder's 
right  of  action  against  the  bank ;  nor  will 
the  pursuit  of  other  parties  discharge  its  li- 
ability. Ala.  Supreme  Ct.  1840,  Bank  at 
Montgomery  «.  Enox,  1  Ala,  N.  8. 148. 

465.  A  deposit  of  notes  in  a  banking  in- 
stitution for  collection,  only  imposes  upon 
the  bank  the  duty  of  receiving  the  money  if 
paid,  and  if  not  paid,  of  making  such  de- 
mand of  payment,  and  causing  to  be  given 
such  notices  of  demand  and  non-payment  as 
are  necessary  to  fix  the  liability  of  the  differ- 


ent parties  to  the  notes.  It  is  no  part  of  the 
duty  of  a  bank  to  employ  counsel  and  bring 
suit  upon  notes  left  with  it  on  deposit.  La, 
Supreme  Ct.  1856,  Crow  «.  Mechanics'  & 
Traders'  Bank,  12  La.  Ann.  692. 

466.  A  bank  receiving  a  bUl  for  collection, 
is  bound  in  the  dischaige  of  its  obligations, 
if  the  bill  has  not  been  accepted,  to  present 
the  same  for  acceptance  without  unreasonable 
delay,  as  well  as  to  present  the  same  for  pay- 
ment when  it  becomes  payable ;  and  if  not 
accepted  when  presented  for  that  purpose,  or 
not  paid  when  presented  for  payment,  it  must 
take  such  steps  by  protest  and  notice  as  are 
necessary  to  charge  the  drawer  and  indorser.* 
N.  Y,  Ct.  of  Appealsy  1852,  Montgomery 
Co.  Bank  «.  Albany  City  Bank,  7  JT.  Y.  (8 
Seld.)  459. 

467.  A  bank  received  a  bill  for  collection, 
presented  it  for  acceptance,  and  gave  no  notice 
of  non-acoeptanoe.  ffeldy  that  it  was  liable 
to  the  owner  for  the  amount  of  the  bUl,  in 
case  the  acceptance  was  defective.  It  is  the 
duty  of  an  agent  who  receives  for  collection 
a  bill  payable  at  a  future  time,  to  use  dili- 
gence in  presenting  it,  and  in  giving  notice  if 
there  is  a  failure  of  due  acceptance.  JVl  Y. 
Ct.  of  AppeaUy  1854,  Walker  «.  Bank  of  the 
State  of  New  York,  9  N.  Y.  (6  Sdi:)  682. 

468.  A  bank  receiving  a  bill  forcoUeo- 
tion,  or  as  collateral  security  only,  is  bound 
to  follow  the  usual  course  of  business,  and 
give  notice  of  non-payment  to  the  indorser ; 
but  if  the  indorser,  have  knowledge  of  the 
non-payment,  or  for  other  reasons  the  notice 
be  unnecessary,  the  bank  will  not  be  liable 
for  a  neglect  to  notify.  Pa.  Supreme  Ct. 
1846,  West  Branch  Bank  v.  Fulmer,  8  JBterr, 
899. 

469.  Where  bankers  at  A  received  for  col- 
lection a  note  payable  at  B,  and  were  notified 
that  there  were  two  persons  of  the  same 
name  as  the  indorser,  one  residing  at  A  and 
the  other  at  B,  and  that  the  latter  was  the 
indorser ;  there  being  nothing  on  the  face  of 
the  note  to  show  this, — Hdd,  that  it  was  their 
duty  to  transmit  these  instructions  to  their 
correspondents  at  B,  upon  Beading  to  them 
the  note  for  collection,  and  that  no  custom 
could  absolve  them  from  this  duty,  which 
was  of  the  very  essence*  of  their  undertaking, 


*  See  also  Fabens  f.  Mercantile  Bank,  88  PicJk  .^.m,, 
ThompAOD  v.  Bank  of  the  State,  RiUy^  81 ;  Branch  Bank  «. 
Knox,  1  Ala,  148;  Bank  of  MobUe  t.  Hnggins,  8  Ala.  906; 
ThomtMon  «.  Bank  oC  tba  Stala»  zmU{J^  €,)  Tt. 
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namely,  the  fixing  of  the  indoTBer's  liability. 
MtML  Supreme  Ct.  1861,  Borap  v,  Niniiiger, 
6  Jftnn.  528. 

470.  Wliat  ig  payment  to  a  eoOeeting 
iMDik.  A  collectingbank  receiyed  the  payee's 
c^ieck  dmwn.  upon  the  bank  for  the  amonnt 
of  the  paper  they  aflsuined  to  collect,  and 
chaiged  the  payee  "with  the  check,  and  snr- 
rendered  to  him  the  paper.  The  payee's  ac- 
ooimt  was  not  at  the  time  in  fbnds  to  meet 
the  check,  but  sabeeqxient  depositB  were 
made,  whi6h  exceeded  the  amonnt. 

ffddy  that  the  bank  were  liable  forlhepro- 


1.  The  note  was  paid  by  the  check. 

2.  If  otherwise,  the  sabseqnent  depositB 
were  by  law  applicable  to  this  check. 

8.  If  there  was  no  payment,  still  the  bank 
were  fiable  for  not  haTUig  gi^en  notice  to 
diaigeindoisers.  If.  Y.  Ct,  of  Appeale^  1864, 
Commercial  Bank  v.  Union  Bank,  11  2f.  F. 
(1  Sam,)  208. 

471.  Liabllily.  By  fidling  to  demand  a 
note  or  bill  left  with  it  for  collection,  the 
bank  makes  the  note  or  bill  its  own,  and  be- 
comes  liable  to  the  owner  for  the  amomit. 
U:  3.  Supreme  Ct,  1828,  Bank  of  Washing- 
ton ff.  Triplctt,  1  Pet,  25 ;  N.  7,  Supreme  Ot, 
1882,  McEinster  v.  Bank  of  Utica,  9  Wend, 
46;  Ind,  Supreme  Ct,  1842,  Tyson  «.  State 
Bank,  6  BJaekf,  225. 

472*  A  bank  is  responsible  for  mistaking 
the  date  of  a  note  receiyed  for  collection, 
whereby  it  was  presented  for  payment  before 
the  proper  time,  and  the  indorser  discharged. 
Pa,  Supreme  Ct,  1861,  Bank  of  Delaware 
County  «.  Broomhall,  88  Pa,  St,  185. 

478.  The  holder  of  a  poet-note,  which 
was  issued  by  a  bank  tl^t  failed  before  the 
note  foil  due,  sent  it  to  another  bank  for  col- 
lection, and  this  bank  caused  x»yment  to  be 
demanded,  and  notice  of  non-payment  to  be 
given  to  the  indorsers,  on  the  day  the  note 
was  due,  without  grace,  whereby  the  in- 
dorserswere  dischaiged  on  the  ground  that 
by  law  the  promisors  were  entitled  to  grace 
on  the  note,  although  they  had,  while  sol- 
rent,  paid  such  notes  withou  grace.  The 
holder  thereupon  brought  an  action  against 
the  oollecting  bank,  to  recorer  damages  for 
n^ligence  in  not  making  such  demand  and 
^ring  such  notice  as  would  hold  the  in- 
donera.  It  appeared  on  the  trial  tiiat,  at 
the  time  when  the  note  fell  due,  the  question 
whether  banks  were  entitied  to  grace  on  their 


post-notes  had  never  been  decided,  and 
that  there  was  no  unifonn  practice  as  to  de- 
manding payment  of  such  notes,  and  giy- 
ing  notice  to  the  indorsers  after  the  promi»- 
ors  foiled.  HM^  that  the  action  could  not 
be  maintained.  Mate,  Supreme  Ct,  1848, 
Hechanios'  Bank  «.  Merchants'  Bank,  6  Mete, 
18. 

474.  A  bank^  with  whom  a  draft  is 
lodged  for  collection  is  not  liable  for  neglect 
to  present  it,  where  presentment  was  not  nec- 
essary to  charge  the  parties,  and  would  haye 
been  useless  if  made.*  N,  T,  Supreme  Ct. 
1858,  Hobley  v,  aark,  28  Barb.  890. 

475.  Where  a  bank  receiyed  for  collection 
a  note  payable  in  another  State,  under  an 
agreement  to  coHect  it  for  seyen  per  cent, 
and  they  neglected  to  giye  information  of 
non-payment,  and  to  return  the  note  to  the 
depositor  within  a  reasonable  time, — SjM, 
that  they  were  liable.  Pa,  Supreme  CL  1848^ 
Wingate  v.  Mechanics'  Bank,  10  BoTr^  104. 

476*  And  it  further  appearing  that,  at  the 
time  of  trial,  the  note  was  barred  by  the 
statute  of  limitations,  and  that  the  bank  had 
neyer  imtU  then  returned  it  to  the  depositor, 
and  there  being  no  eyidence  of  the  insolyency 
of  the  maker, — Eddy  that  the  measure  of 
damages  was  the  amount  due  on  the  face  of 
the  note,  with  interest,  less  tiie  seyen  per  cent, 
to  be  paid  for  collection.    Lb, 

477.  Money  collected  by  one  bank  fat 
another,  placed  by  the  collecting  bank  with 
the  bulk  of  its  ordinary  banking  funds,  and 
credited  to  the  transmitting  bank  in  account, 
becomes  the  money  of  the  former  as  a  gene- 
ral deposit.  Hence,  any  depreciation  in  the 
specific  bank  bills  receiyed  by  the  collecting 
bank,  which  may  happen  between  the  date  of 
the  collecting  bank's  receiying  them  and  the 
other  bank's  drawing  for  the  amount  col- 
lected, iklls  upon  the  former.  XT,  S.  Supreme 
Ct,  1864,  Marine  Bank  v,  Fulton  Bank,  2 
WaU,  252. 

478.  Who  may  enforce  It  The  duty  of 
a  bank  to  collect  paper  left  with  it  for  collec- 
tion, not  being  fotmded  on  express  contract 
but  on  an  implied  agreement  arising  from 
the  custom  of  banks,  the  duty  is  raised,  or 
the  assumpsit  implied  in  behalf  of  such  person 
as  may  be  beneficially  interested  in  haying  the 

*  A  banker  wbo,  under  peoidiar  eirooBMbaioes,  aoled  wtOi 
Um  knofrladge  and  concmrence  of  hie  einployer  In  debi^ 
Ing  to  present  paper  for  eollectionf— //sM,  not  liable  aa 
negUfteni    Jaeobaohn  «.  Belmont,  T  iSSptw.  14. 


106 


Budneaa 


[BANKS.]  a/nd  Dealmga. 


duty  perfoimed ;  bo  that  if  A.  leayes  a  note 
for  collection,  and  B.  becomes  the  owner  of 
it  before  the  time  for  the  perfoimanca  of  the 
duty  arrives,  the  latter  is  the  proper  person 
to  bring  the  suit  for  an  ii^nry  arising  from 
the  neglect  of  that  duty.  K  T.  GU  of  Er- 
rors^  1888,  Bank  of  Utica  v.  McEinster,  11 
Wend.  478. 

479.  A  bank  receiying  a  draft  for  coUeo- 
tion,  is  liable  to  the  tme  owner,  in  an  action 
for  money  had  and  received,  provided  notice 
of  such  ownership  is  given  before  the  pro- 
ceeds are  paid  over  to  the  depositor  of  the 
draft.  Md,  Ct  of  Appeals,  1887,  Union  Bank 
«.  Johnson,  9  OiU  di  J,  297. 

480.  That  the  collecting  bank  is  liable  to 
the  oiiginal  owner,  and  cannot  set  off  a  claim 
against  the  transmitting  bank  from  which 
the  bill  was  received, — see  Lawrence  v.  Ston- 
ington  Bank,  6  Co7m.  521. 

As  to  Lien  on  proceeds  of  collection,  see 
if^ra,  499—504 

481.  Employment  of  notary.  It  is  the 
duty  of  banks,  receiving  notes  for  collection, 
to  place  them  in  the  hands  of  a  notary,  that 
they  may  be  protested  in  due  time  when  nec- 
essary. Md,  Ot,  of  AppedUy  1855,  Citizen's 
Bank  «.  Howell,  8  Md,  580. 

482.  Where  a  bank  in  which  a  note  has 
been  deposited  for  collection,  in  case  of  non- 
payment, places  it,  for  protest,  in  the  hands 
of  the  notary  to  whom  its  own  business  is  uni- 
formly intrusted,  it  will  not  be  responsible  for 
the  failure  of  the  notary  to  protest  the  note, 
or  to  notify  the  proper  parties.  La.  Supreme 
Ct,  1846,  Baldwin  v.  Bank  of  Louisiana,  1  La, 
Ann.  18 ;  Md.  Ct.  of  Appeals,  1855,  Citizen's 
Bank  v.  Howell,  8  Md.  580 ;  J^fiss.  Ct.  of  Er- 
TorSy  1857,  Bowling  v.  Arthur,  84  Miss.  41. 
And  see  Bellemire  o.  Bank  of  United  States, 
4  Whart.  105 ;  1  MUes,  178;  Tieman  r.  Com- 
mercial Bank,  7  Sow.  {Miss.)  648 ;  Bank  of 
Owego  «.  Babcock,  5  EiU,  152 ;  Frazier  v. 
New  Orleans  Gas  Light  Sb  Banking  Co.  2 
Mob.  (La.)  294. 

488.  In  an  action  against  a  bank  for  negli- 
gence in  not  duly  demanding  of  the  maker 
payment  of  a  note  left  by  the  plaintiff  with 
them  for  collection,  the  defence  was  that  the 
note  was  duly  placed  by  the  defendants  in 
the  hands  of  a  competent  notary  public  for 
demand  and  protest,  and  that  the  negligence, 
if  any,  was  on  his  part  The  defendants  had 
been  the  collecting  agent  for  the  plaintifb  for 
mors  than  ten  yearB|  and  had  invariably 


placed  their  notes  in  the  hands  of  a  notary 
for  demand  and  protest,  with  the  knowledge 
of  the  plaintiffs. 

Beldf  1.  That  evidence  was  admissible  on 
behalf  of  the  defendants,  that  the  usage  was 
invariable  among  the  banks  of  Boston,  includ- 
ing the  defendants,  when  notes  are  sent  to 
them  for  collection,  to  keep  the  same  for  pay- 
ment until  the  close  of  banking  hours,  and  if 
not  then  paid,  to  put  them  in  the  hands  of  a 
notary  for  demand  and  protest,  and  that  the 
defendants  did  this  in  the  present  case. 

2.  That  if  these  &cts  were  established,  the 
defendants  were  not  responsible  for  the  negli- 
gence of  the  notary.  Mass,  Supreme  Ct 
Warren  Bank  9.  Suffolk  Bank,  10  Cush.  582. 

484.  In  an  action  against  a  bank  for  negli- 
gence in  not  making  neoessaiy  demand  and 
protest  of  a  note  left  with  the  bank  for  col- 
lection, the  bank,  by  showing  the  delivery  of 
the  note  to  a  notary  public  for  demand  and 
protest  in  due  time,  is,  prima  faeie,  exon- 
erated from  liability.  It  is  not  sufficient  for 
the  plaintiff  to  prove,  in  general  terms,  that 
the  notary  was  a  man  of  dissipated  habits; 
to  rebut  such  prima  facie  case,  he  must  prove 
that  the  notary  was  drunk  at  the  time  the 
note  was  given  to  him,  or  that  his  habits 
were  so  universally  intemperate  as  to  disqual- 
ify him  for  the  diflchaige  of  an  official  act. 
Miss.  Ct,  of  Errors,  1846,  Agricultural  Bank 
9.  Commercial  Bank,  7  Smed.  4b  M.  592. 

485.  Employment  of  a  second  bank.  A 
bank  in  which  bills  of  exchange  are  deposited 
for  transmission  only,  fulfils  its  duty  by  send- 
ing them  to  the  bank  to  which  they  are  to  be 
transmitted  for  collection,  and  is  not  respon- 
sible for  any  laches  of  that  bank.  Pa.  Sun 
preme  Ct.  1884,  Mechanics*  Bank  «.  Earp,  4 
Baufh,  884;  1848,  Wingate  «.  Mechanics* 
Bank,  10  Barr,  104. 

486.  Bills  of  exchange  payable  at  distant 
places,  and  left  with  a  bank  for  collection,  are 
presumed  to  be  intended  to  be  transmitted  to 
and  collected  by  suitable  sub-agents  at  the 
places  where  payable ;  since  it  cannot  be  ex- 
pected that  a  bank  will  employ  one  of  its  own 
officers  to  journey  about  and  collect  such  bills. 
In  such  case,  therefore,  as  in  case  of  bills  ex- 
pressly left  with  a  bank  for  transmission  only, 
if  the  bank  in  good  faith  employ  suitable  sub- 
agents  for  collection,  it  is  not  liable  for  their 
neglect  or  default.  U.  S.  Supreme  CU  1828, 
Bank  of  Washington  v.  Triplett,  1  Pet,  25 ; 
JfoM.  Supreme  Ct.  1889,  Fabens  v.  Mercantile 
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Bank,  23  Pick,  380 ;  1848,  Dorchester  &  Milton 
Bank  «.  New  England  Bank,  1  Cush.  177.  And 
aeeufitna  Ins.  Co. «.  Allen  Bank,  25  IlL  248. 

487.  A  bank  receiving  for  collection  a  bill 
of  exchange,  drawn  in  New  York  upon  a  per- 
son ledding  in  another  State,  is  liable  for  any 
neglect  of  duty  occurring  in  its  collection, 
whether  arising  fVom  the  default  of  its  officers 
here,  its  correspondents  abroad,  or  the  agents 
of  such  correspondents.  This  liability  may, 
however,  be  varied  by  express  contract,  or  by 
usage  and  custom.  N.  F.  Gt,  of  lSfrrQT%^  1889, 
Allen  «.  Merchants'  Bank,  22  Wend.  215. 

488*  Duty  of  the  second  hank.  A  bank 
receiving  from  another  bank  a  bill  or  note 
for  collection,  is  bound  to  present  the  same 
for  payment,  and  if  the  same  is  not  paid  at 
maturity,  to  give  due  notice  of  the  dishonor 
io  the  Jtankfrom  which  the  note  tocu  received; 
but  it  is  not  required,  unless  by  special  agree- 
ment, to  give  notice  to  any  other  party  to  the 
note.  Mass.  Supreme  Ct.  1844,  Phipps  9.  Mill- 
bury  Bank,  8  Mete,  79.  And  see  Colt  v.  No-* 
Ue,  S  Mass.  167 ;  Eagle  Bank  9.  Chapin,  3 
Pick.  180 ;  Mead  «.  Engs,  5  Cow.  303 ;  How- 
aid  V.  Ives,  1  mU,  268 ;  Bank  of  United 
States  V.  Davis,  2  SOI,  451 ;  Bank  of  United 
States  t.  Gk>ddard,  5  Mas,  366 ;  Haynes  v, 
BirkA,  3  Bos.  db  P.  599 ;  contra,  Smedes  «. 
Bank  of  Utica,  20  Johns.  372. 

489.  Who  may  enforce  it;— the  duty  of  the 
coEectlBg  bank.  Where  the  holders  of  a  bill 
payable  in  Washington  indorsed  it,  and  en- 
trusted it  to  the  M.  Bank,  to  be  transmitted 
to  a  bank  in  Washington,  for  collection.  The 
cashier  of  the  M.  Bank  indorsed  it,  and  sent 
it  to  the  Bank  of  Washington,  together  with 
other  bills,  and  without  any  statement  of  the 
ownership.  Eeldy  that  the  Bank  of  Wash- 
ington might  be  liable  to  the  real  owners  of 
the  bill  for  failure  of  duty  in  collecting.  U. 
8.  Supreme  Ct.  1828,  Bank  of  Washington  v. 
Triplett,  1  Pet.  25. 

490.  The  deposit  of  a  bill  in  one  bank,  to 
be  transmitted  to  another  for  collection,  is  a 
common  usage,  and  well  understood ;  and  the 
duty  of  a  bank  receiving  such  bill  for  collec- 
tion, is  precisely  the  same,  whoever  may  be 
the  owner  thereof  The  custom  to  indorse  a 
a  bm  entrusted  to  a  bank  for  collection,  is 
also  univeraal ;  and  the  indorsement  by  the 
original  owners  gives  the  collecting  baiJs:  no 
l^al  reason  for  supposing  that  they  have 
parted  with  their  interest,  or  that  the  trans- 
mitting bank  has  aoquirod  it     Supreme  Ct. 


1828,  Bank  of  Waahmgton  «.  Triplett,  1  Pet. 
25.  Compare  Camden  v.  Doremus,  3  How. 
615 ;  Patriotic  Bank  of  Washington  «.  Farm- 
ers' Bank  of  Alexandria,  2  Cranch  C.  Ct. 
560. 

4»1.  Where  a  bill  is  delivered  by  the 
payee  to  a  bank  to  be  transmitted  for  collec- 
tion, the  bank  to  which  it  is  accordingly 
transmitted  becomes  the  agent  of  the  payee, 
and  answerable  to  him  alone  for  any  breach 
of  its  duty  in  relation  to  the  bill.  If,  by  the 
mistake  of  the  latter  bank,  the  first-mentioned 
bank  pays  over  the  value  to  the  payee  and 
the  bill  proves  to  be  dishonored,  the  first- 
mentioned  bank  can  recover  back  the  money 
on  the  payee's  indorsement ;  and  any  breach 
of  duty  upon  the  part  of  the  other  is  no  de- 
fence. Circ.  Ct.  JD.  C.  1838,  Farmers'  Bank 
f>.  Owen,  5  Cranch  C.  Ct.  504. 

492.  If  it  be  necessary  or  convenient  for 
a  bank  receiving  a  biU  for  collection,  to  em- 
ploy some  other  bank  or  individual  to  collect 
the  bill,  either  at  the  place  of  its  location,  or 
at  a  distant  place  where  the  bill  is  payable, 
and  it  does  so,  the  latter,  on  receiving  the  biU 
and  entering  upon  the  discharge  of  their 
trust,  becomes  the  agent  of  the  former  bank, 
and  not  of  the  owner,  and  in  the  absence  of 
agreement  to  the  contrary,  is  answerable  to 
them  for  any  neglect  in  the  discharge  of  their 
duties  as  agent,  whereby  the  former  bank  sus- 
tains any  loss  or  damage.  JV.  T.  Ct.  of  Ap- 
peals^ 1852,  Montgomery  Co.  Bank  v.  Albany 
City  Bank,  7  N.  T.  (3  Seld.)  459 ;  1854,  Com- 
mercial Bank  t.  Union  Bank,  11  If.  T.  (I 
Kern.)  203. 

498.  When  a  bank  or  broker,  or  other 
dealer,  receives,  upon  good  consideration,  a 
note  or  bill  for  collection  in  the  place  where 
such  bank,  broker,  or  dealer  carries  on  bus- 
iness, or  at  a  distant  place,  the  party  receiv- 
ing the  same  for  collection  is  liable  for  th^ 
neglect,  omission,  or  other  misconduct  of  the 
bank  or  agent  to  whom  the  note  or  bill  is  sent, 
either  in  the  negotiation,  collection,  or  pay- 
ing over  the  money,  by  which  the  money  is 
lost,  or  other  iigury  sustained  by  the  owner 
of  the  note  or  bill,  unless  there  be  some  agree- 
ment to  the  contrary,  express  or  implied. 
[Citing  3  Bam.  &  Ct.  419 ;  and  distinguish- 
ing 1  Pet  25.]  y.  T.  Ct.  of  Errors,  1839, 
Allen  V.  Merchants'  Bank,  22  Wend,  215 ;  JV.  T. 
Ct.  of  Appeals,  1852,  Montgomery  Co.  Bank 
V,  Albany  City  Bank,  7  jy.  V.  (3  Seld.)  459 ; 
1854,  Commercial  Bank  v.  Union  Bank,  11 
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K  Y,  (1  Kem.)  208 ;  S.  R  N.  Y,  Superior 
Ct.  1849,  Hoard  v.  Gamer,  3  San^f.  179. 

494.  The  Bank  of  P.  by  arrangement 
'wWi  the  Bank  of  W.  redeemed  its  circnlar 
tion,  and  paid  its  drafts  on  the  credit  of  its 
remittances  for  collection ;  and  having  re- 
ceived from  them,  nnder  this  arrangement,  a 
draft  indoised  in  blank  and  payable  at  sight, 
indorsed  it  for  collection  to  a  third  bank. 
Mddy  that  the  Bank  of  P.  could  maintain  an 
action  against  such  third  bank  for  neglect  to 
charge  the  parties  to  the  draft,  or  for  the 
money  collected.  Under  such  an  arrange- 
ment^ it  was  the  legal  owner  of  the  draft. 
N,  Y,  Ct,of  AppedUy  1854,  Commercial  Bank 
».  Union  Bank,  11  JV.  Y.  (1  Kern.)  203. 

495«  Where  a  bank  in  Ohio  forwards  a 
draft  payable  in  New  York,  which  has  been 
placed  in  its  hands  for  collection,  to  its  cor- 
respondent in  that  place,  such  correspondent 
is  the  agent  of  the  bank,  and  not  the  sub- 
agent  of  the  owner  of  the  draft,  and  the 
bank  is  responsible  for  the  proceeds  of  the 
draft  immediately  on  its  collection  by  him ; 
and,  without  some  agreement  to  the  contrary 
between  the  bank  and  the  owner  of  the  draft, 
payment  to  such  correspondent  is  payment  to 
the  bank.  Ohio  Supreme  Ct.  1858,  Reeves  v. 
State  Bank  of  Ohio,  8  Ohio  St.  465. 

49^  l£j  before  such  draft  is  collected,  the 
bank  becomes  insolvefit,  the  owner  of  the 
draft  may,  by  proper  notice,  revoke  its  agen- 
cy, and  make  su<^  correspondent  his  agent 
for  the  collection,  so  as  to  make  him  directly 
liable  to  said  owner  for  the  proceeds  of  the 
draft  when  collected.  But  if  the  bank  be- 
come insolvent  after  the  draft  is  collected  by 
such  agent,  and  the  proceeds  are  undistin- 
guishably  merged  with  other  assets  of  the 
bankrupt,  through  the  extent  of  the  dealings 
between  the  bank  and  such  agent,  the  latter 
having  in  his  hands  at  the  time  many  drafts 
and  proceeds  of  drafts  from  said  bank,  and 
paying  over  to  the  assignees  of  the  bank  a 
general  balance,  the  owner  can  only  prove 
his  claim  like  other  creditors.  lb. 

497.  Entry  in  dealer's  book*  Although  the 
extension  of  bills  of  exchange,  deposited  for 
collection  in  the  books  of  the  bank,  and  in 
the  bank  book  of  the  depositor,  is  equivalent 
to  payment,  or  actual  collection  of  the  bills, 
yet,  if  made  under  mutual  mistake,  the  bank 
is  not  bound  by  it,  and  frequent  settlements 
of  the  depositor's  bank  book,  previous  to  the 
discoveiy  of  the  mifltake  in  which  the  bills 


were  credited  to  him  as  paid,  will  not  neces- 
sarily alter  the  rights  of  the  jMurties.  Pa.  Su- 
preme Ot  1884,  Miechanics'  Bank  v.  Earp,  4 
Mawle^  884. 

498.  A  bank  by  mistake  carried  a  note  de- 
posited for  coUection,  to  the  depositor's  credit 
on  his  bank  book,  as  paid,  and  afterwards 
erased  the  credit  fh>m  his  book,  on  discover- 
ing the  mistake.  The  depositor  gave  notice 
to  the  bank  that  he  held  it  responsible  for 
the  amount,  and  the  bank  sued  the  maker  of 
the  note  in  its  own  name,  and  also  sued  his 
bail,  both  of  which  suits  were  fruitless,  ffeldy 
that  the  bank  was  liable  to  the  holder  for 
the  amount  Phil.  Distriet  Ct.  1833,  Weth- 
eriU  V.  Bank  of  Pennsylvania,  1  MUm^  399. 

6.  Lien. 

499*  In  general,  whenever  a  banker  has 
advanced  money  to  another,  he  has  a  lien 
on  all  the  paper  securities  which  are  in  his 
hands,  for  the  amount  of  his  general  balance, 
unless  such  securities  were  delivered  to  him 
under  a  particular  agreement  U.  S.  Supreme 
Ct.  1848,  Bank  of  the  Metropolis  v.  New 
England  Bank,  1  How.  284 ;  17  Pet.  174. 

600.  On  numeys  collected*  Where  there 
have  been  for  several  years  mutual  ai^  ex- 
tensive dealings  between  two  banks,  and  an 
aocotrnt  current  kept  between  them,  in  which 
they  have  mutually  credited  each  other  with 
the  proceeds  of  all  paper  remitted  for  coUeo- 
tion,  when  received,  and  charged  all  costs  of 
protest,  postage,  &c.  and  accounts  have  been 
regularly  transmitted  from  one  to  the  other, 
and  settled  upon  these  principles ;  and  upon 
the  face  of  the  paper  transmitted,  such  paper 
always  appeared  to  be  the  property  of  the  re- 
spective banks,  and  to  be  remitted  by  each  of 
them  upon  its  own  account;  either  bank  has  a 
lien,  for  a  general  balance  of  account,  tfpon  the 
paper  thus  transmitted,  no  matter  who  may 
be  the  real  owner  of  such  paper ;  the  pos- 
session of  the  paper  being  prima  fade  evi- 
dence that  it  was  the  property  of  the  bank 
remitting  it  The  other  bank,  without  notice 
to  the  contrary,  had  a  right  so  to  treat  it,  and 
was  under  no  obligation  to  inquire  whether 
it  was  held  as  agent  or  as  owne^;  and  if  an 
advance  of  money  had  been  made  upon  the 
paper,  the  right  to  retain  for  that  amount 
would  hardly  be  disputed.  Ko  difference  in 
principle  appears  between  an  advance  of 
money  and  a  balance  suffered  to  remain  upon 
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tiie  faith  of  these  matual  dealings.  In  the 
one  case,  as  well  as  the  other,  credit  is  given 
npon  the  paper  deposited,  or  expected  to  be 
transmitted,  in  the  usual  course  of  the  tran»- 
actions  between  the  partieSb*    lb. 

oOl.  If  the  accounts  show  that  it  was  the 
practice  and  understanding  of  the  banks  to 
allow  these  balances  to  stand  and  await  the  col- 
lection of  the  paper  so  remitted,  the  rights  of 
the  parlies  are  the  same  as  if  there  had  been 
a  poaiti-VB  and  express  agreement ;  and  such 
mutual  indulgence  on  these  balances  would 
be  a  Talid  consideration,  and,  like  the  actual 
adyance  of  money,  giye  the  bank  receiving 
such  bill  a  right  to  retain  the  amount  due 
after  dosing  the  account.    lb. 

603*  In  such  a  case,  if  it  appeared  as  mat- 
ter of  £act  that  the  bank  claiming  the  lien 
bad  notice  at  the  time  of  the  mutual  deal- 
ings between  them,  that  the  other  bank  had 
no  interest  in  the  bills  and  notes  in  question, 
and  that  it  transmitted  them  for  collection 
merely  as  an  agent,  then  the  former  bank 
would  not  be  entitled,  as  against  the  true 
owner,  to  retain  for  the  general  balance 
against  the  remitting  bank.  And  if  the 
bank  claiming  the  lien  had  not  notice  that 
the  remitting  bank  was  merely  an  agent,  but 
regarded  and  treated  it  as  the  owner  of  the 
paper  transmitted,  yet  the  bank  receiving 
would  not  be  entitled  to  retain  against  the 
real  owners,  unless  credit  was  given  to  the 
bank  which  remitted  it,  or  balances  were 
Buffered  to  remain  in  its  hands  to  be  met  by 
the  negotiable  paper  transmitted,  or  expected 
to  be  transmitted,  in  the  usual  course  of  deal- 
ing. But  if  the  jury  found  that  the  bank 
receiving  the  bill  in  question  regarded  and 
treated  the  remitting  bank  as  the  owner  of 
it,  and  had  no  notice  to  the  contrary;  and, 
upon  the  credit  of  such  remittances,  made  or 
anticipated  in  the  usual  course  of  dealing 
between  them,  balances  were  from  time  to 
time  sufEsred  to  remain  in  the  hands  of  the 
remitting  bank,  to  be  met  by  the  proceeds  of 
such  negotiable  paper,  then  the  bank  receiv- 
ing the  paper  is  entitled  to  retain,  against 
the  true  owners,  for  the  balance  of  account 
due  ficom  the  remitting  bank.    lb, 

*  Bee  UiU  cue  examined  and  dlstlngnlBhed  in  Hofftamn 
«.  imier,  9  Botw.  884,  where  U  was  held  that  the  banker 
eoold  not  claim  a  lien,  it  appearing  thai  the  indoraement 
was  exprened  to  be  **  for  coUeotion,"  and  the  paper  had  been 
entered  In  aocoont  aooordinglj,  and  there  was  no  nnder- 
ftandlng  that  delay  to  draw  for  balances  waa  dependent  on 


503.  A  bank  which  receives  firom  another 
bank  promissory  notes  of  third  persons,  for 
coUecdon  merely,  which  notes  are  subse- 
quently paid  by  the  makers, — ^but  which  does 
not  part  with  value,  give  credit,  relinquish 
any  security,  or  assume  any  burden  or  respon- 
sibility on  the  fiuith  of  the  notes,  cannot  re- 
tain the  same,  or  their  proceeds,  as  against 
the  true  owner,  on  account  of  a  balance  due 
to  them  from  the  bank  from  whom  they  re- 
ceived such  notes,*  K  T.  Bu^eme  Ct.  1867, 
McBride  9.  Farmers'  Bank  of  Salem,  25 
Barb,  657.  And  see  Case  9.  Mechanics*  Bank- 
ing Association,  4  N,  T.  (4  Camst)  166. 

504.  A  bank  was  in  the  custom  of  receiv- 
ing frx)m  another  bank  large  amounts  of  pa- 
per for  collection,  under  circumstances  indi- 
cating knowledge  that  much  of  it  was  placed 
merely  for  collection.  By  their  usual  course 
of  dealing,  the  receiving  bank  gave  no  credit 
until  collection,  and  the  bank  sending  the 
paper  was  at  liberty  to  recall  it  at  any  time, 
and  when  a  note  was  dishonored,  it  was  to  be 
immediately  returned  and  expenses  charged ; 
and  every  week  all  balances  between  the  two 
banks  were  paid  up. 

Heidy  that  the  bank  receiving  paper  for 
collection  from  the  other,  under  these  circum- 
stances, could  not  assert  a  lien  upon  it  against 
the  owner  for  a  claim  they  held  against  the 
other  bank.  JT.  T,  Supreme  Ct.  Sp.  T.  1850, 
Van  Amee  v.  Bank  of  Troy,  8  Barb.  312 ;  S. 


*  Where  a  banker,  having  mutual  dealings  with  another 
banker,  Is  in  the  haMt  of  transmitUng  to  him,  in  the  usual 
course  of  business,  negotiable  paper  for  collection,  the  col- 
lection bdng  in  fact  somedmes  on  account  of  the  transmit- 
ting banker  himself,  and  sometimes  on  account  of  Us  cus- 
tomers, and  be  falls  while  owing  his  cmresponding  banker  a 
balance  in  general  account; — the  corresponding  banker 
haying  received  such  paper,  cannot  retain,  to  answer  that 
balance,  any  paper  so  transmitted  for  collection,  and  really 
belonging  to  third  persons,  if  he  knew  it  was  sent  for  collec- 
tion merely. 

Neither  can  he  retain  it,  If  he  did  not  know  that  It  was  so 
sent,  unless  he  gave  credit  to  the  transmitting  banker,  or 
suffered  a  balance  to  remain  in  the  hands  of  the  transmit- 
ting banker,  to  be  met  by  the  paper  transmitted,  or  expected 
to  be  transmitted,  in  the  usual  course  of  dealings  between 
them. 

But  if  the  receiving  banker  have  treated  the  transmitting 
banker  as  owner  of  the  transmitted  paper,  and  had  no  no- 
tice to  the  contrary,  and  upon  the  credit  of  such  remit- 
tances, made  or  anticipated  in  the  usual  course  of  dealing 
between  them,  balances  were  ftom  time  to  time  suffered  to 
remain  In  the  hands  of  the  transmitting  and  now  insolvent- 
banker,  to  be  met  by  proceeds  of  such  n^oUable  paper 
transmitted,  then  the  receiving  banker  is  entitled  to  retain 
the  paper  or  Its  proceeds  against  the  banker  sending  it,  for 
the  balaD<w  of  account  due  him,  the  receiving  banker.  As 
respects  the  knowledge  of  or  notice  to  the  receiving  banker, 
it  is  unimportant  trom  what  source  be  may  have  derived  it. 
Sweeny  v,  Easter,  1  WaU,  160. 
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C.  9vb  nam.  Van  Namee  v.  Bank  of  Troy,  5 
Edw.  Pr.  ICl. 

VI.     Ubages. 

505.  How  usages  of  banks  may  be  es- 
tablished. Usages  of  banks  will  not  be  jn- 
diciaUy  noticed,  but  must  be  proved,  or  must 


have  been  heretofore  proved  and  established  284 ;  17  Pet,  174 ;  Bank  of  the  Metropolis  e. 


roe,  6  Mom.  449 ;  Lincoln  &  Kennebec  Bank 
«.  Page,  9  JfoM.  155 ;  Lincoln  &  Kennebec 
Bank  «.  Hammatt,  9  Mass.  159;  Blanchard«. 
Billiard,  11  Mass.  88;  Smith  o.  Whiting,  13 
Mass,  6 ;  Whitwell  f>.  Johnson,  17  Mass.  449 ; 
City  Bank  f>.  Cutter,  8  Pick,  414;  Brent  v. 
Bank  of  the  Metropolis,  1  Pet,  89 ;  Bank  of 
the  Metropolis  9.  New  England  Bank,  1  Ebw. 


by  courts  of  justice,  before  they  will  be  re 
cognized  and  applied.  Md,  Ot  of  Appeals, 
1837,  Planters'  Bank  «.  Farmers'  &  Mechan- 
ics' Bank,  B  GiU  dk  J.  449. 

50ft.  A  single  case  is  not  sufficient  to  es- 
tablish a  general  usage  of  a  bank.  Md.  Ct. 
of  Appeals,  Duvall  e.  Farmers'  Bank,  9  QiU 
A  J.  81. 

507.  A  usage  of  a  bank  is  not  necessarily 
obligatory  from  the  tune  of  its  adoption. 
To  give  it  the  force  qf  law,  requires  an  ac- 
quiescence and  notoriety,  from  which  an  in- 
ference may  be  drawn  that  it  is  known  to  the 
public,  and  especially  to  those  who  do  busi- 
ness at  the  bank.  U,  8.  Supreme  Ct.  1853, 
Adams  v.  Otterback,  15  How.  589. 

508.  It  seems,  that  in  the  performance  of 
acts  within  the  legitimate  authority  of  the 
board,  the  ordinary  usage  and  practice  of  a 
bank,  in  the  absence  of  counter  proof,  must 
be  supposed  to  result  from  the  regulations 
prescribed  by  the  board  of  directors,  to  whom 
the  charter  and  by-laws  submit  the  general 
management  of  the  bank,  and  the  control  and 
direction  of  its  officers.  [12  Wheat  64.] 
Minor  f .  Mechanics'  Bank  of  Alexandria,  1 
Pet.  46,  70. 

509.  The  usage  of  issuing  certificates  of 
deposit,  by  a  teller  of  a  bank,  is  not  evidence 
to  prove  a  usage  of  certifying  checks.  Mass. 
Supreme  Ct  1845,  Mussey  e.  Eagle  Bank,  9 
Mete.  306. 

510.  The  usage  of  the  bank's  notary,  not 
to  be  deemed  the  usage  of  the  bank.  Bank 
of  Alexandria  e.  Deneale,  2  Craneh  C,  Ct. 
488. 

511.  Their  effeet,  generally.  That  the 
reasonable  and  established  customs  of  banks 
enter  into  and  make  a  part  of  contracts 
made  with  them,  by  persons  having  knowl- 
edge of  such  usages,  and  must  have  due 
weight  in  expounding  such  contracts,* — see 
Jones  e.  Falcs,  4  Mom.  245 ;  Widgery  t.  Mun- 

*  That  a  local  usage,  not  ahown  to  extend  to  bankt,  may 
be  not  binding  upon  the  banks  of  the  looalUj, — see  Teaton 
V,  Bank  of  Alexandria,  5  Craneh^  40. 


Kew  England  Bank,  6  How.  212;  Hartford 
Bank  «.  Stedman,  8  Conn.  489;  Beoner  e. 
Bank  of  Columbia,  9  Wheat.  581. 

512.  That  where  the  charter  and  by-laws 
of  a  bank  are  silent  as  to  the  manner  and 
form  in  which  its  acts  and  contracts  shall  be 
evidenced,  general  usage,  and  the  course  of 
busmess  of  similar  institutions  will  govern, — 
see  Neiffer  v.  Bank  of  Enoxville,  1  Head,  162. 

61S.  —  effect,  in  respect  to  making  pay- 
ments. The  special  custom  of  bankers  in  a 
particular  loc^ty  cannot  change  values  as 
fixed  by  law ;  and,  if  some  persons  have  been 
in  the  habit  of  receiving  depreciated  paper 
in  payment  of  dues,  the  right  to  enforce 
payments  in  such  paper  does  not  exist.  Such 
a  right  can  only  arise  by  contract.  lU.  Si^ 
preme  Ct.  1862,  Marine  Bank  of  Chicago  e. 
Chandler,  27  lU.  525 ;  Marine  Bank  of  Chi- 
cago V.  Bimey,  28  III,  90 ;  Marine  Bank  of 
Chicago  V.  Rushmore,  28  lU,  468. 

514.  A  custom  of  a  bank  to  pay  only  half 
of  a  half  bank  note, — Held  to  be  bad,  as  un- 
supported by  law.  N.  C.  Supreme  Ct.  1884, 
Allen  V.  State  Bank,  1  Dev.  4b  B.  8. 

515.  That  a  custom  of  a  bank  not  to  cor- 
rect mistakes  in  the  receipt  or  payment  of 
money,  unless  discovered  before  the  person 
leaves  the  room,  is,  illegal  and  void — see  Gal- 
latin €.  Bradford,  1  Bttib,  209. 

516.  — in  respect  to  deposits.  An  usage, 
established  by  proof,  that  current  deposits 
made  in  a  bank,  and  the  proceeds  of  notes 
and  drafts  placed  for  collection,  are  to  be  paid 
to  the  depositor  upon  demand,  at  the  counter 
of  the  bank,  would  prevent  the  running  of 
the  act  of  limitations  against  such  depositor, 
until  payment  of  his  claim  had  been  refused, 
or  some  act  done  with  his  knowledge,  dis- 
pensing with  the  necessity  of  a  demand. 
What  would  dispense  witii  such  demand. 
Md.  Ct.  of  Appeals,  1837,  Planters'  Bank  e. 
Fanners'  &  Mechanics'  Bank,  8  Gill  A  J, 
449;  1838,  Union  Bank  of  Qeoi^etown  e. 
Planters'  Bank,  9  QUI  d  J.  489,  Same  «. 
Same,  10  OiU  d  J.  422. 
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517.  Proof  of  usage  by  banks  which  are 
members  of  the  clearing  hoose  in  the  city  of 
New  Tork,  in  regard  to  the  return  of  checks 
drawn  on  banks  in  that  city,  is  not  applicable 
to  checks  drawn  on  banks  at  a  distance.  N, 
J,  CL  of  Errors^  1864,  Overman  v.  Hoboken 
City  Bank,  81  K  J.  Law  {%  Vroam),  563. 

518.  —  in  respect  to  diseonnts.  Where  a 
note  is  made  for  the  purpose  of  being  nego- 
tiated at  a  bank,  whose  custom,  known  to  the 
parties,  it  is  to  demand  payment  and  give  no- 
tice on  the  fourth  day,  that  custom  forms  a 
part  of  the  contract,  at  least  so  far  as  to  bind 
the  rights  of  those  who  are  parties  to  it ;  and 
may  be  shown  by  parole.  Ui  8.  Supreme  Ct. 
1824,  Renner  «.  Bank  of  Columbia,  9  Wheat, 
581 ;  1828,  Bank  of  Washington  v.  Triplett, 

1  Pet,  25. 

519*  Where  a  note  was  in  terms  made  pay- 
able at  a  bank,  Held,  that  the  parlies  were 
bound  to  know  its  usages,  and  had  impliedly 
agreed  that  those  usages  should  become  a  part 
of  their  contract*  U,  8,  Supreme  Ct.  1826, 
Mills  «.  Bank  of  United  States,  11  Wheat. 
431 ;  Mies.  Ct.  ofError^y  1844,  Cohen  r.  Hunt, 

2  8me^  di  M.  227. 

5S0.  A  party  to  a  note  discounted  by  a 
bank  is  not  bound  by  the  special  and  par- 
ticular usage  of  such  bank,  unless  upon  his 
agreement  express  or  implied.  Oire.  Ct,  D. 
€.  1824,  Bank  of  Alexandria  v.  Deneale,  2 
Craneh  0.  Ot.  483 ;  distinguishing  Henner  v. 
Bank  of  Columbia,  9  Wheat.  581. 

521.  The  rule  and  practice  of  a  bank  to 
take  notes  signed  by  the  promisors,  without 

*  This  rule  applied  where  a  note  was  made  payable  In  the 
Dtablct  of  Oolambifr— It  appearing  that  bj  the  efltablUhed 
cutam  of  the  banks  in  the  District  of  Columbia,  payment  of 
a  promissory  note  ot  bill  is  to  be  demanded  on  the  fourth 
dsy  after  the  time  limited  for  the  payment  thereof,  in  order 
to  ebaiqge  the  Indoner,  contrary  to  the  general  law  merchant, 
wUdi  reqoires  a  demand  on  the  third  day.  Renner  v.  Bank 
of  Coliunbia,  9  WhealSSl;  Mills  «.  Bank  of  United  States, 
11  Wheal  481 ;  1828,  Bank  of  Washington  p.  Triplett,  1  Pet 
96b  See  also  upon  this  usage.  Patriotic  Bank  r.  Farmers* 
Bsak,  %  Craneh  O,  01660;  Brent «.  Ooyle,  Id.  887 ;  Bank 
of  Alexandria  «.  WDson,  S  /i.  0 ;  Bank  of  Washington  «. 
Bcgmalds,  Id.  399 ;  Bank  of  Columbia  «.  Lawrence,  Id.  610 ; 
Bank  of  OcdamUa  «.  MoBenny,  8  Id.  861. 

had  where  the  InTariable  onge  of  apartlcnlar  bank  was, 
iriMO  the  maker  of  an  accommodation  note  resided  out  of 
the  dty,  to  reqidre,  as  a  condition  of  the  loan,  a  stipulation 
that  a  dwmand  of  payment  at  the  bank  should  be  snffi- 
deot,  and,  In  the  pavticuiar  case,  the  note  in  question  had 
been  renewed  for  years  without  any  personal  demand,  the 
Baker  rariding  out  of  the  dty,  and  the  indorser  liavlng  been 
active  in  proeoring  the  aooonmiodatlon,— ^«((2,  that  the  Jury 
nlglift  Infer  from  these  drcnmstanees  taken  together,  an 
agreement  to  diq;iensa  with  a  personal  demand.  Brent «. 
Bank  of  the  Metropolis,  1  PeL  89 ;  Bank  of  Washington  «. 
Beyaafata,^  OoneA  O.  Ci.  389.  i 


any  distinction  indicating  thereon  who  is 
principal  and  who  surety,  is  not  alone  suf- 
ficient to  enable  it  to  hold  a  surety,  known  by 
it  to  be  such,  after  it  has  extended  the  time 
of  payment  beyond  that  specified  in  such 
note,  without  the  consent  of  the  surety,  even 
if  the  surety  had  knowledge  of  such  usage 
and  practice.  Me.  Supreme  Ct.  1856,  Lime 
Rock  Bank  v.  Mallett,  42  Me.  349. 

522«  —  in  respect  to  collections.  That  the 
usage  of  banks  to  give  notice  to  the  makers 
of  notes  of  the  time  of  their  maturity  and 
place  of  deposit  for  collection,  cannot,  where 
such  notice  has  been  deliyered,  be  substituted 
for  a  demand  of  payment,  so  as  to  affect  the 
indorser, — see  Fanners'  Bank  v.  Duvall,  7 
QiU  d  J.  78. 

528.  That  where  a  bank  is  employed  to 
collect  according  to  its  own  usage,  it  is  not 
liable  for  damages  by  a  delay  in  presentment, 
which  was  in  conformity  with  that  usage, — 
see  Patriotic  Bank  of  Washington  «.  Farmers' 
Bank  of  Alexandria,  2  Craneh  C.  Ot.  560. 

524.  —  in  respect  to  aoeonnts.  Whe|p 
accounts  were  rendered  by  one  banking  insti- 
tution to  another,  according  to  a  proved 
usage  between  them,  and  where  it  was  fur- 
ther proved  that,  in  case  either  objected  to 
the  account  of  the  other,  it  was  the  usage 
for  the  objecting  bank  to  give  notice  thereof 
to  the  other — Eeld,  that,  from  the  absence  of 
such  objection,  the  jury  might  infer  that  the 
bank  receiving  the  account  acquiesced  in  its 
correctness.  Md.  Ct.  of  Appeals^  1838,  Union 
Bank  v.  Planters'  Bank,  9  GiU  d  J.  439. 

52o«  —  in  respect  to  receiving  pacbiges. 
As  between  a  confflgnee  (a  bank)  and  an  ex- 
press company  in  the  habit  of  carrying  their 
packages,  it  is  competent  for  the  carrier  to 
prove  that  after  banking  hours  the  bank  is 
closed  only  as  to  banking  business,  and  not 
as  to  the  reception  of  packages,  but  that  the 
latter  have  habitually  been  received  on  the 
anival  of  the  trains  after  *'  banking  hours  " 
And  that  fact  being  proved,  a  tender  of  the 
package  to  the  bank,  an  hour  and  a  half 
after  banking  hours,  at  half-past  five  o'clock 
F.  M.  in  summer — ^was  Bidd,  a  good  and  rea- 
sonable tender.  Wis.  Suprieme  Ot.  1858,  Mar- 
shall v.  Wens,  7  Wis,  1. 
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BSNEFIT  800IETIXS. 

[Under  Ttrloos  naniai,  in  Ttrloui  Btatea,  eorpontlon*  ex* 
in  to  reorive  perlodioal  paymenU  from  membart,  and 
hold  them  u  a  fund  to  be  loaned  or  given  to  members 
needing  peeuniary  relief.  Such  are  "BeneAdal  Sod- 
eliee  »  of  Bfaryland ;  '*  Fond  Anodationa  **  of  llieMmri ; 
"  Loan  and  Fund  AModatlons"  of  Mawwrhnirtti ; ''  Me- 
chanics* Associations  "  of  Michigan ;  "  Protection  Bod- 
eUes  "  of  New  Jersey.  **  Friendly  Societies  '*  •  in  Great 
Britain  are  a  still  more  eztensiTe  and  important  spedea 
belonging  to  this  dass.  These  all  resemble  each  other 
In  leading  features  and  character ;  and  sach  deddons  of 
the  courts  as  are  applicable  to  them  irrespecUye  of  dis- 
tinctions in  detail,  are  stated  in  this  title;  no  more  ftk 
miliar  name,  generally  applicable,  being  known.] 

1.  Natnre  of  the  organization.  Friendly 
societies  not  insurance  6(nnpanis»  within  a 
covenant  to  effect  a  policy  with  ''some 
respectable  insurance  company."  Conitenay 
V.  Comtenay,  8  J<fMS  A  La,  T,  619 

2.  The  rdbitton  of  membership.  A  mu- 
tual benefit  society  formed  by  seyeral  persons, 
bemg  partners  or  shareholders,  who  subscribe 
money,  and  carry  on  business  substantially 
for  the  benefit  of  the  indiyidual  members 
among  themsdyes,  and  not  for  the  benefit  of 
t||P  society  as  such,  is  not  a  partnership  or 
company  established  '^for  any  purpose  of 
profit"  within  the  meaning  of  sect  2  of  stat. 
7  &  8  Vict  ch.  110,  so  as  to  require  registra- 
tion. Q.  B,  1852,  Bear  «.  Bromley,  11  Eng. 
Law  d>  E.  414 ;  16  Jur,  450. 

8.  That  a  member  of  a  friendly  society  is 
not  a  partner  with  his  associates,  in  such  a 
sense  as  to  prevent  him  from  being  sued  in 
assumpsit  for  funds  of  the  society  which 
have  been  entrusted  to  his  keeping, — see 
Sharp  «.  Warren,  6  Prioe^  181.  Compare  in- 
fro,  5. 

•  Friendly  Societies,  as  the  ftigUsh  term  their  most  im- 
portant class  of  these  societies,  are  defined  to  be  "  associa- 
tions supported  by  subscription  for  the  mutual  relief  and 
maintenance  of  members  or  their  wives,  children,  relatives 
cr  other  non^ees,  against  casualties ;  such  an  sickness, 
old  age,  widowhood.  Friendly  societies  were  first  author- 
ised by  statute,  in  Great  Britain,  in  1798,  by  the  act  88 
Geo.  8,  ch.  64.  This,  with  several  subsequent  acts  on  the 
aamesnl^eci,  was  repealed  In  1829  by  the  act  of  10  G«o.  4, 
ch.  66;  by  which  a  more  (kyorable  system  was  introduced. 
From  1889  to  1860  these  societies  became  more  and  more 
numerous,  and  the  interests  involved  in  them  mors  im- 
portant; until  the  number  of  sodeUes  In  England  and 
Wales  undoubtedly  exceeded  ten  thousand,  embracing  an 
Bggngais  memberslilp  of  nearly  a  million  of  persons,  and 
ooBtnUing  annual  receipts  amoonilng  to  half  or  three- 
quarters  of  a  million  of  pounds. 

In  1850  the  whole  law  relating  to  these  societies  was  con- 
solidated by  the  act  18  k  14  Vict.  116 ;  which  act,  and  the 
subsequent  statutes  18  k  19  Vict.  ch.  68,  and  SI  ft  2S  Vict, 
ch  101,  give  details  of  their  organization  and  administra- 
tion, as  they  have  been  conducted  down  to  a  recent  date. 
Bee  also  the  act  25  ft  86  Vict,  oh.  87,  relative  to  Industrial 
and  Provident  Societies. 


4.  Talldity  of  menbers*   engagements. 

A  bond  to  the  trustees  of  an  unincorporated 
loan  fund  association,  the  articles  of  which 
provide  that  it  shall  terminate  as  soon  as  its 
fhnds  shall  be  sufficient  to  pay  $500  to  each 
member  to  whom  no  advance  shall  have 
been  made,  executed  by  a  member  who, 
having  offered  the  highest  premium,  has  ob- 
tained an  advance  of  (500,  deducting  that 
premium,  to  secure  the  payment  of  his  dues, 
is  not  void  for  uncertainty  because  it  pro- 
vides for  monthly  payments  to  be  continued 
$0  long  a»  the  society  shall  exist. 

Nor  is  it  void  for  usury  because  it  binds 
the  obligor  to  pay  a  stated  monthly  due  in 
addition  to  legal  interest,  on  the  whole  sum 
advanced.  Mass.  Supreme  Ct,  Merrill  t.  Mo- 
Intire,  13  Oray^  157. 

5.  In  an  action  on  a  note  given  to  the 
treasurer  of  a  mutual  benefit  society,  it  ap' 
peared  that  the  purpose  of  the  society 
was  to  accumulate  a  fund  to  be  loaned  to 
members  at  legal  interest.  The  loans  were 
put  up  at  auction  among  the  members.  The 
note  in  suit  was  given  for  a  loan  made  to  de- 
fendant, a  member,  and  Included  legal  interest 
on  the  advance,  and  a  bonus  bid  by  him  for 
the  privilege  of  taking  it.  Held,  that  the  con- 
tract was  not  usurious,  for  the  reason  that- it 
was  not  a  loan,  but  an  advance  of  partnership 
funds.  The  rules  of  the  society  were,  in  effect, 
a  mere  agreement  by  partners  that  their  joint 
contribution  should  be  advanced  for  the  use 
of  one  or  the  other,  as  occasion  should  require, 
and  this  was  not  horrotoing,  C.  P.  1889,  Sil- 
ver «.  Barnes,  6  Bingh.  K  C,  180.  To  the 
same  effect  is  Ohaneery^  1851,  Burbridge  v. 
Cotton,  15  Jur.  1070 ;  8  Eng.  L.  A  Eq.  57. 
Compare  supra  2,  8 ;  Contracts. 

6.  Right  of  members^  in  ftinds.  Under 
articles  of  a  voluntary  association,  providing 
that,  if  any  member  should  be  reduced  in 
circumstances  by  fire,  the  society  should  grant 
him  such  relief  from  its  funds  as  should  ap- 
pear just  and  reasonable,  and  extending  the 
same  privilege  to  the  widows  of  deceased 
members ;  no  member  has  any  vested  right 
in  the  funds  of  the  society.  Mass,  Supreme 
Gt,  1861,  Torrey  r.  Baker,  1  AUen,  120. 

7.  A  subsequent  provision,  unanimously 
adopted,  that  no  alteration  should  be  made 
to  the  articles  of  association  except  at  the  an- 
nual meeting,  or  at  that  meeting  unless 
two-thirds  of  the  members  present  agree  there- 
to, by  necessaiy  implication  admits  of  the 
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adoption  by  the  Bodety  of  a  rale  for  the  dis- 
position of  its  fondfl  wholly  different  from 
that  which  before  existed.  Bat  sach  change 
can  only  be  made  in  the  manner  prescribed ; 
and  a  vote  to  make  a  different  disposition  of 
the  f ands  at  sach  meeting,  by  a  vote  of  less 
than  two-thirds  of  the  members  present,  is  in- 
Talid,  although  after  the  meeting  is  over, 
enough  other  members  to  make  up  the 
requisite  number  request  in  writing  to  be  al- 
lowed to  record  their  votes  in  the  aflSrma- 
tive.    Tb. 

8.  Forfeitnre  of  shares.  By  one  of  the 
rales  of  a  benefit  building  society  it  was  pro- 
Tided  that  *'  any  member. not  haying  execu- 
ted a  mortgage  to  the  society  as  thereinafter 
mentioned,  continuing  to  neglect  the  pay- 
ment of  his  or  her  monthly  subscriptions  for 
six  consecutive  monthly  nights,  shall  there- 
upon cease  to  be  a  member  of  the  society,  and 
forfeit  all  his  or  her  interest  therein.'*  By 
other  rules,  the  general  management  was 
vested  in  twelve  directors,  a  quorum  of  whom 
was  to  consist  of  five.  The  plaintiff^  a  mem- 
ber of  the  society  (not  having  executed  a 
mortgage),  neglected  for  seven  successive 
months  to  pay  his  monthly  subscription,  but 
afterwards  tendered  the  amount,  and  the  fines 
payable  thereon,  to  two  of  the  directors,  who 
were  in  attendance  for  the  purpose  of  receiving 
payments,  and  who  accepted  the  same.  At  the 
fiiBt  monthly  meeting  of  the  directors  after 
the  money  was  so  paid,  it  was  resolved  that 
the  plaintiff  had  on  the  sixth  default  ceased 
to  be  a  member  of  the  society,  and  for- 
feited all  his  interest  therein;  and  it  was 
ordered  that  his  name  should  be  erased,  and 
the  money  received  from  him  by  the  two  di- 
rectors be  returned  to  him.  Hidd^  that  the 
share  was  properly  forfeited,  and  that  the  ac- 
ceptance of  the  money  by  the  directors,  under 
the  circumstances,  did  not  amount  to  a  waiv- 
er of  the  forfeiture.  (7.  P.  1856,  Card  «.  Carr, 
1  Cam.  B.  N.  B.  197,  88  Eng,  L.  &  Eq,  184. 

9.  Reference  of  clidms.  A  claim  by  the 
administrator  of  a  member  of  a  be^fit  society 
for  the  amount  of  a  policy  of  assurance  on 
the  life  of  such  a  member,  is  not  within  the 
rules  of  an  association,  enrolled  under  the 
friendly  societies  act,  providing  for  the  refer- 
ence of  matters  of  dispute  between  the  insti- 
tution and  members  thereof,  to  the  decision 
of  arbitrators.  Exch,  1856,  Kelsall  a,  Tyler, 
34  ETig.  JLAEq.  588. 

10.  Assessment  of  losses.  In  assessing  the 

8 


losses  of  an  association  upon  its  members,  the 
court  will  not  include  those  who  left  the  State 
before  the  corporation  closed,  and  are  with- 
out the  reach  of  its  process.  Vl.  Supreme  Ct, 
1865,  Henry  f>.  Jackson,  87  Vt  431. 

For  many  decisions  upon  benefit  societies, 
deemed  applicable  to  other  classes  of  corpo- 
rations also,  see  the  general  tides  throughout 
the  work ;  particularly  Boabd  ;  Bt-Laws  ; 
Membebb;  Officers. 


BEdXTESTS. 

[Oues  on  gifts  of  pergonal  property  to  eorporatiom  tan 
here  included.  Cases  on  gifts  ot  real  property  are  pre* 
seated  under  Dbvisbs.  And  the  general  doctrine  of  oor- 
porate  power  to  hold  property  in  trust,  or  for  a  charitable 
use,  irrespective  of  how  It  is  acquired,  is  under  Txnsn  ] 

1.  Power  to  take*  A  religious  corpora- 
tion may  accept  a  legacy,  charged  with  the 
payment  of  its  income  to  a  third  person  for 
life,  and  may  execute  the  trust  Wherever 
property  is  devised  to  a  corporation,  partly 
for  its  own  use  and  partly  for  the  use  of 
others,  the  power  of  the  corporation  to  hold 
the  property  for  its  own  use  carries  with  it 
the  power  to  execute  that  part  of  the  trust 
which  relates  to  others.  iV.  T,  Chamcefry^ 
1828,  Matter  of  Howe,  1  Paige^  214.  Com- 
pare Ayres  t).  Methodist  Episcopal  Church,  8 
aaiidf,  351 ;  8  M  F.  Leg.  Ob».  17. 

2*  A  bequest  to  a  corporation  not  for  its 
general  purposes,  but  in  trust  for  particular 
objects  within  the  scope  of  its  corporate  du- 
ties, is  good.  Therefore  a  bequest  to  the 
mayor  and  corporation  of  Philadelphia  for 
the  purpose  of  buying  land  and  building 
thereon  a  hospital  for  relief  of  the  indigent, 
blind,  and  lame,  is  valid.  Pa,  Supreme  Ct, 
1831,  Mayor  &c.  of  Philadelphia  v.  Elliott,  8 
Ba/wU,  170. 

As  to  the  power  of  Beligtons  corporations 
and  of  other  particular  corporations  to  take 
by  bequest  or  devise,  see  Relioious  Corpo- 
rations, and  other  tities  of  classes  of  corpo- 
rations. 

As  to  bequests  and  devises  to  Unlnoorpo* 
rated  associations,  see  Associations,  14, 15. 

8«  Payment  allowed  to  be  made  to  a  cor- 
poration which  could  not  take  by  bequest, 
as  agent  of  the  society  intended  to  be  bene- 
fited. See  Wright  v.  Trustees  of  Methodist 
Episcopal  Church,  Hoffm.  202. 
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4.  Talldlly.  A  beqaest  of  money  gen- 
erally, and  not  for  permanent  purposes,  to  an 
muncorporated  association  capable  of  clear 
identification,  is  valid.  Mich,  Supreme  Ct. 
1864,  Estate  of  Ticknor,  18  Mich,  44. 

5.  In  Vermont,  a  beqaest  to  the  treasnrer 
for  the  time  being,  of  a  charitable  association, 
for  the  uses  and  purposes  of  said  society,  is 
yalid,  though  the  objects  are  yague  and  in- 
definite, and  though  the  society  is  not  incor- 
porated. Vt  Supreme  Ct.  1835,  Burr  «.  Smith, 
7  Vt.  276. 

6.  A  bequest  made  to  a  certain  religious 
society  by  name,  which  is  organized  and 
known  by  the  name  mentioned  at  the  date 
of  the  win,  and  incorporated  by  the  same 
name  before  the  death  of  the  testator,  is  good. 
jy.  /.  Ghaneerf/j  1847,  Voorhees  v.  Voorhees, 
2  BaUt,  Oh,  511. 

7.  A  bequest  of  $80,000  to  A,  B  and  0, 
^  and  to  the  surviyors  &c.  upon  the  special 
trust  that  they  shall  permit  the  persons  who 
now  constitute  the  American  Board  of  Com- 
miBsioners  for  Foreign  Missions  (so  called) 
and  their  associates,  to  take  the  interest  and 
income  of  the  same  for  the  purposes  of  said 
board,  and  to  promote  the  pious  objects 
thereof,^' — sustained.  Bartlet  v.  King,  12 
Mas$,  587. 

8.  A  bequest  of  an  annual  sum,  out  of  the 
income  from  real  estate,  for  fifty  years  to 
trustees,  to  be  invested  by  them  and  accumu- 
lated during  that  time  and  then  applied  to 
establish  a  charity,  is  a  valid  bequest,  even  if 
the  accumulation  cannot  be  allowed  for  so 
long  a  period.  Mass,  Supreme  Ct.  1865, 
OdeU  «.  Odell,  10  AUen^  1. 

9.  A  bequest  of  money  to  a  church,  to  be 
laid  out  in  bread  yearly,  for  ten  years,  for  the 
poor  of  the  congregation,  is  good.  So  is  a 
bequest  of  money  to  trustees,  with  directions 
so  to  invest  it  that  the  interest  may  be,  from 
time  to  time,  applied  towards  the  education 
of  students  in  the  ministry,  of  a  specified 
congregation,  under  the  direction  of  the  ves- 
trymen of  specified  churches.  Pa.  Supreme 
Ct,  1827,  Witman  v.  Lex,  17  Serg,  &  R  88. 

10.  A  bequest  to  executors  for  the  uset)f 
such  of  the  poor  and  indigent  of  a  certain 
town  as  should,  from  time  to  time,  be  selected 
by  its  trustees,  is  not  avoided  by  the  inca- 
pacity of  the  trustees  of  the  town  to  take  by 
devise.  2f.  T.  A.  V,  Chan.  Ct.  1844,  Shot- 
well  «.  Mott,  2  San4f,  Oh.  46. 

11.  Bequest  to  the  "New  York  yearly 


meeting  of  Friends,  called  orthodox,  for  the 
use  of  its  ministers  in  straightened  circum- 
stances,"— sustained.  Shotwell  v.  Mott,  2 
Sandf.  Oh.  46. 

12*  A  direction  to  accumulate  funds  for  tibe 
erection  of  a  church,  not  allowable,  in  New 
York,-Haee  Wilson  «.  Lynt,  80  Bat^,  124. 

1 8.  Identmcation  of  beneficiary.  Where, 
in  a  bequest  intended  for  a  corporation,  the 
beneficiary  is  defectively  described,  parol  ev- 
idence is  admissible,  to  point  the  language  of 
the  will,  and  show  what  society  or  corpora- 
tion was  intended  by  the  testator.  N,  T,  A. 
V,  Chan.  Ct.  1844,  Hombeck  v.  American 
Bible  Society,  2  Sandf,  Ch.  183. 

14.  Bequests  of  a  residue  to  the  treasurers 
of  societies  named  as  "  Am.  Bible,  Tract, 
Synods,  Board  of  Missions,  Domestic  Mis- 
sions, N.  Y.  Colonization,  and  Seamen's 
Friend,''  sustained,  upon  parol  evidence  in 
fiivor  of  the  American  Bible  Society,  the 
American  Tract  Society,  the  General  Synod 
of  the  Reformed  Protestant  Church,  the  New 
York  State  Colonization  Society,  and  the 
American  Seamei/s  Friend  Society.    Tb. 

15.  A  legacy  to  "  the  ladies  of  tiie  Ursuline 
Order,  residing  in  Charleston,"  sustained,  as 
a  legacy  to  "  the  Ladies  UrsuHne  Community 
of  the  city  of  Charleston."  Banks  v.  Fhelan 
4  Barb.  (N.  T,)  80. 

16.  Abequestof£500  to  the  Westminster 
Asylum  for  pregnant  women, — Beld,  upon 
extrinsic  evidence,  and  context  of  the  will, 
without  any  inquiry,  a  gift  to  '*  The  General 
Lying-in  Hospital."  Chaneery,  1852,  Gen- 
eral Lying-in  Hospital  r.  Knight,  11  Bng. 
L.  d  Eq,  191 ;  21  Law  J.  2f.  S.  587. 

17.  A  testator  having  made  a  bequest  to 
"  The  Marine  Bible  Society,"  and  there  being 
no  society  of  that  name  in  existence,  it  ap- 
peared, in  answer  to  a  bill  in  equity,  brought 
to  obtain  the  direction  of  the  court  as  to  the 
disposition  of  the  bequest,  that  at,  or  shortly 
before  the  time  of  the  making  of  the  will,  there 
was  a  voluntary  association  in  being,  known  by 
the  name  of  **  The  Boston  Young  Men's  Ma- 
rine Bible  Society,"  the  object  of  which  was 
^^  to  circulate  bibles  among  destitute  seamen," 
but  which,  at  the  time  of  the  testator's  death, 
had  been  dissolved  or  become  extinct ; — BM^ 
that  the  latter  was  the  society  intended  by 
the  testator;  and  the  court  thereupon  ap- 
pointed a  trustee  to  receive  and  dispose  of 
the  legacy,  by  appropriating  the  avails  there- 
of to  tiie  purchase  of  bibles,  to  be  distributed 
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among  destitute  seamen,  and  distribnting  the 
same,  aa  near  as  may  be,  in  conformity  with 
the  constitution  and  by-laws  of  the  Boston 
Young  Men^s  Marine  Bible  Society,  as  it  for- 
merly existed.  Mass,  Supreme  Ct.  1849,  Wins- 
low  V.  Cumminga,  8  Ctuik,  858. 

18*  A.  bequeathed  as  follows:  ^*I  direct 
my  executors  to  pay  over  the  residue  of  my 
estate  to  the  American  Bible  Society  of  New 
York,  and  to  the  American  Missionary  Soci- 
ety of  New  York,  to  whom  I  leave  or  be- 
queath it."  The  American  Bible  Society  of 
New  York  was  a  body  corporate ;  but  no 
such  society  as  the  American  Missionary  So- 
ciety was  then  in  existence,  or  ever  had  an 
existence  BM^  that  the  American  Bible 
Society  was  not  entitled  to  the  whole  of  the 
residue ;  and  that,  as  to  the  moiety  intended 
to  be  bequeathed  to  the  American  Missionary 
Society,  the  testator  had  died  intestate,  and 
the  same  was  distributable  among  her  next 
of  kin.  8.  G.  Ct,  of  Appeals^  1851,  Tel&ir  «. 
Howe,  8  Bieh,  Eq.  285. 

19«  A  bequest  to  the  trustees  of  the  Bethel 
Church,  in  Newark,  is  a  good  bequest  to  a 
charch  the  corporate  name  of  which  is  "  The 
Bethel  Church  in  Newark."  N,  J,  Chancery , 
1848,  Baldwin  v.  Baldwin,  8  Halit.  Ch.  211. 

20«  Constmetioii.  Under  a  bequest  in 
these  words : — '*  As  a  testimony  of  my  grati- 
tude to  t^e  Giyer  of  every  good  and  perfect 
gift,  I  fbrther  will  and  devise  the  sum  of  $150, 
as  a  donation  to  the  Associate  Congregation 
of  R,^  to  be  placed  under  the  direction  of  the 
trustees  of  said  society,  and  the  interest  there- 
of to  be  annually  paid  to  their  minister  for- 
ever": 

Eeld^  1.  That  as  there  was  nothing  in  the 
terms  employed  to  indicate  that  the  testator 
had  any  regard  to  the  connection  of  the  con- 
gr^ation  named  with  any  religious  body,  or 
to  any  future  divisions  which  might  occur  in 
it,  the  &ct  could  have  no  effect  upon  their 
right  to  the  legacy,  that  they  had  seceded 
from  the  '* Associate  Church''  to  which,  at  the 
time  of  the  testator's  death,  they  belonged. 

2.  The  gift  was,  in  effect,  a  ^^  to  the  so- 
ciety, and  the  only  inquiries  to  be  made,  in 
detmnining  their  right  to  receive  the  legacy, 
were,  whether  the  society  still  existed,  and 
whether  they  had  a  minister,  chosen  and  ap- 
pointed by  the  majority,  and  regularly  or- 
dained over  the  society.  Vt.  Supreme  Ct 
1846,  Smith  v.  Nelson,  18  Vt.  511,  548. 

21.  A  testator  devised  and  bequeathed  the 


whole  of  his  estate,  both  real  and  personal,  to 
his  wife  for  life,  and  "  after  her  death  to  the 
Methodist  church  of  which  she  may  be  a  mem- 
ber at  the  time  of  her  death,  to  be  appropri- 
ated to  the  uses  and  purposes  which  the  con- 
ference may  deem  most  advantageous  for 
said  church  more  especially."  Reldy  that  the 
particular  congregation  of  which  the  wife 
was  a  member  at  her  death  was  exclusively 
entitled  to  the  bounty,  and  not  the  Methodist 
church  in  its  general  connectional  character. 

8,  C.  Ct.  of  Errors^  1847,  Attorney  General 

9.  Jolly,  2  Strobh.  Eq.  879. 

22.  A  bequest  to  the  '^  westerly  part  of 
Hopkinton,  if  the  inhabitants  will  settle  a 
Congregational  minister  within  three  years 
after  my  decease,"  gives  no  legal  title  to  any 
party  or  corporation  to  receive  it;  but  a  court 
of  equity  would  in  such  case  order  the  ex- 
ecutor to  pay  the  legacy  to  a  plaintiff  who 
should  establish  an  equitable  title  thereto. 
N.  H,  Superior  Ct,  1848,  Second  Congrega- 
tional Society  o.  First  Congregational  Socie- 
ty, 14  N.  JET.  815. 

28*  A  bequest  to  'Hhe  Baptist  Societies 
for  Foreign  and  Domestic  Missions,  and  the 
American  and  Foreign  Bible  Society."  is  valid 
and  sufficiently  specific ;  and  if  societies  can 
be  found  which  were  organized  and  known 
by  those  names  at  the  time  of  the  testator's 
death,  they  will  be  considered  th^  societies 
referred  to  in  the  will,  and  capable  of  taking 
the  bequest,  whether  incorporated  or  not. 
Ala,  Supreme  Ct,  1851,  Carter  «.  Balfour,  19 
Ala,  -y.  S,  814. 

24.  Lapse,  thrqngh  expiration  of  charter. 
The  charter  of  a  corporation  for  religious  pur- 
poses, expired,  before  a  legacy  which  had 
been  bequeathed  to  them,  vested ;  and  before 
the  expiration  of  the  charter,  the  corporation 
assigned  the  legacy  to  trustees,  in  trust  to 
transfer  it  to  such  association  as  might  be  or- 
ganized for  the  same  purposes ;  and  it  waa 
assigned,  accordingly,  to  a  new  corporation. 
Held^  that  the  legacy  lapsed  on  the  expi- 
ration of  the  first  charter.  N,  T,  Superior  Ct, 
1850,  Andrew  «.  N.  T.  Bible  &  Prayer-Book 
Society,  4  Sofndf.  156;  8  N.  7,  Leg,  Obe, 
861. 
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[Thig  chapter  embraoM  the  peculiar  mlet  goremlng  the 
power  of  corporattoni  In  general  to  make.  Indorse,  or 
take,  bills  of  exchange  and  promissory  notes.    For  mles 
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peculiar  to  those  insiraments,  as  made  or  receired  by  par- 
ticular corporations^  reference  should  be  made  to  the  titles 
of  those  corporations.  And  cases  upcm  negotiable  Instru- 
ments deemed  illustratiye  of  the  general  powers  and  lia- 
bilities of  corporations  in  respect  to  Contracts,  are  under 
CoimucT&] 

L  The  foweb  to  hakb  thbil 

n.  FomC  AND  BXBCUTION. 
m.  TbANBFERS  and  IND0BBEME1!7T8. 

IV.  Rbcotert  Aino  defences. 


I.    The  Power  to  Make  them. 

1.  General  powers  of  corporations.  Ev- 
en though  a  corporation  is  not,  in  express 
terms,  empowered  to  make  a  note  or  draft,  or 
accept  a  draft,  yet  it  may  do  so  as  a  mode  of 
binding  itself  for  any  debt  which  it  may  law- 
fblly  contract.  Ind.  Suprems  Ct.  1854,  Ham- 
ilton 0.  New  Castle  &c.  R  R  Co.  9  Ind,  859 ; 
Me,  Supreme  Ct,  1854,  Came  o.  Brigham,  39 
Me.  85 ;  JT  r.  Supreme  Gt,  1829,  Barker  v.  Me- 
chanics* Fire  In?.  Co.  8  Wend.  94 ;  1842,  Moss 
V,  Oakley,  2  EUl,  265 ;  1848,  Eelley  v.  May6r 
&c.  of  Brooklyn,  4  HiU,  268 ;  *  Pa,  Supreme 
Ct,  1854,  McMasters  v.  Reed,  1  Grantee  Cob. 
86;  Ind,  Supreme  Ct.  1860,  Hardy  v,  Merri- 
weather,  14  Ind.  203;  R  I,  Supreme  Ct, 
Clark  fj.  School  District  No.  7,  8  -B.  Z  199. 

2.  Although  the  power  of  a  corporation 
to  issue  bills  or  notes,  as  a  circulating  me- 
dium, is  expressly  excluded  by  the  general 
law ;  the  right  to  issue  negotiable  paper  for 
any  of  its  lawful  purposes,  is  incident  to  its 
expressed  powers  or  objects.  Gal.  Supreme  Ct. 
1858 ;  Smith  r.  Eureka  Flour  Mills,  6  Call; 
a  R  N,  T.  Supreme  Ct.  1857,  Partridge  v. 
Badger,  25  Barb.  146 ;  Mo.  Supreme  Gt,  1860, 
Buckley  t^.  Briggs,  80  Mo.  452. 

8*  Although  the  power  to  borrow  money 
is  not  expressly  conferred  by  a  general  incor- 
poration act  which  authorizes  corporations 
formed  under  the  act  to  buy,  purchase,  hold, 
conyey,  &c.  any  real  and  personal  property 
whatever,  necessary  to  carry  on  their  opera- 
tions,— such  a  company  have  power  to  bor- 
row money,  when  necessary  in  the  transaction 
of  that  business,  and* to  bind  themselves  by  a 

*  Se«  also,  for  reoognitloni  of  thla  rule  In  New  York, 
Barker  «.  Mechanics*  Fire  Inn  Co.  8  Wend.  M ;  Hott «. 
Hlcka,  1  Cow.  613;  Barry  «.  MerchanU*  Exchange  Co.  1 
Sand^.  S80;  McCoIlotigh  «.  Mom,  5  />««.  567;  Attorney 
General «.  Life  and  Fire  Ins.  Go.  9  Paige^  470 ;  Halstead  «. 
Major  Ac  of  N.  T.  S  Barh.  2ia 

The  rule  will  (In  New  Tork)  be  assumed  to  be  the  law 
of  anoUier  State,  In  the  absence  of  evidence  to  the  oontff  17. 
Clark  V.  Tltcomb,  43  Barb,  122. 


note  of  the  company  for  payment  When  a 
corporation  conduct  their  business  within 
the  purposes  and  objects  of  their  incorpora- 
tion, on  substantially  the  same  principles  and 
in  the  same  manner  as  individuals  conduct 
the  like  business,  they  should  be  deemed  not 
as  transcending  their  authority,  but  as  exer- 
cising those  implied  powers  which  are  neces- 
sary to  the  development  of  those  expressly 
given.  N,  T,  Supreme  Ct,  1857,  Kead  «. 
Eeeler,  24  Barb,  20. 

4*  If  a  corporation  have  power  to  make 
a  purchase,  they  may  lawfully  make  promis- 
sory notes  on  time  for  the  price.  An  ability 
to  make  a  contract  implies  an  ability  to  make 
a  promissory  note.  No  question  is  better 
settled  upon  authority,  than  that  a  corpora- 
tion, not  prohibited  by  law  from  doing  so, 
and  without  any  express  power  in  its  charter 
for  that  purpose,  may  make  a  negotiable 
promissory  note  payable  either  at  a  future 
day,  or  upon  demand,  when  such  note  is 
given  for  any  of  the  legitimate  purposes 
for  which  the  company  was  incorporated. 
jr.  T.  Ct.  of  Appeals,  1853,  Moss  c.  Aver- 
ell,  10  N.  T,  (6  Seld.)  449 ;  S.  P.  JV.  T. 
Supreme  Ct,  1886,  Clark  u.  Farmers'  Woolen 
Manuf  Co.  15  Wend.  256 ;  Ky,  Ct,  of  Ap- 
peaUy  1840,  Commercial  Bank  «.  Newport 
Manuf.  Co.  1  B,  Monr,  13. 

5.  So,  if  a  corporation  be  authorized  to 
borrow  money  for  a  purpose  connected  with 
its  business,  it  may  do  so  by  the  mode  of  bor- 
rowing a  bill  or  note,  and  indorsing  and  trans- 
ferrmg  it  N.  T,  Superior  Ct.  1847,  Fumisa 
t).  Gilchrist,  1  Sandf.  53 ;  1859,  Holbrook  ©. 
Basset,  5  Boem.  147  ;  N,  J.  Supreme  Ct,  1858, 
Lucas «.  Pitney,  3  Dut<h.  221. 

6.  Under  a  power  by  charter  to  contract 
with  connecting  roads  for  their  use  &c.  a  rail- 
road company  is  authorized  to  accept  bills 
drawn  by  a  connecting  road  as  a  considera- 
tion for  a  change  of  gauge  of  that  road.  Ind, 
Supreme  Ct.  1858,  Smead  v.  Indianapolis  &c. 
R  R  Co.  11  Ind,  104. 

7.  Their  limit.  Where  a  company  was  in- 
coiporated,  not  for  the  purposes  of  trade,  but 
merely  for  carrying  on  the  business  of  supply- 
ing the  inhabitants  of  a  particular  place  with 
water, — Edd^  that  they  could  not  become  the 
makers  of  promissory  notes  or  the  acceptors 
of  bills  of  exchange  without  express  author- 
ity, since  the  nature  of  the  business  in  which 
they  were  engaged  did  not  raise  a  necessary 
implication  of  such  a  power.    K,  B,  1819, 
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Brooghton  v,  Ifanchester  Water  Works  Co.  3 
Bam.  &  Aid,  1. 

8*  An  insarance  company,  empowered  to 
make  insurance  i&c.  and  to  do  all  things  for 
the  well-being  of  the  company  not  contrary 
to  the  provisions  of  the  charter,  but  having 
BO  express  power  to  make  notes,  has  no  im- 
plied power  to  make  such  contracts,  for  it 
camiot  be  deemed  necessary  to  the  purposes 
of  the  company.  The  means  for  carrying  on 
its  business  are  required  to  be  raised  by  the 
stock,  and  if  liabilities  be  incurred  in  their 
business,  they  have  not  }>ower  to  borrow 
money  or  contract  debts  to  pay  them.  If 
there  be  any  circumstances  which  will  render 
the  making  of  a  note  by  them  valid,  they 
must  be  shown  by  the  party  who  would  en- 
force the  note.  Min  Ct,  of  JBhrarSy  1856, 
Bacon  v.  Mississippi  Ins.  Co.  81  Miss.  116. 

See  Inburakce  CoMPAimsB. 

9.  Aocommodatlon  paper  given  to  a  com- 
pany, and  by  it  transferred  in  payment  of  a 
debt  dne,  is  not  void  for  want  of  power  in 
the  company  to  make  such  a  transaction. 
Corporations  carrying  on  business  under  no 
restraining  acts  may  make  promissory  notes 
and  draw  bills  of  exchange,  where  these  are 
the  usual  and  proper  means  to  accomplish  the 
puiposes  of  their  organization.  Such  notes 
and  biUs  are  to  be  presumed  valid  and  legal 
where  they  are  not  prohibited  by  law,  and 
are  received  in  good  fidth ;  although  invalid 
when  given  in  violation  of  law  or  when  given 
for  puiposes  wholly  foreign  to  those  for  which 
the  corporation  was  created.  [15  Johns.  44 ; 
1  Cow.  513;  4  Hill,  263 ;  2  Id.  265 ;  8  Wend. 
96;  1  Sandf.  53;  Ang.  &  A.  on  C.  §  257; 
Pierce  on  R  R  373 ;  Edw.  on  B.  77.]  N,  J, 
Supreme  Ct,  1858,  Lucas  v,  Pitney,  3  Dutch. 
221. 

10.  Presumption.  Where  a  corporation 
has  the  general  power  to  be  a  party  to  prom- 
iaaoiy  notes,  such  notes  will  be  presumed,  un- 
til the  contrary  be  shown,  to  have  been  given 
for  the  authorized  purposes  of  the  corpora- 
tion. Oa,  Supreme  Ct,  1855,  Mitchell  «. 
Borne  R  R  Co.  17  Oa.  574. 

11«  Where  a  corporation,  expressly  re- 
stmined  from  exercising  any  banking  privi- 
leges, but  having  the  right  to  receive  notes 
in  the  way  of  business,  offered  a  note  as  a  set- 
off in  a  suit, — BiBld,  that  the  note  would  be 
presumed  to  have  been  properly  received 
by  the  corporation,  till  the  contrary  was 
proved  by  the  plaintiff    Mo,  Supreme  Ct. 


1855,  Hart  i?.  Missouri  State  Mutual  Fire  and 
Marine  Ins.  Co.  21  Mo.  (6  Benn.)  91. 

For  cases  on  Corporate  power  to  make 
notes,  illustrative  also  of  the  general  power 
to  contract,  see  Contracts. 

12.  Powers  of  officers.  A  by-law  authoriz- 
ing officers  of  a  corporation  "  to  accept  bills 
of  exchange  in  the  prosecution  of  its  busi- 
ness," does  not  empower  them  to  make  an 
accommodation  acceptance.  N.  T,  Superior 
Ctj  1859,  Farmers'  &  Mechanics*  Bank  v.  Em- 
pire Stone  Dressing  Co.  5  Bosw.  275;  10  Abb. 
Pr.^1. 

18*  Under  a  resolution  of  the  board  of  di- 
rectors, authorizing  the  president  and  cashier, 
as  often  as  they  find  occasion,  to  borrow  or 
obtain  discounts ;  if  both  agree  to  a  plan  of 
borrowing,  it  may  be  executed  by  the  use  of 
paper  signed  by  one  of  them.  Pa.  Supreme 
Ct.  1824,  Ridgway  v.  Farmers'  Bank,  12  Serg. 
A  B.  256. 

14«  Where  the  directors  of  a  corporation 
authorized  the  president  to  provide  for  a  debt 
of  the  company  by  procuring  the  joint  note 
of  the  stockholders,  and  giving  them  a  bond 
of  indemnity,  and  instead  of  this  he  gave  the 
note  of  the  corporation, — Hdd^  that  such  note 
was  unauthorized,  and  could  not  be  enforced. 
Miss.  Ct.of  ErrorSy  1856,  Bacon  v.  Mississippi 
Ins.  Co.  31  Miss.  116. 

15.  A  vote  of  the  directors,  authorizing  its 
agent  to  raise  money  for  its  own  use,  on  the 
credit  of  the  corporation,  and  to  give  there- 
for "  the  company  note,"  authorizes  him  to 
draw  a  bill  of  exchange  in  the  name  of  the 
company,  the  dishonor  of  which  will  not  sub- 
ject them  to  damages.  Mass.  Supreme  Ct.  1882, 
Tripp  u.  Swanzey  Paper  Co.  18  Pick.  291. 

16*  —  or  agents.  That  a  promissory  note, 
given  by  an  agent  of  a  corporation,  will  bind 
the  corporation,  provided  he  acted  within 
the  sphere  of  his  powers,  or  the  act  was  sub- 
sequently ratified, — see  Butts  v.  Cuthbertson, 
6  Ga.  166. 

17*  But  if  the  power  of  making  and  in- 
dorsing promissory  notes  for  and  in  the  name 
of  a  corporation  is  not  expressly  conferred 
upon  its  agent  and  attorney  by  the  instru- 
ment by  which  he  is  appointed,  general  words 
at  the  conclusion  thereof  authorizing  him 
'*  to  do  alhother  acts  and  things  for  and  in 
behalf  of  the  said  company  that  he  may  deem 
proper  to  further  and  protect  its  interests," 
cannot  have  that  effect  K.  T.  Supreme  Ct. 
1864,  Lawrence  v.  Gebhard,  41  Barb.  575, 
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n.  Form  and  Execution. 

18.  Form.  Under  the  proyision  of  the 
Ohio  bank  act  (Swan's  Stat.  100,  §  64),  de- 
claring that  all  notes  and  bills  discomited  by 
any  banking  company  shall  be  made  by  the 
terms  thereof,  or  by  special  indorsement,  pay- 
able solely  to  said  company, — a  note  by  its 
terms  payable  to  a  bank  or  its  order,  is  yoid 
in  the  hands  of  the  bank  or  any  one  who  is 
not  a  honajtde  purchaser;  but  the  money  ad- 
yanced  on  it  may  be  recoyered.  The  intent  of 
the  act  is  to  preyent  fraudulent  transfers  by 
banking  corporations  of  discounted  paper, 
and  the  requirement  of  the  statute  is  to  be 
deemed  mandatory.  Ohio  Supreme  Ct.  1858, 
VanatU  v.  State  Bank,  9  Ohio  8t.  27. 

19.  An  order  drawn  by  the  pretident  of  a 
corporation  upon  its  treasurer,  directing  the 
latter  to  pay  to  F.  or  order  a  certain  sum, 
stating  the  amount  to  be  due  F.  for  work 
done  for  the  corporation,  is  a  promissory  note. 
It  cannot  be  deemed  a  biU  of  exchange,  which 
supposes  the  existence  of  a  party  other  than 
the  drawer,  to  whom  the  bill  is  addressed, 
and  who  is  therein  requested  to  pay  the 
amount  to  the  holder  on  account  of  the  draw- 
er; and  on  such  a  bill  an  action  may  be 
maintained  against  the  corporation  without 
presentment  to  the  treasurer.  JV.  T,  Ct.  of 
Appeals^  1857,  FairchUd  «.  Ogdensburgh, 
Clayton  &  Rome  R  R  Co.  15  K  Y,  887. 

20*  An  order  in  the  form,  *^  Please  pay  L. 
and  A.  my  wages  from  month  to  month,  as 
they  become  due,  and  what  may  be  now 
due,"  drawn  on  the  clerk  of  a  corporation, 
and  accepted  by  him  for  the  corporation, — 
HM  to  be,  prima  faeie^  a  mere  authority  to 
pay,  and  not  an  assignment  Cairique  «. 
Bidebottom,  8  Mete.  (Mass.)  297. 

21.  An  order  or  bill  drawn  by  a  corpora- 
tion upon  one  of  its  officers  may,  at  the  hold- 
er's election,  be  treated  as  the  promissory 
note  of  the  corporation,  payable  at  a  particu- 
lar place.  Ind.  Supreme  Ct,  1868,  Indiana  &c. 
R  R  Co.  «.  Dayis,  20  Ind.  6 ;  8.  P.  Marion 
&  Mississinewa  R  R  Co. «.  Hodge,  9  iTid.  168. 

22«  As  to  necessity  of  presentment  in  such 
cases, — see  Ih. 

28.  Negotiability.  An  acknowledgment  by 
a  secretary  of  the  board  of  trustees  of  a  uni- 
yersity,  who  is  unauthorized  to  make  such 
acknowledgment,  that  there  is  due  to  A.  B.  a 
certain  sum,  is  not  a  negotiable  instrument. 
lU.  Supreme  Ct.  1862,  Sears  v.  Trustees  of 
Wesleyan  Uniyenity,  28  lU.  188. 


24.  An  instrument  by  which  a  railroad 
corporation  promises  to  pay  to  W.  8.  or  or- 
der, "  $1,000,  with  interest  semi  annually,  as 
per  interest  warrants  hereto  attached,  as  the 
same  shall  become  due ;  or,  upon  the  surren- 
der of  this  note,  together  with  the  interest 
warrants  not  due,  to  the  treasurer  at  any  time 
until  six  months  of  its  maturity,  he  shall  issue 
to  the  holder  thereof  ten  shares  in  the  capital 
stock  in  the  said  company  in  exchange  there- 
for,'*— is  a  negotiable  promissory  note ;  and 
one  transfeiMng  it  by  indorsement  may  be 
charged  as  indorser.  If.  T.  Ct.  of  Ap- 
pealer 1860,  Hodges  v.  Shuler,  22  K  T.  114. 

25.  Such  an  instrument  requires  the  un- 
conditional payment  of  a  certain  sum  of 
money,  at  a  specified  time,  to  the  payee's  oi^ 
der.  It  is  not  an  agreement  in  the  altema- 
tiye  to  pay  in  money  or  railroad  stock.  It  is 
not  optional  with  the  maker  to  pay  in  money 
or  stock.  The  owner  of  the  note  may  before 
maturity  surrender  it  in  exchange  for  stock, 
thus  canceling  it  and  its  money  promise,  but 
that  promise  is  neyertheless  absolute  and  un- 
conditional. It  is  only  upon  a  surrender  of 
the  note  that  the  holder  is  to  receiye  stock ; 
and  the  money  payment  does  not  mature  un- 
til six  months  after  the  holder's  right  to  ex- 
change the  note  for  stock  has  expired.  The 
election  giyen  to  the  promisees,  upon  a  sur- 
render of  the  instrument  six  months  before 
its  maturity,  to  exchange  it  for  stock,  does 
not  alter  its  character,  or  make  the  promise 
in  the  altematiye,  in  the  sense  in  which 
that  word  is  used  respecting  promises  to  pay. 
Ih. 

28.  That  the  fact  that  a  note  taken  by 
trustees,  after  the  surrender  of  a  bank  char- 
ter, was  made  *'  negotiable  and  payable  at 
said  bank,"  does  not  raise  a  legal  presumption 
that  it  was  discounted,  instead  of  being  taken 
in  settlement  of  a  debt  due, — see  Sayage  o. 
Walshe,  26  Ala.  619. 

27.  A  post-dated  check  on  a  bank  not 
absolutely  yoid — see  Watson  v.  Poulaon,  7 
Sng.  X.  d*  JBJq.  585. 

28*  Effect  of  seaL  A  note  under  the  cor- 
porate seal  is  not  negotiable.  The  effect  of 
fixing  the  corporate  seal  to  a  contract  is  the 
same  as  when  an  indiyidual  affixes  his  seal ;  it 
makes  the  instrument  a  specialty.  JV.  Y. 
Supreme  Ct.  1836,  Clark  v.  Farmers'  Woolen 
Manufacturing  Co.  15  Wend.  256 ;  Steele  v. 
Oswego  Cotton  Manufacturing  Co.  Id.  265 ; 
Pa.  Supreme  Ct.  1889,  Trevall  v.  Fitch,  5 
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Wkart.  825 ;  1842,  HopkuiB  t.  Railroad  Co. 
8  Wafts  d  S,  410. 

29*  Signature.  Under  the  proyision  of 
the  English  statnte  7  &  8  Vict.  ch.  110,  §  45, 
— ^which  requires  that  directors  who  make  or 
accept  bills  of  exchange,  intended  to  bind 
their  companies,  shall  express  them  to  be  made 
or  accepted  on  behalf  of  the  company  to  be 
chazged, — although  the  section  contains  no 
words  nullifying  the  instrument  for  a  non- 
compliance, a  bill  accepted  without  a  com- 
pliance creates  no  obligation  against  the  com- 
pany. Where,  however,  a  bill  drawn  upon  a 
company,  by  their  corporate  name,  and  seal- 
ed with  their  seal,  and  haying  the  name  of 
the  company  circumscribed,  was  accepted  by 
two  persons,  styling  themselves  directors  of 
the  company  appointed  to  accept  that  bill, 
and  the  acceptance  was  countersigned  by  the 
company^s  secretary, — HM,  that  such  accept- 
ance was  sufficiently  expressed.  Q.  B,  1851, 
Ha]£:>id  o.  Cameron's  Coalbrook  &c.  R.  W. 
Co.  3  Eng.  L,  <§  Eti.  809;  20  Law  J,  K  8. 
160 ;  15  Jur,  835 ;  16  Q.  B,  442 ;  S.  P.  Ed- 
wards «.  Cameron's  Coalbrook  &c.  R.  W.  Co. 
6  Bxck.  269. 

80.  An  instrument  signed  by  two  directors 
of  a  joint  stock  company,  and  directed  to 
their  cashier,  in  the  following  form : — *^  Thirty 
days  after  date,  credit  Mrs.  A.  A.  or  order, 
with  the  sum  of  £311  claims  per  Susan  King, 
in  cash,  on  account  of  this  corporation,'' — 
Eddy  to  be  a  promissory  note ;  to  be  binding 
on  the  company,  and  to  be  sufficiently  signed 
under  the  7  &  8  Vict.  ch.  110.  C.  P.  1850, 
Allen  9.  Sea,  Fire  &  Life  Assurance  Co.  14 
/«r.  870,  n. ;  19  Law  J.  K  8,  805. 

Si*  A  person  who  accepts  a  bUl  for  a  com- 
pany, without  authority  to  do  so,  becomes 
alone  personally  liable,  although  he  stated 
at  the  time  that  he  would  not  be  per- 
sonally bound.  Exeh,  1853,  Nicholls  «.  Dia- 
mond, 24  Eng,  L.  db  Eq.  408 ;  2  Com,  Laio^ 
805 ;  28  Law  J,  N,  8.  1. 

As  to  the  manner  in  which  Agents  and 
•flleen  should  sign  notes  &c  in  common 
with  other  contracts,  in  order  to  bind  the  cor- 
poration, and  not  themselves, — see  Agbiitb,- 
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S2«  In  general,  a  corporation  may  assign 
Boch  notes  as  it  has  a  right  to  take.    Ind. 


Supreme  Ot,  1860,  Hardy  «.  Meniweather,  14 
Ind.  208. 

88.  An  authority  given  by  law  to  a  bank 
upon  the  surrender  of  its  charter  "  to  seU  and 
convey  "  its  property,  empowers  it  to  transfer 
negotiable  paper  by  indorsement.  Ife.  &ur 
preme  Ct,  1849,  Cooper  «.  Curtis,  30  Me.  48a 

84.  That  a  corporation  which  has  the  pow- 
er to  take  a  note,  and  to  hold  and  con- 
vey personal  estate,  has  necessarily  the  power 
to  negotiate  such  note  in  the  transaction  of 
its  ordinary  business;  and  in  a  suit  upon 
such  note  by  an  assignee  thereof,  it  will  be 
inferred  that  it  was  taken  and  transferred  in 
the  ordinary  course  of  business,  until  the  con- 
trary is  shown, — see  Mclntyre  v,  Preston,  5 
QUm,  48. 

35.  That  a  power  conferred  by  statute 
upon  trustees  of  a  corporation,  to  ^'  sell "  ne- 
gotiable securities,  carries  with  it,  by  implica- 
tion, the  right  to  tramfer  them,  so  as  to  pass 
the  legal  title  to  a  purchaser,  by  an  assign- 
ment of  them,  and  to  enable  him  to  sue  in  his 
own  name, — see  Savage  9.  Walshe,  26  Ala, 
K  8.  619. 

86.  A  corporation,  authorized  to  negotiate 
notes  belonging  to  it,  for  the  purpose  of  pay- 
ing its  debts  or  otherwise,  may  transfer  subh 
notes  as  security  for  a  loan  made  to  it  in  due 
course  of  business.  Ni  T,  Superior  Ct,  1859, 
Scott  0.  Johnson,  5  Boew.  213. 

87.  The  transfer  of  a  note  or  bill  to  acorpo- 
ration  by  indoraement,  ha  prima  facie  within  its 
corporate  powers,  and  therefore  valid ;  it  is, 
however,  competent  to  show  that  such  note 
was  taken  by  them  for  an  unauthorized  .pur- 
pose, and  when  this  is  shown,  the  contract  is 
void  and  the  instrument  a  nullity.  Their 
right  to  recover  cannot  be  sustained  on  the 
ground  that  the  indorsement  is  an  executed 
contract,  which  may  stand  independent  of  the 
agreement  on  which  it  was  made.  Ohio  8ur 
preme  Ct,  1855,  Strauss  v.  Eagle  Ins.  Co.  5 
Ohio  8t,  59.  And  see  White's  Bank  v,  Toledo 
Ins.  Co.  12  Ohio  8t,  60. 

88.  Seal  not  necessary.  The  corporate 
seal  is  not  necessary  to  pass  from  a  corpora- 
tion its  interest  in  a  promissory  note,  especially 
when  the  assignment  is  made  by  a  duly  au- 
thorized agent.  Even  if  it  be  conceded  that  a 
seal  is  essential  to  an  assignment  or  transfer 
made  by  a  corporation,  the  necessity  arises 
from  the  ideal  nature  of  the  corporation,  and 
when  such  transfer  is  made  by  an  agent  in 
their  name,  with  his  name  annexed,  if  it  be 
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admitted  by  the  pleadings  that  the  agent  was 
dnly  authorized  to  make  it,  it  is  not  necessary 
that  he  should  affix  any  seal.  Ky.  Ct,  of  Ap- 
peals^ 1881,  Garrison  V.  Combs,  ^J.J.  Mofrt^,  84. 

89*  Powers  of  officers.  Under  a  charter 
providing  that  the  powers  of  the  company 
are  to  be  exercised  by  a  board  of  trustees  and 
such  other  agents  as  they  may  appoint,  and  a 
by-law  empowering  the  president,  vice-presi- 
dent, or  either  of  them  to  make  contracts  for 
the  company,  and  to  transact  all  its  ordinary 
business, — Held^  that  the  indorsement  of  a 
note,  in  the  usual  course  of  business,  was  with- 
in the  powers  of  the  president.  N.  F.  Ct,  of 
Appeals^  1850,  Howland  «.  Myer,  8  K  T.  (8 
Oomst.)  290. 

40*  In  the  absence  of  any  restriction  in  the 
charter  or  by-laws  of  a  corporation,  promis- 
sory notes  may  be  transferred  in  accordance 
with  the  custom  of  the  company,  by  the  mere 
indorsement  of  the  president,  if  authorized 
by  a  resolution  of  the  directors.  If,  Y.  Su- 
preme Ct.  1864,  Clark  v.  Titcomb,  43  Barb. 
122;  118.  Ore.  Ct.  N.  Y.  1856,  State  Bank 
of  Ohio  p.  Fox,  8  Blatchf  C.  Ct.  431 ;  III.  Sur 
preme  Ct.  1868,  Goodrich  «.  Reynolds,  81  lU. 
490 ;  Me.  Supreme  Ct.  1861,  Patten  «.  Moses, 
49  Me.  255. 

41.  In  an  action  by  a  bank  as  indorsee  of 
a  note  given  to  an  insurance  company,  the 
bank,  to  show  its  title  to  the  note,  may  give 
evidence  of  a  uniform  practice  by  the  insur- 
ance company,  for  a  period  of  several  months 
prior  to  the  transfer  of  the  note  in  suit,  of 
raising  money  upon  its  notes,  upon  the  in- 
dorsement of  its  president  for  the  purpose  of 
passing  titie ;  and  such  evidence  will  warrant 
the  jury  in  finding  that  the  indorsement  of 
the  note  in  suit  was  upon  sufficient  authority 
to  make  it  binding  in  favor  of  plaintifk  JVi  Y. 
Ct.  of  Appeals,  1865,  Marine  Bank  of  N.  Y. 
c  Clements,  81  2f.  Y.  88. 

S.  P.  as  to  an  indorsement  by  a  secretary. 
Mass.  Supreme  Ct.  1855,  WiUiams  v.  Cheney, 
8  Gh'ay,  215. 

42.  Bights  of  bona  flde  holder.  A  usage 
of  a  corporation  to  negotiate  notes  payable  to 
its  order,  by  the  indorsement  of  its  president 
merely,  gives  a  lonaftde  holder,  for  value,  a 
good  titie  to  such  a  note,  so  indorsed,  notwith- 
standing the  original  transfer  to  an  intermedi- 
ate holder  was  illegal.  N.  Y.  Superior  Ct. 
1860,  Marine  Bank  a.  Clements,  6  Bosw.  166. 

4$«  A  "bona  fids  holder  not  chargeable  with 
notice  that  the  president  of  a  corporation  was 


not  authorized  by  its  by-laws  to  indorse  its 
notes,  may  recover  on  a  note  drawn  payable 
to  the  corporation,  and  indorsed  to  the  plain- 
tiff for  value,  notwithstanding  there  was  no 
resolution  authorizing  the  transfer.  If.  Y» 
Superior  Ct.  1860,  Merchants*  Bank  v.  McCoU, 
6  Bosw.  478. 

As  to  the  power  of  presidents  or  cash- 
iers of  Banks  to  transfer  negotiable  assets, 
see  Baitks,  164;  186-195. 

44*  Mode  of  indorsement.  Where  a  note, 
in  terms  payable  to  a  corporation,  is  trans- 
ferred by  their  officer,  duly  authorized  to  do 
so,  he  indorsing  it  with  his  own  name  merely, 
with  his  addition,  as  such  officer,  this  is  suffi- 
cient to  pass  the  legal  interest  of  the  corpora^ 
tion  in  the  note.  lU.  Supreme  Ct.  1848,  Mo- 
Intyre  «.  Preston,  5  OHm.  48 ;  If.ff.  Superior 
Ct.  1858,  Nicholas  v.  Oliver,  86  If.  H.  218. 

45*  It  makes  no  difference  that  he  prefixed 
to  his  indorsement  the  words  '^without  re- 
course." lU.  Supreme  Ct.  1848,  Mclntyre  «. 
Preston,  5  QHm.  48. 

See  Contracts. 

46.  A  draft  of  a  manufacturing  coipora- 
tion  payable  to  "  G.  S.  treasurer, "  may  be  in- 
dorsed by  him,  as  treasurer,  either  in  person 
or  by  attorney.  See  Shaw  v.  Stone,  1  Cusk, 
228. 

47*  Delivery  by  the  president  and  secre- 
taiy,  of  a  note  transferable  by  delivery, — EM, 
a  valid  transfer.  N.  Y.  Superior  Ct.  1847, 
Fumiss  V.  Gilchrist,  1  Sandf.  58. 

48.  Aooommodatlon  indorsement.  No 
corporation  is  authorized  to  make  an  accom- 
modation indorsement ;  and  it  is  only  when 
a  note,  so  indorsed,  has  been  discounted  in 
good  fidth  by  the  party  suing  thereon,  in  conse- 
quence of  representations  made  by  the  corpo- 
ration, that  the  indorsement  is  binding.  If.  Y, 
Supreme  Ct.  1858,  Morford  v.  Farmers'  Bank 
of  Saratoga  Co.  26  Barb.  568;  1859,  Bridge- 
port City  Bank  v.  Empire  Stone  Dressing  Ca 
SO  BaH>.  4:21;  19  How.  Pr.  SI. 

49.  A  coal  company  which  was  indebted 
to  a  railroad  corporation  for  fk^ight,  gave  its 
notes  for  an  aggregate  amount  less  than  the 
indebtedness  to  the  railroad  company,  and  the 
latter  indorsed  them  and  procured  them  to  be 
discounted.  In  an  action  against  the  railroad 
company  upon  its  indorsement,  it  was  objected 
that  the  indorsement  appeared  to  be  for  the 
accommodation  of  the  coal  company,  and  was, 
therefore,  not  binding  on  the  defendantSb 
EM,  that  as  there  was  no  evidence  that  the 
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coal  company  receiyed  the  ayails  of  the  noteB, 
the  objection  was  untenable.  It  was  imma- 
terial whether  the  notes  were  regarded  as  giy- 
en  to  apply  on  the  indebtedness  of  the  coal 
company  for  freights  or  not.  If  the  notes 
wore  giyen  to  apply  on  the  indebtedness,  they 
became  the  property  of  the  defendants,  and 
in  tranaferzing  them  they  occupied  the  posi- 
tion of  ordinary  indorsers  transferring  busi- 
ness  paper.  If  they  were  not  to  apply  on  the 
indebtedness,  then  they  would  appear  to  hate 
been  made  for  the  acconmiodation  of  the  de- 
fendants, and,  after  their  discount,  the  de- 
fendants were  the  principal  debtors,  and  the 
ooal  company  their  sureties.  Neither  yiew 
could  aid  the  defendants,  and  no  other  yiew 
was  admissible  in  the  absence  of  eyidence 
that  the  coal  company  receiyed  the  ayails  of 
the  notes.  N,  F.  CU  of  Appeals^  1868,01oott 
«.  Tioga  R  R.  Co.  27  JV.  Y.  646. 

50.  Although  officers  of  a  bank  haye  no 
power  to  Mad  it  as  indorser  for  accommoda- 
tion,  yet  where  the  plaintifThas  in  good  fdth, 
and  for  yalue,  receiyed  a  bill  or  note  upon 
BQch  indorsement,  xmder  reason  to  belieyethat 
it  is  business  paper,  and  indorsed  in  the  usual 
course  of  business,  the  bank  will  not  be  per- 
mitted afterwards  to  set  up  that  the  indorse- 
ment was  for  accommodation.  N,  T.  Ct.  of 
Appeal^  1859,  Bank  of  Gtenesee  «.  Patchin 
Bank,  19  K  Y.  813. 

51.  Effect  of  transfers.  If  a  note  executed 
for  the  purpose  of  raising  money  and  made 
payable  to  a  bank,  be  discounted  by  the  cash- 
ier of  that  bank,  on  his  priyate  account,  and 
aftorwards  be  transferred  before  maturity  by 
liim,  with  his  indorsement  in  the  name  of 
the  bank  as  cashier  thereon,  this  consti- 
tutes a  sufficient  recognition  of  the  note  by 
the  bank  to  render  it  binding  upon  all  the 
parties  to  it,  whether  principals  or  sureties. 
This  is  not  such  a  diyersion  as  will  exonerate 
a  surety,  according  to  the  rule  settled  in  Ver- 
mont and  New  York.*  Vt,  Supreme  Ot.  1858, 
Keith  9.  Goodwin,  8L  Vt.  268. 

5S.  In  a  suit  against  the  trustees  of  bank 
which  had  suspended  payment,  and  assigned 
its  effects, — Bddy  that  any  right  to  recoyer 
interest  or  damages,  which  became  attached 
to  the  notes  of  the  bank,  in  consequence  of 

•  As  to  the  ooDtnry  rule  elaevhere  adopted,  Bee  Mann- 
fketnren*  Bank  v.  Oole,  89  JU.  188 ;  CUnton  Bank  r.  Ayem, 
16  Ohio,  S38;  6  Ohio,  248 ;  RUey  o.  JohnBon,  8  OMo,  G28 ; 
18  i>Xcfce74;AUeno.A7er,8i'lfofcS98;  Presoottv.BxiDi- 
ley,  8  (huh,  S8A. 


the  suspension  and  refusal  to  pay  them,  was 
transferable  with  the  notes,  and  passed  by  de- 
liyery  to  a  holder.  Arh.  Supreme  Gt.  1853, 
Bingo  n.  Beal  Estate  Bank,  8  Efig.  563. 

IV.  Reooveky  and  Defenobs. 

53.  Setting  off  bilL  A  bill  of  exchange 
drawn  by  A.  was  accepted,  payable  at  a  bank. 
A.  who  was  a  customer  of  the  bank,  discount- 
ed the  biU  with  them,  and  the  bank  re-dis- 
counted it,  and  indorsed  ilf  to  a  third  party. 
On  the  day  when  the  bill  became  due,  it  was 
presented  at  the  bank  for  payment  by  the 
holder,  and,  there  beiog  no  funds  of  the  ac- 
ceptor then  in  their  hands,  the  bank,  haying 
paid  it,  instead  of  debiting  the  acceptor's  ac- 
count with  the  amount,  carried  it  to  a  sepa- 
rate account  as  an  unpaid  bill.  The  ac- 
ceptor not  haying  proyided  funds  in  the 
course  of  the  day,  the  bank  Sent  notice  of  its 
dishonor  to  the  drawer  on  the  next  mornings 
and  debited  his  account  with  it.  In  an  action 
by  A.  against  the  bank  for  money  lent,  in 
which  the  defendants  set  off  the  amount 
of  the  biU,  the  jury  found  that  the  bank  paid 
the  bill  as  indorsers  of  it,  and  not  as  agents 
of  the  acceptor.  Eeld^  that  the  jury  were 
justified  in  so  finding,  and  that  the  bank 
were  entitled  to  set  it  off  Q.  J?.  1853,  Pol- 
lard r.  Ogden,  22  Eng,  L,  clfe  ^.  152 ;  2  EO. 
(ife  J?.459;  %%Lau>  J.N,S,4M\  18  Jur.  39. 

54.  Beooyery.  An  indorsee  of  negotiable 
paper,  issued  by  a  corporation  in  yiolation  of 
public  laws  of  the  State,  forbidding  corpora- 
tions to  issue  paper  of  the  description  of  that 
in  question,  cannot  recoyer  on  the  paper 
against  the  indorser.  The  contract  being 
yoid,  its  contents  cannot  be  receiyed  in  eyi- 
dence to  support  an  action  on  it  U.  8,  Cire, 
Gt.  Mck  1845,  Boot  v.  Wallace,  4  McLean,  8 ; 
S.  P.  1842,  Boot  V.  Godard,  3  Id.  102.  And 
see  Dayis  v.  Bank  of  Biyer  Baisin,  4  IcL 
387. 

55.  Where  a  corporation  has  power  to  loan 
money  and  power  to  discount  non-negotiable 
securities,  money  loaned  by  it,  by  way  of  dis- 
counting a  negotiable  security,  the  defect  bo- 
ing  in  the  form  of  the  contract  and  not  in  the 
essence  of  the  transaction,  may  be  recoyered^ 
on  the  money  counts.  Ohio  Supreme  06. 
1858,  Yanatta  v.  State  Bank,  9  Ohio  St.  27. 

5d.  What  is  a  defence.  In  an  action  by 
a  bank  against  the  maker  of  a  negotiable 
note,  eyidence  is  admissible  to  proye,  that 
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the  note  was  giyen  by  him  with  an  express 
understanding  with  the  officers  of  the  bank, 
that  it  should  be  used  only  for  exhibition  to 
the  bank  commissionerB  to  increase  the  ap- 
parent assets  of  the  bank,  and  was  to  be 
nsed  for  no  other  purpose.  And  this  may  be 
shown  by  the  maker  himself  in  a  suit  by  the 
bank,  he  being  a  competent  witness  to  proye 
the  facts.  Me,  Saprenu  Gt  1861,  lime  Bock 
Bank  «.  Hewett,  50  Me.  267. 

57.  Under  Ihe  statute  of  Massachusetts  of 
1809,  ch.  38,  whlbh  prohibited  bankmg  cor- 
porations within  the  State  from  receiving  or 
negotiating  the  bills  or  notes  of  foreign  in- 
corporated banks,  except  the  bills  of  the 
United  States  Bank, — Held  that  a  promissory 
note  payable  in  such  bills  to  a  banking  cor- 
poration, was  Yoid ;  and  that  no  action  could 
be  maintained  upon  it  by  the  promisees,  after 
the  statute  was  repealed.  Mctu.  Sttprems  Ct, 
1817,  Springfield  Bank  «.  Merrick,  14  Mam. 
822. 

68.  A  note  given  at  the  request  of  the 
director  of  a  bank,  for  money  which  he  owed 
the  bank,  exceeding  the  amount  of  one  half 
his  stock  and  which  he  is  prohibited  by 
statute  from  owing,  is  not  void,  although 
the  directors,  when  they  received  the  note, 
had  knowledge  of  all  the  facta  N.  H,  Su- 
perior Ct.  1846,  Pemigewassett  Bank  e.  Bjog- 
en,  IS  N,K  256. 

59.  The  maker  of  a  note,  given  to  a  cor- 
poration and  transferred  by  their  officers  con- 
trary to  law,  can  avail  himself  of  the  ille- 
gality of  the  transfer  as  a  defence  to  the  note 
if  he  is  a  creditor  of  the  company,  so  that  he 
may  have  an  opportunity  to  set  off  the  equi- 
ties he  has  against  the  company.  Me,  Sur- 
preme  Ct  1858,  Litchfield  v.  Dyer,  46  Me,  81. 

60.  If  a  corporation  is  authorized  to  raise 
money  on  promissory  notes  for  a  particular 
purpose,  it  seems  that  evidence  may  be  re- 
ceived to  impeach  the  notes,  by  showing 
they  were  issued  for  another  purpose.  C,  P. 
1814,  Slark  t.  Highgate  Archway  Co.  6 
Taunt,  792. 

61*  What  is  not.  The  indorser  of  nego- 
tiable paper  made  by  a  corporation  cannot 
set  up  in  defence  to  his  liability  thereon,  that 
the  instrument  was  not  made  in  the  form 
prescribed  by  the  statute.  Though  it  may 
be  otherwise  where  the  objection  is  that  the 
instrument  was  prohibited  by  law.  Conn. 
Supreme  Ct.  1841,  Kilgore  v.  Bulkiey,  14 
OmTk  862. 


62*  A  charter  of  a  bank  stipulated  that  a 
certain  amount  of  stock  should  be  paid  in 
before  the  bank  could  go  into  operation,  and 
the  public  statutes  required  the  capital  of 
banking  corporations  to  be  paid  in  iu  cash. 
A  subscriber  for  stock  was  allowed  by  the 
directors  to  give  a  note  for  his  stock  instead 
of  paying  cash,  and  the  bank  went  into  oper- 
ation, the  note  being  reckoned  as  a  cash  pay- 
ment for  stock.  Eddy  in  an  action  on  the 
note,  that  the  illegality  of  the  transaction 
was  no  defence.  JT.  K  Supreme  Ct,  1866, 
Pine  River  Bank  v.  Hodsdon,  46  N.  K  114. 

68.  The  liability  of  a  party  to  a  promis- 
sory note,  made  to  a  corporation,  is  not 
affected  by  any  alterations  in  the  charter  of 
such  corporation,  made  after  such  party  has 
ceased  to  be  a  stockholder.  Ga,  Supreme 
Ct,  1855,  MitcheU  v.  Rome  R  R  Co.  17  Ga. 
574. 

64.  An  indorser  is  not  allowed  to  exon- 
erate himself  from  liability  on  hia  indorse- 
ment, by  proving  that  he  was  led  to  indorse 
by  representations  made  by  the  president  and 
cashier  of  a  bank  in  whidi  the  note  was  to 
be  discounted,  that  the  indorsement  was  a 
mere  matter  of  form,  and  he  would  not  be 
held  liable. 

1.  Such  evidence  contradicts  the  written 
agreement. 

2.  The  president  and  cashier  are  not 
clothed  with  power  to  bind  the  bank  by 
such  a  special  agreement.  All  discounts  are 
made  under  the  authority  of  the  directors, 
and  it  is  for  them  to  fix  any  conditions  which 
may  be  proper  in  loaning  money.  U.  S,  Su- 
preme Ct.  1832,  Bank  of  the  United  States  «. 
Dunn,  6  Pet.  51.  Followed,  1834,  Bank  of 
Metropolis  v.  Jones,  8  Pet.  12. 

65.  A  corporation  which  is  charged  as 
indorser  of  a  promissory  note  is  bound  to  pay 
the  amount  legally  due  thereon,  although 
the  agent  of  the  corporation  agreed  to  pay  an 
illegal  rate  of  interest  to  procure  delay  in  the 
payment  of  the  note.  Me.  Supreme  Ct.  1855, 
Whitney  v.  South  Paris  Manuf.  Co.  89  Me. 
816. 

W.  A  discount  of  a  bill  of  exchange  in 
notes  of  a  railroad  company  which  were  de- 
predated, and  some  of  which  were  of  smaller 
denomination  than  the  law  allowed,  held  not 
to  avoid  the  bill  discounted.  Ala.  Supreme 
Ct.  1846,  Branch  Bank  at  Montgomery  o. 
Crocheron,  5  Alt^.  If.  S.  250. 

67.    One  of  several  notes  on  demand,  with 
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interest,  giyen  by  a  corporation  before  it  had 
iflBoed  stock  certificates  to  its  stockholden, 
in  evidence  of  their  proportionate  interest  in 
certain  of  its  own  stock  held  by  it  in  trust 
for  them,  and  upon  which 'no  money  wa0  to 
be  paid,  was  negotiated  for  value  by  a  stock- 
holdei;  thirteen  months  after  its  date ; — Hdd^ 
tiiat  such  note  was  overdue  at  the  time  it 
was  taken  by  the  holder,  so  as  to  entitle  the 
corporation  to  enjoin  a  suit  at  law  com- 
menced by  him  to  recover  the  amount  of  the 
note  irom  them,  upon  the  ground  of  the 
equities  subsisting  between  them  and  the 
payee  of  the  note.  B.  I.  Supreme  Ct,  1858, 
Atlantic  De  Laine  Co.  «.  Frederick,  5  B,  /. 
171. 

Rules  peculiar  to  particular  kinds  of  Ne- 
gmtjable  inslmments  considered  as  made  or 
reoeiTed  by  corporations  of  a  particular  class, 
toe  treated  under  the  title  of  the  kind  of  cor- 
poration; thus  checks  and  certificates  of  de- 
posit, are  treated  under  Bakes;  premium 
notes  for  insurance,  imder  iNsuiiAirGB  Com- 


BOABD. 

[Bmbnoes  matton  rdadre  to  the  board  of  directors,  man- 
■gen,  or  troateea  of  a  oorporatioOf  regarded  tn  their  ool- 
leedTa  capaoltj ;  and  not  dependent  on  dietinetlone  be- 
tween the  Idnd  of  eorporatlona.] 

I.  GoHSTrnrnoN  Ain>  fowbbs. 

IL  IfODB  OF  ACTlQir. 

I.  CoNSTrnmoN  and  Poweba. 

1.  Functions  of  the  board  of  direction. 
That  the  management  of  private  corporations 
Ib  ofluaUy  vested  in  certain  officers  and  boards ; 
the  body  of  the  meml;>ers  having  no  voice 
except  in  their  election, — see  Bank  of  United 
Stateso.  Dandridge,  12  Wheat,  113 ;  Common- 
wealth «.  Trustees  of  St.  Mary^s  Church,  6 
Serg.  d.  R  608;  Rldgway  «.  Farmers^  Bank, 
13  Serg.  db  R  256. 

For  the  modes  of  Choosing  the  board,  see 
BLaonons;  Officsbsw 

For  roles  relative  to  the  members  of  the 
board,  in  their  Individual  eapacity,  whether 
they  are  known  as  directors,  trustees,  man- 
agers, or  by  other  name,  see  DmacrroBs. 

2.  That  the  board  of  directors  practically 
ooDstitntes  the  corporation,  and  in  genend 
may  act  as  the  corporation,  and^  unless  speci- 


ally restricted,  exercise  the  corporate  powers, 
--see  BurriU  «.  Nahant  Bank,  2  Mete,  {Maes,) 
168 ;  WhitweU  «.  Warner,  20  Vt  425 ;  Union 
Turnpike  Co.  v,  Jenkins,  1  Cai.  881. 

8.  That  the  board  of  directors  are  but 
agenle  of  the  corporation,  and  can  only  act  for 
or  bind  it  within  such  limits  and  in  such 
ways,  as  the  charter  or  by-laws,  or  some  acte 
of  the  members  authorize, — see  Salem  Bank 
9.  Gloucester  Bank,  17  Mom,  29;  Bank  of 
Kentucky  V.  Schuylkill  Bank,  1  Fairs,  8d.  Cos. 
180 ;  Ridley  «.  Plymouth  Grinding  &  Baking 
Co.  2  Exek,  711. 

4«  The  corporation,  however,  and  not  the 
trustees,  own  the  real  estete ;  hence  the  alien- 
age of  the  trustees  cannot  a£kct  the  title  of 
the  corporation.  JV.  Y,  A,  F.  Chan,  'Ct, 
1844,  Cammeyer  v.  United  German  Lutheran 
Churches,  2  8am4f,  Ch,  186. 

6.  Existonoe  presumed.  That  on  an  appli- 
cation of  a  member  of  a  corporation  to  a 
court  of  equity,  to  enforce  his  righto  in  the 
administration  of  the  company  afiSsdrs,  the 
court  wiU  presume,  unless  facteto  the  contrary 
are  shown,  that  a  board  of  direction  exists, 
and  that  it  is  not  impracticable  to  convene  a 
general  meeting  of  proprietors  capable  of  con- 
trolling the  action  of  such  board, — see  Foss 
f>,  Harbottle,  2  Hare^  461. 

6*  Power  to  fill  vacancies.  That  the  bosrd 
have  not  an  implied  power  to  fill  vacancies 
in  the  board, — see  Kearney  v,  Andrews,  2 
Siodtt.'rO. 

7»  —  to  borrow  money*  A  board  of  di- 
rectors, authorized  to  conduct  the  a£hirs  of 
the  company,  may  empower  the  president,  or 
the  president  and  cashier,  to  borrow  money, 
indorse  ito  notes,  or  to  obtain  a  discount  for 
the  use  of  the  bank.  Ui  8,  Supreme  Ct,  1823, 
Fleckner  v.  United  Stetes  Bank,  8  Wheat, 
838;  Pa,  Supreme  Ct,  1824,  Rldgway  «. 
Farmers'  Bank  of  Bucks  County,  12  Serg,  db 
R  256 ;  Md,  Ct,  of  Appeals,  1849,  Merrick  v. 
Bank  of  Metropolis,  8  QUI,  59. 

8.  The  directors  of  a  company  have  no  im- 
plied authority  to  borrow  money  on  the  credit 
of  the  company,  for  any  purpose,  however 
useful  or  necessary  to  the  objecte  for  which 
the  company  is  formed.  Exeh^  1851,  Burm- 
ester  o.  Norris,  8  Bng,  L,  S  Eq.  487 ;  6  JSktch. 
796. 

9m  By  the  deed  of  settlement  under  which 
a  company  was  carried  on,  a  capital  was  pro- 
vided, and  there  were  powers  to  alter  the  pro- 
visions of  the  deed  by  the  vote  of  a  special 
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general  meeting.  There  was  aJfiO  a  clause 
<*  that  the  affitin  and  business  of  the  company 
shall  be  under  the  sole  and  entire  control  of 
the  directors."  Hdd^  that  under  this  deed 
the  directors  had  no  express  authority  to  bor- 
row money  for  the  necessary  purposes  of  the 
company ;  the  instrument  contemplating  that 
the  company  business  should  be  carried  on  by 
means  of  tiie  large  capital  provided  in  it 
for  that  purpose.     Lb, 

10.  The  directors  of  a  manufacturing  cor- 
poration, formed  under  a  general  statute  giv- 
ing them  authority  to  manage  its  concerns, 
have  power  to  make  an  advance  or  payment 
of  wages  to  the  agent ;  and  for  this  purpose 
they  may  empower  him  to  use  the  company's 
cr^t  Mass.  SuprefM  Ct  1832,  Tripp  v. 
Swanzey  Paper  Co.  18  Pick.  291. 

11.  — to  make  negotiable  paper.  The  di- 
rectors of  a  cemetery  company  were,  by  their 
act  of  incorporation,  empowered  to  make  con- 
tracts and  bargains  touching  the  undertaking, 
and  to  do  and  transact  all  other  matters  and 
things  requisijte  to  be  done  and  transacted 
for  the  direction  and  management  of  the  af- 
fairs of  the  company,  ffeldy  that  they  had  no 
power,  tmder  their  act,  to  accept  or  indorse 
bills  of  exchange  for  the  purposes  of  the  un- 
dertaking. Bxch.  1849,  Harmer  v,  Steele,  4 
Ssach.  1 ;  19  Law  J.  N.  S.  U. 

12.  Where  directors  are  empowered,  for  a 
certain  purpose,  to  issue  a  note,  or  accept  a 
bill  of  exchange,  to  a  certain  amount,  they 
are  deemed  authorized  to  give  in  lieu  for  the 
same  several  notes  or  bills,  equal  to  that  sum, 
with  their  legal  accretionfl.  0.  P.  1849, 
Thompson  v.  Wesleyan  Newspaper  Associa- 
tion, 8  a  B,  849;  19  Law  J,  JV.  S,  114. 

As  to  the  corporate  power  to  Contract} 
generally,  see  Costracts. 

IS*  —  to  assume  a  debt.  Under  what  cir- 
cumstances directors  of  a  corporation  may  as- 
sume a  debt  of  an  individual,-— see  Stark 
Bank  v.  United  States  Pottery  Co.  84  Vt. 
144. 

14.  — to  dispose  of  the  corporate  prop- 
erty. The  board  of  directors  have  no  power 
to  alienate  corporate  property,  essentially 
necessary  for  the  transaction  of  the  business 
of  the  corporation.  Me,  Supreme  Ct.  1851, 
BoUins  «.  Oay,  88  Me.  182 ;  N.  Y.  Supreme 
Ct  1861,  Abbot  «.  American  Hard  Rubber 
Co.  88  Bwrb.  578 ;  21  How  Pr.  198. 

15.  The  directors  of  a  corporation  have  no 
power  to  make  a  donation  &om  or  misap- 


propriate its  fhnds,  in  violation  of  the  laws 
and  rules  regulating  its  mode  of  action.  Me. 
Supreme  Ct.  1844,  Frankfort  Bank  «.  John- 
son, 24  Me.  490. 

16.  — to  make  assignments.  In  the  ab- 
sence of  authority  conferred  by  its  charter, 
the  president  and  directory  of  a  banking  cor- 
poration cannot  use  its  cash  or  credits  for 
the  purpose  of  effecting  a  settlement  of  the 
demands  of  its  creditors ;  and  an  assignment 
by  them  of  property  of  the  bank  to  a  third 
person  for  that  purpose  will  not  be  valid, 
though  the  seal  of  the  corporation  be  aflixed. 
Ala,  Supreme  Ct.  1845,  Gibson  o.  Qoldthwaite, 
7  Ala.  281. 

17.  The  directors  of  an  insolvent  corpora- 
tion have  authority  to  convey  all  the  property 
of  the  corporation  to  one  of  its  creditors,  upcm 
condition  that  he  shall  apply  the  property  to 
the  payment  of  his  claim,  and  pay  over  the 
surplus,  if  any,  to  the  treasurer  of  the  corpora- 
tion. And  such  conveyance  is  not  fraudulent, 
as  against  other  creditors,  by  reason  of  its  ten- 
dency to  give  a  preference.  Mass,  Supreme 
Ct.  1847,  Sargent «.  Webster,  18  Mete.  497. 

As  to  Assignments  by  corporations,  gener- 
ally, see  AssiGNMEirrs. 

18.  The  president  and  directors  of  a  bank, 
may  assign  the  property  of  the  bank,  for  the 
payment  of  its  debts,  without  the  assent  of 
the  stockholders.  Md.  Ct.  of  Appeals^  1849, 
Merrick  v.  Bank  of  Metropolis,  8  OiU,  59. 
To  the  contrary,  Gibson  v.  Goldthwaite,  7 
Ala.  281 ;  Bank  Commissioners  v.  Bank  of 
Brest,  Earrinff.  Ch.  106. 

19.  Or  may  authorize  the  president,  or  one 
of  their  own  number,  to  assign  securities  be- 
longilig  to  the  bank.  Mass.  Supreme  Ct. 
1814,  Spear  v.  Ladd,  11  Mau.  94 ;  Korth- 
ampton  Bank  «.  Pepoon,  Id.  288 ;  Me.  Su- 
preme Ct.  1848,  Stevens  v.  Hill,  29  Me,  138. 
And  see  Bank  Commissioners  o.  Brest,  Mar- 
ring. Ch.  106. 

As  to  powers  of  Bank  direetors,  see  Babkb. 

20.  —  to  discharge  debts.  That  the 
board  may  authorize  stockholders  to  pay 
debts  due  from  them  to  the  corporation,  by 
transferring  stock  in  the  corporation ;  and  a 
transfer  of  stock  accordingly  will  discharge 
the  debt, — see  Taylor  v.  Miami  Exporting  Co. 
6  Ohio,  176,  218. 

As  to  Dealings  in  stock,  in  general,  see 
Stock. 

21.  — to  release  witness.  Thedirectors 
of  a  bank  may,  on  behalf  of  the  corporation, 
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lelease  the  mteiest  of  a  peraon  whom  the  cor- 
poration propose  to  call  as  a  witness.  Me. 
EnEpreme  Ct,  1850,  Lewis  «.  Eastern  Bank^  82 
if^.  90. 

n.  Mode  of  AonoiiT. 

22*  Must  meet  as  a  board.  A  majority 
of  a  board  of  trustees  cannot  undertiJEe  to 
act  in  their  individual  names  for  the  board 
itself;  nor  can  any  act  be  done  afiectmg  the 
ownership  of  property,  except  by  a  resolution 
of  the  board  when  regularly  constituted  and 
atttmg  in  consultation.  La,  Supreme  Ct. 
1859,  Boss  n.  Crockett,  14  La,  Ann,  811. 

2d.  A  religious  corporation  can  be  bound 
only  by  the  acts  of  its  trustees  acting  as  such. 
A  resolution  passed  at  a  general  meeting  of 
corporators,  though  a  minority  of  the  trustees 
are  present  and  concur,  is  not  a  corporate  act 
K.  T,  A.V.  Ohan,  Ct,  1844,  Cammeyer  «. 
United  Geiman  Lutheran  CIturches,  3  Sa^ndf, 
Oh,  186. 

24.  The  consent  of  several  members  of  a 
board  of  directors,  acting  separately,  and  not 
fihown  to  constitute  a  quorum,  will  not  con- 
stitute a  valid  acceptance  of  a  proposal  made 
to  the  company,  so  as  to  render  it  a  complete 
«XHitract  and  binding  upon  the  party  making 
the  offer.  Ind,  Supreme  Ct,  1860,  Junction 
B.  R.  Co.  1^.  Beeve,  15  Ind.  236. 

25.  Where  a  quorum  of  the  directors  of  a 
public  company  are  empowered  to  contract 
by  affixing  the  seal  of  the  company,  it  is  es- 
sential to  the  validity  of  the  act  that  the  as- 
sent for  affixiog  the  seal  should  be  given  by 
the  quorum,  at  the  same  time  acting  together. 
Baxh,  1866;  D'Arcy  v.  The  Tamar  &c.  Rail- 
iray  Co.  14  WeMy  Bep.  968. 

26.  Hay  meet  in  another  State.  Where 
the  chafter  of  such  corporation  does  not  re- 
strict the  directors  as  to  the  place  of  their 
meeting,  they  may  meet  in  another  State,  and 
may  there  appoint  a  secretary.  Conn.  Su- 
preme Ct,  1827,  H'Call  v,  Byram  Manuf.  Co. 
6  Conn.  428. 

27.  Powers  of  majority.  Unless  the  by- 
laws of  a  manufacturing  corporation,  or  a 
statute,  expressly  provide  otherwise,  a  major- 
ity of  the  directors  constitute  a  quorum,  and 
a  majority  of  the  quorum  have  authority  to 
decide  any  question  upon  which  they  can  act. 
Mass.  Supreme  Ct,  1847,  Saigent  v,  Webster, 
18  MeU,  497. 

28.  Wheretbere  is  a  special  body  of  a  defi- 


nite number  appointed  to  perform  corporate 
acts,  such  acts  cannot  be  performed  except 
by  a  majority  of  that  body.  K,  B,  1775,  Rex 
V.  Yarlo,  Oowp,  248. 

29.  Where  the  matter  is  of  public  concern, 
and  of  an  executive  or  ministerial  character, 
the  act  of  the  majority  of  the  board  will  suf- 
fice, although  the  others  are  not  consulted. 
But  where  the  function  is  judicial,  involving 
a  determination  of  some  definite  question,  the 
whole  body  must  be  assembled  and  act  to- 
gether, jr.  B.  1802,  King  «.  Great  Harlow,  2 
JEkut,  244;  1807,  Battye  v,  Gresley,  8  Eaet^ 
819 ;  1800,  Kiag  c.  Winwick,  8  Dumf.  cfc  E, 
454.  And  see  Green  v.  Miller,  6  Johne,  88 ; 
and  CoMMiTTBBS ;  Pov^bs. 

80.  Effect  of  vaeandes.  Where  the  charter 
fixes  the  number  of  directors,  and  vacancies 
occur,  the  act  of  the  board  is  not  thereby  in- 
validated, provided  a  quorum  still  remains. 
C.  P,  1842,  Thames  Haven  Dock  &  Railway 
Co.  «.  Rose,  8  JBh^f.  BaUw,  Ccu,  177 ;  4  Mann. 
A  a.  552. 

81.  Effect  of  absences.  A  charter  of  a  cor- 
poration in  Massachusetts  which  confers  the 
power  of  management  upon  "  the  president 
and  directors,"  must  be  construed  as  a  mere 
mode  of  designating  the  board  of  directors  in 
its  aggregate  capacity,  and.  not  as  rendering 
the  presence  of  the  president  necessary  to  the 
transaction  of  business  by  the  board,  unless 
otherwise  required  by  the  charter  or  by-laws. 
Mau.  Supreme  Ct,  1847,  Sargent  v,  Webster, 
18  Mete,  497. 

82.  By  a  resolution  of  the  directors  of  a 
company,  four  directors  were  necessary  for 
the  doing  of  any  act.  Three  of  the  directors 
were  called  trustees,  and  those  three  gave  a 
power  of  attorney  to  the  agent  of  the  com- 
pany to  draw  bills.  Held^  that  the  other  di- 
rectors were  not  liable  on  those  bills,  as  the 
power  of  attorney  was  not  executed  by  four 
directors.  JT.  J?.  1880,  Ducarry  u.  Gill,  4  OJarr. 
<ftP.  121. 

88.  Three  societies  were  authorized  by 
statute  to  choose  each  three  trustees,  to  take 
and  hold  real  estate,  and  erect  a  haU  thereon 
for  the  use  of  the  three ;  and  the  statute  also 
provided  for  two  ex  affUAo  trustees,  making 
eleven  in  all ;  and  declared  that  it  should  be 
lawftilfor  the  board  of  trustees,  or  a  majority 
of  them,  to  mortgage  the  land.  Hdd^  that  a 
mortgage  executed  by  five  of  the  nine  chosen 
trustees  might  be  presumed  to  have  been  ex- 
ecuted with  the  concurrence  of  a  minority  of 
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the  board.    N,Y,Y,  Ohan,  Ct.  1840,  MUer 
9.  Chance,  8  Edw,  899. 

How  Meetings  of  a  board  are  to  be  con- 
vened and  held ;  what  constitutes  a  Qnomm 
and  a  M^orltj ;  how  Resofaitioiis  are  to  be 
passed,  and  their  effect;  and  what  Beeords 
are  to  be  kept,  are  treated  under  those  titles 
respectiyely. 

For  rales  depending  on  the  Nature  of  the 
corporation  with  which  the  board  of  direct-* 
ors,  managers,  or  trastees  is  connected,  see 
the  titles  of  the  yarious  kinds  of  corporations, 
particularly  Baitks;  iNSunAircB  CoicPAinBS ; 
Manufactdrino    OoMPAinBS ;     Railboad 

COMPAHIBB. 


BOITDS. 

L  FOBX  AKD  EFFBCT. 
n.  TSANBl'EB  AKD  BBMBDIBB. 

I.  Form  AND  Effect. 

1.  Power  to  issue  bonds.  A  corporation 
may  giye  its  bond  for  a  lawfhl  and  anthor- 
ized  debt,  under  its  general  corporate  powers. 
The  power  to  execute  and  issue  bonds  &c 
belongs  to  all  corporations,  and  is  insepara- 
ble from  their  existence ;  and  it  is  for  this 
they  hold  a  common  seal.  Pa,  BupreiM  Ot, 
1861,  Commonwealth  d.  Council  of  Pitts- 
burgh, 41  Pa.  St.  278. 

2.  Filling  blanks.  Where,  in  corporate 
bonds,  the  name  of  the  payee  is  left  blank, 
with  the  intention  that  sudi  instrument  may 
be  transferred  by  delivery,  any  lawM  holder 
may  fill  the  blank  with  his  own  name  as 
payee.  If<U8,  Supreme  Ot.  1858,  Chapin 
«.  Vermont  &  Massachusetts  R.  R.  Co.  20 
Law  Bep.  (10  N.  8,)  660;  JIT.  T,  Supreme 
Ct.  1862,  Hubbard  r.  K.  Y.  &  Harlem  R.  R 
Co.  14  ^».  iV.  275 ;  86  Barb.  286. 

8.  After  an  issue  of  corporate  bonds  has 
been  duly  directed,  the  filling  up  and  dating 
the  bonds  is  a  ministerial  act,  and  a  mistake 
in  the  date  does  not  &tally  vitiate  them. 
WU,  Supreme  Ct,  1859,  State  «.  Common 
Council  of  Madison,  7  WU,  688. 

4.  A  debenture,  or  bond,  issued  as  collat- 
eral security  by  a  private  incorporated  com- 
pany under  their  common  seal  and  signed  by 
their  secretary,  in  which  is  left  a  blank  for 
the  name  of  the  payee,  though  void  because 
of  such  blank,  and  because  it  is  improperly 
stamped,  is  admismble  in  evidence,  in  an  ac- 


tion for  money  lent,  to  show  the  worthleas- 
ness  of  the  security.  C  P.  1852,  Enthoven 
«.  Hoyle,  9  B!ng.  L,  d>  Bq.  484;  21  Law  J,  K 
S,  100 ;  16  Jur.  272. 

5.  Not  property  nntQ  sold.  That  the 
bonds  of  a  corporation  which  it  has  executed 
and  placed  in  the  hands  of  an  agent  for  sale, 
do  not  constitute,  while  yet  in  the  hands  of 
such  agent  for  sale,  property  sulDJect  to  sei^ 
ure  under  an  attachment  against  such  cor- 
poration,— see  Coddington  o.  Gilbert,  17 
N,  Y,  489. 

6.  Validity.  A  corporation,  in  order  to 
boiTOw  money  for  purposes  within  their  cor- 
porate powers,  issued  bonds  under  seal,  pay- 
able to  the  obligee  or  his  assigns,  for  $1,000 
each,  payable  ten  years  firom  date,  with  in- 
terest coupons  payable  to  bearer.  HM^  that, 
there  being  no  evidence  of  an  intent  to  dr- 
culate  them  as  money,  neither  the  bonds  nor 
the  coupons  were  within  the  provisions  of 
the  general  statutes  of  the  State  restrictive  of 
banking.  K  Y,  A,  Y,  Chan,  Ct,  1844, 
Bany  9.  Merchants'  Exchange  Co.  1  SmSf, 
C%.  280. 

7.  Collateral  provisions.  When  an  act 
is  passed  authorizing  corporate  bonds  to  be 
issued  upon  certain  terms,  among  which  is  a 
provision  for  payment  or  security,  these 
terms  go  with  the  bonds,  and  may  be  en- 
forced at  the  suit  of  a  bondholder.  CaL 
Suprems  Ct,  1861,  English  v.  Supervisors  of 
Sacramento,  19  Cal,  172* 

8.  —  or  soonrities.  The  bonds  of  a  cor- 
poration are  not  rendered  void  by  the  com- 
pany's giving  to  secure  them  a  mortgage, 
which  they  had  no  authority  to  execute. 
Pa,  Supreme  Ct,  1859,  Philadelphia  &c.  R. 
R.  Co.  V,  Lewis,  38  Pa.  St,  88. 

9.  By  a  clause  empowering  a  company  to 
raise  money  by  bonds,  it  was  enacted  that 
every  holder  of  them  should  be  equally  enti- 
tled to  a  claim  or  lien  on  the  rates  and  sums 
of  money  to  be  taken  by  virtue  of  the  act,  in 
proportion  to  the  amount  advanced  by  such 
holders,  as  if  the  same  had  been  advanced  up- 
on mortgages  or  annuities  also  grantable  by 
the  act,  ^*  without  any  preference  by  reason 
of  priority  of  date  of  any  such  securities,  or 
on  any  other  account  whatsoever.''  Eeld^ 
that  an  individual  bondholder  might  sue  the 
company  upon  his  own  bond,  though  there 
were  other  bonds,  mortgages  &c  unsatisfied ; 
the  lien  given  by  the  act  being  only  an  ad- 
ditional security.    K,  B,  1831,  HiU  v.  The 
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Xanchester  &   Salfoid  Waterworks  Co.  2 
.Ban».  eft  A£L  544. 

10.  Onrergloii*  Where  by  the  tenxui  of  a 
railroad  bond,  ft  period  was  fixed  within  which 
it  was  convertible  into  stock,  at  the  option  of 
the  holder, — Eddi^  that  an  agreement  for  the 
extension  of  the  time  of  payment  before  ma- 
turity of  the  bond,  did  not  extend  the  right 
of  oonyersion  after  the  time  limited.  Fa.  9ur 
preme  Ct.  1864,  Muhlenborgh  9.  Phihidelphia 
&  Beading  R.  R  Co.  47  Pa.  8L  16. 

n.  Tbansfeb  and  Bemedies. 

11.  Negotiability*'*'  In  general,  coupon- 
bonds,  isBoed  by  coiporations,  drawn  payable 
to  beaier,t  and  apparently  intended  to  pass 
from  hand  to  hand,  are  to  be  regarded  and 
treated  as  negotiable  instroments.  U,  8,  Bu- 
ffmne  Gt.  1858,  White  «.  Vermont  &  Massa- 
chusetts R  R  Co.  31  Hou>,  575 ;  1868,  Mer- 
cer County  V,  Hackett,  1  WaU,  83 ;  Gelpcke 
V.  City  of  Dubuque,  Id,  176,  206 ;  1865, 
Thompson  v.  Lee  County,  8  WaU.  827 ;  Conn, 
Supreme  CL  1860,  Society  for  Savings  «.  City 
of  New  London,  20  Conn,  174 ;  Iowa  Supreme 
OL  1857,  Clapp  9,  County  of  Cedar,  5  Clarhe, 
15 ;  If,  T,  Supreme  Ct,  1863,  Connecticut  Mut. 
Life  Ina.  Co.  o.  Cleveland  &c.  R  R  Co.  41 
Barb,  9;  26  JSw.  IV.  225. 

12.  Although  not  in  form  or  character  ne- 
gotiable instruments  according  to  the  law 
merchant,,  these  bonds  must  be  regarded  as 
transferable  in  the  same  manner  and  with  like 
effisct  Maes.  Supreme  Ct,  1858,  Chapin  v. 
Yeimont  &  Massachusetts  R  R  Co.  20  La/w 
Bep,  (10  y,  S.)  650 ;  JTy.  Ct.  of  Appeals,  1859, 
Maddox  e.  Graham,  2  Msto.  56;  Wis.  Su- 
preme Ct,  1859,  Clarke  «.  City  of  Janesville, 
10  Wis,  186. 

18.  — as  respects  transfer  of  title.  The 
coupon  bonds  of  an  incorporated  company 
are  transferable  by  delivery,  so  that  a  dona 
Jtde  holder  has  a  good  title  of  them.  JT. 
/.  Ct,  of  Errors,  1858,  Morris  Canal  & 
Banking  Co.  a,  Lewis,  1  Beasl,  828. 

14*  Coupon  bonds,  of  the  ordinary  kind, 
payable  to  bearer,  pass  by  delivery.     And  a 


•MuyoT  Um  etaet  dtod  under  thb  head,  In  the  text, 

I  upon  bonds  of  ooontlee,  or  other  poMlc  eorpomtloni, 

imdw  fltatutorj  uithofltjr  for  the  parpoee  of  raiefaig 

far  pqbllelmproyementei 

t  Ae  meldnf  each  bondfl,  on  thefar  fkuw  p^yible  to  **  beer^ 

«r,**  It  nid  to  emoant  toadliectioD  that  they  ihall  be  trani- 

fenble  by  dettvery,  like  a  bank  note  fto.    Oommonvealth  «. 

^of  Attesbaay  County, 87  Pa,  St,  887. 


purchaser  of  them,  in  good  &ith,  is  unafiected 
by  want  of  title  in  the  vendor.  The  burden 
of  proof  on  a  question  of  such  faith,  lies  on 
the  party  who  aaeails  the  possession.  U.  S. 
Supreme  Ct.  1864,  Murray  v.Lardner,  2  Wall, 
110.  To  similar  efiect,  1865,  Thompson  «• 
Lee  County,  8  WaU.  327. 

15*  Bonds  of  corporations  payable  to  ^^  A. 
or  his  assigns,"  and  assigned  by  A.  in  blank, 
*  are  transferable  by  delivery.  A  purchaser  of 
such  a  bond  suing  the  obligors  thereon  need 
not,  in  the  first  instance,  give  evidence  to  con- 
nect his  purchase  with  the  payee's  blank  as- 
signment. If.  7.  Superior  Ct  1868,  Brainerd 
«.  K.  Y.  &  Harlem  R  R  Co.  10  Bone,  882. 

16.  Thus,  where  the  plaintiff  in  such  an 
action  produced  the  bond  with  an  assignment 
in  blank  indorsed  thereon,  and  proved  that 
she  purchased  it  in  the  market  some  time 
after  the  date  of  such  assignment,  and  had 
owned  it  ever  since, — Hsld,  that  in  the  ab- 
sence of  any  evidence  to  the  contrary,  she  was 
to  be  presumed  to  be  the  rightful  owner,  and 
might  recover  without  any  proof  connecting 
the  purchase  with  the  assignment  by  the 
payee.    Ih, 

17.  A  broker  in  New  York,  to  whom  rail- 
road bonds  had  been  intrusted  by  their  owner 
for  the  purpose  of  raising  money  thereon  for 
him,  delivered  them,  one  in  Connecticut  and 
the  others  in  Massachusetts,  pursuant  to  an 
agreement  made  in  New  York,  as  security  for 
a  pre-existing  debt  of  his  own.  Held,  that 
his  creditor,  if  he  took  them  in  good  fidth, 
could  not  be  compelled  in  equity  to  give  them 
up  to  the  owner,  although  by  the  laws  of 
New  York  a  transfer  made  under  such  dr- 
cumstances  is  subject  to  the  rights  of  the  real 
owner.  Mass,  Supreme  Ct.  1859,  Culver  v. 
Benedict,  18  Qray,  7. 

18.  T.  fraudulently  r^resenting  himself 
to  be  the  solicitor  for  a  vendor,  agreed  for  the 
sale  of  an  estate,  and  according  to  the  agree- 
ment the  purchaser  transferred  a  railway 
bond  into  T.'s  name  by  way  of  deposit.  T. 
assigned  the  bond  to  a  purchaser,  the  defehd- 
ant,  without  notice.  L:\junction  to  restrain 
defendant  from  parting  with  the  bond  &c. 
reftised.  Chaneery,  1868,  Ashwin  v.  Burton, 
9  Jw.  K  S,  819. 

19*  Certain  State  warrants,  indorsed  by 
the  ]Miyees  in  blank,  were  paid  and  delivered 
to  the  State  treasurer.  They  were  afterwards 
stolen,  and  came  into  the  hands  of  the  do- 
feadaaislona^fide;  the  defendants  presented 
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them  and  receiyed  negotiable  State  bonds, 
which  they  parted  with  in  the  regular  coarse 
of  bufiinesa.  Hddy  that  upon  these  facts  alone 
an  action  by  the  State  for  the  bonds  or  their 
value  would  not  lie.  ^e  mere  reception  of 
the  bonds,  though  issued  by  mistake,  does 
not  render  defendants  liable.  CdL  Supreme 
Ct.  1860,  State  «.  Wells,  15  Col.  886. 

20.  —as  respects  equities.  Bonds  with 
interest  warrants  or  coupons  annexed,  issued* 
by  a  county  or  other  municipality,  payable  to 
bearer,  and  containing  recitals  showing  that 
they  were  regularly  issued  under  authority  of 
law,  estop  the  county  from  contesting  their 
legality;  and  although  not  in  the  form  of 
promissory  notes  or  bills  of  exchange,  are  to 
be  regarded  as  commercial  securities;  and 
the  holder  of  them  has  a  full  title;  and 
against  one  who  has  taken  them  in  good 
fidth,  the  county  cannot  set  up  the  equities 
which  might  have  been  ayailable  against  the 
original  payee.*  U,  3.  Supreme  Ct  1862, 
Moran  «.  OommissionerB  of  Miami  County,  2 
Black,  722.  To  nearly  same  effect,  Wis,  Sur 
preme  Ct.  1859,  Clark  v.  City  of  Janesville,  10 

WU,  136 ;  Ky.  Ct,  of  Appeals,  1859,  Maddox 
V.  Graham,  2  Mete  56. 

21.  Bonds  of  a  railroad  corporation  pay- 
able to  bearer,  issued  for  the  purpose  of  rais- 
ing money,  with  interest  coupons  annexed 
also  payable  to  bearer,  pass  from  hand  to 
hand  like  bank  notes,  and  a  Ixma  fide  pur- 
chaser for  value,  without  notice  of  any  prior 
defect  in  the  title,  may  enforce  them  inde- 
pendent of  all  equities  existing  between  the 
company  and  the  first  holder.  N,  J,  Ot.  of 
Errors,  1855,  Morris  Canal  &  Banking  Co.  v. 
Fisher,  1  Stockt,  667 ;  8  Am.  Law  Beg,  428 ; 
K  T,  Supreme  Ct,  Sp.  T,  1859,  Finnegan  v, 
Lee,  18  Bow,  Pr,  186. 

22.  Bonds  of  a  municipal  corporation, 
which,  though  under  seal,  are  payable  to 
bearer,  are  negotiable  instruments  in  such  a 
sense  as  to  exempt  them  in  the  hands  of  a 
bona  fide  holder  from  a  defence  which  might 
be  ff^ailable  against  the  original  payee.    JV. 


*  In  PenniylnuiU  It  to  held  that  county  bondB  tosued  In 
payment  of  stibMriptlon  for  raUroad  stock  have  not  the 
qoali^  of  commercial  paper ;  they  are  but  bonda,  and  even 
in  the  hand!  of  innocent  and  remote  purcfaaMraf  they  are 
gnbdect  to  the  equities  extotlng  against  them  in  the  hands  of 
the  first  purchasers  from  the  company.  The  Interest  o^n- 
pons  are  sufajeot  to  the  same  equities,  and  all  purchasers  of 
such  bonds  are  bound  to  take  notice  of  the  law  under  which 
they  are  Issued.    Diamond  «.  Lawrence  Oounty,  87  Pa.  SL 

ssa. 


T.  Ct.  of  Appeals,  1859,  Bank  of  Rome  «. 
Village  of  Rome,  19  K  T,  20. 

28*  —  as  respects  rights  of  bona  flde 
holders.  Where  a  county  issues  its  bonds 
payable  to  bearer,  and  which,  upon  their  face, 
pledge  the  faith,  credit,  and  property  of  the 
county  for  payment,  under  the  authority  of 
acts  of  assembly  referred  to,  in  pursuance  of 
which  the  bonds  state  that  they  are  for  their 
payment,  and  those  bonds  pass,  ionafide,  into 
the  hands  of  holders  for  value,  the  county 
is  bound  to  pay  them.  It  is  no  defence  to  the 
claim  of  such  a  holder  that  authority  given 
by  the  act  referred  to  in  the  bonds,  was  sub- 
ject to  certain  restrictions,  limitations  and 
conditions,  which  have  not  been  formally 
complied  with.  U,  8.  Supreme  Ct.  1868, 
Meicer  County  o.  Hackett,  1  Wall.  88. 

24*  Nor  is  it  any  defence  that  the  bonds 
sued  on  were  originally  sold  by  the  corpora- 
tion at  less  than  par,  when  the  act  authoriz- 
ing their  issue,  and  referred  to  by  date  on 
the  face  of  the  instrument,  declared  that 
they  should  *4n  no  case,"  nor  '*  under  any 
pretence,"  be  so  sold.    lb. 

25.  It  is  no  defence  to  an  action  on  the 
bonds  of  a  company  which  are  negotiable  by 
delivery,  that  the  company's  books  do  not 
show  that  any  value  had  been  paid  for  them. 
A  purchaser  is  not  bound  to  see  to  the  appli- 
cation of  the  money.  Fa.  Supreme  Ct,  1859, 
Philadelphia  &c.  R  R  Co. «.  Lewis,  88  Pa.  St. 
88.  B.  R  K  B.  1881,  Hill  v.  Manchester  & 
Salford  Waterworks  Co.  2  Bam.  &  Aid.  544. 

26.  But  the  company  may  prove  under  the 
plea  of  non  est  factum,  that  requisi- 
tions of  the  act  necessary  to  the  validity  of 
the  execution  have  not  been  complied  with. 
K  B.  1838,  Hill  e.  Manchester  Waterworks  Co. 
5  Bam.  <&  Ad.  866  ;  2  I^en,  dt  If.  578. 

27.  If  the  bonds  were  issued  in  violation 
of  the  constitution  of  the  State,  they  are  with- 
out authority,  and  must  be  held  void,  even  in 
the  hands  of  bona  fide  holders.  U.  S,  Su- 
preme  Ct.  1859,  Aspinwall  r.  Commissioners 
of  the  County  of  Daviess,  22  Bino.  864. 

28*  One  who  buys  such  bonds  irregularly 
issued  with  notice  of  the  irregularities,  takes 
them  subject  to  any  defence  which  the  obli- 
gors may  have.  K  Y,  Ct,  of  Appeals,  1861, 
Stavin  v.  Town  of  Genoa,  28  JV.  Y,  489 ;  Gould 
r.  Town  of  Sterling,  Id.  456. 

29*  Certam  appearances  of  alterations  in  a 
railroad  bond  considered,  with  reference  to 
their  effect  to  chaige  the  purchaser  of  the 
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bond  with  notice  that  they  were  fraudulently 
acquired  by  the  seller.  BirdsaU  v.  RusBell, 
29  N.  Y.  220. 

30.  Where  the  directors  of  a  joint-stock 
corporation  issue  debentures  (which  are,  in 
form,  the  bonds  of  the  company),  without 
complying  with  the  requirements  of  the  deed 
of  settlement,  in  regard  to  borrowing  money ; 
and  such  securities  come  into  the  possession 
of  a  bona  fde  holder,  for  value,  without  no- 
tice of  any  infirmity  affecting  them,  such 
holder  can  not  recoyer  for  them,  as  against 
the  great  body  of  the  shareholders.  Persons, 
dealing  in  the  market,  for  the  debentures  of 
a  company  of  this  sort,  are  bound  to  use  rea- 
sonable precaution  in  seeing  to  the  authen- 
ticity of  the  documents  they  are  purchasing. 
j^n^.  F.  Ch.  Ot.  1858,  Athensupi  Assurance 
Co.  «.  Pooley,  81  Law  TimM^  70. 

SI*  —  as  respects  aetlon.  The  holder  of 
bonds  issued  by  a  corporation,  payable  to 
bearer,  may  maintain  an  action  on  them  in 
his  own  name.*  Such  bonds  are  not  strictly 
n^^tiable  under  the  law  merchant,  as  are 
promissory  notes  and  bills  of  exchange. 
They  are,  howeyer,  instruments  of  a  peculiar 
character,  and  being  expressly  designed  to  be 
passed  from  hand  to  hand,  and  by  common 
usage  actually  so  transferred,  are  capable  of 
passing  by  delivery  so  as  to  enable  the  hold- 
er to  maintain  an  action  on  them  in  his  own 
name.  Possession  is  prima  facie  evidence  of 
ownership.  Pa,  Supreme  Ct.  1856,  Can  «. 
Le  Fevre,  27  Pa.  St.  413. 

82*  Conpons.  If  coupons  annexed  to 
bonds  are  drawn  so  that  they  can  be  separa- 
ted from  the  bonds,  and,  like  the  bonds,  are 
n^otiable,  the  owner  of  them  can  sue  on  the 
coupons  without  producing  the  bonds  to 
which  they  were  attached,  and  without  being 
interested  in  them.  U,  S,  Supreme  Ct.  1865, 
Thompson  r.  Lee  County,  3  WaU.  827 ;  8.  P. 
TFtt.  Supreme  Ct.  1859,  Clark  v.  City  of 
JanesviUe,  10  Fu.  136. 

S3.  Coupons  of  bonds  issued  by  corpora- 
tions, are  transferable  by  delivery,  and  the 
holder  thereof  may  sue  in  his  own  name.  lU. 
Supreme  Ct.  1860,  Johnson  9.  County  of 
Stark,  24  lU.  75. 

*  That  the  holder  of  corporate  bonds  drawn  payable  to 
bearer,  may  ■ue  thereon  In  his  oim  naiDe,T-eee  also  So- 
ciety for  SaTings  v.  Cifty  of  New  London,  29  Conn.  174; 
Chapin  e.  Vermont  k  Mmwnnhaaetts  R  R.  Go.  80  Law  Rep. 
(10  y.  &)  660 ;  MeOoy  v.  Washhigton  Oomity,  8  Phil.  290 ; 
Vcftoev.  Bast  AngWsn  Hallway  Co.  6  JEbach.  880;  80  Law  J. 
y.&90i\l  Pr,  M.  808;  19  Law  J,  JSbch,  88S. 
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84*  Where  a  suit  is  brought  for  the  col- 
lection of  the  interest  due  on  railroad  bonds, 
evidenced  by  coupons,  the  court  will  not 
allow  the  payee  of  the  bond  to  take  judg- 
ment for  the  interest  due,  until  the  coupons 
are  produced.  U.  A  Circ  Ct.  1857,  Wil- 
liamson V.  New  Albany  &  Salem  Railway, 
9  Am.  HaUw.  Timee,  No.  37 ;  2  Redf.  on 
Bailw.  605. 

85.  A  coupon,  disconnected  from  the  bond 
with  which  it  was  issued,  will  not  be  held 
negotiable  (no  intention  to  that  effect  on  the 
part  of  the  party  issuing  it  appearing  on  the 
&ce  of  the  instrument),  without  a  legislative 
enactment  to  that  effect.  Me.  Supreme  Ct. 
1857,  Myers  «.  Tork  &  Cumberland  R  R.  Co. 
43  Me.  232. 

86.  A  bond  issued  by  a  railroad  company 
for  the  payment  of  $1,000  at  a  future  day, 
acknowledged  an  indebtedness  in  that 
amount  for  money  borrowed,  to  certain  trus- 
tees named,  payable  to  bearer,  with  semi- 
annual interest  thereon,  payable  at  the  office 
of  the  company  on  delivery  of  certain  interest 
warrants  annexed.  An  interest  warrant  an- 
nexed was  as  follows:  "Interest  warrant,  for 
$30,  being  half-yearly  interest  on  bond  No. 
30,  of  the  N.  L.  W.  &  P.  R  R.  Co.  payable 
on  the  1st  day  of  February,  1856.  J.  D.^ 
Treasurer.''  A  holder  of  the  bond  and  war- 
rant having  presented  the  letter,  when  due, 
at  the  time  and  place  of  payment,  brought 
an  action  of  debt  on  a  general  indebitatue 
count  for  the  recovery  of  the  interest  repre- 
sented by  the  warrant. 

Held,  1.  That  the  warrant  did  not  import 
a  promise,  but  was  a  mere  acknowledgment 
of  indebtedness  for  interest  on  the  bond 
itself,  and  therefore  could  not  be  made  the 
ground  of  an  action. 

2.  That  if  the  plainidff  relied  upon  the 
bond  itself,  on  which  alone  his  right  to  the 
interest  was  founded^  he  should  have  de- 
clared specially  upon  it. 

3.  That  his  omission  to  do  so  was  not  a 
mere  defect  of  form,  of  which  advantage 
could  be  taken  only  by  special  demurrer,  but 
was  a  fatal  variance^  inasmuch  as  the  decla- 
ration as  it  stood,  imported  only  a  parol 
promise.  Conn.  Supreme  Ct.  1857,  Crosby  v. 
New  London  &c.  R  R  Co.  26  Conn.  121. 

87.  Recovery*  Where  a  company  created 
for  certain  purposes,  with  the  usual  powers  of 
a  corporation,  is  allowed  to  borrow  money 
for  the  completion  of  those  purposes,  and  to» 
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secure  the  payment  of  the  same  by  an  instru- 
ment which  upon  the  face  of  it  imports  a  cov- 
enant for  payment,  an  action  of  coyenant  for 
the  repayment  of  the  money  will  lie  against 
the  company,  although  there  are  no  specific 
statutory  proTisions  enabling  them  to  bind 
themselves  by  such  a  covenant.  Exch,  CfTutm- 
her,  1852,  Eastern  Union  R.  W.  Co.  v.  Hart, 
14  Eng.  X.  c£  Eq,  535.  See,  also,  Bolckon  v. 
Heme  Bay  Pier  Co.  18  Eng.  L.  iSf  Eq.  159; 
Perkins  r.  Pritchard,  8  Eng,  BaUto,  Cos,  95 ; 
Hill  V.  Manchester  Water  Works,  3  Bam.  d 
Ad,  544. 

88*  l>efence9.  Bonds  given  in  payment  for 
the  capital  stock  of  an  insurance  company,  on 
which  the  company  embarked  in  business 
and  the  complainant  received  his  certificate 
of  stock,  will  not  be  relieved  against  in  equi- 
ty, if  there  was  no  fraud  upon  the  obligor, 
and  the  funds  are  necessary  to  meet  the  liar 
bilities  of  the  company,  although  the  capital 
stock  was  not  in  good  faith  paid  in,  and  the 
company  embarked  in  business  in  violation 
of  the  express  provision  of  its  charter.  If 
the  proceeding  was  illegal,  he  was  a  party  to 
that  illegality,  and  cannot  invoke  the  powers 
of  a  court  of  equity  to  aid  him  in  defending 
himself  from  the  consequences  of  his  own 
voluntary  acta.  ilT.  J.  Ct.  of  Errors,  1856, 
Yard  «.  Pacific  Mut.  Ins.  Co.  2  Stockt.  480. 

89.  Amount  reooverable.  Where  a  rail- 
road company,  by  authority  of  the  legislature, 
issued  bonds  payable  at  a  future  time,  with 
interest  payable  semi-annually  at  the  rate  of 
seven  per  cent.,  and  the  bonds  becoming  due 
remained  unpaid, — Hldd,  that  the  damages 
to  which  the  holders  were  entitled  for  the 
detention  of  the  principal  after  it  became  due, 
were  to  be  estimated  at  the  contract  rate  of 
seven  per  cent,  and  not  at  the  legal  rate, 
whidi  was  six  per  cent.  Conn.  Supreme  Ct. 
1860,  Bcckwith  v.  Trustees  of  Hartford  &c. 
Railroad,  29  Conn.  268. 

40.  Interest.  Where  a  railway  company 
issued  bonds  and  debentures  bearing  interest, 
in  which  it  was  stipulated  that  the  principal 
should  be  payable  at  a  specified  day,  but  the 
company  did  not  then  pay,  nor  did  the  obli- 
gee require  the  principal, — Held,  that  the  de- 
bentures continued  to  carry  interest  until 
payment  Exeh.  1847,  Price  v.  Great  West- 
em  R  W.  Co.  4  Eng.  Baike.  Cos.  707;  16 
Meee.  4b  W.  244. 

41.  Priority*  Rights  of  holders  of  second 
tmd  third  mortgage  bonds,  issued  subject  to 


prior  mortgage  bonds, — see  Bronson  «.  La 
Crosse  &  HOwaukie  R.  R.  Co.  2  Walk  288. 

42*  Where  bonds  are  issued  by  a  corpora- 
tion, and  a  mortgage  given  to  secure  the 
payment  of  the  class  of  creditors  constituted 
by  the  bondholders,  one  of  such  bondholders 
cannot  by  getting  judgment  at  law,  be  per- 
mitted to  sell  a  portion  of  the  property  de- 
voted to  the  common  security,  as  this  would 
disturb  the  pro  rata  distribution  among  the 
bondholders,  to  which  they  are  equitably  en- 
titled. U.  8.  Supreme  Ct  1859,  Pennock  v. 
Coe,  28  How.  117. 

43.  Where  funds  are  deposited  by  a  cor- 
poration to  the  credit  of  a  person  declared 
ita  trustee,  for  the  purpose  of  enabling  him 
to  pay  its  coupons  due  on  a  certain  day,  with 
instroctions  to  such  trustee  and  to  the  depos- 
itary that  the  funds  are  to  be  applied  to  that 
purpose,  the  amount  must  be  distributed  pro 
rcUa  among  the  coupon-holders  entitled  to 
participate.  No  one  holder  can  obtain  more 
than  his  share  by  a  oonmion-law  action  upon 
his  coupons.  N.  T.  Supreme  Ct.  8p.  T.  1860, 
Coe  V.  Beckwith,  81  Barb.  839 ;  10  AUb.  Pr. 
296;  19  Sow.  Pr.  898. 

44.  Snit  by  corporation.  Where  a  corpo- 
ration has  the  power  in  any  case  to  take  a 
bond,  an  objection  to  its  right  to  sue  upon  a 
bond  must  be  raised  by  proper  plea.  Arh 
Supreme  Ct.  1842,  Neelyv.  State  Bank,  4  Arh. 
522. 

45.  That  one  who,  for  valuable  considera- 
tion, has  contracted  to  redeem  corporate 
bonds,  cannot  avoid  his  contract  on  the 
ground  that  said  corporation,  without  au- 
thority, made  the  interest  payable  semi-an- 
nually, instead  of  annually,  as  required  by 
law, — see  Town  Council  of  Newark  v.  Elliott, 
5  Ohio  St.  118. 

Formatters  common  to  bonds  and  Otiier 
contracts,  see  Costractb,  and  titles  there 
referred  to. 

For  rules  applicable  to  Negotiable  instm- 
mentsy  see  Bills  A2n>  Kotbb. 


BBIDGB  OOUPANIXS. 

1.  Inoorporatlon.  The  legisUture  of  one 
State  cannot  so  authorize  a  corporation  cre- 
ated by  it  to  build  a  bridge  extending  into 
the  limits  of  another  State,  as  to  empower 
such  corporation  to  collect  toll  of  one  who 
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passes  only  upon  that  x>artof  the  bridge  which 
is  within  the  limits  of  the  other  State,  with- 
out an  express  promise  on  the  part  of  such 
passenger.  Me.  Supreme  Ct,  1846,  Middle 
Bridge  Corporation  9.  Marks,  26  Me,  836. 
Compare  South  Carolina  R  R  Co.  «.  Jones, 
4  ^4ih,  Eq,  459. 

2»  Bight  to  toOs.  Where  one  corporation 
was  empowered  to  bnild  a  bridge,  and  take 
toll  of  persons  passing  orer  it,  and  another 
corporation  was  empowered  to  build  a  dam 
near  the  bridge,  to  be  used  as  a  road,  without 
power  of  demanding  toll,  and  the  two  corpora- 
tions agreed  that  the  bridge  and  dam  should 
be  connected,  so  that  a  part  of  the  bridge 
should  become  a  part  of  the  dam, — Held^  that 
the  bridge  corporation  was  not  entitled  to  ex- 
act toll  of  persons  passing  over  the  dam,  for 
paasing  on  that  part  of  the  bridge  which  con- 
stituted a  part  of  the  dam.  Mass.  Supreme  Ct. 
1823,  Proprietors  of  Canal  Bridge  o.  Gordon, 
1  Piek.  297. 

S.  Posting  the  rates.  Where  a  charter 
granting  the  right  to  erect  a  toll-bridge 
requires  that  the  rates  of  toll  shall  constantly 
be  kept  exposed  to  the  view  of  passengers  at 
the  place  where  the  tolls  are  collected,  no  ac- 
tion can  be  maintained  for  the  recorery  of  the 
penalty,  for  forcibly  passing  the  bridge 
without  paying  toll,  unless  the  corporation 
have  complied  with  this  requirement  A  non- 
compliance with  this  provision  is  not  excused 
by  the  fact  that  the  sign-board  has  been  wan- 
tonly destroyed,  or  that  the  letters  thereon 
have  become  obliterated  by  time,  accident  or 
design.  In  either  case,  the  board  must  be  re- 
placed in  a  reasonable  time.  Me.  Supreme 
Ct.  1886,  Middle  Bridge  v.  Brooks,  18  Me.  801. 
See  alao,  Worcester  v.  Essex  Merrimac  Bridge, 
7  Cfray,  457 ;  Bonbam  v.  Taylor,  10  Ohio,  lu8. 

4*  Exemptfon  from  tolls.  A  statute  ex- 
empting from  toll,  *' persons  drawing  fire- 
wood for  their  own  fiunily  use,'^  extends  to 
pereona  aasistfaig  one  who  is  drawing  wood 
for  his  own  fiunily  use.  N.  T.  Supreme  Ct. 
1818,  Wooster  v.  Van  Vechten,  10  JohnM.  467. 

5.  In  Massachusetts  a  bridge  company  may 
bind  themselves  by  a  contract  to  permit  cer- 
tain persons  to  pass  their  bridge  f^e  of  toll. 
See  Central  Bridge  Co. «.  Bailey,  8  Cueh.  819 ; 
Central  Bridge  Co.  t>.  Sleeper,  Id.  824. 

6.  iBfHngements  of  the  Ihmehlse.  A 
court  of  equity  will  grant  a  perpetual  injunc- 
tion to  restrain  the  owner  of  a  private  bridge 
from  permitting  travellers  &c.  subject  to  the 


payment  of  toll  at  an  established  bridge,  to 
pass  over  his  bridge,  in  violation  of  the  rights 
of  the  proprietor  of  the  established  bridge, 
and  decree  to  the  latter  a  pecuniary  recom- 
pense for  the  losses  thereby  sustained.  Alcb. 
Supreme  Ct  1850,  Harrell  v.  Ellsworth,  17 
Ala  576. 

7.  —  by  a  rival  bridge.  Under  a  proviso 
of  a  statute,  declaring  that  any  person  may 
keep  a  private  ferry  &c.  at  which  no  toll  is 
charged,  a  bridge  as  well  as  a  ferry  is  intend- 
ed to  be  included,  although  not  expressly 
mentioned  But  whether  a  bridge  or  a  ferry, 
it  must  be  limited  to  the  private  use  of  the 
person  so  keeping  it,  and  to  this  extent  he 
may  draw  away  the  business  and  property  of 
an  established  bridge,  but  no  fhrther.    Fb, 

8.  Where  a  bill  in  equity  prayed  that  a 
railroad  corporation  might  be  enjoined  from 
erecting  a  bridge  across  the  Connecticut 
River,  upon  the  ground  that  it  would  injure 
the  plaintiiSs'  toll-bridge,  by  infringing  the 
vested  rights  conferred  by  his  charter,— 
BiHd,  that  the  statement  of  the  respondents' 
answer,  that  railway  communication  was  not 
in  use,  at  the  date  of  the  plaintiff'  grant, 
and  that  it  could  not  therefore  have  been  in 
the  contemplation  of  the  legislature  to  ex- 
clude it,  and  that  a  railway  bridge  did  not 
subserve  the  same  purpose  for  which  the  toll- 
bridge  was  erected,  was  not  impertinent. 
K.  H.  Superior  Ct.  1850,  Tucker  «.  Cheshire 
R  R  Co.  1  Am.  Bcdlw.  Gas.  196;  1  Fast.  29. 

9.  Under  a  statute  prohibiting  any  person 
from  building  any  bridge  &c.  '*  within  five 

miles  either  above  or  below  the bridge, 

on  the  same  stream,"  the  distance  is  to  be 
measured  on  the  course  of  the  river.  Ga. 
Supreme  Ct.  1851,  McLeod  9.  Burroughs,  9 
Oa.  218. 

10.  Location.  A  charter  was  granted  for 
a  bridge  across  the  Cayuga  Lake  or  it6  out- 
let, leaving  the  location  to  the  company,  and 
declaring  it  unlawfhl  to  establish  any  bridge 
or  ferry  within  three  miles  of  the  place  where 
it  should  be  erected.  The  company  erected 
a  bridge  over  the  lake ;  and,  it  having  been 
carried  away,  they  did  not  rebuild  on  the 
same  site,  but  over  the  outlet,  at  a  distance 
of  two  miles.  Held^  that  the  prohibition  of 
the  charter  must  still  be  applied  in  reference 
to  the  space  of  three  miles  from  the  original 
site.  The  charter  contemplated  only  one 
bridge,  and  by  fixing  their  location  the  ex- 
clusive privilege  was  fixed.    K    T.   Ct.  of 
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Bhrors^  1830,  Cayuga  Bridge  Co.  «.  Magee,  6 
Wend,  85. 

11.  —  by  crosstng  on  the  ice.  Under  a 
charter  of  a  bridge  oompany  proriding  that 
no  person  should  cross  the  lake  over  which 
the  bridge  was  built  within  three  miles  of  the 
bridge  without  paying  toll,— one  who  goes 
upon  the  ice  on  the  lake  more  than  three 
n^es  from  the  bridge,  though  he  leaves  the 
ice  on  the  other  side  within  three  miles  of 
the  bridge,  does  not  cross  within  that  disr 
tance.  To  constitute  a  crossing  within  the 
act,  the  place  of  entering  upon  as  well  as  of 
leaving  the  lake  on  the  ice,  must  be  within 
the  distance.  K  7.  Supreme  Ct,  1823, 
Sprague  v.  Birdsall,  2  Caw,  419 ;  1827,  Cay- 
uga Bridge  Co. «.  Stout,  7  Id.  88. 
'  12*  Under  a  charter  providing  that  any 
person  might  pass  and  repass  in  his  own  boat 
without  paying  toll,  persons  are  not  at  lib- 
erty to  cross  upon  the  ice  without  paying 
tolL  To  allow  thia  would  make  the  passage 
free  to  travelers  generally,  instead  of  merely 
to  the  inhabitants  of  the  vicinity.  N,  F.  Svr 
preme  Ct,  1827,  Cayuga  Bridge  Co.  «.  Stout, 
7  Caw.  33. 

18.  Interference  with  navigation.  The 
charter  of  a  company  authorized  to  erect  a 
bridge  over  a  navigable  river  provided  that 
the  structure  should  not  be  erected  **  in  such 
a  manner  as  to  injure,  stop,  or  interrupt  the 
navigation  of  the  river  by  boats,  rafts,  or 
other  vessels."  Hdd^  that  the  proviso  was  a 
limitation  of  the  franchise  only,  and  not  a 
rule  of  liability  to  ii^ured  navigators.  Pa, 
Supreme  Ct,  1863,  Monongahela  Bridge  Co. 
«.  Kirk,  46  Pa,  St.  112. 

14*  Under  a  charter  of  a  corporation  au- 
thorizing them  to  construct  a  bridge  over 
navigable  waters  "  with  a  draw  of  sufficient 
width  for  vessels  to  pass  through,  the  whole 
to  be  kept  in  good  and  safe  repair,'^  the  cor- 
poration are  bound  to  provide  requisite  tac- 
kle for  raising  the  draw;  and  to  raise  the  same 
when  parties  wish  their  vessels  to  go  through. 
Me,  Supreme  Ct.  1855,  Patterson  «.  Proprie- 
tors of  East  Bridge,  40  Me,  404.  S.  P.  under 
a  general  statute  of  North  Carolina,  N,  C, 
Supreme  Ct,  1858,  Davis  «.  Jerkins,  5  Jane^ 
Law,  290. 

15.  A  condition  in  a  charter,  authorizing 
a  company  to  build  a  bridge  over  a  naviga- 
ble stream,  so  that  it  shall  not  *'  injure,  stop, 
or  interrupt  the  navigation,'^  is  not  per- 
formed by  building  the  bridges  in  such  a 


manner  as  to  do  as  little  ii\)ury  as  possible  to 
the  navigation,  as  it  existed  at  the  time  the 
bridge  was  built.  If  at  any  iuture  time  the 
navigation  is  so  interrupted,  the  corporation 
is  liable  to  the  injured  party  for  the  damages 
thereby  sustained.  Pa.  Supreme  Ct.  1856, 
Dugan  V,  Bridge  Company,  27  Pa.  St.  808. 

10.  In  such  a  case  if  the  bridge,  when 
built,  is  no  obstruction,  a  change  in  the 
channel  from  artificial  causes  created  by 
third  parties,  can  not  affect  the  rights  of  the 
company ;  otherwise  if  such  change  is  the 
result  of  natural  causes,  influenced  in  their 
operation  by  the  piers  of  the  bridge.    lb. 

17.  Repairs.  The  obligation  of  bridge 
companies  to  keep  their  bridges  in  repair, — 
see  Orcutt  «.  Kittery  Point  Bridge  Co.  53  Me. 
500 ;  State  ex  rel  Commissioners  of  Ross  County 
V.  Zanesville  &  Maysville  Turnpike  Co.  16 
Ohio  St.  808 ;  Chase  v,  Cabot  &c  Bridge  Co. 
6  AUen,  512. 

18.  Toll  bridge  corporations  are  not  bound 
to  erect  and  maintain  railings  upon  their 
bridges  for  travellers  to  lean  against  or  rest 
upon,  while  they  stop  to  recover  from  JEatigue ; 
and  a  person  using  them  for  such  purpose, 
does  so  at  his  own  risk.  Their  liability  is 
not  that  of  common  carriers.  Me.  Supreme 
Ct.  1866,  Orcutt  v.  Kittery  Pomt  Bridge  Co. 
53  Me.  500. 
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1*  Statute  prohibiting  "  bubble  companies. 
Stat  6  Geo.  I.  ch.  18.    Repealed,  Stai,  6  Geo. 
IV.* 

*  Thlsact  was  poaaed  to  preTent  the  organlBation  of  com- 
panies founded  withottt  real  capital  or  business,  and  for  the 
purpose  of  deceiving  the  public  Into  a  purchase  of  shares, 
hj  high  colored  statements  of  the  coodltlon  and  prospects 
of  an  Imaginary  concern.  The  reign  of  Queen  Anne,  and 
early  years  of  Geo.  I.  were  very  prolific  In  comblnationa 
of  this  description ;  so  much  so,  that  In  1720  It  was  found 
necessary  to  formaUy  abolish,  by  an  order  In  coondl,  a 
large  number  of  companies,  organized  for  a  great  variety 
of  fanciful  purposes:— «.  ff.  for  building  and  re-bnildlng 
houses  throughout  all  England; — for  effectually  settling 
the  Islands  of  Blanco,  and  Bal  Tortugas  ;— for  carrying  on 
"  an  undertaking  of  great  advantage,  nobody  to  know  what 
it  ifl"; — ^for  Improving  the  art  of  making  soap; — ^fora 
settlement  on  the  island  of  Santa  Cms ; — ^Tor  a  wheel  for 
perpetual  motion,  capital  one  million  ;  -  for  insuring  and 
Increaring  children's  fortunes ;— for  carrying  on  a  timde 
in  the  River  Oronooka; — for  insuring  to  all  masters  and 
mistresses  the  losses  they  may  sustain  by  servants ;— for 
extracting  silver  from  lead;— for  the  transmutation  of 
quicksilver  Into  a  malleable  fine  metal     Several  sobae- 
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2.  Recorery  of  assessments.  A  bill  in 
equity  lies  to  recover  deposits  paid  by  a  share- 
holder in  a  joint-stock  company,  where  the 
project  is  a  bubble.  ChoMery^  1826,  Qreen 
9.  Barrett,  1  Sim,  45. 

8.  — of  loans.  In  an  action  for  money  lent, 

le  plea  set  up  was,  that  the  plaintiff,  with 

le  defendant  and  others,  illegally  associated 
in  a  certain  undertaking  tending  to  the  com- 
mon grievance  and  nuisance  of  the  Queen's 
subjects,  that  is,  that  they  acted  as  a  corporate 
body,  and  pretended  to  be  a  trading  corpora- 
tion, and  under  a  certain  name  to  raise  and 
transfer  stock  in  the  company,  and  to  assign 
shares  &c  without  legal  authority ;  and  that 
the  money  was  lent  for  furthering  that  purpose. 

Held^  1.  That  the  plea  was  bad,  as  dis- 
closing no  offence  (the  Bubble  Act  having 
been  repealed)  indictable  at  common  law. 

2.  That  the  plea  was  bad,  because  it  did  not 
show  any  specific  facts  by  which  the  company 
in  question  had  acted  as  a  corporate  body ; 
nor  did  it  say  that  they  had  so  acted  within  the 
Queen's  dominions.  C,  P.  1848,  Garrard  v. 
Hardey,  7  Jw.  200 ;  12  Xaw  J.  N,  8.  205. 

4.  liability  of  promoters.  Parties  who 
project  and  promulgate  the  scheme  of  a  joint- 
stock  company,  cause  the  usual  books  to  be 
opened,  allow  or  cause  the  inscription  of  a 
person  as  owner  of  an  interest  to  a  definite 
amount  and  value  therein,  and  issue  certifi- 
cates of  stock  therefor,  when  the  capital  has 
not  been  paid  in,  fully  and  in  good  faith,  and 
annex  to  the  certificate  a  written  power  au- 
thorizing the  transfer  at  large  by  the  party  to 
whom  the  certificate  is  issued,  who  publish 
&lse  statements,  tending  to  produce  the  belief 
that  the  stock  is  at  least  of  par  value,  and 
that  the  business  has  warranted  successive 
dividends  from  profits, — are  liable  directly  in 
damages  in  an  action  for  deceit  brought  by 
any  innocent  party  who,  on  the  faith  of  the 
public  representations  and  of  the  statements 
of  the  certificate,  has  purchased  from  third 
parties,  and  paid  for,  shares  of  the  stock.  JV. 
r.  Superior  Ct  1858,  Gross  «.  Sackett,  6  Abb. 


qoait  periods  b«re  wftoeMed  the  birth  of  sohemee  I 
mmMSOiM,  uA  more  idauithly  dftigwiied,  but  peifaape  not 
kM  mbchicTOiii. 

The'*  babble  act**  (6  Geo.  I.  ch.  18)  gave  rise  to  maoh 
li^iadaa  vhUe  It  oondnaed  In  force ;  so  far  as  decisions  an- 
deritare  orprsetloalsenrice  In  the  United  States,  we  hare 
placed  them  onder  api»vprlate  titles  relatiye  to  the  forma- 
tioQ  of  eompanles  and  liability  of  ofScers  and  promoters  ; 
partlcalarlyjDinBCToas;  IxooapoKATioa;  Ikdiydual  Liabil- 
QT ;  OMUjnsAiios ;  Hnona,  Ac' 


IV.  247 ;  2  Bosw,  617 ;  16  Haw.  Pr,  62.    And 
see  Mead  v.  Mali,  15  Eow.  Pr,  847. 

6«  Where  certain  persons  enter  into  a  con- 
tract, claiming  to  be  directors  of  a  corpora- 
tion, if  no  such  corporation  really  exists,  such 
persons  are  individually  liable  on  the  contract. 
Ind,  Supreme  Ct,  1861,  Herod  9.  Rodman,  16 
ind  241. 


BJJTLDUXQ  SOCIETIES. 

[Treats  of  eorporadons  organised  for  the  matual  anslstanoe 
of  members  la  erecting  buildlnj^  for  themselyes.^] 

1.  Their  general  object.  A  building  so- 
ciety (orgaiuzed  under  the  N.  Y  act  of  April  5, 
1853,  authorizing  the  formation  of  corpora- 
tions for  the  erection  of  buildings)  must  have 
for  its  leading  object  to  carry  on  the  business 
of  erecting  buildhigs  for  itself  or  others,  and 
not  to  confine  itself,  as  the  primary  and  sole 
purpose  of  its  organization,  to  the  erection  or 
improvement  of  a  single  building  upon  a 
single  property  of  its  own,  for  its  more  con- 
venient and  lucrative  development  and  use. 
iV:  V,  Supreme  Ct.  1866,  People  v.  Troy  House 
Co.  44  Barb.  625. 

2.  A  corporation  so  formed  had  never 
erected  any  buildings,  but  at  most  only  a 
single  building,  and  had  not  erected,  but  only 
altered  and  improved,  that  one ;  had  never 
devoted  itself  to  the  business  of  erecting 
buildings,  but  only  to  the  object  of  making 
improvements  upon  a  single  building,  and 
holding,  managing,  and  leasing  the  same  as 
its  property.  Held,  that  on  the  complaint  of 
the  people,  it  must  be  dissolved.    Ih. 

8*  Not  unlawftiL  A  building  association 
wss  organized  under  articles  of  agreement 
which  provided  that  the  whole  number  of 
shares  should  be  raised  by  small  monthly 
subscriptions,  every  holder  paying  interest  on 
his  shares  until  paid  up ;  that  the  members 
should  be  restricted  in  the  selection  of  work- 
men to  certain  tradesmen;  and  that  each 
member  might  dispose  of  his  shares  and  trans- 
fer them  on  the  society's  books,  if  the  pur- 
chaser should  be  approved  at  a  meeting  of 
the  society,  and  should,  on  his  admission,  be- 
come a  party  to  the  original  articles.  Hsld^ 
that  the  association  was  not  illegal  under  the 

*  These  corporations  are  created,  and  their  mode  of  organ- 
isation and  operations  prescrilied  by  local  statutes,  so  folly, 
that  bat  few  adUudlcatlons  are  found  which  possess  general 
Interest. 
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statute  of  6  Geo.  L  cb.  18,  §§  18, 19,  as  in  re- 
straint of  trade,  and  against  the  general 
policy  of  the  law.  K.  B,  1813,  Pratt  v,  Hutch- 
inson, 15  Easty  511. 

4*  Yaiiditj  of  mortgages  to  building  so- 
cieties, by  members,— sustained.  Citizens' 
Mutual  Loan  Assoc.  «.  Webster,  25  Barb. 
268 ;  Franklin  Building  Assoc,  o.  Mather,  4 
Ahb,  Ft,  274;  Morrison  c.  Glover,  4  Exch, 
430;  19  iatc  J.  N.  8,  20;  CutbiU  t>.  King- 
dom, 1  Eech,  494 ;  17  Law  J.  N,  8.  117 ;  Cop- 
land r.  Bartlett,  6  Com,  B,  18;  18  Law  J.  50. 
Compare  Melville  «.  American  Benefit  Build- 
ing Assoc.  88  Barb,  103 ;  Hamilton  Building 
Assoc.  V.  Reynolds,  5  Duer^  671. 

5.  That  the  member  making  the  mortgage 
is  estopped  to  deny  its  validity, — see  How- 
ard V,  Mutual  Loan  &  Fund  Assoc.  «.  Mcln- 
tyre,  8  AUen,  571. 

6.  Unary*  An  association  organized  un- 
der the  New  Jersey  statute  (Nix.  Dig.  75) 
establishing  mutual  loan  and  building  asso- 
ciations, may,  by  the  sale  of  loans  at  a  pre- 
mium, or  the  purchase  of  shares  at  a  dis- 
count, contract  with  its  shareholders  for 
extra  interest.  N,  J.  Supreme  Ct,  1861, 
Franklin  Building  Association  v.  Marsh,  5 
Dutch.  225. 

7.  By  the  rules  of  an  English*  association 
it  was  provided  that  the  funds  of  the  society 
should  firom  time  to  time  be  put  up  for  sale, 
the  highest  bidder  to  be  the  purchaser,  and 
to  receive  shares  at  the  rate  of  his  bidding. 
Shares  were  to  be  paid  for  by  monthly  sub- 
scription. The  nominal  value  of  the  shares 
was  £120.  When  the  actual  value  reached 
that  amount,  by  the  payments  made,  all  ar- 
rears of  subscriptions  &c,  to  be  called  in,  the 
£120  per  share  to  be  paid,  and  the  society 
dissolved.  In  the  meantime,  any  member 
desirous  of  receiving  the  actual  value  of  his 
share  or  shares  by  way  of  loan,  might  obtain 
it  on  mortgage  of  buildings,  paying  them  4«. 
per  share  monthly  beyond  his  subscription 
for  redemption  money  or  interest.  The  di- 
rectors were  empowered  to  borrow  money 
for  the  purpose  of  making  advances  on 
shares.  By  the  practice  of  the  society,  mem- 
bers who  did  not  wish  to  take  loans  might 
allow  their  monthly  payments  to  accumulate 
at  compound  interest  till  the  society  dis- 
solved. Edd,  that  the  rules  and  practice  of 
the  association  did  not  contravene  the  Build- 
ing Societies  act  (Stat.  6  &  7  WilL  4,  c.  82), 
or  deprive  the   society  of  the   protection 


against  the  usury  laws  given  by  it,  and  there* 
by  render  it  an  illegal  association  if  the  loon 
produced  more  than  6  per  cent  annually. 
Q.  B.  1850,  Morrison  v.  Glover,  15  Q,  B. 
103. 

8*  Whether  the  regulations  of  such  a  so- 
ciety are  a  mere  color  for  usury  is  a  question 
for  a  jury,  looking  to  the  regulations  them- 
selves, and  the  other  evidence.    Ih. 

9*  Building  associations  can  recover  on 
their  mortgage  loans  only  the  sum  actually 
loaned,  with  legal  interest  thereon.  Pa,  Bun 
preme  Ct,  1863,  Houser  «.  Hermann  Build- 
ing Association,  41  Pa,  8t,  478. 

10.  The  Pennsylvania  Act  of  May  8,  1855, 
— ^which  enacts  that  in  investments  by  build- 
ing associations  in  loans  to  members,  the  pre- 
mium given  shall  not  be  deemed  usurious, — 
does  not  authorize  building  associations  to 
enforce  usurious  contracts  of  loan.    Ih, 

11.  A  joint-stock  corporation,  organized 
for  the  purpose  of  doing  a  general  insurance 
agency,  commission  and  brokerage  business, 
in  order  to  effect  a  loan  of  the  plaintiflb,  who 
were  a  savings  bank  and  building  associa- 
tion, subscribed  for  fifty  shares  of  the  stock 
of  said  association,  who  paid  such  corpo- 
ration one-half  of  the  amount  of  such  loan, 
after  reserving  therefi:x)m  one  month^s  inter- 
est and  one  month's  bonus  of  three-fourths  of 
one  per  cent,  on  the  amount  of  the  loan,  and 
one  instalment  on  the  stock.  The  plaintiflEs 
afterward  advanced  said  corporation  $5,000, 
the  remainder  of  the  loan,  and  said  corpora- 
tion paid  the  plaintifis  another  month's  in- 
terest and  $125  bonus,  and  executed  their 
promissory  note  for  $10,000,  payable  on  de- 
mand, with  interest  and  with  a  bonus  of 
three-fourths  of  one  per  cent,  per  month,  in 
addition  to  the  interest,  both  interest  and 
bonus  payable  monthly,  in  advance,  and  to 
secure  the  payment  of  such  note,  mortgaged 
certain  real  estate  to  the  plaintifis.  On  a 
bill  brought  to  foreclose  said  mortgage: 

Edd^  1.  That  such  subecription  for  stock 
was  void,  and  that  so  much  of  said  note  as 
embraced  the  money  retained  for  the  instal- 
ment paid  on  said  stock,  was  without  con- 
sideration. 

2.  That,  as  said  loan  was  made  to  a  party, 
who  was  not  a  member  of  said  association, 
at  a  rate  of  interest  exceeding  six  per  cent, 
per  annum,  the  contract  was  usurious. 

8.  That  the  amount  of  all  the  payments, 
made  as  aforesaid  by  the  defendants  to  tho 
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plRwififl^  should  be  deducted  from  the  prin- 
cipal sum  specified  in  said  note,  and  a  decree 
of  foreclosure  be  passed,  in  favor  of  the 
phdntifib,  for  the  remainder.  Conn,  Supreme 
Ct,  1855,  Mechanics  &c.  Savings  Bank  o. 
Meriden  Agency  Go.  24  Conn.  159. 

12*  In  New  York,  before  the  enactment  of 
the  statute  authorizing  building  associations 
(Laws  of  1851,  234,  ch.  122)  a  building  asso- 
ciation waa  formed^  the  articles  of  which  pro- 
vided for  the  ^*  redemption'^  of  its  own  shares 
from  the  members  who  were  willing  to  accept 
the  lowest  prices.  The  plaintiff  became  a 
member,  and  immediatelv  ^^ redeemed''  his 
shares  to  the  association,  in  accordance  with 
the  articles,  agreeing  to  pay  the  association, 
for  the  loan  of  $3,500,  $84  per  month,  until 
the  shares  of  the  association  should  be  worth 
$600  each.  This  payment  was  secured  by 
bond  and  mortgage.  It  appeared,  by  cal- 
culation, that  the  shares  could  not  possibly 
attain  to  the  specified  value  in  less  than  five 
to  eight  years,  and  would  very  probably  be 
still  longer  in  reaching  it  Held,  that  the 
transaction  w^  substantially  a  loan  on  usury, 
and  that  the  securities  given  must  be  can- 
celled. If.  T.  Supreme  Ct.  1860,  Melville  v. 
American  Building  Assoc.  83  Barb,  103. 

As  to  Usury  in  similar  cases,  see  Benefit 
fikxnsTiEs,  4, 5. 

18.  Settlements  with  members.  A  feme 
9oU  held  stock  in  a  building  association,  in 
the  name  of  a  trustee,  paying  the  monthly 
dues  by  an  agent,  who  meanwhile  borrowed 
money  from  the  association  to  the  full  value 
of  the  shares,  gave  a  mortgage  therefor,  and 
at  length,  had  his  mortgage  satisfied  by  giv- 
ing up  the  stock,  though  it  still  stood  in  the 
name  of  her  trustee,  untransferred.  On  a  bill 
in  equity  filed  by  her,  to  secure  the  value  of 
the  stock, — Held,  that  ihe  association  were 
liable  therefor.  Pii^  Supreme  Ct.  1861, 
Larkins'  Appeal,  88  Pa.  St.  457. 

14.  Where  a  stockholder  in  a  building  as- 
sociation, under  resolution  of  the  society, 
permitting  borrowers  to  withdraw  on  the  pay- 
ment of  a  stipulated  amount,  the  stock  to  be 
then  *^  withdrawn  and  cancelled,"  withdrew, 
and  his  loans  and  stock  which  was  then 
marked  on  the  books  as  **  cancelled,"  and 
^  withdrawn  "  were  paid  ofi^ — Eeldy  that  the 
association  could  not  subsequently  recover 
for  back  does  which  had  accrued  on  such 
stock.  The  position  of  the  parties  was  that 
of  debtor  and  creditor,  and  the  payment  by 


the  debtor  of  the  sum  found  to  be  due,  in  ac- 
cordance with  the  terms  of  the  resolution, 
and  the  acceptance  of  the  same,  constituted 
an  accord  and  satisfaction.  Pa.  Supreme  Ct. 
1865,  Miller  v.  Second  JeflSsrson  Building  As- 
sociation, 50  Pa.  St.  32. 

15.  Membersof  a  building  and  investment 
society,  which  contemplated  equal  advantage 
to  all,  cannot  borrow  from  the  fund  of  the 
investing  members  without  returning  the 
benefits  held  out  to  them  by  the  rules.  Thus 
where  the  period  fixed  for  the  termination  of 
a  building  society  expired  by  effluxion  of 
time,  but  the  funds  were  insufficient  to  pay 
the  investing  members  the  sum  it  was  by  the 
rules  calculated  they  ought  to  receive  upon 
their  shares, — Seld,  that  the  borrowing  mem- 
bers were,  by  their  rules,  entitled  to  have  the 
deeds  relating  to  property  purchased  by  them 
with  the  borrowed  money,  delivered  up  at 
the  end  of  the  time  fixed  for  the  termination 
of  the  society,  and  also  to  have  a  receipt  in- 
dorsed on  the  deed  mortgaging  the  property 
to  the  society,  acknowledging  the  payment 
of  all  moneys  intended  to  be  secured  thereby; 
but,  as  the  object  of  the  society  was  not  com- 
plete, that  all  the  members  still  continued 
liable  to  pay  monthly  subscriptions  to  the 
funds  until  they  were  sufficient  to  pay  to  each 
investing  member  the  sum  he  was  to  receive 
per  share  if  the  calculations  had  realized  the 
proposed  objects  of  the  society.  Master  of 
RoUe,  1859,  Sparrow  r.  Farmer,  26  Beav.  611 ; 
28  Law  J.  2f.  S.  587 ;  83  Law  Timet,  216 ; 
5  Jur.  y.  S.  530.      • 

16.  If  a  mortgage  be  given  to  a  building 
society  to  secure  the  payment  of  future  con- 
tributions, the  mortgagor  cannot  redeem  by 
paying  the  advances  made  to  him  minus  the 
amount  of  subscriptions  paid.  Chancery, 
1852,  Seagrave  «.  Pope,  15  Eng.  L.  dt  Eq. 
477;  22  Law  J.KS.  258;  16  Jur.  1090;  1 
De  Oex,  If.  db  G.  783. 

17.  The  complainants,  a  building  associa- 
tion, received  from  the  defendant  lus  bond 
and  mortgage,  reciting  that  he  was  a  share- 
holder in  said  building  association  and  had 
agreed  to  accept  and  had  received  from  it 
$400  at  the  date  of  the  bond,  *^  upon  and  for 
the  redemption  of  No.  69,  being  the  sum  lent 
or  offered  to  be  received  by  him  therefor." 
The  condition  of  the  bond  was  as  follows : — 
*'  Now,  if  the  said  A.  W.  M.  &c.  shall  pay  to 
the  said  H.  B.  Association  No.  1,  upon  said 
house,  the  sum  of  |7,  on  the  third  Monday  of 
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each  month  thereafter,  for  the  period  of  ten 
years  from  the  date  hereof,  or  until  the  sur- 
plus assets  of  said  corporation  shall  be  suffi- 
cient, over  and  above  its  debts  and  liabilities, 
to  pay  on  each  unredeemed  share  to  the  hold- 
er thereof,  the  sum  of  $8,"  &c. 

Held^  1.  That  a  failure  of  other  sharehold- 
ers to  pay  their  dues  afforded  no  defence  to  a 
suit  for  the  foreclosure  of  said  mortgage. 

2.  That  the  contract  was  in  accordance 
with  the  charter  of  the  corporation,  and  was 
not  usurious. 

8.  That  an  agreement  made  by  all  the  par- 
ties in  interest,  that  the  a&irs  of  the  company 
should  be  wound  up  and  the  owners  of  the 
imredeemed  shares  should  receive  the  sums 
they  had  advanced,  with  interest,  and  that 
the  owners  of  the  redeemed  shares,  who  had 
given  mortgages  for  the  price  of  redemption, 
should  be  discharged  upon  paying  the  amount 
of  their  mortgages,  with  interest,  was  valid, 
and  should  be  enforced.  N.  J.  Chancery^ 
1861,  Hoboken  Building  Association  o.  Mar- 
tin, 2  Becuil.  427. 

18«  Payments  of  a  member  of  a  building 
society,  who  has  obtained  a  loan  and  given  a 
mortgage  to  secure  its  payment,  made  on  ac- 
count of  installments  upon  his  shares  of  stock, 
do  not  ipaofdcto  extinguish  the  mortgage  to 
such  extent.  The  debtor  may  so  apply  them, 
but  they  are  not  themselves  an  application  of 
the  money  to  the  reduction  of  the  mortgage ; 
and  therefore  a  recovery  upon  the  mortgage 
is  not  conclusive  evidence  of  the  extinguish- 
ment of  the  shares.  Pa,  Supremo  Ct,  1860, 
North  America  Building  Association  'o.  Sut- 
ton, 85  Pa,  St.  468. 


BY-LAWS. 

[In  tiM  etfUer  cues  the  term  "  by-law**  is  used  indUTerently 
with  reference  to  the  regulations  adopted  by  private 
corponUioDS,  and  to  the  ennotments  made  by  pnbllc  and 
municipal  corporations  in  the  exercise  of  the  qoasl  l^s- 
latire  powers  nsually  possessed  by  them.  In  the  more  re- 
cent adjudications  the  word  "ordinance"  is  more  tr^ 
quently  used  for  the  laws  of  municipal  oorporaUons,  and 
the  term  "  by-law*'  employed  with  more  especial  reference 
to  private  companies.  In  this  work,  this  distinction  is 
adopted.  This  ch^ter  embraces  only  decisions  upon  by- 
laws of  private  corporations,  and  some  decisions  whidi, 
although  rendered  upon  ordinances  of  public  corpora- 
tions, establish  or  illustrate  principles  applicable  to  hy- 
laws  in  the  narrow  sense  of  the  term. 

The  chapter  is  Intended  to  embrace  matters  relative  to 
the  power  of  private  corporations  to  enact  by-laws ;— in- 
cluding the  definition  and  limits  of  the  power,>-^e  inter- 
pretation and  eifcct  of  provisioDS  of  the  charter  or  articles 


oooferring  it,— how  by-laws  are  to  be  enacted,  pronral- 
gated,  modified,  or  repealed,— the  general  rules  for  inters 
preting  by-Uws,— what  Is  a  violation  of  them,  and  the 
penalties  therefor, — ^bow  (hey  may  be  enforced  by  the  cor- 
poration itself— and  the  fitct  that  there  is  a  legal  remedy, 
and  what  it  is,  either  against  an  individual  or  against  the 
corporation  itself,  for  a  violation.  But  the  interpretation 
and  effect  of  particular  by-laws  governing  particular  sub> 
Jects,  are  under  those  sul^eots :— e.  g.  of  by-laws  regula- 
ting elections,  under  Eugcnovs ;  of  by-laws  prescribing  the 
keeping  of  records,  under  Rkx)bd&  And  by-laws  which 
are  in  their  nature  peculiar  to  a  single  class  of  corpo- 
rations, are  under  the  title  of  that  corpwation.] 

L  The  poweb  to  ma£B  them. 

n.  VALrDITY  AND  EFFECT. 

ILL  ENFOBCBMEirr. 


I.  The  Powei;  to  M'Ainc  Them. 

1.  The  implied  power.  That  a  corpora- 
tion has  power,  as  an  incident  to  corporate 
existence,  and  without  express  provision  con< 
ferring  it,  to  make  by-laws, — see  Case  of  Sut- 
ton's Hospital,  10  Co  28,  81 ;  Norris  «.  Staps, 
Hob,  210 ;  City  of  London  t.  Vanacker,  1  Ld. 
Eaym.  496 ;  5  Mod,  438 ;  12  Mod,  270 ;  1  SaUs. 
142;  City  of  London  v.  Wood,  12  Mod.  609; 
Child  V.  Hudson's  Bay  Co  2  !P.  Wnu,  207 ; 
Newling  t,  Francis,  8  Bumf.  &E,\^^\  Kear- 
ney «.  Andrews,  2  Stockt,  70 ;  Martin  v.  Nash- 
ville Building  Assoc.  2  Colw,  418. 

For  cases  enumerating  this  Among  other 
corporate  powers,  see  Powebs. 

That  ELeemosyiiary  oorporatlons  are  an  ex- 
ception, see  that  title. 

2.  In  whom  it  ig  vested.  The  power  of 
making  by-laws,  in  aU  corporations  to  which 
it  is  incident  by  common  law,  is  to  be  exer- 
cised by  the  entire  body  of  corporators,  as 
distinguished  from  select  bodies,  unless  the 
constitution  of  the  corporation  has  vested 
the  whole  power  of  making  by-laws  in  some 
particular  part  or  body  of  the  corporation; 
but,  in  such  case,  a  special  power,  given  by 
the  charter  to  a  select  body,  to  make  by- 
laws touching  certain  objects  therein  speci- 
fied, does  not  by  implication  deprive  the 
body  at  large  of  the  power  to  make  by-laws, 
which  previously  existed  in  them.  Exmie  of 
Lords,  1880,  Rex  v.  Westwood,  7  Bing,  1,  90 ; 
2  Dou)  <fi  C.  21. 

8.  Where  the  power  of  making  by-laws  is 
by  charter  given  to  a  select  body,  they  do 
not  represent  the  whole  community;  and 
therefore  cannot  assume  to  themselves  what 
belongs  to  the  body  at  large ;  but  where  the 
power  of  making  by-laws  is  in  the  body  at 
large,  they  may  delegate  their  rights  to  a  ae- 


The  Power  [BY-LAWS.]         to  Make  them. 


13T 


lect  body,  which  then  becomes  the  lepresen- 
tative  of  the  whole  community.  JST.  B,  1700, 
Bex  V.  Spencer,  8  Burr,  1827. 

4.  That  the  power  of  making  by-laws 
may  be  reposed  in  the  directors, — see  Exip, 
Willoocks,  7  0(AD.  402 ;  Hartscot^s  case,  C<mh, 
208,  810. 

5«  Where  the  charter  of  a  corporation  em- 
powers  the  president  and  directors  to  make 
bylaws,  the  power  may  be  exercised  by  the 
president  and  a  mtgority  only  of  the  direct- 
orsL  Mick,  Supreme  Ct.  1845,Cahill «.  Kala- 
mazoo Mat  Ins.  Co.  2  Deugl,  124: 

8.  There  is  no  variance  between  an  allega- 
tion that  the  president  and  directors  (naming 
all  of  them)  of  a  corporation  made  certain 
by-laws,  and  proof  that  they  were  adopted 
by  the  president  and  a  majority  only  of  the 
directors.  The  nugority,  when  assembled  at 
a  legal  meeting,  constitute  the  board.  The 
allegation  that  the  by-laws  were  adopted  by 
the  board  is  in  legal  effect  true,  notwithstand- 
ing some  members  of  the  board  werp  not 
present  at  the  meeting,  provided  a  migority 
were  in  attendance.    lb, 

7.  Need  not  be  exercised  in  writing.  The 
adoption  of  a  code  of  by-laws  by  a  corporation 
need  not  necessarily  be  by  writing,  but  may 
be  proved  as  well  by  the  acts  and  uniform 
oourae  of  proceedings  of  such  corporations  as 
by  an  entry  or  memorandum  in  writing.  Md, 
Ct,  of  Appeals^  1827,  Union  Bank  v.  Bidgley, 
1  ffarr,  <ft  Q,  824, 410. 

8.  Kor  under  seaL  Where  a  power  is  given 
by  the  charter  to  make  by-laws  according  to 
a  certain  form,  and  in  a  particular  manner, 
the  power  must  be  strictly  pursued,  and  no 
by-law  made  otherwise  than  according  to  the 
power  will  be  binding.  Thus,  where  a  gas- 
light company  was  empowered  to  make  by- 
laws under  seal  for  its  government,  and  for 
regulating  the  proceedings  of  the  directors, 
officers,  and  servants,  and  at  a  meeting  of  the 
company  a  resolution  was  passed,  not  under 
seal,  allowing  each  director  for  his  attendance 
on  courts,  conmuttees  &c  a  certain  compen- 
sation for  each  time  of  attendance, — ffeldy 
that  the  resolution  was  not  a  by-law  within 
the  statute.  JST.  B,  1832,  Dunston  o.  Imperial 
Q«8  Ck>.  8  Bam.  dt  Ad,  125. 

9.  Preamble.  That  it  is  not  necessary  that 
tlie  reasons  for  making  a  by-law  shotdd  be 
stated  in  the  preamble — see  Bex  «.  Harrison, 
8  Burr,  1822. 

10.  Extent  of  the  power.  That  the  cor- 


porate power  to  prescribe  by-laws  extends 
only  to  its  own  members  and  officers ;  but 
over  them  its  by-laws,  duly  and  lawfully 
passed,  are  binding  and  obligatory — see  Vint- 
ner's Co.  V,  Passey,  1  Burr,  235 ;  1  Ld,  Kmy. 
500 ;  Company  of  Homers  t;.  Barlow,  8  Mod, 
150 ;  Dodwell  o.  University  of  Oxford,  2  YenJb. 
88 ;  Masters  &c.  of  Trinity  House  t;.  Crispin, 
T,  JtmeB,  144;  Mayor  of  Oxford  «.  Wild- 
goose,  8  Leo,  298 ;  Mechanics'  Bank  «.  Bmith, 
19  JohM.  115;  Susquehannah  Ins.  Co.  i?.  Per- 
rine,  7  WcOU  dh  8,  848 ;  Palmyra  v,  Morton, 
25  Mo,  598 ;  Worcester  «.  Essex  &c.  Bridge 
Co.  7  Oroffj  457 ;  Bank  of  Wihnington  A 
Brandywine  v,  WoUaston,  8  Earring,  90 ;  An- 
aoosta  Tribe  «.  Murbach,  18  Md,  91 ;  State  o. 
Overton,  4  Zdbr,  435 ;  Came  v,  Briigham,  89 
Me,  85 ;  Cummings  «.  Webster,  43  Me,  192 ; 
Overman  Evangelical  Congregation  of  Lafay- 
ette V,  Pressler,  17  La,  Ann,  127. 

11.  A  by-law,  enacted  under  express  au- 
thority of  a  statute  and  in  conformity  to  the 
power  conferred,  has  the  same  force  as  though 
it  were  enacted  by  the  legislature.  N,  T. 
Supreme  Ct,  1820,  Brick  Presbyterian  Church 
r.  Mayor  &c.  of  N.  Y.  5  Gno  538 ;  8p,  T. 
1857,  McDermott  v,  Boaid  of  Police,  5  AJbb,  Pr. 
422. 

12.  The  by-laws  of  a  corpcnration  are  evi- 
dence against  its  officers,  though  they  be  not 
corporators.  Dd,  Superior  Ct,  1840,  Bank  of 
Wilmington  &  Brandywine  «.  WoUaston,  8 
Earring,  90. 

18.  BepeaL  That  the  same  body  in  a  cor- 
poration which  has  a  power  to  make,  has 
also  the  power  to  repeal  by-laws, — see  King 
V.  Ashwell,  12  Eaet,  22 ;  Bex  v,  Westwood,  4 
Bam,  &i  0,  781 ;  7  Dowl,  A  R,  207. 

14*  Although  voluntary  associations  fre- 
quently make  constitutions  and  passby-laws^ 
which  they  dedare  are  not  to  be  altered,  ex- 
cept in  a  certain  manner,  yet  their  constitu- 
tion and  laws  may  at  any  time  be  altered  or 
abrogated,  by  the  same  power  which  created 
them ;  and  the  vote  of  any  subsequent  meet- 
ing, abrogatiog  or  altering  such  constitution, 
though  passed  only  by  a  majority,  has  as  much 
efficacy  as  a  previous  vote  establishiag  them. 
Yt,  Supreme  Ct,  1840,  Smith  v.  Nelson,  18 
Vt.  611, 550. 

15.  That  from  the  total  non-observance  of 
the  statutes  of  a  private  foundation,  a  repeal 
of  them  may  be  presumed, — see  Attorney 
Qeneral  v.  Middleton,  2  Fm.  $r,  827. 
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II.  Vaudity  and  £ffeot. 

16.  By-laws  eannot  oontrayene  the  Con- 
stltatlon.  That  a  corporation  cannot  make  a 
by-law  contravening  the  Constitution :— «.  g, 
an  ex  poit  facto  law, — since  no  legislature  can 
grant  powers  exceeding  those  which  itself 
possesses, — see  Howards.  Savannah,  T,  OharU, 
178;  People  «.  Crockett,  9  Cal,  112. 

17.  —  nor  the  ftindAmental  roles  of  oom- 
mon  1aw»  That  the  legislative  power  of  a 
corporation  is  restricted  by  the  general  prin- 
ciples and  policy  of  the  common  law, — see 
Norrist'.  Staps,  Bob,  210;  Lee  r.Wallis,  1  Ld, 
Keny.  292 ;  Bayer,  262 ;  People  o.  Kip,  4  Coto. 
882,  n. ;  Kennebec  &  Portland  Railroad  Co.  «. 
Kendall,  81  Me.  470. 

18.  That  by-laws  in  violation  of  common 
rights  are  void, — see  Clarke's  case,  5  CV?.  64 ; 
Hayden  v.  Noyes,  5  Chnn,  891 ;  Adley  «.  The 
Whitstable  Co.  17  Vee.  815 ;  Rex  «.  Cooper's 
Company  of  New  Castle,  7  Dur^f.  <&  E,  648 ; 
Rex  «.  Tappenden,  8  Eaet,  186. 

19.  Whenever  a  by-law  seeks  to  alter  a 
well-settled  and  fundamental  principle  of  the 
common  law,  or  to  establish  a  rule  interfering 
with  the  rights  or  endangering  the  security 
of  individuals  or  the  public,  a  statute  or 
other  special  authority,  emanating  from  the 
creating  power,  must  be  shown  to  legalize  it, 
either  expressly  or  by  implication.  If,  J.  8ur 
preme  CU  1884,  Taylor  v,  Griswold,  2  Green, 
222 ;  S.  P.  Philips  «.  Wickham,  1  Paige,  590 ; 
but  see  State  a.  Tudor,  5  Day,  829. 

20.  The  power  of  a  corporation  to  make 
by-laws  is  limited  by  the  nature  of  the  corpo- 
ration and  the  laws  of  the  country.  It  can 
make  no  rule  contrary  to  law,  good  morals, 
or  public  policy.  Ky.  Ct,  of  Appeah,  1863, 
Sayre  v.  Louisville  Union  Benevolent  Associ- 
ation, 1  Ihiv,  148. 

21.  —  nor  the  general  statute  law.  A  by- 
law contrary  to  a  statute  is  void.*  Me.  Su- 
preme Ct  1850,  Kennebec  &  Portland  R.  R 
Co.  V.  Kendall,  81  Me.  470.  And  see  Leath- 
ley  V.  Webster,  Sayer,  261 ;  Norris  v.  Staps, 
Sob.  210. 

22.  A  provision  in  a  bank  charter  confer- 
ring upon  the  directors  power  to  make  and 
prescribe  such  by-laws,  rules,  and  regulations 
a»  should  be  needful,  touching  *'  the  time, 


*  In  PeniuylTmnUi  the  ohartor  of  ft  beaaflcial  flodflU 
franting  the  power  to  enact  by-UwB  most  contain  a  restric- 
tion that  they  be  consistent  with  the  oonstltntlon  and  laws 
of  the  State  and  of  the  Union,  Butchew'  Benefldal  Anoci' 
ation,85Pa.^.l5L 


manner,  and  terme  upon  which  discounts  and 
deposits  shall  be  made,*'  gives  generally  an 
authority  to  make  by-laws  &c.  to  operate 
upon  and  control  the  internal  conduct  of  the 
business  of  the  bank,  and  to  restrain  and  di- 
rect its  own  officers  and  servants  in  the  man- 
agement of  its  affairs,  and  not  to  affect  the 
public  at  laige,  or  the  rights  and  interests  of 
third  persons.  Such  an  authority  will  not  be 
allowed  to  have  operation  conflicting  with 
the  general  statutes  of  the  State.  If.  T,  Sw- 
preme  Ct.  1858,  Seneca  Co.  Bank  v.  Lamb,  26 
Barb.  595. 

28«  Where  directors  of  a  joint  stock 
company  are  authorized  by  its  deed  of  settle- 
ment to  draw  or  accept  bills  of  exchange,  a 
proviso  in  the  deed  that  such  bills  siiall  be 
so  made  or  accepted  &c.  as  to  be  binding  on 
the  company  and  on  the  shareholders  to  the 
extent  of  the  respective  shares  held  by  them 
in  the  capital  stock  of  the  company,  and  no 
further,  is  repugnant  and  void ;  and  the  bills 
drawn  or  accepted  by  the  directors  in  con* 
fonnity  with  the  provisions  of  the  joint  stock 
companies  act,  bind  the  company.  Exch. 
1857,  Oordon  «.  Sea,  Fire,  and  Life  Assurance 
Society,  26  Lata  J.  If.  3.  202;  Chancery, 
1868,  Be  State  Fire  Ins.  Co.  1 1  Week.  Bep. 
416. 

24.  A  provision  in  the  charter  of  a  corpo- 
ration wMch  requires  that  *^  all  rules  and  re- 
strictions made  by  the  board  of  directors, 
concerning  the  transfer  of  stock,  shall  be  sub- 
ject to  the  general  law  of  the  State,"  only 
requires  that  such  rules  and  restrictions  shall 
not  contravene  the  general  law  of  the  State^ 
other  than  that  relative  to  the  subject  about 
which  they  are  prescribed,  and  that  they  shall 
be  reasonable.  Mo.  Supreme  Ct.  1845,  St.  Louis 
Perpetual  Ins.  Co.  f).  Goodfellow,  9  Mo.  140. 

25.  That  a  by-law  may  be  valid,  though  it 
further  regulate  a  subject  already  regulated 
by  general  statute, — see  Rogers  v.  Jones,  1 
Wend.  287. 

26*  Where  a  statute  extending  the  powers 
&C.  of  a  chartered  corporation,  prescribes  cer- 
tain regulations  with  regard  to  its  dealings 
with  the  public  on  certain  specified  occasions 
and  for  certain  purposes,  whether  the  corpo- 
ration can  enforce  against  the  public  any  fur- 
ther regulations,  with  regard  to  those  occa- 
sions and  purposes,  by  making  by-laws  cumu- 
lative to  the  regulations  imposed  by  parlia- 
ment— ifucry  t  Eagleton  «.  East  India  Co,  8 
Boi.  di.  P.  55. 
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27.  —  nor  the  eharten  A  corporadon 
eannot  make  a  by-law  which  contravenes  the 
provisions  of  their  charter.  N,  J,  ChofMery^ 
1854,  Kearney  v.  Andrews,  2  Stoekt.  70 ;  8.  0, 
Chancery,  1815,  Vestry  of  8t.  Luke's  Church 
«.  Matthews,  4  Des,  578 ;  K  B.  1768,  Rex  9. 
Cntbnsh,  4  Burr.  2204 ;  Rex  «.  Breton,  Id, 
2200 ;  1789,  Newling  n.  Francis,  8  Durr^f,  A 
B.  180.  And  see  Child  v,  Hudson's  Bay  Co. 
2  P.  Wms.  207 ;  Harsoot's  Case,  C&mb,  208 ; 
Tucker  «.  Rex,  2  Bro,  Cm,  804 ;  Hoblyn  «. 
Rex,  /i.  329 ;  Martin  v.  Kashville  Building 
Assoc  2  CMu,  418. 

88.  Mnst  not  be  unreasoiiAble*  That  a  by- 
law if  unreasonable,  will  be  held  bad,  although 
it  has  been  duly  passed,  and  published  and 
notified  to  the  proper  authorities,  and  not  dis- 
allowed by  them, — see  Elwood  r.  Bullock,  6 
q.  B.  888. 

29.  The  power  to  make  by-laws  does  not 
authorize  the  m^jority  to  make  a  by-law  ex- 
cluding one  of  the  directors  fifom  all  knowl- 
edge of  their  business  transactions.  N,  T,  8ur 
preme  Ct.  1834,  People  t,  Throop,  12  Wend.  188. 

80.  A  medical  society  established  a  tariff 
of  fees  for  medical  services  to  be  performed 
by  its  members,  and  fixed  a  minimum  salary 
to  be  received  by  any  member  who  should  be 
appointed  to  any  public  office,  in  a  profession- 
al capacity,  and  adopted  a  resolution  declar- 
ing that  it  should  be  dishonorable  for  any 
member  of  the  society  to  accept  any  ap- 
pointment, or  perform  any  services  contained 
in  such  tariff  of  prices,  at  a  less  sum  than  was 
therein  specified.  Sube.quently,  in  purauance 
of  a  by-law  to  that  effect,  a  member  was  ex- 
pelled for  a  violation  of  this  regulation. 
A&2,  that  the  regulation  was  void,  as  being 
unreasonable,  and  against  public  policy,  and 
contrary  to  law ;  and  that  the  expulsion  of 
tiie  member  was  unauthorized  and  iUegal. 
Jf.  F.  Supreme  Ct.  1857,  People  «.  Medical 
Bodety  of  Erie,  24  Barb.  570. 

81.  A  by-law  to  compel  the  giving  of  a 
dinner  must  show  that  it  is  for  a  beneficial 
pdblic  purpose,  or  that  an  interest  of  the  cor- 
poration is  in  some  way  promoted  by  it. 
Therefore,  a  by-law  which  compelled  a  free- 
man of  a  scrivener's  company  to  provide  a 
dinner  for  the  master,  warden,  assistants,  and 
other  freemen,  on  the  day  of  an  election  of  a 
new  master  and  wardens,  was — Sdd  to  be 
bad;  it  appearing  that  the  fi^eemen  had  no 
connection  in  the  election ;  were  not  obliged 
to  attend  it ;  and  that  no  other  business  of 


the  company  was  done  on  the  election  day.  Q. 
B.  1842,  Scrivener^s  Company  r.  Brooking,  8 
Ad.  <tB,95;  9  Q.B.^5]  2  Gale  d;  D,  419; 
6  Jur.  835.  And  see  Carter  0.  Sanderson,  5 
Bingh.  79 ;  2  Moore  &  P.  164. 

82*  But  in  case  of  an  old  corporation, 
existing  by  prescription,  an  ancient  custom  or 
by-law,  compelling  the  stewards  of  the  cor- 
poration to  give  a  customary  feast,  has  been 
Held  good.  See  Gee  «.  Wilden,  2  Lutw,  1820 ; 
Wallis's  Case,  Cro.  Joe.  555 ;  Framework 
Ejiitters*  Co.  0.  Qreen,  1  Ld.  Ba/ym,  118. 

88.  Under  a  power,  conferred  by  a  local 
act  upon  a  public  navigation  company,  to 
make  by-laws  for  the  good  government  of  the 
company,  and  for  the  good  and  orderly  using 
of  the  canal,  and  of  warehouses  &c.  and  also 
for  the  well  governing  of  the  bargemen,  the 
company  have  no  authority  to  make  a  by-law 
prohibiting  the  use  of  the  canal  on  Sundays. 
Eack.  1845,  Calder  n,  Hebble  Navigation  Co.  v. 
Pilling,  9  Jur,  877 ;  14  La%o  J,  Jf,  8.  228 ; 
14  Mee.  <fi  W.  76. 

84,  That  a  by-law  prescribing  a  reasonable 
initiation  fee,  suitable  to  defray  the  proper 
expenses  of  maintaining  the  corporation  repu- 
tably, is  good, — see  Tavemer's  Case,  T.  Baym. 
446. 

85*  That  a  by-law  assessing  on  the  mem- 
bers of  the  corporatioa  a  burden  cast  by  law 
on  the  body  politic  is  valid, — ^3ee  Jeffrey's 
Case,  5  Co.  66,  a. 

88.  Long  continuance  of  a  by-law,  though 
length  of  time  will  not  legalize  it,  if  it  were 
intrinsically  illegal,  is  fair  evidence  to  show 
that  it  has  no  intrinsic  inconvenience.  See 
Rex  t;.  Ashwell,  12  Boat,  22. 

87.  Whether  a  by-law  i&  reasonable  or  not, 
is  a  question  for  the  court  solely ;  and  evi- 
dence to  the  jury  on  the  subject,  showing  the 
effects  of  the  law,  is  inadmissible.  Mas8, 
Supreme  Ct.  1826,  Commonwealth  v.  Wor- 
cester, 8  IHck.  462. 

88.  That  a  by-law  in  restraint  of  trade 
must  not  only  be  reasonable  but  beneficial 
to  the  public, — see  Bosworth  v.  Heme,  Cos, 
Temp.  Hdrdw.  405 ;  Fremautte  v.  Thronster's 
Company,  1  Lev.  229 ;  Dodwell  v,  Oxford,  2 
Ventr.  33 ;  Gunmaker's  Company  v.  Fell, 
Willei,  884. 

89.  By-laws  in  restraint  of  trade,  dis- 
allowed. Gunmaker's  Company  v.  Fell,  WU- 
le»j  8fi4 ;  Sayre  v.  Louisville  Union  Benevo- 
lent Assoc.  1  Duv.  143.  But  compare  Adley 
0.  Whitstable  Co.  17  Vob,  316. 
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40.  By-law  majbe  good  in  part.  That  a 
by-law  may  be  sustained  in  pait,  notwith- 
standing other  parts  are  bad,  if  the  good  and 
bad  clauses  are  capable  of  separation — see 
Amesbury  v,  Bowditch  Mut.  Fire  Ins.  Co.  6 
Gray,  696 ;  Rogers  t.  Jones,  1  Wend.  287 ; 
Bex  «.  Faversham  Fisheiman's  Co.  8  Dumf, 
(ft  E,  852 ;  Qunmaker's  Co.  n.  Fell,  WUles^ 
884 ;  Fazaherly  «.  Wiltshire,  1  Strange,  462 ; 
11  Mod.  858 ;  Harris  9.  Wakeman,  Say.  254 ; 
Lee  V.  Wallis,  1  Ld.  Keny.  295.  But  com- 
pare Clarke  v.  Tucket,  2  Ventr,  182. 

41.  That  if  a  by-law  be  entire,  so  that  the 
part  which  is  void  influences  the  whole,  the 
entire  by-law  is  void, — see  Dodwell  v,  Ox- 
ford, 2  Vent  34 ;  Guilford  «.  Clarke,  Id.  248 ; 
Oxford  «.  Wildgoose,  2  Let.  298. 

IIL  Enforcement. 

42*  Bight  of  corporations.  A  by-law  of 
an  incorporated  company  may  be  enforced, 
if  definite  and  certain,  at  the  pleasure  and 
discretion  of  the  company.  Exeih.  1845,  Pi- 
per«.  Chappell,  9  Jur.  601 ;  \4^Mee9.  A  W.  624. 

43.  That  corporations  seeking  to  enforce 
by-laws,  must  show  their  power  to  pass  their 
by-laws,  and  bring  themselves  by  proof  with- 
in that  povrer, — see  Dunham  v.  Trustees  of 
Bochester,  5  Cow.  462;  Taylor  v.  Griswold,  2 
Qreen,  228. 

44.  In  whose  name  to  proceed*  Where  the 
penalty  is  given  to  the  master  and  wardens 
of  a  company,  to  the  use  of  the  master,  war- 
dens, and  company,  the  action  cannot  be 
maintained  in  the  name  of  the  master,  war- 
dens, and  compimy,  but  must  be  brought  in 
the  name  of  the  master  and  wardens  alone. 
€.  P.  1797,  Feltmakers'  Company  f>.  Davis,  1 
Bo%.  d  P.  98;  8.  P.  Wood  v.  Mayor  &c.  of 
London,  1  Salh.  897 ;  Graves  v.  Colby,  9Adol. 
dB.dSQ;  Piper  o.  Chappell,  14  Mees.  dk  W, 
624. 

45.  Where,  in  a  corporation  incorporated 
by  the  name  of  the  ^  Masters,  Wardens  and 
Commonalty  of  the  Mystery  or  Art  of  the 
Turners  of  London,*^  a  by-law  was  duly  made, 
imposing  a  penalty  for  refusal  to  accept  the 
office  of  steward^  but  reserving  it  to  the  mas- 
ters and  wardens  *^  for  the  time  being,^'  for 
the  use  &c.  of  the  company, — EMy  that 
an  action  of  debt  for  the  penalty  would 
not  lie  at  the  suit  of  the  persons  who  were 
master  and  wardens  at  the  time  of  the  refusal 
(not  being  so  at  the  conmiencemeat  of  the 


suit,  but,  for  anything  that  appeared,  being 
strangers  to  the  corporation  at  the  time  of 
the  commencement  of  the  action).  It  seems^ 
iliat,  in  order  to  enable  the  master  and  war- 
dens, or  other  officers  of  the  corporation,  to 
whom,  in  their  official  character,  the  penalty 
might  be  reserved  on  the  by-law,  to  sue  on 
it  as  officers  of  the  corporation,  such  officers 
must  have  a  perpetual  succession  in  the  nature 
of  a  corporation.  Q.  B.  1888,  Graves  v.  Col- 
by, 9  Adol.  <§  j^.  856;  1  Perry  4b  D.  285;  1 
Wm.  W.AH.  705. 

46.  The  penalty  of  a  by-law  cannot  be 
given  to  a  mere  stranger,  as  *'  to  any  who  shaU 
sue  for  the  same,^^  but  the  corporation  itself 
must  bring  the  action.  Bodwic  «.  Fennel,  1 
WiU.  288 ;  TotterdeU  v.  Glazby,  2  WiU.  266. 

47*  A  by-law  made  by  a  corporation  can- 
not direct  the  payment  of  its  penalty  to  be 
made  to  a  stranger  to  the  corporation,  with 
the  exception  that  it  may  be  made  payable  to 
the  chamberlain,  who  is  considered  as  the 
treasurer  of  the  corporation,  and  which,  there- 
fore, is  in  effect  making  it  payable  to  the  cor- 
porate body  itself  because  he  is  the  officer 
whose  duty  it  is  to  receive  the  money,  and 
take  care  of  it  when  received.  Q.  B.  1888, 
Graves  v.  Colby,  9  Ad.  dt  E.  856.  Bee  also 
Pierce  v.  Bartrum,  1  Cowp,  269. 

48.  Proof.  A  member  of  a  corporation  is 
presumed  to  know  its  by-laws.  Mo.  Supreme 
Ct.  1857,  Inhabitants  of  Palmyra  «.  Morton, 
26  Mo.  598. 

49*  Parol  testimony  as  to  what  are  the  by- 
laws of  a  corporation,  though  offered  by  an 
officer  of  the  corporation,  is  incompetent. 
N.  H.  Superior  Ct.  1885,  Lumbard  o.  Aldridi, 
8N.K  81.  And  see  Sells  v.  Brown,  9  Carr. 
<fi  P.  601, 

50.  Evidence  of  the  custom  of  doing  busi- 
ness in  a  union  store  association,  is  admissible 
to  show  consent  to  or  acquiescence  in  an  ac- 
tual change  or  modification  of  their  by-laws. 
See  Henry  v.  Jackson,  87  Vt.  481. 

See  also  Bbcobds. 

51.  Constrnetion.  Courts,  in  construing 
by-laws,  will  interpret  them  reoMnaily  ;  not 
scrutinizing  their  terms  for  the  purpose  of 
making  them  void,  nor  holding,  them  invalid 
if  every  particular  reason  for  them  does  not 
appear.  See  Vintners'  Company  o.  Passy,  1 
Burr.  285;  1  Ld.  Keny.  500;  Poulter's  Com- 
pany V.  Phillips,  6  Binffh.  K  C,  314. 

52.  That  a  condition  must  be  so  con- 
strued as  to  be  consistent  with  the  subject- 
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matter  of  the  by-law, — see  Poolteia'  Com- 
pany 9.  I^hillips,  6  Bing.  If.  C,  814. 

68.  The  words  ^^  shall  be  lawful,"  when 
found  in  the  by-law  of  a  corporation,  are  not 
to  be  constmed  as  obligatory.  Therefore, 
where  a  by-law  of  a  corporation  ordidned 
that  under  certain  drcmnatanoes  **  it  should  be 
lawful "  for  the  bailifb  to  admit  to  the  free- 
dom of  the  town  certain  persons, — HM^  that 
this  by-law  was  only  optional,  and  that  the 
admission  of  such  persons  to  the  freedom  of 
tiie  borough  could  not  be  enforced  by  man- 
damui,  K  B.  1821,  Bex  v.  Bailifb  of  Eye,  4 
Bam.  A  AU.  271 ;  1  Baim,  <fi  {7.  85 ;  2  Bwil. 
A  IL  172. 

54«  Where  a  by-law  of  a  beneficial  society 
provided  for  the  relief  of  diseased  members 
on  application  to  the  stewards  of  the  society, 
— Ibldy  that  a  member  was  entitled  to  relief 
only  from  the  date  of  his  application,  and  not 
from  that  of  Ms  disability  or  sickness.  Pa, 
Supreme  Ct  1842,  Breneman  v.  Franklin 
Beneficial  Association,  8  Watts  &  8,  218. 

54.  The  penalty.  A  corporation  cannot 
impose  a  forfeiture  of  goods,  as  a  punish- 
ment for  violation  of  a  by-law,  without  an 
express  power  so  to  do.  JT.  B.  1786,  Eirk 
«.  Nowill,  1  Dwmf.  d  E,  118 ;  and  see  Night- 
ii^le  V.  Bridges,  1  Show.  185. 

As  to  forfeiting  a  member's  Stock,  see 
Stock. 

66*  That  a  by-law  cannot  be  enforced  by 
avoiding  any  bond  or  covenant  made  in  con- 
travention of  it, — see  Harscot's  case,  Comb, 
203 ;  Doggerell  t;.  Pokes,  F.  Moore^  411. 

67.  A  by-law  which  compels  the  payment 
of  a  penalty,  by  excluding  the  offender  from 
all  participation  in  the  profits  of  the  com- 
pany until  payment,  is  bad.  JET.  B,  1818,  Ad- 
ley  V.  Reeves,  2  MauU  A  8.  58. 

68*  A  by-law,  made  by  the  freemen  of  a 
company  of  oyster  fishermen,  prohibiting  any 
freeman  from  being  engaged  in  the  trade  of 
sending  oysters  to  market  from  any  other 
ground  on  the  Kentish  shore  than  the  oyster 
ground  of  the  company,  under  a  penalty, 
and,  in  case  of  refusal  to  (ay  the  same,  ex- 
cluding, until  paid,  from  all  share  of  profits 
to  be  made  thereafter  by  the  joint  trade  of 
the  company,  is  void ;  there  being  no  usage 
stated  to  that  extent,  but  only  an  usage  for 
the  freemen  to  make  orders  for  regulating 
the  company  and  fishery,  with  fines  and  pen- 
alties for  the  breach  of  such  orders,  and  for 
prohibiting  freemen  from  being  engaged  on 


other  oyster  grounds,  under  penalties  to  be 
stopped  out  of  the  money  arising  by  the  sale 
of  the  stint  of  oysters  of  such  freemen.    Ih, 

59.  That  the  penalty  must  be  a  sum  cer- 
tain, and  not  left  to  the  arbitrary  assessment 
of  the  governing  part  of  the  company  upon 
the  circumstances  of  the  particular  case,  even 
though  a  maximum  limit  be  fixed, — see 
Wood  t).  Searl,  J.  Bndg,  141;  8  Le<m.  8; 
Bex  «.  Newdigate,  Comh,  10;  Mayor  <&  Al- 
dermen of  Mobile  «.  Yuille,  8  Ala,  137. 

60.  That  a  penalty  fixed  by  by-law  cannot 
bb  altered  so  long  as  the  by-law  remains  unre- 
pealed—see  Seaming  «.  Cryers,  8  Leon,  7 ; 
Moore^  76. 


OAIXS. 

ASSBSSMENTS. 


OANAIi  COMPANIES. 

1»  Boute.  A  canal  company  whose  charter 
authorized  the  construction  of  a  canal  along 
the  line  of  a  river  from  tide-water, — Beld^  not 
restricted  to  commencing  the  route  at  the 
highest  point  of  tide- water,  but  that  the  pro- 
vision must  mean  nothing  more  than  the  high- 
est point  of  safe  and  convenient  navigable 
tide-water.  Cire.  Ct,  D,  0.  1829,  Chesapeake 
&  Ohio  Canal  Co.  v.  Key,  8  GramK  C,  Ot, 
699. 

2.  The  words  "from"  and  "at"  in  the 
provisions  of  such  a  charter,  employed  in  de- 
scribing the  route,  are  not  necessarily  exclu- 
sive of  the  place  to  which  they  refer.    IK 

8*  Enlargement-.  It  scems^  that  under  a 
charter,  allowing  the  company  to  construct 
and  maintain,  without  qualification,  a  canal 
of  suitable  width,  they  have  power  to  en- 
large it  after  its  construction,  if  such  enlarge- 
ment is  beneficial  to  the  public.  But  though 
they  possess  this  power,  and,  upon  making 
compensation  therefor,  to  take  private  prop- 
erty for  that  purpose,  they  are  liable  to  re- 
munerate individuals  in  damages  for  any  in- 
juries they  may  sustain  as  the  consequence  of 
such  improvement.  N,  T,  Supreme  Ct  1863, 
Bruce  v,  Delaware  &  Hudson  Canal  Co.  19 
Barb,  871 ;  Selden  t.  The  same,  24  Id,  862. 

4.  Tolls.  "  Toll "  is  a  Baxon  word,  origin- 
ally signifying  a  payment  in  towns,  markets, 
or  &irB,  for  goods  and  cattle  bought  and  sold 
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there.  It  is  now  also  popularly  applied  to 
the  charges  which  canal  and  railroad  com- 
panies reqnire  for  the  transportation  of  goods. 
But  it  does  not  necessaply  import  an  im- 
mediate payment  It  means  nothing  more 
than  a  compensation  for  the  privilege  or  ser- 
vice fp'anted;  the  period  of  payment  depends, 
as  in  other  cases,  on  the  understanding  of  the 
parties.  iT.  F.  Bwpreme  Gt.  1850,  Penn.  Coal 
Co.  «.  Del.  &  Hudson  Canal  Co.  89  Barb.  689. 

5.  Right  to  demand  them.  A  corporation 
formed  for  public  transportation, — e.  g  a  canal 
company, — cannot  sustain  a  right  to  demand 
toll  irrespectiye  of  authority  given  by  the 
charter,  upon  the  ground  that  it  is  the  abso- 
lute owner  of  the  works  and  of  the  land  it  oc- 
cupies, and  may,  therefore,  like  any  other 
owner,  demand  compensation  from  any  per- 
son passing  over  its  property.  The  corpora- 
tion has  no  rights  of  property,  except  those 
derived  from  the  provisions  of  the  charter, 
nor  can  it  exercise  any  powers  over  the  prop- 
erty it  holds,  except  those  with  which  the 
charter  has  clothed  it.  It  holds  the  property 
only  for  the  purposes  for  which  it  was  permit- 
ted to  acquire  it, — ^that  is,  to  effectuate  the 
objects  for  which  the  legislature  created  it. 
And,  whether  it  may  lawAiUy  demand  com- 
pensation from  a  person  whom  it  permits  to 
pass  over  its  property,  must  depend  upon  the 
language  of  the  charter,  and  not  upon  the 
rules  of  the  conmion  law.  U.  8.  Supreme 
Ct,  1850,  Perrine  «.  Chesapeake  &  Delaware 
Canal  Co.  9  H(yw,  172. 

6.  Hence  a  canal  corporation,  empowered 
by  its  charter  to  take  toll  upon  articles  speci- 
fied, without  mentioning  passengers,  cannot 
lawfrilly  demand  tolls  on  passengers,  or  on 
vessels  by  reason  of  their  passengers.    Tb, 

7*  The  charter  of  a  canal  company  having 
provided  for  the  payment  of  a  certain  toll  by 
vessels  not  having  merchandise  on  board, 
such  vessels  can  not  be  excluded  from  the 
canal  because  they  carry  passengers.    /6. 

8.  A  canal  company  whose  charter  forbids 
their  taking  a  higher  rate  of  tolls  than  is 
specified  in  it,  and  gives  a  sununary  remedy 
for  the  collection  of  tolls,  may,  nevertheless, 
agree  with  one  using  the  canal,  on  a  less  rate 
of  toll,  and  an  action  will  lie  against  him  on 
such  agreement  Fa.  Supreme  Ot.  1858,  Dela- 
ware &  Hudson  Canal  Co.  v.The  Pennsylvania 
Coal  Co.  21  Pa,  8t,  181. 

9.  As  to  right  to  elect  between  differ- 
ent rates  of  toll  authorized  by  the  charter, — 


see  Staffordshire  &  Woicestershire  Canal  Co. 
V,  Trent  &  Mers^  Canal  Co.  6  Taunt.  151 ; 
Proprietors  of  Quincy  Canal  Co.  v,  Newoomb, 
7  Mete,  (Mase.)  276. 

10.  Rights  to  the  water.  The  rules  gor- 
eming  the  right  to  use  water  in  streams 
pronounced  inapplicable  to  water  passing 
through  canal  locks ;  such  water  being  acca- 
mulated,  under  authority  of  the  legislature, 
for  a  particular  purpose.  Staffordshire  &c. 
Co.  V,  Birmingham  &c.  Co.  85  Law  J.  Oh.  757 ; 
1  Law  S.  H,  L.  254. 

11.  Where  the  waters  of  the  defendant's 
canal,  had  for  seventy  yean,  whenever  the 
lock  at  the  junction  was  opened,  flowed 
into  the  canal  of  the  plaintiff  *s,  both  canals  be- 
ing made  by  special  acts,-^J5tfZ(2,  that  neither 
by  implied  contract  nor  length  of  user,  had 
the  plaintiff's  company  acquired  a  right  in 
the  waters  flowing  from  the  defendant's  canaL 
By  reason  of  the  duties  'of  a  canal  company, 
the  waters  of  the  canal,  so  far  as  respects  the 
capacity  of  other  persons  to  acquire  a  right 
in  them,  stand  on  a  different  footing  from 
waters  flowing  naturally,  and  from  artificial 
waters  of  an  ordinary  character.  IK  Com- 
pare Blackmore  f .  Glamorgan  Canal  Co.  2 
Orompt  Jf  dfe  i2L  183 ;  1  Gate,  78 ;  5  Tyrto. 
608;  1  Clarl  db  F,  268 ;  5  Bli{fK  N.  8.  547. 

12.  Obstmctlng  a  eanaL  That  it  is  no  de- 
fence to  an  action  brought  by  a  canal  com- 
pany, for  a  nuisance  which  obstructed  its 
works,  to  show  that  the  works  were  not  skil- 
frilly  constructed — see  Delaware  &  Hudson 
Canal  Co.  u.  Torrey,  88  Pa,  8t,  148. 

18.  Obligations  of  company  in  maintain- 
ing canaL  Independent  of  any  statute,  the 
common  law  imposes  upon  a  canal  company 
to  take  reasonable  care,  so  long  as  they  keep 
their  canal  open  for  the  public  use  of  i^  who 
may  choose  to  navigate  it,  that  it  is  free  from 
obstructions  dangerous  to  the  safety  of  those 
who  may  navigate.  The  owner  of  a  boat 
injured  by  running  against  a  boat  sunk  in 
the  canal,  of  which  the  company  had  notice, 
and  which  they  did  not  take  reasonable  pains 
to  remove  or  give  public  warning  of,  may 
recover  damages  frt)m  the  corporation.  JSreft. 
(Jh,  1889,  Lancaster  Canal  Co.  e.  Pamaby,  11 
Ad,  i&  E,  228;  8  Perr.  A  B,  162;  1  Eng, 
BaUte,  Gas,  696. 

14.  A  canal-boat  in  all  respects  suitable 
for  navigating  the  defendants'  canal,  and 
properly  managed,  while  making  a  trip, 
struck  against  a  stone  in  the  bottom  of  the 
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canal,  and,  with  its  cargo,  was  injured  and 
sunk;  and  it  appeared  that  the  same  boat 
had  made  prerioos  trips  in  safety  during  the 
same  season,  one  of  which  was  about  a  week 
before  the  injury.  Beld^  that  the  company 
were  not  liable,  in  the  absence  of  proof  that 
they  had  failed  to  use  reasonable  care  and 
caution  to  keep  the  canal  in  a  suitable  con- 
dition for  safe  nayigation ;  and  that  the  facts 
of  the  case  did  not  raise  a  presumption  of 
negligence.  If,  T.  Superior  Ct,  1868,  Ex- 
change Fire  Ins.  Co.  v.  Delaware  &  Hudson 
Canal  Go.  10  Bono.  180. 

15.  That  where  a  canal  company  has 
pumped  foul  water  into  their  canal,  so  as  to 
make  the  canal  a  nuisance,  it  is  no  defence 
that  the  foulness  was  caused  by  other  per- 
sona,— see  Attorney-General  «.  Bradford  Nav- 
igation Ck>.  85  Law  J.  Ch.  619. 

!<(•  A  canal  company,  not  liable  for  dam- 
ages by  a  mere  accidental  breach  of  their 
canal — see  Higgins  «.  Chesapeake  &  Dela- 
ware Canal  Co.  8  Earring,  411. 

17«  Charter  obligation  to  keep  a  lock  ex- 
cludes the  right  of  passing  any  water  through 
the  lock,  though  necessary  to  the  lower  part 
of  the  canal,  except  that  which  passes  when 
barges  are  lowered  through  the  lock — see 
Blackmore  v.  Glamorgan  Canal  Co.  2  C,  if. 
ARIZZ;  1  Gale,  78;  5  Tyr.  608;  S.  C.  (in 
error)  1  Clarh  A  F.  263 ;  5  Bligh,  N.  8,  647. 

IS.  That  canal  eommissioners  cannot  dele- 
gate the  authority  Tested  in  them  to  enter 
upon  and  take  possession  of  lands  for  canal 
purposes ;  but  this  must  be  done  by  them- 
selves, or  under  their  esspresi  directions, — see 
Lyon «.  Jerome,  26  Wend.  485. 

As  to  the  right  of  canal  companies  to  Take 
lands  necessary  for  the  construction  of  their 
works,  see  Eminbivt  domain. 


OAPXTAIi.     • 

1.  The  capital  of  a  bank  embraces  all  its 
property,  real  and  personal.  Conn,  Ot.  of 
Brror9y  1862,  Kew  Haven  v.  City  Bank,  81 
Oann.  106;  BuL  Supreme  Ct.  1845,  State 
Bank  v.  Brackenridge,  7  Blackf.  895. 

8.  The  capital  of  a  corporation  which  is 
subject  to  taxation  is  the  frind  upon  which  it 
tranflacts  its  business,  which  would  be  liable 
to  its  creditors,  and  in  case  of  insolvency  pass 
to  a  receiver.  N,  Y,  Supreme  Ct.  1858,  In- 
ternational Life  Assurance  Society  «.  Com- 


missioners of  Taxes,  28  Bar^,  818;  17  Bow. 
iV.  206. 

8.  The  term  *^  capital  stock,"  in  an  act  of 
incorporation,  means  the  amount  contributed 
or  advanced  by  the  stockholders  as  members 
of  the  company,  and  does  not  refer  tathe 
property  thereof  N.  J.  Supreme  Ct.  1851, 
The  State  t,  Morristown  Fire  Association.  8 
Zafnr,  195. 

4.  The  capital  stock  of  a  bank,  upon  which, 
under  the  banking  law  of  Wisconsin,  a  cer- 
tain per  cent  is  to  be  paid  annually  in  lieu 
of  all  other  taxation,  is  the  amount  of  fhnds 
paid  in  by  the  stockholders  to  be  used  by  the 
banking  association  for  banking  purposes. 
The  accumulated  profits  of  a  bank,  which 
have  never  been  divided  among  the  stock- 
holders, but  have  been  retained  for  banking 
purposes,  are  not  a  part  of  its  capital  stock  in 
such  a  sense  as  to  be  exempt  fix>m  the  general 
rules  of  taxation  applicable  to  other  taxable 
property.  WU.  Supreme  Ct,  1864,  State  Bank 
of  Wisconsin  v.  City  of  Milwaukee,  18  Wu. 
281. 

5.  It  is  the  amount  of  shares  subscribed, 
and  not  the  sums  actually  paid  in,  which  con- 
stitute the  capital  stock  of  a  company.  Cfa. 
Supreme  Ct,  1850,  Hightower  «.  Thornton,  8 
Go.  486. 

6.  A  limit  imposed  upon  the  capital  stock 
of  the  corporation  does  not  operate  as  a  lim- 
itation of  the  amount  oi property  yrhvc^  it  may 
own,  either  real  or  personal,  or  of  the  amount 
of  its  liabilities  or  outstanding  obligations. 
N,  T.  V,  Chan.  Ct.  1844,  Baiiy  v.  Merchants' 
Exchan^  Co.  1  Sandf.  280. 

7.  Such  a  limit  is  rather  regarded  as  the 
sum  upon  which  calls  may  be  made  upon 
subscribers,  and  dividends  are  to  be  paid  to 
stockholders.  Accordingly,  where  the  cap- 
ital stock  of  a  building  corporation  was  lim- 
ited to  one  mUlion  of  dollara, — Held^  that  this 
did  not  restrict  the  company  from  expending 
in  their  buildings  two  millions  of  dollars,  and 
from  incurring  debts  on  bonds  and  mortgages 
for  the  excess  of  cost  beyond  their  capital — 
their  power  to  take  and  hold  real  estate  be- 
ing, in  other  respects,  unlimited  by  the  terms 
of  their  charter.    Ih, 

As  to  What  property  is  to  be  deemed  tax- 
able as  the  capital  of  a  corporation,  see 
Taxes. 

8.  Limit  as  to  amovnt.  That  notwith- 
standing a  provision  in  a  bank  charter  direct- 
ing that  the  capital  stock  shall  consist  of  fifty 
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thousand  shares  of  ten  dollars  each,  the  bank 
may  lawfully  commence  operations  with  a 
capital  less  t^an  that  number  of  shares, — see 
Minor  t;.  Mechanics'  Bank  &c  1  Pet,  46. 

9.  Increasing.  That  a  bank  incorporated 
with  the  priyilege  of  creating  a  stock  not  less 
than  one  sum  nor  greater  than  another,  may 
commence  business  with  the  smaller  capital, 
and  afterwards  increase  it  to  the  larger, — see 
Gray  «.  Portland  Bank,  3  Ma98,  864. 

10.  Bedndng.  That  it  is  not  competent 
for  all  the  shareholders  to  reduce  the  amount 
of  the  capital  stock,  by  mutual  consent,  be- 
low that  fixed  in  the  charter,— see  Society  of 
Practical  Knowledge  v.  Abbott,  2  BecmaUy  559. 

11.  Faying  in*  Where  a  statute  author- 
izing the  formation  of  a  corporation  requires 
its  capital  stock  to  be  paid  in  in  money,  a 
payment  of  the  full  value  in  any  other  prop- 
erty will  not  suffice  to  save  the  corporation 
firom  a  judgment  of  dissolution.  N,  Y.  Su- 
preme Ct,  1865,  People  «.  Troy  House  Co.  44 
Ba/rb,  625. 

12.  A  statute  requiring  that  five  per  cent, 
of  the  amount  subscribed  shall  be  paid  in  prior 
to  incorporation,  docs  not  require  five  per 
cent,  of  each  subscription,  but  five  per  cent, 
of  the  gross  amount.  N,  K  Ct,  of  Appeals^ 
1866,  Eastern  Plank  Road  Co.  v.Vaughan,  14 
N.  r.  646 ;  S.  P.  1854,  Rensselaer  &  W.  Plank 
Road  Co.  u.  Barton,  16  N,  F.  457,  note ;  1857, 
Lake  Ontario  &c.  R  R.  Co.  «.  Mason,  Id, 
451. 

18.  Under  a  statute  authorizing  a  corpo- 
ration to  receive  subscriptions  for  stock,  pay- 
able "in  such  a  manner  as  the  board  of  di- 
rectors should  direct,'^  the  directors  have 
power  to  receive  payment  in  promissory  notes. 
K  T.  Supreme  Ct.  1859,  Magee  v.  Badger,  30 
JB^zr&.  246. 

14.  A  bank  charter  provided  that  the 
capital  stock  ^^may  consist"  of  a  certain 
amount,  divided  into  shares  of  a  certain 
amount  each,  and  "  ihall  be  paid  "  in  the  fol- 
lowing manner,  viz.:  one  dollar  on  each 
share  in  sixty,  and  one  in  mnety  days  after 
subscription,  **  the  remainder  to  he  called  for 
OA  the  president  and  directors  may  deemproper, 
<i&&"  and  there  was  no  clause  expressly  re- 
stricting the  operation  of  the  bank,  until  a 
certain  amount  of  the  stock  was  subscribed, — 
Eield,  that  the  word  "  may  "  should  be  con- 
strued in  its  ordinary  sense,  and  not  by  the 
common  rule  as  synonymous  with  the  word 
"  must;  *^  and  that  a  lonafide  subscription  of 


the  capital  stock  prescribed  by  the  charter, 
was  not  a  condition  precedent  to  the  corpo- 
rate existence  or  legal  operation  of  the  bank. 
U.  8.  Supreme  Ct.  1828,  Minor  v.  Mechanics' 
Bank  of  Alexandria,  1  Pet,  46. 

1 5«  Under  a  statute  requiring  it  to  be  paid 
or  secured,  actual  payment  of  the  capital  is 
not  required  to  precede  organization.  The 
whole  capital  of  an  association  must  be  paid, 
or  secured  to  be  paid,  when  it  is  organized; 
but  it  is  secured  to  be  paid,  in  the  sense  of 
the  law,  by  force  of  the  subscriptions  of  the 
associates,  just  as  certainly  as  if  each  had 
given  his  note  or  bond  for  the  amount  of  his 
shares.  JV.  T,  Superior  Ct,  1849,  Palmer  v, 
Lawrence,  8  Sandf,  161. 

1ft.  Where  the  charter  of  a  corporation  re- 
quires its  capital  to  be  paid  Id  or  secured,  and 
securities  have  been  taken,  the  directors  have 
power,  on  a  transfer  of  stock  so  secured,  to 
relinquish  the  original  and  take  other  good 
security.  N,  Y.  Chancery,  1848,  Johnson  v. 
Bush,  8  Barb,  Ch.  207. 

17.  Where  the  articles  of  association  of  an 
incorporated  bank  provided  that  a  part  of 
the  stock  might  be  paid  otherwise  than  in 
cash,  and  subsequently  a  charter  was  obtained 
which  required  the  whole  capital  to  be  in  cash, 
— Held,  that  the  property  which  was  deliver- 
ed in  lieu  of  cash  upon  the  original  subscrip- 
tion was  not  'to  be  returned  to  the  subscrib- 
ers, but  belonged  to  the  corporation.  U,  S, 
Supreme  Ct,  1822,  Holbrook  «.  Union  Bank 
of  Alexandria,  7  Wheat.  558. 

18.  Proof  of  payment.  An  affidavit  which 
states  that  the  sum  required  by  a  general  in- 
corporation act — e.  g.  N.  T.  Laws  of  1850, 211, 
ch.  140,  §  2 — "  had  been  in  good  faith  sub- 
scribed to  the  capital  stock  of  said  company, 
and  that  ten  per  cent,  has  been  paid  in  ca^ 
on  said  subscriptions,"  necessarily  implies 
that  the  money  has  been  paid  to  the  direct- 
ors named  in  the  articles.  If  it  has  not  been 
so  paid,  the  affidavit  is  fiedse,  and  peijury  may 
be  assigned  upon  it.  It  would  be  no  defence 
to  show  that  the  money  had  been  delivered 
to  any  other  person  than  a  director  or  an  au- 
thorized agent.  N.  F.  Ct.  of  Appeals,  1859, 
BufiGalo  &  Pittsburgh  R  R  Co.  «.  Hatch,  20 
N.  Y.  157. 

19.  Such  an  affidavit  also  necessarily  im- 
plies that  the  payment  has  been  made  in  good 
fJEiith ;  that  the  money  has  been  delivered  by 
the  subscribers  to  apply  as  payment  upon  the 
subscription ;  and  that  the  title  to  the  money 
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will  vest  in  the  diiectors,  as  trastees  of  the 
oolporation,  when  the  papers  are  filed  and 
recorded  by  the  secretary  of  state.  Anything 
short  of  such  a  payment  will  not  satisfy  the 
language  of  the  affidavit    lb. 

Bee  ORGAinzATiON. 

80.  Fmodnlent  agreement.  A  corporation 
cannot  make  a  valid  agreement  with  one  who 
delivers  to  them  securities  to  form  a  part  of 
their  original  capital^  and  going  to  make  up 
the  amount  of  such  capital  required  by  law, 
that  they  will  subsequently  surrender  the 
same  for  a  less  security,  which  will  not  meet 
the  requirements  of  the  law.  Such  an  agree- 
ment is  a  fraud  upon  the  law,  and  the  sur- 
render and  canceling  of  such  a  security,  in 
pursuance  of  the  agreement,  does  not  release 
the  liability  of  the  one  who  gave  it  to  the 
corporation.  If,  7,  Sttpreme  Ct.  1860,  Tuck- 
erman  v.  Brown,  11  AVb,  Pr,  889.  Approved 
and  followed,  1862,  Tuckerman  v.  Brown,  23 
How.  Pr.  109. 

21.  Where  the  charter  of  a  railroad  com- 
pany required  that  *^  its  treasurer  and  presi- 
dent should,  before  receiving  an  instalment 
from  the  State,  satis&ctorily  assure  the  board 
of  internal  improvements,  by  a  certificate 
under  the  seal  of  the  company,  that  an  amount 
of  the  private  subscription  has  been  paid,  in 
equal  proportion  to  the  payment  required  of 
the  State," — Eetd,  that  for  the  railroad  com- 
pany to  take  as  cash  the  notes  of  individuals 
made,  for  the  occasion,  to  enable  the  officers 
to  make  the  certificate,  under  a  promise  that 
such  notes  were  not  to  be  enforced,  was  im- 
moral and  against  public  policy,  and  that 
such  individuals,  being  iA  pari  ddieto^  had 
no  equity  to  be  relieved  against  such  notes. 
jV:  C,  Supreme  Ct.  1860,  McHae  «.  Atlantic 
&  North  Carolina  R.  R.  Co.  5  Jonee^  Eq. 
895. 

22.  Investment.  A  sum  is  ''invested" 
whenever  its  amount  is  represented  by  any- 
thing but  money.  People  ex  rel.  Parker  Mills 
9,  Commismoners  of  Taxes,  28  K  T.  242, 214 ; 
22  Bow.  Pr,  143. 

23.  A  railway  company  incorporated  by 
act  of  parliament  is  bound  to  apply  all  the 
funds  of  the  company  for  the  purposes  di- 
rected and  provided  for  by  the  act,  and  for 
no  other  purpose  whatsoever.  0,  P.  1851, 
East  Anglian  Railways  Co.  «.  Eastern  Coun- 
ties Railway  Co.  7  Eng.  L.  A  Eq,  605 ;  21 
Law  J.  N,  A28;  11  C.  B.  775;  Exeh.  Cham. 
1852,  Hacgregor  v,  Dover  &  Deal  Railway 
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Jo.  10  Eng,  L.  A  Eq.  180;  18  Q.  B.  618;  22 
Law  J,  N.  8.  q,  B.  69 ;  17  Jur,  21. 

24.  That  a  charter  provision  to  the  effect 
that  it  shall  be  lawful  for  the  company  to  in- 
vest the  capital  stock,  does  not  warrant  buying 
the  notes  of  a  party  to  be  used  as  ofBsets  to 
an  anticipated  claim, — see  Strauss  t.  Eagle 
Ins.  Co.  6  Ohio  St,  59. 

25.  The  company  was  authorized  to  in- 
vest their  capital  or  moneys  in  any  stock  or 
frmded  debt,  created  by  or  under  any  act  of 
the  United  States,  or  of  any  particular  State. 
Held^  that  it  could  invest  in  the  stock  of  a 
bank  created  by  any  such  act.  N.  T.  V, 
Chan.  Ct,  1881,  Verplanck  t.  Mercantile  Ins. 
Co.  1  Edw.  84. 

26.  Incambering  or  withdrawing  capl- 
taL  A  power  given  to  directors  to  make 
calls  when  necessary ;  and  to  borrow  "  on  the 
security  of  the  frinds  or  property  of  the  soci- 
ety," and  to  cause  the  funds  or  property  of  the 
society  to  be  conveyed,  by  way  of  mortgage.' 
Hdd^  not  a  power  to  mortgage /uf tire  calls  so 
as  to  create  a  special  charge  thereon.  ^  Chan- 
eery^  1864,  Be  British  Provident  life  &  Fire 
Assurance  Society,  88  Law  J.  N.  S,  585. 

27.  An  unincorporated  company  levied 
and  collected  an  assessment  on  its  stockhold- 
ers, which  it  afterwards  repaid  to  said  stock- 
holders by  an  issue  and  sale  of  additional 
stock.  The  company  subsequently  became  a 
corporation.  HM^  that  this  transaction  by 
the  company  in  no  way  diminished  the  capi^ 
tal  of  the  corporation,  and  constituted  no 
fraud  on  its  creditors.  Ga.  Supreme  Ct,  1855, 
Matthewes  v.  Stanford,  17  Ga,  548. 

See  MoNETBD  Corpobations. 

As  to  what  Property  may  be  owned  and 
held  by  corporations,  see  Pbopkrtt. 

As  to  rules  relative  to  capital,  and  property 
of  particular  Kinds  of  corporations,  see  the 
titles  of  the  various  companies. 

28.  A  statute  declaring  it  unlawiul  for  the 
directors,  **  to  divide,  withdraw,  or  in  any  way 
pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock,  or  to  reduce  the  same, 
without  the  consent  of  the  legislature ; ''  and 
that  in  case  of  any  violation  of  the  provisions 
of  the  said  section,  the  directors  concerned 
therein  shall  be  individually  liable  "  to  said 
corporation,*'  "  and  to  the  creditors  thereof,  in 
the  event  of  its  dissolution,"  and  the  amoimt 
of  the  capital  stock  so  withdrawn,  reduced 
&c.  does  not  have  the  effect  to  make  void  a 
note  given  to  the  bank  in  consideration  of  a 
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transaction  in  violation  of  that  provision. 
The  act  is  for  the  protection  of  the  bank^ 
i,  e.  the  stockholders;  and  though  the  di- 
rectors are  personally  liable  for  such  a  trans- 
action, it  may  still  be  valid  as  to  all  other 
parties,  including  the  bank.  JV.  F.  Superior 
Ct  1828,  City  Bank  t.  Barnard,  1  BaU,  70. 


[IndndM  matten  relative  to  charter  as.  an  entire  instru- 
ment:— its  nature,  enactinent  and  authentication,— 
the  acceptance  of  charters  by  the  corporators, — their  va- 
lidity,— and  general  prlndplet  of  interpretation, — the 
power  of  the  legislative  authority  to  alter  or  repeal  a 
charter,  and  the  limits  of  that  power, — the  surrender,  ex- 
piration, renewal,  and  revival  of  charters,— and  double 
charters.  But  the  interpretation  and  effect  of  charter 
provisions  are  under  the  titles  embracing  the  snt^ects  to 
which  those  provisions  relate, — f.  g'.,— charter  provisions 
prescribing  the  manner  of  electing  oflLoers,  are  under 
EiiBcnoRS, — unless  those  subjects  are  necesaarily  confined 
to  a  single  class  of  corporations.  In  which  case  the  provi- 
sions are  under  the  title  of  that  oorparation, — &  g.^  pro- 
visions regulating  the  issue  of  policies  of  insurance,  are 
under  iNscaAXCB  Gompaiubb.] 

L  ACCEPTAI^CB. 

IL  Validity. 

in.  Authentication  and  proof. 
rV.  Interpretation  and  effect. 

y.  Alteration  and  repeal. 

1 .  The  inviolaJnlity  of  charters, 

2.  Alteration;  amendment, 
8.  Repeal, 

VL  Surrender. 
Vn.  Double  charters. 

1.  Acceptance. 

1.  The  greneral  rule  is  that  a  charter  is  in- 
operative until  it  is  accepted  by  the  persons 
intended  to  be  incorporated.  *  Mass,  Supreme 
Ct.  1817,  Ellis  V.  Marshall,  2  ifoM.  269;  Me.  8ur 
preme  Ct.  1820,  Lincoln  d,  Kennebec  Bank,  1 
Me.  (1  Oreenl)  79. 

£•  An  act  obtained  at  the  solicitation  of 
individuals,  incorporating  them  and  their  as- 
sociates for  the  purpose  of  constructing  a 
street  or  other  way  over  their  lands  for  their 
emolument  or  advantage,  and  authorizing  the 
corporation  to  assess  the  members  for  ex- 
penses, must  be  deemed  a  private  act,  and  a 
grant  or  charter,  which  does  not  bind  one 

^        -  -  -   —  ■!  ■  |- M-^ ~\ — 

*  Upon  this  rule  see  also,  Rex  v.  Passmore,  8  Duntf.  db 
E.  199;  Bagg*s  case,  1  RoUty  824;  2  Brotonl.  A  G.  100; 
Bex  V.  Vice  Chancellor  of  Cambridge,  8  Burr.  1617 ;  1  Wm. 
Blcukat.  547;  Askew^s  case,  4  Burr.  2200;  Attorney  Gen- 
eral r.  Master  Ac.  of  Catherine  Hall,  Jae,  881 ;  Attorney 
General  9.  Drapers  Co.  6  Bmv.  8S2. 


who  was  named  in  it  without  his  assent  ex- 
press or  implied.  Mass,  Supreme  Ct,  1807, 
Ellis  V.  Marshall,  2  Mass,  269. 

3.  That  a  charter  may  be  repealed,  at  any 
time  before  it  has  been  accepted, — see  Canal 
Co.  r.  Railroad  Co.  4  Gill  A  J,  1. 

4.  That  an  offer  of  a  charter,  by  the  legisla- 
ture, may  be  withdrawn  at  any  time  before 
acceptance ;  and  an  amendment  of  the  State 
Constitution  prohibiting  the  charter,  passed 
between  its  enactment  and  acceptance,  ope- 
rates as  a  withdrawal, — see  State  v.  Dawson, 
10  Ind,  40. 

5.  Effeet  of  acceptance.  Though  it  is  op- 
tional with  members  of  a  private  corporation 
whether  they  will  take  the  benefit  of  their 
charter,  yet  after  they  have  made  their  elec- 
tion by  executing  the  powers  granted,  and 
claiming  the  rights  given,  the  duties  and  lior 
bilities  which  the  charter  imposes,  attach, 
from  which  they  cannot  be  discharged,  but 
by  a  forfeiture  or  repeaL  Mass,  Supreme  Ct. 
1810,  Riddle  r.  Proprietors  of  Locks  and 
Canals,  7  Mass.  160 ;  Conn.  Supreme  Ct.  18^8, 
Gk>shen  &c.  Turnpike  Co.  v.  Sears,  7  Conn,  86. 

6.  If  a  charter  is  voluntarily  accepted,  the 
corparation  are  bound  by  all  it  contains.  N. 
T,  V.  Chan.  Ct.  1839,  Bushwick  &  Newtown 
Bridge  Co.  v.  Ebbets,  8  Edw,  853. 

7*  That  in  general  a  charter  cannot  be 
accepted  in  part;  it  must  be  accepted  en 
tire,  OS  it  is  offered,  if  at  all, — see  Rex  v,  Am- 
ery,  1  Bumf,  <fc  E.  575 ;  Rex  «.  Passmore,  3 
Bumf,  d  E,  199,  240 ;  Rex  v.  Cambridge,  8 
Burr,  1647;  1  Wm,  Blackst,  547;  Rex  r. 
Westwood,  4  Bam,  <fc  0  781 ;  7  Bowl.  <&  R. 
267 ;  Ewre  c.  StricWand,  Cro.  Jac.  240. 

8.  It  is  not  competent  for  an  existing  cor- 
poration, to  whom  a  charter  is  offered  by  the 
crown,  to  accept  it  in  part,  unless  it  is  mani- 
festly the  intention  of  the  crown,  to  be  gath- 
ered from  the  terms  of  the  instrument  itself, 
that  the  grantees  shall  have  the  liberty  to  ac- 
cept in  part  and  reject  in  part.  A  charter 
must  be  accepted  or  rejected  by  the  corporate 
body  in  toto ;  otherwise  a  corporation  might 
reject  the  obligation  imposed,  and  accept  the 
benefit  conferred  upon  them.  Bouse  of  LordSy 
1880,  Rex  t,  Westwood,  7  Bing,  1,  00 ;  2 
B(yw  db  C.  21. 

9.  Exception  as  to  Mnnicipal  Corpora- 
tions. Towns  exist  at  the  pleasure  of  the 
state,  and  not  at  their  own ;  and  it  is  not  nec- 
essary that  a  newly  incorporated  town  should 
accept  the  act  of  incorporation.    The  rule 
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reqniiing  acceptance  of  charters  applies  only 
to  private  corporations.  Me.  Supreme  Ct 
1842,  Gorham  v,  Springfield,  21  Me,  58. 

10.  By  the  mere  passage  of  an  act  incor- 
porating a  town  or  other  public  corporation 
of  a  municipal  character,  the  corporation  is 
completely  constituted  and  entitled  to  the 
lights  and  subject  to  the  liabilities  thereof, 
i^hether  the  inhabitants  are  pleased  or  dis- 
pleased. Municipal  corporations  are  abso- 
lutely created  by  the  act  of  incorporation 
itself,  "without  the  acceptance  of  the  people, 
or  any  act  on  their  part,  unless  otherwise  pro- 
vided by  the  act  itself.  iV.  H.  Supreme  Ot. 
1856,  Berlin  r.  Gorham,  U  K  H.  260. 

11.  A  charter  granted  by  the  legislature  to 
a  municipal  corporation,  may  however  be, 
constitutionally,  submitted  to  the  corporators 
fbr  their  acceptance  before  it  goes  into  oper^ 
ation ;  and  its  going  into  effect  may  be  made 
to  depend  on  their  acceptance  or  rejection. 
It  is  weD  settled  that  the  legislative  authority 
cannot  be  delegated ;  but  a  vote  of  accept- 
ance by  the  corporators,  of  the  charter  as 
tendered,  13  not  an  act  of  legislation.  N.  7". 
Supreme  Ct.  1854,  City  of  Paterson  v.  Society 
for  establishing  &c.  4  Znbr.  885. 

12.  As  to  corporations  under  general 
acts.  Where  a  corporation  is  organized  un- 
der a  general  law,  no  acceptance  of  the  char- 
ter is  requisite.  Cat.  Supreme  Gt.  1863, 
Spring  Valley  Water  Works  r.  San  Francisco, 
22  Cal  434 

13.  What  is  a  snfflcient  acceptance.  Af- 
ter the  enactment  of  a  law,  which  in  contra- 
vention of  the  constitution,  altered  the  admin- 
istrative part  of  the  charter  of  a  college  by 
making  the  governor  of  the  State  ex-officio 
one  of  the  trustees  <&c.  a  vote  of  the  boards 
that  they  "acquiesced'*  in  the  statute  does 
not  import  their  assent  thereto;  nor  could 
their  approval,  if  given,  give  effect  to  an  un- 
constitutional act.  The  legislature  and  the 
boards  are  not  the  only  parties  interested. 
The  people  have  an  interest  in  maintaining 
the  constitutional  limits  of  legislative  author- 
ity. U.  8.  Circ.  Ct.  1838,  Allen  v.  McKean, 
1  Sumn.  276. 

14.  Application  for  a  charter  and  appear- 
ance before  the  legistative  committee  by  one 
or  more  of  the  corporators  acting  by  authority 
of  the  others,  and  acceptance  by  such  corpo- 
ratora,  is  sufficient  acceptance  of  the  charter. 
Ind.  Supreme  Ct,  1864,  State  v,  Dawson,  22 
Ind,  272. 


15.  No  specific  form  of  acceptance  of  a 
charter  has  been  provided ;  and  therefore  any 
unequivocal  act,  showing  a  desire  and  inten- 
tion to  accept  a  charter,  will  be  sufficient, 
provided  it  is  done  by  a  majority  of  the 
grantees.  K  B.  1828,  Rex  v.  Hughes,  7 
Bam,  A  C,  708;  1  Mann,  <&  R,  625;  Maei. 
Supreme  Ct.  1833,  Russell  r.  McLellan,  14 
Piek,  68.  And  see  St.  Paul  Division  &c.,  ©. 
Brown,  11  Minn,  356. 

16.  Where  a  corporation  exercise  the  pow- 
ers and  claim  the  privileges  conferred  upoi^ 
them  by  the  acts  of  the  legislature,  they  can- 
not exonerate  themselves  from  responsibility 
for  the  conditions  of  the  acts  by  asserting 
that  they  have  not  ffied  the  specific  evidence 
required  by  the  statute  to  evince  their  decision 
of  acceptance.  U.  S,  Supreme  Ct,  1859,  Za- 
briskie  t,  Cleveland,  &c.,  R.  R  Co.  23  How, 
381. 

17.  A  member  of  a  mutual  insurance  com- 
pany, who  has  accepted  a  policy,  cannot  ob- 
ject, in  an  action  to  recover  an  asst^ssment 
upon  his  premium  note,  that  the  company 
did  not  give  notice  to  the  secretary  of  the 
state  of  their  acceptance  of  the  charter. 
Mom,  Supreme  Ct,  1864,  Traders*  Mutual 
Fire  Ins.  Co.  v.  Stone,  9  AUen^  483. 

IS.  A  charter  procured  for  the  incorpora- 
tion of  a  pre-existing  society  cannot  be  con- 
sidered as  accepted  by  the  society  merely  bo- 
cause  it  was  carried  around  among  the  mem- 
bers of  the  society,  and  signatures  of  a  majoiv. 
ity  procured,  without  any  meeting  or  notice 
thereof.  Such  an  assent  does  not  bind  the 
society,  nor  any  individual  except  those  who 
signed  it  Pa.  Supreme  Ct,  1841,  Shortz  v, 
Unangst,  8  WatU  &  S.  45. 

19.  The  same  principle  is  applicable  to 
the  case  of  acceptance  of  the  amendment  of 
an  existing  charter.  Pa,  Supreme  Ct,  1850, 
Conunonwealth  r.  Cullen,  13  Pa,  St,  133. 

20.  Aceeptance  implied  from  corporate 
acts.  In  general,  if  the  act  imposes  no 
particular  mode  of  expressing  acceptance, 
the  fact  that  the  corporate  body  have  acted 
under  it,  sufficiently  evinces  that  it  has  been 
accepted.  Me,  Supreme  Ct.  1859,  Bangor 
&c.  R.  R.  Co.  T,  Smith,  47  Me,  34.* 

S.  P.  as  to  a  municipal  corporation,  N.  C, 
Supreme  Ct,  1855,  Taylor  v.  Commissioners 
of  Newbeme,  2  J<m£s^  Eq.  141. 

*  And  see  Bank  of  United  States  «.  Dandiidge,  12  Wheak 
64.  71 ;  Wetumpka  and  Coosa  Railroad  9.  Bingham,  5  Ala, 
657. 
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21*  To  establish  the  corporate  character 
of  the  plaintifiB,  in  an  action,  by  a  corpora- 
tion, the  acceptance  by  them  of  the  charter, 
or  of  an  act  amending  it, — e,  g,  by  changing 
their  name, — ^may  be  proved  by  showing  the 
exercise  of  the  corporate  powers  therein 
granted,  and  without  proof  of  a  vote  of  ac- 
ceptance by  the  corporate  body.  Mom,  8vr 
preTne  Ct.  1841,  Middlesex  Husbandmen  &c. 
V.  Davis,  8  MeU.  133.  Me.  Supreme  Ct,  1839, 
Penobscot  Boom  Corp.  «.  Lamson,  16  Me. 
224 ;  1849,  South  Meadow  Dam  Co.  «.  Gray, 
80  Me.  647.  iT.  M.  Superior  CU  1840,  Amer- 
iscoggin  Bridge  Co.  v  Bragg,  11  ^  J7.  102. 

22.  Where  a  statute  incorporates  A.  with 
liberty  to  take  associates,  he  may,  without  as- 
sociates, exercise  the  franchise  granted  to 
him:  and  his  doing  so  is  sufficient  evidence 
of  acceptance  of  the  charter.  Me.  Supreme 
Ct.  1839,  Penobscot  Boom  Co.  o.  Lamson,  16 
Me.  224. 

23.  Where  an  act  of  the  legislature,  in  ad- 
dition to  a  former  act  creating  a  corporation 
for  the  management  of  a  trust  fund,  was 
passed  without  the  knowledge  or  request  of 
the  corporation,  and  was  never  accepted  by 
any  direct  vote ;  but  the  corporation  elected 
certain  officers  provided  for  by  the  additional 
act,  and  such  officers  exercised  the  powers 
thereby  conferred  on  them  for  nearly  ten 
years; — Held^  that  these  proceedings  were 
equivalent  to,  or  sufficient  evidence  of,  a  for- 
mal assent  and  adoption  by  the  corporation. 
Mau.  Supreme  Ct.  1848,  Trustees  of  Third 
School  District  in  Blandford  r.  Gibbs,  2  Cusk, 
89. 

As  to  acceptance  of  Alterations  in  the 
charter,  see  infra. 

24*  The  acceptance  of  a  charter  by  a  cor- 
poration, and  of  amendments  to  an  existing 
charter,  may  be  proved  by  the  acts  of  the 
officers  and  members  of  the  corporation,  from 
which  the  fact  of  acceptance  may  be  inferred. 
Mo,  Supreme  Ct.  1867,  Sumrall  t>.  Sun  Mut. 
Ins,  Co.  40  Mo.  27 ;  Ind.  Supreme  Ct.  1858, 
Smead  r.  Indiaxiapolis  &c.  R.  R.  Co.  11  Ind. 
104. 

25*  Where  a  statute  was  passed  authoriz- 
ing a  turnpike  company  to  re-survey  and  al- 
ter their  route,  and  permitting  certain  persons 
to  pass  over  the  turnpike  road  without  paying 
toll,  who  were  not  exempted  by  the  act  in- 
corporating the  turnpike  company, — Hdd^ 
that  the  act  of  the  company,  in  surveying 
the  ground,  but  without  making  any  record  | 


of  the  survey,  or  altering  the  road,  was  not 
an  acceptance  of  such  amendment.  Vt.  Su- 
prems  Ct.  1826,  Pingry  v.  Washburn,  1  Ail\ 
264. 

26.  When  acceptance  may  be  presamed. 
Acceptance  of  a  charter,  and  due  organiza- 
tion under  it,  may  be  presumed  from  a  long 
lapse  of  time  and  the  continued  exercise  of 
the  corporate  powers,  or  from  the  fact  that 
the  particular  charter  was  applied  for  and 
granted  upon  such  application.  Maes.  Sur 
preTM  Ct.  1841,  Middlesex  Husbandmen  & 
Manuf.  Society  v.  DavifS,  8  Mete,  183. 

27.  Long  acquiescence  will  be  considered 
as  equivalent  to  a  consent.  Whatever  ground 
of  equity  an  individual  stockholder  may 
originally  have  had,  a  counter  equity  may 
arise  from  lapse  of  time.  N.  J.  Chancery y 
1854,  Gifbrd  v.  New  Jersey  R.  R  Co.  2 
Stockt.  171. 

28.  Where  a  statute  transferring  the  pow- 
ers of  a  corporation  to  commissioners,  appears, 
from  its  preamble,  to  have  been  procured  at 
the  special  instance  of  the  stockholders  of 
the  corporation,  the  consent  of  the  stock- 
holders must  be  understood  to  have  been 
given  to  its  passage,  and  the  statute  will 
therefore  not  be  deemed  unconstitutional. 
Ky.  Ct.  of  Appeals^  1824,  Farmers  &  Mechwi- 
ics*  Bank  of  Shelbyville  «.  Jarvis,  1  Monr.  4. 

29.  A  charter  granted  to  certain  persons 
therein  named,  is  presumed  to  have  been 
granted  at  their  instance,  and  to  have  been 
accepted  by  them ;  but  such  presumption  is 
rebutted  by  evidence  that  no  proceedings 
were  ever  had  under  the  charter,  although 
seven  years  had  elapsed  since  its  date.  Circ. 
Ct.  D.  C,  1840,  Newton  v.  Carberry,  5  Cranch 
a  Ct.  632. 

30.  A  member  of  a  voluntary  association, 
who  unites  in  their  application  for  a  charter, 
is  bound  by  it  if  accepted  by  the  majority 
of  the  corporators  without  his  dissenting, 
though  he  was  not  present  at  the  organiza- 
tion under  the  charter.  iV.  Y.  V.  Chan,  Ct. 
1837,  Ferris  v.  Strong,  3  Edw.  127. 

31»  In  a  proceeding  penal  in  its  character, 
the  fact  of  the  acceptance  by  a  corporation 
of  an  alteration  of  its  charter,  must  in  some 
way  be  affirmatively  shown  to  the  satisfaction 
of  the  court.  The  acceptance  of  it  cannot 
be  inferred  from  the  supposed  beneficial  char- 
acter of  its  provisions.  Penn.  Com,  PZ.  1841, 
Commonwealth  v,  U.  States  Bank,  2  Ashmead^ 
349. 
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Validity. 
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n.    Valtoity. 

S2.  Charter  not  impeachable  oollaterallj. 

That  a  charter  should  be  treated  as  valid,  in 
in  any  collateral  proceedings,  until  it  has  been 
adjudged  invalid  in  a  proceeding  to  set  it 
aside, — see  Robinson  «.  London  Hospital,  21 
Eng,  L.  &  Eq.  371 ;  Buncombe  Turnpike  Co. 
r.  McCarson,  1  Dev.  A  B,  806. 

That  Charge  of  forfeiture  will  not  be  en- 
tertained in  collateral  proceedings,— see  FoR- 
FscrruRB. 

8ft.  Frand.  The  well  settled  rule  that,  in  a 
controversy  between  a  corporation  and  an  in- 
dividual, the  question  of  tiraud  in  obtaining 
a  charter  cannot  be  inquired  into,  applies, 
whether  the  grant  of  corporate  functions  is 
consummated  by  the  charter,  or  there  is  a 
condition  precedent  to  the  exercise  of  a  cer- 
tain franchise,  which  an  official  act  of  a  pub- 
lic officer  must  affirm  has  been  performed.  In 
the  latter  case  an  individual  cannot  question 
the  legality  of  the  exercise  of  the  franchise 
by  alleging  fraud  practiced  upon  the  public 
officer  to  whom  the  power  was  delegated. 
Ala,  Supreme  Ct.  1849,  Duke  i;.  Cahawba 
Nav.  Co.  le^to.  N.8.97%. 

84.  Where  a  company  is  incorporated  by 
act  of  assembly,  the  act  of  organization  is  the 
work  of  the  State,  and  the  charter  is  conclu- 
sive evidence  of  its  validity  as  against  allper- 
sans  dealing  with  it;  but  where  the  act  of 
oiganization  is  conducted  by  the  association, 
under  a  general  law,  the  charter,  though 
binding  on  the  members,  covers  no  fraud  that 
may  have  been  used  in  procuring  it;  an^ 
creditors  of  the  corporation  may  show  such 
fraud,  in  order  to  set  aside  the  immunity 
which  a  charter,  fairly  obtained,  is  intended 
to  furnish.  Pa,  Supreme  Ct  1868,  Paterson 
«.  Arnold,  45  Pa.  St,  410. 

85.  Uneonstltatlonality.  A  court  will 
not  enjoin  a  railway  company  from  building 
their  road,  at  the  suit  of  a  land-owner,  on  the 
alleged  ground  of  the  unconstitutionality  of 
the  company's  charter;  but  the  case  must 
take  the  ordinary  course  of  judicial  proceed- 
ings, and  for  all  preliminary  purposes,  and 
nntU  the  hearing  upon  the  merits,  the  consti- 
tutionality of  the  company's  act  will  be  as- 
sumed. Me,  Supreme  Ct,  1850,  Deeringi^. 
York  &  Cumberland  R.  R.  Co.  81  Me.  172. 
Compare  Moore  v.  Veazie,  Id,  860. 

88.  The  people  cannot  set  up,  to  invali- 
date a  charter  granted  by  the  legislature. 


that  it  confers  a  power  in  violation  of  the 
constitution  of  the  United  States, — as  a 
power  to  bridge  a  navigable  stream.  Such 
objection,  if  valid,  can  be  taken  only  by  those 
who  have  been  impeded  in  lawful  commerce. 
y.  T,  Supreme  Ct,  1836,  People  v.  Saratoga 
&  Rensselaer  R.  R  Co.  15  Wend,  118. 

87.  That  a  town  incorporated  by  an  act 
declared  to  be  unconstitutional,  has  no  legal 
existence  as  a  corporation,  and  a  judgment 
against  it  is  a  mere  nullity, — see  Colton  t, 
Rossi,  9  Cal,  595. 

88.  Omission  to  give  notice  of  a  petition  for 
a  charter,  as  required  by  a  general  statute  of 
the  State,  does  not  affect  the  validity  of  the 
charter  if  granted.  The  statute  is  for  conven- 
ience of  legislative  business,  and  the  legisla- 
ture may  proceed  without  it.  Me.  Supreme 
Ct,  1832,  Day  tJ.  Stetson,  SMe,  (8  Oreerd.)  865. 

89.  A  second  charter  granted  on  a  void 
surrender  of  a  former  charter  is  void.  K.  B, 
1699,  Piper  «.  Dennis,  12  Mod.  253. 

III.    AUTHENTIOATION   AND   PbOOF. 

40.  When  noticed.  That  judicial  notice 
is  not  taken  of  an  ordinaiy  charter  of  a  pri- 
vate corporation, — see  City  Council  of  Mont- 
gomery r.  Montgomery  and  W.  Plank  Road 
Co.  31  Ala.  K  S.  76. 

41.  A  charter  passed  by  a  State  legislature, 
which,  by  its  own  provisions  at  the  general 
law  of  the  State,  is  made  a  public  act,  must 
be  noticed  as  such  by  the  courts  of  the 
United  States,  held  within  the  State,  in  the 
same  manner  as  by  the  State  courts.  U.  S. 
Supreme  Ct.  1830,  Beaty  v.  Knowler,  4  Pet. 
152;  1857,  Covington  Drawbridge  Co.  *. 
Shepherd,  20  Bmo,  227. 

42.  That  giving  a  private  corporation 
charge  of  public  interests  may  render  its 
charter  a  public  act, — see  State  v.  Trustees  of 
Vincennes  University,  5  Ind,  77. 

48.  A  charter  incorporating  a  bank  which 
reserves  i  t  the  use  and  benefit  of  the  State 
certain  shares  of  the  capital  stock,  to  be  sub- 
scribed for  in  such  manner  as  the  legislature 
may  direct,  and  also  provides  that  any  direc- 
tor &c.  holding  any  shares  therein,  who  shall 
commit  any  fraud  &c.  shall  be  liable  to  pros- 
ecution by  indictment  in  the  name  of  the 
State,  is  a  public  law,  and  must  be  judicially 
taken  notice  of  Md,  Ot.  of  Appeale^  1823, 
Towson  V.  Havre  de  Grace  Bank,  6  Ear,  A  J, 
47. 

44.  Statutes  establishing  banks  in  Virginia 
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are  public  laws,  and  to  be  judicially  noticed 
by  the  courts.*  They  are  recognized  as  pub- 
lic acts  in  the  official  publication ;  and,  more- 
over, i«  M&tM  that  they  are  such,  intrinsically, 
by  reason  of  containing  several  provisions 
affecting  the  public.  Va,  CU  of  Appeals, 
1827,  Stribling  r.  Bank  of  the  Valley  &c.  5 
HaTid.  182 ;  1852,  Hays  v.  Northwestern  Bank 
of  Virginia,  9  Gratt  127. 

To  the  contrary  in  Tennessee, — see  King  v, 
Doolittle,  1  Head,  77. 

45.  If  a  charter  be  declared  to  be  a  public 
act,  a  subsequent  act  enlarging  the  powers  of 
the  corporation  must  also  be  deemed  a  public 
act,  of  which  eyery  person  is  to  take  notice. 
iT.  r.  JSupreme  Ct,  1820,  Bank  of  Utica  v. 
Magher,  18  Johns.  841. 

46.  How  proved.  Under  the  act  of  Con- 
gress of  May  26, 1790,  a  charter  granted  by 
the  legislature  of  one  State  may  be  proved 
in  the  courts  of  another  State,  or  of  the 
United  States,  by  a  copy  having  the  seal  of 
the  former  State  affixed  thereto,  without 
other  proof.  17.  S,  Cire.  Ct,  Pa.  1806,  United 
States  «.  Johns,  4  Ball.  412;  S.  C.  1  Wash. 
Circ.  a  368;  N.  K  Superior  Ct.  1831,  State 
V.  Carr,  5N.H  867. 

47.  In  the  absence  of  an  authentication  of 
the  copy  charter  produced,  its  accuracy  may 
"be  proved  by  a  witness.    K  H.  Superior  Ct 
1820,  Soc  for  Prop,  the  Gospel  «.  Young,  2 
N.  K  810. 

48.  Where  the  defence  to  an  action  for 
foreclosure  was  that  the  mortgagors  were  a 
corporation,  and  the  deed  was  not  sealed 
with  the  corporate  seal,— -BfeW,  that  it  did 
not  appear  that  the  mortgagors  were  a  cor- 
poration, because  the  statute,  creating  them 
a  corporation,  being  a  private  one,  should 
have  been  given  in  evidence,  as  the  statute 
which  made  printed  copies  of  private  laws 
evidence  did  not  change  the  common-law 
rule  that  they  must  be  given  in  evidence. 
Mo.  Supreme  Ct.  1848,  Bailey  v.  Trustees  of 
Lincoln  Academy,  12  Mo.  174. 

For  cases  upon  the  presumption  in  proof 
of  Corporate  existence  as  distinguished  from 


proof  of  charter  as  an  instrument, 

COBFOBATION. 


Iw- 


*  Chartera  of  particular  banki— JTtf/ef,  public  acts.  In 
View  of  special  provisions  or  drcumstanoes.  Vance  v. 
Farmers  k  Mechanics*  Bank,  1  Bi€K!Jkf.  80;  WUliams  v. 
Union  Bank,  9  Humph.  Va» ;  State  Bank  «.  Watklns,  1  Snff. 

128. 

Whether  railroad  charters  are  public  acts,— see  Ohio  Ac. 
R.  R.  Co.  V.  Ridge,  5  BlacJitf.  73;  Hammett  v,  LltUe  Bock 
Ac.  R.  R.  Go.  80  Ark.  204. 


IV.  Inteepeetation  and  effect. 

49.  'So  precise  form  of  words  necessary  to 
create  a  corporation.  Goshom  v.  Supervisors 
Ohio  Co.  1  West  Va.  308 ;  Commonwealth  v. 
Westchester  R  R.  Co.  8  Grant.  200. 

As  far  as  practicable,  cases  on  the  construc- 
tion and  effect  of  charter  clauses  regulating 
particular  corporate  acts  and  dealings, — e.  g. 
By-laws  of  corporations;  corporate  Con- 
tractSy  and  Elections  ;  qualifications,  rights 
and  duties  of  Members  and  Officers ;  are 
placed  under  the  head  under  which  those 
acts  and  dealings  are  treated.  Where,  how- 
ever, such  cases  are  confined,  in  application, 
to  a  Single  class  of  corporations,  they  are 
found  under  the  title  of  that  class. 

50.  Taking  effect.  Where  there  is  a  general 
law  that  public  acts  shall  not  take  efiect  until 
thirty  days  after  the  session  of  the  legistature, 
unless  otherwise  provided,  the  words  in  a 
charter  that  a  body  "  be  and  the  same  hereby 
is  incorporated  "  &c.,  do  not  alone  suffice  to 
show  an  intention  '  that  the  incorporation 
should  take  immediate  efiect.  Me.  Supreme 
Ct.  1842,  Ck>rham  v.  Springfield,  21  Me.  57. 
And  see  Cooper  v.  Curtis,  80  Me.  488. 

51.  A  charter  which  is  a  private  act  is  to 
be  deemed  received  on  the  day  on  which  it 
is  to  take  effect,  and  the  corporation  may 
legally  act  under  the  charter  on  that  day.  A 
transfer  of  shares  made  on  the  same  day  of 
the  same  month  of  the  next  year,  is  not  made 
^^  within  twelve  months  after  receiving  the 
charter,"  in  the  meaning  of  a  provision  for- 
bidding a  transfer  within  that  time.  Me.  Su- 
preme Ct.  1844,  Agricultural  Bank  e.  Burr, 
24  Me.  256. 

52*  Terminating.  The  word  "  until,''  in 
the  act  continuing  the  charter  of  a  corpora- 
tion *^  until  the  first  day  of  January,"  is  ex- 
clusive in  its  meaning,  and  the  charter 
expires  on  December  31st.  It  should  not  be 
construed  so  as  to  give  the  corporation  one 
day's  existence  in  a  new  legal  and  political 
year.  So  held,  where  to  give  it  the  former 
construction  operated  to  exonerate  the  bank 
from  payment  of  an  annual  contribution  re- 
quired upon  January  1st,  from  the  banks  of 
the  State  to  a  safety  fund  to  secure  the  pay- 
ment of  the  obligations  of  the  banks.  N.  Y. 
Ct.  of  Appeals,  1858,  People  v.  Walker,  17 
K  T.  502. 
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53*  Whole  gplrit  of  the  charter  should  be 
considered.  A  charter  of  incorporation,  like 
a  contract  between  individuals,  is  to  be  cou- 
stnied  according  to  its  spirit  and  meaning,  as 
well  as  its  letter.  N.  T,  Supreme  Gt  1858, 
White  tJ.  Syracuse  &  Utica  R.  R  Co.  U 
Barb.  559. 

54.  The  whole  of  a  charter  (including  title 
and  preamble)  should  be  examined  together 
and  one  part  construed  by  another.  Me.  Ct. 
of  Appeals^  1882,  Chesapeake  <&c.  Canal  Co.  v. 
Ohio  R  R  Co.  4  QiU  &  J.  1 ;  8.  P.  Ga.  Su- 
preme Ct  1846,  Merchants'  Bank  r.  Central 
Bank,  1  Kelly,  418. 

55*  When  the  language  admits,  a  charter 
must  be  construed  so  as  to  give  effect  to  the 
general  intent.  Ohio  Supreme  Ct.  1855, 
8traus«.  Eagle  Ins.  Co.  5  Ohio  St.  59 ;  Chanr 
eery,  1850,  Ikep.  Eton  College,  1  Brig.  L.  <Ss  Eq. 
51 ;  20  Law  J.  N.  S.\\  15  Jur.  45j  And  see 
Bex  «.  Cotterill,  1  B.  &  Aid.  81. 

66.  Charter  applies  to  corporation  as  a 
whole.  The  natural  construction  of  a  charter, 
is,  that  all  the  privileges  conferred,  all  the 
duties  declared,  and  all  the  burdens  imposed, 
relate  to  the  corporation  as  a  whole,  and  not 
to  the  individuals  composing  it ;  and,  al- 
though the  contrary  may  be  enacted,  it  ought 
to  be  clearly  done,  before  the  corporators,  as 
natural  persons,  can  be  affected.  N.  C.  Su- 
preme Ct.  1885,  Attorney  General  f>.  Bank  of 
Newbem,  1  Deo.  <&  Bat  Eq.  216. 

57.  State  law,  how  regarded.  That  a 
charter  of  corporation  is  construed  by  the 
law  of  the  State  chartering  it, — see  Smith 
v.  Eemochen,  7  How.  198. 

58.  A  charter  of  a  corporation  ought  not 
to  be  construed  so  as  to  authorize  an  act, — 
e.  g.  the  raising  of  a  dam, — to  be  done  in 
another  State  than  the  State  granting  it.  U, 
8.  Ore  Ct.  B.  I.  1880,  Famum  v.  Black- 
stone  Canal  Corp.  1  Sumn.  46. 

59.  duuters  consirned  conformably  to 
general  law.  A  charter  will  in  general  be 
construed  so  as  to  conform  the  corporate  acts 
and  dealings  to  the  general  statute  law. 
Thus  a  charter  power  to  take  "  by  purchase," 
will  not  be  construed  to  authorize  taking  by 
devise  contrary  to  the  general  statute  of  wills. 
2f.  T.  Ct.  of  Errors,  1827,  McCartee  r.  Or- 
phan Asylum  Society,  9  Cow.  487.  Compare 
Lowe's  Case,  9  Coke,  128. 

60.  That  a  charter  giving  a  corporation 
the  right  to  construct  a  pubUc  work  is  not 
to  be  construed  so  as  to  exempt  them  from 


the  liability  which  the  law  would  impose 
upon  individuals  for  damages  incidentally 
done  to  others  in  the  use  of  their  powers. 
Conn.  Supreme  Gt.  1843,  Hooker  t>.  New 
Haven  &c.  Co.  15  Conn  812  ;  S.  C.  1841, 14  Id. 
146,  distinguishing  Hollister  v.  Union  Co.  9 
Id.  489. 

61.  The  simple  embodiment  in  the  charter 
of  a  corporation  of  a  portion  of  provisions 
which  are. found  in  a  ^ubUc  and  general 
statute  previously  enacted,  cannot  be  treated 
as  a  repeal,  as  to  such  corporation,  of  other 
provisions  which  are  omitted ;  nor  can  the 
embodiment  of  such  provisions  in  a  charter 
as  a  part  thereof,  exonerate  the  corporation 
from  duties,  liabilities  and  obligations  im- 
posed upon  similar  corporations  by  a  general 
statute  to  which  no  rdference  is  made  in  the 
charter,  unless  the  provisions  of  the  general 
statute  are  inconsistent  with  those  of  the 
charter.  Me.  Supreme  Gt.  1856,  Pratt  c. 
Atlantic  &c.  R  R  Co.  42  Me.  579.  Compare 
Isham  17.  Bennington  Iron  Co.  19  Vt.  280,  248. 

62.  A  provision  in  a  charter,  that  the  cor- 
poration shall  be  subject  to  certain  of  the 
provisions  of  the  general  statutes  relating  to 
corporations,  does  not,  by  implication,  ex- 
empt it  from  the  operation  of  other  provisions 
relating  to  corporations,  in  the  same  statutes. 
Without  such  a  proviso  in  the  charter,  the 
corporation  would  be  subject  to  the  general 
statutes;  and  the  insertion  of  the  proviso 
cannot  be  allowed  to  operate  as  an  implied 
repeal,  as  respects  the  corporation,  of  other 
general  statutes.  A  repeal  by  implication  is 
not  favored.  N.  71  Supreme  Ct,  1843,  Bo  wen 
V.  Lease,  5  Hill,22\. 

63.  A  statute  granting  to  all  existing  corpo- 
rations of  a  certain  class,  all  the  rights  and 
privileges  which  had  been  conferred  on  any 
such  corporations,  *^  so  as  to  place  all  institu- 
tions of  the  same  kind  upon  the  same  foot- 
ing,^^  must  be  construed  to  impose,  by  im- 
plication,  similar  obligations  and  duties  also. 
Tenn,  Supreme  Ct.  1851,  Ohio  Life  Ins.  & 
Trust  Co.  V.  Merchants'  Ins.  &  Trust  Co.  11 
Humph.  1. 

64.  Themle  of  strict  eonstmction.  Char- 
ters, in  so  &r  as  they  confer  privileges  or 
powers  upon  the  corporations  created,  must 
be  strictly  construed.  Ambiguities  and  uncer- 
tainties in  the  expressions  used,  must  operate 
against  the  corporation.  Only  what  is  clearly 
conferred,  can  be  claimed  U.  S,  Supreme 
Ct.  1837,  Charles  River  Bridge  v.  Warren 
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Bridge,  11  Pet,  430,  544 ;  1851,  Richmond 
&c.  R  R  Co.  t).  Louisa  R  R  Co.  18  How, 
71 ;  1861,  Rice  n.  Railroad  Co.  1  Blaeh,  358 ; 
Jeffereon  Branch  Bank  v.  Skelly,  Id.  486; 
Ma8s,  Supreme  Ct,  1806,  Wales  «.  Stetson,  2 
Mass,  146;  N,  T,  Chancery,  1846,  Oswego 
Falls  Bridge  Co.  f>.  Fish,  1  Barb.  Ch.  547 ;  Qa, 
Supreme  Ct,  1851,  Shorter  «.  Smith,  9  Oa. 
517 ;  1858,  Macon  &  Western  Railroad  «. 
Davis,  18  Ga,  68 ;  F<.  Supreme  Ct,  1856, 
Thorpe  c.  Rutland  «fcc.  R  R  Co.  27  Vt,  140 ; 
Ohio  Supreme  Ct,  1856,  State  v.  Chase,  5 
OhioSt.b2,Q\  Pa,  Supreme  Ct,  1866,  Com- 
monwealth V,  Central  Passenger  Railway,  52 
Pa.  506 ;  Miss.  Ct.  of  Errors,  1866,  Collins  «. 
Sherman,  81  Miss,  670 ;  C,  P,  1828,  Scales  t). 
Pickering,  4  5/n^A.  448 ;  1  Mowe  A  P,  195. 

65*  So,  if  the  language  of  a  statute  pro- 
vision conferring  privileges  upon  a  corpora- 
tion is  ambiguous  or  inconsistent  with  itself, 
a  construction  which  ftivors  the  public  con- 
venience and  trade,  and  abridges  the  grant, 
is  to  have  preference  over  one  which  favors 
the  company.  Pa.  Supreme  Ct.  1860,  Storm- 
feltz  V,  Manor  Turnpike  Co.  18  Pa,  St,  655  ; 
Oa.  Supreme  Ct.  1851,  McLeod  v.  Burroughs, 
9  Ga,  218 ;  Justices  <&c.  v.  Griffin  &  West 
Point  Plank  Road  Co.  Id,  475 ;  K,  B.  1881, 
Stourbridge  Canal  Co.  v,  Wheeley,  8  Bwrn,  4k 
Ad.  792 ;  C,  P,  1844,  Parker  o.  Great  Western 
Railway  Co.  7  Mann,  &  G,  258 ;  18  Law  J. 
N.  S,  105 ;  7  Scott  N.  R  885 ;  8  Bng,  Baiko, 
Cas.  663. 

66.  Privileges  granted  in  a  charter  of  a 
corporation  will  not  be  deemed  exclusive,  so 
as  to  render  unconstitutional  a  subsequent 
charter  of  another  company,  conferring  simi- 
lar privileges,  unless  it  clearly  appear  in  the 
charter  of  the  first  that  the  grant  made  to  it 
was  exclusive,  and  that  it  was  intended  to 
preclude  the  State  from  subsequently  grant- 
ing similar  privileges  to  any  other.*  MiM. 
Ct.  of  Errors^  1856,  Collins  r.  Sherman,  81 
Miss.  679. 

67.  Provisions  of  statute  authorizing  com- 
panies to  levy  any  charge  upon  the  public, 
must  be  construed  strictly.  House  of  Lords, 
1844,  Stockton  &  Darlington  Railway  Co.  «. 
Barrett,  11  Glarh  4b  F,  590 ;  8  SooU  N,  R. 
641 ;  7  Mann,  <fe  G.  870 ;  Heddy  tJ.  Wheel- 
house,  Cro.  Eliz,  658,  591. 

*  Roles  for  constrain^  a  ofaarter  with  reference  to  the 
qoestloa  whether  a  subsequent  statute  is  void,  as  Impairing 
the  obligation  of  a  contract  Planters*  Bank  v.  Sharp,  6 
i/ow.SOt 


68.  The  right  to  take  tolls,  freight,  and 
fares  can  only  be  exerdsed  by  corporations 
under  an  express  grant  in  their  charters,  and 
can  never  be  raised  by  implication ;  charters 
conferring  this  right  will  always  be  construed 
most  favorably  to  the  public.  N.  J.  Ct.  of 
Errors,  1850,  Camden  &  Amboy  R  R  Co.  «. 
Briggs,  2  Zdbr,  628. 

69.  Words  intended  to  limit  the  powers 
of  the  corporation  cannot  be  construed  to 
describe,  and  so  to  limit,  the  rights  of  the 
public  U.  S.  Supreme  Ct.  1850,  Perrine  c. 
Chesapeake  &  Delaware  Canal  Co.  9  How. 
172. 

70*  Corporate  powers  cannot  be  created 
by  implication,  nor  extended  by  construction. 
No  privilege  is  granted  unless  it  be  expressed 
in  plain  and  unequivocal  words.  Penn.  Su- 
preme Ct.  1852,  Pennsylvania  Railroad  Co.  r. 
Canal  Commissioners,  21  Pa.  St.  9 ;  S.  P.  N. 
Y.  Supreme  Ct.  1841,  Wright  v,  Briggs,  2  ExU, 
77;  Ga,  Supreme  Ct,  1849,  Mayor  &c.  of 
Macon  r.  Macon  &  Western  R  R  Co.  7  Ga, 
221. 

71*  The  principle  upon  which  charters  are 
construed  most  favorably  to  the  State  is  as 
follows :  ^  All  rights  which  are  asserted 
against  the  State  must  be  clearly  defined,  and 
not  raised  by  inference  or  presumption,  and 
if  the  charter  is  silent  about  a  power,  it  does 
not  exist.  If,  on  the  fair  reading  of  the  in- 
strument, reasonable  doubts  arise  as  to  the 
proper  interpretation  to  be  given  to  it,  those 
doubts  are  to  be  solved  in  favor  of  the  State ; 
and  where  it  \a  susceptible  of  two  meaninss, 
the  one  restricting  and  the  other  extending 
the  powers  of  the  corporation,  that  construc- 
tion is  to  be  adopted  which  works  the  least 
harm  to  the  State.  But  if  there  is  no  ambi- 
guity, and  the  powers  conferred  are  plainly 
marked,  and  their  limit  can  be  readily  ascer- 
tained, then  it  is  to  be  sustained,  and  the 
true  intention  of  the  parties  to  be  carried 
out'  U,  S,  Suprems  Ct,  1865,  Binghamton 
Bridge,  8  Wall,  51. 

72.  The  rules  of  construction  which  apply 
to  statutes  on  subjects  in  which  the  public  at 
large  are  interested  are  essentially  different 
from  those  which  apply  to  private  grants  to 
individuals'*'  of  powers  or  privileges  designed 


*  But  compare  State  9.  Noyes,  47  Jtfe.  189,  where  it  is 
said  that  the  contract  between  the  government  and  a  cor- 
poration created  by  ita  charter,  should  be  construed  upon 
the  same  principles  which  are  applied  to  contracts  between 
individuals. 
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to  be  exercifled  witli  special  reference  to  their 
own  adyantage,  though  involving  in  their 
exercise  incidental  benefits  to  the  community 
generally.  The  former  are  to  be  expounded 
largely  and  beneficially  for  the  purposes  for 
which  they  were  enacted ;  the  latter  liberally 
in  favor  of  the  public,  and  strictly  as  against 
the  grantees.  Conn,  Supreme  Ct.  1851,  Brad- 
ley V.  New  York  &  N.  R  R  R  Co.  21  Conn. 
294 ;  Flo,  Supreme  Ct,  1862,  Florida  &^.  R 
R  Co.  v.  Pensacola  &  Georgia  R  R  Co.  10 
Fla,  145, 

78«  As  a  rule  of  construction,  the  legisla- 
ture ought  to  be  considered  as  intending  to 
giant,  by  a  charter  of  incorporation,  such 
powers  only  as  are  necessary  or  useful  to  the 
end  or  object  which  they  had  in  view  in  cre- 
ating the  corporation ;  and  should  not  be  un- 
derstood as  granting  anything  more,  unless 
the  intention  to  do  so  is  expressed  plainly  or 
beyond  a  doubt  In  public  grants,  the  gran- 
tee can  take  nothing  not  clearly  given  him 
by  the  grant ;  and  in  cases  of  ambiguity  the 
grant  is  construed  in  favor  of  the  State  and 
most  strongly  against  grantee.  N.  /.  Chan- 
cery^ 1863,  Morris  Canal  &  Banking  Co.  «. 
C^tral  R  R  Co.  16  N,  J.  Eq,  (1  Green)  419. 

74*  Instances  of  its  appIicatioB*  Charters 
which  confer  power  to  take  private  property 
for  public  use,  should  be  strictly  construed.* 
Ohio  Supreme  Ct.  1848,  Moorhead  «.  Little 
Miami  R  R  Co.  17  Ohio,  840. 

75.  A  legislative  act  authorizing  a  munici- 
pal corporation,  in  the  construction  of  public 
works,  to  purchase  land  necessary  for  such 
purpose,  must  be  construed  in  subordination 
to  that  provision  of  the  constitution  which 
prohibits  the  legislature  from  investing  any 
corporation  or  individuals  with  the  privilege 
of  taking  private  property  for  public  use, 
without  making  compensation  or  giving  ade- 
quate security  therefor,  before  such  property 
shall  be  taken.  Pa.  Supreme  Ct,  1842,  Bor- 
ough of  Harrisburg  v.  Crangle,  8  Wattt  <Sb  S. 
460. 

76.  —  to  nilroad  charten.  The  rule  of 
strict  construction  ought  to  be  applied  to 
railroad  charters;  but  the  rule  can  only  be 
applied  where  there  is  ambiguity,  or  where  a 

*  Cmnpora  CTheaapeake  ft  Ohio  Canal  Co.  v.  Key,  8 
(yan-h  0.  Ct.  600,  where  It  is  nid  that  a  etrict  construc- 
tioa  ia  Dol  to  be  ^ren  merely  upon  the  gronnd  that  the 
diarter  anihodiet  taking  piivate  propert j  for  public  usee 
vfoa  eompenaaHoD,  and  therefore  is  in  derogation  of  com- 
mon right,  bat  that  the  constmctlon  Is  to  be  that  which 
woQld  best  carry  into  effect  th^  will  of  the  legislature. 


power  is  claimed  by  inference  or  implication. 
See  Newhall  v.  Galena  &  Chicago  Co.  14  III, 
278. 

77*  A  railroad  corporation  can  claim 
nothing  that  is  not  clearly  given  them  in  the 
act  of  incorporation ;  and  any  ambiguity  in 
the  terms  of  the  charter  must  be  construed 
against  the  company,  and  in  favor  of  the 
publia  Tet  this  rule  of  construction  is  not 
to  deprive  them  of  the  benefit  arising  from 
the  obvious  sense  of  the  charter.  Tenn,  Su- 
preme Ct,  1869,  Tennessee  &  Alabama  R  R 
Co.  V,  Adams,  8  Headj  696. 

7S«  Where  a  charter  is  granted  to  private 
individuals  for  the  construction  of  a  railway 
for  the  profit  of  the  corporators,  although  it 
is  deemed  that  the  work  is  so  far  a  public 
one  that  property  taken  for  it  may  be  deemed 
as  taken  for  a  pubUc  use,  yet  the  corporators 
are  to  be  regarded,  not  as  acting  as  represent- 
atives of  the  State,  nor  with  a  special  reference 
to  the  benefit  of  the  public,  as  is  the  case 
when  roads  or  other  public  improvements  are 
made  under  the  immediate  direction  and  su- 
perintendence of  the  State,  or  its  agents,  con- 
stituted for  that  purpose,  and  for  the  general 
accommodation  or  benefit  of  the  community; 
but  under  a  special  grant  of  power,  deemed 
to  be  acquired  from  the  State,  for  a  valuable 
consideration,  and  for  the  promotion  of  their 
own  direct  and  private  advantage ;  and  the 
rule  of  construction  applicable  to  general  leg- 
islation for  the  public  welfare  that  it  is  to  be 
expounded  largely  and  beneficially  for  the 
purpose,  does  not  apply.  Private  grants  to 
individuals,  of  powers  or  privileges  designed 
to  be  exercised  with  special  reference  to  their 
own  advantage,  although  involving,  in  their 
exercise,  incidental  benefits  to  the  community 
generally,  are  to  be  expounded  liberally  in 
favor  of  the  public,  and  strictly  as  against  the 
grantees.  Conn.  Supreme  Ct.  1851,  Bradley 
V.  N.  T.  &  New  HavenR  R  Co.  21  Omn.  294. 

79.  The  power  to  take  land  for  their  road, 
conferred  on  a  railroad  company,  is  to  be 
strictly  construed ;  and  if  a  power  to  change 
the  route  is  given  in  terms  which  contemplate 
changes  before  the  construction  is  completed, 
a  power  to  change  the  route  after  the  con- 
struction is  completed  will  not  be  implied. 
Ohio  Supreme  Ol  1848,  Morehead  v.  Little 
Miami  R  R  Co.  17  Ohio,  840 ;  1853,  Little 
Miami  R  R  Co.  v.  Naylor,  2  Ohio  St.  235. 
See  also  Blakemore  v.  Glamorganshire  Canal 
Co.  1  Mylne  di  K.  154. 
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80.  Where  a  power  to  lay  a  railway  on  a 
street,  or  public  highway,  is  claimed  by  con- 
struction and  inference,  all  doubts  are  to  be 
solved  against  the  company.  Pa.  Supreme 
Ct.  1856,  Commonwealth  «.  Erie  &  Northeast 
R  R.  Co.  27  Pa.  8L  380.  Bee  also  Alleghany 
«.  Ohio  &  Pennsylvania  R  R  Co.  26  Pa,  St 
855. 

81.  —  to  bridge  chartenu  The  same 
principle  applies  in  the  case  of  the  exclusive 
privileges  granted  to  a  bridge  company.  JSf. 
r.  Chancery,  1837,  Mohawk  Bridge  Co.  v. 
Utica  &  Schenectady  R  R  Co.  6  Paige  B. 
554 ;  1880,  Cayuga  Bridge  Co.  v.  Magee,  2 
Paigey  116. 

82.  The  rule  that  any  ambiguity  in  the 
terms  of  the  charter  must  operate  against  the 
company,  which  can  claim  only  what  is 
clearly  given,  is  the  settled  principle  of  the 
English  law,  and  there  is  nothing  in  our 
local  situation  or  political  institutions  which 
should  lead  us  to  depart  from  it  [8  Pet. 
788,  8  Id.  280,  4  Id.  168, 514.]  Hence  under 
a  grant  by  the  State  of  the  franchise  to  build 
a  toll-bridge  and  take  toUs,  with  no  exclusive 
privilege  given,  and  no  engagement  from  the 
State  that  another  bridge  shall  not  be  erected 
and  no  undertaking  not  to  sanction  competi- 
tion nor  to  make  improvements  which  shall 
diminish  its  income,  the  right  to  such  exclu- 
sive privileges  cannot  be  implied  from  the 
nature  of  the  grant;  and  it  is  competent  for 
the  legislature  to  authorize  another  bridge  to 
bo  built,  which,  being  fi^  destroys  the  value 
of  the  franchise.  In  charters  of  this  descrip- 
tion, no  rights  are  tak^i  fh>m  the  public  or 
given  to  the  corporation,  beyond  those  which 
the  words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey.  The 
whole  community  are  interested,  and  the 
power  of  the  State  to  promote  the  public 
convenience  shall  not  be  construed  to  have 
been  surrendered  or  diminished,  unless  it  ap- 
pear by  plain  words,  that  it  was  intended  to 
be  done.  U,  8,  Supreme  Ot,  1837,  Charles 
Biver  Bridge  «.  Warren  Bridge,  11  Pet.  420. 

83.  That  charters  granting  rights  to  build 
what  may  be  an  obstruction  in  navigable 
waters,  must  be  construed  strictly, — see  New- 
ark Plank  R  Co.  v.  Elmer,  1  Stoekt,  754. 

84*  —  to  turnpike  charters.  That  the 
rule  of  strict  construction  applies  to  charters 
claimed  to  authorize  a  turnpike  company  to 
obstruct  a  highway, — ^see  Wales  i^.  Stetson,  2 
JfoM.  146. 


85.  A  grant  to  a  plank  road  company,  of 
power  to  construct  a  road  over  a  highway, 
when  it  shall  be  necessary  to  use  any  part  of 
the  same,  while  it  is  to  be  strictly  construed, 
is  to  be  interpreted  so  as  to  secure  to  the 
company  beneficial  results.  The  necessity 
contemplated  by  the  legislatfure,  is  not  such 
a  necessity  of  using  a  highway,  as  would  de- 
feat the  enterprise,  if  such  use  were  not  al- 
lowed, but  a  reasonable  necessity.  Oa,  Su- 
preme Ct.  1851,  Justices  &c.  v.  Griffin  & 
West  Pomt  Plank  Road  Co.  0  Ga.  475. 

86*  The  company  are  to  judge  of  the  ne- 
cessity in  the  first  instance,  subject  to  be 
finally  controlled  by  the  action  of  the  courts ; 
and  whether  the  necessity  exists  or  not,  is  a 
question  of  &ct  to  be  determined  on  the  pro- 
duction of  evidence.    lb. 

87*  —  to  municipal  charters*  Municipal 
charters,  like  all  others,  are  to  be  strictly  con- 
strued. JfiM.  Ct.  of  Errors,  1858,  Leonard 
«.  City  of  Canton,  35  Miss.  189 ;  Ccd.  Supreme 
Ct.  1861,  Douglas  o.  Mayor  &c.  of  Piacerville, 
18  Cal.  643. 

88.  — to  taxation.  The  rule  of  construc- 
tion is  fuUy  settled  that  a  corporation  takes 
nothing  by  its  charter  but  what  is  plainly 
and  unequivocally  granted ;  and  that  in  all 
things  else  the  powers  which  the  State  may 
exercise  over  its  affairs  are  as  full  and  ample 
as  if  it  were  a  private  individual,  carrying  on 
the  same  business.  Hence  the  State  does  not 
lose  the  power  of  taxing  the  dividends  of  a 
bank  by  not  reserving  a  power  to  tax  in  the 
charter.  Pa.  Supreme  Ct.  1852,  Bank  of 
Pennsylvania  9.  Commonwealth,  19  Pa.  St. 
144;  S.  P.  U.  S.  Supreme  Ct.  1861,  Jefferson 
^.  Bank  of  Skelly,  1  Bladk.  436. 

89.  The  great  object  of  an  incorporation  is 
to  bestow  the  character  and  properties  of  in- 
dividuality on  a  collective  and  changing 
body  of  men.  This  capacity  is  always  given 
to  such  a  body.  Any  privil^es  which  may 
exempt  it  from  the  burthens  common  to  in- 
dividuals, do  not  flow  necessarily  from  the 
charter,  but  must  be  expressed  in  it,  or  they 
do  not  exist.  Hence  the  grant  of  a  power  to 
trade  in  money  to  a  given  amount,  does  not 
imply  an  exemption  of  the  stock  in  trade 
from  taxation.  U.  S.  Supreme  Ct.  1830, 
Providence  Bank  «.  Billings  &  Pittman^  4 
Pet.  514. 

90.  -^  to  exceptions*  Under  the  rule 
that  a  grant  of  privileges  by  the  State  to  a 
body  of  corporators  must  be  construed  strictly 
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in  favor  of  the  public  and  against  the 
grantees;  a  prohibition,  Feaervation,  or  excep- 
tion in  a  charter  will  atand  in  fuU  force, 
ihoogb  it  destroy  or  make  nugatory  powers 
given  to  the  company.  Tenn,  Supreme  Gt. 
1859,  Tahnadge  v.  North  American  Coal  &c. 
Co.  3  Head,  337.  Pa,  Supreme  Gt.  1856, 
Conmionwealt^  v.  Erie  &  North  East  R.  R. 
Co.  27  Pa  SL  389. 

91.  —  to  provisoes.  Where  the  charter  of 
a  railroad  company,  aflier  breach  of  a  condi- 
tion, was  renewed  by  the  legislature  with  a 
proviso  that  if  they  should  not  expend  a 
certain  sum  upon  the  road  within  two  years, 
or  if  they  should  not  complete^  and  put  in 
operation  the  road  within  four  years,  their 
rights  and  powers  should  be  void, — Held^ 
that  the  true  construction  was  not  that  they 
should  do  either  at  their  option  within  the 
time  fixed,  but  that  they  should  do  both. 
C^n,  Supreme  Gt,  1853,  Danbury  &c.  R  R. 
Co.  fi.  Wilson,  22  C<mn.  435. 

92.  Where  a  privilege  was  given  by  statute, 
to  be  exercised  as  thereinafter  provided,  and 
two  provisoes  were  attached, — Held,  that 
both  must  be  considered,  and  the  privilege 
must  be  exercised  in  a  manner  consistent  with 
both,  oikless  they  were  repugnant.  Pa,  Su^ 
preme  Ct,  1852,  Packer  e.  Sunbury  k  Erie  R 
R  Co.  19  Pa,  St  211. 

93.  —  to  exemptioiis.  That  words  of  ex- 
emption in  a  charter  are  to  be  construed 
strictly, — see  Mayor  &c.  of  Truro  v.  Reynalds, 
1  Moore  db  S.  272 ;  Lord  Middleton  v.  huah- 
ert,lAd.<hS,  401. 

94*  Limits  of  the  role.  The  charter  is  not 
to  receive  a  strained  and  unreasonable  Inter- 
pretation, contrary  to  the  obvious  intention 
of  the  grant  It  must  be&irly  examined  and 
considered,  and  reasonably  and  justly  ex- 
pounded Buti^  upon  such  an  examination, 
there  is  doubt  or  ambiguity  in  its  terms,  and 
the  power  claimed  is  not  clearly  given,  it  can- 
not be  exercised.  The  rights  of  the  public  are 
never  presumed  to  be  surrendered  to  a  corpora- 
tion, unless  the  intention  to  surrender  clearly 
appears  in  the  law.  U.  S.  Supreme  Gt.  1849, 
Perrine  v.  Chesapeake  &  Delaware  Canal  Co. 
9  How.  172. 

95.  Although  neither  privileges,  powers, 
nor  authorities,  can  pass  by  an  act  of  incor- 
poration, unless  they  be  given  in  unambig- 
uous words,  and  an  act  giving  special  privi- 
leges must  be  construed  strictly,  and  in  such 
a  case,  where  a  sentence  is  capable  of  two 


distinct  meanings,  that  construction  must  be 
given  to  it  most  fitvorable  to  the  public ; — 
yet  these  principles  must  be  Applied  with 
reference  to  the  subject-matter  contemplated 
by  the  legislature  as  a  whole,  and  its  mani- 
fested intention  and  design  not  be  defeated. 
U.  S.  Supreme  Gt.  1860,  Curtis  t>.  County  of 
Butler,  24  Haw.  435 ;  S.  P.  1862,  Moran  v. 
Commissioners  of  Miami  County,  2  Black,  722. 

96.  An  express  and  uneqmvocal  grant  of 
rights  to  a  private  company,  contained  in  the 
body  of  the  act,  is  not  to  be  restricted  merely 
because  the  terms  of  the  grant  are  more 
extensive  than  those  of  the  title  and  preamble 
of  the  act  [7  Pick.  455.]  iV.  H.  Supreme  Gt. 
1834,  Piscataqua  Bridge  Co.  v.  New  Hamp- 
shire Bridge  Co.  7  If.  H.  35. 

97.  Neeessary  ineldents  to  the  principal 
powers  conferred  by  a  charter,  are  implied. 
Pa.  Supreme  Gt.  1856,  Linton  v.  Sharpsburg 
Bridge,^l  Grant,  414 ;  Tenn.  Supreme  Gt.  1859, 
Tennessee  &  Alabama  R  R  Co.  v.  Adams,  3 
Head,  596. 

9$.  Thus  when  a  charter  authorizes  a  road 
to  be  made,  it  authorizes  the  taking  of  the 
land  needed  for  the  purpose,  although  it  do 
not  expressly  say  so.  And  where  it  authorizes 
the  erection  of  a  bridge  it  authorizes  taking 
land  for  the  abutments  (on  making  compensa- 
tion) without  express  terms  to  that  effect  lb. 

99.  Where  the  charter  of  a  railroad  com- 
pany gives  to  the  corporation  "all  powers, 
privileges,  and  inmiunities,  which  are  or  may 
be  necessary  to  carry  into  effect  the  purposes 
and  objects"  of  the  charter,  it  is  the  duty  of 
the  court  to  give  the  provisions  of  the  cluurter 
such  oonstruction  as  will  give  them  full  effect ; 
and  this  can  be  done  only  by  so  treating  the 
powers  of  the  company,  as  that  it  shall  have 
rights  in  a  constitutional  manner,  to  sequester 
both  land  and  water,  to  take  property  both 
corporeal  and  incorporeal,  or  to  interfere  with 
privileges  given  by  other  previous  charters 
which  may  lie  in  its  way,  tor  the  necessary 
completion  of  the  work  which  it  was  em- 
powered to  construct ;  and  the  entire  language 
of  both  charters  must  be  read  with  an  eye  to 
this  object.  Gonn.  Supreme  Gt.  1646,  Enfield 
Toll  Bridge  Co.  v.  Hartford  <Sk  New  Haven  R 
R  Co.  17  Gonn.  454. 

100.  A  provision  in  the  charter  of  the  lat- 
ter corporation  that  nothing  therein  contained 
shall  impair  the  rights  of  the  former  company, 
does  not  altJBr  the  case.  Such  a  provision 
does  not  protect  against  the  exercise  of  the 
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right  of  eminent  domain^  but  secures  the  same 
right  of  compensation  that  other  citizens 
have.    Ih, 

See  Eminent  Domain. 

101*  Directory  and  imperatlTe  pro- 
Tisions.  Whether  a  duty  imposed  upon  a 
corporation  by  law  is  merely  directory,  or 
essential  to  the  enjoyment  of  some  of  their 
rights,  must  be  determined  by  its  nature  and 
object,  by  the  public  convenience,  and  by 
what  may  be  understood  to  have  been  the  in- 
tention of  the  legislature.  [12  Wheat.  04.] 
Me,  Suprems  Ct  1836,  Middle  Bridge  Proprie- 
tors t>.  Brooks,  18  Me.  891.  Compare  Foss 
V.  Harbottle,  2  Hare,  461. 

102.  A  proyision  that  it  "  shall  and  may 
be  lawful ''  for  the  corporation  to  set  aside  a 
part  of  its  capital,  as  an  annuity  fund, — Held, 
not  imperative.  N,  F.  F.  Chan.  Ct,  1881, 
Yerplanck  v.  Mercantile  Ins.  Co.  1  Edm,  84. 

103*  A  mere  jMno^  conferred  by  charter  on 
a  corporation — e,  g,  where  a  canal  company 
charter  provided  that  if  any  boat  should  be 
sunk,  and  the  owners  should  not  raise  it,  it 
should  he  lauful  for  the  company  to  raise  it,  and 
detain  it  for  expenses — does  not  imply  a  duty 
to  perform  the  act,  nor  render  the  corporation 
liable  in  damages  for  non-peiformance.  Exch, 
Ch.  1839,  Lancaster  Canal  Co.  9.  Parmaby,  11 
Ad,  &  E,  223 ;  3  Perr.  <&  D.  162 ;  1  Eng,  BaUw, 
Gas,  696. 

104.  Words  of  permission  in  a  charter,  if 
tending  to  promote  the  pubUc  benefit,  are  ob- 
ligatory ;  therefore,  where  a  charter  declared 
that  the  mayor  and  jurats  of  an  ancient  town 
might  hold  a  court  of  record  for  the  holding 
of  pleas,  but  this  power  had  been  long  dis- 
used, a  mandamus  was  granted  to  compel 
such  court  to  be  held,  at  the  instance  of  an 
inhabitant  of  the  town,  though  he  was  not  a 
corporator.  K.  B,  1822,  Rex  v.  Mayor  &c  of 
Hastings,  1  Dowl,  d  R  148  ;  5  Bam,  <&  Aid, 
692,  n. 

For  the  general  doctrine  that  a  corporation 
is  bound  to  exercise  its  corporate  franchises 
and  powers,  with  the  exceptions  and  qualifi- 
cations incident  to  the  rule,  see  FRANOHiBBa; 
Powers. 

10&.  Collateral  aids  to  interpretatloiu 
Contemporaneous  documents,  proceedings  in 
causes  relating  to  a  charter,  and  parol  testi- 
mony, may  be  resorted  to  in  order  to  explain 
a  charter,  but  not  to  contradict  it  Exch, 
Oh.  1828,  Governors  of  Lucton  School  «. 
Scarlett,  2  T(m,  S  J,  880,  868. 


10^  The  oonrt  can  look  only  to  the  par- 
ticular charter,  and  not  to  the  charters  of 
similar  corporations,  for  powers  claimed  under 
it.    N,  Y,  Supreme  Ct,  1841,  Wright  tj.  Briggs 
2  HW,  77.  ' 

107.  That  a  founder's  statutes  may  be 
looked  at  to  expound  the  meaning  of  the 
charter, — ^see  Davis  v,  Waddington,  7  Mann, 
<&  G,  87. 

108.  That  a  by-law  cannot  explain  a 
doubtful  charter ;  if  there  be  any  ambiguity 
on  the  face  of  the  charter,  it  is  the  province 
of  the  court  to  expound  it, — see  Rex  9. 
Tucker,  2  8elw,  1144. 

109.  That  in  interpreting  an  act  of  incor- 
poration, the  message  of  the  governor  and 
journals  of  the  house  are  not  available  as 
guides  to  the  legislative  intent, — see  Bank  of 
Pennsylvania  v  Commonwealth,  19  Pa,  144. 

11 0.  Proof  of  what  was  said  in  debate  on 
the  passage  of  a  charter,  is  not  admissible  to 
determine  the  construction  of  the  language 
of  the  act.  Md.  Chancery ,  1 829,  Binney^s  Case, 
2  Bland,  99, 149. 

Ill*  If  petitioners  for  a  charter,  in  their 
petition  evidently  use  a  term  in  a  particular 
sense,  their  use  of  it  may  be  referred  to,  in 
order  to  explain  the  term  as  used  in  the 
charter.  B.  I,  Supreme  Ct,  1859,  Dexter  Lime 
Rock  Co.  V.  Dexter,  6  B,  I,  858. 

112.  Usage.  Where  the  public  ofilcers  and 
legislature  of  the  State  had,  for  a  period  of 
eighteen  years,  acted  upon  a  certain  construc- 
tion of  a  bank  charter, — Bield,  that  a  mis- 
take by  the  officers  would  not  be  presumed, 
and  that  the  construction  so  acted  upon 
should  be  followed.*  N.  C,  Supreme  Ct,  1885, 
Attorney  General «.  Bank  of  Newbem,  1  JMc, 
<&  B,  Eq,  216. 

V.  Alteration  and  Be^peax. 

1.  The  Inviolability  of  Chart^s, 

113.  The  Dartmonth  College  case.    As 

the  grant  of  corporate  franchises  to  a  private 
corporation,  becomes  a  contract  executed, 
within  the  prohibitory  clause  of  the  Consti- 
tution of  the  United  States, — ^which  declares 
that  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts,  a  law  altering  a  char- 
ter of  such  a  corporation  in  a  material  respect 

*  There  are  many  S^Ush  ouee  authorising  a  retort  to 
QH^toaldintheinterpfretationofoharters;  many  of  which 
tarn  upon  the  peculiar  effect  given  to  naages  of  loDg-ezisteni 
municipal  corporations,  and  are  not  ftilly  applicable  to 
American  corporatioiu. 
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is  unconstitutional  and  void,  unless  a  power 
to  alter  was  reseired  in  the  grant.  A  grant 
is  a  contract  [0  Cranch,  87,]  and  implies  an 
obligation  not  to  reassert  the  right  granted. 
And  a  gift  of  franchises  and  powers,  as 
distingniahed  from  a  gift  of  property,  is 
within  this  rule.  "Whether  there  was  any 
consideration  for  it,  moving  from  the  corpora- 
tion to  the  grantor  of  the  charter,  is  immate- 
rial. If  a  consideration  were  necessary  it  might 
be  found  in  the  implied  stipulations  on  the 
jMirt  of  the  grantees,  and  in  the  acts  of  those 
who  deal  with  them  on  the  faith  of  it.  [8 
Bumf.  &  E.  199.]  And  such  grant  is  not 
incapable  of  being  deemed  a  contract  because 
the  corporation  has  no  existence  when  the 
grant  is  made.  TJ,  8.  Supreme  Ct,  1819, 
Dartmouth  College  t>.  Woodward,  4  WhecA, 
518;*  1858,  Piqua  Branch  of  the  State  Bank 
of  Ohio  V.  Enoop,  16  H<yw,  369;  1855,  Dodge 
t.  Woolsey,  18  How.  831;  1851,  Jefferson 
Branch  Bank  v.  Skelly,  1  Blacky  436 ;  Frank- 
lin Branch  Bank  «.  Ohio,  Id,  474. 
114.  No  distinction  is  recognized  in  this 

*  The  general  docMne  of  the  Dartmoath  College  ease, 
that  a  corporate  charter  Is  a  contract  protected  by  the  Federal 
Constitution,  has  been  recognised,  and  the  case  itaelf  followed 
as  an  aathoiity,  in  nomeroiis  cases  throughout  the  States; 
particularly  in  Ma»».  Suprwts  Ct.  1829,  Charles  Rlrer 
Bridge  v.  Warren  Bridge,  7  Pick,  871 ;  1854,  Boston  k 
Lowell  R.  R.  Ca  «.  Salem  k  Lowell  Ac.  R.  R.  Ga  S  Oray^  1 ; 
OoMJt.  Suprwis  (X  1828,  Enfield  Toll  Bridge  Oa  «.  Con- 
necticut BJrer  Co.  7  Conn.  88;  1885,  Derby  Turnpike  Co. «. 
Parks,  10  Jd.  522 ;  Enfield  Toll  Bridge  Co.  «.  Hartford  k  N. 
H.  R.  R.  Co.  11  Id.  40;  1846,  Washington  Bridge  Co.  v. 
Coonecticui,  18  Id,  58;  Wl  JI.  Superior  Ct  1884,  Pis- 
cataqua  Bridge  Co.  v.  N.  Hampshire  Bridge  Co.  7  If.  If. 
83;  T7.  Supreme  Ct.  1826,  PIngry  9.  Washburn,  1  Aik. 
SH;  jr.  J.  Supreme  CU  1858,  States.  Branin,  8  Zabr. 
484;  Pa.  Com,  PL  1841,  Commonwealth  v.  United 
States  Bank,  2  Aekm.  849;  Pa.  Supreme  Ct.  1847, 
Brown  T.  Hummel,  6  Barr^  86;  Otdo  Supreme  Ct. 
1883,  Btate  v.  Commercial  Bank  of  Cincinnati,  7  OhiOy 
126;  3ttch.  Supreme  Ct.  1844,  Michigan  Bank  v.  Hastings, 
1  Doug.  825;  Ind.  Supreme  Ct.  1858,  Smead  v.  Indian- 
apoUs  Ac  R.  R.  Co.  11  Ind.  104;  Md.  Ct.  qf  Appeale, 
1888,  Regents  of  University  of  Maryland  v.  Williams,  9  OiU 
(6 «/:  865;  Ga.  Supreme  CL  1849,  Toung  d.  Harrison,  6  Oa. 
180;  1858,  Macon  k  Western  Railroad  «.  Davis,  18  Id-.  68; 
!>.  Ct  of  Appeale,  1865,  City  of  Louisville  v.  Uni- 
verrity  of  Louisville,  15  B.  Monr.  642;  Tenn.  Supreme  Ct, 
1666,  Woodfork  v.  Union  Bank,  8  Coldvo.  488;  Miae.  CL  qf 
Errore,  1846,  NeviU  v.  Bank  of  Port  Gibson,  6  Smed.  <&  M. 
518, 568;  Jfo.  Supreme  CL  1858,  Gorman  «.  Pacific  R.  R. 
26  Mo.  441.  See  also  Wales  v.  Stetson,  8  Maee.  148;  Thorpe 
e.  Rutland  fta  R.  R.  C9.  87  VL  140;  Seymour  v.  Hartford, 
SI  ConfK.  486;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.  29 
Cdnn.  810;  Commonwealth  17.  Cullen,  18  Pa.  St.  188;  State 
r.  Dawson,  88  Ind.  278;  GuiUottev.  Qitj  of  New  Orleans,  12 
La.  Awn.  4Sili. 

To  the  contrary  see  State  v.  Southern  ke.  R.  R.  Co.  24 
Tex.  80;  Toledo  Bank  9.  Bond,  1  Ohio  SL  622;  and 
Mechanics  k  Traders'  Bank  v.  Debolt,  Id.  591 ;  which  last 
case  was  reversed  in  the  Supreme  Court  of  the  United  States, 
18  How.  860. 


respect  between  the  franchises  and  the  admin- 
istrative part  of  the  charter.  Unless  a  power 
be  reserved  for  this  purpose,  the  government 
cannot,  without  the  consent  of  the  corpora- 
tion, alter  or  amend  the  charter,  or  divest  the 
corporation  of  any  of  its  franchises,  or  add  to 
or  diminish  the  number  of  the  trustees,  or  re- 
move any  of  the  members,  or  change  or  coi> 
trol  the  administration  of  the  property,  or 
compel  the  corporation  to  receive  a  new 
charter.  Supreme  Ct,  1819,  Dartmouth  Col- 
lege V,  "Woodward,  4  Wheat.  518. 

115.  Thus,  where  a  college  charter  incor- 
porated twelve  members,  therein  mentioned, 
as  trustees  of  the  college,  and  granted  to  them 
and  their  successors  the  usual  corporate  priv- 
ileges and  powers,  and  declared  that  the  trus- 
tees should  forever  thereafter  consist  of  twelve, 
and  no  more,  and  should  govern  the  college, 
and  fill  up  all  vacancies  which  might  be  cre- 
ated in  their  body, — Held,,  that  a  statute 
which  increased  the  number  of  trustees  to 
twenty-one,  and  gave  the  appointment  of  the 
additional  members  to  the  executive  to  the 
State,  and  created  a  board  of  overseers,  with 
power  to  inspect  and  control  important  acts 
of  the  trustees, — being  passed  without  the 
previous  or  subsequent  assent  of  the  trustees, 
— was  unconstitutional  and  void.    Ih. 

116«  If  the  act  of  incorporation  be  a  grant 
of  political  power,  if  it  create  a  civil  institu- 
ti(fti  to  be  employed  in  the  administration  of 
the  government,  or  if  the  funds  of  the  cor- 
poration be  public  property,  or  the  Btate,  as  a 
government,  be  alone  interested  in  its  trans- 
actions, the  legislature  in  such  a  case  may 
freely  modify  its  charter.*  But  if  it  be  a 
private  eleemosynary  institution — e.  g.  a  col- 
lege for  the  education  of  young  men— en- 
dowed with  a  capacity  to  take  property  for 
objects  unconnected  with  government,  whose 
funds  are  bestowed  by  individuals  on  the 
faith  of  the  charter,  and  the  donors  have 
stipulated  for  the  management  of  those  funds 
in  a  prescribed  manner,  the  charter  is  a  con- 
tract which  the  legislature  cannot  impair 
without  the  consent  of  the  corporation.  lb, 
S.  P.  U,  S.  Circ,  Ct.  Me.  1833,  AUen«.  McKeen, 
1  Bumn.  276. 

*  The  principal  cases  on  this  doctrine  are  collected 
if^ra,  168w  See  the  proposition  in  the  text  qualified 
and  explidned  as  referring  to  the  government  and  public 
of  the  State  whose  power  was  the  suhject  of  consideration  ; 
and  not  to  any  subordinate  community  or  local  public 
within  the  State.  City  of  Louisville  «.  University  of  Louis- 
vUle,  16  B.  Monr.  642. 
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117*  The  fact  that  the  purpose  of  the  cor- 
poration is  81^  object  of  national  concern,  and 
a  proper  eubject  for  legislation,  does  not  ren- 
der it  a  public  institution,  nor  does  the 
fact  of  incorporation  change  the  character 
of  the  institution  in  this  respect,  or  give 
the  legislature  any  power  over  it.  The 
right  to  change  civil  institutions  is  not 
founded  in  their  being  incorporated,  but  on 
their  being  the  instruments  of  government 
created  for  its  purposes.     Ih.  lb. 

lis.  It  makes  no  diiTerence  in  the  invio- 
lability of  the  franchise  granted  by  the  legis- 
lature that  the  corporation  was  originally  es- 
tablished and  endowed  by  the  State ;  especi- 
ally where  it  has  also  received  funds  from 
private  donors.  U,  8.  Gire,  Ct,  Me,  1838,  Al- 
len f?.  McKeen,  1  8umn.  276. 

119*  It  makes  no  difference  in  the  applica- 
tion of  these  principles  that  the  corporation  in 
question  was  chartered  at  the  request  of  a  mu- 
nicipal corporation,  for  public  educational  pur- 
poses, and  received  as  its  principal  endowment 
a  donation  by  such  municipal  corporation. 
Ky,  Ct.  of  Appeals^  1855,  City  of  Louisville  «. 
University  of  Louisville,  15  -B.  Monr.  642. 

120.  Where  a  city  endows  a  college  or 
university,  funds  so  given  are  no  longer  to  be 

.  deemed  public  property  merely  because  the 
institution  exists  for  the  purpose  of  promoting 
education.  The  creation  of  the  corporation 
for  such  purpose  is  not  such  an  assumption 
by  the  government  of  the  duty  of  education 
as  makes  the  corporation  its  instrument  or 
agent  for  the  performance  of  that  govern- 
mental duty.  It  is  only  the  creation  of  an 
instrument  to  be  adopted  and  employed  by 
others  for  the  purpose  of  promoting  educa- 
tion. The  fact  that  the  municipal  corpora- 
tion was  given  power  to  fill  vacancies  in  the 
number  of  the  trustees  of  the  college,  does  not 
alter  the  case;  nor  can  the  concurrence  of 
the  city  in  an  attempt  by  the  legislature  to 
alter  the  charter,  give  it  validity.    Ih, 

121.  Corporations  created  by  the  king  of 
Great  Britain  previous  to  the  revolution,  are 
equally  within  the  protection  of  the  constitu- 
tion with  those  since  created  by  the  different 
States.  U,  8,  8upreme  Ct,  1819,  Dartmouth 
College  V.  Woodward,  4  Wheat.  518 ;  1828, 
Socie);y  for  the  Propagation  of  the  Gospel  r. 
Town  of  New  Haven,  8  Id.  404 ;  S.  P.  1815, 
Terrett  v.  Taylor,  9  Craneh,  43.  And  see 
Vermont  d.  Society  for  the  Propagation  of 
the  Gospel,  1  Paine^  662. 


122*  It  is  no  answer  to  the  constitutional 
objection  to  the  alteration  of  a  charter  of  a 
private  corporation,  that  neither  the  founder 
nor  the  beneficiaries  of  the  institution  com- 
plain of  it^  Gifts  to  an  eleemosynary  institu- 
tion are  made  upon  the  consideration  that  the 
fund  will  be  perpetually  applied  to  its  objects 
in  the  mode  prescribed  by  the  donors.  In 
this  respect  the  trustees  of  the  corporation  re- 
present the  donors ;  and  the  aggregate  rights 
of  both  donors  and  beneficiaries  are  to  be 
asserted  and  .protected  by  the  corporation. 
U.  S.  Supreme  Ct,  1819,  Dartmouth  College 
V,  Woodward,  4  Wheat,  518. 

123.  The  concurrence  of  the  donors,  in 
any  legislative  act  injurious  to  the  corpora- 
tion and  inconsistent  with  the  charter,  is  of 
no  avail,  not  only  because  they  have  trans- 
ferred their  rights  and  vested  their  powers  as 
donors  in  the  trustees  or  corporation,  but 
because  the  incorporated  trustees  form  a  third 
party  to  the  contract,  which,  there  being  no 
reservation  to  that  effect,  can  no  more  be 
dissolved  or  changed  than  it  could  have  been 
originally  made  without  their  consent ;  and 
it  makes  no  difference  in  this  respect,  that  a 
municipal  corporation  subject  to  the  same 
supreme  power,  is  the  principal  or  only  donor. 
Ki/.  Ct,  of  Appeals^  1856,  City  of  Louisville  v. 
University  of  Louisville,  15  B.  Monr,  642. 

See  Trusts. 

124.  Grounds  and  extent  of  the  role. 
The  right  to  incorporate  belongs  to  the  legis- 
lative powers,  but  not  to  be  exercised  as  in 
general  legislation  to  grant  and  repeal  at 
pleasure.  In  one  sense  an  act  of  incorpora- 
tion of  a  private  corporation  is  a  law,  in 
another  it  is  a  grant.  As  between  the  State 
and  the  corporators  it  is  a  grant  of  powers 
i&c.  which  by  the  act  pass  out  of  the  State 
and  are  vested  in  the  corporation,  and  can 
only  be  forfeited  by  breach  of  condition.  The 
persons  who  compose  it  cannot  be  disseised 
of  their  privileges  but  by  the  law  of  the  land. 
[2  Kent,  244  ]  8.  0,  Ct,  of  AppeaU,  1832, 
State  V.  Hcyward,  3  Bieh.  Law^  389. 

125.  Where  a  single  corporation  is  formed 
by  charters  granted  by  several  States,  for  the 
piupose  of  constructing  a  public  work,  ex- 
tending into  both  States,  and  contemplated 
as  one  continuous  and  oitire  highway,  the 
charters  become  a  compact  between  the  States 
and  the  company,  and  the  assent  of  all  is 
neoessaiy  to  give  validity  to  a  statute  of 
either  State  infringing  the  powers  of  the 


AUeraUan  [CHAETEES.]  and  Repeal. 


169 


corporation  in  such  State.  Md,  Ct.  ofAppeaU^, 
1832,  Chesapeake  &c.  Canal  Co.  «.  OhioR  R 
Co.  4  GiU  &  /.  1,  140. 

126.  That  it  is  for  the  party  whose  rights 
are  invaded,  only^  to  plead  the  nullity  of  a  law 
as  impairing  the  obligation  of  a  contract, — 
see  New  Orleans  Canal  &c.  Co.  t?.  City  of  New 
Orleans,  12  La.  Aim,  864. 

127.  The  limit  against  legislative  inter- 
ference is  not  confined  to  the  time  when  no 
judgment  of  forfeiture  has  been  pronounced. 
After  the  corporation  has  been  dissolved,  the 
l^islature  have  no  power  to  force  a  modifica- 
tion of  the  original  charter  upon  the  corpora- 
tion. Upon  an  accepted  surrender  of  a  char- 
ter, a  continued  existence  cannot  be  forced 
upon  the  corporation.  [8  Pet  281.]  Nor  can 
this  be  done  after  judgment  of  forfeiture 
executed.  Jfiw.  OL  of  Errors,  1846,  Nevitt 
t>.  Bank  of  Port  Gibson,  6  Smed,  db  If.  513, 
663. 

For  many  parallel  cases  to  those  here  stated, 
but  relating  to  the  Inviolability  of  property 
or  firanehises  granted  to  corporations,  inde- 
pendent of  the  grant  being  contained  in  the 
charter,  see  Fbakchise  ;  Grant. 

128.  Instances  of  its  application*  Where 
a  corporation  having  vested  rights,  is  author- 
ized by  a  new  charter  to  surrender  them  to 
the  new  company,  which  the  new  one  accepts, 
the  latter  stands  in  the  place  of  the  former ; 
and  a  statute  assuming  to  grant  hostile  rights 
to  a  third  corporation,  though  enacted  before 
the  charter  of  the  new  company,  is  invalid 
as  against  the  latter.  Md.  Ot.  of  Appeals^ 
1832,  Chesapeake  &c.  Canal  Co.  o.  Ohio  R  R 
Co.  4  &m  &  J.  1. 

129*  —  to  banks*  That  a  bank  charter 
is  a  contract,  within  the  provision  of  the 
constitution  protecting  contracts, — see  Payne 
t.  Baldwin,  8  8med.  <&  M.  661 ;  Common- 
wealth «.  United  States  Bank,  2  Ashm.  349. 

130*  A  power  to  do  a  banking  business 
conferred  upon  a  water  company,  without 
res^vation  of  the  right  to  repeal,  creates  a 
vested  right  which  the  legislature  cannot  take 
away  by  subsequent  general  laws  regulating 
banking.  JV.  Y.  Supreme  Ct.  1832,  People  «. 
Manhattan  Co.  9  Wend.  351. 

181*  Where  a  State  bank  is  chartered  as  an 
institution  to  be  employed  in  the  administra- 
tion of  the  government,  the  State  being  its 
only  stockholder,  its  funds  being  wholly  public 
funds,  and  there  being  no  second  party  whose 
concurrent  act  was  to  give  it  existence,  its 


charter  is  doubtle^  subject  to  repeal,  al* 
though  no  power  to  repeal  be  reserved  in  it. 
But  the  legislature  cannot  impair  the  rights 
of  its  creditors  by  an  act  withdrawing  the 
capital  Such  an  act  impairs  not  only  the 
obligation  of  the  contracts  of  the  bank,  but 
also  the  obligation  of  the  contract  between 
the  bank  and  the  creditors,  arising  from  the 
provisions  of  the  charter  devoting  the  Amds 
to  the  payment  of  the  debts.  U.  8.  Supreme 
Ct,  1853,  Curran  v.  State  of  Arkansas,  15 
Bow.  804. 

182.  When  the  charter  of  a  banking  cor- 
poration is  extended  and  modified  by  an  ac- 
ceptance of  an  amendment  by  a  majority  of 
the  stockholders,  a  dissentient  stockholder 
will  not  be  permitted,  during  the  existence  of 
the  corporation,  to  withdraw  his  stock  before 
the  corporate  business  is  wound  up  and  its 
liabilities  ascertained  and  discharged,  on  the 
ground  of  a  conversion  of  his  stock  by  the 
new  corporation,  and  the  existence^  of  more 
onerous  and  stringent  provisions  in  the  new 
charter.  The  stock  of  a  banking  corporation 
is  not  the  absolute  property  of  the  individual 
shareholders.  It  is  deemed  a  pledge  or  trust 
fund,  for  the  payment  of  the  debts  of  the 
bank.  Hence  the  charter  relieves  the  in- 
dividual stockholders  from  psrsoaal  responsi- 
bility, and  substitutes  this  fund  in  its  place. 
During  the  existence  of  the  corporation  it  be- 
longs solely  to  the  corporation  and  may  be 
applied  under  the  restrictions  of  the  charter. 
The  residuum^  after  meeting  all  demands 
upon  it,  and  not  the  stock  itself,  belongs  to 
the  shareholders;  and  this  cannot  be  ascer- 
tained until  the  corporation  is  wound  up. 
Temn.  Supreme  Ct.  1866,  Woodfbrk  a.  Union 
Bank,  3  Coldw.  488. 

188.  —  to  bridge  companies.  Where  a 
charter  of  a  bridge  company  was  amended  by 
imposing  new  burdens  on  the  company  which 
would  supersede  the  necessity  of  a  neij^boring 
ferry,  and  directing  that  the  ferry  should  be 
discontinued,  was  accepted  and  carried  into 
effect, — Held^  that  it  constituted  a  contract, 
equally  obligatory  upon  the  State,  as  the 
provisions  of  the  original  charter ;  and  there 
being  no  sufficient  power  to  repeal  reserved, 
the  legislature  could  not  re-establish  the  ferry 
without  the  consent  of  the  company.  Conn. 
Supreme  Ct.  1844,  Hartford  Bridge  Co.  v. 
East  Hartford,  16  Conn.  149. 

184*  This  amendment  was  not  unconstitu- 
tional, on  the  ground  of  its  being  an  attempt 
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by  the  legislature,  to  divest  itself  of  the  right 
of  eminent  domain ;  for  it  is  well  settled  that 
the  legislature  may  modiiy  or  restrict  the 
future  exercise  of  its  own  powers,  by  a  con- 
tract, vesting  private  rights  which  it  cannot 
impair.  Conn.  Bapreme  Gt  1845,  East  Hart- 
ford ».  Hartford  Bridge  Co.*  17  C(mn.  79. 
And  see  Enfield  Toll  Bridge  Co.  n.  Hartford 
&  New  Haven  R.  R.  Co.  Id,  40. 

135,  The  plaintiff  had  a  grant  to  build  a 
bridge  over  the  Housatonic  river,  in  1802,  and 
by  additional  acts  in  1808,  the  grant  was 
made  exclusive  for  six  miles  on  the  river,  pro- 
vided that  nothing  contained  in  the  grant 
should  be  construed  to  impair  the  rights  of 
persons  navigating  the  river.  Tlie  company 
built  their  bridge,  and  kept  it  in  repair  accord- 
ing to  the  terms  of  the  charter,  until  1845, 
when  the  legislature  passed  a  resolve  requiring 
them  to  construct  a  draw  &c.  of  a  specified 
kind,  and  providing  that  plaintifib  should  be 
deprived  of  their  power  to  take  their  tolls  as 
formerly  until  the  draw  should  be  completed, 
and  accepted.  Plaintifl^  having  failed  to 
comply  with  this  resolve, — Hdd^  that  the  re- 
solve was  not  binding  upon  the  bridge  com- 
pany, no  reservation  being  made  in  the  former 
acts  and  resolves,  of  power  to  vary  or  impose 
new  burdens  upon  the  corporation  without 
its  consent.  IK  1846,  Washington  Bridge 
Co.  t?.  State,  18  Conn.  58. 

136*  An  act  of  incorporation,  authorizing 
the  building  of  a  toll-bridge  across  a  navi- 
gable river,  "  with  two  suitable  draws,  which 
shall  be  at  least  thirty  feet  wide,"  constitutes, 
when  accepted,  a  contract  between  the  com- 
monwealth and  the  corporation,  which,  if  the 
legislature  have  not  reserved  the  power  to 
change  the  charter,  cannot  be  affected  by  a 
subsequent  act,  requiring  the  corporation  to 
maintain  draws  of  a  greater  width.  Without 
the  assent  of  the  corporation  the  legislature 
cannot  in  any  way  affect  or  impair  the  origin- 
al terms  of  the  charter,  by  annexing  new  con- 
ditions, or  imposing  additional  duties,  oner- 
ous in  their  nature,  or  inconsistent  with  a 
reasonable  construction  of  the  compact. 
[Ang.  &  A.  on  Corp.  §§  81,  82,  767 ;  2  Mass. 
146;  3  Pick.  342;  2  Gray,  80.]  But  the 
original  charter,  since  it  requires  "  suitable 
draws "  obliges  the  corporation  to  enlarge 
their  draws,  when  necessary  for  the  convenient 


*  Affirmed  in  the  Supreme  Coort  of  the  United  States ; 
bnt  without  passing  on  this  question.    10  Uoio.  U.  3.  511. 


accommodation  of  vessels  having  occasion  to 
navigate  the  river ;  and  the  question  whether 
the  draws  are  thus  suitable,  is  not  to  be  de- 
termined by  the  legislature,  nor  by  the  cor- 
poration, but  by  the  courts.  Mass.  Supreme 
Gt  1854,  Commonwealth  v.  New  Bedford 
Bridge,  2  Gray,  889. 

137.  ~  to  canal  companies.  Where  a  char- 
ter empowers  a  navigation  improvement 
company  to  make  such  canals  along  the  river 
as  it  might  deem  necessary  from  time  to  time, 
and  to  take  lands  upon  the  bank  for  that  pur- 
pose (no  power  to  repeal  being  reserved),  the 
legislature  cannot,  by  granting  a  subsequent 
charter  to  a  railroad  company,  take  away  or 
diminish  the  prior  and  paramount  right  of 
the  former  company  to  take  lands  whenever 
they  think  proper,  by  allowing  the  latter, 
without  the  assent  of  the  former,  to  occupy 
any  of  the  dijfficult  passes  or  other  places 
along  the  river  so  as  to  preclude  the  former 
from  a  priority  in  the  choice  of  a  site  for  its 
own  authorized  works,  or  in  any  manner  re- 
strict its  exercise  of  a  prior  right  of  election. 
Jfrf*  Ct,  of  Appeals,  1882,  Chesapeake  &a 
Canal  Co.  t,  Ohio  R.  R.  Co.  4  GiU  <fe  J.  1, 108. 

13$*  —  to  educational  corporations*  An 
act  incorporating  an  university  and  empower- 
ing it  to  acquire  and  hold  property,  and  to 
receive  donations  for  its  purposes,  is  a  con- 
tract within  the  provision  of  the  constitution 
and  the  bills  of  rights;  and  the  legislature 
have  no  power  to  destroy  it,  and  transfer  its 
property  to  a  new  corporation  created  for  the 
purpose.  A  consideration  moving  to  the 
State  is  not  essential  to  constitute  such  a  con- 
tract. And  even  apart  from  any  constitutional 
provision,  the  legislature  have  no  power  thus 
to  interfere  with  private  property.  Md.  Ct 
of  Appeals,  1888,  Regents  of  University  of 
Maryland  v,  WiUiams,  9  GUI  db  J.  865  ;  S.  P. 
1860,  Sheriffs.  Lowndes,  16  Md.  857.  And 
see  Rex  t>.  Cambridge,  8  Burr.  1647;  1  Wm. 
Blackst  547. 

139*  If  the  charter  of  a  college  recites  that 
a  certain  sum  **  be  annually  and  forever  here- 
after given  and  granted,  aa  a  donation  by  the 
public  to  the  use  of  the  said  college,"  the 
legislature  cannot  repeal  such  a  grant.  Md. 
(7«.  <?/4pP«iZ«,  1859,  Visitors  &c.of  St.  John's 
College  €.  State,  15  Md.  380. 

1 40*  In  the  absence  of  any  power  expressly 
reserved,  no  authority  exists  in  the  govern- 
ment to  regulate,  control  or  direct  a  corpora- 
tion or  its  funds,  except  where  the  corporation 
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is  in  the  strictest  sense  a  pnblic  corporation ; 
t.  d.  \v1iere  its  whole  interests  and  franchises 
are  the  exdusiye  property  and  domain  of  the 
goYemment  itse1£  [4  Wheat.  518.]  Where 
the  Bta'e  has  granted  school  lands  for  the  use 
of  the  schools  in  a  town,  and  bave^at  the  in- 
stance of  the  town  incorporated  trustees  and 
empowered  them  to  sell  the  lands,  invest  the 
proceeds,  and  apply  the  income  to  the  sup- 
port of  schools,  and  empowering  them  to  fill 
vacancies  in  their  own  board,  this  constitutes 
a  contract  within  the  provision  of  the  consti- 
tution ;  and  a  subsequent  statute  authorizing 
the  town  to  choose  new  trustees,  and  direct- 
ing the  former  trustees  to  deliver  the  prop- 
erty to  them,  is  unconstitutional  and  void. 
Me,  SuprevM  Ct.  1834,  Trustees  &c.  v.  Brad- 
bury, 2  Fairf.  118 ;  S.  P.  Md,  Ct  of  Appeals^ 
1834,  Korris  v.  Trustees  of  Abingdon  Acad- 
emy, 7  out  df  J.  7. 

141*  Where  an  incorporated  academy,  in 
performance  of  the  condition  of  an  act  of  the 
legislature,  enlarging  its  powers,  and  for  a 
pecuniary  consideration,  had  conveyed  all 
their  estate  and  effects  to  the  State  to  the  use 
of  the  school, — Held,  this  did  not  work  a  dis- 
solution of  the  company.  Md.  Ct,  of  AppealSy 
1884,  Noiris  V,  Abingdon  Academy,  7  GiU 
dJ.7. 

142,  ->to  railroad  companies.  It  is  com- 
petent for  the  legislature  creating  a  corpora- 
tion for  the  purpose  of  constructing  roads  or 
other  public  works  and  improvements,  to 
grant,  without  reservation  of  a  power  to  re- 
peal, an  exclusive  right,  and  to  stipulate  that 
the  State  shall  not  subsequently  make  any 
other  grant  inconsistent  with  such  exclusive 
right.  It  is  true  that  for  general  purposes  of 
legislation,  the  legislature  has  full  power  to 
repeal  former  laws,  and,  of  course,  the  last 
legislative  act  is  binding,  and  necessarily  re- 
peals au  prior  acts  which  are  repugnant. 
But  in  addition  to  the  law-making  power, 
the  legrislature  is  the  representative  of  the 
whole  people,  with  authority  to  control  and 
regulate  public  property  and  public  rights, 
to  grant  lands  and  franchises  for  purposes 
necessary  or  useful  to  the  public,  to  bind  the 
community  by  their  contracts  therefor,  and 
generally  to  regulate  all  public  rights  and  in- 
terests ;  and  of  the  necessity  and  convenience 
of  such  improvements,  of  their  fitness  and  the 
best  modes  of  providing  them,  the  established 
government  of  the  State,  acting  by  the  legis- 
lature for  the  time  being,  must  necessarily 

11 


judge  and  determine.    In  making  such  grants 
and  stipulations,  no  doubt  great  caution  and 
foresight  are  requisite  on  the  part  of  the 
legislature,  and  a  just  estimate  of  the  public 
benefit  to  be  procured,  and  the  cost  at  which 
it  is  to  be  obtained ;  and,  as  great  changes  in 
the  state  of  things  may  take  place  in  the  pro- 
gress of  time,  a  great  increase  of  travel,  for 
instance  on  a  given  line,  which  changes  can- 
not be  specifically  foreseen,  it  is  the  part  of 
wisdom  to  provide  for  this.    But  when  such 
a  contract  has  been  made  on  considerations 
of  an  equivalent  public  benefit,  and  when  the 
grantees  have  advanced  their  money  to  the 
public  upon  the  faith  of  it,  the  State  is  bound, 
by  the  plain  principles  of  justice,  faithfully  to 
respect  all  grants  and  rights  thus  created  and 
vested  by  the  contract.    Such  a  power  of  reg- 
ulating public  rights  is   everywhere  recog- 
nized as  one  distinguishable  from  that  of  leg- 
islation, a  power  incident  and  necessary  to 
all  well-regulated  governments,  and  when 
rightly  exercised,  is  within  the  constitutional 
power  of  the  legislature,  and  binding  upon 
the  government  and  people.    [7  N.  H.  35  ;  9 
Johns.  507;    7  Pick.  344;    11  Pet  420;    6 
Cranch,  185.]    lb* 

143.  The  act  incorporating  the  Boston 
&  Lowell  Railroad  corporation  (which  was  one 
of  the  earliest  railroad  charters  passed,  Mass, 
8t,  1830,  c.  4)  provided  that  no  other  rail- 
road than  the  one  hereby  granted  shall,  with- 
in thirty  years  from  and  after  the  passing  of 
this  act,  be  authorized  to  be  made,  leading 
from  Boston,  Charlestown  or  Cambridge,  to 
LoweU,  the  legislature  also  reserving,  in  the 
act,  the  right  to  regulate  the  tolls  to  a 
certain  extent,  and  to  purchase  the  fran- 
chise upon  certain  terms.  Held,  that  this 
provision,  contained  as  it  was  in  the  charter 
as  an  inseparable  part  of  it,  constituted  a 
contract  by  the  commonwealth  with  the  cor- 
poration, that  no  other  such  raUroad  should 
be  lawfully  made  for  thirty  years.  He  who 
has  the  power  of  conferring  a  right  or  a 
franchise  lying  solely  in  grant,  and  who 
stipulates  for  a  valuable  consideration,  that 
another  shall  have  and  enjoy  it  undisturbed 
and  immolested  by  any  act  or  permission 
of  his,  in  effect  grants  such  rigjit  or  franchise. 
But,  more    especially,  when  such    right  is 


*  To  the  same  effect,  Enfield  Toll  Bridge  Co.  «.  Hart- 
ford A  N.  H.  R.  R.  Co.  Conn,  SuprwM  CL  1815,  IT 
(7(mn.40. 
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conferred  by  the  commimity  in  the  form  of  a 
statute  haying  all  the  forms  of  law,  and 
is  sanctioned  by  the  government  acting  in 
behalf  of  all  the  people,  and  having  power 
to  bind  them  by  law,  such  right  would  seem 
to  be  clothed  with  as  much  solemnity,  and  to 
have  the  same  effect  and  force  as  if  it  were 
the  grant  of  an  exclusive  right  in  terms. 
}IaM.  Supreme  Ct  1854,  Boston  &  Lowell 
R R.  Co.  V.  Salem  &  Lowell  R.  R.  Co.  2  Gh-ay,  1 . 

144.  Granting  to  several  other  railroad 
coiporations  the  right  to  establish,  by  means 
of  junctions  with  each  other,  a  continuous 
line  of  transportation  by  railway  from  Lowell 
to  Boston, — Held,  to  be  beyond  the  power 
of  the  legislature,  such  a  connection  be- 
ing justly  deemed  to  be  making  a  railway 
within  the  meaning  of  the  plaintiff's  charter, 
and  such  an  infringement  as  to  be  a  nuisance 
to  their  rights.    Ih. 

145.  —to  tnmpike  compftnles*  An  act 
allowing  a  turnpike  company  to  collect 
increased  tolls  on  certain  vehicles,  passed 
oii  the  suggestion  that  the  original  limit 
was  fixed  by  mistake,  may  be  regarded 
as  a  modification  of  the  original  grant,  and 
as  to  be  treated  as  a  part  of  it,  and  not 
repealable  without  the  consent  of  the  com- 
pany, rather  than  as  a  mere  license,  and 
therefore  repealable.  Whether  it  is  considered 
as  an  explanation  of  the  original  grant,  or  an 
addition,  it  is  equally  protected  by  the  con- 
stitution. Conn.  Supreme  Ct,  1835,  Derby 
Turnpike  Co.  t.  Parks,  10  Conn,  522. 

146*  Limitations  and  exceptions.  If  a 
State  grant  no  exclusive  privileges  to  one 
company  which  it  has  incorporated,  it  im- 
pairs no  contract  by  incorporating  a  second 
one,  which  itself  largely  manages  and  profits 
by,  to  the  injury  of  the  first.  IL  8,  Supreme 
Ct.  1866,  Turnpike  Co.  «.  State,  3  Wall,  210. 

That  a  Grant  of  a  franchise  not  expressed 
to  be  exclusive,  does  not  prevent  the  legisla- 
ture from  granting  a  rival  privilege,  see  Frak- 

CHI8B. 

That  the  legislature  may  authorize  the 
Franchise  of  one  company  to  be  taken  for 
the  use  of  another,  on  making  compensation, 
see  EifiKEirr  Domain;  Franchise. 

147.  A  law  giving  the  representatives  of 
one  killed  in  a  railroad  accident  an  action 
against  the  railroad  in  all  cases  where  he 
would  have  had  an  action  had  he  survived,  is 
not  a  law  impairing  the  obligation  of  the 
contracts  entered  into  between  the  State  and 


roads  previously  chartered.  Ga,  Supreme  Ct. 
1858,  Southwestern  R  R.  Co.  v.  Paulk,  24 
Oa.  356. 

*148.  A  provision  in  the  charter  of  a  rail- 
road company,  that  if  the  company  do  not 
locate  th«ir  road  according  to  the  provisions 
of  the  act,  they  shall  forfeit  one  million  of 
dollars  to  the  State,  for  the  benefit  of  a 
particular  county,  though  assented  to  by  the 
company,  does  not  constitute  a  case  of  con- 
tract, but  one  of  penalty,  subject,  as  to  its 
enforcement,  to  the  will  and  pleasure  of  the 
legislature.  Md.  Ct  of  Appeah,  1842,  State 
V,  Baltimore  &  Ohio  R  R  Co.  12  Gill  db  J. 
899. 

149.  By  incorporating  a  medical  faculty 
with  power  to  appoint  a  board  of  examiners, 
and  prohibiting  all  persons  from  practicing 
medicine  within  the  State  without  having 
been  examined  by  the  board  and  having  paid 
a  license  fee  to  the  corporation,  the  legisla- 
ture does  not  part  with  their  power  to  regu- 
late the  practice  of  medicine;  and  it  may 
nevertheless  subsequently  grant  a  charter  to 
an  university  with  power  to  issue  diplomas 
authorizing  the  graduates  to  practice  medi- 
cine. The  former  law  must  be  deemed  to  be 
in  the  nature  of  a  regulation  of  internal 
police  for  the  public  good,  and  does  not  vest 
inviolable  rights  in  the  frculty.  Md.  Ct.  of 
Appeals,  1838,  Regents  of  Univertity  of  Md. 
V.  Williams,  9  Gill  A  J.  866. 

As  to  the  general  power  of  the  government 
to  Legrislate  with  respect  to  corporations, — 
see  Legislation. 

150.  The  legislature  has  the  same  power 
to  repeal  or  modify  acts  of  incorporation  or 
amendments  thereof^  until  rights  have  ac- 
crued under  them,  unless  the  repeal  would 
impose  upon  the  corporation  some  additional 
burden  or  liabilities,  that  it  has  to  repeal  or 
alter  any  other  statute.  The  power'to  create 
necessarily  implies  its  power  to  abrogate  or 
annul,  but  the  exercise  of  the  power  to  ac- 
complish the  latter  object,  is  subject  to  con- 
stitutional limitations,  imposed  for  the  pur^ 
pose  of  guarding  against  legislative  ag^resr- 
sion  up<m  vested  rights.  Hence,  acts  of  the 
legislature,  amendatory  of  a  railroad  charter, 
providing  for  taking  the  vote  of  the  peo- 
ple in  relation  to  a  tax  to  be  laid  for  making 
a  railroad,  are  a  mere  privilege  to  take  the 
vote  of  the  people  as  to  their  desire  to  be- 
come stockholders  in  the  road,  and  confer  no 
rights  which  prevent  the  legisUture  from  re- 
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pealing  tbem  before  an  actnal  subscription  is 
made.  Ky,  Ct  of  Appeals^  1851,  Covington 
&  Lexington  R  R.  Go.  r.  Kenton  Co.  Court, 
12  B.  Aftmr.  144;  U.  8.  Supreme  Ct,  1951, 
Baltimore  &  Susquehanna  R.  R.  Co.  v.  Nesbit, 
10  Haw.  895. 

lol.  Peculiar  remedies  prescribed  by  a 
charter,  may  be  altered  by  the  legislature 
where  the  alteration  does  not  affect  the  rights 
or  interests  of  the  corporation.  Thus,  a 
statute  authorizing  suits  against  insurance 
companies  to  be  brought  in  the  county  where 
an  agency  of  the  company  is  established,  in- 
stead of  in  a  county  prescribed  in  the  char- 
ter, is  no  infringement  of  the  charter.  Ky. 
Ct  of  Appeals^  1852,  Howard  v.  Kentucky  & 
Louisyiile  Mutual  Ins.  Co.  13  P.  Monr.  282. 

lo2«  A  provision  in  a  bank  charter  giving 
the  bank  a  privilege  of  speedy  judgment 
a.^inst  debtors,  and  without  appeal  or  writ 
of  error,  can  only  regulate  courts  established 
under  the  authority  of  the  State  granting  the 
charter.  There  is  a  difference  between  rights 
on  which  the  validity  of  the  transactions  of 
the  corporation  depends,  which  must  adhere 
to  those  transactions  everywhere,  and  pecu- 
liar remedies  bestowed  on  it.  The  first  are 
of  general  obligation;  the  last,  from  their 
nature,  can  only  be  exercised  in  those  courts 
which  the  power  making  the  grant  can  regu- 
late. Hence,  a  subsequent  statute  of  the 
United  States  creating  a  federal  court  and 
pving  error  or  appeal  from  its  decisions, 
gives  the  debtors  of  the  bank  sued  in  such 
court,  the  right  of  appeal,  notwithstanding  a 
saving  clause  in  the  statute,  providing  that 
nothing  in  it  should  impair  the  rights  of  any 
corporation.  U.  8,  Supreme  Ct.  1808,  Young 
«.  Bank  of  Alexandria,  4  Craneh,  884. 

153.  A  provision  in  a  charter  giving  to 
the  corporation  a  summary  process  in  the 
nature  of  an  attachment,  against  persons  en- 
terin:^  into  certain  contracts,  is  no  part  of  its 
corporate  franchises,  but  a  mere  remedy,  and 
may  Ijc  repealed  or  altered  at  pleasure  by  the 
legislature.  U.  8.  Supreme  Ct.  181 9,  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235;  8.  P. 
1810,  Sturges  v.  Crowninshield,  4  WTieat. 
122. 

154.  A  repeal  of  a  charter,  if  effectual  as 
against  the  corporation,  cannot  be  regarded 
as  void  as  against  creditors  who  had  suits 
pending  against  the  company,  and  had  levied 
attachments  on  its  property,  because  the  dis- 
solution will  defeat  such  remedy.    The  legis- 


lature may  change  or  take  away  a  remedy. 
[2  Fairf.  284 ;  18  Me.  109.]    And  such  change 
may  constitutionally  affect    pending  suits.     ^ 
Me.   Supreme  Ct.  1843,  Read  v.  Frankfort 
Bank,  28  Me.  818. 

155.    Authorizing  dissolntion.     An  act 

authorizing  a  corporation  to  surrender  its 
charter  and  be  dissolved,  is  not  invalid,  as 
impairing  the  obligation  of  its  contracts. 
The  obligation  of  the  contracts  survives.  U. 
S.  Supreme  Ct.  1834,  Mumma  r.  Potomac  Co. 
8  Pet.  281. 
Bee  Dissolution. 

156*  A  statute  enacting  that  all  corpora- 
tions then  existing,  whose  powers  would 
expire,  either  by  express  limitation  or 
otherwise,  should  be  continued  corporate 
bodies  tor  three  years  after  their  powers 
would  otherwise  expire,  for  the  purpose  of 
prosecuting  and  defending  all  suits  that  then 
were  or  thereafter  might  be  commenced,  &c. 
but  not  for  the  purpose  of  continuing  busi- 
ness, is  constitutional  and  valid.  It  is  not 
retrospective  in  the  proper  sense  of  that  term ; 
for  it  provides  for  a  future  existence  of  the 
corporation,  for  limited  and  specific  pur- 
poses. It  does  not  inMnge  or  interfere  with 
any  of  the  privileges  secured  by  the  charter, 
unless  it  be  considered  a  privilege  to  be  se- 
cured from  the  payment  of  debts,  or  the 
performance  of  contracts ;  and  this  is  a  kind 
of  pri\ilege  which  the  constitution  was  not 
intended  to  protect.  It  does  not  impair  the 
force  or  obligation  of  contracts ;  but,  on  the 
contrary,  provides  a  way  of  enforcing  them 
both  in  favor  of,  and  against  the  corporation. 
Mass.  Supreme  Ct.  1819,  Foster  v.  Essex 
Bank,  16  Mass.  245.  Approved  and  followed. 
Me.  Supreme  Ct,  1820,  Lincoln  &  Kennebec 
Bank  v.  Richardson,  1  Me.  (1  Grreenl.)  79. 

157.  Where  a  bank  whose  charter  had  al- 
ready expired,  when  a  similar  act  applying  to 
it  was  passed,  thereafter  brought  an  action, — 
JSieldy  that  the  same  principle  applied ;  and 
that  the  bank  might  recover,  since  by  bring- 
ing the  action  it  had  accepted  the  revival  of 
the  charter;  especially  as  the  defendant  was 
sued  as  a  stockholder,  and  therefore  was 
bound  by  such  acceptance.*  Me.  Supreme 
Ct.  1820,  Lincoln  &  Kennebec  Bank  v.  Rich- 
ardson, 1  Me.  (1  (jhreerd.)  79. 


*  But  compare  Commonwealth  «.  Culleiif  18  Pa,  St, 
13S,  where  the  power  of  the  directors  to  bind  the  stockhold- 
ers to  a  change  In  the  charter  Is  qualified. 
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158.  As  to  public  corporations.  A  char- 
ter of  a  public  corporation  created  for  the 
purposes  of  government, ,  cannot  be  con- 
sidered as  a  contract.  Public  corporations 
which  exist  only  for  public  purposes,  as 
counties,  cities,  and  towns,  the  legislature, 
under  proper  limitations,  have  a  right  to 
change,  modify,  enlarge  or  restrain,  securing, 
however,  the  pi^perty,  for  the  uses  of  those 
for  whom  it  was  purchased.  [4  Conn.  269 ; 
Breese,  120;  21  Wend.  679;  8  Story  on 
Cons.  §  1387;  Ang.  &  A.  on  Corp.  503;  2 
Kent,  245.]  Ohio  Supreme  Ct  1831,  Town 
of  Marietta  v.  Fearing,  4  Ilam.  427 ;  S.  P. 
if.  JI.  Supreme  Ct.  1856,  Berlin  t,  Qorham, 
84  N.H.  266;  III,  Supreme  Ct  1850,  County 
of  Richland  t>.  County  of  Lawrence,  12  III.  1. 
Sec  Bradford  v.  Cary,  5  if<?.(5  Greerd,)  339 ;  La. 
Supreme  Ct.  1857,  Laytonr.  New  Orleans,  12 
La.  Ann.  515 ;  N.  T.  Superior  Ct.  Davidson 
V.  Mayor  &c.  of  New  York,  27  H(yu).  Pr.  842 ; 
Terrett  «.  Taylor,  9  Oranchj  43;  Shorter  v. 
Smith,  9  Ga.  517. 

159.  Such  grants  of  political  power  are 
for  the  public  good,  and  confer  no  vested 
rights  as  against  the  government.  JV.  T. 
Supreme  (ft.  1835,  People  i-,  Morris,  13  Wend. 
325. 

160.  Where  the  grantees  as  well  as  the 
grantors  of  a  franchise  are  public  bodies,  cre- 
ated solely  for  municipal  and  political  ob- 
jects, the  grant  is  not  beyond  the  legislative 
power  to  revoke.  A  legislative  body  cannot 
part  with  its  powers  or  delegate  them  to  mu- 
nicipalities, so  as  to  be  unable  to  exercise 
them  on  aU  suitable  occasions.  Thus  a  grant 
to  a  town  of  the  right  to  establish  a  ferry  is 
both  from  the  relation  of  the  parties  and  the 
subject-matter,  to  be  deemed  rather  as  a  pub- 
lic law  than  as  a  contract ;  and  is  repealable. 
U.  S.  Supreme  Ct.  1850,  East  Hartford  tj. 
Hartford  Bridge  Co.  10  n<m.  511. 

161.  Municipal  corporations  are  at  the 
control  of  the  legislature,  and  their  powers 
may  be  enlarged  or  diminished  by  the  legis- 
lature at  will.  And  this  need  not  be  done 
by  an  act  professing,  in  terms,  to  amend  the 
charter ;  but  may  as  effectually  be  done  by  an 
act  incorporating  a  railway  company.  III. 
Supreme  Ct.  1859,  Robertson  v.  City  of  Rock- 
ford,  21  III.  451. 

162.  Where  the  mayor  and  aldermen  of  a 
city  corporation  were,  by  statute,  m.ide  com- 
missioners of  the  jail  of  the  county  in  which 

'the  city  was  situated,  and  they  built  a  jail 


partly  at  the  expense  of  the  county  and  part- 
ly at  the  eicpense  of  the  city,  claiming  to  be 
reimbursed  from  the  county  for  the  latter 
part, — Heldy  that  the  right  of  inspection  and 
direction  over  the  jail,  with  the  power  to  ap- 
point a  jailor,  were  not  vested  franchises  in 
the  corporation,  and    that  the   legislature 
might  repeal  the  statute  without  the  consent 
of  the  city.    Although  privato  corporations 
cannot  be  deprived  of  their  franchises  but  by 
a  judicial  judgment,  all  such  corporations  as 
are  made  merely  for  the  purpose  of  city  gov- 
ernment of  town  police,  are  so  far  the  crea- 
tures of  the  legislature  that  they  may  be  con- 
trolled by  it,  and  have   their  constitutions 
altered    and     amended     by    the     govern- 
ment in  such  manner  as  the  public  interest 
may  require.     [9  Cranch,  43 ;  4  Wlieat.  518  ] 
Oa.  Superior  Ct.  1823,  State  v.  Mayor  &c.  of 
Savannah,  R.  M.  Charlt.  250. 
•  163.  A  town  or  other  municipal  corpora- 
tion may  be  abolished,  although  it  is  the 
trustee  of  a  public  charity.     There  can  be  no 
insuperable  difficulty  in  the  exercise  of  such 
legislative  power,  though  it  has  the  incidental 
effect  to  leave  the  trust  estate  and  fund  with- 
out the  trustee  as  created  by  the  charter. 
The  principle  that  the  legislature  can  no 
more  defeat  the  title  of  a  trustee  or  affect  his 
right  over  the  trust  fund,  than  they  can  di- 
vert or  destroy  the  fund  itself,  must  not  be 
regarded  as  depriving    the  State  of  their 
power  to  alter  or  abolish  the  municipal  or- 
ganization of  towns,  when  it  is  deemed  neces- 
sary for  public  interests.    If  a  town  was  or- 
ganized for  the  purpose  of  aiding  the  State 
in  sustaining  its  form  of  government,  the 
power  must  necessarily  reside  in  the  State  to 
abolish  that  organization,  when  it  ceases  to 
have  that  effect.    If  towns,  by  their  charters 
or  in  any  other  way,  are  made  trustees  of 
such  an  estate  for  such  purposes,  their  right 
and  title  as  such  is  held  subject  to  be  defeated, 
whenever  the  State  shall  deem  it  necessary  to 
abolish  their  existence  as  a  town,  or  as  a 
municipal  organization.      Vt.   Supreme   Ct. 
1856,  Town  of  Montpelier  r.  Town  of  East 
MontpeUer,  29  Vt.  12. 

164.  It  is  true  that  there  cannot  be  at  the 
same  time  two  municipal  corporations  in  the 
same  place,  exercising  the  same  or  similar 
powers,  jurisdictions,  and  privileges  [Willc. 
Corp.  27].  But  the  legislature  may  alter  the 
limits  of  the  old  corporation,  alter  its  fran- 
I  chiscs  or  create  a  new  corporation,  and  so  far 
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as  the  two  charters  may  conflict,  the  latter  is 
a  repeal  of  the  former.  N,  J!  Supreme  Gt, 
1854,  City  of  Patterson  «.  The  Society  for 
Manufactures,  4  Zabr.  386. 

165.  A  legislatiye  act  looking  to  the  ex- 
tenfflon  of  the  limits  of  a  municipal  corpora- 
tion is  not  in  the  nature  of  a  contract,  as  no 
private  vested  rights  are  affected  in  the  sense 
of  the  constitution ;  and  may  be  repealed  at 
the  discretion  of  the  law-making  power. 
The  persons  who  are  taken  in  by  such  exten- 
raon  cannot  be  heard  to  complain;  they  have 
no  voice  in  the  matter ;  no  power  to  resist ; 
nor  any  legal  rights  infringed  thereby.  Tenn. 
Supreme  Ct.  1859,  McCallie  v.  Mayor  &c.  of 
Chattanoop^a,  8  Head^  817. 

160«  Where  a  statute  dividing  a  town 
enacts  that  the  new  incorporation  shall  pay  a 
£hare  of  certain<iiiture  expenses,  and  they  are 
accordingly  paid  for  several  years,  a  sub- 
sequent statute,  exonerating  the  new  town 
from  this  liability,  is  unconstitutional,  as  it 
impairs  the  obligation  of  the  contract  cre- 
ated by  the  act  of  division  and  incorporation . 
Me.  Bupreme  Ct,  1829,  Bowdoinham  f>.  Rich- 
mond, 6  Me.  (6  Oreenl.)  112. 

167*  The  assent  of  the  original  town  to 
the  statute  cannot  be  inferred  from  its  neg- 
lect to  oppose  the  petition  upon  which  it 
was  enacted.    lb, 

168.  Although  it  is  well  settled  that  the 
charters  of  public  or  municipal  corporations 
may  be  altered  by  the  legislature  at  pleasure, 
yet  where  a  franchise  conferred  upon  such  a 
corporation  partakes  of  the  character  both  of 
a  power  conferred  for  public  purposes,  and  of 
one  conferred  for  the  private  advantage  or 
emolument  of  the  'corporation,  the  legislature 
cannot  transfer  to  others  the  advantage  or 
emolument  while  the  franchise  continues. 
Thus,  where  the  charter  of  a  municipal  corpo- 
ration gives  power  to  license  liquor  dealers,  re- 
stricting the  number,  and  collecting  a  license 
fee  from  each,  and  to  appropriate  the  moneys 
to  city  purposes,  the  legislature,  though  they 
may  repeal  the  power  wholly,  cannot  constitu- 
tionally continue  the  franchise  and  permit  its 
exercise,  and  yet  dijirert  the  advantage  to  an- 
other purpose ;  because  that  would  invade  the 
private  interest  of  the  corporation.  It  may 
take  away  the  franchise  entirely ;  but  if  it  be 
permitted  still  to  reside  with  the  corporation 
it  must  remain  with  all  its  incidents  and  ad- 
vantages. [3  Hill,  539 ;  10  Wend.  547 ;  13  Id. 
325.]    Mi89,  Ct,  of  Errors,  1850,  Trustees  of 


Aberdeen  Acad.  «.  Mayor  &c.  of  Aberdeen, 
13  Smed.  <h  M,  645;  8.  P.  1847,  Corporation 
of  Aberdeen  v.  Saunderson,  8  Smed.  d:  M.  663. 

169.  Where  the  legislature  incorporated  a 
city,  and  by  the  same  act  relinquished  to  the 
corporation  certain  lands  for  its  benefit,  with 
power  to  sell  and  apply  the  purchase  money 
to  build  a  jail  and  court-house  for  the  coun- 
ty, the  remainder  to  be  applied  for  education- 
al purposes  within  the  city,  and  the  charter 
was  subsequently  revoked, — Held,  that  the 
charter  did  not  confer  a  vested  right  upon 
the  city  to  the  erection  of  the  court-house  out 
of  the  fund ;  that  until  the  trust  had  been 
executed  it  was  competent  for  the  legislature 
to  change  or  abolish  it,  and  that  the  trust 
for  education  (while  unexecuted)  was  also 
dependent  on  legislative  will,  and  could  be 
revoked.  Tex  Supreme  Ct.  1854,  Bass  «. 
Fontleroy,  11  Tex,  698. 

170.  The  Btate  does  not  possess  unre- 
strained power  over  a  corporation  not  in- 
vested with  political  power,  nor  created  to 
be  employed  and  partake  in  the  administra- 
tion of  government,  or  to  control  funds  be- 
longing to  the  State,  or  to  conduct  transac- 
tions in  which  the  State  alone  is  interested. . 
It  has  unrestrained  power  over  such  corpora- 
tions only  as  may  be  characterized  as  the 
agents  or  instruments  of  the  government. 
A  university  is  not  such  a  corporation,  and 
frinds  bestowed  upon  it  by  a  city  are  beyond 
legislative  control.  Ky.  Ct,  of  Appeals,  1 855 , 
City  of  Louisville  v.  Univei^ity  of  Louisville, 
15  B,  Monr,  642. 

171.  If  the  funds  of  an  incorporated  uni- 
versity are  wholly  public  property,  and  the 
persons  who  have  rendered  services  have  all 
received  compensation,  the  charter  does  not 
constitute  a  contract,  for  there  is  no  consider- 
ation. Such  a  corporation  is  a  public  cor- 
poration; and  the  charter  may  be  altered, 
amended  or  repealed  by  the  legislature,  at 
pleasure.  Ala,  Supreme  Ct.  1833,  Trustees 
of  University  of  Alabama  v.  Winston,  5  Stew, 
&  P.  17. 

For  the  distinction  between  Poblic  cor- 
porations and  Prlyate  corporations,  see 
those  titles. 

2.  Alteration;  Amendment. 

172.  The  general  power  to  alter  or 
amend*  The  general  power  which  the  State 
possesses  over  all  corporations,  under  proper 
limitations,  to  change,   modify,  enlarge  or 
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reetram  its  franchises,  with  a  due  regard 
however,  to  the  security  of  the  corporate 
property  for  the  use  of  the  corporators,  is  re- 
stricted in  case  of  private  corporations, 
whether  civil  or  eleemosynary,  to  the  passing 
of  such  amendments  to  the  charter  as  are 
merely  ancillary  to  the  main  design  of  the 
corporation.  It  cannot  repeal,  impair,  or  al- 
ter the  rights  and  privileges  conferred  by  the 
charter,  against  the  consent,  and  without  the 
default  of  the  corporation  judicially  ascer- 
tained and  declared.  If  the  alteration  pro- 
posed in  the  charter  of  such  a  corporation, 
by  legislative  enactment,  are  merely  ancillary 
and  not  ftmdamentAl,  they  may  be  accepted 
by  a  majority  of  the  corporators ;  and  when 
so  assented  to,  they  are  binding  on  the 
whole ;  but  when  the  alterations  are  ftmda- 
mental,  the  acceptance  must  then  be  unani- 
mous. Tenn.  Supreme  Gt  1806,  Woodfork 
€.  Union  Bank,  8  Coldw,  488. 

For  the  power  of  the  State  to  Legislate 
over  corporations,  otherwise  than  in  enact- 
ing, amending  or  repealing  their  charters,  see 

LlSGISLATlOK. 

173.  The  modification  of  a  charter  in  en- 
larging the  time  of  commencing  and  com- 
pleting the  work  for  which  the  company  was 
incorporated,  is  such  an  incident  to  all  char- 
ters as  becomes  within  the  constitutional 
power  of  the  State  to  exercise,  and  with  due 
notice  of  which  all  its  citizens  must  be  pre- 
sumed to  contract.  It  is  not  such  a  funda- 
mental radical  change  as  diverts  the  funds 
from  the  original  purpose  to  which  they 
were  dedicated,  or  is  manifestly  prejudicial 
to  the  stockholders,  but  is  auziliaiy  to  the 
original  object  of  the  incorporation,  and 
beneficial  to  the  stockholders.  Md.  €t,  of 
AppealSj  1868,  Taggart  v.  Western  Maryland 
R.  R  Co.  24  Md,  568. 

174.  A  corporation  for  religious  or  elee- 
mosynary purposes,  whose  funds  have  in- 
creased to  an  amount  much  in  excess  of 
the  purposes  of  its  foundation,  may,  without 
violation  of  the  constitutional  provision  pro- 
hibiting a  State  from  passing  any  law  im- 
pairing the  obligation  of  contracts,  apply  for 
and  obtain  an  amendment  of  its  charter,  by 
which  its  name  changed,  and  it  may  be 
authorized  to  apply  its  surplus  fimds  to 
other  purposes  than  those  for  whidi  the 
charity  was  originally  established.  8,  0.  Ct, 
of  Errors,  1859,  Attorney  General «.  Clergy 
Society,  10  Bich.  Eq,  604. 


175*  The  recognition  of  the  existence  of  a 
corporation  by  the  written  constitution  of  a 
State  does  not  make  its  charter  a  part  of  the 
organic  law  so  that  the  legislature  cannot 
modify  it  with  the  consent  of  the  corpora- 
tors. Ill  Supreme  Ct,  1844,  People  c.  Mar- 
shall, 1  G.lm,  672. 

17  6*  A  provision  in  the  charter  of  a  cor- 
poration that  it  should  not  be  revoked,  al- 
tered or  restrained,  without  consent  of  the 
corporation,  and  limiting  the  power  of  the 
legislature  so  as  to  prevent  any  subsequent 
imposition  upon  the  corporation  '^of  any 
other  or  further  duties,  liabilities  or  obliga- 
tions,'' does  not  preclude  the  legislature 
from  providing  more  effectual  remedies  to 
compel  a  performance  of  the  duties  and  lia- 
bilities of  such  corporation,  and  fixing  the 
mode,  time  when,  and  court  where  such 
remedy  shall  be  enforced.  Me.  Supreme  Ct, 
1857,  Gowen  «.  Penobscot  R.  B.  Co  44  Me, 
140. 

177.  Consent  cdT  a  State.  The  act  of 
separation  of  Maine  from  the  State  of  Massa- 
chusetts provided  that  the  powers  of  Bow- 
doin  College  should  not  be  altered  without 
the  subsequent  agreement  of  both  States; 
and  subsequently  the  legislature  of  Massar 
chusctts  passed  a  resolve,  **  that  (he  consent 
and  agreement  of  the  commonwealth  be,  and 
hereby  is  given  to  any  alteration  or  modifica- 
tion of  the  above-mentioned  clause  or  pro- 
vision in  said  act  relating  to  Bowdoin  Col- 
lege, not  affecting  the  rights  or  interests  of 
this  commonwealth,  which  the  president  &c. 
or  others,  having  authority  to  act  for  said 
corporation,  may  make  therein,  with  the  con- 
sent of  the  legislature  of  the  State  of  Maine ; 
and  such  alterations  &c.  made  as  aforesaid, 
are  hereby  ratified  on  the  part  of  this  com- 
monwealth;"— Hdd,  that  this  resolve  did 
not  authorize  the  legislature  of  Maine  to 
nxake  alterations  in  the  charter  of  the  col- 
lege which  should  divert  the  funds  of  the 
founder  from  their  original  objects,  or  vest 
the  visitatorial  power  in  other  bodies  or  per- 
sons than  the  trustees  &c.  marked  out  in  the 
charter;  and,  a  fortiori,  did  not  justify  the 
transfer  of  those  powers  from  the  trustees  to 
any  other  persons  not  in  privity  with  them. 
U.  8,  Cere,  Ct,  Me,  1888,  Allen  v.  McEeen,  1 
Sumn,  276. 

178*  Such  resolve  authorizes  alterations 
and  modifications  to  be  made  by  the  boards 
of  the  GoUege,  or  by  persons  authorized  by 
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the  boards,  with  the  consent  of  the  legislar 
tore,  and  not  by  the  legislature  \nthout  their 
consent.    /&. 

179.  Application  Ibr  an  amendment.  A 
court  of  equity  has  no  power  by  injunction, 
either  at  the  instance  of  a  stockholder,  or  of  a 
third  party,  to  restrain  a  corporation  fix»m 
applying  to  the  legislature  for  an  alteration 
of  its  charter.  N.  J,  Chanoerp,  1863,  Story 
e.  Jersey  City  &c  Plank  Boad  Co.  16  N.  J. 
Sq.  (1  Oreen)  13. 

1  SO.  Where  a  turnpike  company  petitioned 
the  legislature  for,  and  obtained  an  amend- 
ment to  their  charter,  increasing  the  toils  of 
mail  coaches  without,  informing  the  legisla^ 
ture  that  such  a  coach  ran  on  their  road,  and 
without  giving  notice  of  their  application  to 
the  proprietfjr  of  the  coach, — Bsldj  that  the 
amendment  was  not  therefore  to  be  deemed 
fraudulently  obtained  and  void.  Conn,  Stir 
preme  Ct.  1835,  Derby  Turnpike  Co.  t.  Parks, 
10  Conn.  522. 

181.  Necessity  of  corporate  acceptance 
of  amendment.  That  in  general,  when  there 
is  no  power  reserved  to  the  legislature  to  alter 
the  charter,  an  amendment  which  substan- 
tially changes  the  charter,  requires  assent  or 
acceptance  by  the  corporation, — see  Lincoln 
9,  Kennebec  Bank,  1  Me,  (1  Chreenl.)  79; 
Galena  &  Chicago  R.  R.  Co.  t.  Appleby,  28 
III,  283;  Illinois  River  R  R.  Co.  t>.Zimmer, 
20  III.  654, — also,  tfupra  1 — 81. 

1S2.  That  the  rule  applies  to  an  acf  ex- 
tending the  term  of  a  corporation, — see  Lin- 
coln c.  Kennebec  Bonk,  1  Me,  (1  Qreerd.)  79. 

183.  Although  the  charter  of  an  incorpo- 
rated company  may  be  altered  by  the  pro- 
curement of  the  company,  in  furtherance  of 
the  designs  and  objects  of  the  company ;  yet 
due  regard  must  be  had,  in  all  such  cases,  to 
the  inviolability  of  private  contracts.  The 
assent  of  subscxibers  must  be  obtained  to 
any  amendment  of  the  charter  which  ma- 
terially or  essentially  alters  the  conditions 
upon  which  the  original  contract  of  the  par- 
ties was  made.  Ga,  Supreme  Ct,  1852,  Win- 
tern.  Mnscogue  R  R.  Co.  11  6^0. 438. 

184.  Amendments  of  the  charter  of  an  in- 
corporated company  which  are  necessary  to 
carry  into  effect  its  main  design,  may  be 
made  without  the  consent  of  a  shareholder. 
But  an  amendment  which  fundamentally 
changes  the  ol^ects  and  purposes  of  the  act 
of  incorporation,  may  be  resisted  by  the 
stockholderB,  unless  provided  for  in  the  char- 


ter itself,  or  in  the  general  laws  of  the  State 
in  force  at  the  time  the  act  of  incorporation 
was  passed.  Ky,  Ct,  of  AppeaU,  1859,  Fry  «. 
Lexington  &  Big  Sandy  R.  R.  Co.  2  Mete, 
314 ;  S.  P.  MicK  Supreme  Ct,  1803,  Joy  «. 
Jackson  &c.  Plank  Road  Co.  11  Mich.  155. 

185.  If  a  corporation  whose  charter  con- 
tains no  reservation  of  power  by  the  legisla- 
ture to  amend  it,  accept  a  subsequent  statute 
which  grants  new  privileges  and  reserves  to 
the  legislature  power  to  amend  the  charter, 
they  are  bound  by  the  reservation,  and  the 
charter  may  thereafter  be  altered  without 
their  consent  Pa,  Supreme  Ct.  1847,  Mo- 
nongahela  Kav.  Cp.  v.  Coon,  6  Pa.  St.  379. 

180.  It  teems  that  an  act  altering  the 
charter  must  ail  be  accepted,  or  no  part  of  it 
EhrenzeUer  «.  Union  Canal  Co.  1  Hawle,  181. 

t87.  By  whom  acceptance  may  be  made. 
In  those  corporate  bodies  where  the  whole 
body  of  stockholders,  or  other  persons  in  in- 
terest, compose  the  corporation,  the  right  of 
assenting  to  any  proposed  change  in  the 
charter  resides  in  them,  though  they  be  ordi- 
narily represented  by  a  board  of  directors 
charged  with  the  exercise  of  the  corporate 
powers.  These,  in  their  capacity  of  man- 
agers, have  no  authority  either  to  call  for  or 
assent  to  a  change  of  the  corporate  constitu- 
tion, but  by  the  agreement  of  a  majority  of 
the  corporators.  Hence  their  assent  to  an 
amendment  of  the  charter  cannot  be  deemed 
to  amount  to  an  acceptance  on  the  part  of 
the  corporation.  Pa,  Supreme  Ct.  1850, 
Commonwealth  v.  Cullea,  IS  Pa,  St,  133. 

188.  The  will  of  the  majority  of  a  corpora- 
tion should  govern  in  the  adoption  of  an 
amendment  to  their  charter  of  incorporation, 
unless  there  is  fraud,  or  the  original  purpose 
of  the  corporation  be  entirely  changed  by  the 
amendment  III.  Supreme  Ct.  1857,  Sprague 
V.  Illinois  River  R.  R  Co.  19  III,  174. 

189.  An  amendment  of  the  charter  of  a 
plank  road  company  authorizing  it  to  mort- 
gage its  road  to  secure  its  bonds,  is  such  an 
amendment  as  may  be  accepted  by  a  majority 
of  the  stockholders.  Mich.  Supreme  Ct.  1868, 
Joy  V,  Jackson  &c.  Co.  11  Mich,  155. 

190.  A  mandamus  wUl  not  be  issued,  on 
the  petition  of  a  majority  of  the  members  of 
an  incorporated  society,  to  compel  the  body 
in  whom  the  corporate  powers  are  vested,  to 
affix  the  common  seal  to  alterations  and 
amendments  of  the  charter,  contrary  to  their 
own  judgment    Where  a  charter  vests  the 
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control  of  the  corporate  concenis  in  a  select 
body  or  board,  the  shareholders  at  large  have 
no  right  to  interfere  with  the  doings  of  these, 
their  charter  agents.  Po.  Supreme  Ct  1821, 
Commonwealth  v.  Trustees  of  8t.  Mary's 
Church,  6  8erg.  d  B,  508. 

}91.  The  acceptance  of  an  amendment  to 
the  charter  of  a  railroad  corporation  by  the 
president  and  directors  of  the  company^ 
under  the  authority  of  a  majority  of  the 
stockholders,  is  not  obligatory  upon  non-as- 
senting subscribers;  but  if  accepted  by 
stockholders  representing  a  majority  of  all 
the  stock,  it  will  be  obligatory  upon  all  the 
subscribers  for  stock.  Arh.  Supreme  Ct, 
1859,  Witter  v.  Mississippi  &c.  B.  R.  Co.  20 
Arh  463. 

192.  A  charter  incorporated  the  members 
of  a  religious  society  under  the  title  of  "  The 
Trustees  ofthe  Roman  Catholic  Society,"  &c. 
and  declared  that  the  trustees  and  their  suc- 
cessors to  be  elected  as  hereinafter  mentioned, 
should  have  perpetual  succession  &c.  and 
generally  that  such  trustees  should  have  all 
the  powers  of  a  corporation.  It  also  named 
the  trustees  in  the  first  instance,  and  provided 
that  the  future  trustees  should  consist  of  the 
pastors  of  the  church  not  exceeding  three  in 
number,  and  of  eight  lay  members  to  be 
elected  annually  by  the  society.  And  it 
made  seven  trustees  a  quorum,  and  vested  in 
them  the  management  of  the  temporal  busi- 
ness of  the  corporation.  A  subsequent  statute 
authorizing  the  corporation  to  amend  its  char- 
ter under  the  statute  [Pa.  Stat.  1791],  pro- 
vided that  corporations  might  submit  amend- 
ments to  the  court,  who  should  certify 
upon  their  lawfulness.  Heldy  that  the  con- 
gregation could  propose  or  signify  their  as- 
sent to  alterations  only  through  the  trustees. 
It  is  implied  that  the  act  of  the  gocemment 
of  the  corporation,  if  fairly  obtained,  shall  be 
sufficient  evidence  of  the  assent  of  all  to  the 
proposed  alterations.  Under  such  a  charter, 
the  trustees  are  the  corporate  organ,  not  only 
for  ordinary  business,  but  for  the  expression 
of  its  will  in  regard  to  the  alteration  of  a  fun- 
damental article  of  the  charter.  Fa,  Sur 
preme  Ct.  1821,  St.  Mary's  Church  case,  6 
Serg,  <&  B.  498 ;  again,  1822,  7  Serg.  &  R 
617. 

193.  In  such  case,  however,  the  amend- 
ments proposed,  are  not  to  be  considered  as 
the  act  of  the  corporation,  merely  because 
they  are  offered  under  the  corporate  seal. 


The  seal  is  not  conclusive,  but  at  most,  pre- 
sumptive evidence  of  the  corporate  act,  and 
the  court  may  inquire  into  the  authority  by 
which  it  was  affixed.  Pa.  Supreme  Ct 
1822,  St.  Mary's  Church  case,  7  Serg.  di  B. 
517. 

194«  Since  in  this  case  the  trustees  con- 
sisted of  different  classes,  holding  by  different 
tenures,  and  the  object  of  the  proposed  al- 
teration was  to  remove  the  clerical  class 
from  the  trusteeship,  and  constitute  the  trus- 
tees wholly  of  lay  members,  and  it  ap- 
peared that  one  of  the  former' was  excluded 
from  the  board  without  authority,  by  a  reso- 
lution of  the  latter,  and  was  therefore  absent 
from  the  meeting  at  which  the  resolutions 
for  altering  the  charter  were  adopted, — JBeld, 
that  the  act  of  the  board  was  illegal,  and  the 
amendments  could  not  be  deemed  lawful 
lb. 

195«  In  corporations  where  there  are  dif- 
ferent classes,  the  majority  of  each  class  must 
consent  before  the  charter  can  be  altered,  if 
there  is  no  provision  in  the  charter  respect- 
ing alterations.    Tb. 

190.  Time  of  acceptance*  The  legislature 
may  alter  a  charter  if  the  alteration  be 
agreed  to  either  before  or  after  the  passage  of 
the  act.  The  assent  of  the  stockholders  re- 
lates back  to  the  date  of  the  law.  Pa.  Su- 
preme Ct.  1829,  Ehrenzeller  «.  Union  Canal 
Co.  1  Bawle,  181. 

1^7«  How  acceptance  may  be  shown* 
When  an  act  amendatory  of  the  charter  of  a 
corporation  contains  no  provision  requiring  a 
formal  acceptance  of  it,  acceptance  may  be 
implied  from  corporate  acts.  Grants  benefi- 
cial to  a  corporation  may  be  presumed  to 
have  been  accepted,  [7  Pick.  844.]  Me.  Sur- 
preme  Ct.  1859,  Bangor  &c.  R  IL  Co.  v. 
Smith,  47  Me.  84. 

.198.  Even  when  a  particular  mode  of  ac- 
ceptance has  been  prescribed,  and  has  not 
been  followed,  corporate  acts  may  amount  to 
acceptance,  binding  the  corporation  and 
stockholders  taking  part  in  them,  as  towards 
third  persons.  Ohio  Supreme  Ct.  1861, 
Owen  V.  Purdy,  12  Ohio  St.  73. 

199.  Assent  of  the  corporators  at  large 
may  be  presumed  from  long  acquiescence  in 
the  acts  and  declarations  of  the  officers  of 
the  company,  recognizing  the  amendment. 
But  where  the  amendment  was  one  which 
dispensed  with  an  election  for  the  year,  con- 
tinuing the  same  persons  in  office,  and  it 
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did  not  appear  that  such  officers  notified 
the  corporators  of  the  amendment, — HM^ 
that  the  omission  to  hold  such  election,  and 
the  non-action  of  the  corporators  for  two 
months,  during  which  it  did  not  appear 
that  the  officers  acted  as  such  with  the 
knowledge  of  the  corporators,  did  not 
amount  to  evidence  of  an  acceptance  on  the 
part  of  the  latter.  Pa.  Supreme  Ct.  1850, 
Conunonwealth  v,  Cullen,  13  Pa.  8t,  183. 

200*  The  assent  of  a  corporation  to  an 
act  altering  or  destroying  its  charter  can  be 
inferred  only  from  the  acts  of  the  corpora- 
tion itself.  It  cannot  be  inferred  firom  the 
fiEu;t  that  individual  members  accepted  and 
held  offices  under  a  new  corporation  which 
it  was  the  object  of  the  law  in  question  to 
create.  Nor  can  it  be  inferred  &om  a  sub- 
sequent non-user  of  the  corporate  franchises, 
especially  after  the  corporation,  by  express 
vote,  formally  protested  against  the  law. 
Ifd.  Ct,  of  Appeals^  1838,  Regents  of  Univer- 
aity  of  Md.  «.  Williams,  9  Gdl  &  J,  865. 

201.  An  amendment  authorizing  an  elec- 
tion of  officers  to  be  held  is  not  to  be  deemed 
accepted  on  the  part  of  the  corporation  by 
the  act  of  a  majority  of  the  corporators 
holding  the  election  accordingly,  in  the  face 
of  a  remonstrance  against  it  on  the  ground 
of  the  non-acceptance  of  the  amendment. 
Such  dissent  on  the  part  of  the  minority 
renders  it  necessary  that  the  acceptance  of 
the  amendment  should  be  deliberated  on  in 
a  meeting  regularly  convened.  Pa.  Supreme 
Ct.  1850,  Commonwealth  tJ.  CuDen,  18  Pa. 
St,  133. 

802.  Yalidity  of  reserved  power  to  alter. 
A  reservation,  in  a  charter,  of  power  to  the 
legislature  to*  alter  or  repeal  the  charter  in 
future,  is  valid,  and  alterations  made  within 
it  are  binding  upon  the  corporation.  HF.  Y. 
Chaneery^  1828,  McLaren  v.  Pennington,  1 
Paige,  102 ;  N.  F.  Supreme  Ct.  1882,  People 
f).  Manhattan  Co.  9  Wend.  851 ;  Minn.  Su- 
preme Ct.  1854,  Perrin  u.  Oliver,  1  Minn. 
202;  Maes.  Supreme  Ct.  1850,  Roxbury  v. 
Boston  &  Providence  R.  R.  Corporation,  6 
Cueh.  424;  N.  J.  Ct.  of  Errors,  1864,  State 
r.  MiUer,  31  N.  J.  Law  (2  Vroom),  521. 

203.  Where  the  charter  reserves  to  the 
legislature  the  power  to  modify,  a  modifica- 
tion of  a  charter,  assented  to  by  a  major- 
ity of  the  stockholders,  is  not  unconstitu- 
tional, as  against  those  who  do  not  assent, 
as  impairing  the  obligation  of  a  contract. 


N,  T.  Supreme  Ct.  1853,  White  «.  Syracuse 
&  Utica  R.  R.  Co.  14  Barh.  559.  And  see 
Troy  &  Rutland  R,  R.  Co.  v.  Kerr,  17  Id, 
581. 

204.  A  provision  in  a  charter  that  the 
constitution  of  the  body  shall  never  be  al- 
tered in  any  other  manner  than  by  an  act  pf 
the  legislature,  is  equivalent  to  an  express 
reservation  of  power  by  the  legislatui*e  to 
amend  it  without  the  consent  of  the  cor- 
porators. Pa.  Supreme  Ct.  1838,  Com- 
monwealth V.  Bonsall,  3  Whart.  560. 

205.  Reservation  by  a  general  law.  Where 
a  general  law  provides  that  the  charter  of 
every  corporation  granted  by  the  legislature 
shall  be  subject  to  alteration,  suspension,  or 
repeal,  in  its  discretion,  the  legislature,  in 
granting  a  charter,  must  be  deemed  to  have 
reserved  to  themselves  the  right  of  altering, 
suspending,  or  repealing  the  same  when- 
ever, in  their  discretion,  the  public  good 
may  require  it,  as  fully  as  if  the  reservation 
were  inserted  in  the  charter.  And  all  con- 
tracts, express  or  implied,  resulting  from 
the  act  of  incorporation  and  its  acceptance 
by  the  stockholders,  must  be  deemed  to 
have  been  entered  into  by  both  parties  sub- 
ject to  that  reservation.  If.  J.  Chancery,  " 
1863,  Story  r.  Jersey  City  &c.  Plank  Road 
Co.  16  N.  J.  Eq.  (1  Ghreen),  13.  Compare 
Troy  V.  Rutland  Plank  Road  Co.  tJ.  Kerr,  17 
Barb.  581. 

206.  A  charter  which  was  granted  after 
the  enactment  of  a  general  statute  reserving 
power  to  alter  &c.  corporate  charters  gen- 
erally, may  be  altered  <fcc.  by  virtue  of  such 
reservation,  notwithstanding  the  charter 
itself  contain  no  express  reservation  of  a 
power  in  the  legislature  to  change  it.  Such 
a  general  act  is  not  unconstitutional  in  its 
application  to  charters  subsequently  granted. 
It  must  be  taken  as  forming  a  part  of  all 
subsequent  charters,  and  to  be  agreed  to  by 
their  acceptance.  Maes.  Supreme  Ct.  1855, 
Mass.  General  Hospital  v.  State  Mutual  Life 
Assurance  Co.  4  Oray,  227 ;  N.  Y.  Supreme 
Ct.  1850,  Suydam  v.  Moore,  8  Barb.  358. 

207.  Construction  of  statutes  reserving 
power  to  alter  charters.  The  charter  of  a 
bank,  organized  in  New  York  in  1843,  pro- 
vided that  the  legislature  might,  at  any 
time,  alter  it ;  and  the  then  existing  consti- 
tution of  1821,  contained  a  provision  re- 
quiring two-thirds  of  the  members  of  the 
legislature  to  concur  in  an  act  for  the  alter- 
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ation  of  a  corporation.  HuAdy  that  this  con- 
stitutional provision  did  not  enter  into  the 
contract  between  the  State  and  corporations 
chartered  while  that  constitution  was  in 
force,  so  as  to  prevent  alteration  of  their 
charters  by  a  mere  majority  vote,  as  allowed 
by  the  subsequent  constitution  of  1846. 
The  power  reserved  in  a  charter  to  amend 
it,  is  one  to  be  exercised  by  the  legislative 
power,  in  any  mode  consistent  with  the 
constitution  for  the  time  being.  N,  Y,  Ct,  of 
Appealsy  1860,  Matter  of  Reciprocity  Bank, 
22  iV:  7.  9 ;  17  How.  Pr.  328. 

S508,  The  provision  of  the  New  York 
constitution  of  1846 — that  nothing  therein 
contained  shall  affect  any  charter  theretofore 
granted  by  the  State — forms  a  part  of  a 
general  saving  provision,  intended  to  pre- 
vent vested  rights  from  being  impaired  by 
its  direct  operation.  It  was  never  intended 
that  all  charters,  so  far  as  regarded  the  in- 
struments of  external  control  to  which  they 
were  subject,  should  remain  the  same  as  be- 
fore. Thus,  modifications  introduced  into 
the  constitution  of  1846,  relative  to  the 
mode  of  passing  statutes  affecting  corporsr 
tions,  apply  to  statutes  affecting  corporations 
formed  before  the  adoption  of  that  constitu- 
tion. N,  T.  Supreme  Gt  1863,  White  c.  Syra- 
cuse <&  Utica  R.  R.  Co.  14  Barb.  559. 

209.  Where  the  right  to  alter  the  charter 
is  reserved  to  the  legislature,  the  meaning 
is,  that  it  shall  be  exercised  by  the  body  of 
men  who  answer  that  description  at  the 
time  that  the  alteration  is  to  be  made,  gov- 
erned by  the  rules  which  shall,  at  that  time^ 
be  prescribed  by  the  fundamental  law  of 
the  State.  Even  if  the  then  existing  con- 
stitution was  contemplated  by  the  parties, 
it  must  also  have  been  contemplated  by 
them  that  the -sovereign  power  of  the  State 
might  change  the  fundamental  law  at  any 
time.  And  it  would  necessarily  become  a 
part  of  the  contract  that  any  future  legisla- 
ture might  alter  the  charter  of  the  company, 
provided  that  it  did  not  violate  any  pro- 
vision of  the  constitution  in  force  at  the 
time  of  the  alteration.    Tb, 

210.  The  restrictive  clause  in  a  general 
plank-road  law  which  provides  that  any 
future  alteration  or  amendmoit  shall  not  af- 
fect the  corporate  rights  of  companies  formed 
under  it,  unless  specially  named  in  the  act 
of  amendment  is  in  fact,  but  a  stipulation 
that  the  rights  of  such  companies  shall  not 


be  affected  to  their  prejudice  without  their 
consent,  by  any  such  alterations ;  but  it  does 
not  prevent  the  legislature,  by  general 
amendment,  from  removing  any  restrictions, 
or  releasing  or  diminishing  any  obligations 
imposed  upon  such  companies  by  the  gene- 
ral act  Midi.  Supreme  Ct.  1802,  People  v. 
Grand  &c.  Plank  Road  Co.  10  Mich.  400. 

211«  Where  the  charter  of  a  bridge  com- 
pany provided,  that,  whenever  the  tolls 
should  reimburse  to  the  company  the  sums 
advanced  by  them  in  building  the  bridge, 
and  certain  other  expenses,  with  an  interest 
of  12  per  cent,  per  annum  thereon,  the 
bridge  &c.  and  rate  of  tolls  should  be  sub- 
ject to  such  regulations  and  orders  as  the 
general  assembly  should  think  proper  to 
make ;  and  in  a  subsequent  part  of  the  same 
section,  provided  that  the  grant  might  re- 
ceive such  alterations  from  time  to  time,  by 
the  general  assembly,  as  experience  should 
evince  to  be  necessary  or  expedient, — Held, 
that  these  provisions  did  not  reserve  a 
power  to  repeal  or  alter  the  charter  at  plea- 
sure; but  were  to  be  construed  together, 
the  former  as  securing  to  the  company  its 
tolls  and  revenues  free  from  legislative  con- 
trol, until  the  contingency  specified  should 
occur,  and  the  latter  as  reserving  power  to 
direct  necessary  or  convenient  alterations  in 
the  structure,  and  perhaps  in  the  super- 
vision of  it,  as  experience  should  require. 
Conn.  Supreme  Ct,  1844,  Hartford  Bridge 
Co.  r.  East  Hartford,  16  Conn.  140. 

212.  A  subsequent  amendment  of  such 
a  charter  expressed  to  be  subject  to  altera- 
tion, amendment  or  repeal,  in  the  same 
manner  as  the  original  act,  is  not  to  1^  con- 
strued as  reserving  any  greater  power  of  re- 
peal than  the  original  charter.    lb. 

213«  The  charter  of  a  railroad  corpora- 
tion required  that  in  case  of  disagreement 
as  to  price  of  land,  application  should  be 
made  to  a  vice-chancellor.  An  amendatory 
act  transferred  the  authority  of  the  vice- 
chancellor  to  any  court  of  record  of  the 
C9unty  where  the  land  was  taken.  Held, 
that  a  county  court  had  jurisdiction.  N.  T. 
Supreme  Ct.  1858,  Hosier  t).  Hilton,  15  Harh. 
657. 

214.  A  railroad  charter  was  subjected  by 
the  charter  to  a  certain  tax  on  the  cost  of 
the  road,  as  soon  as  the  net  proceeds  should 
equal  seven  per  cent,  in  lieu  of  all  other  taxes. 
The  charter  by  its  own  terms  could  be  al- 


Alteration  [  CHARTERS.]  and  R&peal. 


171 


tered  or  repealed  by  the  legislature.  A 
subsequent  general  tax  law  subjected  to 
taxation  the  real  estate  of  all  private  cor- 
}x>rations,  ^'  except  those  which  -by  yirtue 
of  any  irrepealable  contract  in  their  charter 
or  other  contracts  with  the  State,  are  ex- 
pressly exempt  from  taxation/*  and  it  re- 
pealed all  acts,  whether  special  or  local,  in- 
consistent with  its  provisions.  Rdd^  that 
the  provisions  of  the  charter  relating  to  tax- 
ation were  repealed  by  the  general  law; 
and,  under  the  latter,  assessments  upon  the 
real  estate  of  the  corporation  could  be 
made.  N.  J.  Ct.  of  Brrors,  1864,  State  v. 
Miller,  81  JT.  J.  Law  (9  Vroom\  521 ;  1865, 
State  «.  Mayor  &c.  of  Jersey  City,  Id,  575. 

215.  In  a  charter  authorizing  the  com- 
pany to  collect  fees  or  tolls,  and  fixing  the 
rates,  a  provision  that  "the  fees  aforesaid 
shall  at  all  times  hereafter  be  subject  to 
alteration  by  the  legislature,''  is  not  fuUy 
exercised  and  spent  by  a  single  statute  al- 
tering the  fees,  without  also  expressly  re- 
serving the  power  to  alter  again.  The  pro- 
vision is,  in  effect,  that  the  fees  for  the 
purposes  aforesaid  are  subject  to  alteration, 
and  the  power  to  alter  is  continuous.  Me. 
Supreme  CU  1831,  Proprietors  of  Side  Booms 
«.  Haskell,  7  Me,  (7  GreenL),  474. 

21 6*  A  general  railroad  act  declared  ex- 
isting corporations  to  be  subject  to  its  pro- 
visions ''not  inconsistent  with  their  char- 
ters," relative  to  acquiring  title  to  lands. 
Held,  that  a  pre-existing  company,  whose 
charter  provided  a  distinct  and  complete 
method  of  acquiring  title,  was  not  bound 
to  pursue  the  new  method,  but  might  still 
teke  that  authorized  by  their  own  charter. 
Since  the  provisions  of  the  latter  act  could  not 
be  grafted  on  the  former,  leaving  it  entire, 
they  must  be  deemed  inconsistent.  N.  T,  Ct 
{^Appeals,  1855,  Clarkson  v.  Hudson  River  R. 
R.  Co.  12  N,  r.  (2  Kem.)j  804 ;  IT.  T,  Supreme 
Ct.  1853,  Visscher  v.  Hudson  River  R.  R. 
Co.  15  Barb.  87 ;  Mosier  v.  Hilton,  Id.  657. 

217.  Extent  of  the  power  reserred*  Un- 
der a  power  reserved  to  amend  a  charter, 
the  legislature  may  give  to  third  persons  a 
light  to  damages  already  sustained  by  them 
by  acts  of  the  corporation,  and  a  remedy 
against  the  corporation  therefor,  which 
would  not  exist  but  for  such  amendment. 
Pa.  Supreme  Ct.  1847,  Monongahela  Nav. 
Co.  «.  Coon,  6  BarTj  879. 

218*  The  right  thus  reserved  to  alter  or 


amend  a  charter  refers  to  matters  of  public 
concern,  but  not  to  an  alteration  or  amend- 
ment solely  of  individual  advantage,  and 
such  as  seriously  affects  rights  of  property 
previously  acquired  and  paid  for  by  the 
corporation  under  the  original  charter.  iV. 
T.  Supreme  Ct  1850,  Milliman  v.  Oswego  & 
Syracuse  R.  R.  Co.  10  Barb.  87.  And  see 
Booe  V.  Junction  R  R.  Co.  10  Ind.  98. 

219«  A  reservation  in  a  legislative  char- 
ter of  the  power  to  alter,  repeal,  or  amend 
the  same,  does  not  imply  the  power  to  alter 
the  vested  rights  acquired  by  the  corpo- 
rators under  the  charter,  and  to  add  new 
parties  and  managers  without  the  consent 
of  the  corporators.  And  such  a  reservation 
carries  with  it  the  necessary  implication  of 
a  power  in  the  corporators  to  accept  or  re- 
ject any  amendment  or  alteration  made  by 
the  legislature.  Ky.  Ct  of  Appeals^  1854, 
Sage  «.  Dillard,  15  B.  Monr.  840. 

220.  A  railroad  charter  did  not  impose 
upon  them  the  burden  of  constructing  new 
roads  laid  out  across  their  track ;  but  it  con- 
tained a  reservation  of  legislative  power  to 
alter,  modify,  or  repeal  it.  After  the  con- 
struction of  defendants'  road,  an  act  was 
passed  providing  that  highways  might  be 
laid  out  across  the  track  of  any  railroad, 
without  compensation  to  the  corporation 
owning  it,  and  requiring  the  railroad  com- 
pany to  construct  the  crossing,  under  pen- 
alty for  neglect.  Hdd^  that  the  act  was 
unconstitutional  in  its  application  to  this 
company.  The  power  reserved  in  the  char- 
ter did  not  include  the  right  to  authorize 
the  taking  of  their  property  without  com- 
pensation. N.  T.  Supreme  Ct  1856,  Miller 
«?.  N.  Y.  &  Erie  R.  R.  Co.  21  Barb.  518. 

221.  The  power  which  the  legislature 
reserves  by  declaring  that  every  act  of  in- 
corporation shall  at  all  times  be  subject  to 
amendment,  alteration,  or  repeal,  at  the 
pleasure  of  the  legislaturo,  must  have  some 
limit  in  extreme  cases.  Thus,  whero  a 
power  is  given  to  a  corporation,  upon  their 
payment  of  damages  caused  by  its  exeroise 
to  third  persons,  and  they  accept  the  power 
and  pay  the  damages,  no  subsequent  statute 
can  take  away  the  property  or  rights  which 
have  become  vested  thereby.  Mom.  Supreme 
Ct.  1859,  Commonwealth  «•  Essex  Ca  13 
Qray^  289. 

222.  Where  a  mill  company  were  required 
by  their  charter  to  construct  and  mAinfftin 
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sufScicnt  fish  ways  for  the  passage  of  fish  up 
the  stream,  to  be  approved  by  the  county 
officers,  and  they  constructed  such  as  were 
approved  by  those  officers,  but  they  proved 
insufficient,  and  the  legislature  subsequently 
granted  the  application  of  the  company  for 
an  amendment  to  their  charter,  with  a  pro- 
viso that  the  company  should  indemnify  all 
persons  having  fish  rights  which  were  in- 
jured by  the  dam,  and  the  company  accepted 
the  act,  and  paid  large  sums  of  money  for 
such  damages, — HeW,^  that  this  constituted  a 
contract  between  the  company  and  the  State, 
such  that  the  legislature  could  not  subse- 
quently impose  upon  the  company  the  duty 
of  constructing  new  fishways,  even  though 
they  had  by  a  general  law  reserved  power 
to  amend  and  repeal  all  charters.  Ma*%, 
Supreme  Ct,  1859,  Commonwealth  v,  Essex 
Co.  13  Oray^  239. 

223*  It  is  the  charter  only,  and  the  rights 
and  liabilities  of  the  company  and  its  cor- 
porators as  such  in  consequence  thereof,  that 
can  be  varied  by  an  act  of  the  legislature, 
and  not  the  private  contracts  made  between 
the  company  as  one^  party,  and  its'  corpo- 
rators as  the  other.  And  there  can  be  no 
distinction  in  this  respect  between  contracts 
to  pay  money  for  its  stock  and  contracts  to 
pay  it  for  any  other  purpose.  Me.  Supreme 
Ct.  1855,  Oldtown  &c.  R  R.  Co.  v.  Veazie, 
89  Me.  671. 

224.  The  usual  reservation  in  a  charter  of 
legislative  power  to  alter,  modify,  or  repeal 
the  charter,  does  not  authorize  the  legisla- 
ture to  impose  pecuniary  burdens  upon  the 
company  of  a  character  different  from  any 
others  in  the  charter,  such  as  allowing  a 
proposed  new  street  or  highway  to  be  laid 
out  across  their  track  without  compensation 
to  them,  and  requiring  them  to  cause  the 
necessary  excavations,  embankments,  and 
other  work  to  bo  done  at  their  own  ex- 
pense. IT.  F.  Supreme  Ct,  1856,  Miller  u. 
New  York  &  Erie  R.  R.  Co.  21  Barl.  518. 

22o*  As  to  the  extent  to  which  the  re- 
served power  to  alter  the  charter  may  be 
exercised  without  consent  of  the  corpo- 
ration,— see  White  t).  Syracuse  &  Utica  R. 
R.  Co.  14  Barb.  (N.  7.\  659 ;  Poughkeepsie 
&  Salt  Point  Plank  Road  Co.  v.  Griffin,  21 
Ba/rb.  454;  Troy  &  Rutland  R.  R  Co.  v. 
Eerr,  17  Barb.  681 ;  Hyatt  < .  McMahon,  25 
Barb.  467. 

226.   It  extends  to  indirldiial  UabiUty. 


A  member  of  a  corporation  whose  charter 
the  legislature  has  reserved  the  power  to 
repeal  or  modify,  holds  his  stock  subject  to 
such  liability  as  may  attach  to  him  in  con- 
sequence of  an  ext^ision  or  renewal  of  the 
charter,  without  his  application  or  consent 
N.  Y.  Ct.  of  AppeaU,  1862,  Bailey  t.  Hollia- 
ter,  26  JV\  F.  112. 

227.  Where  an  association  is  formed  und^ 
a  general  law  which  authorizes  the  members 
to  prescribe,  by  their  articles,  the  conditions 
of  the  individual  liability  of  stockhold- 
ers, a  general  reservation,  in  the  law,  of  the 
power  to  repeal  or  alter  the  act,  reserves  to 
the  legislature,  by  necessary  construction, 
power  to  alter  the  articles  of  association  in 
that  respect.  U.  S.  Supreme  Ct.  1861,  Sher- 
man r.  Smith,  1  Blachy  687. 

228*  Where  the  charter  of  a  mutual  in- 
surance company  reserves  to  the  legislature 
the  right  to  alter  it,  notes  given  to  the  com- 
pany are  subject  to  this  provision,  and  a 
statute  declaring  that  if  the  assets  of  such 
corporation  should  pass  into  the  hands  of  a 
receiver,  he  might  make  assessments  upon 
the  notes,  is  a  legitimate  exercise  of  the 
reserved  power.  Such  reserved  power  may 
be  exercised  in  all  cases,  to  any  extent,  to 
carry  out  the  original  purposes  of  the  incor- 
poration, and  to  secure  the  due  administra- 
tion of  justice  in  regard  to  the  rights  of  the 
creditors  of  the  corporation,  and  the  proper 
disposition  of  its  assets.  N.  F.  Supreme  CL 
1867,  Hyatt  v.  McMahon,  25  Barb.  457. 

229.  New  enactments  imposing  individ- 
ual liability, — Held,  not  unconstitutional  as 
impairing  the  obligation  of  contracts,  in 
their  application  to  a  corporation  previously 
chartered,  where  the  charter  provided  that 
the  legislature  might  at  any  time  alter, 
modify,  or  repeal  the  charter,  or  any  of  its 
provisions.  Matter  of  Reciprocity  Bank,  17 
How.  Pr.  823. 

8.  B/epeal. 

230.  General  power.  That  a  charter  is 
held  upon  an  implied  condition  that  it  may 
be  repealed  for  abuse— see  State  r.  New  Or- 
leans Gas  Light  &  Banking  Co.  2  Bob.  629. 

For  the  power  to  Dissolve  a  corporation 
for  its  abuse  of  its  powers,  or  other  causes, 
sec  Dissolution  ;  Fobfbiture. 

231.  Where  a  private  corporation,  and  a 
municipal  corporation  within  the  limits  of 
the  territory  of  the  private  corporation,  were 
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both  created  by  the  same  act, — MM^  that 
the  charter  of  the  latter  might  be  altered 
or  repealed  by  the  legislature,  without  refer- 
ence to  the  former.  N,  J,  Supreme  CU  1854, 
City  of  Paterson  t.  Society  for  Manufactures 
&C.  4  Zdbr,  385. 

232.  ReserYEtlon  of  power  to  repeal.  The 
power  which  the  constitution  of  Delaware 
requires  to  be  reserved  to  the  legislature  on 
every  grant  of  a  charter,  to  revoke  the  same, 
is  not  an  arbitrary  power,  but  one  to  be 
used  only  for  cause,  of  which  the  legislature 
is  to  judge ;  and  therefore  a  reservation  of 
the  power  of  revocation  in  a  charter,  ex- 
pressed to  be  "  on  conviction  of  misuse  or 
abuse  of  privileges,''  is  a  constitutional  re- 
servation. Dd.  Superior  Ct.  1854,  Delaware 
R.  R.  Co.  V.  Tharp,  5  Ha/rring.  454. 

233.  A  charter  granted  by  the  State  of 
Delaware  is  not  void  because  it  does  not 
contain  an  express  reservation  of  a  power 
to  repeal.  The  power  of  the  legislature  to 
revoke  corporate  charters  is  reserved  by  the 
constitution.    Tb. 

234«  A  clause  in  a  charter  declaring  that 
the  corporation  should  possess  the  same 
privileges  and  authority  given  by  law  to 
otheiB,  subject  to  the  rules  and  restrictions 
thereinafter  provided, — Hdd^  not  to  render 
the  charter  subject  to  the  legislative  power 
of  repeal  reserved  in  other  charters:  Pa, 
Gam.  PI,  1841,  Commonwealth  «.  United 
States  Bank,  2  Ashm,  849. 

235*  Construction  of  soch  reservations. 
Where  charter  provides  that  if  the  company 
abuse  or  misuse  any  of  their  privileges,  the 
legislature  may  resume  the  rights  granted, 
the  charter  is  repealable  after  any  such 
abuse  or  misuse ;  and  a  judicial  trial  is  not 
necessary  to  establish  the  fact  of  the  viola- 
tion. The  fact  on  which  the  right  of  repeal 
depends  may  be  noticed  by  the  legislature 
without  the  assistance  of  the  judiciary. 
[23  Pick.  234;  1  Paige,  107.]  I<ywa  Su- 
pnme  Ct.  1848,  Miners'  Bank  of  Dubuque  v. 
United  States,  1  Chreene^  653;  Pa,  Supreme 
C%,  1856,  Erie  &  Northeast  Railroad  t?. 
Casey,  26  Pa,  St.  287 ;  S.  P.  Arh  Supreme 
Ct,  1851,  State  t,  Curran,  7  Bng,  821,  856. 

286.  The  right  reserved  by  the  legisla- 
ture, in  a  corporation  charter,  to  repeal  it 
for  abuse,  is  not  affected  or  suspended  by 
judicial  proceedmgs  to  restrain  such  abuse ; 
nor  is  it  defeated  by  the  discontinuance  of 
the  abuse.    The  right  of  repeal  under  such 


a  reservation  can  be  successfully  denied 
only  where  the  corporators  are  able  to  show 
that  no  abuse  was  ever  committed.  Pa, 
Supreme  Ct.  1856,  Erie  <&  North-Eastern 
R.  R.  Co.  V.  Casey,  26  Pa.  St.  287. 

287.  The  corporation  cannot,  in  defence 
to  a  quo  warranto^  impeach  the  repeal  on  the 
ground  that  there  has  been  no  abuse  or  mis-^r 
use  of  their  privileges.  The  decision  of  the 
legislature,  manifested  by  the  act  of  repeal 
is  conclusive.  Iowa  Supreme  Ct,  1848, 
Miner's  Bank  of  Dubuque  «.  United  States, 
1  Oreene^  553. 

238.  Under  a  provision  in  a  charter,  that 
the  legislature  "  may  grant  further  powers 
to,  or  alter,  limit,  annul,  or  restrain  any  of 
the  powers  by  this  act  vested  in  the  said 
corporation,  as  shall  be  judged  necessary  to 
promote  the  best  interest  of  the  college," 
the  legislature  is  confined  to  the  enlarging, 
altering,  annulling  or  restraining  the  pow- 
ers of  the  corporation,  and  has  no  authority 
to  extinguish  its  corporate  existence,  re- 
sume its  property,  and  annihilate  all  its 
powers.  XT.  S.  Circ,  Ct,  Me,  1833,  Allen  v. 
McEeen,  1  Sumn.  276,  302. 

239.  Provisions  contained  in  the  charter 
of  a  railroad  company,  that  it  shall  be  void 
if  not  carried  into  effect  within  a  time  limit- 
ed, and,  that  after  twenty  years,  the  com- 
monwealth may,  in  a  certain  contingency, 
purchase  the  franchise  of  the  road,  do  not 
constitute  an  express  limitation  of  duration, 
within  the  Massachusetts  act  of  1830,  c.  81 
[Rev.  Stat.  c.  44,  §  23],  which  reserves  to  the 
legislature  power  to  repeal  or  amend  all  char- 
ters except  such  as  contain  an  express  limit- 
ation of  duration.  Mass.  Supreme  Ct.  1850, 
Roxbury  r.  Boston  &  Providence  R.  R.  Cor- 
poration, 0  CusJi,  424. 

240.  That  such  reservations  do  not  limit 
or  defeat  judicial  proceedings  to  dissolve 
the  corporation, — see  Grand  Gulf  Railroad 
&  Banking  Co.  v.  State,  10  Smed.  db  M.  428 ; 
Eastern  Archipelago  Co.  v.  Regina,  2  JEU.  & 
B.  856 ;  23  Law  J.  N.  S.  Q.  B.  82 ;  22  Eng. 
L,  cfe  Eq.  828. 

241.  What  is  a  repeal.  There  is  no  dif- 
ference in  the  legislative  proceeding  by 
which  an  act  of  incorporation  is  repealed, 
and  that  by  which  any  other  act  is  repealed. 
For,  by  the  common  law,  every  affirmative 
statute  is  a  repeal  by  implication,  of  a  pre- 
cedent aflirmative  statute,  so  far  as  it  is 
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contrary  thereto.  Ga,  Bupr&me  Ct,  1868, 
Union  Branch  R.  R.  Co.  «.  East  Tennessee  & 
Georgia  R.  R.  Co.  14  Ga,  827. 

243.  If  a  corporation,  which  has  forfeited 
its  charter,  accepts  an  act  of  the  legislature 
restoring  the  charter  on  new  conditions,  the 
old  charter  is  thereby  repealed;  and  the 
corporation  is  estopped  to  deny  the  validity 
of  the  law  to  which  it  has  thus  assented. 
Pa,  Supreme  Ct.  1866,  Erie  &  Northeast. 
R  R  Co.  f .  Casey,  26  Pa.  St,  287. 

243.  That  an  act  repealing  the  charter  of 
a  bank  cannot  be  construed  to  be  a  repeal 
of  the  charter  of  the  president,  directors 
and  company  of  the  bank, — see  People  «. 
Oakland  County  Bank,  1  Ikmgl  {Mick.)  282. 

244.  Its  effect.  ByN.H.Rey.Stat.ch.l46, 
§  26,  no  repeal  of  the  charter  of  a  corpora- 
tion can  take  away  or  impair  the  remedy  of 
a  creditor  against  it  for  previously  incurred 
liability,  or  affect  a  pending  suit  against  it. 
N.  H.  Supreme  Ct.  1869,  Blake  r.  Portsmouth 
&  Concord  Raikoad,  80  N.  H.  486. 


VI.  Stjbbendeb. 

245.  The  powen  A  corporation  may  at 
any  time  surrender  its  charter,  and  accept  a 
new  one  with  other  and  different  provisions. 
S.  G.  Ct.  of  Errors,  1859,  Attorney  General 
V.  Clergy  Society,  10  liich.  Eq.  604. 

246.  In  whom  vested*  The  charter  and 
franchises  of  a  corporation  cannot  be  sur- 
rendered by  the  officers  and  a  portion  of 
the  members,  against  the  will  of  a  majority 
of  the  members.  S.  C,  Chancery ,  1818, 
Smith  D.  Smith,  8  Besaus.  667.  Compare 
Ward  V.  Society  of  Attorneys,  1  Colly.  370 ; 
Kean  «.  Johnson,  1  StocJct.  401. 

247.  Acceptance  requisite.  In  general  a 
surrender  of  a  charter  cannot  be  effectual 
without  an  acceptance  on  the  part  of  the 
government.  Mass.  Supreme  Ct.  1884,  Re- 
vere T.  Boston  Copper  Co.  15  Pieh.  851 ; 
Conn.  Supreme  Ct.  1828,  Enfield  Toll  Bridge 
Co.  r.  Conn.  River  Co.  7  Conn.  28.  And 
see  State  ©.  Fourth  N.  H.  Turnpike  Co.  15 
Jf.  K  162 ;  Rex  r.  Osborne,  4  East,  827 . 
Butler  r.  Palmer,  1  SaUs.  190 ;  Piper  r.  Den- 
nis, 12  Mod.  268. 

248.  What  amonnts  to  a  gnrrender. 
That  a  lease  by  an  educational  corporation, 
made  for  the  purpose  of  carrying  on  the 
school  according  to  the  charter,  is  not  a 


surrender  of  the  charter, — see  Wesleyan 
University  r.  Troy  Conference  Academy,  6 
N.  Y.  Swr.  (1  Mei^.)  287. 

249.  That  the  corporate  existence  may 
continue  though  its  possessions  have  been 
surrendered,  provided  the  objects  of  its  cre- 
ation can  be  fulfilled  without  the  possession 
of  corporate  property.  Thus,  a  dean  and 
chapter  may  surrender  all  their  corporate 
possessions  and  still  continue  a  corporation; 
for  their  function  of  advising  the  bishop 
may  be  performed  without  the  possession  of 
real  property  in  right  of  the  corporation. 
See  Dean  and  Chapter  of  Norwich  Case,  8 
Co.  78. 

250.  YaHdity*  Where  a  legislature  au- 
thorized a  corporation,  its  stockholders  as- 
senting, to  surrender  their  charter  to  a  new 
corporation,  the  latter  being  required  to  re- 
ceive, in  payment  for  subscription  for  stock, 
stock  in  the  old  company  at  par,  and  debts 
of  the  old  company,  certified  by  its  officecSi 
to  an  aggregate  amount  not  exceeding  a 
specified  siim,-^Eeld,  that,  if  the  debts  ex- 
ceeded that  limit,  and  some  who  were  cred- 
itors were  therefore  excluded,  one  so  ex- 
cluded could  not  maintain  a  bill  against 
the  new  company  for  payment  of  his  debts. 
It  was  competent  for  the  legislature  to 
authorize  a  surrender  of  the  charter;  and 
the  change  did  not  impair  the  obligation  of 
the  contract  of  any  creditor,  or  place  him 
in  a  worse  position  respecting  his  demand. 
U.  S.  Supreme  Ct.  1840,  Smith  f.\  Chesapeake 
&  Ohio  Canal  Co.  14  PeL  46. 

2ol.  When  may  be  presiuueil.  That  sur- 
render of  chai-ter  may  be  presumed  from 
long  neglect  to  use, — see  State  c.  Trustees 
of  Vinccnnes  University,  6  Ind,  77. 

252.  Under  a  charter  which  authorizes 
the  formation  of  a  corporation,  and  appoints 
commissioners  to  open  subscription  for 
stock,  and  that  if  the  required  sum  should 
not  be  subscribed,  they  might  open  them 
anew  at  such  times  as  they  Bhould  deter- 
mine;— ^the  subscriptions  must  be  made 
openly  and  within  a  reasonable  time.  If 
after  failing  to  obtain  the  required  amount, 
the  commissioners  relinquish  the  subscrip- 
tions and  repay  the  amount  received,  they 
cannot,  after  the  lapse  of  years,  organize  a 
corporation  by  receiving  subscriptions  anew 
without  public  notice.  Conn.  Supreme  Ct. 
1844,  State  e.  Bull,  16  Conn.  179. 

253.  It  seems  that  having  abandoned  the 
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effort,  and  after  the  lapse  of  ten  years,  the 
commifisionerB  must  be  deemed  to  have 
surrendered  their  trust  and  cannot  resume 
1 1  without  f\irther  legislative  authority.    Ih. 

YII.   Double    Chartees. 

254.  Yaiidlty.  A  corporation,  notwith- 
standing its  charter  and  the  liberties  there- 
by granted  have  been  confirmed  by  parlia- 
ment under  the  king^s  great  seal,  maybe 
reincorporated  with  a  charter  containing 
altered  or  additional  powers.  K.  B.  182G, 
Rex  T,  Haythome,  5  Bam.  <fe  C.  410 ;  8  Dowl, 
db  R  228.  * 

255.  And  a  second  charter  will  not  be 
avoided  merely  because  it  refers  to  a  pre- 
ceding charter  as  valid,  which  in  fact  was 
void,  unless  it  be  founded  on  such  charter. 
Ih. 

256*  Aeceptanee.  A  corporation  already 
in  being,  and  acting  either  under  a  former 
charter  or  prescriptive  usage,  which  accepts 
a  new  charter  before  the  expiration  of  the 
old,  may  still  act  under  the  former,  or  partly 
under  the  one  and  partly  under  the  other. 
In  this  respect  there  is  a  vast  difference  be- 
tween an  original  charter  granted  to  a  new 
corporation,  and  a  new  charter  granted  to 
an  old  corporation.  In  the  former  case,  the 
charter  must  be  accepted  in  totOy  or  not  at 
all ;  but  in  the  latter  the  corporation  may 
act  partly  under  both  the  new  and  the  old 
charters.  [3  Burr.  1656;  Ang.  &  A.  on 
Corp.  650.]  Tenn.  Supreme  Ci.  1866,  Wood- 
forko.  Union  Bank,  8  Coldw,  488. 

257.  That  a  corporation  is  presumed  to 
act  under  the  old  charter,  unless  the  con- 
trary appear — see  Rex  r.  Mayor  of  Bridg- 
water, 11  Mod.  291. 

25S.  That  a  corporation  accepting  a  new 
charter  may  use  it  as  a  grant  or  confirma- 
tion,— see  Rex  r.  Larwood,  1  Ld.  Baym.  29 ; 
SdCk.  J67. 

259*  That  where  a  new  charter  is  given 
which  professes  to  confirm  a  former  one,  in 
the  provisions  of  which  it  nevertheless  in- 
troduces variations,  the  having  acted  ac- 
cording to  the  new  provisions  is  evidence 
that  the  corporation  have  accepted  the  new 
charter  not  as  a  confirmation  of  the  old  one, 
but  as  afresh  grant, — see  Ih.  Rex  v.  Lar- 
wood, Salk.  167 ;  1  Ld.  Baym.  29. 

260.  Aeeeptanee  of  new  charter  not  nec- 
essarily a  surrender  of  old  one.    Where  the 


dltizens  of  a  town  already  incorporated  jiro- 
cured  a  new  incorporation  which  did  not 
expressly  repeal  the  former,  but  set  forth 
different  boundaries, — Held^  that  there  was 
no  surrender  of  the  original  charter,  nor 
dissolution  of  the  corporation,  but  merely 
an  amendment,  and  that  the  corporation 
were  not  thereafter  precluded  from  collect- 
ing a  tax  previously  assessed.  In  order  to 
make  a  surrender  of  a  corporate  charter 
effectual,  it  is  necessary  that  it  be  accepted 
by  the  government,  and  that  a  record  there- 
of be  made.  Tenn.  Supreme  Ct.  1861,  Nor- 
ris  T.  Mayor  &c.  of  Smith ville,  1  Swan^  164. 
2G1.  Certain  parties  incorporated  them- 
selves by  a  recorded  agreement  or  declara- 
tion under  a  statute  authorizing  persons  to 
prosecute  the  business  of  manufacturing 
with  corporate  powers.  Afterwards  the 
legislature  gave  them  a  charter,  declaring, 
inter  alia,  that  they  should  possess  and  en- 
joy all  the  franchises  then  held  by  them, — 
Heldj  that  these  two  acts,  so  far  as  they  are 
consistent,  were  their  charter,  as  the  accept- 
ance of  the  new  act  did  not  destroy,  but 
only  modified  the  old  organization.  Ga. 
Supreme  Ct  1858,  Johnson  r.  Crawley,  25 
Ga.  816. 
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1.  English  clubs  not  "  companies  '*  with- 
in the  joint  stock  companies'  winding  up 
acts, — see  Be  St.  James  Club,  16  Jur.  1075 ; 
13  Bng  L.  <&  Eq.  589. 

2.  Bales*  Every  member  of  a  club  must 
be  presumed  to  be  acquainted  with  its  rules. 
Bee  Raggett  v.  Musgrave,  2  Carr.  <fe  P.  556. 

8*  Suits*  That  suits  against  the  mem- 
ber of  a  club  for  arrears  of  their  subscrip- 
tions are  properly  brought  by  the  club- 
house master, — see  Raggett  v.  Bishop,  2  C7arr. 
<Si  P.  848. 
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4.  A  managing  committee  of  a  club  who 
are  in  possession  of  its  assets  for  the  pur- 
pose of  winding  up  the  affairs  of  the  club, 
may  bo  sued  by  one  member,  "  on  behalf," 
&c.  for  an  account  of  the  moneys  received, 
and  their  application,  and  to  bring  back  the 
balance,  if  any,  without  making  the  other 
members  parties,  and  without  seeking  a 
general  winding  up  of  the  concern.  GJianr 
cery^  1847,  Richardson  c,  Uastings,  11  Beat, 
17;  16  Law  J,  K  S.  Ch.  822. 

5.  Liability  of  members.  That  every 
member  of  a  club  who  cither  concurs  in,  or 
subsequently  assents  to,  an  order  for  goods 
given  by  one  of  the  members,  is  liable  there- 
for, unless  it  appears  clearly  that  the  trades- 
man meant  to  give  credit  to  that  member 
only;  and  making  him  a  debtor  in  the 
tradesman's  books,  and  sending  in  the  bill 
to  him,  does  not  sufficiently  show  such  in- 
tention,— see  Delauney  r.  Strickland,  2 
Stark,  41Q. 

6.  That  members  of  a  club,  merely  as 
such,  are  not  liable  for  debts  incurred  by  a 
committee  for  work  done  or  goods  supplied 
for  the  use  of  the  club ;  unless  the  articles 
give  the  committee  authority  to  pledge  the 
personal  credit  of  the  members, — see  Flem- 
yng  V.  Hector,  2  Mees,  db  W.  172 ;  2  Gale,  180. 

7«  The  members  of  a  club,  at  a  general 
meeting,  authorized  the  members  of  the 
committee  of  management  to  borrow  money 
on  their  own  responsibility,  but  with  the 
guarantee  of  the  society  for  its  repayment 
The  money  was  borrowed  and  placed  to 
the  account  of  the  committee,  one  of  whom 
drew  checks  upon  the  bank  where  it  was 
deposited,  and  otherwise  so  conducted  him- 
self as  to  show  his  knowledge  of  the  whole 
transaction.  Held,  that  he  was  liable  to  an 
action  for  contribution  by  another  member 
of  the  committee  from  whom  the  lender  had 
received  the  whole  sunj.  C  P,  1853,  Mount- 
cashell  v.  Barber,  24  Eng,  L,  <&  Eq,  862. 
28  Law  J.  N.  S.  43. 

8,  A  club  was  formed,  by  the  regulations 
of  which  the  members  paid  entrance-money 
and  an  annual  subscription,  and  cash  was 
paid  for  provisions  supplied  to  the  house. 
The  funds  of  the  club  were  deposited  at  the 
banker's,  and  a  committee  was  appointed 
to  manage  the  affairs  of  the  club,  and  to  ad- 
minister the  funds ;  but  no  member  of  the 
committee  had  authority  to  draw  cheques, 
except  three  who  were  chosen  for  that  pur- 


pose, and  whose  signatures  were  counter- 
signed by  the  secretary.  HM^  in  an  action 
brought  against  two  of  the  committee  by  a 
tradesman,  who  had  supplied  wine  on  cred- 
it ordered  by  a  member  of  the  committee 
for  the  use  of  the  club,  that  the  tradesman 
was  not  entitled  to  recover,  without  proving 
either  that  the  defendants  were  privy  to  the 
contract,  or  that  the  dealing  on  credit  was 
in  furtherance  of  the  common  object  and 
purposes  of  the  club.  JSxch,  1841,  Todd  r. 
Emly,  7  Mees.  &  W.  427. 

9*  In  an  action  against  the  defendants  to 
recover  the  price  of  wine  furnished  to  a  sub- 
scription club,  of  the  committee  of  which 
the  defendants  were  members,  it  was  proved 
that  the  wine  was  ordered  by  the  house- 
steward,  who  stated  that  be  had  authority 
to  do  so  from  the  members  of  the  committee. 
It  was  not  shown  that  the  defendants  had 
either  personally  interfered  in  ordering  the 
wine,  or  been  present  at  any  meeting  of  the 
committee  when  the  authority  to  order  the 
wine  was  given ;  but  merely  that  they  were 
members  of  the  general  body  of  the  commit- 
tee. Held,  that,  under  these  circumstances, 
the  question  for  the  jury  was  not,  whether 
the  defendants,  by  their  course  of  dealing, 
had  held  themselves  out  as  personally  re- 
sponsible to  the  plaintiffs,  but  whether  they 
had  individually  authorized  the  making  of 
the  contract  in  the  ordering  of  the  wine. 
Exch,  1841,  Todd  r.  Emly,  8  Mees.  <6  W.  605. 

10«  When  members  of  clubs  are  individu- 
ally liable, — see  also,  Wood  r>.  Finch,  2  Fost. 
i&  F.  447 ;  Cockerell  «.  Aucompte,  40  Eng. 
L.  <&  Eq.  279. 

As  to  Individnal  liability  of  stockholders 
in  corporations  generally, — see  IiroivrDUAii 

LIABILITY. 

11.  New  York  general  act.  Claba  for  so- 
cial and  recreative  purposes.  Five  or  more  per- 
sons of  full  a^e,  citizens  of  the  United  8tate9,  a 
majority  of  whom  shall  be  also  citizens  of  this 
State,  wh:)  shall  desire  to  associate  themselves 
for  social,  temperance,  benefit,  gymnastic/estbet- 
ic,  mnsical,  yachting,  hunting,  fishing,  bathing, 
or  lawful  sporting  purposes,  may  organize  as  a 
corporation,  by  filing  a  certificate  with  the  writ- 
ten consent  and  approbation  of  one  of  the  jus- 
tices of  the  Supreme  Court  of  the  district. 
Powers  of  such  societies  defined.  JV.  y.  Laws  of 
1866,  692,  ch.  868,  as  amended  by  Id.  1870,  ch. 
668. 

12.  Club  to  reliere  against  draft.  A  club 
formed  for  the  purpose  of  relieving  its  mem- 
bers from  draft,  provided  that  the  sum  of 
$800  should  be  paid  to  every  member  who 
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should  Tolunteer  or  put  in  a  substitute. 
The  funds  of  the  association  were  paid  by 
its  treasurer  to  the  defendants  who  were  not 
members,  upon  the  agreement  that  they 
would  fill  the  quota  of  the  whole  township. 
The  plaintiff,  a  member  of  the  club,  was 
drafted,  and  put  in  a  substitute.  Hdd^  that 
the  fund  passed  to  the  defendants,  covered 
with  a  trust  to  pay  it  according  to  the  terms 
of  the  subscription ;  that  they  stood  in  the 
position  of  the  club;  and  that  the  plaintiff 
was  entitled  to  his  share  of  the  fund.  Pa, 
Supreme  Ct.  1867,  Foley  D.Torey,  54  Pa,  St. 
190. 


COI^UBGSS. 

1.  Are  priTate  corporations.  That  col- 
leges are,  in  general,  private  and  not  public 
corporations, — see  Dartmouth  College  «. 
Woodward, 4  Wheat, 61S;  AUeniJ. McKeen, 
1  Sumn.  276.  Compare  Bracken  r.  William 
&  Maiy  College,  1  CaU,  161 ;  8  CaU,  578. 

2«  Incorporation  under  general  act. 
That  in  an  application  for  an  order  to  in- 
corporate a  college  under  the  California  act 
of  1850,  providing  that  the  proposed  col- 
lege shall  have  an  endowment  of  a  speci- 
fied sum,  it  is  necessary  that  the  sub- 
ecriptions  of  real  estate  should  define  the 
boundaries  or  situation  of  the  lands  pro- 
posed to  be  given,  otherwise  the  application 
will  be  denied, — see  Matter  of  California 
College,  1  Cal  829. 

8.  That  statutes  in  favor  of  colleges  should 
be  liberally  construed^— see  Pitts  e,  James, 
BA.  132. 

4.  The  statute  of  Massachusetts,  (Stat  of 
1819,  ch.  87,)  which  forbids  innkeepers, 
&c  to  give  credit  to  any  undergraduate 
of  a  college,  without  consent  of  the  pre- 
sident thereof  or  of  such  other  officer 
as  may  be  authorized  by  the  government 
of  the  college,  or  in  violation  of  any  ndea 
and  regulations  of  the  eoUege,  is  constitu- 
tionaL  But  no  penalty  is  incurred  by  an 
innkeeper,  ^bc.  under  the  statute,  unless 
some  rules  have  been  made  by  the  college 
on  the  subject  of  giving  credit,  nor  unless 
eome  officer  has  been  authorized  to  give  or 
withhold  his  consent ;  and  in  action  for  the 
penalty  imposed  by  the  statute,  a  declaration 
is  &tally  defective,  which  omits  to  allege 
these  facts.  Mass.  Supreme  Ct,  1822,  Soper 
V.  Harvard  Coll^^,  1  Pick,  177 
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5.  Scholarships.  That  a  college'  may 
lawfully  stipulate,  in  consideration  of  a  sub- 
scription to  its  endowment,  to  give  one  firee 
scholarship  forever  to  the  subscriber,  his 
heirs  or  assigns,  in  another  incorporated 
seminary  of  learning.  N,  F.  Ct,  of  Appeals^ 
1868,  Genesee  College  v.  Dodge,  26  N,  Y, 
218. 

6.  Tmst.  How  far  a  college  is  held  (in 
England)  accountable,  in  ^uity,  for  its  ad- 
ministration of  trust  funds, — see  Attorney 
General  v.  Baliol  College,  9  Mod,  407 ;  At- 
torney General  f .  Talbot,  1  Ves.  sr,  78 ;  At- 
torney General  v.  Cairns  College,  2  Keen, 
160 ;  Attorney  General  v.  Mayor  &c,  of  Nor- 
wich, 8  Mylne  d:  K,  651. 

7.  Before  equity  will  give  relief  from 
abuses  of  management  of  a  school  it  must 
be  satisfied  that  there  is  a  trust  in  the  col- 
lege in  the  sense  that  the  words  are  under- 
stood in  equity,  otherwise  the  remedy  is 
through  the  visitor.  ItoUs  Ct,  1847,  At- 
torney General  v.  Magdalen  College,  Ox- 
ford, 10  Beaxf.  402. 

8.  National  endowment  of  aerleultaral 
colleges*  "  That  there  be  granted  to  the  sev- 
eral  States,  for  the  purposes  hereinafter  meo- 
tioned,  an  amount  of  public  land,  to  be  appor- 
tioned to  each  State  a  quantity  equal  to  tnirty 
thousand  acres  for  each  senator  and  representa- 
tive in  Congress  to  which  the  States  are  respec- 
tively entitled  by  the  apportionment  under  the 
census  of  1860 :  J^rovideOf  That  no  mineral  lands 
shall  be  selected  or  purchased  under  the  provi- 
sions of  this  act"  Act  of  Congress  of  July  2, 
1862.  8  1,  12  IT.  A  Stat,  at  L,  608. 

9*  Survey,  apportioument,,  location  <frc..  of 
such  lands,  regpilated.    Id.  g  2. 

10*  All  expenses  in  management,  itc,  of  said 
lands  and  their  proceeds,  must  be  paid  from 
treasuries  of  States,  respect' vely.    Id.  ^  8. 

!!•  "  All  moneys  derived  from  the  sale  of  the 
lands  aforesaid  by  the  States  to  which  the  Innds 
are  apportioned,  and  from  the  sales  of  land-scrip 
hereinbefore  provided  for,  shall  be  invested  in 
stocks  of  the  United  States,  or  of  the  Sta'es,  or 
some  other  safe  stocks,  yielding  not  less  than  five 
per  centum  upon  the  par  value  of  said  stocks ; 
and  the  monevs  so  invested  shall  constitute  a  per- 
petual fund,  the  capital  of  which  shall  remain  for- 
ever undiminished  (except  so  far  as  may  be  pro- 
vided in  section  5  of  this  act)  and  the  interest  of 
which  shall  be  inviolably  appropriated,  by  each 
State  which  may  take  and  claim  the  benefit  of 
this  act,  to  the  endowment,  support  and  main- 
tenance of  at  least  one  college  where  the  leading 
object  shall  be, without  excluding  other  scientific 
and  classical  studies,  and  including  military  tac- 
tics, to  teach  such  branches  of  learning  as  are 
related  to  agriculture  and  the  mechanic  arts,  in 
such  manner  as  the  legislatures  of  the  States  may 
respectively  prescribe,  in  order  to  promote  the 
liberal  and  practical  education  of  the  industrial 
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classes  in  the  several  pnrsnits  and  professions  in 
life."    Id.%4. 

12*  The  grant  of  land  and  land-scrip  hereby 
authorized  shall  be  made  on  the  following  con- 
ditioDs,  to  which  the  previous  assent  of  the  sev- 
eral States  shall  be  signified  by  legislative  acts: 

1.  If  the  fdnd  invested  be  diminished  or  lost, 
it  shall  be  replaced  by  the  State  to  which  it  be- 
longa ;  except  that  a  sum  not  exceeding  ten  per 
cent,  upon  the  amount  received  by  auy  State  may 
be  expended  for  the  purchase  of  lands  for  sites 
or  experimental  forms,  whenever  authorized  by 
the  respective  legislatures  of  said  States. 

2.  No  portion  of  said  fund,  nor  the  interest 
thereon,  shall  bo  applied,  directly  or  indirectly, 
under  any  pretense  whatever,  to  the  purchase, 
erection,  preservation  or  repair  of  any  building 
or  buildings. 

8.  Any  State  which  may  take  and  claim  the 
benefit  of  the  provisions  of  this  act,  shall  provide 
within  five  yeurs,  at  least  not  less  than  one  col- 
lege, as  described  in  section  4  of  this  act,  or  the 
grant  to  such  State  shall  cease,  and  said  State 
shall  be  bound  to  pay  the  United  States  the 
amount  received  of  any  lands  previously  sold ; 
and  the  title  to  pnrchasers  under  the  State  shall 
be  valid. 

4.  An  annual  report  shall  be  made  regarding 
the  proe^ess  of  each  college ;  one  copy  shall  be 
transmitted  to  all  the  other  colleges  endowed 
under  the  provisions  of  this  act,  and  one  copy  to 
the  secretary  of  the  interior. 

6.  When  lands  shall  be  selected  from  those 
which  have  been  raised  to  double  the  minimum 
price,  in  consequence  cf  railroad  grants,  the^' 
shall  be  computed  to  the  States  at  the  maximum 
price,  and  the  number  of  acres  proportionately 
diminished. 

6.  No  State  in  rebellion  or  insurrection  shall 
be  entitled  to  the  benefit  of  this  act. 

7.  No  State  shall  be  entitled  to  the  benefits  of 
this  act,  unless  it  shall  express  its  acceptance 
thereof  by  its  legislature  within  two  years  from 
the  date  of  Its  approval  by  the  president.* 
Id.  §  5. 

13.  Donation.  That  a  donation  of  lands 
by  the  United  States  to  a  board  of  trustees 
of  a  college  to  be  established  in  a  particular 
State,  becomes  vested  in  such  board  when 
established,  and  the  State  cannot  afterwards 
do  any  act  whereby  the  trust  may  be  de- 
feated,— see  Vincennes  University  r.  Indiana, 
UHaui,(U,S,)  268. 

For  the  law  protecting  Gifts  of  property 
to  support  eleemosynary  corporations,  in- 
cluding colleges, — see  Bequests  ;  Devises  ; 
Trusts. 

For  the  powers  and  duties  of  Yisltors  of 
colleges  and  other  eleemosynary  corpora- 
tions,— see  Visitation. 


•  By  act  of  Consressof  Apr.  U,  1864  (18  U.  S.  Stai.  at  L, 
47),  this  time  wu  extended  to  two  yean  from  date  of  this 
latter  act ;  and  the  benefit  of  both  acts  was  extended  to 
Weet  TliginU. 


For  rules  applicable  to  other  Edacational 
corporations, — see  Academies  ;  Schools  ; 
Seicinabies. 


COMMITTEES. 

1.  Powers  of  mi\|ority.  In  general,  if  a 
number  of  persons  are  appointed  by  a  cor- 
poration for  a  particular  purpose,  all  must 
act ;  and  no  contract  can  be  made  by  a  por- 
tion of  them,  although  a  majority,  which 
will  bind  the  corporation.  N,  Y,  Supreme 
Ct  1857,  Com  Exchange  Bank  r.  Cumber- 
land Coal  Co.  1  Bosuf.  486. 

2.  In  the  absence  of  any  by-law  of  a 
municipal  corporation  to  the  contrary,  a  ma- 
jority of  a  committee,  to  whom  is  referred  a 
project,  constitute  a  quorum  and  are  compe- 
tent to  act  on  the  subject-matter.  N,  J.  Su- 
preme Ct,  1859,  State  u.  Jersey  City,  3  Dutch, 
493.  And  see,  to  nearly  same  effect,  Jen- 
kins V,  Union  School  District,  89  Me,  220. 

8«  A  sale  of  land  in  the  city  of  San  Fran- 
cisco by  a  portion  of  the  board  of  commis- 
sioners of  the  funded  debt,  docs  not  pass  a 
legal  title  on  which  ejectment  can  be  main- 
tained. A  majority  may  control,  yet  all 
must  meet  and  consult,  or  have  notice  of 
meeting,  that  they  may  attend  if  they  de- 
sire. A  general  resolution  passed  by  the 
whole  board,  a  year  before,  that  they  would 
sell  all  the  city  property  to  pay  its  debts, 
will  not  give  validity  to  the  sale  of  a  par- 
ticular lot  subsequently  made,  in  pursuance 
of  a  resolution  adopted  by  the  board,  when 
two  of  the  five  were  absent.  Cal,  Supreme 
Ct.  1856,  Leonard  t.  Darlington,  6  Cal.  123. 

As  to  the  power  of  a  Portion  of  a  commit- 
tee ox  other  body,  acting  in  the  name  of  all, 
to  contract  for,  or  otherwise  bind  the  cor- 
poration, — see  CoNTBACTS ;  Majoritt  ; 
Oppicebs;  Quobum;  Powebs. 

4*  A  committee  appointed  to  rebnild  a 
bridge,  have  implied  power  to  bind  the 
town  by  the  necessary  contracts  for  build- 
ing, although  also  authorized  by  vote  to 
borrow  money  for  the  purpose  of  rebuilding. 
Mass.  Supreme  Ct.  1889,  Simonds  r.  Heard, 
28  Piel\  120.  And  see  Damon  r.  Granby,  3 
Id.  845.  But  compare  Eupfer  v.  South 
Parish  in  Augusta,  12  Mass.  185 ;  Hayward 
V.  Pilgrim  Society,  21  Pick.  270. 

5*  A  board  of  bank  directors  may  dele- 
gate authority  to  a  committee  of  its  mem- 
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bcrs  to  alienate  or  mortgage  real  estate; 
and  such  authority  to  convey  real  estate 
necessarily  implies  authority  to  execute 
proper  instruments  for  that  purpose,  and  to 
affix  the  corporate  seal  thereto.  Mom,  Sur 
preme  Ct  1840,  Burrill  v.  Nahant  Bank,  Id 
Met.  168. 

6.  The  trustees  of  a  university  being  au- 
thorized, by  special  act,  to  change  the  loca- 
tion of  the  institution,  provided  they  should 
file  with  the  secretary  of  state  a  resolution 
by  a  majority  of  all  the  members  of  the 
board,  electing  to  make  such  change, — the 
board  appointed  a  committee  to  examine 
legal  difficulties  interposed,  and  hear  argu- 
ments ;  and  provided  that  if  the  committee 
should  report  that  the  difficulties  were  not 
sufficient  to  prevent  a  removal,  the  resolu- 
tion of  the  board  should  be  absolute,  and 
tbe  officers  of  the  board  should  be  thereupon 
authorized  to  file  in  the  secretary  of  staters 
office,  a  resolution  in  a  prescribed  form,  pur- 
porting to  be  the  election  of  the  board. 
EM,  that  even  if  this  were  to  be  deemed 
an  authorized  delegation  of  power,  the 
committee  had  no  authority  to  file  the  reso- 
lution, until  all  the  members  of  the  commit- 
tee had  met,  examined  the  legal  difficulties, 
heard  arguments  upon  them,  and  reported 
that  they  were  insufficient.  K  T.  Supreme 
Ct.  Sp.  T.  1850,  Hascall  t.  Madison  Univer- 
sity, 8  Barb,  174. 

7.  The  report  of  a  committee  of  an  eccle- 
riastical  society,  not  acted  upon  by  the  so- 
ciety, is  not  evidence  against  the  society ; 
and  if  acted  upon,  it  could  not  be  shown 
by  parol  testimony.  [3  Day,  403.]  Conn. 
Supreme  Ct.  1850,  Southington  Ecclesiastical 
Society  v.  Gridley,  20  Conn.  200. 

8.  Batification  of  acts  of  committee  by 
corporation  will  cure  any  defects  in  original 
appointment.  N.  Y.  Superior  Ct.  Sp,  T. 
1867,  Madison  Av.  Baptist  Ch.  t.  Baptist 
Ch.  in  Oliver  St  ^Abb.Pr.K  S.  254 ;  8.  C. 
82  How.  Pr.  835. 

9.  A  member  of  a  committee  appointed 
by  a  town  to  procure  subscriptions  for  the 
stock  of  a  railroad  company  not  an  agent 
of  the  corporation, — see  Beloit  and  Madison 
R  R.  Co.  r.  Pahner,  19  WU.  574. 

That  the  mere  fiict  of  a  person  consenting 
to  be  nmninated  a  member  of  a  Provisional 
committee  does  not  authorize  the  commit- 
tee to  pledge  his  credit, — see  Individual 

TiTABITilTY. 


10*  A  number  of  persons  associated'them- 
selves  together,  in  pursuance  of  a  statute, 
for  the  purpose  of  erecting  a  meetinghouse, 
and  appointed  three  of  their  number  a 
building  committee,  to  superintend  the  erec- 
tion of  the  house.  Eeld^  that  the  mere  ac- 
ceptance of  the  appointment  did  not  amount 
to  a  personal  undertaking,  on  the  part  of 
the  committee,  to  build  the  house,  but  that 
the  only  direct  effect  was  to  constitute  the 
members  of  the  committee  agents  and  rep- 
resentatives of  the  society,  to  act  upon  joint 
consideration  and  advice,  with  power  to 
make  all  contracts,  and  authorize  all  ex- 
penditures, which  the  purposes  of  the  agency 
required ;  that  they  might  as  effectually  bind 
the  society  by  a  contract  concluded  with  one 
of  their  own  number,  as  with  a  stranger ;  and 
that  one  of  their  own  number  so  contracted 
with,  might  recover,  by  an  action  of  book 
accoimt,  brought  in  his  individual  name 
against  the  society,  any  balance  that  might 
be  due  to  him  for  services  and  expendi- 
tures. Vt.  Supreme  Ct.  1846,  Sawyer  t>. 
Methodist  Epis.  Soc.  in  Royalton,  18  VU 
405. 


COMPENSATIOir. 

[As  the  right  conferred  upoo  a  corporation  to  take  private 
property  for  corporate  use  b  a  delegation  to  the  corpora- 
tion of  the  right  of  omlnent  domain  originally  inhering  in 
the  sovereign  power,  that  right  U  treated  under  Eminixt 
DoMAiM,  where  also  is  explained  the  condition  or  obliga- 
tion which  American  consUtuUonal  law  imposes,  of  mak- 
ing oompensaUon  for  property  thus  taken.  In  the  pres- 
ent chapter  we  present  the  la^  applicable  to  corporations 
generally,  governing  the  right  to  claim  compensation  for 
property  required  for  corporate  uses,  the  principles  by 
which  snch  compensation  is  measured,  the  general  nature 
of  the  proceedings  usually  provided  for  assessing  it  and 
enforcing  payment,  how  far  these  proceedings  are  exclu- 
sive of  other  remedies,  and  how  far  they  are  affected  by 
special  agreements  for  compensation  made  between  Uie 
ccrporation  and  the  owner.  But  so  far  as  rules  on  any  of 
these  subjects  appear  to  be  peculiar  to  one  claw  of  cor- 
porations— e.  g.  Railroad  Coupames — ^they  are  under  the 
title  of  that  class.  And  rules  governing  detaili  of  pro- 
cedure  to  assess  or  collect  compensation,  as  they  are  for 
the  most  part  prefcribed  by  statute,  and  are  of  local  force 
only,  are  not  embraced.] 

L  The  right  to  claim  it. 

1.  For  tohat   property  or   injur Ie$ 

compenmtion  may  he  claimed. 

2.  Different  interests   in  the  same 

property. 
n.  The  measure  of  damaoes. 
ni.  Assessment  and  rbcotery. 

1.   General  nature  of  proceedings. 
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2.  Ths  asaeiament  or  appraiaoL 
8.  How  it  may  le  reviewed. 
4.  Paiyment. 

rV".   COUNTEB- ALLOW AKOBS  FOB  BIENEFIT. 

V.  Remedy  by  action. 
VI.  When  the  title  yestb. 
yiL  Effect  of  special  contbacts. 

I.  The  Right  to  Claim  rr. 

1.  For  what  Property  or  Injuries  CompenaO' 
tion  may  be  Claimed.  ■ 

1.  Wliat  Is  deemed  "property."  Provis- 
ions of  a  railroad  charter  prescribing  a  gen- 
eral mode  for  assessing  compensation  for 
land  taken  by  the  company,  may  be  applied 
to  the  interest  of  a  turnpike  company  in 
land  covered  by  their  road,  and  in  the  road 
itself,  as  being  a  species  of  tangible  prop- 
erty. Vt.  Supreme  Ct.  1849,  White  River 
Turnpike  Co.  «.  Vermont  Central  R  R  Co. 
21  Vt.  590. 

2*  Improrements.  A  market  company 
which  required  lands  held  by  a  tenant 
under  a  fourteen  years*  lease,  suffered  the 
lease  to  expire,  and  then  turned  out  .the 
tenant.  The  lease  contained  a  provision 
that  at  the  end  of  the  term  the  tenant 
should  yield  up  the  premises,  with  all  fix- 
tures and  improvements.  Hdd^  that  the 
tenant  was  entitled  to  compensation  for 
good-will  and  the  chance  of  beneficial  re- 
newal, but  not  for  improvements ;  but  that 
these  might  be  considered  by  the  jury  in 
estimating  the  chance  of  beneficial  renewal. 
K.  B.  1833,  Rex  u.  Hungerford  Market  Co. 

4  Barn.  <&  Ad.  590.  And  see  Regina  t,  Hun- 
gerford Market  Co.  1  Perr.  d  D.  492 ;  9  Ad. 

5  E.  408 ;  Regina  v,  London  &  Southampton 
Railway  Co.  2  Perr.  A  2>.  243 ;  10  Ad.  if:  E. 
8;  1  Eng.  Bailw.  Caa.  717;  also  in/ra^  10. 

8.  So  long  as  the  extent  of  the  corporate 
work  and  its  execution  rest  in  the  power  of 
the  corporation,  so  that  they  may  discon- 
tinue it,  the  owners  of  the  ground  are  not 
bound  to  desist  from  expending  money  on 
lands  proposed  to  be.  taken ;  and  they  are 
entitled  to  be  paid  for  the  property  when 
finally  taken,  at  its  value  at  the  time  of  the 
commissioners*  report,  including  improve- 
ments BO  made  meantime.  So  Jield  in  the 
case  of  property  taken  by  a  city  for  a  local 
improvement.  If.  T,  Supreme  Ct.  1854, 
Matter  of  Wall  Street,  17  Barl.  817. 


4.  What  constitntes  damage.  Under  a 
statutoiy  provision,  that  railroad  corpora- 
tions shall  be  liable  to  pay  all  damages  oc- 
casioned by  laying  out  and  making  and 
maintaining  their  roads,  or  by  taking  any 
land  or  materials,  a  party  who  sustains  an 
actual  and  real  damage,  capable  of  being 
pointed  out,  described,  and  appreciated, 
may  recover  compensation  therefor.  Thus, 
where  the  water  of  a  well  on  an  estate  ad- 
joining, but  not  crossed  by  a  railroad,  was 
drawn  off  in  consequence  of  the  excavation 
made  for  the  road,  and  the  well  thereby 
rendered  dry  and  useless, — Held^  that  the 
owner  of  the  estate  could  recover  damages 
therefor  in  the  same  manner  as  for  land  &c. 
taken  for  the  purposes  of  the  road.  Maaa. 
Supreme  Ct.  1849,  Parker  o.  Boston  &  Maine 
Railroad,  3  Guah.  107. 

5«  The  constitutional  provision  requiring 
just  compensation  to  be  made,  or  adequate 
security  to  be  given  therefor,  before  private 
property  can  be  taken  for  public  use,  con- 
templates only  an  actual  appropriation.  Mat- 
ters of  annoyance,  indirect  and  consequen- 
tial injuries  to  property,  and  acts  tending  to 
depreciate  the  value,  but  which  do  not 
amount  to  a  real  appropriation,  are  outside 
of  this  provision.  Thereforo  a  railroad  com- 
pany, when  empowered  to  take  land  for  its 
use,  is  not  responsible  for  indirect  or  conse- 
quential injuries,  unless  such  liability  is 
imposed  by  charter.  Pa.  Supreme  Ct.  1860, 
Watson  V.  Pittsburgh  &  Connellsville  R.  R. 
Co.  87  Pa.  St.  469. 

6«  One  whose  lands  fronting  on  a  public 
navigable  river  are  taken  for  the  construc- 
tion of  an  aqueduct,  cannot  claim  damages 
beyond  the  value  of  the  land  taken,  on  the 
ground  that  the  contemplated  aqueduct  will 
obstruct  the  navigation  of  that  river.  N.  T. 
V.  Chan.  Ct.  1839,  Matter  of  the  Water 
Commissioners,  8  Edw.  290. 

7«  A  verdict  of  a  jury  appointed  to  esti- 
mate damages  for  land  taken  by  a  company 
can  only  embrace  injuries  caused  by  acts  of 
the  company  which  are  authorized  by  their 
charter.  Me.  Supreme  Ct.  1803,  Whitehouse 
V.  Androscoggin  R.  R.  Co.  52  Me.  208. 

8.  Under  a  statute  directing  the  appoint- 
ment of  commissioners  "to  ascertain  and 
appraise  the  compensation  to  be  made  to 
the  owners  or  persons  interested  in  the  real 
estate  proposed  to  be  taken  for  the  pur- 
poses of  the  company,"  and  "  to  ascertain 
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'  and  deteimine  the  compensation  which 
onght  justly  to  be  made  by  the  company  to 
the  party  or  parties  owning  or  interested  in 
the  real  estate  appraised  by  them^' — the 
office  of  the  commissioners  is  to  determine 
the  compensation  to  be  made  to  the  owner 
for  the  land  "  proposed  to  be  taken,^^  and 
to  be  ^'apprcdsed  by  them,"  and  not  the 
damages  that  toiU  he  oeeasumed  by  the  con- 
straction  of  the  proposed  works  upon  his 
premises.  It  is  error  to  consider  in  such  a 
case  the  damage  which  would  result  to  a 
mill  on  other  land  of  the  owner.  iV.  Y, 
Supreme  Gt,  Sp,  T.  1853,  Canandaigua  &  N. 
F.  R.  Co.  V,  Payne,  16  Bar^.  278.  To  nearly 
same  effect,  1852,  Matter  of  Hamilton  Ave- 
nue, 14  B€»rb,  405. 

9.  Under  such  a  statute,  the  commission- 
ers should  award  damages  for  the  value  of 
the  land  taken,  and  the  damages  to  the 
owner's  adjoining  land  produced  by  the 
taking.  They  are  to  consider  how  the  tah- 
ing  of  the  land,  but  not  the  uee  of  it  in  any 
particular  mode,  will  affect  the  value.  K, 
F.  Supreme  Ct  Sp.  T,  1852,  Albany  Northern 
R  R  Go.  f».  Lansing,  16  Barb,  68. 

10«  A  company  which,  being  engaged  in 
the  construction  of  a  public  work,  is  au- 
tliorized  by  charter  to  enter  upon  the  lands 
adjoining  the  work,  and  take  materials 
therefrom,  is  liable  to  landowners  for  mate- 
rials taken  by  contractors  in  the  employ  of 
the  company,  under  the  provisions  of  the 
charter,  and  applied  to  the  works  to  be 
constructed.  lU,  Supreme  Ct  1853,  Hinde 
V.  Wabash  Navigation  Co.  15  lU,  72. 

As  to  the  Right  of  the  Stat«  to  confer 
upon  a  corporation  authority  to  take  pri- 
vate property  for  the  corporate  use ;  as  to 
the  necessity  of  Providing  for  compensa- 
tion ;  as  to  What  property  may  be  taken, 
or  must  be  paid  for;  and  as  to  What  con- 
stitotes  a  <<  taking,"  see  Eminent  Domain. 

For  many  Examples  of  the  partlcalar 
application  of  the  general  rules  stated  in 
this  chapter  to  cases  of  lands  taken  by  the 
various  kinds  of  corporations,  see  their  ti- 
tles—especially  Aqxjeduct  Companies;  Ca- 
ir Ai<  Companies  ;  Dock  Companies  ;  Febrt 
Companies:  Minino  Companies;  Kail- 
ROAO  Companies  ;  TsLBaBAPH  Companies  ; 
TuiurpiKB  Companies. 

2.   DifferenJt  Interests  in  the  mme  Property. 
11.  In  generaL    Under  a  statute  provid- 


ing for  a  remedy  for  damages  sustained  by 
the  owners  of  land  taken  by  a  corporation, 
all  owners  of  titles  in  or  growing  out  of  thf) 
land,  whose  rights  are  capable  of  actual  pri- 
vation by  taking,  may  have  compensation.  • 
Pa.  Supreme  Ct.  1867,  Philadelphia  &c  RR  * 
Co.  V.  Williams,  54  Pa.  St.  103. 

12.  The  term  **  owner"  as  used  in  such  a 
statute,  by  railway  companies,  includes  every 
person  having  any  title  to  or  interest  in  the 
land,  capable  of  being  injured  by  the  con- 
struction of  the  road ;  and  extends  to  the  in- 
terest of  a  lessee  or  termor.*  Md.  Ct.  of  Ap- 
pealsy  1856,  Baltimore  &  Ohio  R  R  Co.  v, 
Thompson,  10  Md.  76. 

13,  Landlord  and  tenant.  Lessees  of  land 
for  years  with  covenant  for  renewal,  have  such 
an  interest  in  the  land  as  will  bring  them 
within  the  jurisdiction  of  a  court  authorized 
to  fix  the  compensatioi^  a  railroad  shall  pay  to 
"ownera"  Pa.  Supreme  Ct.  1856,  North 
Pennsylvania  R  R  Co.  v.  Davis,  26  Pa.  St. 
238. 

14«  The  interest  of  a  lessee  is  as  potential 
in  the  eye  of  the  law,  as  that  of  the  owner  of 
the  fee,  though  practically  of  less  value,  and 
cannot  be  affected  by  a  subsequent  agreement 
between  his  lessor  and  the  company  made 
without  his  consent.  In  such  case  the  com- 
pensation must  be  apportioned  between  the 
parties;  and  the  lessor  and  lessee  should  each 
receive  his  separate  share  of  the  damages, 
Md.  Ct.  of  Appeals,  1856,  Baltimore  &  Ohio 
R.  R  Co.  V.  Thompson,  10  Md.  76. 

15«  The  lessor  and  lessee  are  each  entitled 
to  recover  compensation  for  the  damage  sus- 
tained by  them  respectively.  Mouis.  Supreme 
Ct.  1884,  Parks  v.  City  of  Boston,  15  Pick. 
198.  Compare  Matter  of  Water  Commission- 
ers, 4  £Jdw.  545.  See  also  cases  cited  under 
Railboad  Companies. 

16.  A  lessee,  who  has  expended  large  sums 
upon  the  land  demised,  under  a  reasonable 
expectation  of  a  renewal  of  his  lease,  is  not 


■*  For  similar  eonstruoUoa  of  tnch  statates.  Me  Coloongh 
f).  NuhvlUe  Ac.  R.  R.  Co.  3  ffead,  171 ;  Lister  «.  Lobley,  d 
JTar.  <ft  W.  122;  Mtlley  v.  South^tem  R.  R.  Co.  1  Mticn. 
<ft  (7.  53;  1  Halldf  7!  66;  0  JSng.  Bailw.  Ocu.  108;  18  Z. 
J.  y.S,  Oh.  901\  18  Jur.  241.  Compare  to  the  contrary, 
Roes  V.  ElisabeUitown  A  Somerrllle  R.  R.  Co.  1  Spmu  280; 
Canal  Bank  «.  Mayor  of  Albany,  9  W*nd.  244. 

That  the  presomption  is,  if  fha  Jury  assess  compensation 
to  one  person,  it  la  only  for  his  interest  in  the  premises,— 
see  Rex  «.  NoUtngham  Old  Waterworks,  6  Ad.  A  B.  856. 

That  money  paid  into  oonrt  for  land  taken  by  a  railroad 
company  li  to  be  divided  as  the  land  Itself  should  haTO 
been,— see  Ross  «.  Adams,  4  Dutch.  160.    • 
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entitled  to  compensation  in  respect  of  such 
expectancy,  where  the  land  is  taken  from  him 
by  an  incorporated  company,  under  a  statute 
directing  compensation  to  be  paid  to  the 
owners  and  occupiers  of  land  through,  under, 
in  or  upon  which  the  work  thereby  authorized 
should  bo  made,  for  the  value  of  such  land,  and 
also  for  the  damages  sustained  by  them  in  mak- 
ing such  works.  K.  B.  1836,  Rex  r.  Liverpool 
&  Manchester  Railway  Co.  4  Ad.  S  Ell.  650 ; 
1  Bar.  <fb  W.  689 ;  6  Nev.  d>  M.  186.  Compare 
supra^  2. 

17.  That  the  owner  of  a  ground-rent  is 
not  affected  by  proceedings  of  a  railroad 
company  against  his  tenants,  to  take  and  oc- 
cupy the  ground  for  the  purposes  of  their 
road;  the  landlord  and  tenant  having  dis- 
tinct estates, — see  Voegtly  v.  Pittsburgh  &c. 
R  R.  Co.  a  GraTU'8  Cos.  243. 

18.  A  court  authorized  to  fix  the  com- 
pensation to  be  paid  by  a  railroad  for  "  lands 
and  materials,"  awarded  to  lessees,  holding 
with  a  covenant  of  renewal,  "  $4,000  includ- 
ing the  damages  arising  out  of  the  refusal  by 
the  company  to  renew."  Held,  that  although 
there  was  no  authority  to  assess  damages  for 
a  breach  of  covenant,  yet  the  decree  was 
good,  as  this  was,  in  fact,  compensation  for 
depriving  the  lessees  of  an  interest  they  held 
in  the  land.  Pa.  Supreme  Ct.  1856,  North 
Pennsylvania  R  R.  Co.  n,  Davis,  26  Pa.  St. 
238. 

19.  Vendor  and  purchaser.  Under  a 
charter  providing  that  ho  who  is  the  owner 
of  land  when  the  road  is  finished,  shall  apply 
for  assessment,  the  right  to  compensation  be- 
longs to  the  owner  at  the  time  when  the  road 
is  finished,  and  not  to  his  subsequent  vendee ; 
and  the  words  "  claiming  under  him  "  in  such 
a  statute,  do  not  comprehend  vendees.  8.  (7. 
Ct.  of  AppeaUy  1857,  Lewis  v.  Wilmington  & 
Manchester  R.  R.  11  Rich.  (Law)  91. 

20.  Mortgagor  and  mortgagee.  Whether 
a  mortgagee  is  entitled  to  an  assessment  of 
damages,  as  between  him  and  the  mortgagor, 
— see  Breed  t>.  Eastern  R  R.  Co.  6  G^my,  470, 
note;  Meacham  9.  Fitchburg  R  R.  Co.  4 
Cush.  291 ;  Btewait  v.  Raymond  R  R  Co.  7 
Bmed.  &  M.  568;  Matter  of  John  <&  Cherry 
Streets,  19  Wend.  659. 

21«  Tenants  in  common.  That  one  ten- 
ant in  common  cannot  proceed  in  his  own 
name  to  have  the  damages  done,  by  a  rail- 
way, to  the  common  land,  assessed,  even 
where  he  has  authority  from  his  co-tenant  to 


do  so, — see  Railroad  Co.  «.  Bucher,  7  Wa'U^ 
33. 

22.  Tenant  for  life  and  remainder  man. 

The  compensation  paid  by  a  railroad  com- 
pany for  damages  assessed  against  them  on 
the  condemnation  of  land  for  the  construction 
of  the  road  belongs  to  the  tenant  for  life  and 
remainder  man  in  proportion  to  the  period 
for  which  each  suffers  the  incumbrance.  N, 
C.  Supreme  Ct.  1860,  Joyner  v.  Conyers,  6 
Janes  Eq.  78.  Compare  Midland  Counties' 
Railway  Co.  r.  Oswin,  8  Eng.  Hailw,  Cas, 
497 ;  Danforth  i).  Smith,  23  Vt.  247. 

23.  A  tenant  for  life  may  have  a  proceed- 
ing for  damages  done  to  her  estate  by  the 
construction  of  a  railroad,  without  joining 
the  remainder  man.  Pa.  Supreme  Ct.  1850, 
Railroad  v.  Boyer,  13  Pa.  St.  497. 

24.  Heir  and  administrator.  Where 
land  of  a  deceased  person  is  taken  for  a  rail- 
way, the  heir,  and  not  the  administrator,  is 
entitled  to  the  damages  for  such  taking,  and 
to  prosecute  for  the  recovery  thereof  although 
the  administrator  had  previously  represented 
the  estate  insolvent,  and  afterwards  obtained 
a  license  to  sell  the  real  estate  for  the  pay- 
ment of  debts.  Mass.  Supreme  Ct.  1849, 
Boynton  «.  Peterborough  and  Shirley  R  R 
Co.  4  Cush.  467.  Compare  Esep.  Hawkins,  3 
Eng.  Badw.  Cos.  505,  note. 

25.  Devisee  and  executor.  That  the  de- 
visee is  entitled  to  claim  consequential  dam- 
ages and  not  the  executor, — see  Rex  9  Com- 
missioners of  Compensation,  <&c.  12  EoMt^ 
477. 

26.  Dower.  Where  a  widow  is  clearly 
entitled  to  dower  in  land  taken,  the  commis- 
sioners should  assess  the  value  of  her  life  es- 
tate and  award  it  as  damages  to  her,  N.  T. 
Supreme  Ct.  1839,  Matter  of  William  and 
Anthony  Streets,  19  Wend.  678. 

27.  The  wife  of  the  owner  ofthe  fee  of  land 
taken  for  public  use,  is  not  within  the  provi- 
sions of  a  statute  requiring  compensation  to 
be  assessed  to  the  persons  interested  in  or  en- 
titled to  the  land.  Her  inchoate  right,  or 
possibility  of  dower,  is  divested  by  a  regular 
taking  from,  and  compensation  to,  the  hus- 
band in  his  lifetime.  N.  T.  Ct.  of  Appeals^ 
1853,  Moore  i>.  Mayor  &c.  of  New  York,  8 
N.  Y.  (4  Sdd.)  110 

28.  Trespasser.  Damages  assessed  for  the 
value  of  land  taken  for  a  railroad,  though  a 
trespasser  was  in  possession  at  the  time  and 
claimed  the  dami^s,  should  be  paid  to  the 
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true  owner.     Cal,  Supreme  Ct.  1856,  Rooney 
c.  Sacramento  Valley  R.  R.  Co.  0  Cal,  638. 

29.  The  State.  That  legislative  permis- 
sion to  construct  a  railroad  over  a  certain 
route  docs  not  prevent  the  State  from  claim- 
ing compensation  for  lands  belonging  to  the 
State  and  taken  for  the  purposes  of  the 
road, — see  Commonwealth  v.  Boston  &  Maine 
Raihoad,  3  Cush,  25. 

II.  The  Measure  of  Damages. 

30.  THiat  damages  may  be  aUowed.    An 

appraisement  of  lands  taken  by  an  incorpo- 
rated company,  should  include  prospective 
damages,  resulting  naturally  and  directly 
from  the  works  of  the  company  for  all 
future  time.  Jf.  J,  Chancery^  1860,  Trenton 
Water  Power  Co.  t>.  Chambers,  2  Bead.  199. 

31.  Railroad  commissioners,  and  the  jury, 
on  appeal,  when  appraising  damages  which 
may  be  sustained  by  landowners,  over 
whose  lands  a  railroad  may  be  constructed, 
Bhould  take  into  consideration  and  ap- 
praise all  damages  direct  and  consequential, 
present  and  prospective,  certain  and  contin- 
gent, which  may  be  judged  by  them  fairly 
to  result  to  the  landowner,  from  the  con- 
struction of  a  railroad  in  a  suitable  and  pru- 
dent manner.  For  all  such  damages  as 
result  from  an  improper  and  unsuitable  con- 
struction, the  corporation  must  remain 
liable.  N,  U,  Superior  Ct,  1851,  Dearborn 
r.  Boston  &  Montreal  R.  R.  Co.  4  Fost,  179. 

S.  P.  as  to  lands  taken  for  a  canal  com- 
pany, N,  J.  Supreme  Ct,  1^3,  Van  Schoick 
o.  Delaware  &  Raritan  Canal  Co.  1  Spen, 
249. 

82.  Under  the  statutes  of  Pennsylvania, 
a  person  on  whose  land  a  turnpike  or  plank 
road  is  located  may  recover  for  all  his  land 
appropriated,  as  well  as  for  all  his  improve- 
ments destroyed,  deducting  therefrom  the 
benefits  and  advantages  derived  from  the 
road  and  the  additional  value  given  by  it 
to  his  property.  Pa.  Supreme  Ct.  1852, 
Plank  Road  Co.  r.  Thomas,  20  Pa.  St.  91. 

83.  The  market  value  of  land  taken  by  a 
railroad  company  should  be  the  measure  of 
the  damages  assessed ;  to  which  should  be 
added  all  actual  damages  which  must  be 
produced  by  the  manner  in  which  the  road 
passes  throi^h  the  property,  and  affects  the 
improvements.  Contingent  future  disad- 
vantages, though  they  may  beset  off  against 


advantages,  should  not  be  taken  into  con- 
sideration as  an  element  of  damages.  Pa, 
Supreme  Ct.  1859,  Searle  v.  Lackawanna  & 
Bloomsburg  R.  R  Co.  33  Pa.  St.  57. 

See  the  topic  of  Counter-allowance  for 
benefit,  in  favor  of  the  company,  by  way  of 
offset  to  the  claim  for  damages,  treated 
iT^fra^  IV. 

34.  Consequential  damages.  That,  in 
general,  appraisers  are  not  to  allow  specula- 
tive, or  consequential  damages,  but  are  con- 
fined to  an  estimate  of  the  value  of  the  land 
taken, — see  Meacham  v.  Fitchburg  Railway, 
4  Cuih,  291 ;  Upton  r.  South  Reading  Branch 
Railway  Co.  8  Cmh.  600 ;  Greenville  &  C. 
Railway  Co.  v.  Partlow,  6  Rich.  528 ;  White 
V.  Charlottesville  &  S.  C.  Railway  Co.  0  Bick. 
47 ;  A.  &  S.  Railway  Co.  t.  Carpenter,  14  lU. 
190 ;  Symonds  «.  City  of  Cinciimati,  14  Ohio^ 
147 ;  Brown  v.  Cincinnati,  Id.  641 ;  Mclntire 
V.  State,  5  Black/.  884 ;  State  «?.  Digby,  Id. 
543;  James  River  <&  Kanawha  Co.  v  Turner, 
9  Leigh,  313 ;  Schuylkill  Co.  r.  Thobum,  7 
Serg.  c§  J?.  411 ;  Henry  r.  Pittsburg  &  Alle- 
ghany Bridge  Co.  8  WatU  &  S.  85. 

85.  In  general,  railroad  companies  are 
not  liable  for  necessary  consequential  dam- 
ages accruing  to  premises  not  taken  by  them, 
from  the  prudent  construction  and  operation 
of  their  roads.  But  this  principle  doos  not 
carry  with  it  an  exemption  from  liability 
for  diverting  a  stream  of  water  from  its 
natural  course,  to  the  injury  of  a  neighbor- 
ing proprietor,  especially  where  such  damage 
is  occasioned  by  a  negligent  construction  of 
the  road.  Vt.  Supreme  Ct  1852,  Hatch  v. 
Vermont  Central  R.  R.  Co.  25  Vt.  49. 

86.  But  consequential  damages  may  be 
claimed  and  assessed  against  a  corporation  if 
their  organic  law  require  it.  Thus,  where 
it  was  provided  in  the  charter  of  a  bridge 
company  that  referees  should  assess  the 
damages,  "  if  any,"  which  the  owner  of  a 
contiguous  ferry  should  sustain  by  the 
erection  of  the  bridge,  —  Held,  that  the 
words  of  the  act  required  the  payment  of 
damages  for  all  injurious  consequences, 
proximate  and  remote,  to  the  owner  of  the 
ferry.  Pa.  Supreme  Ct.  1861,  Buckwalter  r. 
Black  Rock  Bridge  Co.  38  Pa.  St.  281. 

87.  Where  consequential  damages  to  ex- 
isting works,  by  the  erection  of  new  ones, 
are  required  to  be  compensated,  the  period 
for  estimation  is  limited  to  the  yearly  value 
of  the  works  antecedent  to  the  passing  of 
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the  act.    JT.  B.  1807,  Manning  «.  Commis- 
sioner of  Compensation  &c.  9  East^  165. 

88.  That  future  damages  expected  to  ac- 
crue to  landowners  cannot  be  estimated 
properly  until  after  the  completion  of  the 
works, — see  Lee  m,  Hilner,  2  Mee^.  d  W.  824 ; 
3fur.  <fe  ^  275;  2  Tou.  <§  0.  611. 

39.  The  rule  for  ascertaining  damages. 
The  damages  should  be  estimated  by  taking 
the  marketable  value  of  the  premises  affect- 
ed by  the  improvement,  before  the  company 
enter,  and  from  that  deducting  their  value, 
under  all  the  circumstances  of  the  case,  after 
the  improvement  is  completed.  lima  Su- 
preme Ct  1855,  Henry  t>.  Dubuque  &  Pacific 
R.  R.  Co.  2  Clarke^  288.  S.  P.  Pa,  Supreme 
Ct  1848,  Pennsylvania  Railroad  «.  Heister, 
8  Pa.  St.  445 ;  2  Am,  Railw,  Gas.  337. 

40.  The  commissioners  are  to  determine 
the  compensation  to  be  made  to  the  owner 
for  the  land  *'  proposed  to  be  taken "  and 
*^  appraised  by  them,"  and  not  the  damages 
that  will  be  occasioned  by  the  construction 
and  operation  of  the  company's  works  over 
his  premises.  The  true  and  only  inquiry  is, 
what  is  the  whole  property  affected  worth, 
now,  in  the  market,  and  what  will  it  be 
worth  after  the  improvement  is  made.  If. 
r.  Supreme  Ct,  1852,  Troy  &  Boston  R.  R. 
Co.  V.  Lee,  13  Barb.  169 ;  JS^,  T.  1853,  Can- 
andaigua  &  Niagara  Falls  R  R.  Co.  v, 
Payne,  16  Id.  273. 

41*  The  true  measure  of  compensation 
for  damages  occasioned  by  the  construction 
of  a  railroad  through  an  individuars  land  is 
the  difference  between  what  the  whole 
property  would  have  sold  for  unaffected  by 
the  railroad,  and  what  it  would  have  sold 
for  as  affected  by  it.  [7  Serg.  &  R.  411.] 
Pa.  Supreme  Ct.  1860,  Watson  v,  Pittsburg 
&  Connellsville  R.  R  Co.  37  Pa.  St.  469. 

42.  How  the  value  is  to  be  ascertained. 
The  measure  of  damages  to  a  landowner, 
caused  by  the  construction  of  a  railroad 
through  his  land,  is  the  difference  between 
what  the  property  would  have  sold  for  be- 
fore and  after  the  road  was  built ;  but  the 
fact,  that  others  have  been  brought,  by  the 
construction  and  extension  of  the  road,  into 
competition  with  the  plaintiff,  cannot  be 
construed  as  a  ground  of  damage.  Pa.  ^- 
preme  Ct.  1864,  Harvey  v.  Lackawanna  & 
Bloomsburg  R.  R.  Co.  47  Pa.  St.  423. 

43.  The  measure  of  damages  for  build- 
ing  a   railroad    through    an   individual's 


property,  is  the  difference  between  the  value 
of  the  land  before  and  after  the  completion 
of  the  road.  In  estimating  the  disadvan- 
tages resulting  from  such  road,  consequen- 
tial or  speculative  damages  are  to  be  re- 
jected; and  in  estimating  the  advantages, 
such  only  as  are  special  and  peculiar  to  the 
property  in  question  are  to  be  considered, 
and  not  such  as  are  conmion  to  the  public. 
Pa,  Supreme  Ct,  1865,  Homstein  v.  Atlan- 
tic &  Great  Western  R.  R.  Co.  51  Pa. 
St.  87. 

44.  The  value  of  the  land  taken  for  a 
railroad  means  its  actual  value  independ- 
ent of  the  location  of  the  road;  and  the 
"  disadvantages  "  to  be  considered  in  assess- 
ing damages  for  such  apfSropriation  are  the 
injuries  to  the  part  which  is  left,  arising 
from  the  taking.  Mo,  Supreme  Ct,  1857, 
Pacific  Raibx>ad  v.  Chiystal,  25  Mo.  544. 

45.  The  object  of  an  appraisal  of  damages 
for  the  taking  of  land  by  a  railroad  com- 
pany, by  commissioners,  is  to  make  the 
owner  of  the  land  good,  by  rendering  an 
equivalent  in  money  for  the  loss  he  sustains 
in  the  value  of  hb  property,  by  being  de- 
prived of  a  portion  of  it  Compensation 
includes,  not  only  the  value  of  the  portion 
taken,  but  also  the  diminution  of  the  value 
of  that  from  which  it  is  severed.  JT.  T.  Su- 
preme Ct.  1851,  Rochester  &  Syracuse  R.  R. 
Co.  ©.  Budlong,  6  Htno.  Pr.  467. 

40.  In  estimating  the  value  of  land  taken 
for  the  purposes  of  a  railroad,  the  present 
value  of  the  lands,  not  at  a  forced  sale, 
but  at  a  sale  which  a  prudent  holder  would 
make,  if  he  had  the  power  of  election  as  to 
time  and  terms,  is  to  govern.  It  is  also 
proper  to  regard  the  location  of  the  land, 
and  the  probabilities  which  a  prudent  man 
would  entertain  of  the  increased  value  of 
the  property  for  building  purposes.  If,  J, 
Supreme  Ct.  1850,  Somerville  &  Easton  R. 
R.  Co.  V.  Doughty,  2  Zabr.  495. 

47.  The  question,  however,  is  not, — ^what 
estimate  does  the  owner  place  upon  the 
land  ?  but,  what  is  its  real  worth,  in  the 
judgment  of  honest,  competent,  and  disin- 
terested men  ?  The  use  to  which  the  owner 
has  applied  his  property  is  of  no  importance, 
beyond  its  influence  upon  the  present  value. 
In  deciding  these  questions,  neither  the 
purpose  to  which  the  property  is  now  ap- 
plied, nor  the  intention  of  the  owner  in 
relation  to   its  future  exyoyment,  can  bo 
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matters  of  much  importance.  In  both  cases, 
the  proper  inquiry  is,  what  is  the  yalue  of 
the  property  for  the  most  advantageous 
uses  to  which  it  may^  be  applied  ?  If  a  man 
suffer  his  land  to  lie  open  and  unimproved, 
that  will  not  authorize  the  commissioners  to 
say  that  it  is  worthless.  They  must  award 
what  the  land  would  be  worth  in  the  hands 
of  another  who  would  cultivate  and  im- 
prove it ;  that  is  its  value  to  the  owner,  be- 
cause  he  can  procure  that  sum  of  money  for 
it.  And  in  estimating  the  probable  influ- 
ence of  any  public  improvement  upon  the 
value  of  land,  the  commissioners  should  not 
regard  so  much  the  intention  of  the  owner 
in  relation  to  the  future  use,  as  the  purpose 
to  which  the  property  may  be  applied  in 
the  hands  of  one  who  is  disposed  to  make 
it  yield  the  greatest  income.  Wliat  price 
will  it  bring  in  the  market,  is  the  proper 
inquiry  in  a  proceeding  of  this  kind.  N.  Y, 
Swprtme  Ct,  1886,  Matter  of  Furman  Street, 

17  Wend.  650,  670.  Followed,  1889,  Matter 
of  William  and  Anthony  Streets,  19  Id,  678, 
690;  1852,  Troy  &  Boston  R.  R.  Co.  v,  Lee, 

18  Barb,  169. 

48.  Instances.  The  true  rule  of  estima- 
ting damage  to  the  owner  of  land  taken  is, 
to  appraise  the  property  at  its  present  value 
to  the  owner,  considering  the  extent  of 
interest  which  he  has,  and  the  qualified 
rights  which  may  be  exercised  over  it.  In 
the  case  of  a  churchyard,  if  the  church  can- 
not use  it  for  any  purpose  but  burial,  for 
such  purpose  one  part  of  the  ground  is  as 
valuable  as  another,  and  the  part  taken  can- 
not be  considered  of  more  value  than  the 
part  assessed  for  benefit  K  T,  Supreme  Ct. 
1884,  Matter  of  Albany  Street,  11  Wend,  149. 

49*  Where  a  part  of  lands  used  by  a  hos- 
pital are  taken,  the  fact  that  the  improve- 
ment does  not  render  the  remaining  property 
more  valuable  to  the  society,  or  for  any  pur- 
pose of  the  institution,  than  before,  is  not  to 
be  regarded.  The  particular  use  to  which 
the  property  is  now  applied  is  not  to  be 
considered,  except  where,  as  in  the  case  of 
churches  and  cemeteries,  the  land  can  be 
put  to  no  other  use.  2^,  T,  Supreme  Ct. 
1889,  Matter  of  William  and  Anthony 
Streets,  19  Wend,  678. 

60.  In  an  action  against  a  railroad  com- 
pany for  damages  done  to  a  mill  property 
by  tiie  construction  of  the  road,  the  ii\}ury 
to  the  unused  and  surplus  water-power  of 


the  mill-owner  is  a  legal  ground  of  claim ; 
and  the  measure  of  damages  is  its  actual 
market  value  for  any  useful  purpose  to 
drive  any  kind  of  machinery  which  it  was 
capable  of  driving,  not  what  can  be  done 
with  it  if  used  in  some  supposed  way,  or 
other  imagined  improvements  have  been 
made.  Pa.  Supreme  Ct,  1864,  Dorian  v.  East 
Brandywine  <&c.  R.  R  Co.  46  Pa,  St.  520. 

61.  The  owner  of  land  a  part  of  which  is 
flowed  by  means  of  a  mill-dam  erected  by  a 
manufacturing  company,  may,  by  reason  of 
the  situation  of  the  part  flowed  in  relation 
to  the  other  part,  sustain  damages  beyond 
the  value  of  the  land  actually  flowed,  for 
which  he  is  entitled  to  compensation.  But 
the  benefits  likely  to  result  from  the  build- 
ing of  the  dam  by  reason  of  an  increase  of 
business  and  population,  markets,  schools, 
stores,  and  other  like  improvements,  cannot 
be  considered,  by  way  of  set-off  to  the  dam- 
ages done  to  the  land  flowed.  The  benefits 
to  be  set  off  must  obviously  be  of  the  like 
kind  with  the  opposite  injuries  for  which 
damages  are  sought.  Mass,  Supreme  Ct 
1885,  Palmer  Company  v,  Ferrill,  17  Pieh 
58. 

52«  In  assessing  the  damages  occasioned  by 
such  erections,  regard  is  to  be  had,  not  to 
the  condition  of  the  land  as  it  may  have 
been  affected  by  maintaining  the  dam 
several  years  preceding  the  date  of  the  com- 
plaint for  assessment,  but  to  the  condition 
of  the  land  at  the  conmiencement  of  the 
ii^ury,  as  if  no  dam  had  been  erected.    IB. 

58.  At  what  date  the  land  should  be 
valued.  The  owner  of  land  taken  by  a  rail- 
road company  is  entitled  to  recover  the 
value  of  such  interest  or  title  in  the  land  as 
he  is  shown  to  have,  as  it  stood  at  the  time 
of  taking,  without  any  diminution  for  any 
benefits,  advantage,  or  oflset  whatever ;  such 
damages  as  result  inmiediately  and  directly, 
as  the  destruction  of  wells,  springs,  bams, 
outhouses,  &c.,  but  not  remote  or  specula- 
tive damages;  the  value  of  fences  made 
necessary;  the  injury  to  his  whole  tract 
from  the  less  conv^ent  communication,  &a 
But  against  these  special  and  peculiar  dam- 
ages may  be  set  off  any  peculiar  bene- 
fits resulting  to  his  premises,  beyond  those 
enjoyed  by  all  the  neighbors.  WU.  Supreme 
Ct.  1858,  Bobbins  v.  Milwaukee  &  Horicon  R 
R.  Co.  6  WU.  686.  But  compare,  Milwaukee 
&  Mississippi  R.  R.  Co.  v.  Eble,  4  ChaTtdl,  72. 
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54.  The  value  of  the  property  taken,  in 
market  at  that  time,  and  no  other;  and  the 
injury  then  necessarily  known  to  result  to 
the  owner  as  the  necessary  and  immediate 
consequence  of  such  use  of  his  property, 
without  reference  to  the  uncertain  or  remote 
benefits  or  disadvantages  that  may  or  may 
not  occur  in  the  inture,  is  what  the  owner 
loses,  and  the  legislature  has  no  power  to 
prescribe  a  different  measure  of  damages. 
Mm,  Ct.  of  Errors^  1858,  Isom  «.  Mississippi 
Central  R.  R.  Co.  86  Miss.  800. 

5o.  The  rule  of  damages  for  land  taken 
by  a  railroad  corporation,  is  its  fair  market 
value  at  present  without  any  regard  to  the 
external  causes  which  may  have  contributed 
to  make  up  its  present  value.  Ohio  Supreme 
Ct,  1854,  Giesy  v,  Cincinnati  &c.  R.  R.  Co.  4 
Ohio  St:  808. 

50.  That  the  value  of  the  land,  at  the 
time  of  trial,  or  at  any  time  subsequent  to 
the  coQstn:ction  of  the  work,  cannot  be  re- 
ferred to  in  determinating  the  benefits  con- 
ferred upon  that  portion  of  the  land  not 
taken, — see  Indiana  Central  R.  f .  Hunter,  8 
Ind,  74. 

m.   Assessment  and  Recoveet. 

1.  General  nature  of  proceedings, 

57.  The  mode  of  appraisal  of  lands  re- 
quired by  a  corporation,  may  be  changed  by 
the  legislative  power,  at  any  time  before  the 
title  has  actually  become  vested  in  the 
company.  XT,  8.  Supreme  Ct.  1850,  Susque- 
hanna R.  R.  Co.  f>,  Kesbit,  10  How,  895. 

58.  Effect  of  passage  of  a  general  act. 
The  charter  of  a  railroad  company  provided 
for  the  appointment  upon  petition  of  three 
disinterested  persons  to  assess  compensation 
for  the  taking  of  land  by  the  company.  A 
general  railroad  act,  passed  subsequently, 
but  never  accepted  by  the  company,  pro- 
vided for  five  commissioners,  instead  of 
three.  Held^  that  proceedings  carried  on 
under  the  old  charter  were  valid,  and  that 
three  was  the  proper  number  of  appraisers. 
Mo.  Supreme  Ct.  1857,  North  Missouri  R.  R. 
Co.  V.  Gott,  25  Mo,  540. 

59.  Failure  to  agree  with  landowner. 
Where  the  provision  of  the  statute  authoriz- 
ing the  company  to  have  a  compulsory  as- 
sessment, is  that  in  ease  of  disagreement  be- 
tween the  company  and  the  landowner,  as 
to  the  price,  proceedings  to  take  the  land 


without  his  consent  may  be  had,  the  owner 
is  entitled  to  the  benefit  of  an  opportunity 
for  a  voluntary  sale ;  and  a  disagreement  as 
to  compensation  is  a  jurisdictional  fact. 
[3  Johns.  Cas.  107.]  K  Y,  Ct.  of  Appeals^ 
1851,  Dyckman  r.  Mayor  of  K  Y.  5  N,  Y, 
(1  8eld.)  484.  Compare  Bellona  Company^s 
Case,  8  Bland.  442. 

60.  Under  the  Pennsylvania  act  of  1849, 
which  requires  a  railroad  company  about  to 
appropriate  the  property  of  an  individual 
to  apply  to  the  owner  and  endeavor  to  agree 
with  him  as  to  the  compensation,  unless  the 
owner  be  absent  or  legally  incapacitated  till 
such  effort  has  been  made,  the  company 
cannot  institute  proceedings  to  acquire  the 
land.  And  the  petition  should  set  forth  the 
names  of  the  owners  whose  property  is  de- 
sired, the  fact  that  the  company  cannot 
agree  on  the  compensation,  or  that  the 
owner  is  absent  or  legally  incapacitated  to 
contract,  and  should  bo  verified  by  affidavit. 
Pa,  Supreme  Ct.  1853,  Reitcnbaugh  «.  Ches- 
ter Valley  R  R  Co.  21  Pa.  St.  100.  And  see 
Neal  V.  Pittsburgh  &c.  R  R.  Co.  2  Grant's 
Cas.  137. 

61.  A  clause  in  a  railroad  charter  which 
provides  that,  where  the  company  and 
owner  of  the  soil  required  for  the  road  fail 
to  agree  upon  the  terms  of  purchase  and 
sale  the  court  shall  appoint  commissioners 
to  value  the  land  taken,  does  not  make  an 
effort  and  failure  to  agree  a  condition  pre- 
cedent to  the  exercise  of  the  jurisdiction  of 
the  court  in  the  appointment  of  commis- 
sioners to  assess  the  value  of  the  land.  Tenn. 
Supreme  Ct.  1859,  Bigelow  v,  Mississippi 
&c.  R.  R.  Co.  2  Heady  624. 

62.  An  original  petition  for  the  assess- 
ment of  damages,  occasioned  by  the  con- 
struction of  a  railroad  through  land,  which 
does  not  set  forth  the  inability  of  the  parties 
thereto  to  agree,  and  the  absence  or  legal 
incapacity  of  the  owners,  may  be  amended 
before  the  view  is  taken.  Pa.  Supreme  Ct. 
1857,  Pennsylvania  R  R  Co.  r.  Porter,  29 
Pa.  St.  166. 

68.  That  slight  evidence  of  this  failure  to 
agree  with  the  landowner  is  required, — sec 
Doughty  V,  Somerville  &  Easton  Railway,  1 
Zabr.  442 ;  Tucker  €.  Erie  &c.  R  R.  Co.  27 
Pa.  St.  281. 

64.  If  the  record  shows  a  disagreement, 
and  the  owner  appeared  on  the  proceeding 
to  assess,  he  cannot  afterwards  collaterally 
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impeach  its  existence.  JV.  Y,  Ct.  of  Appeals, 
1851,  Dyekman  v.  Mayor  &c.  of  N.  T.  5 
N,  r.  (I  SM.)  434. 

05.  Notice  of  the  proceeding.  It  is  no 
objection  to  the  constitutionality  of  the 
charter  of  a  railroad  company,  that  it  docs 
not  contain  any  provisions  for  notice  to  be 
given  to  the  owners  of  lands,  of  proceedings 
to  assess  damages  for  the  appropriation  of 
the  property  for  the  purposes  of  the  road. 
Mich,  Supreme  Ct,  1852,  Swan  r.  Williams, 
2  Mich.  421;  III  Supreme  Ct,  1859,  John- 
son V.  Joliet  &  Chicago  H.  R.  Co.  23  IR 
202. 

66«  That  a  notice  to  treat  for  lands  under 
a  statutory  authority  to  take  them  for  cor- 
porate use,  constitutes  the  relation  of  vendor 
and  purchaser,  between  the  company  and 
the  owner  of  the  property, —  see  Doo  v. 
London  &  Croydon  Railway  Co.  1  Eng. 
Saflw.  Cos,  257.  Compare  Regina  i?.  Com- 
missioners of  Woods  &  Forests,  19  Law  J, 
Q.  B  497. 

67.  That  a  company  cannot  take  some  of 
parcels  of  land,  of  intent  to  take  which 
they  have  given  notice,  and  decline  to  take 
others, — see  Barker  v.  North  Staffordshire 
R  R  Co.  2  De  Gex  cfc  A  55 ;  12  Jur.  824, 
589 ;  5  Eng,  Bailw,  Cos,  401 ;  Tawney  v, 
Lynn  &  Ely  Railway  Co.  4  Eng,  Bailw,  Cos. 
615;  16  Law  J,  N,  S.  Ch,  282;  Stone  «. 
Commercial  Railway  Co.  4  Myl,  iSb  G.  122 ; 
1  Eng,  Bailw,  Cos,  875. 

6$«  That  form  of  notice  is  not  material — 
see  Doughty  f}.  Somerville  &  Easton  Railway, 
1  Zabr.  442 ;  Ross  v,  Elizabethtown  &  Som- 
erville Rdlway,  1  Spen.  280. 

69.  Defect  in  notice,  how  vraived*  Where 
a  notice  of  appraisemen  of  damages  for  the 
taking  of  lands  by  a  company  is  defective, 
nothing  short  of  an  appearance  by  the  party 
-whose  lands  are  sought  to  be  taken,  and 
actual  litigation  upon  merits,  ought  to  be 
regarded  as  an  implied  waiver  of  the  defect. 
K  K  Ct.  of  AppeaU,  1854,  Cruger  f>.  Hud- 
eon  River  R  R.  Co.  12  N,  T.  (2  Kern,)  190. 
Compare  Mohawk  &  Hudson  R  R  Co.  v, 
Artcher,  6  Paige^  84. 

70.  Although  proceedings  under  the 
right  of  eminent  domain,  to  acquire  lands 
hdd  by  tenants  in  common,  should  be 
against  such  tenants  severally  (unless  the 
statute  otherwise  provides),  so  that  the 
damages  to  which  each  may  be  entitled 
will  be  separately  awarded  and  paid,  and 


personal  notice  should  be  given  to  each 
person  proceeded  against ;  yet  the  objection 
that  they  were  proceeded  against  jointly, 
and  that  notice  was  not  personally  served, 
is  waived  by  a  voluntary  appearance  of  the 
parties,  and  contesting  the  proceedings  on 
the  single  ground  of  the  inadequacy  of  the 
damages  awarded.  N,  T.  Ct,  of  Appeals, 
1851,  Dyekman  v.  Mayor  of  N.  Y.  5  N.  Y, 
(1  SeU,)  434. 

71.  Identifying  land.  The  land  taken 
for  the  use  of  the  railroad  must  be  so  de- 
scribed, either  in  the  petition  or  report  of 
the  viewers,  that  its  identity  cannot  be 
questioned ;  and  when  there  is  a  defect  in 
this  respect,  the  proceedings  will  be  revers- 
ed. Pa,  Supreme  Ct,  1857,  Pennsylvania  R 
R  Co.  V,  Foster,  29  Pa.  165. 

72.  The  warrant  issued  by  county 
commissioners,  on  the  application  of  an 
owner  of  land,  for  a  jury  to  assess  damages 
for  land  taken  for  railroad,  need  not  be  in 
any  particular  form,  but  should  set  forth, 
with  sufficient  certainty,  the  subject-matter 
into  which  the  jury  are  to  inquire,  to  wit, 
the  land  over  which  the  railroad  passes, 
the  petitioner's  title  to  or  interest  in  it,  the 
location  of  the  road,  and  the  incidental 
damages,  if  any,  which  the  petitioner  has 
sustained,  in  addition  to  the  value  of  the 
land  taken ;  and  this  may  be  done  either  by 
reciting  the  substance  of  the  petition  in  the 
warrant,  or  by  annexing  a  copy  of  the  peti- 
tion thereto,  and  referring  to  the  same  in 
the  warrant.  Mass,  Supreme  Ct.  1849, 
Walker  v,  Boston  &  Maine  Railroad,  8  Cush.  1. 

2.    The  assessment  or  appraisal, 

73.  Hearing.  The  commissioners  must 
view  the  premises,  and  hear  the  proofs  and 
allegations  of  the  parties,  but  may  proceed 
in  such  order  as  they  please,  and  give  to 
either  party  the  opening  and  closing  argu- 
ment, and  may  hear  the  parties  either  before 
or  after  viewing  the  premises.  N.  Y,  Su- 
preme Ct.  Sp.  T,  1852,  Albany  Northern  R 
R.  Co  T.  Lansing,  16  Ba/rh,  68. 

74.  Showing  title.  La  proceedings  before 
commissioners,  to  settle  land  damages,  pos- 
session is  evidence  of  title.  Col,  Supreme  Ct. 
1857,  Sacramento  Valley  R.  R  Co. «.  Moffat, 
7  Col.  577. 

75.  A  railway  company  paid  for  and 
took  a  conveyance  of  a  piece  of  land  firom 
A.    B  afterwards  claimed  the  land,  and 
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moved  to  restrain  tho  company  from  taking 
it,  their  compulfiory  powers  having  expired. 
The  evidence  of  title  was  conflicting  be- 
tween A  and  B.  Held,  that  B  had  his 
remedy  by  ejectment ;  and  an  injunction  was 
therefore  refused.  Vice  Ohanceryj  1851, 
Webster  v.  Southeastern  Railway  Go,  1  Eng. 
L.  A  Eq,  304 ;  15  Jur.  73. 

76«  The  landowner  whose  property  is 
taken  for  a  company  must  show  what  title 
he  has.  Ownership  of  the  fee  is  not  to  be 
presumed  from  the  possession.  The  com- 
pany pay  for  what  title  they  get  and  can 
maintain,  and  for  no  more.  WU,  Supreme 
Ot  1858,  Bobbins  v.  Milwaukee  &  Horicon 
R.  R.  Co.  6  Wi».  686.  And  see  Directors 
&c.  f}.  Railway,  7  WatU  <&  S.  286;  East 
Tennessee  &  Virginia  R.  R.  Co.  f>.  Love,  8 
Bead^  68;  Winebiddle  o.  Pennsylvania  R. 
R.  Co.  2  QranfB  C<u.  82. 

7  7«  Showing  oifer  to  bay.  In  estimating 
the  damages  caused  by  the  construction  of 
a  railroad,  evidence  that  the  company  had 
made  the  petitioner  an  offer  for  his  damages, 
is  inadmissible.  8ee  Upton  v.  South  Read- 
ing Branch  R  R.  Co.  8  Ctuh.  600. 

78. — purchases  adjoining.  On  the  trial 
of  a  petition  before  a  sheri£f  ^s  jury^  for  an 
assessment  of  damages  for  land  taken  for  a 
railroad,  evidence  is  not  admissible  to  show 
the  price  paid  by  the  company  for  land  ad- 
joining the  land  in  question,  under  an  award 
of  arbitrators  mutually  agreed  upon  to  esti- 
mate the  same.  Maes,  Supreme  Ct,  1849, 
White  V.  Fitchburg  Railroad  Corporation, 
4  Oush,  440. 

79«  On  a  hearing  before  a  sheriflf^s  jury 
to  show  the  value  of  land  taken  for  a 
railroad,  it  is  not  competent  to  show,  for 
what  price  one  had  contracted  to  buy  land 
adjoining.  Masa,  Supreme  Ct,  1850,  Chapin 
«.  Boston  &  Providence  Railroad  Corpora- 
tion, 6  Cush.  422. 

80.  Alternative  order.  County  Commis- 
sioners in  Massachusetts,  in  the  exercise  of  the 
jurisdiction  conferred  upon  them,  relative  to 
the  raising  or  lowering  of  turnpikes,  high- 
ways, &c.,  are  required  to  make  a  specific, 
and  not  an  alternative  order.  Mcus.  Su- 
preme Ct,  1850,  Roxbnry  r.  Boston  &  Provi- 
dence Railroad  Corporation,  6  Cush.  424. 

81«  Reservation.  A  corporation  was 
authorized,  by  a  statute,  to  acquire  title  to 
lands  by  appraisement;  and  the  appraisers 
were  required  to  i^ess  the  value  of  land 


taken  and  damages,  without  deduction  for 
any  benefit ;  and  the  defendants,  on  pay- 
ment, were  to  be  vested  with  the  fee.  The 
appraisers  assessed  a  certain  sum,  with  a 
reservation  to  the  owners  of  the  right  to 
open  a  street,  and  to  drain  under  the  street ; 
and  their  certificate  also  stated  that  they 
had  assessed  the  value  and  damages  with- 
out any  deduction  for  benefit. 

JBeldy  that  tho  certificate  should  be  set 
aside.  They  had  no  power  to  arbitrate  be- 
tween the  parties ;  and  in  attempting  to  re- 
serve privileges  to  the  owners  by  way  of 
easement  in  the  lands  they  were  to  appraise, 
they  transcended  their  power,  and  their 
award  was  a  nullity.  The  corporation  were 
entitled  to  the  fee,  and  the  owners  to  com- 
pensation for  the  fee.  N,  T,  CtofAppedU, 
1852,  Hill  f>.  Mohawk  &  Hudson  R.  R.  Co.  7 
N,  Y.  (3  SM,)  152. 

82.  What  the  report  must  state.  It  is 
not  necessary  that  the  report  should  state  in 
detail  how  the  damages  accrued.  Pa,  Sur 
preme  Ct.  1856,  Tucker  v.  Erie  &  North  East 
R.  R  Co.  27  Pa.  St.  281. 

83.  It  is  unnecessary  for  the  report  of 
such  viewers  to  show  affirmatively  the 
presence  of  the  parties  at  the  time  the  view 
is  had,  or  that  witnesses  were  regularly 
called  and  sworn.  In  this  respect  the  pre- 
sumption is  in  favor  of  the  regularity  of  the 
viewers ;  and  if  there  is  any  actual  illegality, 
the  facts  sustaining  it  must  be  shown.    Jh. 

84.  Commissioners'  fees.  In  the  absence 
of  any  statutory  provision,  compelling  pay- 
ment of  compensation  to  county  commis- 
sioners for  their  services  performed  for  the 
benefit  of  a  corporation,  they  have  no  power 
to  order  the  company  to  pay  the  cost  of 
their  expenses  and  services.  Me,  Supreme 
Ct,  1848,  Atlantic  &  St.  Lawrence  R.  R.  Co. 
T.  Cumberland  County  Commissioners,  28 
Me.  112. 

8.    How  U  may  le  reviewed. 

85.  Ol^ections  must  appear  by  the  record. 

Objections  to  the  proceedings  before  a 
sheriff  ^s  jury  impanelled  to  assess  damages 
for  land  taken  for  a  highway  or  railroad, 
cannot  be  taken  advantage  of  on  appeal  un- 
less the  grounds  of  such  objection  appear 
on  the  record.  Mass,  Supreme  Ct.  1849,  Wal- 
kers. Boston  &  Maine  Railroad,  3  Cwh.  1. 

80.  Evidence  given  before  viewers  ap- 
pointed to  assess  damages  done  by  the  loca- 
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tion  and  constmction  of  a  railroad  through 
the  lands  of  an  individaal  will  not  be  noticed 
by  the  supreme  court,  as  it  constitutes  no 
part  of  the  record.  Pa,  Supreme  Ct,  1852, 
Ohio  &  Pennsylyania  R  R.  Co.  o.  Bradford, 
19  Pa.  St.  868. 

87.  On  an  appeal  from  a  judgment  of  the 
court  of  common  pleas,  acceptiag  the  ver- 
dict of  a  sheriff *s  jury  impanelled  to  revise 
the  estimate  of  county  conmiissioners  on  an 
application  for  damages  occasioned  by  the 
laying  out  of  a  railroad,  it  cannot  be  ob- 
jected that  the  commissioners  had  no  juris- 
diction, by  reason  of  the  parties  having 
agreed  to  refer  the  damages  to  arbitration ; 
but  such  objection,  if  relied  upob,  must  be 
taken  before  the  commissioners  as  a  ground 
for  not  ordering  a  jury.  Mate.  Supreme  Ot, 
1849,  Field  v.  Vermont  &  Massachusetts  R 
R  Co.  4  Cusk.  150. 

88.  Award  may  be  set  aside  for  legal 
errors.  If  commissioners  appointed  to  as- 
sess damages  for  land  have  adopted  and 
acted  upon  illegal  principles  in  making  their 
valuation  of  the  land,  and  assessing  dam- 
ages, the  proceedings  will  be  set  asid&  If, 
J.  Supreme  Ct.  1839,  New  Jersey  R  R.  &c. 
Co.  f).  Suydam,  2  Harr.  25. 

89.  But  it  is  not  competent  for  the  court 
to  determine  the  amount  of  damages  on  the 
merits  when  the  commissioners  assessed  the 
damages  upon  the  right  principle.    lb. 

90.  Under  a  statute  providing  to  the  con- 
trary, an  award  of  arbitrators  which  takes 
into  consideration  the  benefit  which  a  land- 
owner may  receive  from  the  construction  of 
a  railroad,  in  a  proceeding  for  damages 
against  such  a  corporation,  is  illegal.  Ind. 
Supreme  Ct.  1854,  McMahon  «.  Cincinnati 
&c.  R  R  Co.  5  Ind.  413 ;  Newcastle  &  Rich- 
mond R.  R.  Co.  «.  Brumback,  5  Ind.  648 ; 
ia58,  Evansville  Ac.  R  R  Co.  v.  Pitzpat- 
rick,  10  Ind,  120 ;  Evansville  &c.  R  R  Co. 
r.  Cochran,  10  Ind.  560. 

91.  A  verdict  of  a  jury  impanelled  to  assess 
damages  for  lands  appropriated  to  the  pur- 
poses of  a  railroad,  will  be  set  aside,  when 
it  appears  to  the  court  that  injustice  has 
been  done  through  mistake  or  misapprehen- 
sion of  the  jury.  N.  J.  Supreme  Ct.  1865, 
Cadmus  v.  Central  R  R.  Co.  of  New  Jersey, 
81  K  J.  Law  (2  Vroom\  179. 

92.  A  plank-road  company,  authorized  to 
construct  their  road  between  two  designated 
points,  and  to  use  any  portion  of  the  high- 


ways for  such  purpose  when  necessary,  are 
bound,  in  cases  where  such  necessity  exists, 
by  their  charter,  to  pay  the  damages  re- 
sulting from  the  appropriation  of  the  high- 
way, to  be  ascertained  in  the  manner  point- 
ed out  in  the  charter,  and  any  departure 
from  the  directions  therein  contained,  or 
fraudulent  or  collusive  acts  on  the  part  of 
the  company,  in  relation  to  the  assessment, 
will  vitiate  the  whole  proceeding,  and  sub- 
ject them  to  injunction.  Oa.  Supreme  Ct. 
1851,  Justices  &c.  r.  GrifSn  &  West  Point 
Plank-road  Co.  9  Oa.  475. 

98.  The  courts  will  not  set  aside  the  award 
of  commissioners  to  ascertain  land  damages 
except  from  substantial  error.  The  commis- 
sioners are  bound  to  be  guided  in  their  pro- 
ceedings by  the  established  rules  of  evi- 
dence, but  a  technical  error  in  this  respect 
will  be  disregarded.  Otherwise,  if  the  error 
be  of  such  a  character  as  to  show  that  the 
commissioners  have  mistaken  the  principles 
that  should  govern  their  appraisal,  and  that 
the  appellant  may  have  been  wronged  by 
it.  N,  Y.  Supreme  Ct.  1852,  Troy  &  Boston 
R.  R.  Co.  «.  Northern  Turnpike  Co.  16  Barb, 
100.  And  see  N.  T.  Central  R.  R  Co.  v  Mar- 
vin, 11  If.  Y.  (1  Kern.)  276;  Walker  i. 
Boston  &  Maine  R  R  8  Cueh.  1. 

94.  Not  for  error  in  valuation.  If  the 
court  is  satisfied  that  the  commissioners 
have  not  erred  in  the  principles  of  their  ap- 
praisement, no  other  error  will  suffice  to  in- 
duce them  to  send  the  report  back  for  re- 
view. N.  r.  Supreme  Ct,  1852,  Troy  &  Bos- 
ton R  R.  Co.  V,  Lee,  13  Barb,  169. 

95.  On  an  appeal  from  an  appraisement  of 
compensation  for  land  taken  by  a  railroad 
company,  the  court  will  not  interfere  upon 
the  ground  that  the  amount  of  damages 
awarded  was  too  small  or  too  great,  unless 
the  evidence  of  injustice  is  palpable  on  its 
face.  N.  Y.  Supreme  Ct.  1851,  Rochester  & 
Syracuse  R.  R  Co.  v.  Budlong,  6  How.  Pr. 
467. 

96«  If  the  proceedings  of  commissioners 
to  appraise  damages  for  land  taken  by  a 
municipal  corporation  have  been  regular, 
and  they  only  erred  in  judgment  in  fixing 
the  amount  of  damages  for  the  lands  taken, 
the  courts  cannot  interfere.  N.  Y.  Chancery ^ 
1841,  Wiggin  f>.  Mayor  &c.  of  N.  Y.  9 
Paige^  16. 

97.  As  a  general  rule,  reviews  of  the  report 
of  such  commissioners  can  extend  to  matter 
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of  principlo  only,  and  not  to  mere  questions 
of  value.  N,  Y.  Supreme  Ct  1836,  Matter 
of  Furman  Street,  17  Tr«M?.649;  1839,  Mat- 
ter of  John  &  Cherry  Streets,  19  Id,  659. 

98*  That  the  courts  cannot,  in  general, 
revise  the  assessment  of  land  damages,  upon 
its  merits,  and  set  it  aside,  upon  the  mere 
ground  of  inadequacy,  or  excess  of  damages 
—  see  Willing  v,  Baltimore  Railway,  6 
WhaH.  460 ;  Tonica  &c.  B.  R.  Co.  f>,  Un- 
licker,  22  lU.  221 ;  Same  v,  Roberts,  Id,  224 ; 
Railroad  v,  Gesner,  20  Pa.  240 ;  Winebiddle 
«.  Pennsylvania  R.  R.  Co.  2  Oranfs  Cos,  32. 
He  Bradshaw  &c.  R.  R  Co.  12  Jur,  998 ;  17 
law  J.  Q.  B.  862. 

99.  That  an  award  of  land  damages  may  be 
set  aside  for  excessive  damages, — see  Somer- 
ville  &  Easton  Railway  c.  Doughty,  2  Zodr. 
495. 

100.  Award  not  impeachable  collaterally. 
An  adjudication  condemning  lands  for  the 
use  of  a  corporation,  cannot  be  impeached 
in  a  collateral  proceeding.  Md.  Chancery^ 
1847,  Hamilton  r.  Annapolis  R  R.  Co.  1  Md, 
Ch,  Dec,  107.  Mo,  Supreme  Ct,  1859,  Evans 
«.  Hae&er,  29  Mo,  141. 

,  4.  Payment, 

101«  THien  demandablc.  The  owner  is 
entitled  to  payment  of  the  damages  awarded 
when  the  assessment  has  been  made  and 
confirmed ;  and  without  waiting  until  the 
company  actually  take  possession.  Mass, 
Supreme  Ct,  1862,  Shaw  v.  City  of  Charles- 
town,  8  All,  638;  and  see  Neal  t^.  Pitts- 
burgh &c.  R  R  Co.  2  Grant's  Cos,  137;  31 
Pa.  St,  19. 

102.  How  enforced.  Where  a  railway 
company  agreed  with  the  landowner,  that 
the  question  of  compensation  should  be  set- 
tled by  arbitration,  and  thereupon  entered 
upon  the  land,  by  consent  of  the  owner,  and 
the  arbitrator  made  an  award,  which  be- 
came the  subject  of  dispute,  and  the  owner 
thereupon  gave  the  company  notice  to  quit, 
and  brought  ejectment,  —  Held^  that  he 
could  not  recover,  although  the  company 
had  not  tendered  the  money  awarded,  or  a 
conveyance,  but  that  the  owner's  remedy 
was  to  proceed  upon  the  award.  The  notice 
to  quit  under  the  circumstances  did  not 
make  the  company  trespassers.  Q.  B  1851, 
Hudson  «.  Leeds  &  Bradford  Railway  Co- 
6  Eng,  L.  dh  Eq.  283;  15  Jur,  946.  Com- 
pare tn/ra,  V. 


108.  Where  it  is  shown  that  the  party 
has,  upon  consideration,  agreed  to  receive 
compensation  in  a  particular  mode,  equity 
will  enjoin  him  from  taking  proceedings 
under  the  statute,  to  compel  payment.  Vice 
Chancery y  1852,  Duke  of  Norfolk  f>  Tennant, 
10  Eng.  L  <Sb  Eq,  237 ;  10  Jur,  398. 

104.  Protection  of  owner  until  payment. 

That  when  the  company  neglects  or  refuses 
to  pay  for  land  condemned  for  their  use,  the 
owner  may  have  an  injunction  to  protect 
his  property  from  injury,  until  the  money  is 
paid, — see  Harness  n,  Chesapeake  &  Ohio 
Canal  Co  1  Md,  Ch.  Dec,  248. 

105.  The  acceptance  of  land  damages, 

whether  fixed  by  agreement  or  a  verdict, 
without  objection  to  the  right  to  take,  estops 
the  party  from  afterwards  disputing  that 
right.  Wie,  Supreme  Ct,  1859,  Bums  v.  Mil- 
waukee &  Mississippi  R  R.  Co.  9  Wts  450. 

106.  Where  a  railroad  company  had  author- 
ity to  take  land  one  hundred  feet  in  width, 
and  beyond  that  so  much  as  might  be  neces- 
sary for  depots,  &c ,  and  under  this  authority 
took  a  lot  in  a  city,  part  of  which  was  be- 
yond the  one  hundred  feet,  and  the  owner  ap- 
pealed from  the  award  of  the  commissionerB, 
and  had  judgment  fixing  the  value  of  the 
land  taken  and  described  in  the  pleadings, 
which  judgment  was  duly  paid, — Held^  that 
the  owner  was  now  estopped  from  claiming 
any  part  of  the  lot  from  the  railroad  company. 
lb.;  S.  P.  Bums  v  Dodge,  9  Wis  458. 

107.  A  tender,  within  the  statute  time,  of 
the  amount  appraised,  made  to  a  party  who 
acted  in  the  proceedings  for  his  co  tenants, 
by  their  authority,  is  sufiicient.  iV'.  Y,  Sur 
preme  Ct,  1849,  Dyckman  v.  Mayor  &c  of 
N.  Y.  7  Barb  498 ;  afllrmed  5  N,  Y,  (1  Sdd.) 
434. 

As  to  how  far  payment  is  a  CondttioD 
precedent  to  a  transfer  of  title,  see  infrc^ 
VL 

IV.     CoimTEE-ALLOWANCE    FOB  BeKE- 

FIT. 

108.  Benefit  Is  compensation.  Benefit  to 
the  adjacent  property  of  the  owner  whose 
land  is  taken  for  a  public  use,  is,  in  so  far, 
compensation  for  the  taking,  within  the  mean- 
ing of  the  Constitution ;  and,  if  it  equal  the 
loss  or  damage  from  the  taking,  it  is  a  just 
compensation.    JV.   Y,  Supreme   Ct,  Sp,  T, 
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1853,  Betts  ©.  City  of  WiUiamsburgb,    15 
Barb.  255. 

109.  Under  the  Ohio  constitution  of  1802, 
when  private  property  is  taken  for  public 
uses,  benefits  may  be  lai;?ftilly  set  ofif  against 
damages ;  and  a  statute  incorporating  a  rail- 
road, providing  that  appraisers  shall  consider 
both  the  benefit  and  injury  which  the  owner 
shall  sustain  from  the  road,  in  the  award  of 
damages,  is  not  in  contravention  of  a  consti- 
tutional provision  that  private  property  shall 
be  inviolate,  but  subservient  to  the  public 
welfare,  if  a  compensation  in  money  be  made 
to  tho  owner.  Ohio  Supreme  Ct,  1855,  Col- 
umbus &c.  R  R.  Co.  V.  Simpson,  5  Ohio  St.  251. 

110.  The  provision  of  the  general  road 
law  of  Missouri  (Rev.  Code  of  1846, 974,)  that 
in  assessing  the  landowner's  damages,  the 
commissioners  *'  shall  take  into  consideration 
the  advantages  as  well  as  the  disadvantages 
of  the  road  to  such  persons^''  is  a  constitu- 
tional exercise  of  the  power  of  taxation  by 
the  legislature.  Mo.  Supreme  Ct  1857,  New- 
by  V.  Platte  County,  25  Mo.  258. 

111.  What  benefit  may  be  allowed.  In  a 
proceeding  against  a  plank  road  company  to 
recover  damages  done  to  land  by  the  location 
and  construction  of  the  road,  where  the  stat- 
ute directs  the  advantages  as  well  as  disad- 
vantages of  the  road  to  be  considered,  it  is 
competent  for  the  company  to  prove  that  the 
land  has  increased  in  value  by  the  construction 
of  the  road.  Pa.  Supreme  Ct  1852,  Plank 
Road  Co.  V.  Rea,  20  Pa.  St  97. 

112.  In  estimating  the  damages  for  land 
taken  for  a  highway  or  railroad,  any  direct 
and  peculiar  benefit  or  increase  of  value,  ac- 
cruing therefrom  to  land  of  the  same  owner 
adjoining  or  connected  with  the  land  taken, 
and  forming  part  of  the  same  parcel  or  tract, 
is  to  be  considered  by  the  jury  and  allowed 
by  way  of  set-off;  but  not  any  general  bene- 
fit or  increase  of  value  received  by  such  land 
in  conomon  with  other  lands  in  the  neighbor- 
hood, nor  any  benefit  to  other  land  of  the 
same  owner,  though  in  the  same  town.  Mass. 
Supreme  Ct  1849,  Meacham  v.  Fitchburgh 
R  R  Co.  4  Gush.  291 ;  1851,  Upton  v.  South 
Reading  Branch  R  R  Co.  8  Cush.  600. 

118.  The  benefits  to  be  charged  landown- 
ers whose  lands  are  taken  for  a  raikoad,  and 
deducted  from  the  compensation  to  be  al- 
lowed for  the  value  of  the  land  taken  and 
the  injury  resulting  to  other  adjoining  land, 
must  be  the  direct  and  peculiar  benefits  re- 


sulting to  them  in  particular,  and  not  the 
general  benefits  they  derive  in  common  with 
other  landowners  in  the  vicinity  from  the 
building  of  the  road.  Mo.  Supreme  Ct  1857, 
Newby  v.  Platte  County,  25  Mo.  258 ;  Pacific 
Railroad  v.  Chrystal,  25  Mo.  544. 

114.  Although  general  resulting  benefit 
to  the  landowner,  in  common  with  that  oc- 
curring to  other  landowners  in  the  vicinity, 
is  not  to  be  taken  into  account,  in  estimating 
damages  for  land  appropriated  to  the  use  of 
a  railway ;  yet  where  a  local  incidental  bene- 
fit to  the  residae  of  the  land  is  blended  or 
connected,  either  in  locality  or  subject-mat- 
ter, with  a  local  incidental  injury  to  such 
residue  of  land,  the  benefit  may  be  con- 
sidered in  fixing  the  compensation  to  be 
paid  the  owner,  not  by  way  of  deduction 
from  the  compensation,  but  of  showing  the 
extent  of  the  injury  done  the  value  of  the 
residue  of  the  land.  Ohio  Supreme  Ct 
1856,  Cleveland  &  Pittsburgh  R  R  Co.  v. 
Ball,  5  Ohio  St  568. 

115.  —  in  special  eases.  Whenever  the 
property  of  an  individual  is  required  for  pub- 
lic uses,  the  owner  is  entitled  to  just  compen- 
sation in  money.  But  if  in  addition  to  its 
intrinsic  value,  he  claims  indemnity  for  the 
losses  and  inconveniences  which  will  inci- 
dentally devolve  upon  him  in  consequence  of 
such  public  appropriation  of  his  property,  in 
estimating  those  losses  and  inconveniences, 
the  profits,  advantages  and  conveniences 
which  will  result  to  him  from  the  uses  to 
widch  the  public  applies  the  property  taken, 
are  also  to  be  estimated,  and  the  excess  of 
the  former  over  the  latter  is  the  true  amount 
of  incidental  damages  The  just  compensa- 
tion guaranteed  by  the  constitution  for  the 
property  taken,  must  be  ascertained  and  paid 
regardless  of  any  speculative  advantage  to 
flow  from  its  use.  Ky.  Ct  of  Appeals,  1837, 
Sutton  V.  City  of  Louisville,  5  Dana,  28 ; 
1838,  Rice  t.  Danville  &c.  Turnpike  Co.  7 
Dana,  81 ;  1839,  Jacob  v.  City  of  Louisville, 
9  Dana,  114;  Tenn.  Supreme  Ct  1852, 
Woodfolk  v.  Nashville  &  Chattanooga  R  R 
Co.  2  Stoan,  422. 

116.  A  tenant  for  years  whose  lease  began 
before,  and  who  was  in  possession  at  the 
time,  an  injury  was  done,  is  ^m  owner  within 
the  provisions  of  a  statute  regulating  the 
compensation  to  be  paid  to  owners  of  land, 
&c.,  and  is  entitled  to  recover  damages  for  an 
ii^ury  sustained  by  him  in  the  building  of 
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the  road.  The  benefit  accruing  to  him  from 
the  road,  but  not  that  accruing  to  the  land- 
owner, may  be  deducted  from  the  injury  re- 
ceived. Pa.  Supreme  Ct,  1858,  Turnpike 
Boad  o.  Brosi,  22  Pa,  8t  29. 

117.  What  may  not  be.  In  assessing  dam- 
ages for  land  taken  by  a  railroad  company, 
the  jury  cannot  legally  take  into  considera- 
tion and  make  allowance  for  any  such  bene- 
fits as  accrue  to  the  community  generally 
from  the  construction  of  the  road.  Ohio 
Supreme  Ct,  1856,  Little  Miami  R.  R  Co.  «. 
CoUett,  6  Ohio  St,  182.  And  see  Harvey  f>. 
Lloyd,  3  Barr^  881. 

118.  The  **just  compensation"  secured 
by  constitutional  provision  to  a  landowner 
for  injury  to  his  property  taken  by  a  rail- 
road, excludes  from  consideration  the  gene- 
ral enhancement  of  the  value  of  his  property. 
The  cash  value  and  the  actual  damage  are 
the  true  standard  by  which  to  determine 
the  compensation  to  which  in  such  cases  the 
party  is  entitled.  Miaa,  OU  of  Errors^  1857, 
Brown  ^,  Beatty,  84  Mim.  227 ;  1858,  Isom 
9.  Mississippi  Central  R  R  Co.  86  Miss.  800. 

119«  In  assessing  damages  caused  by  a 
railroad  to  a  landowner,  the  juiy  cannot 
estimate  the  benefit  the  road  has  been  to 
property  of  the  plaintiff  situated  in  another 
place,  and  unconnected  with  the  lot  for 
which  he  claims  damages.  Pa,  Supreme  Ct. 
1889,  Raikoad  Co.  v.  Gilson,  8  WatU^  243. 

120.  On  the  assessment  of  damages  occa- 
sioned by  the  taking  of  land  for  a  railroad, 
evidence  that  the  remaining  land  of  the  pe- 
titioner would  be  benefited  by  the  location 
of  a  station  at  that  place,  is  inadmissible  in 
reduction  of  damages,  if  no  act  has  been 
done  by  the  proprietors  of  the  railroad  to- 
wards establishing  such  a  station.  Maes, 
Supreme  Ct,  1855,  Brown  «.  Providence  &c. 
R  R.  Co.  5  Qray^  85. 

V.   Remedy  by  Actiok. 

121.  The  Btatnte  remedy,  in  general,  ex- 
clasive.  Where  a  mode  of  obtaining  com- 
pensation for  private  property  to  be  taken 
by  a  corporation  under  its  charter  for  its 
own  use,  is  prescribed  by  statute,  such  rem- 
edy is  not  cumulative,  but  is  the  only  one 
to  which  the  landowner  can  resort  Tenn, 
Supreme  Ct.  1842,  Mitchell  v.  Franklin  &  Co- 
lumbia Turnpike  Co.  8  Humph,  456;  Ind. 
Supreme  Ct,  1848,  Trimble  «.  White  Water 


Valley  Canal  Co.  1  Smith,  98 ;  1855,  Lafay- 
ette &  Indianapolis  R.  R.  Co.  v.  Smith,  G 
Ind,  249;  New  Albany  &  Salem  R.  R  Co. 
v,  Connelly,  7  Ind.  82 ;  1857,  McCormack  v, 
Terre  Haute  &  Richmond  R.  R.  Co.  9  Ind, 
288 ;  Ala,  Supreme  Ct,  1885,  Dyer  v.  Tuska- 
loosa  Bridge  Co.  2  Port,  296 ;  Miss,  Ct,  of 
Errors,  1857,  Brown  t\  Beatty,  84  Miss.  227 ; 
N,  H,  Superior  Ct  1850,  Aldrich  v.  Cheshire 
R  R.  Co.  1  Fost,  859 ;  1  Am,  Bailw,  Gas. 
206.* 

122.  The  remedy  provided  in  the  charter 
of  a  railroad  company  for  obtaining  com- 
pensation for  damages  occasioned  by  the 
taking  of  land  for  the  use  of  the  road,  must 
be  alone  pursued.  And  so  long  as  the  com- 
pany keep  within  the  limits  prescribed  by 
their  charter,  they  are  not  liable  to  actions 
at  common  law,  unless  it  be  for  injuries  in- 
flicted either  wantonly  or  from  neglecting 
to  use  reasonable  diligence  and  care.  Tenn, 
Supreme  Ct,  1859,  Tennessee  &  Alabama  R 
R  Co.  9.  Adams,  8  Head,  696. 

128.  When  the  legislature,  under  the 
right  of  eminent  domain,  and  for  the  prose- 
cution of  works  for  public  use,  authorize  an 
act  or  series  of  acts,  the  natural  and  neces- 
sary consequence  of  doing  which  will  be 
damage  to  the  property  of  another,  and 
provide  a  mode  for  the  assessment  and  pay- 
ment of  the  damages  occasioned  by  such 
work,  the  party  authorized,  acting  within 
the  scope  of  his  authority,  is  not  a  wrong- 
doer ;  an  action  will  not  lie  as  for  a  tort ;  and 
the  remedy  is  by  the  statute,  and  not  at 
common  law.  [11  Mass.  864 ;  12  Mass.  466 ; 
1  N.  H.  889 ;  4  Wend.  667.]  Mass,  Supreme 
Ct.  1841,  Dodge  «.  County  Commissioners 
of  Essex,  8  Mete,  880;  Me,  Supreme  Ct,  1850, 
Mason  9!>,  Kennebec  <&  Portland  R.  R  Co.  81 
Me.  215. 

124.  Where  a  statute  provides  a  mode  of 
estimating  damages  in  taking  private  prop- 

*  See  alio,  to  nearly  the  same  effeotf  Mason  v,  Kennebeo 
k  Portland  R.  R.  Ca  81  Mt.  215;  1  Am.  Hailto.  Cat.  (12; 
Knorrv.  Qenmcntown  R.  R.  Ca  5  Whart.  866;  Philadel- 
phia Aa  R.  R  Ca  «.  Williams,  64  Pa.  St.  106;  Kembte«. 
White  Water  Valley  Canal  Co.  1  CarL  {Ind.),  886 ;  Soolard 
«.  City  of  Bt.  Louis,  86  Mo.  646;  Colcough  v.  Nashville  Ac 
R.  R.  Co.  8  Jleftdf  171 ;  East  &  West  India  Docks  kc  Rail- 
way Co. «.  Gattke,  8  £nff.  L.ABq.1^\  Watklns  v.  Great 
Northern  Railway  Ca  6  /<!  179 ;  Regina  «.  Eastern  Coun- 
ties Railway,  15  Jur.  801 ;  8  JSng.  Bailto.  Cut.  466^  Com- 
pare, to  the  contrary,  Crittenden  v.  Wilson,  6  Cow.  166; 
Selden  «.  Delaware  k  Hudson  Canal  Co.  84  JSi^rft.  868 ; 
Bruce  «.  The  Same,  10  Id.  871 ;  Carr  «.  Georgia  Railway  k 
Banking  Co.  1  Keliy,  584;  also  casea  cited  1  Am,  Raiht, 
Cob.  106-171,  noU» 


Remedy        [COMPENSATION.]        ly  Action. 


193 


erty  for  public  uses,  thereby  giving  a  rem- 
edy before  courts  of  law,  chancery  will  not 
assume  jurisdiction  over  the  matter.  Ohio 
Supreme  Ct  1887,  Walker  «.  Mad  River  & 
Lake  Erie  R.  R.  Co.  8  Ohio^  88. 

125.  Instances.  The  entry,  occupation 
and  appropriation  of  land  by  a  railroad  cor- 
poration, under  the  provisions  of  the  statute, 
and  with  payment  of  the  fiill  compensation 
thereby  assessed,  gives  no  cause  of  action  at 
common  law  to  an  owner  protesting  against 
the  taking,  and  declining  the  compensation. 
Ohio  Supreme  Ct,  1865,  Hueston  t,  Eaton  & 
Hamilton  R.  R.  Co.  4  Ohio  St.  685. 

126.  Where  county  commissioners,  on  an 
application  for  damages  occasioned  by  the 
construction  of  a  railroad,  direct  the  company 
to  make  and  maintain  a  way  for  the  benefit 
of  the  petitioner,  as  required  by  statute,  with 
^hich  order  they  neglect  to  comply;  such 
neglect  is  no  ground  for  an  allowance  of 
damages,  on  a  hearing  before  a  shpriff^s  jury, 
but  the  petitioner's  remedy  therefor  is  the  one 
pointed  out  in  statute.  Man,  Supreme  Ct, 
1850,  White  v.  Boston  &  Providence  Railroad 
Corporation,  6  Cwih.  420. 

127«  An  act  incorporating  a  railroad 
company  required  the  company  to  construct 
a  sufficient  causeway,  whenever  it  should  be 
necessary  to  enable  the  owner  of  land  through 
which  the  road  might  pass,  to  cross  over  or 
under  the  road;  and  it  was  declared  that 
they  should  be  liable  in  an  action  for  dam- 
ages to  any  person  aggrieved.  The  company 
laid  out  their  road  over  the  land  of  the 
plaintiff,  so  as  to  prevent  his  passing  from 
one  part  of  his  farm  to  another ;  but  they 
did  not  complete  the  road.  A  supple- 
mental act,  authorizing  a  change  of  route, 
declared  that  any  person  injured  by  the 
change  might  apply  for  the  appointment  of 
men  to  assess  the  damages,  &c.  Held^  that 
this  supplement  repealed  the  original  act  so 
far  as  respected  the  remedy  by  action ;  and 
that  the  plaintiff  could  not  maintain  an  ac- 
tion of  trespass  to  recover  damages,  as  at 
common  law,  but  was  confined  to  the  remedy 
given  by  the  supplement.  Pa,  Supreme  Ct 
1839,  Knorr  v,  Germantown  &c.  R.  R  Co.  5 
WhaH,  350. 

128.  A  clause  in  the  charter  of  a  naviga- 
tion company  provided  a  certain  mode  of 
proceeding  to  obtain  compensation  for  injury 
sustained  *^  by  means  of  any  dam  erected,  or 
the  land  of  any  person  inundated  by  swell- 
13 


ing  of  the  water  in  consequence  of  the  erect- 
ing of  any  dam,  or  any  mill  or  other  water 
works  injured  by  swelling  the  water  into  the 
tail  race  of  any  mill  or  other  water  works," 
&C.  Eeldy  that  a  person  whose  land  had  been 
injured  by  being  overflowed  in  consequence 
of  the  elevation  by  the  company  of  an  em- 
bankment and  towpath  of  a  canal,  and  there- 
by the  contracting  of  a  river  adjoining, 
could  resort  to  compensation  as  provided  by 
the  statute,  although  the  inundation  com- 
plained of  was  not  caused  by  the  erection  of 
a  dam ;  it  being  designed  by  the  legislature  to 
include  in  the  remedy  provided,  whatever 
conmion  law  injuries  should  be  occasioned  by 
the  company,  in  strengthening,  enlarging, 
and  altering  their  works.  Pa,  Supreme  Ct. 
1852,  Bchuylkill  Navigation  Co.  v.  Loose,  19 
Pa,  St.  15. 

129.  Presamption  that  commissioners  es- 
timated all  injuries.  Any  contingent  and 
consequential  depreciation  of  the  value  of 
the  portion  of  the  land  not  taken,  in  conse- 
quence of  the  construction  of  a  railroad,  in  a 
proper  manner  and  according  to  its  charter, 
whether  reference  be  had  to  its  market  value 
or  its  desirableness  as  a  residence,  or  for 
general  or  any  particular  use,  cannot  be 
made  the  basis  of  an  action  to  recover  dam- 
ages beyond,  or  in  addition  to,  the  compen* 
sation  awarded  for  taking  so  much  of  the 
land  as  was  properly  taken.  The  presump- 
tion is,  that  every  injury  which,  in  judgment 
of  law,  would  result  to  the  other  a(^acent 
property  of  the  owner,  from  taking  a  part  of 
his  land  for  the  construction  of  the  road,  and 
from  the  use  of  it  in  a  prox)er  manner  when 
constructed,  was  foreseen  by  the  appraisers, 
and  included  in  their  first  estimate.  JV.  T, 
Superior  Ct,  1852,  Fumias  v,  Hudson  River 
R.  R  Co.  5  Saiidf,  551. 

180.  The  award  made  in  the  statutory 
tribunal  is  exhaustive;  and  the  landowner 
cannot  maintain  an  action  for  damages  which 
should  have  been  but  were  not  assessed  and 
allowed  in  that  proceeding ;  even  though  he 
claimed  them  there,  and  they  were  erroneously 
disallowed.  His  remedy  for  such  error  is  by 
steps  to  review  the  award.  N,  J,  Supreme 
Ot  1848,  Van  Schoick  f>,  Delaware  &  Raritan 
Canal  Co.  1  Spen,  249. 
'  181.  Where  the  appraisal  of  land  dam- 
ages was  reduced  below  what  it  otherwise 
would  have  been,  by  the  representations 
of  the  agents  of  the  company,  that  the  road 
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woald  be  constructed  in  a  particular  manner, 
made  at  the  time  of  the  appraisal,  to  the 
commissioners,  and  such  representations  were 
not  inlfilled  in  the  actual  construction  of  the 
road,  whereby  the  plaintiff  sustained  serious 
loss  and  iiijury, — HdA^  that  the  adjudication 
of  the  commissioners  was  a  merger  of  all 
previous  negotiations  upon  the  subject,  and 
that  no  action  could  be  maintained  for  con- 
structing the  railway  contrary  to  such  repre- 
sentations, provided  it  was  done  in  a  prudent 
and  proper  manner.  [1  Robinson,  67 ;  2  Gill, 
20.]  Yt,  Supreme  Ct.  1854,  Butman  t?.  Ver- 
mont Central  R.  R  Co.  27  Vt  500. 

182.  A  landowner's  buildings  were  sup- 
plied with  water  from  a  permanent  spring. 
After  an  excavation  had  been  made  in  his 
land  for  the  purpose  of  a  railroad,  water  ap- 
peared in  the  excavation  about  fifteen  feet 
below  the  surfiice  of  the  ground,  and  the 
spring  disappeared.  Damages  were  assessed 
to  him  before  the  excavation  was  made. 
Held^  that  an  action  to  recover  damages 
could  not  be  sustained.  Unforeseen  injuries 
will  be  presumed  to  have  been  considered  by 
the  commissioners.  N.  H.  Superior  Ct,  1850, 
Aldrich  f}.  Cheshire  R.  R  Co.  1  Am.  Railway 
Cos,  206 ;  1  Foa,  859. 

188.  How  far  this  presumption  extends. 
Where  the  water  of  a  river  was  obstructed 
in  its  passage  to  the  plaintiff  ^s  factory,  and 
diverted  therefrom,  so  as  to  produce  a  sub- 
stantial injury  to  him,  by  the  works  of  a 
canal  company,  of  which  no  survey  or  ap- 
praisal under  the  charter  had  been  had,  and 
for  which  no  damages  had  been  assessed, 
and  no  compensation  made, — Held^  that  the 
plaintiff  was  entitled  to  redress  in  an  action 
on  the  case,  although  the  dams  producing 
such  injury  were  erected  with  the  approba- 
tion of  the  commissioners  appointed  by  the 
charter,  before  the  plaintiff  had  any  interest 
in  the  property  to  which  the  injury  was 
done,  and  had  not  since  been  raised  The 
duty  of  the  commissioners  is,  to  ascertain 
the  injury  sustained  by  individuals  by  the 
works  of  the  company,  and  to  assess  dam- 
ages for  such  injury;  but  they  have  no 
authority  to  assess  damages  for  injuries  aris- 
ing from  time  to  tim&  Conn.  Supreme  Ct. 
1844,  Denslow  f>.  New  Haven  is  Northamp- 
ton Co.  16  Conn.  98. 

184.  In  the  construction  of  their  road,  a 
railroad  company  are  bound  to  exercise  the 
rights  conferred  upon  them  with  a  prudent 


regard  to  the  rights  of  others ;  and  if  they 
are  guilty  of  negligence  in  this  respect, 
whereby  a  landowner  is  injured,  it  is  not 
to  be  presumed,  in  the  absence  of  proof,  that 
the  damages  thus  occasioned  were  taken 
into  consideration  by  the  commissioners  in 
their  appraisal.  Vt.  Supreme  Ct,  1855, 
Clark  9.  Vermont  &  Canada  R  R  Co.  28  Vt 
103. 

185.  Commissioners  are  to  assess  such 
damages  "as  are  likely  to  arise"  from  a 
proper  construction  of  the  road,  with  a  due 
regard  to  the  rights  of  others,  and  such  only 
will  be  deemed  to  have  been  taken  into  con- 
sideration in  the  assessment.    Lb. 

As  to  the  liability  of  corporations  for 
Wrongltil  acts,  &c.,  see  Wrongs. 

1 86«  On  the  distinction  between  damages 
for  which  compensation  may  be  obtained 
under  the  statutory  provision,  and  those  for 
which  a  common  action  at  law  b  the  proper 
remedv, — see  Lancashire  &  Yorkshire  Rail- 
way  Co  «.  Evans,  19  Eng  L.  &  Eq.  295 ;  15 
Beav.  822 

187.  Where  no  remedy  is  given  by  their 
charter,  a  railroad  company  is  liable  for  an 
injury  resuldng  from  the  construction  of 
their  works,  as  at  common  law  Ind.  Su- 
preme Ct  1856,  Tate  f>.  Ohio  &  Mississippi  R. 
R  Co.  7  Ind.  479 ;  1857,  Evansville  &  Craw- 
fordsville  R.  R.  Co.  f>.  Dick,  9  Ind,  438 ;  1858, 
Indiana  Central  R.  R.  Co.  t.  Boden,  10  Ind. 
96 ;  1859,  New  Albany  &  Salem  R  R  Co.  v. 
O'Daily,  12  Ind.  561. 

188.  The  remedy  provided  by  statute 
must  be  followed  so  far  as  it  extends ;  but 
where  a  statute  authorizes  a  corporation  to 
do  certain  acts,  and  provides  a  remedy  for 
only  a  part  of  the  injury  arising  therefrom, 
the  injured  party  may  have  his  action 
at  common  law  for  the  residue.  N.  BL  Su- 
perior Ct  1851,  Town  of  Troy  «.(  heshire  R 
R.  Co  8  Fo8t  83. 

189.  Where  no  steps  are  taken  to  pre- 
sent a  case  to  commissioners  appointed 
by  the  charter  of  a  corporation  to  assess  the 
damages  done  to  individuals  by  the  works 
of  the  company,  in  the  /manner  directed  by 
the  charter,  the  parties  are  left  in  the  samo 
situation  as  if  no  such  authority  was  giv- 
en ;  and  the  rights  of  one  party,  and  the 
liability  of  the  other,  are  the  same  as  at 
common  law.  Conn,  Supreme  Ct.  1844,  Dens- 
low f>.  New  Haven  &  Northampton  Co.  16 
Conn.  98. 
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140.  Where  a  railroad  corporation  enter 
into  possession  of  the  landsof  anindividoal 
for  the  use  of  the  road,  without  his  consent, 
and  without  first  haying  assessed  and  tend- 
ered the  damages,  he  may  maintain  an  action 
against  the  company  to  recoTor  possession 
of  the  land.  IndL  Supreme  Ct.  1866,  Gra- 
ham V.  Columbus  Ac.  R.  R.  Co.  27  Ind, 
260. 

141.  Where  a  railroad  corporation  have 
taken  exclusiye  possession  of  land,  they  are 
allowed  a  reasonable  time  to  obtain  the  title 
or  an  easement  in  it  But  where  such  occu- 
pation is  under  a  claim  of  title  in  fee-simple 
as  by  a  deed  from  the  owner,  when,  in  fact, 
no  such  right  exists,  they  are  entitled  to  no 
reasonable  time  for  maldng  the  compensa- 
tfOBy  but  are  immediately  liable  to  the  owner 
in  trespassi  Me.  Supreme  Ct  1855,  Hall  v, 
Pickering,  40  Ife.  548.     Bee  infra,  178. 

142.  It  teeme  that  a  d^ay  to  take  proper 
*  measures  to  make  compensation  and  obtain 

tide  or  easement,  is  eyidcnceof  a  design  not 
to  take  those  measures ;  and  a  continued  oc- 
cupation will  be  a  trespass.  Ih, 

14S.  Where  an  incorporated  company 
neglect  to  pay  to  a  land  owner  the  compen- 
sation, determined  in  pursuance  of  the  char- 
ter, for  injury  done  to  his  property  by  fiow- 
tLge  from  the  erection  of  a  dam,  a  court  of 
equity  will,  at  the  suit  of  the  land-owner,  in- 
terfere to  abate  the  dam,  if  the  company 
refuse  to  pay  the  award.  Wis,  Supreme  Ct 
1862,  Ackerman  v  Horicon  Iron  &  Manuf 
Ca  16  Wi$.  150.  8.  P.  1868,  Tweigf.  Hori- 
con Iron  &  Manuf  Ca  17  Wis  862. 

144.  Injuries  te  owners  of  land  not 
taken.  I^Tisions  of  law  calculated  to  en- 
able a  railroad  company,  in  cases  where  the 
lands  required  for  the  road  cannot  be  ob- 
tained by  gift  or  purchase,  but  must  be  taken 
adyenely  to  the  owners  or  without  their  con- 
sent, to  have  the  damages  assessed  which 
they  are  to  pay  to  the  owners,  are  inappli- 
cable to  cases  of  mere  consequential  dam- 
ages to  the  lands  and  premises  of  other  per- 
sons, to  which  no  direct  injury  or  damage  is 
done  by  the  road  constructed  on  other  lantls, 
which  the  company  are  permitted,  by  the 
owners  of  them,  to  use  for  the  purpose.  N, 
T,  Supreme  Ct.  1849,  Drake  v.  Hudson  Biyer 
n.  n.  Co.  7  Barh.  508,  542. 

14&  A  corporation  empowered  by  legis- 
lature to  construct  a  work  of  public  im- 
proyement  for  priyate  emolument,  and  for 


this  purpose  to  take  priyate  property  upon 
making  compensation,  is  not  to  be  deemed 
exempt  from  liability  for  injuries  resulting 
from  their  acts.  The  common  law  remedy 
for  such  injuries  remains.  Thus,  where  the 
act  complained  of  was  the  construction  of 
an  embankment,  by  a  railway  company,  at 
the  mouth  of  a  nayigable  creek,  in  which  the 
plaintiff  had  a  prcscriptiye  right  of  storing, 
landing,  and  rafting  lumber,  for  the  use  of 
bis  saw-mill,  whereby  the  free  flow  of  the 
water  was  obstructed,  and  the  plaintiff  there- 
by depriyed  of  the  full  enjoyment  of  his 
priyilege, — Held,  that  the  iiyury  was  the  di- 
rect and  immediate  consequence  of  the  act  of 
the  company ;  and  that  they  were  liable  for 
the  damages  thereby  sustained.  If,  J.  Su- 
preme Ct,  1857,  Tinsraan  «.  Belyidere  Dela- 
ware R  R  Co.  2  Dutch,  148.  Compare  Steel 
V,  Southeastern  Railway  Co.  82  Eng.  Law 
A  Eq,  866. 

146.  Where  a  street  is  taken  by  a  railroad 
company,  the  remedy  of  an  abutter,  for  an 
ii^ury  thereby,  is  not  by  statute,  but  the  or- 
dinary cue  at  law  to  recoyer  for  a  conse- 
fluential  injury.  The  lot  and  street  adjoin- 
ing, as  to  the  own«r  of  the  former,  constitute 
but  one  piece  of  property,  and  an  injury  to 
the  latter  is  an  injury  to  the  former,  and  to 
the  whole  property.  Ind,  Supreme  Ct  1857, 
Protzman  v,  Indiuiapolis  &  Cincinnati  R  R 
Co.  9  Ind.  467. 

147.  Under  the  statutes  of  Maine,  which 
do  not  proyidefor  compensation  for  incident- 
al injuries  occasioned  by  constructing  a  rail- 
road, to  persons  whose  property  is  not  taken, 
where  a  company  transcends  the  limited  pow- 
ers granted  in  the  construction  of  a  bridge  or 
causeway  across  nayigable  waters,  the  remedy 
is  by  action  at  law,  not  by  an  application  to 
the  county  commissioners.  Me.  Supreme  Ct, 
1853,  Rogers  v,  Kennebec  &  Portland  R.  R 
Co.  85  Me,  819. 

148.  Action  to  enforce  award.  An  ac- 
tion of  debt  will  lie  upon  the  inquest  and  as- 
sessment of  compensation  for  land.  C,  P. 
1843,  Corrigal  t,  London  &  Blackwall  Rail- 
way Co.  5  Mann  A  0, 219 ;  6  SeoU  N,  R  241. 

149*  Limitation*  Where  neither  the  gen- 
eral statutes,  or  the  special  act  of  incorpora- 
tion contain  any  speciflc  limitation,  in  regard 
to  claims  upon  railway  companies,  for  land 
damages,  the  general  statute  of  limitation  of 
actions,  for  claims  of  a  similar  character,  will 
apply.    Thus  where  the  claim  was  for  an  in^ 
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jury  to  an  island,  caoeed  by  the  erection  of  a 
railway  bridge, — Held^  that  the  plea  of  actio 
nan  accrecit  infra  sexannos  to  the  award,  was 
good.  Pa,  Supreme  Ct.  1864,  Forster  c.  Cum- 
berland Valley  R.  R.  Co.  23  Pa,  8t  371. 

VI.  When  the  TrrLE  Vests. 

150.  As  to  the  title  irhUe  the  proceedings 
are  pending.  The  title  to  land  taken  by  a 
railroad  company  under  a  charter  which 
provides  that  they  "  should  bo  deemed  to 
be  seised  "  of  lands,  on  payment  or  deposit 
of  their  appraised  value,  does  not  vest  in 
the  company  by  locating  their  road,  or  by 
filing  an  appraisement  of  damages,  until 
such  payment  or  deposit.  The  payment  or 
deposit  of  the  money  awarded  is  a  condition 
precedent  to  the  right  of  the  company  to 
enter  upon  the  land  for  the  purpose  of  con- 
structing their  road.  Vt.  Supreme  Ct,  1854, 
Stacey  «.  Vermont  Cen.  R.  R.  Co.  27  Vt.  89. 

151*  The  title  to  land  taken  for  a  railroad, 
does  not  pass  by  the  filing  of  a  survey  in  the 
office  of  the  secretary  of  state.  N.  J.  Ct,  of 
Errors,  1862,  Hetfield  v.  Central  R.  R.  Co. 
5  Dutch.  571. 

152.  Pending  an  appeaL  Where  the 
charter  of  a  railroad  company  required  the 
company  to  pay,  or  tender,  the  damages  for 
land  taken  for  their  road,  to  the  owner, 
before  they  should  break  ground  upon  the 
same,  and  if  such  damages  could  not  be 
agreed  upon  by  the  parties,  provided  for 
their  assessment  by  commissioners,  from 
whose  decision  an  imconditional  right  of 
appeal  was  given, — Held,^  that  the  company 
could  not,  by  tendering  the  amount  of  dam- 
ages found  by  the  commissioners,  gain  the 
right  to  enter  upon  the  land,  except  for  the 
purposes  of  survey,  pending  an  appeal  from 
the  commissioners^  award.  N.  J.  Chancery^ 
1837,  Browning  i'.  Camden  &  Woodbury  R. 
B.  Co  3  Oreen^  47. 

153*  Under  an  act  incorporating  a  rail- 
road company,  which  provided,  that  the 
company,  having  paid  the  sum  awarded, 
into  court,  where  the  owner  refused  to  receive 
it,  should  be  seized  of  the  estate,  it  was 
Held^  that  after  the  award  and  payment  of 
money  by  the  corporation,  they  were  owners 
of  the  land,  though  a  certiorari  had  issued 
to  remove  the  proceedings  to  the  supreme 
court  Pa.  Supreme  Ct.  1838,  Schuler  ©. 
Northern  &c  R.  R.  Co.  3  Whart,  655.     Com- 


pare  Burlington  &c.  R.  R.   Co.  «   Satcr,  1 
Clarice^  (Jwra),  421. 

1 54.  The  damages  assessed  for  land  taken 
for  a  railroad  must  be  tendered  before  a  right 
to  enter  can  accrue;  but  if  it  is  important 
for  the  railroad  to  enter  immediately  and 
before  an  appeal  from  the  assessment  can  be 
determined,  the  tender  and  acceptance  so 
made  will  not  preclude  them  from  having 
tlie  damages  reduced  on  the  appeal.  Ind, 
Supreme  Ot,  1859,  Indianapolis  &  Cincinnati 
R.  R.  Co.  t>.  Brower,  12  Ind.  874. 

155.  The  right  to  withdraw  the  proceed- 
ing. The  designation  of  lands  required, 
the  appointment  of  commissioners,  and  their 
report  of  the  compensation  to  be  made,  vests 
no  right,  either  in  the  company  to  the  lands, 
or  in  the  owners  to  the  money  awarded. 
Until  an  order  of  court  is  made,  confirming 
the  report,  and  directing  the  payment  of  the 
money,  the  proceeding  may  be  set  aside  or 
abandoned.  N,  Y.  Superior  Ct.  1850,  Hud-  ' 
son  River  R.  R.  Co.  v.  Cutwater,  8  San^f- 
689. 

150.  A  statute  enabling  a  city  to  supply 
pure  water,  and  to  take  land  upon  valuation 
by  a  juiy,  and  compensation  to  the  owners, 
provided  that  where  '*  such  valuation  was 
paid,  or  tendered,  to  the  owner  or  owners  " 
of  the  property,  it  should  **  entitle  the  city 
to  the  use,  estate,  and  interest  in  the  same, 
thus  valued,  as  folly  as  if  it  had  been  con- 
veyed by  the  oi^Tiers.  ffeld^  that  the  city 
was  not  bound  by  the  mere  inquisition  and 
judgment  thereon,  but  could  rightfully 
abandon  the  location,  and  that  payment,  or 
tender,  under  the  statute,  was  indispensable 
to  the  vesting  of  the  title ;  but  that  it  could 
be  made  liable,  in  another  form  of  proceed- 
ing, to  the  land-owner,  for  any  loss  or 
damage  sustained,  by  reason  of  the  conduct 
of  its  authorities  in  the  premises.  Md.  Ct. 
of  Appeals,  1857,  Graff «.  Mayor  &c.  of  Bal- 
timore, 10  Md,  644. 

167.  When  the  route  of  a  railroad  is, 
before  payment  of  the  damages,  shifted,  so 
as  to  avoid  the  land,  this  is  an  abandonment, 
and  no  interest  in  the  land  remains  to  the 
company,  and  no  damages  can  be  recovered 
against  them  under  the  award.  Vt,  Supreme 
Ct.  1854,  Stacey  v.  Vermont  Central  R.  R. 
Co.  27  Vt.  89. 

1 58.  When  public  ofi^cers  have  proceeded 

under  statutory  authority  to  condemn  lands 

I  for  the  public  use,  and  an  appraisement  of 
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the  value  of  the  laiids  and  damages  has  been 
made,  bat  not  yet  confirmed  by  the  court  in 
pursuance  of  the  statute,  such  proceedings 
may  be  discontinued  against  the  assent  of 
the  land-owners  Otherwise  when  the  report 
of  the  appraisers  has  been  accepted  by  the 
court.  2f.  J.  Supreme  Ct.  1864,  Water  Com- 
missioners of  Jersey  City,  Matter  of,  81  N. 
J,  Law  (2  VTo<m\  73. 

lo9*  Where  proceedings  of  a  railroad 
company  in  acquiring  land,  have  been  in 
conformity  with  its  charter,  its  title  becomes 
perfect  on  the  filing  and  recording  of  the 
rule  of  court  made  on  the  certificate  of  the 
conmaissioners,  and  payment  or  deposit  of 
the  compensation  awarded ;  and  an  order 
vacating  the  proceedings  does  not  devest 
the  title.  N,  Y.  Supreme  Ct.  1858,  Visscher 
9.  Hudson  River  R.  R.  Co.  15  Barb,  87. 

160.  Effect  of  repeal  of  statute*  After 
property  has  been  taken  for  a  public  use,  a 
statute  repealing  the  statute  under  which 
proceedings  to  determine  the  compensation 
were  to  be  had,  and  declaring  such  proceed- 
ings void,  is  unconstitutional  The  fact 
that  the  proposed  public  use  was  abandoned, 
and  the  property  has  been  relinquished 
again  to  the  owners,  does  not  affect  their 
vested  right  to  the  compensation ;  though, 
perhaps,  it  might  have  been  competent  for 
the  Legislature,  in  siich  a  case,  to  direct  a 
reassessment  of  the  compensation.  JVI  Y, 
Supreme  Ct  1848,  People  v.  Supervisors  of 
Westchester,  4  Barb.  64. 

See  also  Legislation. 

161*  The  charter  of  a  railroad  company, 
provided  that  damages  for  land  should  be 
assessed  by  a  sheriflTs  jury,  whose  inquisition 
should  be  confirmed  by  the  county  court,  if 
no  cause  to  the  contrary  should  be  shown, 
and  that  the  valuation  so  assessed,  when 
paid  or  tendered  to  the  owner  of  the  land, 
should  entitle  the  company  to  the  estate  and 
interest  therein  as  fully  as  if  it  had  been 
conveyed  to  them  by  the  owrer.  Held,  that 
before  payment  or  tender  by  the  company 
of  damages  so  assessed,  the  company  were 
not  bound,  and  could  refuse  to  take  the  land 
at  the  assessment ;  and  hence  an  act  of  the 
legislature  passed  after  the  county  court  had 
confirmed  an  assessment,  but  before  tender 
of  the  amount,  directing  the  court  to  set 
aside  the  inquisition  and  order  a  new  one, 
was  not  unconstitutional,  as  impairing  the 
obligation  of  a  contract     IT.  S,  Supreme  Ct. 


1850,  Baltimore  &  Susquehanna  R.  R.  Co.  v, 
Nesbit,  10  How.  895. 

162.  Payment  of  damages  a  condition 
precedent.  Under  a  constitutional  provis- 
ion "that  no  person's  property  shall  be 
taken  or  applied  to  public  use  without  the 
consent  of  the  legislature,  and  without  a  just 
compensation  first  made  therefor,'^  an  ofier 
of  compensation  is  a  condition  precedent  to 
the  seizure  of  the  land ;  and,  therefore,  a  pro- 
vision in  the  charter  of  a  railroad  corpora- 
tion authorizing  the  company  to  take  the 
land  of  individuals,  without  providing  for 
such  previous  compensation,  is  void.  Miss, 
Ct  of  Errors,  1889,  Thompson  «.  Grand 
Gulf  R  R.  &c.  Co.  8  How.  240. 

163.  The  title  to  land  appropriated, 
against  the  consent  of  the  owner,  by  a  com- 
pany, under  their  act  of  incorporation,  for 
the  purposes  of  its  works,  does  not  vest 
in  the  corporation  imtil  compensation  is 
made  or  adequate  security  is  given  therefor.* 
Pa,  Supreme  Ct  1864,  Borough  of  Easton's 
Appeal,  47  Pa.  St  255. 

164*  Where  the  charter  of  the  company 
provides,  that  after  the  appraisal  of  land, 
for  their  use,  "  upon  the  payment  of  the  sam>e,^^  j 
or  deposit,  (as  the  ca^e  may  be,)  the  company 
shall  be  deemed  to  be  seised  and  possessed 
of  all  such  lands,  they  must  pay  or  deposit 
the  money  before  any  such  right  accrues. 
The  payment  or  deposit  of  the  money 
awarded  is  a  condition  precedent  to  the 
right  of  the  company  to  enter  upon  the  land 
for  the  purposes  of  construction,  and  without 
compliance  with  it,  they  may  be  enjoined  by 
a  court  of  equity,  or  prosecuted  in  trespass  at 
law,  for  so  doing.  The  right  of  the  land- 
owner to  the  damages  awarded,  is  a  correla- 
tive right  to  that  of  the  company  to  the 
land.  If  the  company  have  no  vested  right 
to  the  land,  the  land-owner  has  none  to  the 
price  to  be  paid.  Vi.  Supreme  Ct  1854,  Stacy 
V.  Vermont  Central  R.  R.  Co.  27  Vt  39. 

166,  If  the  owner  of  land  through  which 
a  company  wishes  to  run  a  railroad,  agrees 
to  refer  to  arbitrators  the  question  of  dam- 
ages to  be  paid  by  the  company  for  the  right 
of  way,  and  there  is  no  express  agreement 


*  See  alio,  In  rapport  of  the  general  rale  abore  sUted, 
Carr  «.  Georgia  R.  R.  ik  Banking  Co.  1  KeUy,  624;  Milwau- 
kee k  MissslaelppI  R.  R.  Co.  v.  Eble,4  ChnndL  78 ;  Ramsdcn 
V.  Manchester  itc  Railway,  8  Eng.  Radto.  CV. «.  553 ;  and  to 
the  contrary,  Bloodgood  v.  M.  ik.  H.  R.  R.  Co.  14  HViut 
61:  18/<1«». 
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that  time  shall  be  given  for  the  payment  of 
the  damages  awarded,  they  must  be  paid 
before  the  right  of  way  can  yest  in  the 
company.  Miss.  Ct,  of  Srrars,  1846,  Stewart 
V,  Raymond  R  R.  Go.  7  Smed,  d  M.  568. 

166*  Railroad  companies  in  New  York 
have  no  right  to  enter  upon  a  turnpike  or 
plank  road  without  the  consent  of  the 
owners,  except  upon  the  condition  of  first 
paying  the  damages  sustained  by  the  turn- 
pike or  plank  road  company,  after  the  same 
shall  have  been  ascertained  under  the  stat- 
ute. JV.  T,  Supreme  Ct,  1856,  Ellicottville 
&c.  Plank  Road  Co.  v,  Buffalo  &c.  R.  R.  Co. 
20  Barb,  644. 

167,  Under  the  general  railroad  law  of 
Missouri,  no  entry  for  the  purpose  of  con- 
structing a  railroad  upon  land  taken  under 
the  right  of  eminent  domain,  can  be  justified 
until  the  compensation  £ias  been  actually 
paid.  But  it  seems  the  legislature  may 
authorize  the  entry  upon  land  without  com- 
pensation, for  the  purpose  of  making  the 
preliminary  examinations  and  surveys  before 
the  location  of  the  road.  Mo.  Supreme  Ct. 
1857,  Walther  c.  Warner,  25  Mo.  277. 

108*  That  upon  payment  of  the  compen- 
sation assessed  by  commissioners,  and  taking 
possession  afterward,  the  title  of  the  com- 
pany is  perfected,  as  against  the  party  to 
the  proceedings,— ^ee  Bath  River  Naviga- 
tion Co.  «.  Willis,  2  Eng.  Bailw.  Cos.  7. 

169*  Acceptance  of  damjiges,  not  neces- 
sary. That  where  a  corporation  has  pursued 
the  course  prescribed  by  the  statute  to  obtain 
land,  the  title  of  the  company  to  it  is  perfect, 
though  the  proprietor  of  the  land  obstinately 
refuses  to  accept  the  money  awarded, — see 
Montgomery  &c.  R.  R.  Co.  v,  Walton,  14  Ala, 
207. 

170.  Gaining  possession  of  lands  taken. 

A  corporation  acquiring  lands  by  a  statutory 
proceeding,  for  its  corporate  uses,  derives  its 
title  from  the  statute,  and  not  from  the 
judgment  of  the  court,  and  the  court  in  the 
absence  of  an  express  authority  cannot  give 
it  possession  by  process.  If  the  owner 
forcibly  prevent  the  company  from  taking' 
possession,  the  remedy  is  by  action.  N.  T, 
Supreme  Ct,  Sp,  T,  1858,  Niagara  Falls  & 
Lake  Ontario  R.  R.  Co.  v,  Hotchkiss,  10 
Barb.  270. 

171.  Whether,  if  the  former  owner  threat- 
ens  resistance,   ho  may  be  restrained  by, 


injunction, — see  lb.  Montgomery  R  R.  Co. 
V.  Walton,  14  Ala,  207. 

173.  Ei^oining  entry  before  payment. 
Where  a  company,  under  color  of  law,  enter 
upon  land  for  the  purpose  of  constructing 
their  works,  without  having  complied  with 
the  requirements  relative  to  such  entry,  an 
injunction  will  be  granted  to  restrain  them. 
N.  J.  Chaneery,  1837,  Browning  v,  Camden  & 
Woodbury  R  R  Co.  8  Oreen.  Ch,  47.  Com- 
pare Mercer  v.  Williams,  Walk.  Ch.  85. 

178.  Where  a  charter  requires  that  before 
taking  and  appropriating  lands,  the  com- 
pany shall  pay  or  tender  payment  of  all 
damages  to  the  owners  of  the  lands  to  be 
taken,  unless  the  owners  consent  thereto,  if 
the  company  enter  upon  lands  in  violation 
of  this  provision,  an  injunction  will  issue  to 
restrain  them.  If.  J.  Chancery y  1841,  Ross 
V.  Elizabeth  Town  &  Somerville  R  R.  Co. 
1  Greeny  422. 

174.  Under  the  constitution  of  Maryland, 
(art.  8,  §  46,)  it  is  sufi^cient  ground  for  an 
injunction  to  prevent  a  company  from  enter- 
ing on  land,  that  they  have  not  paid  or 
secured  the  damages.  And  an  averment  in 
the  bill  of  irreparable  injury  is  not  necessary. 
Md.  Ct.  of  Appeals,  1859,  Western  Maryland 
R.R  Co.  r.  Owings,  15  Md  199. 

175.  Where  a  railroad  company  neglect 
to  pay  a  land-owner  the  damages  awarded 
him  for  the  right  of  way  through  his  land, 
and  he  is  exposed  to  the  transit  of  the  cars 
of  the  company  over  his  land  for  an  indefi- 
nite period,  with  but  little  prospect  of  com- 
pensation, an  injunction  will  lie  to  restrain 
the  further  use  of  the  land.  JUiss.  Ct.  of 
Errors,  1846,  Stewart  v.  Raymond  R  R.  Co. 
7  Smed.  d  M.  568. 

176.  An  injunction  properly  lies  to  pre- 
vent a  corporation  from  appropriating 
private  property  for  a  turnpike,  before  just 
compensation  is  assessed  and  tendered.  Ind. 
Supreme  Ct.  1864,  Sidenar  c.  Norristown, 
Hope  &  St.  Louis  Turnpike  Co.  23  Ind.  623. 

177.  An  English  railway  company  hav- 
ing entered  into  possession  of  the  plaintiff  *8 
land,  and  constructed  a  railway  thereon, 
without  having  paid  the  whole  of  the  pur- 
chase money,  a  bill  was  filed  by  the  land- 
owner against  the  company  and  its  lessee, 
another  company,  praying  for  the  payment 
of  the  money  or  an  injunction  to  restrain 
them  from  using  the  land.  Held,  that  the 
first  company  should  pay  the  money,  and  in 
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default,  that  both  companies  should  be 
restramed  from  using  the  land.  Chancery^ 
1866,  Cosens  v.  Bognor  Railway  Go.  1  Law 
Bep,  Ch,  App.  504 :  12  Jur.  N.  8,  738. 

178.  Action  for  entry  before  [mynient. 
An  entry  for  the  construction  of  the  road, 
before  an  assessment,  and  payment  or  tender 
of  damages  according  to  the  charter,  is  a 
trespass  for  which  the  company  is  liable  in 
a  common-law  action.  Miss.  Ct.  of  Errors, 
1859,  Memphis  &  Charleston  R  R.  Co.  v. 
Payne,  37  Miss,  700. 

Compare  supra,  140-142. 

Vil.  Effect  of  Special  Oonteacts. 

179.  Omitting  to  proceed  for  damages. 

The  omission,  by  a  party  whose  land  has 
been  taken  by  a  railroad,  to  apply  to  the 
county  commissioners  for  an  estimate  of 
damages,  will  not  waive  his  right  to  bring 
an  action  of  trespass  against  the  company, 
if  it  appear  that  they  have  taken  the  land 
without  authority.  Nor  will  such  omission 
by  the  corporation  forfeit  their  rights  un- 
der their  charter  to  enter  upon  the  land, 
and  have  an  exclusive  occupation  tempora- 
rily, as  an  incipient  proceeding  to  the 
acquisition  of  a  title,  or  an  easement.  Me, 
Supreme  Ct,  1855,  Hall  r.  Pickering,  40  Me, 
548. 

180.  A  land-owner  who  foregoes  his  right 
to  have  the  damages  occasioned  to  his  land 
by  the  construction  of  a  railroad,  assessed 
before  the  making  of  the  road  over  his  land 
is  begun,  and,  under  an  agreement  with  the 
company,  consents  that  the  work  may  pro- 
ceed before  the  damages  are  to  be  ascertained 
and  paid,  cannot  thereafter  interpose  and 
prevent  the  work  in  progress,  or  prevent  the 
use  of  the  road ;  nor,  unless,  at  least,  there 
is  a  special  and  binding  contract  to  that 
effect,  can  he  assert  i|  lien  on  the  land  taken 
and  occupied  for  the  road,  in  the  nature  of 
a  mortgage  for  the  purchase  money,  or  value 
of  the  land.  Vt.  Supreme  (7^.  1867,  Knapp 
r.  McAuley,  89  Vt  275. 

181.  One  who  has  waived  his  right  to 
have  commissioners  appointed  to  estimate 
the  value  of  land  prior  to  its  being  taken  by 
a  corporation,  and  allowed  large  sums  of 
money  to  be  expended,  and  improvements 
put  upon  the  land  by  the  corporation,  can- 
not recover  possession  of  the  land  upon 
paying  for  the  improvements;    but  may 


recover  compensation  for  his  land,  and 
remuneration  for  all  damages.  iV.  J.  Chan- 
cery, 1855,  Trenton  Water  Power  Co.  v. 
Chambers,  1  Stockt,  471. 

1$2.  For  circumstances  imder  which  a 
plaintiff  was  held  not  to  have  so  acquiesced 
in  a  damage  to  his  lands  complained  of,  as  to 
deprive  him  of  the  right  to  an  injunction  to 
restrain  such  damage,— ^ee  Innocent  a.  North 
Midland  Railway  Co.  1  Eng.  Bailw,  Cos,  256. 

183.  Terbai  license.  That  when  one 
gives  a  railroad  verbal  permission  to  use  his 
land,  he  cannot  recover  damages  for  such 
use  while  the  permission  remains  unrevoked, 
—  see  Killer  v.  Auburn  R.  R.  Co.  6  EUl,  61. 

184.  Consent*  Where  the  charter  of  a 
railroad  company  provides  that  the  company 
may  obtain  land  by  the  consent  of  the  owner, 
or  without  consent,  upon  payment  or  tender 
of  compensation,  a  legal  consent  is  intended ; 
and  they  can  obtain  it  only  in  such  manner 
as  existing  laws  provide  for  acquiring  title 
to  real  estate.  JV.  /.  Ct  of  Errors,  1862, 
Hetfield  v.  Central  R.  R.  Co.  5  DuU^,  671. 

185.  Agrreement  to  arbitrate*  Where, 
in  pursuance  of  the  arbitration  clauses  of 
the  8  &  0  Vict.  c.  18,  both  parties  agree  to 
refer  a  question  of  disputed  compensation 
for  land  required  by  a  railway  company, 
and  the  secretary  on  behalf  of  the  company, 
signs  the  appointment  of  the  arbitrator,  an 
award  made  under  such  submission  is  valid, 
although  all  the  previous  forms  imposed  by 
the  statute  have  not  been  complied  with, 
those  forms  being  necessary  only  in  the  case 
of  a  compulsory  arbitration.  Exeh,  1852, 
Collins  V.  South  Staffordshire  Railway  Co. 
12  Eng.  L.  A  Eq,  565,  7  Ext^.  5 ;  21  Law  J. 
If.  8.  147 ;  16  Jur,  848. 

186.  Agreement  to  sell.  Proof  of  a 
written  agreement  to  sell  land  to  a  company, 
for  a  specified  price,  within  a  certain  time, 
and  of  a  tender  of  the  amount  within  the 
time,  and  a  refusal  to  accept  it,  will  not 
authorize  the  company  to  enter  upon  the 
land  afterwards,  and  locate  their  road  upon 
the  same,  or  defeat  a  petition  for  the  damages 
sustained  by  reason  of  such  location.  Mass. 
Supreme  Ct,  1861,  Whitman  v,  Boston  & 
Maine  R.  R.  Co.  3  AU.  133. 

187.  Temporary  agreement.  A  canal 
company  was  authorized  by  its  charter  to 
enter  and  take  water-courses,  &c.,  and,  in 
default  of  purchasing,  the  courts  were 
authorized  to  award  a  venire,  on  the  appli- 
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cation  of  the  owner,  to  assess  damages.  For 
many  years  the  company  diverted  the  use  of 
water  of  a  stream  from  an  ancient  mill,  mider 
an  agreement  with  the  successive  owners  of 
the  land  and  mill-site,  for  a  stipulated  hire ; 
but  on  the  expiration  of  an  agreement  with 
the  last  owner,  it  was  not  renewed,  the 
company  continuing  In  the  use  of  the  water. 
On  a  petition  for  a  jury  to  assess  damages, — 
ffeldy  it  appearing  that  the  right  in  question 
had  never  been  appropriated  in  invUum, 
but  under  a  contract  only,  renewable  with 
each  successive  owner,  that  the  continued 
use  of  the  water  by  the  company  was  such 
a  taking  imder  the  power  of  eminent  domain 
granted  by  the  state,  as  would  entitle  the 
owner  to  compensation.  Pa,  Supreme  Ct. 
1865,  Heilman  «.  Union  Canal  Co.  50  Pa.  8U 
268. 

188.  Agreement  by  one  tenant*  A  grant 
to  a  company  by  one  of  several  tenants  in 
common  of  the  right  of  way,  as  to  his  inter- 
est, over  the  common  estate,  although  it 
passes  no  fee,  and  confers  no  right  as  against 
the  other  tenants,  is  nevertheless  valid,  and 
operates,  as  to  the  tenant  executing  it,  as  a 
release  of  his  damages.  Mich,  Supreme  Ct, 
1858,  Draper  «.  Williams,  2  Mich,  686. 

189.  Effect  of  abandonment  of  under- 
taking. A  railway  company  covenanted 
with  the  plaintiff,  "  that  in  the  event  of  the 
proposed  bill  passing  in  the  then  session  of 
parliament,  the  company  should,  before  they 
should  enter  upon  any  part  of  the  plaintiff  ^s 
lands,  pay  to  him  4,900^.  purchase-money  for 
any  portion  not  exceeding  48  acres,  which 
the  company  might,  under  the  powers  of 
their  act,  require  and  take  for  the  purposes 
of  their  undertaking.^'  Edd^  that  the  com- 
pany were  not  liable,  unless  they  entered 
upon  some  part  of  the  plaintiff's  lands.  Q. 
B,  1852,  Gage  f.  Newmarket  Railway  Co.  14 
En^,  L,  A  Eq,  57 ;  21  Law  J.  N,  S.  898;  16 
Jur,  1186. 

190.  An  agreement  was  entered  into  on 
behalf  of,  and  was  confirmed  by,  a  railway 
company,  in  consideration  of  withdrawal  of 
a  land-owner's  opposition  to  a  bill  of  incor- 
poration, to  pay  him  a  certain  sum  as  the 
purchase-money  of  land,  not  exceeding  eight 
acres,  to  be  taken  by  the  company  for  the 
formation  of  their  railway,  and  for  conse- 
quential damages  to  the  land-owner's  prop- 
erty. The  railway  was  (ibandoned,  and  the 
land  owner  filed  a  claim  for  specific  per- 


formance. Beld,  that  the  claim  must  be 
dismissed,  the  plaintiff  having  means  of 
complete  redress  at  law.  Chancery^  1862, 
Webb  V,  Direct  London  &  Portsmouth  Rail- 
way Co  1  J)e  Gex,  M,  A  G.  521 ;  21  Law  J, 
N,  8,  887. 

1 91*  A  railway  company,  in  consideration 
of  a  land-owner  withdrawing  his  opposition, 
agreed  to  purchase  his  land  at  a  stipulated 
price,  and  had  a  clause  to  that  effect  inserted 
in  the  act.  The  company  being  afterwards 
desirous  of  abandoning  their  line,  gave 
notice  to  the  land-owner  of  their  intention 
to  apply  to  parliament  for  an  act  repealing 
the  section  of  the  previous  act  which  con- 
firmed the  agreement,  and  to  abandon  the 
branch  which  affected  the  land  in  question. 
Heidf  that  the  court  would  not  restrain  the 
company  from  making  the  application. 
Chancery,  1867,  Steele  v.  North  Metropol- 
itan Railway  Co.  2  Law  Itep,  Oh,  App,  287 ; 
36  Law  J.  N.  8,  540. 

OONSOIilDATION. 

[The  legisUtive  union  or  merger  of  tiro  corporate  bodies  in 
one  new  one,  is  most  frequently  tennod,  In  the  United 
States, "ooniolidatlon,"  in  England  "amalgamation."  Thb 
chapter  embraces  cases  upon  the  yallditv  and  elEect  of 
such  unions,  whichever  term  is  employed  ]  ^ 

1.  Necessity  of  legislative  action.  That 
two  companies  cannot  consolidate  their 
funds,  or  form  a  partnership,  unless  author- 
ized by  express  grant  of  the  legislature,  or 
necessary  implication, — see  N.  T.  &  Sharon 
Canal  Co.  v.  Fulton  Bank,  7  Wend.  412. 

2.  In  the  absence  of  any  special  power 
for  that  purpose  in  their  deeds  of  settlement 
an  amalgamation  between  two  joint  stock 
companies  is  ultra  vires  and  invalid,  and  the 
obligations  and  liabilities  arising  out  of  such 
attempted  amalgamation,  and  assumed  by 
the  directors  of  the  purchasing  company, 
cannot  be  enforced  against  the  shareholders 
of  such  company.  Vice-chancery,  1860,  Be 
Era  Insurance  Soc.  9  Week,  Bep,  67 ;  8  Law 
Times,  K  8:  814;  80  Law  J,  K  8,  187 ;  6 
Jur,  J\r.  8,  1884. 

8.  A  shareholder  in  a  railway  company  is 
entitled  to  restrain  the  directors  from  carry- 
ing into  effect  an  agreement  with  another 
railway  company  for  the  amalgamation  of 
their  lines,  which  has  not  received  the  sanc- 
tion of  the  legislature.  8o  held  where  such 
agreement  contained  clauses  providing  for 
throwing  the  receipts  into  one  common  fiind, 
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and  diyiding  the  profit  and  loss  in  certain 
propoitionB,  and  also  for  handing  over  the 
entire  management  and  plant  of  the  one 
company  to  the  other.  Viee<haneery^  1850 ; 
Charlton  r.  Newcastle  &  Carlisle  Railway 
Co.  5  Jwr.  N,  S.  1096 ;  7  Week,  Rep,  731. 

4.  A  railway  company  in  England  may 
apply  to  the  legislature  for  enlarged  powers, 
eren  for  the  power  to  become  amalgamated 
with  other  companies,  so  as  to  make  one 
consolidated  company.  And  contracts  be- 
tween the  dififerent  companies  for  this  pur- 
pose are  there  recognized,  and  enforced,  in 
courts  of  equity.  Chancery ^  1847;  Mozley 
V.  Alston,  1  PhiU.  790. 

As  to  invalidity  of  contracts  involying  a 
Delegation  of  corporate  powers,  by  one  com- 
pany to  another,  see  Contbacts. 

Ab  to  Powers  generally,  see  Powbks. 

5.  — ^and  of  consent  of  stockholders.  That 
in  this  country  the  consent  of  all  the  share- 
holders, to  the  amalgamation  of  different 
companies  should  be  obtained, — see  Fisher 
t>.  Evansville  &  Crawfordyille  R.  Co.  7  IiuL 
407 ;  Eean  v,  Johnson,  1  Stoekt.  401 ;  Chap- 
man «.  Mad  River,  &c,  R.  R.  Co. 

6.  What  imports  such  consent.  That  a  sub- 
scription to  stock  of  an  amalgamated  com- 
pany is  a  sufficient  consent  on  the  part  of  a 
shareholder,  to  the  amalgamation, — see 
Fisher  r.  Eransville  &  Crawfordsyille  R.  R. 
Co.  7  Ind.  407. 

7.  What  eonstitates  oonsolidation*  A  rail- 
way compcmy,  ^*  associating,  allying,  and  con- 
necting itself'^  with  another,  does  not  there- 
by become  equitably  "  amalgamated  ^^  with 
it  Chancery,  1858,  Shrewsbury  &  Bir- 
mingham Rsdlway  Co.  v.  Stone  Valley  Rail- 
way Co.  21  Ihig,  L.  <fc  Eq,  628;  2  De  Gex,  2£. 
d:  (/.  866. 

8«  An  agreement  to  amalgamate  as  from 
a  time  past,  may  possibly,  in  equity,  amount 
to  amalgamation ;  but  an  agreement  to  do 
so  at  a  future  period  will  not,  imtO  that 
period  arrives.    Tb. 

9«  Pending  the  progress  of  a  bill  through 
parliament,  authorizing  the  S.  Y.  Company 
to  lease  their  line  to  the  N.  W.  Company, 
the  bill  was  opposed  by  the  8.  B.  Company, 
and,  upon  a  compromise,  a  clause  was  in- 
serted, securing  to  the  S.  B.  Company  the 
use  of  part  of  the  line  and  the  joint  use  of  a 
station,  subject  to  the  cesser  of  these  rights 
in  the  event  of  the  S.  B.  Company  being 
leased  to  or  amalgamated  with  a  fourth  com- 


pany, viz:  the  Q.  W.  who  were  rivals  to  the 
N.  W.  Company.  At  this  time  the  S.  B. 
Company  was  under  no  engagements  to  the 
G.  W.  Company.  Subsequently,  however, 
those  two  companies  entered  into  agreements, 
giving  facilities  and  preference  to  each  other's 
traffic,  and  agreed  to  amalgamate  at  a  future 
time,  if  the  sanction  of  parliament  could  be 
obtained.  Held,  that  this  was  not  such  a 
change  of  circumstances,  produced  by  the 
conduct  of  the  S.  B.  Company,  as  to  exclude 
them  from  equitable  relief  by  injunction,  for 
the  enforcement  of  the  rights  of  user  conferred 
on  them  by  the  act.    lb. 

10*  Under  the  Pennsylvania  act  of  March 
24,  1865,  (Pamph.  L.  1849),  providing  for  the 
consolidation  of  railroad  companies,  the  filing, 
in  the  office  of  the  secretary  of  the  State,  the 
certificate  of  the  consolidation  of  the  several 
companies,  is  sufficient  to  constitute  the  single 
company  thus  created,  a  legal  corporation 
within  the  State.  Pa.  Supreme  Ct,  1866. 
Commonwealth  v,  Atlantic  &  Great  Western 
R.  W.  Co.  53  Pa,  St.  0. 

11«  In  a  quo  warranto  against  a  railroad 
company  formed  of  several  companies  by  con- 
solidation,  and  constituted  a  legal  incorpora- 
tion by  filing  its  certificate  of  consolidation 
with  the  secretary  of  the  State,  under  the  Pen- 
sylvania  act  of  March  24,  1865 ;  **  nul  tiel 
record  "  is  well  replied  to  a  plea  that  the  de- 
fendants became  a  corporation  by  contract  of 
consolidation  under  said  act.    Ih, 

12.  Whether  a  plea  designed  to  set  up  a 
consolidation  of  two  companies,  must  aver 
the  particular  steps  taken  to  accomplish  the 
consolidation, — see  Collins  v,  Chicago  &c. 
R.  R  Co.  14  Wis,  402 ;  Hubbard  «.  Chappel, 
14  Ind.  601. 

1 8.  Effect  of  consolidation  on  the  corporate 
powers.  The  powers  vested  in  railroad  cor- 
porations created  with  charter  authority  to 
amalgamate  their  respective  roads,  will,  upon 
their  consolidation,  be  conferred  upon  and 
united  in  the  corporation  taking  the  name  of 
the  consolidated  company.  lU,  Supreme  Ct, 
1859,  Roberteon  f>.  City  of  Rockford,  21  lU. 
451. 

14.  — on  the  corporate  property.  That 
where  a  new  corporation  is  established  in  the 
place  of  an  old  one,  whose  property  it  pur- 
chases, neither  such  property,  excepting  so 
far  as  it  is  subject  to  a  prior  lien,  nor  the  fri- 
ture  earnings  of  the  new  company,  can  be 
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taken  to  pay  the  debts  of  the  old  corporation, 
—see  Bruffetv.  Great  Western  R.  R.  Co.  25 
lU,  858. 

15.  — on  the  eorporate  liabilities.  Where 
different  railways,  forming  a  continuous  line, 
run  their  cars  over  the  whole  line,  and  sell 
tickets  for  the  whole  route  and  check  baggage 
through,  an  action  lies  against  either  com- 
pany for  the  loss  of  baggage  received  at  one 
terminus  to  be  carried  over  the  whole  road. 
K  Y.  Ct  of  Appeah,  1858,  Hart  t>.  Rensse- 
laer &  Saratoga  R.  R.  Co.  8  IT.  71  (4  Sdd,) 
87 ;  see  Stratton  v.  N.  Y.  &.  N.  H.  R.  R.  Co. 
2  E,  D,  Smith,  184. 

1 0.  Certain  corporations  were  extinguished, 
and  a  new  corporation  formed  of  the  old 
members  and  new  members,  and  the  debts  of 
the  extinguished  corporations  were  made 
debts  of  the  new  corporation.  The  directors 
made  a  call  for  payment  of  one  of  the  liabili- 
ties of  one  of  the  extinguished  corporations. 
A  demurrer,  for  want  of  equity,  interposed  by 
the  company  to  a  bill  by  some  of  the  share- 
holdei-s  against  the  directors  and  the  company, 
disputing  the  right  of  the  directors  so  to  ap- 
propriate the  call,  was  allowed.  Vice-  Chatir 
eery,  1849,  Cooper  t?.  Shropshire  Union  Rail- 
way &c.  Co.  18  Jur,  443 ;  6  Eng.  MaUw.  Cm, 
186. 

17«  That  in  an  action  against  a  company 
formed  by  consolidation,  upon  a  contract  for 
construction  made  by  one  of  the  consolidated 
companies,  the  admission  or  act  of  the  com- 
pany making  the  contract,  will  bind  the  ag- 
gregate company,  by  way  of  estoppel  in  pais, 
— see  Philadelphia,  &c.  Railway  «.  Howard, 
13  How.  (U,  S.)  807. 

18.  — on  the  liability  of  stockholders  for 
ealls.  Corporations  may,  with  the  consent  of 
the  legislature,  consolidate  and  form  a  new 
corporation,  but  the  stockholders  in  the  old, 
who  do  not  enter  into  the  new  corporation, 
are  entitled  to  withdraw  their  stock,  and  are 
not  liable  upon  subscription.  Ind,  Supreme 
Ct.  1857,  McCray  «.  Junction  R  R.  Co.  9 
Ind,  858;  1861,  State  r.  Bailey,  16  Ind.  46. 

19*  It  aeem9,  that  where  the  provisions 
for  the  amalgamation  of  two  railway  compa- 
nies have  not  been  fully  carried  into  effect, 
no  suit  for  calls  in  the  name  of  the  new  com- 
pany can  be  sustained.  Kidland  Great  West- 
em  Railway  «.  Leech,  8  H.  L,  Cos,  872;  22 
Eng,  L.  A  Eq,  45 ;  28  Eng,  L,  d  Eq.  17. 

20.  A  railroad  corporation  was  organized 
under  the  g^ezal  railroad  law  of  Indiana, 


of  1852,  which  law  was  by  its  terms  liable  to 
^*  be  amended  or  repealed  at  the  discretion  of 
the  legislature.'*  The  defendant  subscribed 
for  stock  in  this  company.  Subsequently,  an 
act  authorizing  the  consolidation  of  railroad 
companies  was  passed,  and  in  pursuance 
thereof  the  corporation  in  question  consoli- 
dated with  another.  It  appeared,  from  its 
articles  of  association,  that  such  consolidation 
was  merely  carrying  out  the  purpose  of  its 
oiganization.  Mdd^  that  the  defendant  was 
not  exonerated  from  his  subscription.  Ind, 
Supreme  Ct  1863,  Hanna  «.  Cincinnati  & 
Fort  Wayne  R.  R.  Co.,  20  Ind,  30. 

21.  Where  the  preliminary  contracts,  by 
which  two  railway  companies  would  neces- 
sarily interfere  with  each  other's  busi- 
ness were  set  on  foot,  each  provided,  that 
the  managing  committees,  or  directors, 
might  *'  demise  or  sell  the  undertaking,  or 
any  part  thereof,  or  amalgamate  the  same 
or  any  part  thereof,  with  any  other  railway ^ 
or  railways,**  and  the  directors  of  the  two 
companies  made,  and  carried  into  effect,  an 
amalgamation  of  the  two  companies,  — Edd^ 
that  the  amalgamation  of  the  two  compan- 
ies came  fairly  within  the  preliminary  con- 
tracts, and  that  an  action  for  calls  might  be 
maintained  against  any  shareholder  in  either 
company,  who  had  executed  the  preliminary 
contracts.  G,  P.  1856,  Cork  &  Yonghal 
Railway  Co.  t.  Paterson,  18  C.  B.  414,  27 
Law  Times,  186. 

22.  Two  companies  competed  for  tender  of 
leases  of  railways  in  France.  Each  proposed 
that  half  the  capital  should  be  subscribed  for 
in  England,  and  English  committees  were 
appointed.  Neither  company  complied  with 
the  requirements  of  the  French  government 
as  to  deposits;  and  they  were  afterwards 
united,  and  it  was  agreed  that  the  then  ex- 
penses of  each  committee  should  be  separate- 
ly paid  by  that  body.  Being  stUl  unable  to 
make  up  the  full  amount  of  subscription,  a 
imion  was  negotiated  between  the  united 
companies  and  a  third  company,  and  subse- 
quently an  agreement  was  formed.  The 
original  imited  company  then  determined  to 
close  their  afiairs,  and  meetings  were  held, 
at  which  (although  the  mode  of  the  appro- 
priation was  variously  represented)  certain 
shares  were  appropriated  and  given  to  the 
chairman  of  one  of  the  English  committees, 
who  sold  them  at  a  premium.  Some  mem- 
bers of  the  English  committee  of  the  other  of 
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the  two  original  companies  filed  their  bill, 
prajing  an  acconnt  of  the  produce  of  those 
shares,  and  for  a  division  among  those  entitled 
after  payment  of  all  expenses.  Several  ac- 
connts  were  given  of  what  passed  at  the  meet- 
ing at  which  the  appropriation  was  made.  The 
Court,  a«wuming  that  the  persons  present  had 
power  to  do  what  they  did  (there  being  no 
fraud  proved),  dismissed  the  bilL  Vice  Chan, 
Ct.  1850,  Rossmore  x,  Mowatt,  15  Jur.  238. 

28.  —  on  indiyidoal  liability  of  stocldiold- 
ers.  Where  a  company  has  been  amalga- 
mated with  and  has  handed  over  its  assets  to 
another,  and  the  united  company  js  insolvent, 
a  shareholder,  creditor  of  the  first  company, 
will  not  be  restrained  from  enforcing  a  judg- 
ment against  a  shareholder  in  the  first  com- 
pany and  in  the  united  company.  Vice 
Chan.  Ct.  1859,  Harding  v.  Webster,  1  Drew 
A  101 ;  6  Jur,  K  8,  88;  29  Law  J,  JT.  S. 
161. 

24.  —  on  liability  of  debtor  to  corporation* 
The  New  York  &  Boston  Railroad  Company, 
a  corporation  chartered  by  the  legislature  of 
Connecticut,  became  consolidated,  under  the 
same  name,  with  a  railroad  corporation  of  the 
State  of  Rhode  Island,  the  charter  of  the  latter 
corporation  specially  authorizing  such  union, 
and  that  of  the  former  authorizing  the  com- 
pany ^^  to  connect  and  make  joint  stock  or 
common  interest  with  any  other  railroad 
company.^  The  charter  of  the  Connecticut 
corporation  was  subject  to  amendment  by  the 
legislature,  which  afterwards  passed  a  resolu- 
tion ratifying  and  confirming  the  consolida- 
tion. By  the  articles  of  union,  the  property 
of  the  original  corporations  was  transferred 
to  and  vested  in  the  new  corporation,  which 
was  to  pay  the  debts  of  the  old  coiporations. 
B  vras  an  original  subscriber  to  the  stock  of 
the  Connecticut  corporation.  A  creditor  of 
that  corporation,  whose  claim  accrued  after 
the  consolidation,  factorized  B  as  the  debtor 
of  the  Connecticut  corporation. 

Upon  a  9cire  facias  afterwards  brought  by 
him  against  B, — Heldj  1.  that  while  it  was  very 
questionable  whether  the  charter  of  the  Con- 
necticut corporation  would  have  authorized 
such  a  consolidation,  yet  that  the  transaction 
was  validated  by  the  ratifying  act  of  the 
legislature,  which  was  to  be  considered  as  an 
amendment  of  the  charter  as  much  as  if  it 
had  been  expressly  so  declared. 

2.  That  the  new  corporation,  being  legally 
established  and  having  capacity  to  receive  an 


assignment  of  the  property  of  the  original 
corporation,  and  such  assignment  having 
been  made  on  valuable  consideration,  the  in- 
debtedness of  B  was  legally  transferred  to, 
and  became  vested  in,  the  new  corporation, 
and  he  was,  therefore,  no  longer  indebted  to 
the  original  corporation. 

8.  That  such  transfer  was  not  invalid 
against  the  claim  of  the  plaintifi'  as  a  creditor 
of  the  original  corporation,  since  his  claim 
accrued  after  the  transfer,  and,  even  if  it  had 
accrued  previously,  yet  the  original  corpora- 
tion, in  the  absence  of  any  fraudulent  intent, 
had  a  right,  for  a  valid  consideration,  to  dis- 
pose of  its  property.*  Conn,  Supreme  Ct, 
1859,  Bishop  v,  Brainerd,  28  Conn,  289. 

25.  —  on  liability  of  surety  for  corporate 
officers*  A  section  of  an  amalgamation  act 
(10&  11  Vict.  c.  174)  provided  that  the  con- 
veyances, contracts,  bonds,  &c.,  made  or 
entered  into  by  the  dissolved  railway  com- 
paniss  should  remain  valid  in  favor  of  the 
new  company.  Meld,  that  under  this  provis- 
ion, a  person  who  was  surety  by  bond  to  one 
of  the  companies,  before  amdgamation,  for 
the  conduct  of  an  employee,  was  liable  to  the 
new  company  for  breaches  of  the  bond  com- 
mitted after  the  amalgamation.  Exch,  1853, 
Eastern  Union  Railway  Co.  v,  Cochrane,  24 
Eng,  L,  d  Eq,  495;  17  Jur.  1103 ;  23  Law  J, 
N,  3. 61. 

26.  Where  a  clerk  to  a  railway  company 
had  executed  a  bond,  vrith  surety,  for  the 
faithful  discharge  of  his  duty  to  one  company, 
which  was  subsequently  amalgamated,  by  act 
of  parliament,  with  another  company,  saving 
to  the  consolidated  company  all  remedies 
upon  contracts  to  either, — Heldy  that  an  action 
would  lie  upon  such  bond  for  a  breach  com- 
mitted before  the  amalgamation,  notwith- 
standing the  new  company  formed  by  the 
consolidation  possessed  additional  lines  of 
road.  ExcK  1849,  London  &c.  Railway  Co. 
«.  Goodwin,  3  Exch.  820, 786 ;  6  Eng,  Bailw, 
Cae,  177;  IS  Law  J.  K  8,  174, 337. 

As  to  Succession  and  its  incidents  and 
effects,  in  respect  to  corporations,  see  Succes- 
sion; also  COKTBACTS,  I.  4. 

*  Defen^Umt  executed  a  note  to  a  coiporaUon,  oontidDiDg 
an  agreement  that  '*  do  change  In  the  name,  character,  or 
management"  of  the  corporation  should  affect  the  llabUlty 
of  the  maker.  The  plaintiff  corporation  changed  ita  name, 
before  the  action  which  waa  brought  in  ita  new  name,  and 
the  complaint  Btated  this  fitct  and  that  the  note  waa  the 
plaintiff's  property.  Jlsld,  that  a  good  cauM  of  action  was 
stated,  and  that  a  demurrer  could  not  be  sustained.  Oum- 
berland  CoUege  c.  Ish,  8S  Cak  641. 
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CONSTITUTIONS. 

[This  chapter  gives  a  comparatiTe  view  of  the  leading  pro- 
visions of  the  State  constitutions  (to  1867),  which  bear, 
practically,  upon  corporations  in  distinction  from  natoral 
persons.  80  far  as  constitutional  provisions  alTecl  natu- 
ral persons  as  well  as  corporations,  they  are  not  embraced. 
And  many  provisions  which  are  merely  declaratory  of 
common  law  rules  relative  to  oorporations,  and  others 
whloh,  though  new,  are  peculiar  to  a  single  State,  and 
deemed  unlilcely  to  be  of  interest  to  the  general  student, 
are,  for  economy  of  space,  omitted.*] 

1.  Definition  of  "Corporation/*  "The 
term  corporation  as  used  in  this  article,  shall  be 
construea  to  include  all  associations  and  joint 
stock  companies  havinj^  any  of  the  powers  and 
privileges  of  corporations  not  ];K>S8essed  by  indi- 
viduals or  partnerships."  N.  Y.  Conft,  o/1846, 
art  8,  §  3,  Cal,  Const  of  1849,  art.  4,  §  83; 
MicK  Const,  of  1860,  art.  16.  §  11 ;  Kan.  Cmsi. 
0/1869,  art  12,  §  6.  Minn,  Const,  of  1857-68, 
art  10,  §  1. 

2*  Creation  of  corporations  by. general 
and  special  ads.    Poirer  to  alter  or  repeal* 

"Corporations  may  be  formed  under  general 
laws ;  but  shall  not  be  created  by  special  act,  ex- 
cept for  municipal  purposes,  ana  in  cases  tv-here, 
in  the  judgment  of  the  le£:islature  the  objects  of 
the  corporation  cannot  bo  attained  under  general 
laws.  All  general  laws  and  special  acts  passed 
pursuant  to  this  section  may  be  altered  from  time 
to  time,  or  repealed."  J/l  Y.  Const  of  1846, 
art  8,  §  1. 

8*  "  Corporations  not  possessing  banking  pow- 
ers or  privileges  may  be  formed  under  general 
laws ;  but  shali  not  be  created  by  special  acts  ex- 
cept for  municipal  purposes,  and  in  coses  where, 
in  the  judgment  of  the  general  assembly,  the  o)> 
jects  of  the  corporation  cannot  be  attained  under 
general  laws."    ///.  Const,  of  1847-48,  art  10,  J5  1. 

Substantially  the  same  provision,  with  reserva- 
tion of  a  power  to  alter  or  repeal.     Wis,  Const,  of 

1848,  art  11,  §1. 

4*  "  Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  l>e  created  by  special  act, 
except  for  municipal  purposes.  All  laws  passed 
pursuant  to  this  section  may  be  altered,  amended 
or  repealed."     MicK,  Const,  of  1860,  art.  16,  §  1. 

SuDstontially  the  same  provision,  Co/.  Const,  of 

1849,  art  4,  §  81 ;  Mo,  Const,  of  1866,  art.  8,  g  4. 
5«  Corporations,  other  than  banking,  shall  not 

be  created  by  special  act,  but  may  be  under  gen- 
eral laws."    Ind.  Const  of  1861,  art.  11^  §  13. 

0«  "  The  general  assenibly  shall  pass  no  special 
act  conferring  corporate  powers.  Corporations 
may  be  formed  unaer  general  laws;  but  all  such 
laws  may  irom  time  to  time  be  altered  or  re- 
pealed."    O?iio  Cofist.  of  1861.  art  13,  §§  1,  2. 

Substantially  the  same  provision.  Kan.  Const, 
0/1869,8  1. 

7.  "  No  corporation  shall  be  created  by  special 
laws ;  but  the  general  assembly  shall  provide,  by 

*  Slnoe  the  text  irai  completed  tereral  of  the  States  men 
tioQed  («.  ff.  Ala.  Fla.  Ga.  La.  and  Md.)  hare  adopted  new 
constituUons,  which  Bhoald  lie  consulted.  Our  quotations 
are  made  from  the  compilation  prepared  for  the  New  York 
Constitutional  GonTention  of  1867:  the  most  recent  collec- 
tion accessible  at  the  time  of  writing. 


general  laws,  for  the  organizadon  of  all  corpora- 
tions hereafter  to  be  created,  except  as  herein- 
after  provided."    Jowa  Const,  of  I  67,  art.  8,  §  1. 

8«  "  Subject  to  the  provisions  of  this  article, 
the  general  assembly  shall  have  power  to  amend 
or  repeal  all  laws  for  the  organization  or  creation 
of  corporations,  or  grantin^ic  of  special  or  exclu- 
sive privileges  or  immunities,  by  a  vote  of  two- 
thirds  of  each  branch  of  the  assembly ;  and  no 
exclusive  privileges,  except  as  in  this  article  pro- 
vided, shall  ever  DC  granted."    Jb  §  12. 

9«  "No  corporation  shall  be  formed  under 
special  laws,  except  for  municipal  purposes." 
Minn.  Const  of  1867-68,  art.  10,  §  2 

10.  *'  Corporations  mav  be  formed  under  gen- 
eral acts,  but  shall  not  be  created  by  special 
laws,  except  for  municipal  purposes.  AH  laws 
passed  pursuant  to  this  section  mny  be  altered, 
amended  or  repealed,  but  not  so  as  to  impair  or 
destroy  any  vested  corporate  rights."  Or. 
Const  of  1867.  art  11,  §  2. 

11  •  "  Corporations  shall  not  be  created  in  this 
State  by  special  laws,  except  for  political  munici- 

Eal purposes;  buttle  legislature  shall  provide 
y  general  law  for  the  organization  of  all  other 
corporations,  except  corporations  with  banking 
or  aiscounting  privileges,  the  creation,  renewal, 
or  extension  of  which  is  hereby  prohibited."  La, 
Const  0/1864,  tit  7,  art.  121. 

12*  **The  legislature  shall  pass  no  special  act 
in  any  manner  relating  to  corporated  powers, 
except  for  municipal  purposes;  but  corporations 
may  be  formed  under  general  laws,  and  all  such 
laws  may,  from  time  to  time  be  altered  or  re- 
pealed."    Ncv,  Const.  0/1864,  art  8,  §  1. 

18*  "The  general  assembly  shall  pass  a  gen- 
eral law  for  the  incorporation  of  towns,  religious, 
literary,  scientific,  benevolent,  military  and  other 
associations,  not  commercial,  industrial,  or  finan* 
cial ;  but  no  special  act  incorporating  any  such 
association  shall  be  passed."  Fla,  Const  of  1866, 
art  4,  §  20. 

14.  ''The  general  assembly  shall  have  no 
power  to  grant  corporate  rights  and  pri\il(^s 
to  private  companies,  except  to  banking,  insu- 
rance, railroad,  canal,  plank-road,  navigation, 
mining,  express,  lumber,  manufacturing,  and  tel- 
egr^n  companies."  Oa.  Const  of  1866,  art.  2, 
§  6,  subd.  1.  Compare  Met  Contk  of  1864,  art 
8,  f  82. 

15»  "  The  legislature  shall  pass  no  special  act 
conferring  corporate  powers.  Corporations  may 
be  formed  under  general  laws."  Neb,  Const  of 
1867,  art  8,  §S  1,  2. 

16.  Two-ihlrds  TOte  of  each  house  required 
for  act  of  incorporation.  Reserved  powers  of  re- 
vocation. Charters  (except  for  purposes  of  pub- 
Uc  improvement)  limited  to  20  years.  Dd,  Const 
o/1881,art  2,  §17. 

17.  Two-thirds  vote  of  each  house  required, 
and  previous  notice  for  act  amending  charter  of 
private  corporation.  Such  charters  not  renew- 
able.   MiA  Const  of  1860,  art  16,  g§  8,  16. 

18*  Two-thirds  vote  in  each  house,  and  threo 
months'  pre\ious  notice  in  newspapers,  required 
for  passage  of  act  of  incorporation,  or  act  altering 
such  act     Fla,  Const,  of  1866,  art.  13,81. 

19.  Two^irds  vote  required  for  act  creating 
or  repealing  a  private  corporation.  Tex,  Const 
0/ 1866,  art  7,8  81. 
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20.  Belattons  between  the  State  and  cor- 
porations. State  ownerahip  of  stock  in  any 
corporation  jjrohibited.    76. 

21  •  Pled^in^  the  faith  or  credit  of  the  State  to 
raise  funds  in  aid  of  any  corporation,  prohibited. 
JU,  Const,  o/"  1847-48,  art  8,  §88;  Minn,  Const, 
of  1857-58,  art  9,  §  10 ;  Md.  Const,  o/ 1864,  art. 
8,  §  82 ;  Fla.  Const,  of  1865,  art  18,  §  10;  Keh. 
Const,  of  1867,  art.  5,  §  2. 

22*  SState  ownership  of  stock  in,  or  loan  of 
credit  to,  corporations,  prohibited.  Cal.  Const. 
0/1849.  art.  11,  §  10;  Ind.  Const,  of  1851,  art 
11,  g  12 ;  Ohio  Const,  of  1851,  art  8,  §  4;  Nev. 
Coiw^o/' 1864,  art  8,  §  9. 

Nearly  the  same  provision.  Iowa  Const,  of 
1857,  art.  8, 8  3 ;  Or.  Const,  of  1 857,  art.  1 1 ,  §§  6, 8. 

28*  Legislatiye  aid  to  corporations,  specially 
restricted.     La,  Const,  of  1864,  tit  7,  art  112. 

Bee  also  infra,  54-56. 

24*  Taxation*  Property  of  corporations  de- 
dared  subject  to  taxation.  Ohio  Const,  of  1851, 
art.  13.  §4;  lovm  Const,  of  1857,  art  8,  §  2  ; 
Neb,  Const,  of  1867,  art.  8,  §  8. 

Same  provision,  with  proviso  that  municipal, 
dkoritabie,  religions  or  educational  corporations 
may  be  exempted  by  law.  Nev.  Const,  tf  1864, 
art  8,  §  2. 

25.  No  citizen  compellable  to  become  stock- 
holder in.  or  contribute  to  a  railroad,  or  other  in- 
ternal improvement,  except  inhabitants  of  town 
or  city.     Go.  Const,  of  1866,  art  2,  §  6,  subd.  4. 

26.  Restrictions  on  taking  property  for 

corporate  nse«*  Corporations  not  to  take  pri 
vate  property  without  compensation.  Mich. 
Const.  O/1850,  art  15,  g  9;  Or,  Const,  of  IS61, 
art  11,  §4. 

27*  "No  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  until  full  compensation 
be  first  made  or  secured  therefor,"  Nev.  Const 
0/1864,  art  8.  g  7. 

2'S.  '*  No  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  until  full  compensation 
therefor  shall  be  first  made  in  money,  or  first 
secured  by  a  deposit  of  money,  to  the  owner, 
irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  corporation ;  which  compensa- 
tion shall  be  ascertained  by  a  jury,"  <&c.  Ohio 
Const,  of  1851,  art  13,  g  5. 

Same  provision,  except  the  requirement  of  a 
jury  trial    Kan,  Const,  of  1859,  art  12,  g  4. 

z9«  Lands  may  be  taken  for  public  way  for 
the  purpose  of  granting  to  any  corporation  the 
franchise  of  way  for  public  use.  In  all  cases, 
howcTer,  a  fair  and  eouitable  compensation  shall 
be  paid  for  such  lana,  and  the  damages  arising 
from  the  taking  of  the  same ;  but  all  corporations 
being  common  carriers,  enjoying  the  rifi^ut  of  way 
in  pursuance  to  the  provisions  of  tins  section, 
shall  be  bound  to  carry  the  mineral,  agricultural, 
and  other  productions  or  manufactures  on  equal 
and  reasonable  terms."*  Minn,  Const,  of  1867-58, 
art  10,  g  4. 


^  In  addition  to  the  proTlslons  stated  in  the  text,  as  bear- 
ing particularly  upon  corpomtionfl,  nearly  all  the  State 
ooostitutions  contain  in  inbetancea  prohibition  tliat  private 
property  shall  not  be  taken  for  public  use  without  compen- 
sation ;  in  combination,  in  sereral  instances,  with  special 
qualifications,  directions  for  mode  of  ascertaining  oompen- 
■alioa,  Ac.  ko. 


80.  Indlvidaal  liability  in  corporations 

generaliy*  "Dues  from  corporations  shall  be 
secured  by  such  individual  liability  ot  the  corpo- 
rators and  other  means  as  may  be  prescribed  by 
law."    N,  Y.  Const,  of  1846,  art  8,  §  2. 

Same  provision,  with  an  exception  of  banking 
corporations.  HI.  Cottst.  o/ 1847,  art.  10,  §  2; 
Cat,  Const,  of  1849,  §  82;  Ind,  Const,  of  1851. 
art  11,  §14. 

81.  "Each  stockholder  of  a  corporation  or 
joint  stock  association  shall  be  individually  and 
personally  liable  for  his  proportion  of  all  its  debts 
and  liabilities."     Cat.  Const,  of  1849,  art.  4,  §  36. 

82*  *'  Dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  stockholders 
and  other  means  as  may  be  prescribed  by  law ; 
but  in  all  coses,  each  stockholder  shall  be  liable 
over  and  above  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  to  a  further 
sum  at  least  equal  in  amount  to  such  stock." 
Ohio  Const,  of  1861,  art  13,  8  8. 

Substantially  the  same  provision.  Mo.  Const,  of 

1865,  art  8,  ^  6. 

Substantially  the  same  provision,  except  that 
railroad,  religious,  and  charitable  corporations 
are  exempted  from  its  operation.  Kan.  Const,  of 
1859,  art  12,  §  2. 

83*  "Each  stockholder  in  any  corporation 
shall  be  liable  to  the  amount  of  the  stock  held  or 
owned  by  him."  Minn,  Const,  of  1857-58,  art. 
10,  g  1. 

84.  "  The  stockholders  of  all  corporations  and 
joint  stock  companies  sliall  be  liable  for  the  in- 
debtedness of  said  corporation  to  the  amount  of 
their  stock  subscribed  and  unpaid,  and  no  mure." 
Or.  Const,  of  1857,  art  11.  §  8. 

85*  "  Dues  from  corporations  shall  be  secured 
by  such<neans  as  may  be  prescribed  bylaw:  pro- 
vided, that  corporators  in  corporations  formed 
under  the  laws  of  this  state  shall  not  be  individ- 
ually liable  for  the  debts  or  liabilities  of  such 
corporations."    Nev.  Const,  of  18t>5,  art  8,  §  8. 

86«  "  The  stockholders  of  all  corporations  and 
joint  stock  associations  shall  be  individually  liable 
for  all  labor  performed  for    such   corporation* 
or  association.      Mich,    Const  of  1850,  art  15, 

For  special  liability  of  bank  stockholders^ 
see  infra  42-46. 

87,  Banking  systenis.  Creation  of  banking 
corporations  for  the  purpose  of  issuing  paper,  Ac, 
to  circulate  as  money,  wholly  prohibited.  CaL 
(•o««^o/1849,  nrt  4,  §§  34,  85;  Or,  Const,  of 
1857,  art  11,  §  1 ;  Nev.  Const,  of  1864,  art  8,  § 
6 ;  Mo.  Const,  of  1865,  art  8,  §  1 ;   Tex.  Const,  of 

1866,  §§  80,  32. 

8>(.  banking  laws  must  be  submitted  to  the 
people  for  approval.  M'ch,  Const,  of  1850,  art 
16,  §  2 ;  Itl.  Comt.  rf  1847-48,  art  10,  §  5 ;  Wis. 
Conist,  c/1848,  art  11,  gg  4,  5» ;  Ohio  Const,  of 
1851,  art  13,  §  7 ;  Iowa  Conxt.  of  1857,  art  8,  g 
5  ;  Kan,  Const.  o/lS69,  art  13,  8  8. 

89.  How  banl»  may  be  formed.  "The 
legislature  shall  have  no  power  to  pass  any  act 
granting  any  special  charter  for  banking  pur- 


*  The  banking  law  of  Wisconsin  cannot  be  changed  or 
amended  by  a  mere  act  of  the  legislature  without  a  vote  of 
the  people.  Tan  Steenwyck  t.  Sackett,  17  Wis.  645;  Brower 
V.  Ilalght.  18  Wis.  102. 
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poees;  bnt  corporations  or  assodatiotu  maybe 
formed  for  sncu  purposes  nnder  general  lavs  * 
N,  r.  Conti.  0/1846,  art  8,  §  6. 

Snbetantiallv  the  same  proTision,  Kan,  Const. 
0/1859,  art  13,  §1. 

Substantially  the  same  proyision,  "with  an  ex- 
ception of  power  to  establish  a  bank  with 
branches.    Ind,  Covst  of  1851,  art  11,  §§  1,  2,  4. 

40*  Specie  parments.  Laws  sanctioning 
suspension  of  specie  payments  by  banks,  pro- 
hibled.  N,  F.  Co;m^  o/1846,  art  8,  g  5 ;  MicK 
Comt.  ©/•1800,  arU  15,  §  6;  Jnd,  Cohst  of  1851, 
art.  11,  J  1 ;  Iowa  CoMt.  of  ISft"^,  art  8,  §  11 ; 
Minn.  Const,  of  1867-58,  art.  §  18,  subd.  1. 

41*  Security  for  circulation.  *' The  legisla- 
ture shall  provido  by  law  for  the  registry  of  all  bills 
or  notes  issued  or  put  in  circulation  as  money, 
and  shall  require  ample  security  for  the  redemp- 
tion of  the  same  in  specie"  N.  T.  Const,  of 
1846,  art.  8,  §  6. 

ProTisions  for  the  same  object,  stated  in  greater 
detail.  Mich.  ConH.  of  \%1S0,  art  15,  §  4;  Ind. 
Const,  of  1851.  art  11,  §8;  Iowa  Const  of  IS61, 
art  8,  g  8 ;  Minn.  Const,  of  1857-58,  art.  9,  g  18, 
subd.  2;  Kan.  Const.  o/1859,  art.  13,  gg  2,  8. 

42.  Indiyidaal  liability  of  bank  share- 
holders. "  The  stockholders  in  every  corpora- 
tion and  joint  stock  association  for  banking  pur- 
poses, issuing  bank  notes  or  any  kind  of  paper 
credits  to  circulate  as  money,"  after  Jan.  1,  1850, 
"shall  be  individually  respon>ible  to  the  amount 
of  their  respective  share  or  shares  of  stock  in  any 
such  corporation  or  association,  for  all  its  debts 
and  liabilities  of  every  kind,"  contracted  after 
toid  Jan.  1,  1850.     N.   Y.  Const,  of  1846,  art  8, 

Same  provision,  except  the  limitatidh  as  to 
time.    Ill  Cornet  of  1847-48,  art.  10,  g  4. 

48.  *'  The  oflicers  and  stockholders  of  every 
corporation  or  association  for  banking  purposes, 
issuing  bank  notes  or  paper  credits  to  circulate 
as  money,  shall  be  individually  I'lablo  for  all  debts 
contracted  during  the  time  of  their  being  officers 
or  stockholders  of  such  corporation  or  associa- 
Uon."    Jlich.  Const,  of  1860,  art  15,  g  8. 

44.  The  stockholders  in  every  bank  or  bank- 
ing company  shall  be  individually  responsible  to 
an  amount  over  and  above  their  stock,  equal  to 
their  respective  shares  of  stock,  for  all  debts  and 
liabilities  of  said  bank  or  banking  company.** 
Ind.  Const,  of  1851,  art.  11,  g  6. 

Substantially  the  same  provision,  Iowa  Const, 
of  1857,  art  8,  g  9. 

45.  Bank  stockholders  individually  liable  in 
an  amount  equal  to  double  the  amount  of  their 
stock ;  such  liability  to  continue  for  one  year 
after  transfer  or  sale  of  stock.  Minn.  Const,  of 
1857-58,  art  9,  g  13,  subd.  8. 

46.  "  Stockholders  in  a  bank,  when  an  act  of 
forfeiture  is  committed,  or  when  it  is  dissolved  or 
has  expired,  sliall  be  individually  and  severally 
liable  lor  tlie  redemption  of  the  outstanding  circu- 
lation, in  proportion  to  the  stock  owned  by  each, 
and  no  transfer  of  stock  shall  exonerate  such 
stockholders  from  this  liability  unless  such  trans- 
fer was  made  at  least  two  years  previous  to  said 
forfeiture,  dissolution  or  expiration."  Flo.  Const. 
0/1866,  art  13,  g  7. 


For  more  general  provisions  as  to  liability  of 
stockholders,  see  supra^  80-36. 

47.  Preference  of  bill -holden.    "In 


of  the  insolvencT  of  any  bank  or  banking  associa- 
tion, the  bill-holders  thereof  shall  be  entitled  to 
preference  in  payment  over  all  other  creditors  of 
such  bank  or  association."  N.  Y.  Const,  of  1846, 
art  8,  g  8;  Mich.  Const,  of  1850,  art  16,  g  6; 
La:  Const  of  1864,  art  122. 

Substantially  the  same  provision  :  Ind.  Const, 
of  1851,  art  11,  g  8;  Iowa.  Const,  of  1857,  art 
8,  g  10;  Mmn.  Const,  of  1857-58,  art.  9,  §  13, 
subd.  4;  Kan.  Const.  o/'1859,  art  13,  g  4. 

48.  Two -thirds  vote  of  each  house  required 
for  gnmtfng  or  extending  a  bank  charter,  or  au- 
thorizing suspension  of  specie  payment  by  any 
chartered  bank.  Ga.  Const,  of  1865,  art.  2,  g  6, 
subdi  1. 

49.  Special  restrictions  on  the  legislative 
power  to  pass  bank  charters.  Fa.  Const,  of  1838, 
art  1,  g  26. 

50.  Ko  charter  for  banking  purposes  to  be 
granted  or  renewed  except  upon  condition  that 
stockholders  shall  be  liable  to  the  amount  of 
their  respective  share  or  shares  of  stock,  for  all 
its  debts  and  liabilities,  and  that  no  officer  of  such 
corporation  shall  borrow  money  from  it,  nnder 
penalty  of  fine  or  imprisonment.  Books,  ^c.  of 
banks  to  bo  open  for  inspection.  Md.  Const,  of 
1864,  art.  8,  g  88. 

51.  A  special  system  of  restrictions  on  the 
creation  of  banks,  and  their-  operations.  Aia. 
Const,  of  lS(^b,%S4. 

Another  such  system.  F^a.  Const,  of  1866, 
art.  18,  gg  8,  8. 

52.  Existence  of  banks  limited  to  20  years. 
Ind.  Const,  of  1851,  art  11  ;  Fia.  Const,  of  1866, 
art.  18,  g  2. 

58.  Banks  must  keep  office  of  redemption  at 
convenient  places  within  the  State.  Must  not 
issue  notes  less  than  one  dollar.  Kon.  i  onst.  of 
1859,  art  13,  8  6  and  g  7  as  amended  1861. 

54.  State  oanks.  Creation  of  State  banks, 
and  i^tate  ownership  of  stock  in  banks,  prohibit- 
ed.    ///.  Const,  of  1847-48,  art  10,  g  8. 

See  also  supra,^  20-23. 

55.  Organization  of  a  single  bank  with  bran- 
ches; or  a  State  bank  with  branches,  authorized. 
Iowa  Const,  of  1857,  art  8,  gg  6,7;  Ind.  ConsL 
0/1851,  art.  11,  §§4,  6. 

56.  State  ownerkiiip  of  stock  in  banks  pro- 
liibitcd.    Kan.  Const,  of  1869,  art.  13,  g  15. 

57.  Municipal  corporations.  "It  shall  be 
the  duty  of  the  legislature  to  provide  for  the  or- 
ganization of  cities  and  incorporated  villages, 
and  to  restrict  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  abuses  in 
assessments  and  in  contracting  debts  by  such 
municipal  corporations."  N.  Y.  Const  of  1846, 
art  8,  g  7;  Cal.  Const  o/  1849,  g  37. 

Substantially  the  same  provision.  in«.  Const, 
of  1848,  art  11,  g  8;  Mich.  Const,  of  1850,  art. 
15,  g  13;  Ohio  Const  of  1851,  art  13,  g  6  ;  Or. 
Const  of  1857,  art  11,  §  6  ;  Kan.  Const  of  1859, 
art  12,'g  5 ;  Kev.  Const,  of  1864,  ort.  8,  g  8;  Keb. 
Const  of  1807,  art  8,  g  4. 

58.  Cities  and  towns  not  to  be  incorporated 
by  special  laws.     Iowa  Const  of  1857,  art  8, 

gso. 
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59.  No  municipal  corporations  to  be  created 
by  special  act,  except  cities  of  at  least  5000  in- 
habitants;— and  those  only  npon  an  approving 
vote  of  the  inhabitants.  Mo.  Consi.  of  1867»  art. 
8,8  6. 

60.  Restiictioiis  upon  them.  '  Koronnidpal 
corporation  shall  take  private  property  for  public 
use  against  the  consent  of  the  owner,  without  the 
necessity  thereof  being  first  establiBhed  by  the 
verdict  of  a  jury.**     ma.  Corut,  of  1848,  art  11, 

§2. 

Substantially  the  same  provision  with  the  ad- 
dition of  a  clause  requiring  compensation  to  be 
made.     Mieh.  Const,  of  18&0,  art  14.  g  14. 

61*  Municipal  corporations  not  to  be  stock- 
holders in  banks.    loiea  Cotuf.  of  1 867,  art.  6,  §  4. 

02«  Municipal  corporations  not  to  be  stock- 
holders in  or  loan  credit  <&c.  to  any  corporation. 
Or.  Cofut.  of  1867,  art.  11,  §  9. 

Same  provision,  with  an  exception  in  favor  of 
educational  or  charitable  corporations.  Nev.  Conai. 
o/ 1864,  art  8,  §9. 

Same  provision,  with  an  exception  in  favor  of 
railroad  corporations.  I^ev.  Const,  of  1864,  art. 
10.  S  10. 

68.  Religions  corporations.  Establishment 
of  religious  corporations  prohibited ;  except  that 
by  a  general  law  any  religious  society  ^c.  mav 
become  a  body  corporate  for  the  purpose  of  hold- 
ing and  managing  through  a  body  of  trustees,  a 
limited  quantity  of  land,  and  buildings  for  a 
house  of  worship,  chapel,  parsonage  and  burial 
ground.    Mo.  Const.  0/I866,  art  1,  §  12    . 

64*  Internal  improTement  corporations 
to  be  encouraged.  Jit.  Const,  of  1847-48,  art.  10, 
§  6;   Tez.  ConsL  of  1866,  art.  7,  §  86. 


C0KTBA0T3. 

[This  title  embnoet  the  general  doctrine  of  the  corporate 
pover  to  make  contract«,— the  quallflcatloDa  of  that 
power  when  it  attempts  to  contract  out  of  the  State  by 
which  It  was  created,— hi  what  mode  it  may  in  general 
exeralaa  that  power,  and  whether  writing,  seal,  resolatlon, 
ike,  are  neoesMury,— the  interpretation  of  corporate  con- 
tracts,— ^the  liability  of  corporations  upon  their  contracts, 
and  the  remedy  to  enforce  it,— whether  any  effect,  and 
what,  may  be  given  to  a  contract  exceeding  the  corporate 
powera,  or  to  one  exceeding  the  powers  of  iU  officrrs  or , 
■geots, — whether  a  given  contract  binds  the  corporation, 
or  only  the  individual  officers  or  agents  who  entered  into 
It,— and  the  validity  of  doubtfal  contracts.  The  effect  to 
be  given  to  a  corporate  contract  vioUiUng  a  rule  relative 
to  the  subject-matter  of  the  contract,  is  generally  placed 
udcr  the  title  of  such  sableet-matter  .—e.  g.  invalidity 
of  eoatracts  for  ezoeaslve  Interest  is  under  Intufst. 
Matters  relative  to  any  contract  implied  in  the  acceptance 
of  charter,  in  the  employment  of  agents  and  officers,  or 
IntheissDeof  stock,  are  under  Ghartbbs;  Aokrts;  Ow- 
ncBRS ;  Stock.  In  req>ect  to  the  parUcular  instruments 
in  which  contracts  are  embodied,  the  hiw  governing  each 
is  under  its  title,  so  Car  as  there  are  distinctive  titles 
which  are  familiar ;— «.  g.  AflsxQXMBins ;  Bnxs  and  Notrs  ; 
Boxne;  Dune;  GaiirrB:  Lkasks;  HoRTQ:iacs;  Securitt; 
BcKCRiiTiox.  Matters  relative  to  any  contracts  which 
have  no  distinctive  names  are  retained  in  this  chapter. 

As  this  work  is  confined  to  the  law  of  CorporatioM^  the 
general  law  of  contracts'applicable  equally  to  the  engage- 
ments of  natoral  persons  and  to  those  of  corporations, 
la  excluded,  or  only  very  briefly  indicated.    Our  pur- 


pose In  this  chapter  is  Umited  to  a  presentation  of  the 
law  peouliar  to  agreements  and  engagements  of  oorporar 
tlons.] 

I.  The  powbr  to  make  them. 

1.  In  general. 

3.  Effect  of  special  restridioiu. 

8.  Contracting  out  of  the  State  of  in- 
corporation. 

4.  Contracts  in  lehaXf  of  future  cor- 

porations. 

IL   How  THEY  MAY  BE  MADE. 

1.  In  what  manner. 

A.  Necessity  of  a  writing. 

B.  Neceflsity  of  a  seaL 

C.  Consideration. 

D.  Assent. 

E.  Matters  of  form. 

F.  Execution. 

G.  Modifications. 

2.  By  what  agencies., 

8.  Effect  of  irregidaritiesor  misconduct. 
4.  Defective  contracts^  hov>  rendered  ob- 
ligatory. 

DDL  IlTTERFRETATIOH. 

1.  Corporctts  rights  and  obligations, 

2.  When  an  agent  or  officer  is  person- 

ally bouTid, 
8.  What  constitutes  performance. 

TV,  Validity. 
V.    Remedies. 

I.  The  Power  to  Make  Them. 

1.  In  general. 

1.  What  power  is  implied,  greneraUy. 

Unless  restrained  by  law,  every  corporation 
has  the  incidental  power  to  make  any  con- 
tract, and  evidence  it  by  any  instrument 
which  may  be  necessary  to  advance  the  ob- 
jects for  which  such  corporation  was  created. 
Ohio  Supreme  Ct.  1855,  Strauss  v.  Eagle  Ins. 
Co.  5  Ohio  St.  59. 

2.  It  is  well  settled  that  a  corporation, 
without  special  authority,  may  dispose  of 
lands,  goods,  or  chattels,  or  of  any  interest  in 
the  same,  as  they  deem  expedient,  and  in  the 
course  of  their  legitimate  business  may  make 
a  bond,  mortgage,  note  or  draft,  and  also 
may  make  compositions  with  creditors,  or  an 
assignment  for  their  benefit,  with  preferences, 
except  when  restrained  by  law.  [25  Barb. 
146;  1  Sandf.  Ch.  280;  14  Barb.  858;  6  W. 
&  S.  223;  4  Rob.  617  ;  4  B.  M.  423 ;  6  Q,  & 
J.  823 ;  82  N.  H.  486.]    Hence  it  may  issue 
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its  bonds  to  secure  a  loan  which  it  is  author- 
ized to  obtain,  and  may  therein  pledge  its 
property  for  the  payment.  JJ.  S.  Supreme 
Ct,  1853,  White  Water  Valley  Canal  Co.  v, 
Vallette,  21  Hbto.  414. 

8*  A  corporation  may  make  contracts 
within  the  scope  of  the  legitimate  purposes 
of  its  organization,  although  its  charter  con- 
tains no  express  provision  authorizing  it  to 
make  contracts.  U,  S.  Supreme  Ct  1813, 
Bank  of  Columbia  r.  Patterson,  7  Craneh^ 
299.  And  see  Muir  v,  Louisville  &  Portland 
Canal  Co.  8  Dana,  161. 

4.  When  the  charter  or  act  of  incorpora- 
tion and  valid  statutory  law,^are  silent  as  to 
what  contracts  a  corporation  may  make,  it 
has  a  power,  as  a  general  rule,  to  make  all  such 
contracts  as  arc  necessary  and  usual  in  the 
course  of  business,  as  means  to  enable  it 
to  attain  the  object  for  which  it  was 
created,  nnd  none  other.  E.  B.  1810. 
Broughton  r.  Manchester  Waterworks  Co.  8 
Bam»  d  Aid.  1.  And  sec  Old  Colony  R.  R. 
Co.  «J.  Evans,  6  Oray,  25, 

5*  Where  the  State  incorporates  certain 
public  officers  for  the  time  being  and  their 
successors,  with  the  ordinary  corporate 
powers,  for  the  purpose  of  constructing  a 
public  work  at  the  public  expense,  such  a 
corporation  is  liable  upon  their  contracts  like 
any  other  corporation,  unless  there  is  some- 
thing in  the  charter  to  indicate  a  contrary 
intent.  Va.  Ct  of  Appeals^  1 849,  Bunning- 
ton  «.  Northwestern  Turnpike  Road,  6  Ghatt, 
160. 

6.  A  corporation  having  power  to  grade 
streets,  has  incidental  thereto  power  to  make 
contracts  respecting  the  same,  in  regard  to 
the  work  to  be  done,  and  the  compensation 
to  be  paid.  U.  S.  Circuit  Ct  (III)  1844, 
9turtevant  i .  City  of  Alton,  8  McLean,  893. 

7«  In  general,  corporations  are  as  much 
bound  by  their  contracts  as  individuals, 
where  the  seal  is  affixed  in  a  manner  binding 
on  them  ;  and  where  a  corporation  is  created 
for  particular  purposes,  with  special  powers, 
their  contract  will  bind  them,  unless  it  ap- 
pears from  the  provisions  of  the  charter, 
that  the  contract  was  ultra  vires;  or  that 
the  legislature  meant  that  such  a  contract 
should  not  be  made.  Escch.  1858,  Bateman 
v.  Mayor  «fcc.  of  Ashton-under-Lyne,  8  Hurl. 
dk  iV.  323. 

8.  A  corporation,  like  an  individual,  is 
not  ouly  bound  by,  but  may  take  the  benefit 


of  the  general  laws  where  it  is  within  the 
reason  of  them,  unless  there  be  particular 
modifications  in  the  charter.  And  the  rights 
and  contracts  of  corporations  equally  have 
the  protection  of  the  provisions  of  the  con- 
stitution regarding  the  iDyiolability  of  the 
obligation  of  contracts,  for  though  that  in- 
strument may  not  mention  them  by  name, 
they  are  within  the  operation  of  it  as  a 
general  law.  N'.  0.  Supreme  Ct  1851, 
State  Bank  tJ.  Cape  Fear  Bank,  ISIred,  L.  75. 
9.  A  public  company  incorporated  under 
act  of  parliament,  cannot  generally  contract, 
except  in  the  mode  and  upon  the  conditions 
specified  either  in  the  special  act  or  the 
general  act  to  which  it  is  subject.  Exch, 
1851,  Homersham  v.  Wolverhampton  Water- 
works Co.  4  Eng.  L  <fe  Eq.  426 ;  6  Esxh, 
137;  20  Law  J.  N.  S,  103. 

10*  Its  limits*  Corporations  are  not  only 
incapable  of  making  contracts  which  are  for- 
bidden by  their  charters,  but  in  general 
they  can  make  none,  which  are  not  necessary, 
cither  directly  or  indirectly  to  effect  the  ob- 
jects of  their  creation.  Thus,  where  a  com- 
pany was  incorporated  "  for  the  purpose  of 
establishing  and  conducting  a  line  or  lines  of 
steamboats,  vessels  and  stages,  or  other  car- 
riages, for  the  conveyance  of  passengers^* 
between  certain  places, — Heldy  that  a  contract 
by  such  a  company  for  the  breaking  of  ice 
and  towing  of  vessels  through  the  track 
broken,  to  another  place,  was  invalid,  and 
could  not  be  enforced  against  them.  Ifd. 
Ct  of  Appeals,  1836,  Peimsylvania  &c.  Steam 
Nav.  Co.  V.  Dandridge,  8  GiU  d  J.  248; 
Md.  Chancery,  1850,  Abbott  «.  Baltimore  «fec. 
Steam  Packet  Co.  1  Md,  Ch.  Dec.  542. 

11.  Corporations  possess  only  jura  mine- 
rum.  They  have  not  the  power  of  contract- 
ing on  all  subjects,  like  persons  of  full  age, 
and  sui  juris.  Having  only  such  powers  as 
are  conferred  by  their  acts  of  incorporation, 
they  cannot  be  bound  by  contracts  made  by 
those  not  authorized  to  represent  them.*  La. 
Supreme  Ct  1857,  Scibrecht  «.  City  of  New 
Orleans,  12  La.  Ann.  496. 

12.  When  it  exists*  It  seems  that  it  is 
no  defence  to  an  action  by  a  corporation  on 
a  contract  which  is  otherwise  valid,  that  at 
the  time  of  making  it  the  corporation  had 


*  That  %  corporation  is  presumed  capable  of  makiog 
every  contract  irhich  a  natural  person  could  make,- 
Fecny  9.  People^s  Fire  Ins.  Co.  2  Robtrtton^  S99. 
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not  complied  with  tlie  directions  of  the 
charter  in  respect  to  the  organization.  Mau, 
Supreme  CL  1856,  City  Hotel  v.  Dickinson, 
6  Oray^  586. 

IS.  A  railway  company  who  had  project- 
ed a  line  of  railway,  being  opposed  by  a 
land-holder  on  the  line,  arranged,  through 
a  third  party,  who  professed  to  be  the  agent 
of  the  company,  to  purchase  his  land  at  a 
certain  price.  The  land-owner  withdrew 
his  opposition,  and  the  bill  passed  author- 
izing the  construction  of  the  new  line.  No 
steps,  however,  were  taken  to  carry  out  the 
scheme;  the  land-holder  filed  his  bill  against 
the  company  for  specific  performance  of  the 
contract  to  purchase  his  land.  Held^  that 
there  was  no  contract  between  the  plaintiff 
and  the  company,  for  before  they  obtained 
their  new  act  they  could  not  enter  into  a 
contract.  BolU.  Ct.  1852,  Gooday  v,  Col- 
chester Stour  Valley  Railway  Co.  15  Eng^ 
X.  dfe  ^.  596 ;  19  Law  Timee,  884. 

14.  When  it  terminates.  That  a  corpo- 
ration has  no  power,  after  a  judgment  de- 
claring its  charter  forfeited,  to  make  any 
contract,  unless  in  pursuance  of  a  power 
reserved  to  it  by  the  statute  providing  for 
thejudgment  of  forfeiture, — see  Saltmarsh 
r.  Planters  &  Merchants'  Bank,  14  Ala,  668. 

15.  That  after  a  corporation  has,  by  ope- 
ration of  law,  ceased  to  exist,  in  consequence 
of  non-compliance  with  statute  require- 
ments, (no  judgment  of  forfeiture  being  pre- 
scribed), it  has  no  power  to  contract ;  and  a 
contract  made  by  its  officers  cannot  be  the 
basis  of  an  obligation  on  its  stockholders, — 
see  Wilson  v.  Tesson,  12Ind.  285. 

Formatters  applicable  to  the  power  to 
contract  in  common  with  Other  powers  of 
corporations,  see  Powers.  , 

16.  Contracts  with  officers  and  members* 
There  is  no  legal  objection  to  a  contract 
between  a  corporation  and  individual  mem- 
bers of  it,  when  the  authority  of  the  corpo- 
ration to  contract  with  its  members  is  with- 
in the  reason  of  the  powers  vested  in  it,  and 
may  be  necessary  for  their  execution;  al- 
though this  authority  may  not  be  expressly 
given  by  any  statute.  Mass,  Supreme  Ct. 
1809,  Worcester  Turnpike  Co.  «.  Willard,  5 
Mam,  80;  1818,  Mddl^ex  Turnpike  Co.  v. 
Swan,  10  Id,  884;  1884,  Revere  v,  Boston 
Copper  Co.  15  Pick,  851.  S.  P.  Pa,  Su- 
preme Ct.  1883,  €k>rdon  v,  Preston,  1  Watts, 
885 ;  S,  C.    Ct,  of  Appeah,   1844,  Central 
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R.  R.  &  Banking  Co  t?.  Claghom,  1  Speenf 
Eq  545,  562 ;  N,  T,  V,  Chan.  Ct,  1840,  Ely 
9.  Sprague,  1  Clarice,  851,  857. 

17.  The  mere  fact  that  a  creditor  of  a 
corporation  is  also  a  member  of  the  board 
of  directors,  does  not  render  the  confession 
of  a  judgment  in  his  favor  fraudulent.  The 
members  or  directors  of  a  corporation  may 
make  contracts  with,  it,  like  other  individ- 
uals ;  and  when  the  contract  is  completed, 
the  director  stands,  as  to  the  contract,  in  the 
relation  of  a  stranger  to  the  corporation. 
K  J,  ChoMBry,  1863,  Btratton  v.  Allen,  16 
N,  J,  Eq,  229. 

18.  A  corporator  may  contract  with  his 
corporation,  and  sue  or  be  sued  on  his  con- 
tracts. U,  8,  Circ.  Ct,  Ind,  1849,  Culbertson 
V.  Wabash  Navigation  Co.  4  McLean,  544. 

SeeMsKBEBB. 

19.  Presumptions  in  aid  of  the  power 
to  contract,  ii  corporation  has  power  to 
lend  its  capital  on  bond  and  mortgage,  and 
to  take  mortgages  by  way  of  security  for 
debts.  An  assignment  to  it  of  a  mort- 
gage will  be  presumed  to  have  been  made 
to  secure  a  loan  or  debt  unless  the  contrary 
be  shown.  It  will  not  be  presumed,  in  the 
absence  of  all  proof  to  the  fact,  that  this  is 
an  illegal  transaction.  The  strict  rule  which 
prevails  in  relation  to  the  powers  of  corpo- 
rate bodies  is  salutary  in  its  influence,  and 
ought  not  to  be  relaxed;  but  there  is  no 
principle  upon  which  an  act,  apparentiy 
within  the  legitimate  authority  of  a  corpo- 
ration, should  be  presumed  to  have  been 
done  for  an  illegal  purpose.  N,  T.  Supreme 
Ct,  1886,  Mann  o.  Eckford,  15  Wend,  502. 

Bee  Assignments. 

20*  If  the  record  does  not  show  the  nature 
of  the  transaction,  by  which  a  corporation 
became  the  indorsee  of  a  promissory  note,  it 
will  be  presumed  that  the  note  was  acquired 
by  the  corporation,  within  the  provisions  of 
its  charter.  Mo.  Supreme  Ct,  1851,  Roussin 
0.  St.  Louis  Perpetual  Ins.  Co.  15  Mo,  244. 

21.  Where  plaintifEs  were  a  foreign  life 
insurance  company,  and  the  note  sued  on 
was  for  premium, — Edd,  that  it  was  to  be 
presumed  that  the  insurance  was  such  as  the 
company  were  authorized  to  make,  until  the 
contrary  was  shown.  N,  T,  Ct.  of  Appeals, 
1855,  Mutual  Benefit  Life  Ins.  Co.  «.  Davis, 
12  K  T.  (2  Kern.)  569. 

22.  Banks,  insurance  companies  and  sim- 
ilar corporations,  may  be  liable  upon  con- 
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tracts  which  do  not  Btric^Jy  confonn  to  their 
charter.  If  the  charter  declares  that  they 
shall  be  liable  upon  contracts  signed  by  cer- 
tain officers,  and  the  corporation  introduces 
in  the  transaction  of  their  business  a  usage 
of  a  different  mode  of  execution,  they  must 
be  held  liable  on  contracts  made  according 
to  such  usage.  To  hold  otherwise  would  be 
to  sanction  a  fraud  upon  the  community, 
who  cannot  in  general  be  supposed  to  have 
knowledge  of  the  deyiation  from  the  charter. 
A  corporate  act  adopting  such  deviation  is 
not  necessary  in  all  cases.  It  is  sufficient  if 
there  be  a  usage  and  practice  under  such 
circumstances  as  may  be  presumed  to  be 
within  the  general  knowledge,  and  by  the 
consent  of  the  company.*  Gonn,  Supreme 
Ct,  1817,  Bulkley  v.  Derby  Fishing  Co.  2 
Corm,  263;  Witte  v.  Derby  Fishing  Co.  Id. 
260 ;  1841,  Kilgore  «.  Bulkley,  14  Id,  862. 

28*  Proof  of  the  ezecuMon  of  a  bill  of 
exchange  drawn  upon  a  corporation,  {e,  g, 
an  Ocean  Steamship  Company  formed  under 
the  N.  Y.  act  of  1862)  and  accepted  by  its 
president,  ispresumptiye  evidenec  that  it  was 
founded  on  a  sufficient  consideration,  and 
was  drawn  for  legitimate  purposes  within 
the  puryiew  of  the  charter  of  the  company. 
The  burden  of  proof  is  on  the  opposite  party 
to  show  that  the  bill  was  drawn  for  a  pur- 
pose beyond  the  powers  of  the  company.  [9 
Paige,  470 ;  4  Hill,  442 ;  and  see  6  Den.  607 : 
86  Eng.  L.  &  Eq.  142.]  K,  Y.  Superior  Ct 
1867,  Belmont  v,  Coleman,  1  Bono.  188.t 

24*  That  a  contract  made  by  a  corpora- 
tion,— e.  g,  a  promissory  note, — is  presumed 
to  have  been  made  for  a  sufficient  considera- 
tion and  to  be  within  the  corporate  powers, 
see  Liudsley  o.  Simons,  2  AJtk.  Pr,  Ni  S,  69. 

25*  Although  a  corporation  can  only  en- 
force such  contracts  as  it  is,  by  its  charter, 
authorized  to  make,  yet  where  other  persons 
have  become  interested,  having  dealt  with 
the  company  in  good  &ith,  believing  in  their 
power  to  contract,  every  presumption  and  in- 

*  In  ft  solt  to  eaforoe  an  obUgmtion  agahut  a  corporation, 
if  the  corporation  seeks  to  ayold  It  on  account  of  a  defect  of 
power  on  Its  part  to  enter  into  such  obligation,  It  should 
make  inch  defect  manifest  by  pleading  and  proot 

Thus,  where  a  turnpike  company,  created  and  vetted 
with  powers  by  a  private  act,  gave  a  note  for  the  purchase 
of  a  plank  road,  and  in  a  suit  on  the  note  answered,  "  that 
it  was  not  Decesssiry  for  them  to  purchase  the  plank  road," 
•—ff^id^  that  the  answer  was  bad  on  demurrer,  on  the  ground 
thai  the  private  act  was  neither  pleaded  and  proved,  nor  ad- 
mitted.   Charleston  Ac.  Turnpike  Co.  v.  Wllley,  16  Ind.  84. 

t  The  Jodgmentwas  olBniied,  21  Jf,  1^  9ft. 


tendment  is  made  in  favor  of  such  power 
and  its  appropriate  exercise.  JT.  Y.  Superior 
Ct  1864,  Hope  Mutual  Life  Ins.  Co.  c,  Tay- 
lor, 2  BobertBon,  278. 

26.  Instances.  Power  to  give  notes.  That 
all  corporations  having  power  to  create  lia- 
bilities may  give  their  notes  promising  pay- 
ment of  just  debts,  and  that  a  note  made  by 
such  a  corporation  may  be  presumed  to  be 
given  for  such  purpose,  until  the  contrary  is 
shown, — see  Dubois  «.  N.  Y.  &  Harlem  R  R 
Co.  1  N.  Y.  Leg.  Oh$.  862. 

27.  A  corporation  having  power  to  con- 
struct extensive  works  has  an  implied  power 
to  contract  debts  therein,  and  to  give  its  ne- 
gotiable obligations  in  payment  of  such  debts. 
The  privileges  which  a  corporation  has  may 
be  confined  to  those  which  are  expressly  con- 
ferred or  necessarily  incidental;  but  the 
power  to  bear  a  burden,  to  pay  a  debt,  or,  if 
xmable,  to  give  an  obligation  payable  in 
future,  is  rather  a  duty  than  a  privilege. 
And  any  construction  which  would  relieve 
corporations  from  such  obligations  would  in- 
vert the  rule  of  strict  construction,  and  confer 
on  them  privileges  injurious  to  the  public. 
Corporations  are  bound  by  all  contracts, 
whether  express  or  implied,  whether  by 
bond,  bill  of  exchange,  or  negotiable  note, 
entered  into  in  the  usual  and  necessary 
course  of  their  legitimate  business,  except 
when  there  is  a  statutory  prohibition.  Pa. 
Supreme  Ct.  1854,  McMasters  «.  Reed,  1 
Grantee  Ca$.  86. 

28*  Corporations  empowered  to  purchase, 
hold  and  convey  necessary  lands  and  goods, — 
e.  g.  manu&cturing  companies  organized  un- 
der 8  iV.  Y.  Bev.  Stat.  810— have  power  to  make 
contracts  and  give  notes;  otherwise  credit 
could  not  be  extended  to  them,  and  they 
must  pay  down,  which  would  be  an  unreason- 
able construction  of  the  powers  conferred. 
N.  Y  Supreme  Ct  1886,  Clark  r.  Farmeis' 
Woolen  Manuf.  Co.  15  Wmd.  256.  8.  P. 
Ky.  Ct  of  Appeals,  1840,  Commercial  Bank 
c.  Newport  Manuf.  Co.  1  B.  Monr.  13. 

29.  The  trustees  of  a  society  incorporated 
for  the  purpose  of  building  a  monument,  in 
virtue  of  their  authority  to  manage  the  fi- 
nances and  property  of  the  society,  are  com- 
petent to  bind  the  society  in  the  modes  ordi- 
nary iu  such  management,  and  may  do  this 
by  a  promissory  note  made  through  their 
treasurer.  Man.  Supreme  Ct  1838,  Hay- 
ward  V.  Pilgrim  Society,  21  Pick.  270. 
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SO*  The  trastees  of  such  a  society  were 
aathorized  by  vote  to  appropriate  the  ftinds 
of  the  society  to  the  election  of  a  suitable 
edifice,  and  were  required  by  the  by-laws  to 
manage  the  finances  and  property  of  the 
society.  The  trustees  thereupon  entered  into 
a  contract  for  the  building,  and,  having  ex- 
hausted the  funds  of  the  society,  and  there 
remaining  a  debt  for  which  they  were  per- 
sonally responsible,  voted  that  the  treasurer 
should  give  a  note  to  one  of  their  number 
who  had  paid  the  debt,  without  limiting  in 
the  vote  the  time  within  which  the  note  was 
to  be  given.  Held,  that,  by  virtue  of  their 
authority  to  manage  the  finances,  they  had 
power  to  authorize  the  note,  creating  one 
debt  to  pay  another,  and  that  under  their 
vote  the  treasurer  might  make  the  note 
several  years  aiterwarda,  the  claim  not  being 
then  barred  by  lapse  of  time.    Fb. 

81  •  Where  a  company  was  incorporated,  not 
for  the  purposes  of  trade,  but  to  supply 
water,  or  any  purpose  so  disconnected  with 
trade, — Hdd^  that  it  had  no  power  to  issue 
notes  and  bills.  There  must  be  express  au- 
thority to  enable  the  body  corporate  so  to  do. 
K  B,  1819,  Broughton  r.  Manchester  Water- 
works Co.  8  Bam.  dk  Aid.  1. 

82*  The  officers  of  a  Cdrporation  have  no 
power  to  authorize  the  execution  of  a  note  as 
surety  for  another  in  respect  to  a  matter  hav- 
ing no  relation  to  the  corporate  business,  and 
in  which  the  corporation  has  no  interest. 
Such  a  transaction  is  not  within  the  scope  of 
its  business;  and  a  party  receiving  such  note, 
with  notice  of  the  circumstances  under  which 
it  was  given,  can  maintain  no  action  upon  it 
against  th3  corponition.  Oal.  Supreme  Ct. 
1865,  Hall  V.  Auburn  Turnpike  Co.  27  Col, 
255. 

83.  In  an  action  upon  such  note,  evidence 
that  the  note  was  not  given  for  the  debt  of 
the  corporation,  is  admissible  under  an  an- 
swer denying  the  execution  of  the  note.    Ih. 

For  a  fuller  view  of  the  power  to  make 
notes  and  accept  bills,  see  Bills  and  Notes, 
1-31. 

84.  —  or  accept  bills*  A  corporation, 
authorized  to  employ  their  capital  solely 
in  advancing  money  upon  goods  to  be 
sold  upon  commission,  may  lawfully  accept 
bills  drawn  upon  account  of  future  consign- 
ments, and  is  bound  by  the  acceptance  of 
its  general  agent.  iV.  F.  Supreme  Ct,  1818, 
Munn  V.  Commission  Co.  15  Johns,  44. 


85.  —  to  make  indorsements.  A  bank 
has  by  implication  the  same  power  that  any 
other  holder  has  to  transfer  by  an  indorse- 
ment, or  by  a  delivery  under  a  blank  indorse- 
ment, a  negotiable  note.  In  discounting 
notes  and  managing  its  property  in  legiti- 
mate banking  business,  it  must  be  able  to 
assign  or  sell  those  notes  when  necessary  and 
proper,  as,  for  instance,  to  procure  more  specie 
in  an  emergency,  or  return  an  unsual  amount 
of  deposits  withdrawn,  or  pay  large  debts 
for  its  banking  house,  and  for  any  ^^  goods 
and  effects  *'  connected  with  banking  which 
it  may  properly  own.  [G  Gill  &  J.  219 ;  5 
Pet  560.]  Indeed,  its  right  to  sell  any  of 
its  property,  when  not  restricted  in  the  char- 
ter or  any  previous  law,  is  perhaps  as  unlim- 
ited as  that  of  an  individual,  if  not  carried 
into  the  transaction  of  another  separate  and 
unauthorized  branch  of  business.  [Ang.  Ss 
A.  on  Corp.  104,  §  9 ;  4  Johns.  Ch.  307 ;  2 
Kent's  Com.  282 ;  11  Serg.  &  R  411.]  U.  S. 
Supreme  Ol,  1847,  Planters'  Bank  v.  Sharp,  6 
Ebw.  301. 

So  held,  where  the  transfer  was  after  ma- 
turity. N,  T,  Ct.  of  Appeals,  1855,  Marvine 
V.  Hymers,  12  ilT   Y.  (2  Kern.)  223. 

38.  A  bill  of  exchange  was  drawn  payable 

"to  the  order  of  8 ,   Cas.,"    upon   the 

treasurer  of  a  railroad  company.  8.,  who 
was  cashier  of  a  bank,  indorsed  the  bill, 

"pay  P.,  or  order;  8 ,  Cas.*'     In  a  suit 

subsequently  brought  against  the  bank  as  in- 
dorser  of  the  draft,  it  appeared,  that  8.,  as 
cashier  of  the  bank,  procured  the  bill  to  be 
discounted  by  the  plaintiff;  but  that  the 
discount  was  obtained,  and  the  indorsement 
of  the  cashier  made,  for  the  accommodation 
of  the  railroad  company.  Upon  the  trial, 
the  judge  charged  the  jury,  that  if  the 
cashier  had  special  authority  to  indorse  the 
draft,  the  bank  was  bound  by  the  endorse- 
ment, although  for  accommodation.  JSeld, 
that  the  char^,  thus  unqualified,  was  erro- 
neous ;  though  it  seems  that  if  the  judge  had 
added  the  qualification  that  the  plaintiff  had 
received  and  discounted  the  bill  under  a  r^ 
resentation  of  the  defendant  that  it  was  its 
bill  which  the  cashier  forwarded  to  be  dis- 
counted for  the  defendants'  benefit,  the  charge 
would  have  been  quite  correct.  N.  T.  Ct.  of 
Appeals,  1855,  Bank  of  Gknesee  «?.  Patchin 
Bank,  13  K  T.  (3  Kern.)  809. 

87*  On  a  second  trial  of  the  same  case, 
the  court  charged  that  the  bank  could  not 
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become  a  mere  acc<Hnmodation  indorser  for 
another,  of  paper  in  which  it  had  no  interest ; 
that  if  the  plaintiff  had  notice  the  bill  was 
indorsed  for  the  accommodation  of  the  rail- 
road company,  they  could  not  recover ;  but 
if  the  cashier  was  authorized  to  send  the  bill, 
and  the  plaintiffs  received  it  without  notice, 
and  under  circumstances  indicating  it  was 
business  paper,  and  indoi*sed  in  the  usual 
course  of  business,  the  plaintiff  were  entitled 
to  recover.  Held  correct  N.  T.  Ct.  of  Ap- 
peah,  1859,  Bank  of  Genesee  v.  Patchin 
Bank,  19  iV.  F.  812. 

8S«  A  manu&cturing  corporation  is  not 
authorized  to  indorse,  for  the  accommodation 
of  another,  paper  in  which  it  is  not  interest- 
ed ;  because  such  a  transaction  is  not  within 
the  scope  of  the  business  for  which  it  was 
constituted,  and  in  which  alone  it  is  em- 
powered to  act.  [3  Kern.  809]  If.  V.  Su- 
preme Ct  1857,  Central  Bank  «.  Empire 
Stone-Dressing  Co.  36  Barb,  23. 

89.  —  to  give  a  guarantee.  A  bank  may 
guarantee  the  payment  of  securities  assigned 
by  its  debtor  directly  to  a  party  who  makes 
advances  to  the  bank  upon  them,  in  dis- 
charge of  the  debtor's  obligations  to  the 
bank.  And  as  a  guarantee  without  a  formal 
assignment  to  and  reassignment  by  the  bank 
is  in  substance  within  the  rule,  and  only  needs 
a  formality  to  bring  it  in  all  respects  within 
it,  the  omission  of  the  form  should  be  dis- 
regarded, and  the  substance  alone  looked  to. 
N.  T.  Supreme  Ot,  Talman  v,  Rochester  City 
Bank.l8Bar&.128. 

40*  Where  a  corporation,  created  for  the 
purpose  of  building  a'  plank  road,  guar- 
anteed the  payment  of  a  loan  of  money 
made  by  another  corporation  of  like  charac- 
ter, to  enable  it  to  build  its  road,  the  comple- 
tion of  which  would  be  advantageous  to  the 
former,  and  on  default  in  the  payment  of 
fiEUch  loan,  paid  the  amount  thereof, — HM^ 
that,  inasmuch  as  the  guaranty  was  unauthor- 
ized>  the  payment  created  no  legal  liability 
on  the  part  of  the  corporation  for  whose 
benefit  it  was  made.  Wis.  Supreme  Ct.  1868, 
Madison  &c.  Plank  Eoad  Co. «.  Watertown 
&  Portland  Plank  Road  Co.  7  Wis.  59. 

41.  Hidd^  also,  that  the  corporation  for 
whose  benefit  the  guarantee  was  made,  was 
not  estopped  to  set  up  the  want  of  power  in 
their  guarantor.    Ih. 

42.  —  to  lend  money.      A  plank  road 
.  company  is  not  authorized  to  loan  money 


generally,  unless  there  is  a  clause  in  the  char- 
ter to  that  effect  But,  if  necessary^  it  can 
loan  a  sum  of  money  to  one  of  its  contract- 
ors, to  enable  him  to  build  a  section  of  the 
road.*    lb. 

48.  A  railroad  corporation  which  was  not 
authorized  to  loan  money  or  buy  notes,  loaned 
money  to  the  trustees  of  another  company 
(upon  a  bill  drawn  by  one  trustee,  and  in- 
dorsed by  others),  whidi  was  applied  to  the 
payment  of  a  debt  of  the  latter  company, 
upon  which  the  trustees  were  liable.  EM^ 
that  the  railroad  company  could  not  mRJnf^^in 
an  action  on  the  bill  of  exchange,  but  that  the 
drawer  of  the  bill  was  liable  to  them  for  mo- 
ney had  and  received.  Ala,  Supreme  Ct.  1859, 
WaddiU  r.  Ahibama  &a  R  K  Co.  35  Ala, 
N.  S.  323. 

44.  — -  to  borrow  money*  A  corporation 
has  incidental  authority,  when  not  specially 
restricted,  to  borrow  money  for  any  of  iU 
lawful  purposes.!  N.  I.  Supreme  Ct.  1852, 
Beers  v.  Phoenix  Glass  Co.  14  Barb.  858 ; 
1857,  Partridge  o.  Badger,  25  Id.  146. 

45*  A  banking  association  has  implied 
power  to  borrow  money  for  its  legitimate 
business,  and  bind  itself^  by  a  written  obliga- 
tion, for  its  repayment.  N.  Y,  Ct.  of  Appeals^ 
1857,  Curtis  t.  Leavitt,  15  N.  F.  9;  1859, 
Barnes  v.  Ontario  Bank,  \^Id.  152 ;  N.  T.  Su- 
preme Ct.  1857,  Mead  v.  Eeeler^  24  Barb.  20. 

46*  A  rail  road  company  has  power,  inci- 
dent to  its  general  powers,  to  borrow  money 
or  securities  for  payment  of  its  debts  or  for 
its  necessary « purposes.  And  an  express 
power  in  the  charter  to  borrow  money  for 
the  construction  of  its  road,  and  secure  the 
same  by  bond  and  mortgage,  is  not  a  limita- 
tion or  restriction  of  the  powers  of  the  corpo-' 
ration,  but  a  grant  of  additional  power.  N.  J. 
Supreme  Ct.  1858,  Lucas  v.  Pitney,  8  Dutch, 
221.  Compare  Mobile  &  Cedar  Point  R.  R. 
Co.  f>.  Talman.  15  Ala.  N.  S.  472. 

47.  A  company  created  with  power  to  pur- 
chase, hold  and  convey,  such  and  so  much 
real  estate,  and  to  erect  such  buildings  as  it 
may  deem  necessary  or  proper  for  the  pur- 
pose of  a  public  exchange,  has  implied  au- 
thority to  borrow  money  for  that  purpose, 


*  That  the  grand  lodge  of  freemuons  of  Alabeaui  has  no 
power  under  the  charter,  to  loan  money, — see  Grand  Lodge 
of  Alabama  «.  WaddUl,  86  Ala.  818. 

t  That  this  power  exists  only  where  it  la  essential  to  the 
transaction  of  Its  ordinary  afiUrs,— see  Beerys  r.  Phoenix 
Qlass  Ca  14  Barb.  80a 
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and  secure  its  repayment  by  the  company's  j 
bonds,  and  by  mortgages  on  its  real  estate. ; 
If.   T.  A.    V.  Chan.   O.  1844,  Barry  v.  Mer- 
chants' Exchange  Co.  1  Scmdf.  Ch.  280. 

48.  A  religiotis  corporation  empowered  by 
itscharter  to  baild  and  to  hold  property,  has  an 
implied  power  to  borrow  money  by  receiving 
from  sabficribers  for  shares  a  nnall  percentage 
in  excess  of  the  par  yalue  of  shares,  in  consid- 
eration of  making  his  shares  redeemable. 
Mats.  Supreme  CU  1844,  Davis  f>.  Proprietors 
of  Meeting  House  in  Lowell,  8  Mete,  821. 

49*  Manufacturing  and  trading  corpora- 
tions hare  power  to  raise  money  by  loan  as 
necessarily  incident  to  their  power  to  pur- 
chase stock  snd  materials;  and,  as  incident  to 
the  power  to  purchase,  they  have  power  to 
give  security  by  pledging  the  property  so 
purchased.  And,  as  corporations  can  act  only 
by  their  officers  or  agents,  such  officers  and 
agents  are  not  mere  factors ;  but  the  treasurer 
and  general  agent  have  power  together  to 
borrow  money  for  the  use  of  the  corporation, 
give  its  negotiable  note,  and  pledge  its  per- 
sonal property  for  the  same,  and  execute  the 
necesBary  documents,  notwithstanding  the 
by-laws  give  such  officers  certain  specific 
powen,  which  do  not  include  the  foregoing 
acts.  Mass.  Supreme  Ct.  1863,  Fay  «.  Noble, 
19  Ctish.  1. 

50*  Corporations  that  hive  the  power  to 
borrow  money,  have  also  the  necessary  power 
to  give  obligations  for  its  repayment  in  any 
form  not  expressly  prohibited  by  law.  N.  T.  Ct. 
of  Appeals,  1857,  Curtis  ».  Leavitt,  15  JT.  F.  9 ; 
1858,  Leavitt  v.  Blatchford,  17  Id.  521 ;  1859, 
Barnes  r.  Ontario  Bank,  19  Id.  152. 

51*  That  a  power  conferred  on  a  corpora- 
tion to  construct  a  work, — e.  g.  a  plank  road 
— confers  an  implied  power  to  borrow  money 
necessary  for  the  purpose  of  such  construc- 
tion ;  and  that  its  bonds^  issued  for  the  mo- 
ney borrowed,  are  valid  if  the  money  was  act- 
o^y  applied  to  the  object  authorized, — see 
Smith  V.  Law,  2\  N.  T.  296.  But  compare 
Eetcbum  t.  City  of  Buffalo,  14  Id.  (4  Kern.) 
856. 

52*  A  contract  made  by  a  city  to  pay  a 
sum  of  money,  with  interest,  to  a  person  who 
has  assumed  the  payment  of  interest  on  some 
of  the  city's  debts, — as  well  interest  to  be- 
come due,  as  interest  already  due,  is  not  a 
"  borrowing  of  money,"  but  is  a  contract  for 
the  payment  of  a  debt ;  and,  as  being  the  lat- 
ter, will  be  sustained,  when,  if  it  were  deemed 


the  former,  it  might  fell  within  prohibitions 
in  the  charter  prohibiting  the  city's  borrow- 
ing money  except  on  certain  terms.  U.  ^. 
Supreme  Ct.  1868,  Gelpcke  r>.  City  of  Du- 
buque, 1  Wall.  221. 

53.  —  to  covenant  to  repay  money  bor- 
rowed. Where  a  corporation  is  created  for 
certain  purposes,  with  power  to  sue  and  be 
sued,  and  to  borrow  money  for  the  comple- 
tion of  those  objects,  and  to  secure  the  repay- 
ment of  such  money  by  an  instrument  which 
on  its  face  imports  a  covenant  for  repayment 
of  money  so  borrowed  and  so  secured,  and 
not  duly  repaid,  an  action  maybe  maintained 
against  the  corporation  on  breach  of  the  cov- 
enant, although  there  are  no  specific  statuto- 
ry provisions  enabling  them  to  bind  them- 
selves by  such  a  covenant.  Exeh,  Ch.  1852, 
Eastern  Union  RaDway  Co.  v.  Hart.  14  Eng. 
L.  db  Eq.  535;  17  Jur.  89;  8  Exeh.  116;  22 
Law  J.  N.  S.  Exeh.  20. 

64.  —  to  buy.  A  corporation,  by  the  terms 
of  its  creation,  has  the  same  capacity  to  buy 
and  sell,  that  an  individual  has,  who  posesses 
the  capacity  to  contract.  [Co.  Litt  44,  800, 
806;  Sid.  162;  Com.  Big.  tit.  Franchise,  11, 
18 ;  1  Ves.  &  B.  226 ;  7  Ohio,  220.]  Rey- . 
nolds  «.  Conunissioners  of  Stark,  5  Ohio,  205. 

55.  A  power  to  purchase  property  carries 
with  it  as  incidental,  the  power  to  purchase 
on  credit  and  give  an  obligation  for  the  pay- 
ment. But  whether  a  power  to  borrow 
money  to  purchase  can  be  implied  is  ques- 
tionable. JV.  T.  Ct.  of  Appeals,  1856,  Ketch- 
um  t?.  City  of  BuflGalo,  19  N.  Y.  (4  Kern.),  856. 

56.  A  provision  giving  a  corporation  the 
right  to  buy  in  lands  mortgaged  to  it,  to  se- 
cure debts  due  to  it,  is  not  to  be  construed  as 
authorizing  the  corporation  to  buy  in  other 
lands  under  a  foreclosure  of  a  prior  mortgage 
covering  both  tracts  of  land.  U.  S.  Circ.  Ct. 
{III.)  1850,  Russel  v.  Topping,  5  McLean,  194. 

57.  —  te  give  a  bill  of  sale.  It  is  compe- 
tent for  a  trading  company  to  give  a  bill  of 
sale  to  secure  a  debt  for  work  done  in  the 
course  of  the  business  of  the  company.  C.  P. 
1866,  Shears  v,  Jacobs,  1  Law  Bep.  C.  P.  513 ; 
35  Law  J.  N.  8.  241. 

58.  — to  agree  to  •  arbitration.  Where 
there  is  a  capacity  to  contract  and  a  liability 
to  pay,  there  is  generally  a  power  to  arbi- 
trate. Thus  a  municipal  corporation  may 
submit  to  arbitration,  and  may  do  so  by  res- 
olution of  the  council,  and  that  not  authentica" 
ted  by  seal    K  T.  Supreme  Ct.  1847,  Brady 
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V.  Mayor  of  Brooklyn,  1  Baih,  584 ;    and  see 
Isaacs  V.  Beth  Hamedash  Soc.  1  HiU,  469. 


2.  Effect  of  speeial  reitrietiona, 

59.  Restrictions  upon  charter  powers 
presumed  to  he  known.  Corporations  can- 
not enter  into  a  business  other  than  that 
which  they  are  authorized  by  law  to  do. 
And  persons  dealing  with  the  managei's 
must  take  notice  of  the  limitations  imposed 
upon  their  authority  by  the  chartec  Hence 
where  two  railroad  companies  without  au- 
thority of  law  assumed  to  consolidate  into 
one,  and  purchased  a  steamboat  to  run  in 
connection  with  their  road, —  ffeld^  that  the 
notes  given  for  the  boat  were  void,  and  the 
holder  could  not  recover  on  them  against 
the  corporations.  U,  S.  Supreme  Ct,  1858, 
Pearce  v,  Madison  &c.  R.  R.  Co.  21  Hoio, 
441.  Compare  Rutland  R.  R.  Co.  v.  Proctor, 
29  Vt,  (3  Wma.)  93 ;  Shawmut  Bank  v,  P.  & 
K  R  R.  Co.  31  Vt  491. 

See  also  Charter, 

60.  When  the  statute  under  which  a  cor- 
poration acts  restricts  its  action  to  a  partic- 
ular mode,  none  of  the  agents  through  whom 
the  corporation  acts  can  bind  it  in  any  other 
than  the  mode  prescribed.  Those  who  deal 
with  a  corporation,  the  mode  of  whose 
action  is  thus  limited,  must  take  notice  of 
the  restriction  in  its  charter,  and  see  to  it 
that  the  contracts  on  which  they  rely  are 
entered  into  in  the  manner  authorized  by  the 
charter.  iV.  Y,  Superior  Ct.  1857,  Brady  t. 
Mayor  &c.  of  N.  Y.  2  Bono.  173 ;  7  AhboM 
Pr.  234 ;  16  How.  Pr.  432 ;  affirmed,  20  N. 
T.  312.  To  similar  eflFect,  N.  T.  Supreme  Ct. 
Sp.  T.  1858,  Appleby  v.  Mayor  &c.  of  N.  Y.  15 
How.  Pr.  428. 

61«  A  party  dealing  directly  with  a  cor- 
poration,— e.  g.  an  insurance  company, — ^for 
a  purchase  of  real  estate  to  be  conveyed  by 
it,  must  be  assumed  to  know  the  extent 
of  \\a  corporate  powers  as  to  such  estate. 
N.  T.  A.  V.  Chan.  Ct.  1839,  Merritt  v.  Lam- 
bert, Hoffm.  166.  Compare  Edwards  «. 
Farmers*  Fire  Ins  &  Loan  Co.  21  Wend. 
467. 

62.  The  charter  of  a  corporation  required 
that  mortgages  taken  by  it  should  not  be 
made  payable  in  a  shorter  time  than  one 
year.  A  mortgage  taken  by  it,  on  making  a 
loan,  was  made  payable  in  one  year  from  the 


date  thereof,  but  the  loan  was  not  made 
until  after  the  date  which  the  instniment 
bore.  Held^  that  the  statute  was  to  be  re- 
g^ded  as  a  part  of  the  contract,  and  that 
the  mortgage  was  payable  in  one  year  from 
the  time  the  loan  was  made  and  the  mort- 
gage delivered.  N.  T.  A.  V.  Chan.  Ct.  1846, 
Farmers'  Loan  &  Trust  Co.  v.  Perry,  8  Sandf, 
Ch.  839. 

63.  A  corporation  is  limited,  in  the  ap- 
propriation of  its  funds,  to  the  purposes 
authorized  in  its  charter,  and  the  charter, 
being  a  public  act,  is  presumed  to  be  known 
to  all.  A  contract,  therefore,  by  which  the 
corporation  agrees  to  pay  money  for  a  pur- 
pose not  authorized  by  its  charter,  is  illegal 
and  void,  and  no  action  can  be  maintained 
thereon.  JSxch.  Ch.  1852,  McGregor  t^.  Deal 
(&  Dover  Railway  Co.  16  Bng.  L.  &  Eq.  180; 
22  Law  J.  N.  S.  Q.  B.  69 ;  17  Jur.  21. 

64.  A  person  making  a  contract  with  a 
public  board  of  officers, — e,  g.  contract- 
ing, with  the  selectmen  to  build  a  road, — 
is  bound  to  know  how  far  the  pow- 
ers of  such  officers  are  limited,  and  in 
what  event  they  cease,  and  their  work  is 
stayed,  and  to  understand  that  his  contract 
with  them  will  be  subject  to  such  limitations 
and  restrictions  as  the  general  public  stat- 
utes of  the  Btate  impose  upon  the  subject 
matter.  Hence,  in  such  a  case,  when  an  ap- 
peal is  taken,  which  by  the  statute  stays  all 
proceedings,  the  contractor,  after  notice  of 
the  fact,  cannot  proceed  so  as  to  render  them 
chargeable  with  further  expense.  Vt.  Su- 
preme Ct.  1856,  Taft  v.  Pittsford,  28  Vt. 
286. 

65.  That  the  law  presumes  that  all  per- 
sons getting  acconunodations  at  a  bank  are 
cognizant  of  all  provisions  of  its  charter 
which  fix  the  law  of  the  contract, —  see 
Hays  V.  State  Bank,  Mart,  db  T.  179. 

66*  Promissory  notes,  on  time  and  inter- 
est, in  the  similitude  of  ordinary  bank  post- 
notes,  made  by  a  corporation  without  bank- 
ing powers,  payable  to  the  order  of  one  of 
its  officers  and  indorsed  in  blank,  and  not 
given  in  its  legitimate  business, —  HeLd^  to 
carry  on  their  face  notice  of  their  illegality. 
N.  T.  Chancery^  1842,  Attorney  General  v. 
Life  &  Fire  Lis.  Co.  9  Pa«^6, 470. 

G7«  Where  city  bonds  were  issued  to  a 
corporation  or  road  company,  payable  at  a 
particular  place,  between  which  and  the 
place  of  issue  the  difference  in  cxchaDgo 
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was  important,  without  express  authority 
of  law  for  making  them  so  payable, —  Held^ 
that  the  bonds  were  not  void  for  this  reason, 
but  the  exchange  was  not  recoyerable.  The 
act  under  which  the  bonds  were  issued  was 
the  basis  of  the  contract,  and  dealers  in 
such  bonds  are  chargeable  with  notice  of 
the  act,  it  being  a  public  statute.  [Citing 
many  cases]  TJ,  8.  DUt  Ct.  (Wis.)  1859? 
Mygatt  V.  City  of  Green  Bay,  8  Am.  Law  Beg, 
271. 

68*  Bestrictlons  upon  corporations  gen- 
erally. A  power  granted  to  a  corporation 
to  make  contracts  of  a  certain  nature  **  with 
any  persons  or  corporations,"  intends  only 
such  persons  or  corporations  as  have  a  le- 
gal capacity  to  cont|^t  Femes  covert, 
minors,  or  other  persons  or  corporations,  who 
were  before  incompetent  to  enter  into  a  con- 
tract of  this  description,  must  be  considered 
as  still  remaining  under  the  same  disability. 
The  act  does  not  enlarge  tJieir  capacity,  or 
confer  upon  them  any  new  powers.  Me. 
Supreme  Ct,  1824,  Bussey  v.  Gilmore,  8  Me, 
(8  Oreenl)  191. 

69.  A  corporation  authorized  by  its  char- 
ter to  doom  lumber,  and  receive  toll  therefor, 
cannot  recover  toll  for  driving  lumber,  that 
business  not  being  within  the  scope  of  its 
authority.  But  it  is  not  precluded  from  re- 
covering for  booming,  because  it  was  done 
under  a  special  contract  for  booming  and 
driving.  Its  right  to  compensation  for  what 
it  is  authorized  to  do  is  not  affected  by  an 
attempt  to  connect  it  with  unauthorized 
acts.  Me.  Supreme  Ct.  1848,  Bangor  Boom 
Corporation  «.  Whiting,  29  Me.  123. 

Compare  Powebs. 

70.  It  is  no  defence  to  an  action  against 
a  corporation  by  one  who  has  been  employed 
by  it  in  the  erection  of  a  building,  that  the 
cost  of  the  building  has  exceeded  the  amount 
of  the  capital  stock  as  limited  in  the  articles 
of  association.  Nor  does  such  a  limitation 
necessarily  constitute  any  restriction  upon 
the  trustees  as  to  the  expense  of  the  house 
which  they  are  authorized  by  the  corpora- 
tion to  cause  to  be  erected.  Vt.  Supreme  Ct. 
1847,  Rogers  «.  Danby  Universalist  Society, 
19  Vt.  Ib7. 

71.  It  makes  no  difference  that  the  con- 
tractor was  himself  a  member  of  the  corpo- 
ration.   Uf. 

72.  Where,  in  such  case,  the  association 
was  formed  for  the  purpose  of  building  a 


meeting-house,  and  by  one  of  the  articles  the 
capital  stock  was  fixed  at  $2,500,  and  by 
another  the  size  and  style  of  finishing  the 
house  were  prescribed, — Heldj  that  the  article 
fixing  the  amount  of  capital  stock  could  not 
be  regarded  as  limiting  the  cost  of  the  house ; 
and  that  one  of  the  trustees,  who  had  ren- 
dered services  and  made  expenditures  in 
constructing  the  house,  on  his  own  account, 
in  pursuance  of  a  contract  between  him  and 
the  other  trustees,  might  recover  therefor  in 
action  on  book  account  against  the  asso- 
ciation, notwithstanding  the  whole  cost  of 
the  house  much  exceeded  the  amount  of  the 
capital  stock.    lb, 

73.  If  a  corporation  that  has  no  2>ower 
to  make  notes  or  to  take  them  except  for 
certain  purposes,  takes  them  for  unauthor- 
ized purposes,  and  transfers  them  to  an  in- 
nocent purchaser,  he  may  enforce  them  unless 
the  statute  expressly  declares  them  void. 
Wis,  Supreme  Ct,  1860,  Blunt  v.  Walker,  11 
Wi$,  834 ;  Cornell  v.  Hichens,  1 1  WU,  863. 

74.  A  corporation  is  not,  by  being  entitled 
as  of  a  particular  village,  and  required  to 
organize  there,  precluded  making  its  invest- 
ments by  loans  at  a  difierent  place.  [Dis- 
tinguishing 6  Wend,  211,]  If,  Y.  Supreme 
Ct,  1886,  Mann  v,  Eckford,  15  Wend.  602. 

75*  So  the  requirement  in  a  bank  charter 
that  its  operations  of  discount  and  deposit 
shall  be  carried  on  in  a  specified  village, 
"  and  not  elsewhere,^^  obviously  relates  to  the 
regular  and' customary  business  operations 
of  the  bank,  and  not  to  a  single  transaction, 
such  as  a  discount  or  loan  made  by  the 
cashier  abroad,  in  the  course  of  a  negotia- 
tion, the  purpose  of  which  was  to  secure  a 
debt  due  to  the  bonk.  N,  Y,  Ct,  of  Er- 
rors, 1844,  Potter  v.  Bank  of  Ithaca,  7  H.U, 
630. 

76*  Restrictions  upon  banks*  A  provis- 
ion in  a  bonk  charter  that  a  corporation 
shall  not,  directly  or  indirectly,  deal  or  trade 
in  anything  except  bills  of  exchange,  gold 
or  silver  bullion,  or  in  the  sale  of  goods 
really  and  truly  pledged  for  money  lent, 
and  not  redeemed  in  due  time,  or  goodb 
which  shall  be  the  proceeds  of  its  lands,  nor 
be  at  liberty  to  purchase  any  public  debt 
whatsoever,  nor  take  more  than  at  the  rate 
of  six  per  centum  per  annum  on  its  loans  or 
discounts, —  does  not  prohibit  the  bank  from. 
purchasing  anything  whatever  but  the  enu- 
merated articles,  for  that  would  defeat  the 


216 


The  Power  to        [CONTEACTS.]        Make  Them. 


powers  given  in  other  parts  of  the  act 
Where  the  act  declares  that  the  bank  shall 
have  capacity  to  purchase,  receive,  &c., 
lands,  &c.,  goods,  chattels,  and  effects,  and 
the  same  to  sell,  grant,  demise,  alien,  and 
dispose  of,  if  it  means  to  prohibit  purchases 
of  any  particular  thing,  will  use  the  very 
term.  Discounting  promissory  notes  is  not 
a  purchase  in  point  of  law  within  the  legis- 
lative intention  of  such  a  prohibition.  Bank- 
ing operations  are  always  carried  on  in  our 
country  by  discounting  notes.  U,  8,  Su- 
preme Ct,  1828,  Fleckner  t>.  Bank  of  United 
States,  8  Wheat  888. 

11.  Where  a  bank  discounted  and  held 
promissory  notes,  under  a  charter  which  gave 
it  power  to  have  goods,  chattels,  and  effects 
of  what  kind  soever,  nature  and  quality, 
and  the  same  to  grant,  demise,  alien  or  dis- 
pose of,  for  the  good  of  the  bank,  and  also 
to  discount  bills  of  exchange  and  notes, 
which  should  be  payable  and  negotiable  at 
such  bank,  and  to  make  loans,  <&c., — Hdd^ 
that  the  charter  gave  express  power  to  trans- 
fer such  notes ;  and  that  a  law  declaring  that 
"  it  shall  not  be  lawful  for  any  bank  in  the 
State  to  transfer  by  indorsement  or  other- 
wise, any  note,  bill  receivable,  or  other  evi- 
dence of  debt;  and  if  it  shall  appear  in 
evidence,  on  the  trial  of  any  action  upon 
such  note,  bill  receivable,  or  other  evidence 
of  debt,  that  the  same  was  transferred,  the 
same  shall  abate  upon  the  plea  of  the  de- 
fendant," was  void  as  to  this  bank,  as  a  vio- 
lation of  the  contract  of  the  State  with  the 
bank  in  granting  its  charter.  U.  S.  Supreme 
Ct.  1847,  Planters'  Bank  «.  Sharp,  6  JBbw. 
801 ;  Mi8S.  Ct  of  Errors,  1848,  Montgomery 
V.  Qalbraith,  1 1  Bmed.  dt  M,  655 ;  Ala.  Su- 
preme Ct  1858,  Jennison  v.  Planters  & 
Merchants'  Bank,  28  Ala.  N.  S.  168. 

78«  A  provision  in  a  charter  of  a  bank 
that  it  shall  not  be  lawfbl  for  the  directors 
to  lend  more  than  $2,000  to  one  person,  or 
advance  more  than  $5,000  on  the  purchase  of 
a  bill  of  exchange,  is  to  be  deemed  directory 
merely.  The  object  is  to  protect  the  bank, 
and  if  the  provision  be  disregarded  by  its 
officers,  no  party  to  the  violation  can  take 
advantage  of  it,  or  avoid  his  obligation  on 
this  ground.  Ala  Supreme  Ct  1841,  Bates 
r.  Bank  of  the  State  of  Alabama,  %Ala.N.  S. 
451 ;  Oa.  Supreme  Ot  1847,  Bond  v.  Central 
Bank,  2  Ga.  (Kelly),  92. 

79.  Where  a  banking  corporation  took 


an  assignment,  under  seal,  of  a  contract  for 
the  sale  of  real  estate  by  a  pre-existing 
debtor  of  the  bank,  and  the  payment  of  the 
purchase  money  by  the  purchaser  as  collat- 
eral security  for  the  debt, —  Hdd,  that  the 
transaction  could  not  be  avoided  on  the 
ground  that  the  bank  was  prohibited  by  its 
charter  from  dealing  in  such  contracts.  Jnd, 
Supreme  Ct  1826,  Lagow  r.  BadoUet,  1 
Blackf.  416. 

80..  The  charters  of  both  plaintiffs  and 
defendants  provided  that  they  should  not 
directly  or  indirectly  dealer  trade  in  buying 
or  selling  any  goods,  &c.,  unless  in  selling 
the  same  when  truly  pledged  by  way  of  se- 
curity for  debts  due  to  them.  Plaintiffs  took 
merchandise  in  settlement  of  a  debt  due 
them ;  and  defendants  desiring  to  borrow 
money,  agreed  to  take  the  merchandise  at 
market  price,  with  a  sum  of  money,  and  to 
repay  at  a  future  day  the  price  and  the  sum 
loaned.  Held,  that  such  an  isolated  trans- 
action was  not  within  the  restriction  of  the 
charters.  [5  Hill,  490;  6  Ih.  217.]  N.  T.  Su- 
preme  Ct  1851,  Sackett's  Harbor  Bank  «. 
Lewis  County  Bank,  11  Barb.  218 

81.  Upon  savings  banks*  Where  savings 
banks  are  forbidden  to  loan  on  personal  secu- 
rity (N.  Y.  Laws  of  1858,  650,  ch.  257,)  a  loan 
for  which  the  note  of  the  borrower  is  taken, 
payable  on  demand,  together  with  a  pledge 
of  stocks  as  security  for  the  loan,  is  not  void* 
It  is  not  a  loan  on  personal  security  within 
the  act.  The  note  is  not  a  security,  but  only 
the  evidence  of  the  loan ;  and  the  statute 
was  intended  to  protect  depositors,  and  its 
object  would  be  defeated  by  holding  the 
transfer  void.*  K  T,  Supreme  Ct  1855, 
United  States  Trust  Co. «.  Brady,  20 .8^5.119. 

82.  Upon  insurance  ke.  eompanles.  A 
life  insurance  and  trust  company,  with  power 
to  hold  property  in  trust,  to  grant  annuities, 
and  to  employ  their  capital  in  the  busmeea 
to  which  they  are  restricted  by  their  charter, 
have  the  implied  power  to  loan  money ;  for 
this  is  essential  to  making  their  funds  pro- 
ductive. N.  7.  Ct  of  Appeals,  1860,  Far- 
mers^ Loan  &  Trust  Co.  v.  Clowes,  8  N.  T. 
(8  Comst)  470;  H  N.  T.  Leg  Obe.  A,  V. 
Chan,  Ct  1846 ;  Farmers'  Loan  &  Trust  Co. 
V.  Perry,  8  Sandf.  Ch.  889. 

83*  Plaintiffs  were  incorporated  in  New 


*  In  luch  a  com  equity  will  noiintarfere  atthetoit  of  tbe 
borrower  to  cancel  the  note  and  lurrender  the  stock.  Moti 
r.  U.  8.  Trust  Co.  19  Sarb.  668. 
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York,  in  1822,  with  power  to  make  loans 
and  grant  insurances  on  lives  and  annuities. 
The  charter  was  to  expire  in  fifteen  years, 
except  as  to  insurances  and  annuities;  in 
which  respect  it  was  not  limited.  In  the 
same  year,  by  another  act,  containing  no 
limitation  of  time,  they  were  authorized  to 
increase  their  capital,  and  to  assume  and 
execute  trusts.  In  1836,  by  another  act, 
containing  no  limit  of  time,  their  name  and 
the  classification  of  the  directors  was 
changed,  and  the  amount  of  property  which 
the  corporation  might  hold  in  trust  was 
limited.  Hdd^  that  under  these  acts,  the 
charter  did  not  expire  at  the  end  of  the  fif- 
teen years,  but  continued  to  exist  indefinitely; 
and  though  the  «2?prew  power  to  make  loans 
originally  granted  expired  with  the  fifteen 
years,  yet  that  power  continued  after  that 
time  as  incidental  to  the  other  powers  of  the 
corporation;  and,  therefore,  a  bond  and 
mortgage  taken  for  a  loan  subsequently 
made,  was  valid.  N,  T.  Ct,  of  Appeals^ 
1850,  Farmers^  Loan  &  Trust  Co.  v.  Clowes, 
8  jr.  r.  (3  Comst.)  470 ;  8  JV.  Y.  Leg,  Ohs,  249. 

84.  Where  an  insurance  and  trust  compa- 
ny has  by  its  charter  power  to  do  all  things 
necessary  to  promote  the  objects  of  its  incor- 
poration, but  is  forbidden  to  exercise  bank- 
ing privileges,  or  put  in  issue  any  note,  draft, 
dieck,  or  change  ticket,  tending  to  circulate 
as  change  or  cuiiency,  the  prohibitions  are 
to  be  understood  as  directed  not  against  par- 
ticular acts,  but  against  a  business  or  pursuit; 
and  it  has  power  to  borrow  money,  and  draw 
or  purchase  drafts  or  checks  in  its  proper  busi- 
ness; and  any  such  transaction  is  valid. 
[Story  on  Bills,  §  79 ;  2  Kent.  239 ;  8  Barn. 
&  Aid.  1 ;  6  Humph.  625 ;  Ang.  &  A.  ch.  8, 
§  12.]  But  dealing  in  exchange  as  a  business 
for  profit  is  forbidden,  and  illegal.  Tenn. 
BupreiM  Ot,  1850,  Ohio  Life  Ins.  &  Trust  Co. 
V.  Merchants'  Ins.  &  Trust  Co.  11  Humph  1. 

8o«  A  clause  in  the  charter  of  an  insur- 
ance company  in  Ohio,  expressly  authorizing 
the  loan  of  its  funds,  ^^for  such  period  of 
time,  and  ttpon  9Uth  terms,  and  under  such 
restrictions,"  as  the  directors  might  deem  ex- 
pedient, was  Bdd  to  confer  upon  the  corpora- 
tion the  power  to  exact  and  coerce  payment 
of  any  rate  of  interest  the  directors  might 
stipulate  for  with  the  borrower.  Ohio  Supreme 
Ot,  1846,  Corwin  «.  Urbana  &  Champaign 
Mnt  Ins.  Co  14  Ohio,  6. 

86.  An  insurance    company,   haying  no 


power  by  their  incorporating  act,  to  discount 
notes,  and  being  forbidden  to  carry  on  any 
other  trade  or  business  except  that  of  insiir- 
ance,  and  having  an  express  power  to  buy 
stocks,  and  to  take  bonds  and  mortgages  to 
secure  debts  due  to  them,  have  no  power  to 
lend  money  on  promissory  notes.  And  notes 
taken  by  them,  for  money  lent,  are  void. 
Though  it  seems  that  they  have  power  to  take 
notes  for  premiums  due  A'.  Y,  Supreme  Ct, 
1824,  N.  Y.  Firemen  Ins.  Co.  «.  Ely,  2  Caw. 
678 ;  Conn.  Supreme  Ct  1825,  The  Same  c. 
The  Same,  5  Conn,  560 ;  The  Same  v,  Ben- 
nett, 5  Id,  674. 

87*  But  where  such  company  took  notes 
for  premiums  of  insurance,  and,  when  they 
fell  due,  took  new  notes  payable  in  future, 
taking  interest  in  advance, — Heldj  that  the 
last  notes  were  valid.  The  fact  that  some  of 
the  parties  to  the  notes  were  changed,  did 
not  alter  the  case.  iV.  T.  Supreme  Ct,  1824, 
N.  Y.  Firemen  Ins.  Co.  v.  Sturges,  2  Cow, 
664. 

88*  A  corporation  authorized  to  purchase 
stock  for  the  purpose  of  investment,  but 
for  no  other  purpose ;  to  loan  money  on  bond 
and  mortgage,  but  on  no  other  security ;  and 
prohibited  from  discounting  notes,  and  all 
other  banking  operations,  cannot  loan  money 
upon  an  hypothecation  of  stock  and  take  a 
note  as  collateral  security.  If,  Y,  Supreme  Ct, 
1880,  North  Biver  Ins.  Co.  o.  Lawrence,  3 
Wend.  482. 

89.  A  power  contained  in  a  charter,  to  in- 
vest the  capital  of  the  corporation  or  to  in- 
vest premiums  and  profits  received  by  the 
company,  and  moneys  received  in  trust,  does 
not  authorize  the  company  to  loan  its  credit ; 
and  bonds  given  by  it  payable  at  a  future 
day,  in  exchange  for  the  payee's  bond  and 
mortgage  of  the  same  amount  are  void.  Ala, 
Supreme  Ct,  1843,  Smith  «.  Alabama  life  Ins. 
&  Trust  Co.  4  AJa.  N.  8,  558. 

00.  Under  the  provision  of  the  New  York 
Revised  Statutes,  600,  %  4, — that  no  corporar 
tion  not  expressly  incorporated  for  banking 
purposes,  shall  by  implication  or  construc- 
tion be  deemed  to  possess  the  power  of  dis- 
counting bills,  notes,  or  other  evidences  of 
debt,  &c.,  or  of  issuing  bills,  notes,  or  other 
evidences  of  debt,  &c.,  upon  loan  or  for  circu- 
lation as  money, — as  well  as  under  the  char- 
ter of  the  New  York  Life  Insurance  Trust 
Company,  which  forbids  the  company  from 
I  issuing  its  '*  own  biUs,  notes,  or  other  evi- 
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dences  of  debt  for  loan," — ^the  issuing  by  that 
company,  of  its  certificates  of  deposit,  paya- 
ble at  a  future  day,  with  interest  semi-annu- 
ally, is  illegal  N.  T.  Gt  of  Appeals,  1^%, 
N.  Y.  Life  Ins.  &  Trust  Co.  v.  Beebe,  7  K  T, 
(3  Sdd,)  364. 

91.  —  upon  railroad  companies*  The 
provisions  in  the  charter  of  a  railroad  com- 
pany which  authorize  it  to  grant  such  evi- 
dences of  debt  incurred  by  the  company,  as 
may  by  the  bjMaws  thereof  be  directed,  to 
such  an  amount  as  may  be  deemed  necessary 
for  transacting  its  business,  does  not  authoiv 
ize  the  company  to  issue  notes  for  general 
circulation,  or  otherwise  exercise  banking 
powers.  Mich.  Supreme  Ct.  1864,  People  r. 
River  Haisin  <&c.  R.  R.  Co.  12  Mich.  389. 

92.  —  upon  mannfactnring  companies. 
A  manufacturing  company  not  empowered  to 
trade  in  goods  generally,  are  not  thereby  re- 
stricted from  keeping  a  store  to  supply  goods 
to  those  employed  in  its  factory ;  and  were 
it  otherwise,  an  employee  who  has  purchased 
goods  at  such  store,  cannot  defeat  a  recovery 
for  the  price  on  the  ground  that  the  company 
were  prohibited  from  trading.  Mass,  Supreme 

Ct.  1819,  Chester  Glass  Co.  v.  Dewey,  16 
Mass,  94. 


8.  Cantrcteting  out  of  the  State  of  inoor- 

poration, 

93.  The  power  generally.  Corporations, 
legally  established  under  the  laws  of  one  of 
the  States  of  the  United  States,  are  legally 
competent  to  negotiate  and  enter  into  con- 
tracts beyond  the  jurisdiction  of  the  State 
where  they  are  created.  It  is  very  true  that 
a  corporation  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which 
it  is  created.  It  exists  only  in  contempla- 
tion of  law  and  by  force  of  the  law;  and 
where  that  law  ceases  to  operate,  and  is  no 
longer  obligatory,  the  corporation  can  have 
no  existence.  It  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another 
sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  State  only,  yet  it  does 
not  by  any  means,  follow  that  its  existence 
there  will  not  be  recognized  in  other  places ; 
and  its  residence  in  one  State  creates  no  in- 
superable objection  to  its  power  of  contract- 
ing in  another.  It  is  indeed  a  mere  artificial 
being,  invisible  and  intangible ;  yet  it  is  a 
person,  for  certain  purposes  in  contemplation 


of  law.  Corporations  created  in  this  coun- 
try, have  for  many  years  made  contracts  in 
England,  with  never  a  doubt  suggested  of 
their  validity ;  and  the  rules  of  comity  be- 
tween foreign  nations  apply  to  the  States  of 
this  Union.  U,  8  Supreme  Ct,  1839,  Bank 
of  Augusta  V,  Earle,  18  Pet.  519 ;  1845,  Tom- 
bigbee  R.  R.  Co.  v.  Kneeland,  4  Bow.  16 ;  S.  P. 
Mass.  Supreme  Ct,  1856,  Kennebec  Co.  «.  Au- 
gusta Ins.  &  Banking  Co.  6  Grayy  204 ;  Tenn, 
Supreme  Ct.  1850,  Ohio  Life  Ins.  &  Trust  Co. 
V,  Merchants*  Ins.  &  Trust  Co.  11  Hump.  1. 

94.  A  corporation  may  make  contracts  au- 
thorized by  its  charter  in  a  foreign  govern- 
ment, provided  such  contracts  are  not  pro- 
hibited by  that  government.  Mo.  Supreme 
Ct,  1847,  Blair  v.  Perpetual  Ins.  Co.  10  Mo. 
559. 

9*>.  A  corporation,  although  prohibited  by 
its  charter,  within  the  State  of  its  creation,  to 
take  more  than  six  par  cent,  per  annum,  on 
its  loans  or  discounts,  is  not  affected  by  such 
prohibition  in  another  State,  by  whose  com- 
ity it  is  permitted  to  make  contracts.  Ala^ 
Supreme  Ct,  1845,  Hitchcock  «.  Unites  States 
Bank  of  Pennsylvania,  7  Ala,  N,  S,  386. 

96.  Its  limits.  The  general  power  of  a 
corporation  to  do  business  and  make  con- 
tracts, is  limited  by  its  charter ;  and  its  con- 
tracts, wherever  made,  in  order  to  be  valid 
must  be  within  the  proper  scope  of  its  corpo- 
rate powers.  The  corporation  being  the  cre- 
ation of  a  local  sovereignty,  cannot  properly 
be  said  to  have  a  corporate  existence  beyond 
the  limits  of  the  authority  that  created  it, 
but  the  existence  of  such  corporation  as  a 
legal  person,  capable  of  contracting,  is  recog- 
nized in  other  States.  Contracts  made  by  its 
authoiized  agents  in  other  States  are  there- 
fore regarded  as  valid,  and  the  courts  of  such 
States  allow  actions  to  be  sustained  by  and 
against  such  corporations,  as  freely  as  in  the 
case  of  corporations  created  by  their  own 
legislatures.  [13  Pet.  521.]  Vt.  Supreme  Ct 
1864,  Anns  v,  Conant,  86  Vi,  744. 

97.  Where  a  note,  made  in  one  State,  is 
assigned  in  another  State,  to  an  unauthorized 
banking  association  in  the  latter,  which  by 
the  law  of  that  State  is  forbidden  to  take 
notes,  the  note  cannot  be  enforced.  The  va- 
lidity of  the  assignment,  must  be  judged  by 
the  law  of  the  State  where  it  was  made,  al- 
though the  note  was  made,  and  the  action 
brought,  elsewhere.  U.  S,  Cire.  Ct.  {Ind.)  1843, 
McClintick  v.  Cummins,  3  McLean^  158. 
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98.  How  far  reoogrnized  in  New  York. 
The  mere  fact  that  a  corporation  created  by 
another  State  has  transacted  business  in  New 
York,  when  it  was  not  prohibited  by  our 
laws  from  doing  so,  does  not  make  contracts 
made  by  or  with  it  void.  N.  T.  Ohaneeryy 
1845,  Stoney  v.  American  Life  Ins.  Co.  11 
Paige,  685 ;  a  P.  JV!  F.  BuperUn'  Ct,  /65p.  T, 
1864,  N.  Y.  Floating  Derrick  Co.  v.  New 
Jersey  Oil  Co.  8  2>tf^,  648. 

09*  A  mutual  insurance  company,  incor- 
porated under  the  laws  of  New  York,  and 
authorized  to  insure  the  property  of  all  per- 
sons who  become  members  of  the  company, 
may  make  within  the  State  contracts  with 
residents  of  a  foreign  country,  insuring  them 
against  loss  to  personal  property  owned  by 
them  and  situate  there,  if  such  contracts  are 
not  against  the  laws  of  the  foreign  country. 
2f,  Y.  Ct.  of  Appeals,  1866,  Western  v,  Gen- 
esee Mutual  Ins.  Co.  IS  If,  Y.  (3  Kern  )  258. 

100*  The  officers  of  a  foreign  corporation 
came  within  the  State  of  New  York  and 
purchased  a  mortgage;  and,  in  payment, 
drew  a  draft  upon  New  York  for  a  part  of 
the  amount,  and  paid  some  of  their  own 
circulatihg  notes,  with  an  understanding 
that  those  notes  should  be  put  in  circulation. 
Seldf  that  this  act,  done  far  the  purpose  of 
securing  a  doubtful  debt,  was  not  a  violation 
of  the  provision  of  1  N.  Y.  Rev.  Stat.  708, 
§§  8,  6, —  that  no  incorporated  company, 
without  being  authorized  by  law,  shall  em- 
ploy its  efifects  for  the  purpose  of  receiving 
deposits,  making  discounts,  or  issuing  notes 
to  be  put  in  circulation  as  money  ;  nor  issue 
bills  or  other  evidences  of  debt  as  private 
bankers.  N,  T.  F.  Chan,  Ct,  1841,  Western 
Beserve  Bank  v.  Potter,  Clarke,  432.  Com- 
pare Taylor  v.  Bruen,  2  Barb.  Ch,  301. 

101.  Under  2  N.  Y.  Rev.  Stot.  373,  $  2,— 
providing  that  where,  by  the  laws  of  the 
State,  any  act  is  forbidden  to  be  done  by  a 
corporation,  without  express  authority  of 
law,  and  such  act  be  done  by  a  foreign  cor- 
poration, it  shall  not  be  authorized  to  main- 
tain any  action  founded  upon  such  act,  or 
upon  any  liability  arising  out  of  it, —  a  for- 
eign corporation  who  have  kept  an  office 
and  loaned  money  in  violation  of  the  act 
restraining  unauthorized  banking,  cannot 
recover  the  loan.  Not  the  security  alone, 
bat  the  contract  of  loan,  grows  out  of  the 
prohibited  act.  N,  T.  Supreme  Ct.  1841, 
New  Hope  Delaware  Bridge  Co.  v.  Pough- 


keepsie  Silk  Co.  25  Wend,  648.  And  see 
American  Life  Ins.  &  Trust  Co.  v.  Dobbin, 
mU  dt  D.  Supp.  262. 

102*  A  foreign  corporation  advancing 
money  upon  a  draft  issued  by  a  banking  in- 
stitution of  New  York,  in  violation  of  the 
general  act  to  restrain  unauthorized  banking, 
cannot  recover  onthe  draft,  but  may  recover 
the  money  paid ;  for  they  stand  in  the  same 
situation  as  if  the  money  had  been  paid  by 
them  under  a  mistake  of  material  facts.  N. 
Y.  Supreme  Ct,  1850,  Bank  of  Chillicoth'e  v. 
Dodge,  8  Barb.  233. 

103.  Citizens  of  New  York  will  be  pro- 
tected in  the  courts  of  that  State  in  dealings 
with  a  foreign  corporation  which  are  author- 
ized by  its  charter,  notwithstanding  that  by 
the  general  laws  of  the  State  which  created 
the  corporation  the  dealing  in  question  was 
prohibited.  iV.  T,  Superior  Ct.  1858,  Hoyt 
V.  Shelden,  3  Bono,  267,  298. 

104*  Hence  a  citizen  of  that  State,  who 
takes  a  transfer  of  property  there  from  a  for- 
eign corporation,  is  not  bound  to  look  be- 
yond the  charter  of  that  company  to  inquire 
if  the  general  laws  of  the  foreign  State,  re- 
garding the  powers  and  duties  of  their  cor- 
porations, contain  anything  inconsistent 
with  the  power  given  by  charter  to  transfer 
such  property.    Tb, 

105.  There  is  no  doubt  that  all  persons 
dealing  with  or  deriving  title  from  a  foreign 
corporation  are  bound  to  take  notice  of 
every  limitation  upon  its  powers  contained 
in  its  charter.  But  other  general  laws  of 
such  foreign  State,  although  tending  to 
abridge  or  modify  those  powers,  fall  within 
the  well-settled  rule,  that  where  knowledge 
of  a  foreign  law  is  material  upon  a  question 
of  good  faith,  such  knowledge  must  be 
shown.  2f.  Y,  Ct.  of  Appeals,  1859,  Hoyt  v. 
Thompson,  19  If.  Y.  207. 

100.  That  a  statute  declaring  assign- 
ments, &c.,  for  the  use  of  a  corporation  void, 
unless  made  directly  to  the  corporation, 
will  be  construed  to  refer  only  to  corpora- 
tions created  by  the  State;  and  not  to  apply 
to  foreign  corporations, —  see  Wright  r. 
Douglass,  10  Barb.  97. 

107.  — in  Tirginia.  A  foreign  bank  can- 
not lawfully  make  contracts  in  Virginia  by 
establishing  an  agency  there ;  but  they  may 
lawfully  discount  within  their  own  State  a 
note  made  in  Virginia,  and  may  recover  in 
the  courts  of  Virginia  thereon.    And  the 
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court  will,  in  the  absence  of  averment  and 
proof,  presume,  in  support  of  the  action, 
that  the  contract  of  discount  was  made  in 
the  other  State  rather  than  in  Virginia.*  Va, 
Ct,  of  Appeals^  1824,  Bank  of  Marietta  v. 
Pin4all,  2  Band,  465.  And  see  Rees  v.  Con- 
ococheague  Bank,  5  Id,  826 ;  compare,  how- 
ever, Slaughter  v.  Commonwealth,  18  ChraU. 
767. 

108.  A  corporation  of  another  State  may 
maintain  an  action  against  its  debtors  in 
Virginia,  provided  such  action  is  not  based 
upon  a  primary  contract  made  by  the  for- 
eign corporation,  as  by  discounting  notes  or 
otherwise.  Thus  in  an  action  upon  a  prom- 
issory note  brought  in  Virginia,  Where  the 
declaration  averred  that  the  note  was  made 
in  Boston,  and  on  the  same  day  and  year 
was  endorsed  and  delivered  to  the  plaintiff, 
a  corporation  existing  under  the  laws  of 
Massachusetts, — Held^  on  demurrer,  that  the 
assignment  would  be  considered  as  having 
been  made  in  Massachusetts,  where  it  could 
lawfully  be  made,  for  the  purposes  of  this 
action.  Va,  Ct.  of  Appeals,  1860,  Freeman's 
Bank  v,  Ruckman,  16  GraU,  126. 

109.  —  in  Wisconsin*  An  action  cannot 
be  maintained  in  the  courts  of  one  State  bv 
an  insurance  company  incorporated  by  an- 
other State,  upon  a  contract  made  with  the 
company,  unless  the  corporation  has  com- 
plied with  the  requirements  of  the  statute 
regulating  the  conduct  of  such  corporations, 
before  entering  into  the  contract.  Wu.  Su- 
preme Ct,  1860,  iBtna  Ins.  Co.  v.  Harvey,  11 

Wis.  894;  S.  P.  Ind,  Supreme  Ct.  It 63, 
Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind, 
520. 

110.  How  far  aided  by  presumption.  It 

may  be  presumed  that  a  foreign  banking 
corporation  has  power  to  make  a  contract 
with  a  borrower  of  its  notes  to  keep  them 
in  circulation,  by  redeeming  them  as  they 
were  offered  for  redemption,  from  time 
to  time,  y,  Y,  Supreme  Ct.  1857,  Central 
Bank  v.  Empire  Stone-Dressing  Co.  26  Barb, 
28. 

Ill*  A  promissory  note  of  a  corporation, 
though  made  out  of  the  State  by  which  the 
corporation  was  created,  will  be  deemed 
valid,  unless  its  invalidity  is  shown.    N.  T. 


*  As  to  the  pover  of  »  f oralgn  eorpontton  not  wagugtA 
in  bosinen  of  banking,  to  make  loans,— oeo  Conneetlcat  Mn 
tnal  Life  Ins.  Co.  v.  Albert,  89  Mo,  181. 


Superior  Ct.  Sp,  T.  1854,  N.  Y.  Floating  Der- 
rick Co.  V.  New  Jersey  Oil  Co.  8  Dt^r,  648. 

112.  Parol  evidence  that  a  railroad  cor- 
poration established  by  law  in  another  State 
has  held  itself  out,  through  its  agents,  as  a 
common  canier  over  a  railroad  in  this  com- 
monwealth, is  sufficient  prima  facie  evidence 
of  its  capacity  to  contract  for  such  carriage, 
to  maintain  an  action  against  it  for  the  loss 
of  merchandise  intrusted  to  it.  Mass.  8u^ 
preme  Ct,  1859,  McCluer  v.  Manchester  & 
Lawrence  R.  R.  18  Oray^  124. 

113*  Effect  of  snbseqnent  alteration  •f 
State  bonndaries*  Where  a  corporation  ia 
by  law  limited  to  the  bounds  of  the  State 
creating  it,  in  the  performance  of  its  func- 
tions,—  e.  g.  in  respect  to  the  place  of  resi- 
dence of  those  who  may  become  members, 
—  a  subsequent  separation  of  a  district  from, 
the  State,  though  it  would  prevent  new  con- 
tracts of  membership  from  being  made  with 
persons  residing  in  the  separated  district^ 
can  have  no  effect  upon  existing  contracts. 
Such  divisions  of  territory  are  entirely  po- 
litical; a  separation  of  jurisdiction  takes 
place,  but  private  interests  and  private  con- 
tracts remain  unaffected^  and  •every  individ- 
ual relation  continues  the  same,  except  that 
of  being  associated  under  the  same  govern- 
ment. XJ,  8.  Supreme  Ct.  1810,  Eom  u.  Mu- 
tual Assurance  Society,  6  Cranchy  1'.  2. 

4.  Contracts  in  behalf  of  future  corporations. 

114,  For  services.  Where  services  are 
rendered  for  a  corporation,  prior  to  its  organ- 
ization, which  are  necessary  to  complete 
that  organization,  and,  after  it  has  been  per- 
fectedf  the  corporation  elects  to  take  the 
benefit  of  such  services,  knowing  that  they 
were  rendered  with  the  understanding  that 
compensation  was  to  be  made,  the  organ- 
ized corporation  is  liable  to  pay  for  such  ser- 
vices, on  the  ground  that  it  must  take  the 
burden  with  the  benefit.  N,  H.  Supreme  Ct. 
1 864,  Low  V.  Connecticut  &c.  Railroad,  45 
N  H  870;  1865,  Same  v.  Same,  46  Id,  284. 

115.  Hence  a  stdt  at  law  may  be  main- 
tained to  recover  of  a  corporation  the  value 
of  services  rendered  prior  to  its  organization, 
and  necessary  to  such  end.  But  no  promise 
to  pay  will  be  implied  from  the  fluH;  that 
such  services  were  rendered  at  the  request 
of  any  number  of  the  grantees  less  than  a 
majority.  To  bind  the  corporation  by  an 
acceptance  of  its  charter,  or  other  act,  the 
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concnirence  of  at  least  a  majority  of  the 
grantees  or  members  is  necessary.  This  role 
is  applicable  to  corporations  aggregate,  both 
before  and  after  associates  are  admitted.  It 
follows  therefore  that  no  single  member  or 
grantee  has  power  to  bind  the  corporation, 
either  before  or  after  a  full  organization  is 
effected,  unless  he  is  in  some  way  duly  au- 
thorized to  act  as  its  agent  by  a  majority  of 
the  members.  The  duty  to  take  the  neces- 
sary steps  to  organize  the  corporation  rests, 
not  upon  individual  members,  but  on  the 
body  of  the  grantees,  which,  in  its  corporate 
capacity,  has  the  sole  power  to  determine 
what  measures,  and  by  what  agents,  it 
shall  be  effected.  N.  H.  Supr&me  Ct.  1864, 
Low  V.  Connecticut  &  Passumpsic  Riyers 
Bailroad,  45  K  H.  870. 

116.  In  an  action  by  the  plaintiff  to  re- 
cover compensation  for  services  rendered  a 
corporation  prior  to  its  organization,  evi- 
dence that  it  was  understood  and  talked  of 
among  the  directors,  of  whom  plaintiff  was 
one,  that  such  services  were  to  be  rendered 
without  compensation,  is  inadmissible,  with- 
out showing  the  plaintiff  to  have  been  pre- 
sent at  such  conversations.    IK 

117.  A  corporation  is  not  bound  to  pay 
for  services  rendered  before  its  organization 
was  perfected,  in  procuring  subscriptions  to 
its  capital  stock.  Such  acts,  done  before  the 
corporation  has  an  existence,  cannot  be  re- 
garded as  done  in  its  behalf  And  it  is  not 
competent  for  the  directors,  without  a  vote 
of  the  corporation,  to  assume  to  pay  for  ser- 
vices in  getting  up  the  organization.  Conn, 
Supreme  Ct.  185S,  New  York  &  New  Haven 
R.  R  Co.  V.  Ketchum,  27  Conn.  170. 

118.  Bond.  A  corporation  without  a  legal 
existence,  but  authorized  to  be  constituted 
under  an  act  of  assembly,  cannot  take  a  bond 
payable  to  it,  until  the  pre-requisites  have 
been  performed,  necessary  to  confer  upon  it 
corporate  existence.  JV!  C.  Supreme  Ct. 
1858,  Wilmington  &  Manchester  R.  R.  Co. 
V.  Wright,  5  Jone9y  Law,  304. 

119.  An  incorporated  company  cannot 
sustain  an  action,  at  law,  upon  a  bond  ex- 
ecuted to  a  preliminary  association,  by  the 
name  of  the  individuals  and  their  succes- 
sors, as  the  governors  of  a  society,  for  the 
faithful  accounting  of  their  collector,  to 
them  and  their  successors,  governors,  &c., 
the  company  being  subsequently  incorpo- 


rated.    O.  F,  1804,  Dance  v.  Girdler,  4  Bob, 
<ft  P.  84. 

120.  Sobscription.  A  subscription  made 
for  the  benefit  of  a  corporation  subsequent- 
ly formed, —  e.  g,  to  pay  a  share  of  the  ex- 
pense of  erecting  a  church  edifice  by  a 
proposed  religious  corporation,  inures  to  the 
benefit  of  the  corporation  when  organized. 
N.  T  Supreme  Ct.  1859,  Reformed  Protest- 
ant Dutch  Church  v.  Brown,  17  JJ<no.  iPr. 
387. 

For  the  power  of  corporations  to  enforce 
Subscriptions  to  their  stock,  see  Subscrip- 
tions. 

121.  —  of  land.  An  agreement  to  convey 
a  lot  for  the  purpose  of  erecting  a  church, 
the  church  being  afterwards  erected  there- 
on, and  the  society  afterwards  incorporated, 
may  be  enforced,  in  equity,  by  the  corpora- 
tion; for  it  represents  the  rights  of  the 
original  associates.  K  Y.  Chanceri/,  1830, 
Canajoharie  &  Palatine  Church  v.  Leiber,  9 
Paige,  43.  And  see  Beatty  v.  Kurtz,  2  Pet. 
566. 

1 22  •  Where  associates  subscribe  a  fund  for 
the  purpose  of  erecting  and  maintaining  an 
academy,  and  subsequently  become  incorpo- 
rated, and  the  property  is  conveyed  absolutc- 
to  the  corporation,  an  understanding  between 
the  original  subscribers  at  the  time  of  the 
subscription,  that  their  advances  should  be 
repaid  when  the  funds  are  sufficient,  is  not 
binding  on  the  corporation,  unless  expressed 
by  a  reservation  in  the  conveyance,  or  by 
an  express  contract  with  the  corporation.  So 
held,  although  the  corporation  had  divided 
a  part  of  the  fund  among  the  subscribers. 
Me.  i^upreme  Ct.  1836,  Bluehill  Academy  c, 
Witham,  13  Me.  403. 

123.  Bank  notes*  Where  a  bank  was  in- 
corporated by  the  same  name  as  a  pre-exist- 
ing bank,  and  appointed  the  same  president 
and  cashier,  and  the  officers  of  the  new 
bank  received  and  issued  the  notes  of  the 
former  company,  and  declared  that  there 
was  no  difference  between  the  notes  thus 
issued  and  those  of  the  new  company ;  but 
there  was  no  proof  that  the  new  company 
ever  authorized  these  proceedings, — Held, 
that  the  new  company  were  not  liable  on 
notes  of  the  old  company,  without  at  least 
proof  that  the  identical  notes  sued  on  were 
so  represented  and  issued  by  the  officers. 
And  it  9eem8  that  even  then  it  must  be 
proved  that  the  ofi[icers  were  authorized  by 
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the  company  to  do  bo.  The  directors  of  a 
bank  are  not  authorized  to  pay  money  for  a 
bank  which  it  does  not  owe;  and,  there- 
fore, no  acts  of  theirs,  tending  to  create  an 
obligation  to  that  effect,  can  be  operative. 
JfoM.  Supreme  Ct  1817,  Wyman  t>.  Hallo- 
well  &  Augusta  Bank,  14  Mass.  58.  S.  P. 
1830,  Salem  Bank  t.  Gloucester  Bank,  17 
Id.  29.  And  sec  Bellows  v,  Hallowell  &  Au- 
gusta Bank,  3  Mass.  81. 

124.  A  loan  made  by  a  corporation  new- 
ly organized,  cannot  be  avoided  by  the 
debtor  on  the  ground  that  one  of  the  pro- 
moters of  the  company  before  its  organiza- 
tion, and  who  was  afterwards  the  president, 
exacted  from  the  borrower  a  subscription 
for  stock  as  a  condition  of  his  obtaining  the 
loan  after  organization.  Any  improper  con- 
dition imposed  by  one  of  the  projectors  of 
a  company,  before  its  organization,  in  re- 
spect to  a  loan,  to  be  made  by  it,  will  not 
invalidate  the  transaction  consummated  af- 
ter the  company  is  organized;  unless  the 
company  has  adopted  and  ratified  the  act 
of  its  agent.  JV.  T.  Supreme  Gt  1864,  Cen- 
tral Park  Fire  Ins.  Co.  v,  Callaghan,  41 
Ba/r^.U9. 

125.  Assignment.  Where  the  two  part- 
ners composing  one  firm  were  also  partners 
with  other  persons  in  a  distinct  f  rm,  and 
both  firms  being  insolvent,  the  members  of 
the  larger  firm  became  incorporated  and 
transferred  all  the  assets  of  that  firm  to  the 
corporation,  which  assumed  its  dJbts, — 
Held^  that  the  corporation,being  a  distinct  en- 
tity from  the  members  composing  it,  could 
claim  under  an  assignment  made  by  the 
smaller  firm  for  the  benefit  of  their  credi- 
tors, notwithstanding  the  fact  that  such  as- 
signors were  also  members  of  the  corpora- 
tion; especially  as  they  had  included  in 
their  assignment  all  their  shares  of  the 
stock,  and  there  was  reason  to  infer  that  the 
corporation  was  also  insolvent,  so  that  what- 
ever it  should  receive  under  the  assignment 
would  go  not  to  the  shareholders,  but  to  its 
own  creditors.  Mass.  Supreme  Ct.  1848, 
Scudder  v.  Crocker,  1  Cvsh,  823. 

126.  English  rule.  A  contract  made  be- 
tween the  projector  and  the  directors  of  a 
joint-stock  company  provisionally  regis- 
tered, but  not  in  terms  made  conditional  on 
the  completion  of  the  company,  is  not  bind- 
ing upon  the  subsequently  completely  reg- 
istered company,  although  ratified  and  con- 


firmed by  the  deed  of  settlement.  C,P. 
1862,  Gunn  v.  London  &c.  Ins.  Co.  12  C.  B, 
jy.  S,  694.  To  nearly  same  efi^t,  1801, 
Hutchinson  v.  Surrey  Consumers  Gas  Light 
&C.  Association,  7  En(f.  L.  &  Eq.  474 ;  21 
Lim  J,  N  S.l. 

127.  That  wherever  a  third  party  enters 
into  a  contract  with  the  promoters  of  a  caret- 
pany,  which  is  intended  to  inure  to  the 
benefit  of  the  company  when  organized, 
and  they  take  the  benefit  of  the  contract, 
they  will  be  bound  to  perform  it ;  upon  the 
familiar  principle  that  one,  who  adopts  the 
benefit  of  an  act,  which  another  volunteers 
to  perform  in  his  name,  and  on  his  behalf, 
is  bound  to  take  the  burden  with. the  bene- 
fit,— see  Edwards  v  Grand  Junction  Rail- 
way Co.  1  Mylne  cfe  C\  650;  7  Sim.  837;  6 
Law  J.  N.  S.  47;  1  Eng.  Railw.  Cos.  173; 
Preston  «.  Liverpool  &c.  Railway  Co.  7  Enff, 
L.  &  Eq.  124 ;  1  Sm,  N.  8.  686;  Gooday  c. 
Colchester  &c.  Railway  Co.  15  Eng.  L,  db 
%596;  10  Law  Times^  334;  Sowerbyv. 
Pontop  Railway  Co.  10  Jur.  942. 

1 28.  Such  contract,  to  be  valid,  must  be 
one  which  might  lawfully  be  made  by  the 
company  after  incorporation.  Thus  a  cor- 
poration cannot  bind  itself  by  assuming  a 
contract  of  its  projectors  to  pay  a  certain 
sum  to  a  person,  on  condition  that  he  will 
not  oppose  the  passage  of  a  bill  of  theirs  in 
parliament.  H<mse  of  Lords^  1856,  Preston 
r.  Liverpool  &c.  Railway,  6  H.  L,  Cos.  605. 

120«  So  an  agreement  between  the  pro- 
moters of  a  railway  bill  and  a  land  owner 
through  whose  land  the  railway  would  pass, 
that,  in  consideration  of  his  withdrawing 
his  opposition  in  Parliament,  they  would, 
when  the  bill  had  passed,  pay  him  a  sum  of 
money,  **  that  sum  to  be  independent  of  the 
ordinary  payment  for  land  severance  or 
other  usual  compensation,'*  is  ultra  tires  the 
promoters,  and  not  binding  upon  the  com- 
pany when  incorporated,  although  adopted 
and  confirmed  by  the  directors  alter  the  bill 
had  passed.  V^ce-Chan.  Ct  1865,  Earl  of 
Shrewsbury  t.  North  Staflfordshire  Railway 
Co.  86  Law  J.  N.  S,  156. 

180.  A  stipulation  in  the  articles  of  asso- 
ciation of  a  company  that  a  certain  stun 
shall  be  paid  to  the  promoters  is  valid,  and 
will  be  binding  on  persons  taking  shares,  if 
all  the  facts  are  fully  disclosed,  but  not  if 
there  is  a  sub-agreement  concealed,  by  which 
the  directors  are  to  receive  back  part  of  the 
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money  for  their  own  benefit  B0TU  Ct. 
1866,  He  Madrid  Bank,  Bhsp,  Williams,  85 
Law  J,  N.  a.  Ch.  474. 

II.    How  They  mat  be  Made.  , 

1.  Inuhat  manner, 
A.  Necessity  of  a  writing. 

181.  The  general  rale.  It  is  not  trae,  as 
a  general  proportion,  that  the  acts  of  a  cor- 
poration in  all  other  respects  rightly  transr 
acted,  are  invalid  merely  firom  the  omission 
to  have  them  rednced  to  writing,  nnless  the 
statute  creating  such  corporation  makes  such 
writing  indispensable  as  evidence,  or  to  give 
them  an  obligatory  form.  If,  however,  the 
statute  imposes  such  a  restriction,  it  must  be 
obeyed.  U.  8,  Supreme  Ct  1827,  Bank  of 
the  United  States  v,  Dandridge,  12  Wheat. 
64. 

1S2.  A  corporation,  like  an  individual, 
nay  be  bound  by  an  implied  contract,  pro- 
Tided  it  is  within  the  scope  of  its  corporate 
authority  *  K  Y.  Com,  PL  8p,  T,  1868,  N. 
T.  &  Harlem  R.  R.  Co.  «.  Mayor,  &c.  of  N. 
T.  1  nm.  662. 

183«  Corporations  may  be  bound  on  im- 
plied contracts,  to  be  deduced  by  inference 
fiom  their  corporate  acts.  lU,  Supreme  Ct, 
Haher  «.  City  of  Chicago,  88  HI,  266 ;  8.  P. 
1851,  Seagraves  v.  City  of  Alton,  13  III  866. 

1 84.  Unless  specially  restricted  by  its  char- 
ter as  to  the  mode  of  contracting,  a  corpora- 
tion may  be  bound  by  a  parol  contract,  or  a 
Tote  of  the  trustees  provable  only  by  parol, 
or  by  an  implied  assumpsit.  Miss,  Ct,  of 
Errors,  1858,  Abby  f.  Billups,  85  Miss,  618. 

13o«  That  where  the  statute  requires  the 
company  to  contract  in  writing,  it  is  not 
competent  to  show  title  in  any  other  mode, 
unless  by  formal  conveyance, — see  Harbor- 
ough  V.  Shordlow,  2  Bryg,  Mailw,  Cos,  253; 
7  Mees,  &  W,  87. 


*  Tbera  Is  nothing  in  the  Kencral  banking  law  of  New 
York  wbidi  requires  »  eontract  of  %  banking  association  for 
a  loan  of  nione;^  to  be  made  in  writing.  Boisgerard  «.  N. 
T.  Banking  Co.  8  8an4f,  Cft.  S8;  see  infra^  18^190. 

It  b  heUl  in  England  thai  a  corporation  is  liable  in  as- 
9umpsU  for  U5e  and  occupation  by  permission  of  plaintiff, 
mder  SUit.  8  Vict,  c  16,  %  97,  which  provides  that  any 
eontract,  which,  if  made  between  pilTate  persons,  would  be 
Talld,  although  made  by  parol  only,  may  be  made  by  parol 
In  behalf  the  company  by  the  directors  and  shall  be  l>ind* 
Ing  on  the  company.  Bo,  it  §eem9,  the  corporation  would 
be  liable.  Independent  of  the  provisions  of  that  statute. 
Lowe  «.  London  St  Northwestcra  Bailwaj  Co.  14  i^.  L, 
db  Eq.  18;  21  Lav  J.  JT,  &  86L 


13G.  Contracts  may  bo  implied  from  acta 
of  agents*  A  corporation  is  bound  by  the 
express  or  implied  contracts  of  its  agents  or 
officers,  made  in  the  ordinary  discharge  of 
their  official  duty,  though  not  authorized  or 
executed  under  its  corporate  seal.  U,  S,  Su- 
preme C%.  1818,  Bank  of  Columbia  v.  Patto 
son,  7  Cranch,  299;  1820,  Mechanics  Bank 
of  Alexandria  r.  Bank  of  Columbia,  5  WIteat 
826;  1828,  Fleckner  v.  Bank  of  the  United 
States,  8  Id,  888 ;  1840,  Bank  of  the  Metrop- 
olis v.  Guttachlick,  14  ret  19;  1853,  Pan- 
ning V,  Gregoire^  10  Bow,  524.  And  see  Bap- 
tist Church  V,  Mulford,  8  Hoist  182 ;  Smith 
V,  Congregational  Meeting  House  &c.  8 
Pick,  188. 

187*  A  promise  may  be  implied,  on  the 
part  of  a  corporation,  from  the  acts  of  its  ac- 
credited agent,  whose  powers  arc  of  a  gen- 
eral character ;  as  in  the  case  of  dlreciors  uf 
a  bank,  selectmen,  overseers  of  the  poor,  &c. 
Me,  Supreme  Ct,  1880,  Abbot  v,  Hermon,  7 
Me,  (7  Greenl)  118. 

188.  Corporations  may  be  bound  by  ex- 
press promises  made  by  their  authorized 
agents,  or  promises  implied  from  their  acts 
and  the  acts  of  their  agents.  Ky,  Ct  of 
Appeals,  1857,  Frankfort  Bridge  Co.  v.  City 
of  Frankfort,  18  B,  Monr,  41. 

189.  It  is  well  established  that  the  con- 
tracts of  corporations  rest  upon  the  same 
footing  as  those  of  natural  persons,  and  may 
be  valid  without  seal,  whether  expressly 
made  by  the  corporation,  or  arising  by  im- 
plication from  the  general  relations  of  the 
agent  to  the  corporation,  or  from  ratification 
of  acts  done  on  behalf  of  the  corporation, 
by  parties  assuming  to  act  as  agents,  although 
without  sufficient  authority.  [Story  on  Ag. 
§52;  5  Blackf.  146.]  Ind,  Supreme  Ct 
1848. 

140*  Limits  of  the  rule.  The  general 
doctrine,  that  a  corporation  can  in  ordinary 
cases  be  made  liable  on  an  implied  as  well  as 
on  an  express  assumpsit  or  promise,  does  not 
reach  the  case  of  a  corporation  which  is  de- 
prived by  statute  of  aU  capacity  to  contract, 
except  in  certain  designated  or  prescribed 
forms.  N,  T,  Superior  Ct  1861,  McSpedon 
V,  Mayor  Ac.  of  N.  Y.  7  Bosw,  601 ;  20  How. 
Pr,  895. 

For  the  operation  of  the  rules  of  Estoppel 
and  Ratifleation  upon  corporations,  see  Es- 
toppel; Ratification. 
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B.  Necessity  of  a  seal. 
141.  The  modern  role.*    A  corporation 
is  not  incapable  of  contracting  except  under 

*  The  well-known  rale  of  the  early  English  law  required 
that  the  contract  of  a  corporation  should,  In  all  cases,  be 
attested  by  the  corporate  seal.  Exceptions  to  this  rale  have 
gradually,  though  unwillingly,  been  admitted  by  the  Eng* 
Ush  courts.  untU,  at  length,  simple  contracts,  particularly 
those  of  trading  and  business  corporations,  are  to  a  very 
great  extent  allowed  and  sustained.  This  relaxation  of  the 
rule  has  not,  however,  been  carried  so  far  in  England  as  in 
this  country,  and  the  English  cases  on  the  sutu'ect  hare  only 
a  limited  application  here.  Throughout  the  United  States, 
the  doctrine  stated  in  the  text  Is  gmerally  accepted. 

For  Illustrations  and  examples  of  the  extent  to  which,  in 
the  various  United  States  the  capacity  of  corporations  to 
act  without  seal  is  recognised,  see  subd.  II,  4,  and  subd. 
lY,  in  the  text;  also  the  titles  Aoxma,  OmcBBS,  EsropPXL, 
PowsBS,  and  RATincJiTios. 

For  adjudications  following  and  applying  the  decisions  of 
the  Supreme  Court,  cited  in  the  text,  see  Maine  Stage  Co.  «. 
Langley,  14  Jfe.  444;  Badger  «.  Bank  of  Cumberland,  26 
Jfei  428-,  Savings  liank  v,  Davis,  8  Conn.  191 ;  Poultney  «. 
Wells,  1  Aik.  180  MlUedge  «.  Boston  Iron  Co.  6  Cu9h. 
158;  Danforth  «.  Schoharie  Turnpike  Ca  13  Johns.  5^  \ 
Dunn  V.  Rector  of  St.  Andrews,  14  Johns.  118;  Mottv. 
Hides,  1  Cote.  618 ;  Brady «.  Mayor  Ac,  of  Brooklyn,  1 
Barb.B8i;  St.  Clary's  Church  r.  Cagger,  6  Barb.  676;  Pe- 
terson f).  Mayor  to.  of  New  Yorlc,  17  JtT.  K  449 ;  North 
Whitehall  v.  South  Whitehall,  8  Ssrg.  A  JL  117 ;  Chestnut 
Hill  Turnpike  Company  «.  Butter,  4  Ssrg.  dtJi,t6i  Hamil- 
ton f).  Lycoming  Mutual  Insurance  Company,  0  B,irr.  844; 
Union  Bank  of  Maryland  i>.  RIdgely,  1  JTarr.  dk  O.  829, 
418;  Elysville  Manuftwturing  Co.  9.  Okisco  Co.  1  Md,  0%. 
Dee.  892  Petrie  i?.  Wright,  ^Smtd.  A  M<  647;  Baptist 
Church  «.  Mulford,  8  Balat.  182;  Commercial  Bank  <>.  New- 
port Manufacturing  Co.  1  R.  Monr.  18;  Garvey  «.  Colooke, 
1  yoit  A  McG.  281 ;  Union  Bank  «.  Jacobs,  6  Humph.  615 
Hamilton  «.  Newcastie  R.  R,  Co.  9  Ind,  869;  Smith  v.  Con- 
gregational Meeting  IIou9e,8P/el;  178:  Abbot  v.  Hennon, 

7  Jtfe.  (7  Oresnl.)  118  Watson  «.  Bennett,  \%  Barb.  196, 
American  Ins.  Co.  v.  Oakley,  9  Paige^  496 ;  Stone  v.  Berk- 
shire Cougregatlonal  Society,  14  Vt.  86 :  Qasset  v.  Andover, 
21  Vt  i^Washb.)  842,  Sheldon  v.  Fairfax,  Id.  102;  State  v. 
Morris  A  Essex  R.  R.  Co.  8  Zfibr.  860;  Palm  «.  Medina  Ins. 
Ca  20  Ohio,  629;  Muir  «.  Louisville  A  Portland  Canal  Co. 

8  Dana,  161. 

The  general  current  of  i?A7(^7^^  decisions  at  the  present 
day,  on  the  necessity  of  a  seal,  is  indicated  by  the  following 
cases: 

It  is  a  general  rule  that  corporations  must  contract  nnder 
their  corporate  seal,  that  being  the  only  way  by  which  the 
governing  body  of  a  corporation  can  properly  express  the 
mind  of  the  corporation.  But  to  this  rule  there  are  some 
exceptions,  all  of  which  may  be  classed  under  two  heads: 
First,  when  the  acts  done  are  such  as  the  corporation  by  Its 
very  constitution  is  oppointed  to  do ;  as  in  the  case  of  trad- 
ing corporations,  ^wrt  of  whose  duty  by  their  very  appoint- 
ment being  to  draw  bills  of  exchange,  they  may  do  it  with- 
out affixing  the  common  seaL  Second,  when  the  acts  are 
required  for  convenient  management  and  comfort— where 
either  the  acts  are  trivial  in  their  nature  and  of  frequent 
occurrence,  i o  that  the  doing  them  In  the  usual  way  would 
be  inconvenient  and  absurd,  or  such  that  an  overruling  ne- 
cessity requires  them  to  be  done  at  once  or  not  at  all.  In 
Uiese  cases  the  corporation  may  proceed  by  parol,  instead  of 
affixing  the  seal  according  to  the  proper  and  regultir  counie ; 
they  are,  however,  cases  of  necesd^,  and  present  excep- 
tions to  Uie  general  role.  Diggle  «.  London  A  Blackwall 
Railway  Ca  6  Sng.  Bailvo.  Cat.  690;  14  Jur.  937;  19  Lav) 
J.  y.  S.  S08w 


the  corporate  seal.  The  ancient  rule  re^ 
quiring  a  deed  has  been  gradually  relaxed. 
[Plowd.  ei,  b;  2  Sandf.805;  Bro.  Corp.  51; 


A  trading  corporation  may  make  a  binding  contract  not 
under  seal  relating  to  matters  necessarily  Incident  to  the 
purposes  and  objects  for  which  the  corporation  was  created. 
Where,  therefore,  a  company  incorporated  for  the  purpose 
of  conveying  mail:},  passengers  and  cargo  between  Great 
Britain  and  the  Cape  of  Good  Hope  and  Australia,  and  for 
that  purpose  to  construct  and  maintain  steam  and  other  ves- 
sels, and  to  do  all  such  matters  as  might  be  inddental  to 
such  undertaking,  entered  into  a  contract  with  the  plaintiff 
to  go  out  to  Sidney,  and  bring  home  a  ship  belonging  to  the 
company,  which  was  unseaworthy,— >//e2tf ,  that  the  plaintiff 
might  maintain  an  action  against  the  company  upon  the 
contract,  though  not  under  seal.  Henderson  «.  Australian 
Royal  Mail  Steam  Nav.  Co.  82  Bnff.  Z.  <£  ^.  167 ;  94  Lttte 
J.  N.  S.  822. 

Thus,  a  contract  between  an  Incorporated  gas  company 
and  a  customer  for  the  supply  of  gas,  though  not  under  seal, 
may  be  enforced  by  action  on  behalf  of  the  company  for  the 
contract  price.  London  Gas  Light  &&  Co.  «.  Nidiols,  S 
CaTrr.  A  P.  865 ;  Church  «.  Imperial  Gas  Light  Aa  Cok0 
Ca  8  Ntv.  dft  P.  85;  6  ulrf.  <ft  jF.  846;  1  IT.  W.  A  H.  187. 

The  contract,  however,  of  a  trading  corporation  must  be 
incident  to  Its  corporate  purpoee,  as  snch :  to  dispense  with 
a  seaL  In  aMumpsit  for  non-delivery  of  sections  of  rail- 
ways which  the  defendants  agreed  to  ftirnish  the  plaintiffli. 
In  consideration  that  the  plaintlA  would  sell  (bora  iron  rails, 
it  appeared  thst  plaintiffs  were  Incorporste<l  to  carry  on  the 
business  of  copper  miners;  and  the  contract  In  question 
was  not  nnder  sesl.'  Held,  that  the  action  eould  not  be 
maintained  by  the  corporation,  as  the  oonU«ot  did  not  fall 
within  any  of  the  exceptions  to  the  general  rule  that  a  cor^ 
poration  can  only  bind  itself  by  deed.  The  contract  was 
not  incidental  or  ancillary  to  carrying  oti  the  business  of 
copper  mining,  and  was  therefore  not  binding  on  the  corpo- 
ration. And  as  the  corporation  could  not  be  sued  upon  the 
contract,  and  as  the  idleged  promise  by  them  formed  the 
consideration  for  the  defendant's  promise,  the  corporation 
conid  not  sue  upon  it  Copper  Miners  Co.  «.  Fox,  20  Z>'W 
J.  N.S.Q.R  174;  15  Jur.  708;  8  Eng.  X.  <£  JB7.  490. 

An  incorporated  railway  company  Is  not  liable  to  be  sued 
on  a  contract  not  under  seal,  in  respect  of  work  done  by  a 
party,  in  substituting  a  new  line  of  railway  for  the  old  one, 
the  contract  stipulating  for  the  maintenance  by  the  party  of 
all  the  works  for  two  moutiis  after  their  entire  completion. 
Such  case  does  not  fall  within  the  excepted  cases,  where  the 
alfixing  of  the  corporate  seal  may  be  dispensed  with.  DIggle 
«.  London  A  Blackwall  Railway  Co.  6  Eng.  Haihe,  Oat. 
690;  14  Jar.  937  ;  19  Law  J.  Jf.  S.  80& 

The  East  India  Company  Is  deemed  a  corporation  estab- 
lished partly  for  the  purposes  of  trade,  and  partly  for  the 
purposes  of  government.  But  a  grant  of  a  pension  by  the 
company  to  a  retired  military  officer  isr—lleld  not  to  be  a  con- 
tract made  by  a  company  in  their  trading  character,  and 
consequently  not  to  fall  within  the  rale  that  a  trading  com- 
pany may  make  parol  contracts  in  matters  relating  to  their 
tirade. 

Therefore  the  grant  of  snch  pension,  not  bdng  nnder 
seal ,  gives  no  right  of  action  to  the  officer,  nor  any  in 
case  of  his  bankraptcy  to  his  assignees.  Gibson  r.  East 
India  Co.  1  Arn.  498 ;  6  Bingh.  N.  C.  862 ;  7  Soott,  74  ;  8 
e/«r.  66. 

In  an  action  by  a  dock  company  whose  charter  oontidned 
no  express  provisions  as  to  the  manner  in  which  the  corpo- 
ration might  be  bound  by  contract,  upon  an  agreement  to 
execute  a  contract  nnder  seal  for  scavenging  the  docks  for 
a  year.  J7s/<f,  that,  though  a  corporation  Incorporat«d  for 
trading  purposes,  has  impliedly  power  to  contract  by  parol 
for  purposes  necessary  to  carry  on  the  trade,  the  snl^eci 
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8  Salk.  191 ;  8  Ley.  107 ;  Moons,  512.]  And 
now,  though  they  cannot  contract  directly, 
except  under  their  corporate  seal,  yet  they 
may,  by  mere  vote  or  other  corporate  act,  not 
nnder  their  corporate  seal,  appoint  an  agent 
whose  acts  and  contracts,  within  the  scope  of 
his  authority,  will  be  binding  on  the  corpo- 
ration. And  a  contract  so  made  by  him, 
whether  in  the  name  of  the  corporation,  or 
in  his  own  name,  and  ratified  by  the  corpo- 
ration, is  binding  on  the  corporation.  Wher- 
ever a  corporation  is  acting  within  the  scope 
of  the  legitimate  purposes  of  its  institu- 
tutioD,  all  parol  contracts  made  by  its  au- 
thorized agents,  are  express  promises  of  the 
corporation;  and  all  duties  imposed  upon 
them  by  law,  and  all  benefits  conferred  at 
their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  may  well  lie. 
[8  Bro.  Ch.  262 ;  Doug.  524 ;  8  Mass.  864 ; 
6  Id.  80,  491 ;  6  Id.  40.]  IT!  5.  Supreme  Ct 
1818,  Bank  of  Columbia  «.  Patterson,  7 
Craneh,  299 ;  1828,  Fleckner  o.  Bank  of  the 
United  Stat4,  8  Wheat  888. 

C.  Consideration. 

142*  Necesgity  of*  A  vote  to  reimburse  a 
minister  for  repairs  made  upon  the  parson- 
age by  him,  after  tho  refusal  of  the  parish 
to  make  them,  the  vote  having  been  passed 
after  the  dissolution  of  his  connection,  is  not 
binding  upon  the  parish,  a  parish  having  no 
right  to  incur  debts  founded  upon  no  bene- 
ficial equivalent  Jfa«9.  Supreme  Ct.  1880, 
Greene  v.  First  Parish  in  Maiden,  10  Pick.  500. 

148.  After  a  company  has  entered  into  a 
written  contract  for  the  performance  of  cer- 
tain work,  the  promise  of  its  president  to 

ofthlsoontnct  was  not  of  that  nature;  and  that  th^ corpo- 
ration therefore  was  not  bound.  London  Dock  Ck>. «.  Bin* 
Dott,  8  j^^  <t  B.  847. 

Upon  the  other  hand,  eleemosynary  and  ecclesiastical 
corporations  are  not  bound  by  anything  in  the  shape  of  an 
agreement  regarding  their  lands,  unless  it  is  eyidenced  by  a 
deed  or  wrlUng  with  their  corporate  seal  aflUxed  to  it.  Hence 
an  entry  In  the  books  of  such  a  corporaUon,  of  the  terms  of 
an  agreement  entered  into  by  them,  does  not  bind  them, 
atlhottgh  it  is  i^ed  by  a  majority  of  the  members.  Carter 
«.  Dean  Ac  of  Ely.  7  Sim.  £11 ;  4  Lata  J.  K.  8.  241. 

So  the  signing  of  a  contract  for  a  lease  by  the  masters  and 
fellows  of  the  college,  nnlesa  nnder  the  college  seal,  Is  held  not 
blading  on  the  college.  Taylor  v.  Dullidge  Hospital,  1 P, 
Wnm.  666.  And  a  resolution  passed  by  the  municipal  au- 
tliorlties  of  a  town,  on  the  reappointment  of  a  town  clerk  to 
Increase  his  salary,  is  luUL  not  binding,  ^inless  under  the 
common  seat  Reglna  «.  Mayor  Ac.  of  Stamford,  tQ.B, 
<3Si ;  8  Jur.  909.  See  also  Clark  9.  Guardians  of  Cuckfleld 
Uolon,  11  Eng.  L.  <fi  Eq.  442,  and  Henderson  r.  Australian 
Ac  NaT.  Ca  8S  Sng.  L.  A  Eq.  16*1,  wherein  the  English 
eases  down  to  a  reoeni  date,  are  elaborately  reviewed. 
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allow  additional  compensation  to  the  con- 
tractors, for  the  same  work,  is  without  con- 
sideration and  not  binding  upon  the  com- 
pany. S,  C.  Ct.  of  AppeokU^  1847,  Colcock  r. 
Louisyille  <£;c.  R.  B.  Co.  1  StrdbU.  829. 

144.  When  presumed.  That  the  rule  that 
an  inslmment  nnder  seal  imports  a  consider- 
ation, applies  as  strongly  to  one  made  by  a 
corporation  acting  within  its  powers  as  to  a 
natural  person.  TJ.  S.  Cire.  Ct.  {Ill)  1844, 
Sturtevant  v.  City  of  Alton,  8  McLean,  808. 

145.  Where  it  is  made  to  appear  that  a 
note  received  by  a  corporation  was  given  as 
part  of  a  premium  for  insurance  then  pay- 
able, and  that  the  business  of  the  corporar 
tion  was  to  insure  lives,  the  note  will  be  pre- 
sumed to  have  been  given  upon  a  life-in- 
surance effected  within  the  powers  of  the 
corporation.  iV.  F.  Ct.  of  Appeails,  1855, 
Mutual  Benefit  Life  Ins.  Co.  v,  Davis,  12  If. 
T.  (2  Kern.)  569. 

146«  What  is  sufficient.  A  promise  to 
convey  land  to  a  trustee  for  the  benefit  of  a 
religious  society,  if  such  trustee  and  society 
will  erect  thereon  a  house  for  public  wor- 
ship, is  founded  on  a  good  consideration. 
Tenn,  Supreme  Ct.  1841,  Macon  t>.  Sheppard, 
2  Humph.  885. 

147.  A  lessor  conveyed  the  rents  reserved 
on  the  lease  to  the  officers  of  a  church  for 
the  benefit  and  support  of  the  church,  &c. 
Held,  valid.  The  support  of  the  gospel  in  a 
Christian  country  is  a  sufficient  considera- 
tion. N.  T.  Supreme  Ct.  1880,  Beformed 
Butch  Church  v.  Veeder,  4  Wend.  404. 

148.  An  agreement  made  with  the  trus- 
tees of  a  religious  society,  by  which  the  sub- 
scribers engage  to  pay  every  year  to  the  trus- 
tees, certain  sums  respectively,  for  the  sup- 
port of  S.,  a  minister  of  the  gospel,  so  long 
as  he  shall  administer  the  gospel  in  the  said 
society,  and  so  long  as  the  subscribers  shall 
reside  within  a  certain  distance,  &c.,  is  valid ; 
the  consideration  is  the  preaching  of  the 
gospel,  and  until  the  agreement  is  dissolved 
by  mutual  consent,  or  S.  ceases  to  render  the 
service,  it  is  obligatory.  N.  T,  Supreme  Ct. 
1810,  Beligious  Society  in  Whitestown  t>. 
Stone,  7  Johns.  112. 

149.  Becoyering  the  consideration.  If  an 
agent  of  a  corporation  procures  funds  for  its 
use,  by  a  contract  which  he  has  no  authority 
to  make,  and  the  corporation  repudiates  the 
contract,  the  other  parties  to  the  contract 
who  advanced  the  funds  may  reclaim  them 
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or  their  proceeds  so  far  as  the  same  can  be 
traced.  Vt.  Supreme  Ct,  1848,  Whitwell  «. 
Warner,  20  Vt.  426. 

150.  Where  a  corporation  adyanced  mo- 
ney on  a  purchase  of  real  estate  at  a  sale  on 
execution,  and  then,  perceiving  that  by  their 
charter  they  could  not  hold  land,  relin- 
quished the  purchase  to  a  third  person,  who 
agreed  to  take  the  bid  and  repay  the  money, 
Hetd^  that  the  corporation  could  recover 
from  such  person  the  amount  advanced. 
MUe,  Ct,  of  Mrrar§,  1847,  Omtcher  v.  Nash- 
ville Bridge  Co.  8  Humph.  408. 

151.  Where  a  contract  for  a  loan  of  mo- 
ney is  lawful  in  its  nature  and  objects,  the 
fact  that  the  instrument  executed  is  invalid 
by  reason  of  not  having  been  executed  m 
the  manner  provided  by  its  charter,  furnishes 
no  objection  to  a  recovery  by  the  lender  of 
the  money  loaned.  Jf.  T,  A,  V.  Chan,  Ct. 
1844,  Boisgerard  t*.  N.  T.  Banking  Co.  2 
Smdf,  GK  28. 

152*  Where,  after  receiving  a  lawful  loan 
or  deposit  on  interest,  the  corporation  gives 
to  tbe  dealer  an  illegal  security  or  engage- 
ment for  its  repayment  in  a  form  forbidden 
by  law,  he  may  nevertheless  maintain  an  ac- 
tion on  the  original  contract.  The  security 
is  but  one  form  of  evidence.  Thus,  in  Now 
York,  it  is  lawful  for  a  bank  to  receive  de- 
posits, and  to  agree  to  pay  interest  on  them ; 
and  the  fact  that  the  bank  gave  a  certificate 
of  deposit,  payable,  with  interest  at  five  per 
cent  on  demand,  or  at  six  per  cent,  if  not 
called  for  in  a  year,  merely  as  the  more  con- 
venient evidence  of  the  deposit,  does  not 
(within  N.  Y.  Laws  of  1840,  ch.  863,  §  4) 
prevent  the  depositor  from  recovering  the 
money.  8o  hdd^  in  an  action  on  the  loan, 
where  the  plainti£f  brought  into  court  the 
certificate  for  the  purpose  of  its  being  can- 
celed. N.  Y,  Supreme  Cft,  1858,  Pelham  v. 
Adams,  17  Barh.  884. 

D.  Assent. 

158.  When  presumed.  Where  the  charter 
requires  an  officer  to  give  bond  with  sure- 
ties to  be  approved  by  the  directors,  a  bond 
given  by  him,  and  found  in  the  possession  of 
the  bank,  he  having  acted  in  his  office,  may 
be  presumed  to  have  been  accepted  and  ap- 
proved, although  no  vote  of  acceptance  by 
the  directors  is  found  on  the  records  of  the 
corporation.    The  same  presumption,  that  a 


beneficial  grant,  &c.,  has  been  accepted,  ap- 
plies to  corporations  as  to  natural  persons ; 
and  unless  the  charter  requires  approval  in 
writing,  it  is  not  essential.  U.  S.  Supreme 
Ct  1827,  Bank  of  the  United  States  r.  Dan- 
dridge,  12  Wheat  64.  To  the  same  efiect 
see  Union  Bank,  of  Maryland  v,  Ridgely,  1 
Harr.  df  G.  SU;  Mass,  Supreme  Ct  1849, 
Melledge  v,  Boston  Iron  Co.  5  Gush.  158. 

154«  What  is  snlBeient.  Where  officers 
are  directed  to  make  a  contract  and  report 
at  the  next  meeting,  a  formal  acceptance,  on 
the  part  of  the  company,  of  the  contract, 
is  not  necessary.  Me,  Supreme  Ct,  1888, 
Davenports.  Hallowell,  10  Jfd.  (1  Faiif,)  817. 

155.  Commencing  operations  upon  land 
desired  for  a  railway  track,  under  notice 
from  the  land  owner  that  he  would  exx>ect  a 
certain  compensation, — Hdd^  an  acceptance 
of  his  tenns,  constituting  a  contract.  See 
New  York  &  New  Haven  R.  R.  Co.  «.  Pix- 
ley,  10  Barb,  428. 

156.  —  in  case  of  arbitration.  The  presi- 
dent and  two  of  the  trustees  of  a  corpora- 
tion signed  a  bond  of  submission  of  a  con- 
troversy, on  the  part  of  the  corporation; 
and  all  the  trustees  attended  before  the  ar- 
bitrators, and  took  part  in  the  triaL  Hdd^ 
a  sufficient  submission  to  bind  the  corpora- 
tion by  the  award.  The  assent  of  a  corpo- 
ration to  a  submission  may  be  inferred  from 
circumstances.  N,  T.  Com.  PI,  1857,  Isaacs 
r.  Beth  Hamedash  Society,  1  ffilt,  469. 

157.  The  charter  of  defendants  author- 
ized them  to  purchase  necessary  lands  of 
the  owners  of  the  same,  at  a  price  to  be  mu- 
tually agreed  upon,  directiag  that  in  case  of 
the  owner^s  disability  to  convey,  or  of  disa- 
greement as  to  price,  they  should  proceed  to 
acquire  them  by  appraisement,  on  petition 
in  the  county  court.  Meld,  that  after  disa- 
greement with  an  owner,  and  the  commence- 
ment of  proceedings  against  him  for  ap- 
praisement, it  was  competent  for  the  com- 
pany to  agree  with  him  to  submit  the 
question  of  value  and  damages  to  arbitra- 
tion. An  award  under  such  a  submission, 
performed,  would  be  a  purchase  within  the 
sUtute.  JSr,  T.  Ct  of  Appeals,  1858,  Wood 
V.  Auburn  &  Rochester  R.  R.  Co.  8  N.  T.  (4 

SM.)  160. 

15S.  Mntaality.  The  plaintiffs,  who  wcro 
incorporated  by  a  charter  for  the  purpose  of 
carrying  on  the  business  of  copper  miners, 
entered  into  a  written  contract  not  under 
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seal,  by  which,  in  consideration  that  they 
would  sell  to  defendant  iron  rails,  the  de- 
fendant agreed  to  furnish  to  them  sections 
of  the  rails.  Some  of  the  sections  were  de> 
livered  by  the  defendant  In  an  action  for 
not  delivering  the  residue, — Hdd^  that  as 
the  corporation  could  not  be  sued  upon  their 
promise,  because  it  was  not  under  seal  and 
was  not  within  any  of  the  exceptions  to  the 
rule  requiring  a  seal,  their  promise  formed 
no  consideration  for  that  of  the  defendant, 
and  they  could  not  maintain  an  action 
against  him.  Q.  ^.  1851,  Governor  &  Com- 
pany of  Copper  Miners  r.  Pox,  15  Jur.  703 ; 
20  Law  J.  N,  8, 174 ;  3  Eng.  L.  A  Eq,  420. 

159«  A  corporation  proposed  to  certain 
of  its  creditors  that,  if  they  would  subscribe 
for  stock,  the  corporation  would  pay  them 
their  debts  in  bonds  of  the  State,  provided 
they  would  take  the  bonds  at  not  less  than 
80  cents  on  the  dollar.  The  creditors  sub- 
scribed for  stock;  but  no  order  for  the 
transfer  of  the  bonds  was  made  by  the 
directors,  and  it  did  not  appear  that  the 
creditors  consented  to  take  them  at  60  cents 
on  the  dollar.  HeUdy  that  the  bonds  re- 
mained the  propeAy  of  the  corporation, 
and  were  subject  to  attachment  by  other 
creditors  of  the  corporation  Tenn.  Sur- 
freme  Ct.  1848,  Hopkins  v.  Gallatin  Turnpike 
Co.  4  EumpK  403. 

E.  Matters  of  Form. 

160.  What  strictness  is  necessary.  Al- 
though a  corporation  is  authorized  to  con- 
tract in  a  certain  way  by  charter,  by-laws  or 
general  usage,  it  may  nevertheless  bind  it- 
self by  contracts  executed  or  authenticated 
in  a  different  manner.  Temu  Supreme  Gt, 
1858,  Keiffer  f>.  Bank  of  Enoxville,  1  Head^ 
{Tenn.)  162.  And  see  Hayden  v.  Middlesex 
Corporation,  10  JfoM.  401. 

101  •  Whenthe  charter  of  the  corporation 
xequires  a  particular  form  of  authenticating 
their  contracts,  it  cannot  be  dispensed  with. 
As^  where  by  the  charter  of  a  railway  com- 
pany, the  directors  were  authorized  to  use  the 
common  seal,  and  all  contracts  in  writing, 
relating  to  the  affairs  of  the  company,  and 
ngned  by  any  three  of  the  directors,  were 
to  be  binding  on  the  company ;  and  the  com- 
pany entered  into  a  contract  not  under  seal, 
by  their  secretary,  to  complete  certain  works, 
and,  after  part  performance,  the  contractor 


was  dismissed  by  the  company, — Eddy  ho 
could  not  recover  the  value  of  the  work 
done.  Exck,  lb50,  Diggle  v.  London  Ss 
Blackwall  Railway  Co.  6  Eng,  BaUw,  Cos. 
590.  14  Jur,  987;  5  Exck,  442;  S.P.  Exck, 
1661,  Homershamv  Wolverhampton  Water- 
works Co.  4  Eng,  Law  A  Eq.  426 ;  20  Law 
J.  N,  8. 198 ;  6  Eng,  jRailw   Cat,  790. 

1 C2.  It  is  not  necessary  for  the  existence  of 
the  right,  that  the  charter  of  a  corporation 
should  confer  the  power  of  contracting  by 
an  agent  or  committee ;  but  when  the  char- 
ter prescribes  any  mode  in  which  the  officers 
or  affents  of  a  corporation  must  act,  that 
mode  must  be  strictly  pursued,  to  render 
their  acts  or  contracts  obligatory  on  the  cor- 
poration. Fla,  8uprem6  CM  85 1 ,  St.  Andrew's 
Bay  Land  Co.  «.  Mitchell,  4  Fla,  192. 

163.  A  note  and  mortgage,  appearing  on 
their  face  to  be  executed  to  a  bank  in  its 
corporate  name,  will  be  presumed  to  have 
been  taken  in  conformity  with  the  charter 
of  the  bank,  until  the  contrary  is  shown. 
Ind,  Supreme  Ct  1845,  Sparks  v.  State  Bank, 
7  Blachf,  469. 

164«  —In  naming  the  corporation.  If  a 
corporation-  contracts  by  a  style  which  is 
usual  in  creating  corporations,  and  which 
discloses  no  individuals,  a  corporate  exist- 
ence will  be  implied,  and  a  special  averment 
is  unnecessary.  Ind.  Supreme  Ct.  1862,  Stein 
V.  Indianapolis  Association,  18  Ind.  287. 

165.  But  in  a  contract  made  with  a  joint 
stock  company,  the  mere  designation  of  it 
by  a  name  which  is  appropriate  to  a  corpo- 
rate body,  does  not  dispense  with  proof 
that  the  company  is  a  body  corporate,  un- 
less it  be  distinctly  stated  that  the  company 
is  an  incorporated  company.  N.  Y.  Ct,  of 
Errors^  1831,  Williams  x>.  Bank  of  Michigan, 
7  Wend.  540;  N,  T,  Supreme  Ct.  1832,  Wel- 
land  Canal  Co.  v.  Hathaway,  8  Id,  480 ;  1836, 
United  States  Bank  v.  Steams.  15  Wend.  314. 

1C6.  Where  a  contract  is  made  giving  the 
whole  corporate  name,  with  the  unnecessary 
prefix  of  the  title  of  the  officers  and  com- 
pany, the  fact  that  the  corporation  was  vor 
tended  as  the  promissee  may  be  shown  by 
extrinsic  evidence  [3  N.  H.  310];  and  the  con- 
tract may  be  regarded  as  a  promise  to  the 
corporation  itself.  In  general  the  name  of  a 
corporation,  by  which  it  is  to  sue  and  be  sued 
and  do  all  legal  acts,  designates  the  corpora- 
tion in  the  same  manner  as  the  name  of  an 
individual  designates  the  person.    There  ia 
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this  difference,  however,  that  the  alteration 
of  a  letter  or  the  transposition  of  a  word 
makes  another  name,  in  the  case  of  a  natural 
person,  while  the  name  of  a  corporation  fre- 
quently consists  of  several  deaeriptive  words, 
and  the  transposition  of  them,  or  an  interpo- 
lation, or  omission  of  some  of  them,  may 
make  no  essential  difference  in  their  sense. 
Therefore  where  a  note  was  given  to  "  The 
President,  Directors  and  Company,  of  the 
Newport  Mechanics  Manufacturing  Com- 
pany," instead  of  to  "  The  Nev^port  Mechan- 
ics' Manufacturing  Company,"  which  was  the 
true  name  of  the  corporation, — Held^  that  the 
variance  was  not  such  as  to  preclude  recov- 
ery in  the  name  of  the  corporation.  i\r.  H, 
Superior  Ct,  1839,  Newport  Manu£  Co.  v. 
Starbird,10iV;  jy.  128. 

167«  In  contracts  with  a  corporation,  it  is 
sufBicient  if  its  name  be  so  given  as  to  distin- 
guish it  from  other  corporations.  And  less 
strictness  is  required  in  contracts  with  corpo- 
rations, than  in  actions  by  or  against  th^m. 
Therefore,  where  the  form  prescribed  by  the 
charter  of  a  turnpike  company  for  taking 
subscriptions,  was,  *'  We,  whose  names  are 
hereunto  subscribed,  do  promise  to  pay  to  the 
President^  Managers,  and  Company  of  the 
Hagerstown  Turnpike  Road  Company,  the 

sum  of dollars,  for  every  share  of  the 

stock  in  said  company  set  opposite  to  our 
respective  names," —  Hdd^  that  the  form  act- 
ually used,  though  it  omitted  the  word 
**  President,"  was  sufficient  and  binding  on 
subscribers.  Md.  Ct.  of  Appeals,  1820, 
Hagerstown  Tump.  Co.  r.  Creeger,  6  Ear,  <fe 
J.  122. 

For  the  effect  of  Errors  in  the  name  of 
a  corporation,  occurring  in  its  contracts,  see 
Misnomer. 

168.  Contracts  mnning  to  directors,  A 
bond  running  to  the  directors  of  a  corpora- 
tion, instead  of  to  the  corporation  by  the 
name  of  the  directors,  conditioned  to  pay 
them  and  their  successors,  and  given  for  the 
performance  of  duty  as  agent  of  the  corpo- 
ration, is  a  bond  to  the  corporation,  and  may 
be  declared  on  accordingly.  [3  Bos.  &  P. 
147 ;  5  Mass  491 ;  10  Id  327.]  JV.  T,  Su- 
preme Ct  1844,  Bay  ley  v.  Onondaga  Co.  Mu- 
tual Ins.  Co.  6  Hill,  476. 

169.  —  to  president.  Section  16,  of  the 
New  York  banking  associations  act  of  1838 
-^-requiring  the  name  to  be  used  in  the  asso- 
ciation's dealings  to  be  specified  in  the  cer- 


tificate— does  not  invalidate  a  contract,  for 
a  variance  in  the  name.  And  a  contract, 
under  seal,  in  the  name  of  the  president  of 
the  association,  as  such  president,  is  valid 
as  the  contract  of  the  association.  N.  T,  A, 
F.  Chan.  Ct.  1844,  Boisgerard  ©.  N.  Y.  Bank- 
ing Co.  2  Sand/.  Ch.  28. 

170.  —  to  cashier.  Where  a  note  was 
made  payable  to  "  A.  A.,  Cashier," — Heldy 
that  the  bank  could  sue  in  its  own  name 
thereon,  by  averring  that  the  note  was  made 
to  the  corporation  by  the  name  and  descrip- 
tion of  "A.  A.,  Cashier."  Ala.  Supreme  Ct. 
1841,  McWalker  v.  Branch  Bank  at  Mobile, 
3  Ala.  y.  S.  168;  1848,  Smith  v.  Branch 
Bank  at  MobUe,  5  Ala.  If.  8.  26 ;  Fla.  Su^ 
preme  Ct.  1850,  Southern  Life  Ins.  &  Trust 
Co.  «.  Gray,  Z  Fla.  262. 

171.  Without  such  an  averment,  or  an  in- 
dorsement by  the  cashier,  the  bank  caimot, 
in  the  absence  of  some  enabling  statute, 
maintain  an  action  upon  such  note.  Ala. 
Supreme  Ct.  1841,  McWalker  r.  Branch  Bank 
at  Mobile,  8  Ala.  N.  8.  168. 

172.  In  Alabama,  since  the  act  of  Decem- 
ber, 1841  [Clay's  Dig.  112,  §  47]  which  de- 
clares that  notes  drawn  payable  to  the  cash- 
ier of  a  bank  may  be  sued  and  collected  in 
the  name  of  the  several  banks,  in  the  same 
manner  as  if  they  had  been  made  payable 
directly  to  the  said  bank,  or  branch  banks, 
by  which  the  paper  has  been  taken  or  dis- 
counted— a  note  payable  to  the  cashier  of  a 
bank  may  be  sued  on  in  the  name  of  the 
corporation.  Ala.  Supreme  Ct.  1846,  Craw- 
ford f>.  Branch  Bank  at  Mobile,  7  Ala.  N.  8. 
388 ;  1847,  Caldwell  v.  Branch  Bank  at  Mo- 
bUe, 11  AU.  N.  S.  649. 

173.  That  a  bill  of  exchange  directed  to 
"A.  B.,  Cashier  of  P.  &  M.  Bank,"  and  ac- 
cepted by  writing  across  the  face  thereof, 
"Accepted,  A.  B.,  Cashier,"  is  drawn  upon 
and  accepted  by  the  bank,  and  not  upon  and 
by  the  cashier  in  his  individual  capacity, — 
see  Farmers  &  Mechanics  Bank  v.  Troy  City 
Bank,  1  Dougl.  (Mick.)  467 ;  Jenkins  i*.  Mor- 
ris, 16  Mees.  &  W.  880. 

1 74.  A  check  dated  at  a  bank  and  signed 
by  the  person  who  is  cashier  thereof,  with 
his  name  only,  and  no  description,  may  be 
shown  by  parol  evidence  of  the  intent  of  the 
parties  and  the  course  of  business,  to  be  the 
check  of  the  bank,  and  not  of  the  individual 
singing  it.  U.  S.  Supreme  Ct.  1820,  Me- 
chanics Bank  of  Alexandria  r.  Bank  of  Co- 
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Imnbia,  5  Wheat.  826;  N.  Y.  Supreme  Ct, 
1820,  Bank  of  Utica  o.  Magher,  18  Johns, 
341 ;  0<u  Supreme  Ct.  1846,  Merchants  Bank 
«.  Central  Bank,  1  KeUy,  418. 

175.  A  draft  signed  '^F.,  Cashier,"  dated 
at  a  bank  of  which  F.  is  cashier,  and  re- 
questing the  drawee  to  charge  the  bank, — 
Meldy  the  draft  of  the  bank.  K  T.  Supreme 
Ct.  1842,  SaflFord  v.  Wyckoff,  1  EUl,  11; 
S.  C.  in  error,  4  Id.  442. 

176.  A  bill  of  exchange  drawn  in  favor 
of  the  cashier  of  a  bank,  as  such,  but  dis- 
counted by  the  bank,  is  in  law  drawn  in 
fiEkYor  of  the  bank,  and  an  action  may  be 
maintained  thereon  in  the  name  of  the  bank. 
N.  T.  Supreme  Ct  1848,  Wright  v.  Boyd,  8 
Barb.  628. 

177.  An  indorsement  of  a  note  in  the 
words,  "Pay  to  E.  0.,  Cashier,  or  order," 
made  upon  the  purchase  of  the  note  by  the 
bank,  is  a  legal  transfer  of  the  note  to  the 
bank.  JV.  Y.'  Supreme  Ct.  1845,  Watervliet 
Bank  «.  White,  1  Den.  608.  8.  P.  Circ.  Ct. 
D.  0.  1835,  Bank  of  United  States  o.  Dayis,  4 
Oraneh  C.  Ct.  683. 

See  Baitks. 

178.  A  draft  by  the  secretary  on  the 
treasurer  of  a  corporation,  is  but  an  order  of 
the  corporation  upon  itself,  and  need  not  be 
presented  for  acceptance,  nor  need  any  no- 
tice of  non-payment  be  giren.  Cal.  Supreme 
Ct.  1855,  Dennis  v.  Table  Mountain  Water 
Co.  10  C€a.  869. 

179.  A  mayor  of  a  municipal  corpora- 
tion, in  pursuance  of  a  resolution  of  the 
board  of  aldermen  authorizing  him  to  bor- 
row money  from  a  certain  bank,  and  to  exe- 
cute the  note  of  the  corporation  therefor, 
borrowed  the  money,  but  executed  a  Ixmd 
therefor,  under  the  seal  of  the  corporation. 
Reidy  that  he  did  not  pursue  his  authority, 
and  that  his  act  was  not  binding  on  the  cor- 
poration. Ari.  Supreme  Ct.  1847,  Mayor 
&c.  of  Little  Rock  v.  State  Bank,  8  Arh.  (8 
Bngl)  227. 

F.  Execution. 

ISO.  General  role.  Contracts  which  a 
corporation  has  the  power  to  make,  may  be 
made  in  the  same  manner  that  a  natural  per- 
son would  make  them,  in  the  absence  of  any 
special  restriction.*  Wis.  Supreme  Ct.  1800, 
Blunt  V.  Walker,  11  Wis.  884. 

•  In  EDgland  It  ifl  held  tbat  persona  dealing  with  poblio 
companies  should  always  bear  in  mind  that  such  companies 


181«  A  corporation  to  whom  a  general 
power  to  make  contracts  of  a  certain  class  is 
expressly  given  by  its  charter,  without  special 
restraints,  have  an  implied  power  to  make 
such  contracts  in  any  mode  in  which  a  natural 
person  can.  And  an  additional  provision  in 
the  charter  that  such  contracts,  ^*  though  not 
under  seal,  if  subscribed  by  the  president, 
*  *  *  and  countersigned  by  the  secretary, 
shall  be  binding  and  obligatory  upon  the 
said  corporation,"  &c.,  does  not  have  the 
effect  of  excluding  the  corporation  from  all 
other  modes  by  which  natural  persons  could 
bind  themselves  in  such  contracts.  Conced- 
ing that  corporations  must  act  within  the 
powers  conferred  by  the  organic  laws  under 
which  they  are  created ;  and  even  that  they 
can  perhaps  disaffirm  the  most  solenm  and 
meritorious  engagements  entered  in^  by  them 
in  excess  of  those  powers ;  these  rules  are  not 
inconsistent  with  another,  which  is,  that  cor- 
porations, along  with  the  express  and  sub- 
stantive powers  conferred  by  their  ohar- 
ters,  take  by  implication  all  the  reasonable 
modes  of  execution  which  a  natural  person 
may  adopt  in  the  exercise  of  similar  powers ; 
unless  the  power  of  thus  contracting  is  plain- 
ly denied  to  it  by  its  organic  law.  The  object 
of  such  a  provision  is  to  foreclose  all  question 
and  doubt,  and  relieve  the  parties  with  whom 
contracts  are  thus  executed  from  the  burden 
of  proving  that  the  agents  with  whom  they 
deal  have  acted  by  due  authority.  iV.  Y, 
Ct.  of  Appeals,  1859,  First  Baptist  Church  v. 
Brooklyn  Fire  Ins.  Co.  19  i\r.  Y.  805. 

1S2*  An  executory  contract  by  a  corpora- 
tion, to  convey  or  lease  land,  may  be  binding 
though  not  executed  with  the  same  formality 
as  is  required  by  law  for  an  actual  lease  or 
conveyance.  [10  Vt.  230 ;  24  Id.  560.]  Ac- 
cordingly, where  an  agent  of  the  corporation 
had  made  an  agreement  to  lease,  under  which 
the  plaintiff  had  entered  with  the  knowledge 
of  the  company,  and  had  paid  rent  to  them, 
— Held,  that  they  were  bound  to  give  him  a 


ai«  essentially  different  from  an  ordinary  partnership  or 
firm,  for  all  purposes  of  contracts,  and  especially  In  respect 
of  evidence  against  them  on  legal  trials ;  and  should  iu»\st 
upon  all  contracts  with  them  being  by  deed  under  the  »eal 
of  the  company,  or  signed  by  deed  under  the  seal  of  the 
company,  or  signed  by  directors,  or  otherwise  executed  in 
the  manna:  prescribed  by  the  charter  regulating  the  com- 
pany. There  is  no  safety  or  security  for  any  one  dealing 
with  such  a  body  upon  any  other  footing.  The  same  obser- 
vation also  applies  in  respect  of  any  variation  or  alteration 
in  a  contract  which  has  been  made.  Williams  «.  Chester  & 
Holyhead  Railway  Co.  15  Jur.  823 ;  0  Snff.  X.  <fi  £>j.  497. 
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lease;  and  this,  notwithstanding  the  agent 
had  made  the  agreement  in  the  name  of  the 
corporation,  but  without  authority,  it  ap- 
pearing that  the  contract  had  been  ratified 
by  the  corporation.  Vt,  Supreme  Ot  1857, 
Conant  v.  Bellows  Falls  Canal  Co.  29  Vt, 
268. 

188.  Directions  as  to  mode  of  cxecation, 
in  bank  charters.  A  provision  in  the  char- 
ter of  a  bank,  *'  that  ail  bills,  bonds,  notes, 
and  erery  other  contract  or  engagement,  on 
behalf  of  the  corporation,  shall  be  signed  by 
the  president,  and  countersigned  by  the 
cashier,  and  the  funds  of  the  corporation  shall 
in  DO  case  be  liable  for  any  contract  or  en- 
gagement, unless  the  same  shall  be  signed 
and  countersigned  as  aforesaid,"  does  not 
apply  to  contracts  and  undertakings  implied 
in  law,  such  as  the  obligation  to  repay  de- 
posits. '  U.  8,  Supreme  Ot.  1820,  Mechanics 
Bank  of  Alexandria  v^  Bank  of  Columbia,  5 
Wheat  826. 

184«  A  clause  in  a  bank  charter,  that  the 
funds  of  the  company  should  in  no  case  be 
liable  for  any  contract  or  engagement  what- 
ever, unless  the  same  shall  be  signed  by  the 
president,  and  countersigned  by  the  cashier, 
does  not  apply  to  such  contracts  as  occur  in 
the  ordinary  business  of  the  corporation,  us- 
ually performed  by  the  cashier,  or  some  other 
ofScer  or  agent  It  does  not  restrict  the 
power  of  the  cashier  to  draw  and  indorse 
bills  of  exchange,  drafts,  and  checks,  in  the 
ordinary  discharge  of  his  duty  as  cashier. 
Any  other  construction  would  defeat  the 
banking  powers  given  by  the  charter.  Oa. 
Supreme  Gt.  1846,  Merchants  Bank  «.  Cen- 
tral Bank,  1  KeUy  418;  1849,  Carey  «. 
McDougald,?  (?a.  84. 

1S5«  The  effect  of  a  statutory  provision, 
that  contracts  made  by  banks,  and  notes  and 
bills  issued  as  money,*'  shall  be  signed  by  the 
president  and  cashier  of  the  bank,*^  is  not  to 
restrict  the  power  to  contract  to  these  agents 
only,  but  is  simply  to  render  the  signature 
necessary  evidence  to  be  produced  on  behalf 
of  the  party  seeking  to  enforce  the  contract. 
Minn.  Supreme  Ot,  I860,  Dana  «.  Bank  of 
8t.  Paul,  4  Minn  886. 

186.  —  in  general  banking  law.  Under 
a  general  banking  law,  providing  that  con- 
tracts made  by  banks,  and  all  bills  and  notes 
by  them  issued  and  put  in  circulation  as 
money,  shall  be  signed  by  the  president  or 
vice-president  and  cashier  thereof,  the  ordi- 


nary, or  what  may  be  termed  the  daily  busi- 
ness of  banking,  such  as  drawing,  indorsing 
and  accepting  bills  of  exchange,  giving  cer- 
tificates of  deposit,  &c.,  may  be  carried  on 
by  the  president  or  cashier,  either  being  au- 
thorized to  bind  the  institution,  in  the  absence 
of  any  specified  manner  of  transacting  such 
business  provided  for  in  the  articles  of  asso- 
ciation. Therefore,  a  bill  of  exchange  is 
binding  on  a  bank  organized  under  this  law, 
although  the  signature  of  the  president  only 
is  attached.  Ind.  Supreme  Ot,  1861,  Jones 
V,  Hawkins,  17  Ind,  650 ;  Allison «.  HubbeU, 
17  Ind,  669. 

187.  A  requirement  in  a  general  banking 
law,  that  all  contracts  made  by  banks,  and  all 
notes  and  bills  issued  as  money  shall  be  signed 
by  the  president  and  cashier,  extends  only  to 
paper  intended  to  circulate  as  money,  and  a 
draft  signed  by  the  president  only  constitutes 
a  valid  claim  against  the  bank.  Oonn»  Su- 
preme Ct,  1866,  Paine  c.  Stewart,  88  Conn. 
616.  And  see  Kilgore  v,  Bulkley,  14  Oann, 
862. 

188.  Section  21  of  the  general  VTiTcing 
law  of  New  York, —  which  declares  in  ex- 
press terms,  that  contracts  made  by  banking 
associations,  and  all  notes  and  bills  by  them 
issued  and  put  in  circulation  as  money,  ehaU 
be  signed  by  the  president  or  vice-president 
and  the  cashier  thereof — was  not  intended 
to  apply  to  drafts  or  bills  not  intended  for 
circulation  as  money,  drawn  in  the  ordinary 
course  of  banking  business  for  transferring 
the  ftmds  of  the  bank.  Nt)tes  and  bills, 
where  only  one  party  u  bound,  though  tech- 
nically, '*  contracts,^'  are  not  so  designated  in 
ordinary  legal  phraseology.  And  such  instru- 
ments, signed  by  the  cashier  alone,  are  valid. 
The  same  rule,  U  eeems^  would  apply  to  in- 
dorsements and  to  certificates  of  deposit  JV. 
r.  Ct,  of  Err<yr^  1842,  Safford  v.  Wyckofl^  4 
HiU,  442. 

189.  Such  a  provision  must  be  construed 
reasonably,  and  with  reference  to  the  objects 
in  view,  of  which  the  principal  one  was  the 
circulation  of  bank  notes.  There  are  many 
implied  contracts  which  necessarily  arise  in 
the  transaction  of  banking  business,  which, 
of  course,  need  not  be  evidenced  by  the  sig- 
nature of  any  ofScer  of  the  bank.  K  F.  A^ 
V.  Ohan,  Ct,  1844,  Boisgerard  v,  N.  Y.  Bank- 
mg  Co.  2  San€lf.  Oh.  28. 

190.  Contracts,  such  as  certificates  of  de- 
posit, bills  of  exchange,  &c,  certificates  of 
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checks,  which  by  mage  or  express  authority 
of  the  association,  a  cashier  or  teller  has 
power  to  execute,  do  not  require  the  signa- 
tuie  of  the  president  or  vice-president,  in  ad- 
dition to  that  of  the  cashier,  in  order  to  bind 
the  bank.  [10N.Y.126.]  KT.Ct.o/AppeaU, 
1859,  Barnes  «.  Ontario  Bank,  19  ivi  Y.  152. 

191*  A  banking  association  are  liable  for 
payments  made  upon  their  request,  if  the  in- 
strument on  which  such  payment  is  made  is 
executed  pursuant  to  authority  granted  by 
them,  although  it  is  not  signed  by  the 
president  or  yice-president,  and  cashier,  as 
contracts  are  required,  by  section  21  above 
mentioned,  to  be  signed.  N.  T,  Supreme  Ct, 
1848,  Leavitt «.  Blatchford,  5  Barb.  9. 

As  to  what  is  a  Corporate  seal,  and  how 
it  is  to  be  affixed  to  a  contract,  see  Seal. 

Aa  to  what  form  of  execution  may  render 
the  Ag^nt  or  officer  executing  the  contract 
personally  liable,  see  ir^fra  III,  2. 

192.  —  In  railway  eharter.  A  railway 
company  was  incorporated  by  an  act  of  Par- 
liament, one  section  of  which  enacted,  that 
the  directors  should  have  power  to  use  the 
common  seal  on  behalf  of  the  company,  and 
that  all  contracts  relating  to  the  affairs  of  the 
company,  signed  by  three  directors,  in  pursu- 
ance of  a  resolution  of  a  court  of  directors, 
should  be  binding  on  the  company.  A  fol- 
lowing section  enacted,  that  the  directors 
should  have  full  power  to  employ  all  such 
managers,  officers,  agents,  clerks,  workmen, 
and  servants,  as  they  should  think  proper. 
By  a  resolution  of  the  board  of  directors, 
signed  by  their  chairman,  the  plaintiff  was 
appointed  agent  to  negotiate  with  another 
railvray  for  the  lease  of  the  line.  JSeldy  that 
the  contract  was  not  binding  on  the  company, 
it  not  having  been  sealed  or  executed  with 
the  required  formalities.  Exeh.  1849,  Cope  v, 
Thames  Haven  Dock  Ac  Co.  8  Exeh,  841 ;  18 
Law  J.  N.  a.  845. 

193.  _  in  English  Joint  stock  companies 
act.  The  joint  stock  companies  act  (Stat.  7 
&  8  Vict  ch.  110,  §  44)  enacts,  among  other 
things,  that  every  contract  made  in  behalf  of 
a  joint  stock  company  registered  under  that 
act,  "  shall  be  in  writing,  and  signed  by  two, 
at  least,  of  the  directors  of  the  company," 
^  and  shall  be  sealed  with  the  common  seal 
thereof,  or  signed  by  some  officer  of  the  com- 
pany on  its  behalf,  to  be  thereunto  expressly 
authorized  by  some  minute  or  resolution  of 
t!ie  board  of  directors  applying  to  the  partic- 


ular case ;  and  t'^at  in  the  absence  of  such  requi- 
sites, or  any  of  them,  any  such  contract  shall 
be  void  and  ineffectual  (except  as  against  the 
company  on  behalf  of  whom  the  same  shall 
have  been  made),**  &c.  In  an  action  by  such 
a  company,  upon  an  unilateral  covenant  to  pay 
money  advanced  by  it,  for  the  repayment  of 
which  an  annuity  was  granted,  with  a  condi- 
tion that  certain  property  was  to  be  sold  to 
pay  the  arrears  of  the  annuity, — Eeld^  that 
the  contract,  if  it  had  the  general  legal  requi- 
sites, need  not  be  in  the  particular  form  re- 
quired by  the  statute ;  that,  being  a  contract 
on  the  part  of  the  covenantor  only,  it  was  not 
a  contract  "  en  hehHf  of  the  oompa/ny^^''  within 
the  meaning  of  the  act ;  but  that  to  bring  a 
contract  within  the  act,  it  must  be  one  in 
which  the  company  contracts  to  do  some- 
thing in  eoneideration  of  something  else  to  be 
done.  (7.  P.  1852,  British  Mut.  Life  Ass.  Co. 
9.  Browne,  12  C.  B.  728 ;  14  Eng,  L.  db  Eq. 
285;  22  Law  J.  K  8,  51;  16  Jur.  1158. 

194.  The  contract  was  between  L.  and  his 
wife,  of  the  first  part ;  the  defendant,  of  the 
second ;  the  plaintiff,  a  joint  stock  company, 
of  the  third ;  and  the  trustees  of  the  com- 
pany, of  the  fourth ;  in  consideration  of  £200 
advanced  to  L.  by  the  company  on  the  exe- 
cution. L.  and  the  defendant  covenanted  to 
pay  an  annuity  to  the  plaintiff  and  that  L. 
should  keep  on  foot  a  policy  on  his  own  life, 
and  one  upon  his  wife's.  L.  and  his  wife 
further  granted  to  the  trustees  their  interest 
in  a  certain  j&eehold  property,  upon  trust  to 
pay  therefrom,  by  sale  or  otherwise,  the  ar- 
rears of  the  annuity,  and  pay  over  the  surplus 
moneys  received,  to  the  parties  entitled  there- 
to. The  action  was  covenant  by  the  company 
against  the  defendant  for  the  non-payment  of 
the  annuity,  and  for  not  keeping  on  foot  the 
policies ;  and  defendant  pleaded  that  it  was  a 
contract  made  on  behalf  of  a  completely  reg- 
istered joint  stock  company,  under  the  Stat 
7  &  8  Yict.  ch.  110,  §  44,  and  that  it  was  void 
because  it  was  not  executed  with  the  formali- 
ties thereby  required.  Seld^  that  the  plea  was 
bad,  the  contract  not  being  one  made  on  behalf 
of  the  company,  and  being  an  unilateral  one, 
on  i^hich  the  covenantee  might  sue  without 
executing  it.  lb, 

195.  Where  a  check  on  a  company's 
bankers,  for  payment  to  a  third  party  of  tiie 
company's  money,  was  drawn  by  three  di- 
rectors, in  the  name  of  the  company,  but  the 
document  was  signed  by  them  in  their  own 
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names,  and  conntersigned  by  the  secretary  of 
the  company,  adding  to  his  name  '*  Secretary," 
and  a  stamp  bearing  the  name  of  the  com- 
pany was  affixed,  but  the  three  directors  did 
not  appear  on  the  face  of  the  check  to  be  di- 
rectors, or  to  sign  as  such, — Hdd,^  that  it  did 
not  purport  to  be  the  check  of  the  company, 
and  was  not  binding  on  them.  G.  P.  1850, 
Serrell  v.  Derbyshire  &c.  Railway,  19  Law  J, 
J^.  8,  871  ;9  O.B.  811, 

G.  Modifications. 

196.  Alteration.  Where  a  joint  note, 
signed  by  the  directors  of  a  joint  stock  com- 
pany, was  afterwards  altered  by  the  secretary 
into  a  joint  and  several  note,  without  the 
knowledge  or  authority  of  the  directors,  of 
whom  the  defendant  was  one,  and  in  answer  to 
a  letter  from  the  holders,  informing  the  de- 
fendant of  the  dishonor  of  the  joint  and  sepa- 
rate note"  of  himself  and  the  other  directors 
who  were  parties  to  it,  he  said  that  their  letter 
should  have  his  earliest  attention, — Held,  that 
this  did  not  amoimt  to  an  assent  to  the  altera- 
tion of  the  note,  by  the  defendant,  and  that  he 
was  not  bound  thereby.  C7.  P.  18*26,  Perring 
V,  Hone,  4  Bingh.  28;  8  Carr.  A  P.  401 ;  12 
Moore^  185. 

197.  Extension,  A  sealed  contract  to  build 
a  railroad  within  a  certain  time  may  be  ex- 
tended by  a  parol  agreement,  and  a  recovery 
had  for  services  upon  it,  if  accepted,  subject 
to  the  deduction  of  the  loss  arising  from  such 
extension.  Vt,  Supreme  Ct.  1855,  Barker  «. 
Troy  cfc  Rutland  R.  R.  Co.  27  Vt  766. 

19$.  Release.  Where  a  railroad  con- 
tractor was  released  from  the  completion  of 
the  work  under  the  contract,  by  the  consent 
of  the  company, —  Hdd^  that  he  could  re- 
cover for  the  work  in  an  action  of  asaurnpsit. 
Md.  Ct.  of  AppeaiU^  1S50,  Rodemer  v.  Hazel- 
hurst,  9  Oill,  288 ;  1854,  Baltimore  &  Ohio 
R.  R  Co.  r.  Resley,  7  Md.  297. 

199.  Rescission/  A  contract  to  build 
and  set  up  engines  for  a  corporation  was 
made  with  them  through  their  agent,  who 
became  insolvent  before  the  engines  were 
completed ;  the  contractor,  thereupon,  sup- 
posing the  corporation  to  be  involved  in 
their  agent's  insolvency,  stopped  his  work, 
carried  away  parts  of  the  engines  already 
set  up,  and  gave  notice  that  he  should  not 
complete  the  engines  without  further  secu- 
rity, and  the  corporation  told  him  that  they 


did  not  consider  themselves  bound  by  tho 
contract.  Eeld^  that  the  contract  was  dis- 
charged. MoBS^  Supreme  Ct  1858,  Adams 
V.  Boston  Iron  Co.  10  Chray^  496. 

200.  A  contract  made  by  authority  of  a 
vote  of  a  town  cannot  be  rescinded  by  a 
subsequent  vote,  without  notice  to,  or  the 
consent  of,  the  other  party.  Mom.  Supreme 
Ct  1837,  Allen  v.  Inhabitants  of  Taunton, 
19  Pick.  485. 

2.  By  what  agencies, 

201.  By  agents  and  officers  generally, 

A  vote  of  the  corporation  is  not  necessary 
to  be  shewn,  in  order  to  authorize  a  contract 
made  on  its  behalf,  by  an  agent  or  officer, 
in  the  scope  of  his  usual  authority.  K  H. 
Superior  Ct  1817,  Eastman  o.  C6o8  Bank,  1 
K  H,  23 ;  Me.  Supreme  Ct  1840,  Lime  Rock 
Bank  v.  Kacomber,  29  Me.  564.  And  see 
Consociated  Presbyterian  Society  of  Gjeen's 
Farms  v.  Staples,  23  Conn.  544. 

As  to  Implying  corporate  /contracts  from 
acts  of  agents,  &c.,  see  euproy  136-140. 

202«  Persons  dealing  with  a  manufactur- 
ing and  trading  corporation  are  not  bound 
by  the  specifically  enumerated  powers  of  the 
officers  as  contained  in  the  by-laws,  but  as 
against  third  persons,  such  officers  shall  be 
taken  to  have  the  authority  which  their  des- 
ignations ordinarily  imply;  the  treasurer 
to  do  acts  relating  to  their  finances,  the  sec- 
retary to  keep  records,  the  general  agent  to 
manage  the  business  for  which  the  corpora- 
tion is  chartered ;  and  such  acts  arc  binding 
upon  the  corporation  without  express  au- 
thority; and  are  not  invalid  merely  be- 
cause certain  special  and  enumerated  powers 
are  conferred  upon  such  officers  by  the  by- 
laws, but  which  do  not  exclude  other  pow- 
ers. Thus  where  the  by-laws  of  a  manufac- 
turing and  trading  company  enumerate  the 
powers  of  their  general  agent  as  being  to 
purchase  stock,  contract  for  work  and  ma- 
terials, and  to  superintend  the  business,  he 
is  not  by  such  enumeration  to  be  restricted 
from  the  exercise  of  the  ordinary  powers 
which  his  designation  ordinarily  implies. 
Mass.  Suprems  Ct  1853,  Fay  v.  Noble,  12 
Cuith.  1. 

203.  By  directors.  Joint  stock  compa- 
nies, under  Stat.  7&  8  Vict.  ch.  110,  ere 
held  bound  by  contracts  made,  by  a  compe- 
tent board  of  directors,  though  not  under 
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seal,  and  not  made  in  strict  compliance 
with  the  acts.  But  those  who  seek  to  bind 
such  companies,  on  contracts  made  with  the 
directors,  most  show  their  authority  to  bind 
the  company,  either  by  the  terms  of  the 
deed  of  settlement,  or  that  the  body  of  the 
shareholders  authorized  these  persons  to  act 
on  their  behalf  -KrcA.  1848,  Ridley  «.  Plym 
outh  &c.  Co.  2  Exch,  711 ;  Ridley  «.  Plym 
oath  &c.  Grinding  Co.  12  Jur,  542 ;  11  Law 
J.  N.  A  252. 

204.  A  contract,  under  the  seal  of  a  joint 
stock  company,  cannot  be  avoided  merely 
by  showing  an  excess  of  authority  on  the 
part  of  the  directors  by  whom  the  contract 
was  made.  To  affect  the  right  of  the  other 
contracting  parties  to  enforce  the  contract, 
some  prejudice  to  the  shareholders  to  the 
knowledge  of  such  parties  should  be  shown. 
Q.  B,  1855,  Royal  British  Bank  v,  Turquand, 
83  EnLg.  L.  df.  Eq,  273;   24  Law  J.  N.  8.  327. 

205.  A  private  agreement  made  by  the 
directors  in  their  private  capacity, — Held^ 
not  binding  on  the  corporation.  Hughes  o. 
Bank  of  Somerset,  5  Litt,  45. 

206.  By  a  committee.  A  corporation,  un- 
less expressly  restrained  by  its  charter,  may 
contract  through  the  agency  of  a  select  com- 
mittee of  its  members.  Pa.  Supreme  Ct. 
1820,  Berks  &  Dauphin  Turnpike  Co.  «. 
Myers,  6  8erg,  db  B,  12. 

207.  A  vote  giving  to  a  committee  author- 
ity to  superintend  the  building  of  a  house, 
includes  the  power  to  make  the  necessary 
contracts,  if  it  does  not  appear  that  any 
other  committee  or  agent  was  entrusted  with 
this  power,  since  the  making  of  contracts  is 
essential  to  the  building  of  the  house ;  and 
although  such  power  does  not  extend  to  the 
making  a  contract  by  deed,  yet  the  contract 
under  the  seals  of  the  committee,  connected 
with  the  vote  of  the  town,  is  admissible  and 
sufficient  evidence  of  a  contract  by  the  town. 
Where  the  agent  of  a  corporation  contracts 
for  their  use,  imder  his  own  seal,  though  he 
does  not  bind  the  corporation  in  a  deed,  yet 
if  he  had  authority  to  make  the  contract,  it 
will  be  binding  upon  them  as  evidence  of 
such  contract.  [10  Johns.  65;  7  Cranch, 
805.]  Mass.  Supreme  Ct.  1824,  Damon  v. 
Granby,  2  Piek.  345. 

208.  A  committee  of  a  corporation  ap- 
pointed to  erect  or  repair  a  building,  have 
power  to  employ  others  to  do  the  work,  or 
to  parcel  out  the  job  to  themselves,  employ- 


ing each  for  a  portion  of  the  work,  if  no  in- 
dication of  bad  faith  appears;  and  where 
they  do  so,  each  may  maintain  a  separate 
action  against  the  corporation  for  the  value 
of  his  services,  &c.  Vt  Supreme  Ct.  1834, 
Geer  v.  Bchool  District  in  Richmond,  G  Vt. 
76.  To  the  same  efifect,  1846,  Bawyer  v. 
Methodist  Epis.  Soc.  18  Vt  405 ;  1847,  Rogers 
V,  Danby  Universalist  Soc.  19  Vt.  187 ;  Me. 
Supreme  Ct  1855,  Junkins  v.  Union  School 
District,*  89  Me.  220. 

209.  A  committee  of  a  corporation,  au- 
thorized to  make  a  purchase  and  to  give  ob- 
ligations in  the  name  of  the  company  for 
their  notes,  signed  by  the  president,  <&c., 
given  in  payment  of  the  purchase  money,  are 
restricted  to  that  form  of  obligation.  They 
have  no  power  to  give  a  note  for  the  pur- 
chase money.  And  a  note  given  by  them 
with  a  proviso  that  it  is  to  be  exchanged  for 
one  duly  executed  by  the  president,  &c.,  is 
not  valid.  But  the  seller  may  recover  the 
purchase  money,  on  the  common  counts. 
Conn.  Supreme  Ct  1840,  Chestnut  Hill  Reser- 
voir Co.  v.  Chase,  14  Conn.  123. 

See  also  Committees. 

210.  A  contract,  on  behalf  of  a  corpora- 
tion, entered  into  by  a  minority  of  a  com- 
mittee appointed  for  that  purpose,  and  not 
ratified  by  a  majority,  nor  by  the  corpora- 
tion, does  not  bind  the  latter.  Me.  Supreme 
Ct  1834,  Trott  v.  Warren,  11  Me.  (2  Fairf.) 
227. 

211.  Where  a  corporation  by  vote,  with- 
out any  restriction  or  condition,  authorize  a 
committee  to  make  a  contract,  if  the  com- 
mittee go  on  immediately  to  do  so,  acting 
within  the  powers  given,  the  contract  will 
be  binding,  although  the  meeting  a^oum 
over,  and  at  the  a^oumed  day,  after  the 
making  of  the  contract,  vote  to  rescind  their 
action.  To  affect  the  powers  of  the  commit- 
tee by  an  adjournment,  the  subject  should 
have  been  suspended,  or  the  committee  di- 
rected not  to  proceed  till  the  meeting  was 
dissolved.  Mass.  Supreme  Ct.  1845,  Hunne- 
man  v.  Inhabitants  of  Grafton,  10  Mete.  454. 

212.  By  president  and  secretary.  A  note 
and  mortgage  made  by  the  president  and 

*  In  this  case  the  decision  is  rested  in  part  upon  the  prin- 
ciple that  under  the  statute  a  msjorlty  of  the  officers  might 
exendse  the  power ;  but  the  case  In  19  Vt.  sustains  the  rlevr 
that  whether  a  minority  or  the  whole  act  in  contraotlng  with 
one  of  their  own  number,  is  immaterial,  the  principle  being 
the  same  as  that  which  sanctions  a  contract  between  a  cor* 
poFstion  and  a  member. 
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secretary,  and  signed  by  them  as  such,  binds 
the  corporation.  Gal.  Supreme  Ct,  1858, 
Rowe  V.  Table  Mountain  Water  Co.  10  Cal 
441. 

218.  By  president  and  cashier.  Under  a 
direction  in  a  banking  law  that  the  presi- 
dent and  cashier  shall  eign  the  contracts  of 
the  association,  their  official  signatures  to  a 
contract  on  behalf  of  their  association,  fur- 
nish presumptive,  if  not  conclusive  evidence, 
that  it  was  made  by  the  association.  K  Y, 
Supreme  Ct  1845,  Gillett  r.  Campbell,  1  Den, 
520. 

214.  By  president.  A  corporation  is  not 
bound  by  an  express  or  implied  contract 
made  by  the  president,  unless  he  has  power 
to  bind  it  by  the  charter,  or  by  acts  of  the 
corporation  authorizing  or  ratifying  the  con 
tract.  Ky,  Ct,  of  AppeaU,  1858,  Mt.  Sterling 
&C.  Tump.  Co.  r.  Looney,  1  Mete,  550. 

215.  An  agreement  of  the  president  of  a 
private  corporation  will  not  be  evidence 
against  the  corporation,  without  something 
from  which  it  may  be  inferred  to  have  been 
within  the  scope  of  his  authority.  Pa,  Su- 
preme Ct,  1845,  Farmers  Bank  of  Bucks 
County  V,  McKee,  2  Pa.  St.  318. 

216.  A  charter  giving  the  president  and 
directors  coi^ointly  power  to  bind  the  cor- 
poration by  contracts,  does  not  give  the 
president  alone  such  power,  and  a  contract 
signed  by  him  without  the  seal  of  the  cor- 
poration will  not  support  an  action  against 
them.  Ky,  Ct.  o/Aj^>edU^  1815,  Macbean  v, 
Irvine,  4  Bitb^  17. 

217.  If  a  corporation  hold  out  their  presi- 
dent as  authorized  to  make  contracts  of  a 
certain  character,  a  secret  limitation  of  his 
authority  does  not  affect  third  persons  deal- 
ing with  him  in  good  faith,  and  without 
notice  of  such  limitation.  And  although  it 
will  be  incumbent  on  such  parties  in  an  ac- 
tion on  the  contract  to  offer  competent  and 
sufficient  evidence  of  the  authority  of  the 
president  to  bind  the  company,  less  evidence 
may  be  reasonably  sufficient  when  no  issue 
concerning  it  is  made  on  the  record.  In  such 
a  case  evidence  of  the  usage  of  such  com- 
panies generally  to  make  contracts  through 
their  presidents,  in  such  a  manner,  may  be 
regarded  as  sufficient.  [8  Wheat.  860;  1 
Pet  46.]  U,  S.  Supreme  Ct.  1856,  Commer- 
cial Mutual  Marine  Ins.  Co.  «.  Union  Mutual 
Ins.  Co.  10  Eine.  818. 

218.  By  secretary.   The  plaintiff  a  share- 


holder in  a  joint  stock  company,  sued  the 
directors  on  two  bills  drawn  by  him  for 
goods  supplied  to  the  company,  and  accept- 
ed by  their  secretary.  It  appeared  that  tiie 
secretary  was  authorized  by  the  directors  to 
accept  in  their  names  bills  drawn  by  the 
plaintiff's  brother.  Eeld^  that  this  did  not 
authorize  the  secretary  to  accept  bills  drawn 
by  the  plaintiff ;  and  that  the  plaintiJQ^  be- 
ing a  member  of  the  company,  and  conse- 
quently a  partner  with  the  defendant  and 
the  rest  of  the  shareholders,  could  not  main- 
tain the  action.*  6^  P.  1827,  Neale  v.  Tu^^ 
ton,  4  Binffh.  149 ;  12  Moore,  865. 

219.  The  cost  of  repairs  expended  upon 
property  belonging  to  a  benefit  building  so- 
ciety, upon  the  direction  of  the  secretary  to 
the  society, — EM,  recoverable  against  the 
trustees  ojf  the  society,  where  there  was  no 
rule  precluding  the  secretary  from  giving 
such  orders.  C.  P.  1868,  Allard  v.  Bourne,  15 
C.  B.  K  S.  468. 

220.  Bj  treasarer.  A  vote  of  the  direc- 
tors authorizing  the  treasurer  of  the  corpora- 
tion to  hire  money,  on  such  terms  ai\jd  condi- 
tions as  he  might  think  most  conducive  to 
the  interests  of  the  company,  empowers  him 
to  draw  to  his  own  order,  and  indorse,  as 
treasurer,  bills  of  exchange ;  and  the  com- 
pany are  liable  upon  such  bills.  Me.  Supreme 
Ct.  1841,  Belknap  9,  Davis,  10  Me.  455. 

221.  A  corporation,  having  recovered 
judgment  and  issued  execution  against  their 
debtors,  voted  to  leave  thq  whole  matter  to 
the  directors  with  power  to  compromise,  and 
the  directors  passed  a  vote  that  they  would 
receive  notes  for  a  less  sum  than  the  amount 
of  the  judgment,  and  let  the  execution  stand 
as  security  for  the  payment  of  the  notee.  The 
treasurer  received  the  notes,  giving  the 
makers  thereof  a  receipt  by  which  it  was 
stipulated  that  the  execution  should  be  can- 
celed when  the  notes  were  paid.  Edd^  tliat 
as  against  the  latter,  the  contract  was  to  be 
deemed  that  embodied  in  the  treasurer's  re- 
ceipt, and,  upon  default  in  the  payment  of 
the  notes,  execution  might  be  issued  for  the 


*  In  Mtion  agalntk  <me  of  the  dlreeton  of  a  Joiol  tlMk 
oompuiy  which  had  ceaaed  working,  for  aalarjr  dae  to  (ho 
plaintiff  as  Ita  oleik.  It  was  hUdy  that  the  fibct  of  the  do- 
fendant*8  having  paid  the  demand!  of  another  penon 
against  the  oompany,  for  work  done  on  the  order  of  the 
secretary  of  the  company,  was  admissible  evidence  to  show 
tlukt  he  had  authorised  the  work  in  respect  of  which  the 
plaintiff  sued.  Ehnes  «.  Ogle,  S  Bng,  L.  db  Eq.  879;  15 
•Air.lSO. 
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taXL  amount  of  the  jadgment  Although  the 
Tote  of  the  corporation  and  the  directora  is 
to  be  looked  to  as  the  source  of  authority, 
yet  it  waa  only  in  the  nature  of  a  proposi- 
tion, and  not  binding  until  acted  upon  by 
the  other  party;  and  it  was  competent  for 
the  treasurer,  if  he  could,  to  make  an  ar- 
langement  more  favorable  to  the  corporation, 
and  for  them  to  ratify  it  M<us,  Supreme  Ct, 
1845,  Richardson  v,  Boston  Chemical  Library, 
9  Mete  42. 

222.  By  cashier.  An  assignment  of  a 
certiiScate  of  sale  on  execution,  executed  by 
the  cashier  of  a  bank,  at  the  bank  in  busi- 
ness hours,  as  the  act  of  the  bank,  and  under 
the  seal  of  the  bank,  to  a  redeeming  creditor, 
18  presumed  to  have  been  duly  authorized. 
[22  Wend.  848,  0  Paige,  54.]  And  it  seems 
that  proof  that  there  was  no  vote  of  the  di- 
rectors would  not  be  enough  to  repel  the  pre- 
sumption. A  creditor,  having  the  right  to 
purchase  fix>m  a  corporation,  must  of  neces- 
sity have  the  right  to  deal  with  the  principal 
officer  or  agent  of  the  company  who  may  be 
found  at  its  place  of  business.  N.  T.  Su- 
preme Ct,  1845,  Bank  of  Yergennes  t>.  War- 
ren. 7  mn,  91. 

As  to  the  obligation  of  contracts  made  by 
agents  and  officers  of  corporationa  consid- 
ered as  depending  upon  the  scope  of  busi- 
ness of  Partteolar  kinds  of  corporations^  see 
the  titles  of  the  various  corporations; — d.  g. 
Baihls;  In8UB*.ncb  Companies;  Maiotfac- 

TURCTO  COMFANIES  ;  BaILBOAD  CoifPANIES  ; 

Rbligious  Cobporationb. 

So  far  as  the  obligation  of  contracts  turns 
on  the  functions  and  powers  appertaining  to 
a  PartieiilAr  officer,  see,  also,  Offigebs  ;  Di~ 
bbctob;  PBBsmKNT;  Sbcbbtabt. 

223.  By  agents.  That  a  corporation  is 
not  bound  by  acta  of  its  agents  which  are  not 
within  the  limits  of  the  authority  conferred 
on  them,— see  Hartford  Bank  «.  Hart,  8  Day^ 
493 ;  Wyman  r.  HaUowell  &  Augusta  Bank, 
14  Man,  62 ;  Bellows  «.  The  Same,  3  M<u. 
81 ;  Salem  «.  Gloucester  Bank,  17  JfoM.  1. 

224.  A  coipo^tion  may,  by  its  officers  or 
^ents,  make  a  promissory  note;  but  the  au- 
tliority  of  the  officers  or  agents, — e.  g,  the 
president  and  secretary,  the  latter  being  also 
general  managing  agent, — and  the  fact  that 
the  note  waa  given  in  the  legitimate  business 
of  the  company,  must  be  proved.  A  corpo- 
ration cannot  be  bound  by  its  agents  for  acts 
not  within  the  powers  conferred  upon  it  by 


its  charter.  Contracts  based  on  such  acts 
are  void,  and  a  subsequent  ratification  by  the 
directors  will  not  render  them  valid.  Hf.  F. 
Ct  of  Hhrarsy  1846,  McCullough  v.  Moss,  5 
I>en.  567 ;  *  JV.  r.  Supreme  Ct  1848,  Benedict 
V.  Lansing,  Id.  284.  But  see  Dubois  v.  K.  T. 
&  Harlem  R.  R.  Co.  1  K  Y.  Leg.  Obe,  862. 

225.  An  agent  who  undertakes  to  bind  a 
corporation,  by  the  execution  of  a  promis- 
sory note,  must  show  that  he  hod  authority 
for  that  purpose,  and  that  it  had  the  facully 
of  becoming  bound  for  the  payment  of  mon- 
ey. Ala.  Supreme  Ct  1846,  Harwood  «. 
Humes,  9  Ala,  N,  S.  659. 

226.  In  order  to  hold  a  corporation  liable 
for  money  borrowed  in  their  name  by  their 
clerk  or  agent,  and  by  him  converted  to  his 
own  use,  it  must  be  shown  either  that  he  had 
a  general  authority  to  borrow  on  the  com- 
pany's credit,  or  a  particular  authority  to  ob- 
tain the  loan  in  question,  or  that  the  conduct 
of  the  corporation  was  such  as  to  create  a 
well-founded  belief  in  the  lender  that  he  had 
such  a  general  or  special  power.  It  is  not 
enough  to  show  that  in  two  or  three  previous 
instances  he  had  borrowed  money  of  other 
persons  in  the  name  of  the  corporation,  in 
which  cases,  the  loans  having  been  applied 
to  the  use  of  the  corporation  were  repaid  by 
another  clerk.  It  should  be  shown  either 
that  he  was  in  the  habit  of  borrowing  of  the 
plaintiff,  and  that  such  loans  had  been  thus 
ratified  by  the  corporation,  or  that  his  cus- 
tom of  borrowing  of  other  persons,  with 
such  ratification  by  the  corporation,  was 
known  to  the  plaintiff  when  he  made  the 
loan.  N,  H,  Superior  Ct  1837,  Martin  «. 
Great  FaUs  Manuf  Co.  ^  N.  H,  51. 

227.  Action  on  a  note,  purporting  to  be 
that  of  a  manufacturing  corporation.  Proof, 
that  the  note  running  in  the  name  of  the 
corporation  was  signed  by  a  clerk  of  the  cor- 
poration, in  the  name  of  the  agent  as  agent, 
and  by  his  direction ;  that  the  same  form  of 
execution  had  been  recognized  and  approved 
by  the  company  as  binding  them ;  and  that 
the  money  for  which  the  note,  was  given  was 
used  by  the  corporation  in  its  business. 
Hdd^  that  this  was  sufficient  evidence  to  go 
to  the  jury  of  the  execution  of  the  note  by 
the  company.  N,  T,  Supreme  Ct.  1857,  Mead 
f>,  Eeeler,  34  Barb.  20. 

*  But  fts  to  how  far  thla  eaae  is  to  tw  foDowed  In  respeot  to 
the  appUcfttloD  of  th9  principle,  lee  Mom  «.  M oCnUMigh,  7 
iBar&.S79. 
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228«  That  in  an  action  against  a  corpora- 
tion on  a  contract  made  by  its  agent,  it 
makes  no  difference  whether  the  agent  who 
made  the  contract  was  appointed  under  seal 
or  by  vote, — see  Finlay  v.  Bristol  &  Exeter 
Hallway  Co.  7  Exch,  409 ;  0  Eng,  L.  d  Eq.  483. 

229,  By  a  ^^  general  agent.''  Where  a 
corporation  have  a  board  of  directors,  under 
whose  general  supervision  and  control  the 
business  of  the  corporation  is  transacted,  an 
agent,  who  attends  to  the  daily  routme  of 
business,  and  its  management  under  all  ordi- 
nary circumstances,  has  no  authority,  by  vir- 
tue merely  of  his  agency,  to  make  a  contract 
creating  a  general  lien  upon  the  personal 
property  of  the  company,  to  secure  money 
borrowed,  but  such  contract  must  receive  the 
approval  of  the  board  of  directors.  A  gene- 
ral agent  might  be  deemed  vested  with  pow- 
er to  make  such  contracts,  when  necessary,  in 
the  intervals  of  corporate  meetings,  if  the 
corporation  had  no  other  board  of  control 
but  the  agent ;  but  if  they  have  such  a  board, 
under  whose  control  the  agent  was  acting, 
such  a  contract  by  the  agent  without  their 
sanction  is  not  binding.  Vt  Supreme  Ot 
1848,  Whitwell  t>.  Warner,  20  Vt.  426. 

Compare  Agents,  69-75, 

280.  A  general  power  given  to  the  busi- 
ness manager  of  a  corporation,  does  not  au- 
thorize him  to  bind  the  corporation  as  maker 
of  a  promissory  note.  Za.  Supreme  Ct,  1867, 
Culver  «.  Leovy,  19  La,  Ann,  202. 

281.  Or  as  the  drawer  or  acceptor  of  a 
bUl  of  exchange.  Exch.  1847,  Brown  f>,  By- 
ers,  16  Law  J.  N,  8,  112;  16  Mees.  dh  TT.  252. 

282«  Where  a  corporation  have  adopted, 
for  the  purpose  of  signing  their  notes,  the 
name  of  a  mercantile  firm,  their  general 
agents,  such  notes  so  made  on  their  behalf, 
will  bind  the  corporation ;  and  such  adop- 
tion may  be  inferred  from  corporate  acts,  or 
from  the  acts  and  statements  of  the  agents 
and  the  silent  acquiescence  of  the  corporar 
tion,  no  vote  appearing  on  their  records  to 
limit  the  powers  of  their  agents  in  this  re- 
spect. When  a  corporation  consists  of  a 
small  number  of  persons,  like  a  partnership, 
they  may  conduct  all  their  business  by  con- 
versation without  formal  votes.  And  when 
general- and  very  large  powers  are  exercised 
by  an  agent  or  firm  apparently  entrusted 
with  the  whole  business  of  the  corporation, 
and  no  vote  appears,  on  the  production  of 
their  records,  prescribing  or  limiting  their 


powers,  the  corporation  are  as  well  bound  by 
the  declarations  and  statements  of  such 
agents  upon  the  subject  of  the  dealings  of  the 
corporation,  and  whilst  acting  therein,  as  by 
their  acts  and  contracts.  Mcus.  Supreme  Ct, 
1849,  Melledge  v,  Boston  Iron  Co.  6  Cusk. 
168. 

288.  The  acceptance  of  bills,  by  a  general 
agent  of  an  incorporated  company,  to  avoid 
the  suspension  of  work  of  great  importance 
to  the  corporation,  does  not  fall  within  that 
class  of  cases  of  extraordinary  emergency,  or 
overruling  necessity,  in  which  an  agent,  fix>m 
the  very  necessities  of  the  case,  is  justified  in 
deviating  from  the  authority  conferred  on 
him.  Pa.  Supreme  Ct,  1859,  Sewanee  Mining 
Co.  V.  McCall,  8  Head,  619. 

234«  The  notes  of  an  association  or  partr 
nership  company,  given  by  their  general 
agent,  bind  the  company,  if  within  the  scope 
of  its  business,  and  given  for  a  considera- 
tion going  to  their  use ;  and  the  authority  of 
the  agent  may  be  inferred  by  the  jury  froih 
the  fact  that  the  notes  were  made  with  the 
knowledge  and  concurrence  of  some  of  the 
members  of  the  company,  unless  the  articles 
of  association  restrict  the  management  to  a 
board;  in  which  case  such  concurrence  on 
the  part  of  a  member  of  the  board  should 
be  shown.  Mass,  Supreme  Ct,  1816,  Odiome 
V,  Maxey,  13  Mass,  178 ;  and  a  further  de- 
cision in  S.  C.  1818, 15  Id.  89. 

285.  The  genersd  agent  of  a  corporation, 
clothed  with  certain  powers  by  the  charter, 
or  the  lawful  act  of  the  corporation,  may  use 
that  power  for  an  unauthorized,  or  even 
a  prohibited,  purpose,  in  his  dealings  with 
an  innocent  third  party,  and  yet  the  corpora- 
tion will  be  held  liable  for  his  acta  Ind. 
Suprene  Ct,  1865,  Madison  &  Indianopolis 
R  R  Co.  «.  Norwich  Saving  Society,  24  ItuL, 
457, 

286.  Where  a  corporation  have  a  general 
agent,  who  is  employed  by  them  for  the  ex- 
press purpose  of  receiving  and  transporting 
merchandise  for  hire,  and  is  held  out  to  tiie 
world  as  invested  with  authority  for  this  pur- 
pose, if  goods  are  delivered  to  him  to  be 
transported  in  the  way  of  his  duty,  the  cor- 
poration will  be  liable  for  the  manner  in 
which  that  duty  is  performed,  and  the  con- 
tract of  bailment  may  be  regarded  as  made 
with  them.  Instructions  to,  or  arrangements 
with,  such  agent,  as  to  receiving  such  goods, 
not  made  known  to  the  public,  or  to  the 
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party  contractiiig  with  them,  cannot  affect 
the  liability  of  the  corporation.  N,  H,  Su- 
perior Ct,  1848,  Mayall  v.  Boston  &  Maine 
R  R.  19  N.  K  122.  8.  P.  Vt.  Supreme  Ct, 
1851,  Farmers  &  Mechanics  Bank  «.  Cham- 
plain  Transportation  Co.  28  Vt,  186.  Com- 
pare EUdns  «.  Boston  &  Maine  R  R  8  Fast, 
275. 

287*  An  indiyidnal  who  is  held  out  as 
the  agent  of  a  transportation  company; 
^hose  duties  consist  in  receiving  goods  and 
freight;  and  whose  name  appears  on  the 
face  of  the  company's  printed  bills  of  lading, 
can  make  a  contract  for  carrying  goods  which 
any  authority  of  the  company  can  make, 
within  the  scope  of  their  business.  Pa,  Su- 
preme Ct.  1867,  Baltimore  &  Philadelphia 
Steamboat  Co.  v.  Brown,  54  Pa.  St,  77. 

28S«  The  general  agent  of  a  company  is 
not  re^wnsible  for  bad  debts,  or  for  the  neg- 
ligence or  faithlessness  of  agents  necessarily 
employed  by  him ;  he  is  discharged  if  he 
exercised  reasonable  diligence  to  see  that  they 
performed  their  duties.  S.  O.  Ct,  of  Appeals^ 
1848,  Williams  v.  Gregg,  2  Strobh.  Eq,  297, 
309. 

239.  By  members.  Indiyidual  members 
of  a  corporation  cunnot,  unless  authorized, 
bind  the  body  by  express  promises,  nor  can 
any  corporate  engagements  be  implied  from 
their  unsanctioned  conduct  or  declarations. 
Me.  Supreme  Ct.  1839,  Ruby  «.  Abyssinian 
Society,  15  Me,  806;  Md,  Ct,  of  Appeals^  1838, 
Regents  of  University  of  Maryland  tJ.Williams, 
9  (?ia  <fe  7. 865 ;  N,  T.  Supreme  Ct.  1855,  Soper 
X.  Buffalo  <&  Rochester  R  R  Co.l9  Barb,  310. 

240«  The  acts,  doings  and  declarations  of 
mdividual  members  of  a  corporation,  un- 
sanctioned by  the  body,  are  not  binding  upon 
it  But  inferences  may  be  drawn  from  corpo- 
rate acts,  tending  to  prove  a  contract  or 
promise,  as  well  as  in  the  case  of  an  individ- 
ual ;  and  a  vote  is  not  always  necessary  to 
establish  such  contract  or  promise.  U.  S, 
Supreme  Ct.  1827,  Bank  of  United  States  v, 
Dandridge,  12  Wheat.  64,  72 ;  Me.  Supreme 
Ct.  1830,  Abbot  «.  Hermon,  7  Me.  (7  Oreenl,) 
118.  N,  T,  Supreme  Ct.  1817,  Dunn  r.  Rec- 
tor &c.  of  St.  Andrews  Church,  14  Johns, 
118;  Mass.  Supreme  Ct,  1823,  Proprietors  of 
Canal  Bridge  v,  Gordon,  1  Pick.  297. 

241*  Thus,  where  the  same  persons  com- 
posed two  corporations,  and  passed  a  vote  as 
members  of  one  of  them,  proposing  to  enter 
into  a  contract  with  the  other ;  and  the  con- 


ditions of  such  proposal  were  partially  exe- 
cuted by  both  corporations,  without  any  cor- 
porate vote  on  the  subject, — Held^  that  an 
acceptance  of  the  proposal  might  be  inferred 
from  such  corporate  acts  only.  Maes.  Su- 
preme Ct,  1823,  Proprietors  of  Canal  Bridge 
r.  Gordon,  1  Pith.  297. 

For  rules  relative  to  Members  conunon  to 
all  corporations,  see  Members  ;  for  those  pe- 
culiar to  stock  companies,  see  Stockholders. 

3.   Effect  of  irregularities  or  misconduct, 

242.  Incompetency  of  ofllcen  A  con- 
tract made  on  behalf  of  a  corporation,  by  \\a 
officers,  will  not  be  canceled  in  equity  on  the 
ground  that  the  officers  who  made  it  were 
not  residents  of  the  State  in  which  the  charter 
was  granted,  and  therefore  not  lawfully  eli- 
gible as  such  officers.  It  is  sufficient  for 
third  persons  that  they  have  dealt  in  good 
faith  with  officers  de  facto.  Pa,  Supreme  Ct. 
1858,  Delaware  &  Hudson  Canal  Co.  «.  Penn- 
sylvania Coal  Co.  21  Pa  St.  13. 

243«  The  debtors  of  a  corporation  cannot 
avoid  their  liabilities  on  contracts  made  by 
them  with  one  of  its  officers,  on  the  ground 
that  his  appointment  was  illegal  by  reason  of 
irregularities  in  it,  and  in  the  choice  of  the 
directors  who  assumed  to  make  it.  Me.  Su- 
preme Ct,  1849,  Cooper  r.  Curtis,  30  Me,  488. 

244.  Lack  of  quorum.  Under  a  charter 
which  requires  five  managers  to  constitute  a 
quorum  with  power  to  make  certain  con- 
tracts, a  contract  under  the  corporate  seal 
may  be  deemed  valid,  notwithstanding  it  is 
signed  by  less  than  five.  In  the  absence  of 
evidence  to  the  contrary,  it  is  to  be  presumed 
that  a  due  quorum  authorized  the  signing 
and  sealing.  Pa.  Supreme  Ct.  1820,  Berks  & 
Dauphin  Turnpike  Co.  v.  Myers,  6  Serg,  db 
R.  12.  Compare  Van  Hook  v,  Somerville 
Manu£  Co.  1  Haht,  Ch.  137. 

245'.  A  debtor  cannot  avoid  payment  of 
his  obligations  to  a  bank,  on  the  ground  that 
the  discounts  were  not  made  by  a  quorum 
of  directors,  as  required  by  the  charter. 
Such  provisions  are  directory  merely.  Ind» 
Supreme  Ct.  1863,  Smith  r.  State  Bank,  18 
Ind,  327. 

246.  A  mortgage  authorized  by  vote  of 
four  directors  of  an  incorporated  company, 
when  the  charter  requires  that  ^ye  should 
constitute  a  quorum,  is  null  and  void,  if 
there  is  no  evidence  that  any  other  manager 
gave  his  sanction,  either  formally,  or  other- 
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wise,  at  any  other  time.  JV.  J,  Ohanoery 
1853,  Holcomb  v.  Managers  of  Bridge  Co.  1 
Stoekt,  457. 

247.  By  the  by-laws  of  the  defendant 
corporation,  the  executive  committee  which 
was  empowered  to  hire  rooms,  required  for 
a  quorum  to  transact  business,  two  directors 
and  the  president,  and  if  the  latter  were  ab- 
sent a  president  pro  tern,  must  be  chosen. 
Two  of  this  committee  met  informally,  in  ab- 
sence of  the  president  and  without  electing 
any  pro  tern,  and  notified  the  agent  of  the 
plaintiff  corporation,  who  was  a  third  mem- 
ber of  such  committee,  that  they  would  hire 
the  rooms  to  be  let  by  the  plaintiff  corpora- 
tion. The  defendants  never  occupied  the 
zooms.  Bdd^  on  suit  brought  for  rent,  that 
there  was  no  contract  made  which  was  bind- 
ing on  the  defendants  and  no  ratification  of 
the  informal  action,  by  the  subsequent'  acts 

« of  the  corporation.  K,  F.  Superior  Ct.  1857, 
Com  Exchange  Bank  v.  Cumberland  Coal 
Cq.  1  Bo8W.  430. 

As  to  What  is  and  what  is  not  a  quorum, 
see  Quorum. 

248.  EfiTeet  of  omitting  prescribed  for- 
malities. A  departure  from  formalities  re- 
quired by  the  deed  of  settlement  of  an 
English  joint  stock  company,  to  be  observed 
in  making  contracts  on  behalf  of  the  com- 
pany,—  such  as  the  omission  to  pass  a  reso- 
lution authorizing  the  contract  at  a  general 
meeting  of  shareholders,  where  such  resolu- 
tion is  made  a  pre-requisite, —  does  not 
necessarily  impair  the  validity  of  the  con- 
tract. C,  P,  1858,  Agar  v.  Athenieum  &c. 
Ass.  Soc.  8  C.B,  N.  8.  725. 

249«  Mere  excess  of  authority  on  the 
part  of  the  directors  of  a  joint  stock  com- 
pany, is  between  them  and  the  shareholders, 
and  will  not  avoid  a  contract  under  seal,  as 
against  innocent  third  parties.  Q,  B,  1855, 
Royal  British  Bank  v.  Turquand,  24  Lato  J,  y. 
3.927;  5  JEU.  dfB.US;32Eng.L.  dEq.  278. 

2Mm  By  the  deed  of  settlement  of  a  joint 
stock  company,  the  directors  were  author- 
ized to  borrow,  under  the  common  seal  of 
the  company,  such  sum  or  sums  of  money 
as  they  should  be  authorized  to  borrow  at  a 
general  meeting.  At  such  meeting  they 
were  authorized  to  borrow,  not  a  specific 
sum,  but  such  sums  as  they  might  deem  ex- 
pedient, in  accordance  with  the  provisions 
of  the  deed  of  settlement  and  act  of  Parlia- 
ment    The  directors  borrowed  £1,000  on 


bond,  under  the  common  seal.  Meld,  that  the 
company  were  liable,  whether  the  resolution 
was,  or  was  not,  a  sufficient  authority  for  the 
directors  to  borrow.  Where  the  directors  of 
such  companies  have  a  right  to  borrow, 
lenders  have  a  right  to  presume  that  the  com- 
pany, which  put  forward  their  directors  as 
authorized  to  borrow,  have  taken  the  re- 
quisite steps  to  empower  them  to  do  so.  Exeh. 
Ch.  1866,  Royal  British  Bank  v.  Turquand, 
86  Eng,  L,  A  Eq.  142;  ^  EU.  A  B.  827. 

251*  Although  a  company  may  have  made 
rules  for  the  control  of  their  business,  and 
the  appointment  of  agents  to  transact  it,  yet 
an  act  done  on  behalf  of  the  company  not 
according  to  these  rules,  if  assented  to  by 
all  the  members,  will  be«  as  to  that  particu- 
lar act,  a  waiver  of  the  rules,  and  the  com- 
pany will  be  bound  by  and  respcmsiblc  for  it ; 
and  therefore  a  company  which  had  allowed 
one  G.  to  run  their  boat,  were  Held  respon- 
sible for  all  acts  which,  as  master,  he  might 
legitimately  perform,  although  their  articles 
provided  that  the  company  business  should 
be  transacted  by  a  board  of  directors.  Minn, 
Supreme  Ct  1860,  Pennsylvania  Ins.  Co.  v. 
Murphy,  5  Minn.  86. 

252.  A  railway  company,  having  under 
their  act  the  usual  power  to  sell  surplus  lands, 
with  a  direction  to  offer  them,  in  the  first 
instance,  to  the  adjoining  land-owners,  en- 
tered into  a  contract  for  sale  to  a  stranger, 
without  having  previously  made  any  offer  to 
sell  to  the  owner  of  the  adjoining  premises. 
The  purchaser  refused  to  complete  his  con- 
tract, and  the  company  then  made  the  offer 
to  the  parties  entitled  to  the  right  of  pre- 
emption, which  was  declined.  The  com- 
pany filed  a  bill  to  compel  specific  peribrm- 
ance.  Eeld,  that  the  objection  was  one  of 
conveyance  and  not  of  title,  and  that  tho 
company  were  not  incapacitated  from  cofi- 
ircuting  to  sell  prior  to  the  offer  of  pre-emp- 
tion, but  only  from  conveying;  and  that  their 
neglect  to  make  the  offer  prior  to  the  con- 
tract was  not  such  a  misfeasance  as  to  pre- 
vent them  from  enforcing  the  contract  Viee 
Chan,  Ct.  1844,  London  &  Greenwich  Rail- 
way Co.  V.  Goodchild,  18  Law  J.  N,  8.22A\ 
8  Jur.  455. 

258.  The  charter  of  a  turnpike  compsny 
required  the  corporation  to  contribute  to  the 
road  money  received  from  the  stockholders 
to  the  amount  which  the  State  should  sub- 
scribe in  bonds,  dollar  for  dollar.  The  bonds 
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of  the  State  depredated  to  an  extent  not 
expected  by  them,  and  the  company  let  out 
the  making  of  the  road  to  the  lowest  bidder, 
payable  one  half  in  the  bonds  of  the  State 
and  the  other  half  in  stock.  Hdd^  that  this 
was  nnauthorized,  as  it  lessened  the  obliga- 
tions of  the  company ;  but  that,  if  done 
withoat  intentional  fraud,  and  affirmed  by 
the  proper  agents  of  the  State,  it  was  bind- 
ing on  her.  MUs.  Ct,  of  Errwru^  1842,  State 
0.  Jefferson  Turnpike  Go.  8  Humph,  805. 

2d4«  A  note  made  payable  to  a  certain 
bank  or  order,  and  signed  by  sureties,  with- 
out being  discounted  at  that  bank,  was  sold 
to  an  individual,  who  deposited  it  in  the 
bank.  Held,  that  the  sureties  were  liable  to 
pay  it.  -Ky.  Ct  of  Appeah^  1S53,  Ward  «. 
Northern  Bank,  14  B,  Monr.  851. 

25o«  A  banking  company,  which  was 
authorized  to  sell  surrendered  stock  for  cash, 
and  invest  the  amount  in  bonds  and  mort- 
gages, received  the  bond  and  mortgage  of 
an  individual  directly,  as  a  consideration 
for  the  stock  issued  to  him.  Held,  that  the 
stockholder  could  not  avail  himself  of  this 
conduct  of  the  company  to  avoid  the  bond 
so  given.  A  party  cannot  avoid  his  contract 
with  a  corporation,  and  thereby  dimiTiifth 
the  fund  which  was  designed  as  a  security 
for  the  benefit  of  the  public,  upon  the  pre- 
tence of  abuse  of  the  corporate  powers,  or 
mismanagement  on  the  part  of  the  board  of 
directors,  in  making  the  contract.  Fla.  Su- 
preme Ct  1858,  Southern  Life  Ins.  &  Trust 
Co.  9.  Lanier,  5  Fla,  110,  164.  And  see 
Moreland  o.  State  Bank,  1  Breege,  208 ;  Bond 
V.  Bank  of  Georgia,  2  KeUp,  92. 

256.  Error  in  reeitaL  The  fact  that  a 
contract  made  by  an  officer,  by  authority  of 
a  vote  of  the  truUeee,  erroneously  recites  that 
it  was  by  a  vote  of  the  eoeiety,  is  not  mate^ 
riaL  Mate.  Bupreme  Ct  1888,  Hayward  v. 
Pilgrim  Society,  21  Puik,  270. 

4.  DefecUve  eoniraeUjTuw  rendered  obligatory, 

257.  Corporation  bound  by  receiving  the 
consideration.  Though  the  contract  is  one 
which  originally  was  unauthorized,  yet  if  it 
has  been  executed  by  the  other  party,  if  the 
corporation  have  received  the  consideration 
for  their  promise,  they  are  not  at  liberty  to 
repudiate  4;heir  obligation,  but  the  other 
party  may  enforce  it  If.  T,  Ct  of  Appeals^ 
1860yBis8ell «.  Southern  &  Northern  Lidiana 


R.  R.  Co.  22  K  T.  258;  K  T.  Supreme  Ct 
1855,  De  Groff  v.  American  Linen  Thread  Ck>. 
24  Barb.  875. 

25$,  When  a  contract  is  executory,  a  cor- 
poration cannot  be  held  bound  by  it  unless 
the  contract  is  made  in  pursuance  of  the 
provisions  of  its  charter ;  but  where  the  con- 
tract has  been  executed,  and  the  corporation 
have  enjoyed  the  benefit  of  the  consideration, 
an  implied  assumpsit  arises  against  them,  as 
well  as  an  implied  ratification  of  the  authority 
of  the  agent  who  contracted.  Cal,  Supreme 
Ot  1858,  San  Francisco  Gas  Co.  v.  City  of 
San  Francisco,  9  Ccd.  458. 

259.  Whenever  the  purposes  for  which  a 
corporation  is  created  render  it  necessary 
that  work  should  be  done  or  goods  supplied 
to  carry  such  purposes  into  effect,  and  such 
work  is  done,  or  such  goods  arc  furnished, 
and  accepted  by  the  corporation,  and  the 
whole  consideration  is  executed,  the  corpo- 
ration cannot  refuse  payment  upon  the 
ground  that  the  contract  was  not  under  seal. 
BaU  Ot  1852,  Clark  «.  Cuckfield  Union,  16 
Jur,  686;  2\LawJ,  IT,  S.  Q,  B.  349 ;  11  Eng. 
L.  A  Eq,  442. 

260.  To  enforce  an  executory  contract 
against  a  corporation,  it  may  be  necessary  to 
show  that  it  was  by  deed;  but  where  the 
corporation  have  acted  as  upon  an  executed 
contract,  it  is  to  be  presumed  against  them 
that  everything  has  been  done  that  was  nec- 
essary to  make  it  a  binding  contract  upon 
both  parties,  they  having  bad  all  the  advan- 
tage they  would  have  had  if  the  contract 
had  been  regularly  made.  Q  B  1848,  Pen- 
nington «.  Tanicre,  13  Jur.  119;  18  Law  J, 
N.  S,  49 ;  12  Q,  B,  1011. 

261.  Where  the  complaint  in  an  action  by 
a  municipal  corporation  on  a  penal  bond  al- 
leges a  loan  of  its  bonds  to  a  private  corpo- 
ration, it  is  not  necessary  to  aver  that  the 
corporation  received  the  proceeds  of  said 
bonds.  If  the  bonds  were  in  such  condition 
that  they  could  not  be  made  available,  this  is 
matter  of  defence,  to  be  presented  by  a  proper 
plea.  Ala,  Supreme  Ct  1857,  City  Council 
of  Montgomery  «.  M.  &  W.  Plank  Road  Co. 
81  Ala,  K  S.  76. 

262«  An  insurance  company  who  have 
had  the  chance  of  a  contract  of  life  insurance 
turning  out  in  their  favor,  cannot  afterwards 
be  permitted,  on  the  ground  of  the  incon- 
sistency of  the  contract  with  their  rules,  to 
escape  from  it     Vice  Chan.  Ct  1851,  CoUett 
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v.  Morrison,  12  Bng.  L,  d  Eq.  171 ;  9  Hcure^ 
162. 

263«  One  regiBtered  insuraQce  company 
agreed  to  sell  its  business  to  another  regis- 
tered insurance  company,  and  a  deed  of  as- 
signment was  accordingly  executed,  whereby 
the  latter  company  coyenanted  to  indemnify 
the  former  against  all  claims.  After  the 
business  had  been  carried  on  for  some  time 
by  the  purchasing  company,  that  company 
failed,  and  both  companies  were  wound  up 
under  the  Winding-up  Acts.  On  the  official 
manager  of  the  selling  company  tendering  a 
proof  against  the  purchasing  company,  in  re- 
spect of  claims  satisfied  by  the  selling  compa- 
ny, one  part  of  the  deed  of  assignment  was 
produced,  having  affixed  to  it  the  seal  of  the 
purchasing  company,  but  another  part,  al- 
leged to  have  been  executed  by  the  selling 
company,  was  not  forthcoming. 

Eeld^  1.  That  after  what  had  taken  place, 
it  was  unnecessary  to  determine  whether  the 
selling  company  had  executed  the  purchase- 
deed,  or  whether  its  directors  had  exceeded 
their  powers  in  making  the  sale. 

2.  That  where  a  purchaser  has  ei\joyed  the 
subject-matter  of  a  contract,  every  presump- 
tion must  be  made  in  favor  of  its  validity. 

8.  That  if  all  the  proceedings  on  the  part 
of  the  directors  of  the  purchasing  company, 
with  reference  to  the  purchase,  had  not  been 
in  strict  accordance  with  their  own  deed  of 
settlement,  still,  if  the  contract  with  the  other 
company  was  the  means  of  the  purchasing 
company  coming  into  existence,  they  could 
not  act  in  contravention  of  that  contract. 
Chancery^  1854,  Port  of  London  Ass.  Co.'s 
Case,  35  Eng.  L,  S  Eq.  178. 

264«  Cases  of  money  borrowed,  A  corpo- 
ration who  have  received  the  benefit  of  a 
loan,  cannot  avoid  liability  upon  a  mortgage 
given  to  secure  its  payment,  by  denying  the 
authority  of  those  who  contracted  the  loan 
on  their  behalf.  lU,  Supreme  Ct  1864,  Otta- 
wa Plank  Boad  Co.  «.  Murray,  15  III  830. 

265.  Where  the  plaintiff  supplied  coals 
from  time  to  time  to  the  defendants,  the 
guardians  of  a  poor-law  union,  for  the  use  of 
their  workhouse,  under  articles  of  agreement 
between  them,  executed  by  the  plaintiff,  but 
not  under  the  seal  of  the  defendants,  and  the 
defendants  received  and  consumed  some  of 
the  coals, — Beld,  in  an  action  for  goods  sold 
and  delivered,  that  as  the  goods  had  been 
accepted  by  the  defendants,  and  were  such 


as  must  necessarily  have  from  time  to  time 
been  supplied  for  the  very  purposes  for  which 
the  body  was  incorporated,  the  defendants 
were  liable  to  pay  for  the  coals,  although  the 
contract  was  not  under  seal.  Q.  B,  1866, 
Nicholson  r.  Guardians  of  Bradfield  Union, 
1  Law  Sep,  Q.  A  620;  85  Law  J.  N.  8,  176; 
12  Jut,  K  8.  686 ;  14  Law  Times,  K  8.  880. 

266.  A  lender  who  honestly  advances 
money  to  a  corporation  upon  bonds  duly  is- 
sued for  proper  purposes,  is  not  bound  to  see 
that  the  money  is  not  applied  to  other  pur- 
poses. WU,  Supreme  Ct.  1860,  Mills  o.  Glea- 
son,  11  Wis,  470. 

267.  Cases  of  goods  bought.  A  corpora- 
tion cannot  avoid  an  obligation  on  the  ground 
that  it  was  given  for  property  which  the 
corporation  were  not  authorized  to  purchase. 
And  the  corporation  being  bound,  its  sure- 
ties upon  the  obligation  are  equally  bound. 
y.  T.  Supreme  Ct,  1848,  State  of  Indiana  v. 
Woram,  6  Hilly  83. 

268.  K  a  manufacturing^corporation  pur- 
chase property,  which  they  may  or  may  not  be 
competent  to  purchase  by  the  charter,  they 
cannot,  in  an  action  for  the  price,  set  up  that 
it  was  bought  for  a  purpose  not  authorized  by 
the  charter.  Thus  where  a  company  char- 
tered to  raise  and  smelt  ore,  after  raising  ore 
and  having  it  smelted  by  contract  for  some 
time,  purchased  the  smelting  works  and 
premises,  which  included  a  school  house  and 
a  threshing  machine, — Held,  in  an  action 
upon  one  of  several  notes  given  for  the  pur- 
chase money,  that  the  purchase  was  not  nec- 
essarily in  excess  of  the  power  granted  by 
the  charter,  and  that  the  plaintiff  was  theie> 
fore  entitled  to  recover.  N.  Y.  Supreme  Ct 
1843,  Moss  V.  Rossie  Lead  Co.*  6  ffUl,  187; 
1849,  Moss  V,  McCullough,  7  Barh,  279.  And 
see  Farmers  &  Mechanics  Bank  r.  Cham- 
plain  Transportation  Co.  18  Vt.  181. 

269.  A  member  of  a  corporation  should 
not  be  permitted  to  repudiate  its  liability  on 
a  contract  of  purchase,  as  not  falling  within 
the  scope  of  the  charter,  where  the  mass  of 
the  property  purchased  does  fall  within  the 
general  scope  of  the  charter,  and  the  only 
objection  is  that  some  articles  apparently 
unnecessary  are  included.    In  such  case,  the 


*  A  contraxy  view  was  expressed  In  the  preraQIng  opin- 
ions In  the  Court  of  Errors,  In  McCnlloagh  v.  Moss,  6  Den, 
667 ;  bat  the  si/bsoquent  dedaloD  of  the  Soprema  Court  re- 
asserts the  doctrlna. 


]I<y\D  They  may         [  CONTRACTS.]        he  Made, 


241 


question  of  good  faith  in  the  purchaser  is  a 
question  of  fact  for  a  jury.  iV.  Y,  Ct.  of  Ap- 
peals, 1853,  Moss  V.  Averell,  10  N.  T.  (6  8dd,) 
449. 

270«  A  corporation  will  be  liable  on  a  con- 
tract, though  not  under  seal,  where  the  goods 
have  actually  been  supplied  to  and  accepted 
by  the  corporation,  and  are  such  as  must  of 
necessity  be  from  time  to  time  supplied  to  the 
corporation  for  the  purposes  for  which  it  was 
incorporated.  Q.  B,  1866,  Nicholson  «.  Brad- 
ford Union,  1  Law  Bep,  620 ;  85  Law  J.  N,  8, 
176. 

271«  By  a  private  act  of  Parliament  three 
ndlway  companies  were  consolidated  into 
ODe,  but  the  proyisions  of  the  act  of  incorpo- 
ration were  not  to  take  effect  until  the  com- 
miflsionerB  of  railways  should  certify  that  a 
certain  portion  of  the  capital  was  paid  up 
and  expended  on  the  roads.  The  plaintiff 
BQpplied  the  company  with  goods  for  the  use 
of  the  road,  under  orders  not  under  the  com- 
mon seal.  EM,  that  he  could  recover 
against  the  company  in  an  action  for  goods 
sold,  without  proof  that  the  commissioners 
had  certified,  and  although  the  company  had 
not  contracted  by  instrument  under  their 
common  seal.  Q.  B,  1850,  Denton  o.  East 
Anglian  Railway  Co.  8  Carr,  d  K,  16. 

272.  The  agent  of  an  incorporated  railway 
company  agreed  by  parol  with  the  plaintiff 
to  purchase  of  him  a  quantity  of  railway 
sleepers,  upon  certain  terms.  The  sleepers 
were  received  and  used  by  the  company. 
Held,  that  there  was  evidence  from  which 
the  jury  might  find  a  contract  by  the  compa- 
ny ;  the  directors  having  power  (by  Stat  8 
&  9  Vict.  c.  16)  to  contract  by  parol,  on  be- 
half of  the  company,  where  private  persons 
may  naake  a  valid  parol  contract.  Meeh. 
1858,  Pauling  v.  London  &  Northwestern 
Railway  Co.  22  Eng.  L.  &  Eq,  660 ;  8  Exch. 
868;  23  Law  J.  N.  &  105;  21  Law  Times, 
157. 

273.  In  an  action  against  a  registered 
joint  stock  company  for  the  price  of  goods 
supplied  for  the  purposes  of  the  company, 
used  on  their  premises,  and  ordered  by  their 
officers,  it  is  unnecessary  to  give  any  evidence 
that  those  officers  were  authorized  to  make 
the  contract,  or  that  it  was  made  pursuant  to 
the  provisions  of  the  deed  of  settlement  and 
the  by-laws  of  the  company.  0.  P,  1849, 
Smith  f>.  Hull  Glass  Co.  8  C.  B.  668 ;  19  Law 
J,  If.  3.  128. 

16 


274.  A  joint  stock  manufacturing  compa- 
ny, having  a  board  of  directors  authorized  to 
appoint  officers,  and  delegate  their  authority, 
purchased  goods,  some  through  the  gen- 
eral manager  of  the  company,  some  through 
his  deputy,  some  through  the  secretary,  and 
others  through  the  chairman  of  the  directors, 
all  of  whom  were  duly  appointed.  The  goods 
were  delivered  on  the  company's  premises 
and  used  for  their  purposes.  Held,  that  the 
company  was  liable,  on  the  ground  as  to 
those  bought  by  the  manager,  that  he  had 
authority  to  give. such  orders  in  the  absence 
of  any  express  provision  to  the  contrary ;  and 
as  to  those  bought  by  the  others,  that  the  di- 
rectors must  be  taken  to  have  knovm  that 
the  goods  had  been  purchased  and  used,  and 
the  company  was  therefore  liable  to  pay  for 
them,  a  P.  1852,  Smith  r.  Hull  Glass  Co.  9 
Eng,  L,  d  Eq.  442 ;  21  Law  J.  N.  8.  106. 

2  7  5«  A  joint  stock  conipany  was  formed  to 
work  a  mine,  in  which  the  defendant  became 
a  shareholder,  and  took  part  in  its  proceed- 
ings. The  prospectuses  issued  on  the  forma- 
tion of  the  company,  stated  that  all  supplies 
forthe  mines  were  to  be  purchased  at  cash 
prices,  and  no  debt  was  to  be  incurred ;  and 
the  scrip  certificates  bore  an  indorsement  to 
the  same  effect.  The  plaintiff  supplied  goods 
for  the  necessary  working  of  the  mine,  on  the 
order  of  a  resident  agent,  appointed  by  the 
directors  to  manage  the  mine,  which  was  the 
customary  course  in  such  concerns.  Held, 
that  the  defendant  was  liable  to  the  plaintiff 
for  the  price  of  such  goods,  notwithstan^g 
the  statements  in  the  prospectus'  and  certifi- 
cate, unless  it  were  shown  that  the  agent  had 
in  fact  no  authority  from  the  defendant,  and 
that  the  plaintiff  had  notice  thereof  Exch, 
1841,  Hawken  v.  Bourne,  8  Mees.  &  W.  703. 

270.  A  quantity  of  prospectuses  of  a  regis- 
tered public  company  were  ordered  by  its 
secretary  of  a  printer  who  had  been  before 
employed  by  the  company;  they  were  deliv- 
ered at  his  office,  and  never  returned*  No 
proof  that  they  were  used  was  offered.  Held, 
that  the  company  was  liable  for  their  price. 
C.  P.  1854,  Levy  d.  Metropolitan  Cab  Co.  26 
Eng.L,  dk  Eq.  268. 

277.  Where  a  municipal  corporation  have 
power  to  purchase  materials  for  public  works, 
the  provisions  of  law  regulating  the  mode  of 
proceeding  with  such  work  to  make  the  own- 
ers of  lots  liable  for  assessments,  cannot  affect 
the  validity  of  a  purchase  of  such  materials. 
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The  right  of  the  creditor  to  recover  for  mate- 
rials furnished  can  in  no  wise  depend  upon 
the  use  to  which  they  are  applied,  or  upon 
the  compliance  by  the  city  with  the  require- 
ments of  the  charter  in  the  mode  of  using 
them.  N,  J,  Supreme  Ct,  18i)5,  Bigelow  v. 
City  of  Perth  Amboy,  1  Dutch,  297. 

378«  Cases  of  senrioes  receiTed*  It  is 
not  necessary,  in  order  to  charge  a  corpora- 
tion for  services  rendered,  that  the  directors, 
at  a  formal  meeting,  should  either  have  for- 
mally  authorized  or  ratified  the  employment. 
For  many  purposes,  the  oncers  and  agents 
of  the  corporation  may  employ  persons  to 
perform  services  for  it,  and  such  employment, 
being  within  the  scope  of  the  agent^s  or  offi- 
cer's duty,  binds  the  corporation.  In  other 
cases,  if  an  officer  employs  a  person  to  per- 
form a  service  for  the  corporation,  and  it  is 
performed  with  the  knowledge  of  the  direct- 
ors, and  they  receive  the  benefit  of  such  ser- 
vice without  objection,  the  corporation  is  lia- 
ble upon  an  implied  assumpsit.  [12  Johns. 
227;  14  Id.  118;  6  N.  Y.  Leg.  Obs.  160;  15 
Barb.  823 ;  7  Cow.  540 ;  9  Paige,  496 ;  17  N. 
Y.  449 ;  22  Wend.  848 ;  20  Id.  91 ;  4  Cow. 
645 ;  Angel  &  Ames  on  Corp.  §§  7, 8.]  K  Y. 
Ct,  of  Appeals^  1864,  Hooker  «.  Eagle  Bank 
of  Rochester,  80  JV:  T.  83. 

279.  Although  a  corporation  has  no  bank- 
ing powers,  and  is  prohibited  from  issuing 
notes  and  checks  under  a  penalty,  it  is  bound 
to  pay  for  labor  and  expenses  in  engraving  a 
steel  plate  for  notes  and  checks,  and  in  print- 
ing therefrom  under  an  order  from  its  officers 
and  agents,  even  though  it  should  be  pre- 
sumed that  they  were  intended  to  be  used 
for  an  unlawful  purpose.  Ky,  Ct,  ofAppeale^ 
1844,  Underwood  &a  v,  Newport  Lyceum,  5 
B.  M<mr,  129. 

280*  If  work  be  done  for  a  corporation,  for 
purposes  connected  with  the  corporation,  un- 
der a  verbal  order,  and  accepted  and  adopted 
by  them,  they  cannot,  in  an  action  to  recover 
the  price,,  object  that  no  order  was  given  un- 
der seal.  Q.  B,  1846,  Sanders  «.  Guardians 
of  St.  Neot's  Union,  8  Q.  B.  810 ;  10  Jur.  666 ; 
16  Lai€  J,  N,  S,  M.  C,  104. 

281*  Thus  where  the  guardians  of  a  union 
gave  a  verbal  order  to  their  officer  for  iron 
gates  for  the  union  workhouse.  The  gates 
were  supplied  accordingly,  and  adopted  by 
them, — Held^  that  this  was  a  contract  inci- 
dent to  the  purx)oees  for  which  they  were  in- 
corporated, and,  therefore,  within  the  excep- 


tions to  the  general  rule,  requiring  contracts 
by  corporations  to  be  under  seaL    lb, 

282«  Cases  of  lands  occupied.  A  corpora- 
tion is  liable  for  the  use  and  occupation  of 
real  estate  leased  by  it,  under  agreement  ex- 
press or  implied ;  and  in  an  action  against  it 
in  such  case,  it  is  not  material  whether  it  was 
a  foreign  or  domestic  corporation,  or  whether 
its  charter  gave  it  power  to  hold  real  estate. 
Pa,  Supreme  Ct,  1850,  Steamboat  Co.  v.  Ho- 
Cutcfaeon,  13  Pa,  St,  13. 

288.  In  a  suit  against  a  railway  company 
for  specific  performance  of  a  contract  for  the 
purchase  of  land,  entered  into  by  their  agent, 
the  fact  that  it  did  cot  appear  that  the  agent 
was  authorized  under  the  corporate  seal,  is 
unavailing,  lyhere  the  company  have,  before 
the  bill  was  filed,  not  only  acted  on  the  con- 
tract by  entering  into  possession  of  the  land, 
but  have  actually  made  a  railroad  over  it. 
Chancery,  1840,  London  &  Birmingham  Rail- 
way Co.  «.  Winter,  1  Craig  S  Ph.  57. 

284*  A  corporation  may  be  liable  for  use 
and  occupation.  It  is  not  invariably  neces- 
sary to  show  a  hiring  under  seal.  And  when 
a  corporation  have  actually  enjoyed  the  use  of 
lands,  an  engagement  on  the  part  of  the  di- 
rectors to  pay  therefor,  may,  if  such  an  en- 
gagement would  be  necessary,  and  sufficient 
to  charge  the  corporation,  be  presumed,  in 
aid  of  an  action  for  the  use  and  occupation. 
Q,  B,  1852,  Lowe  «.  London  &  Northwestern 
Railway  Co.  14  Eng.  L.  db  Eq,  18 ;  21  Law  J. 
N,  S,  q.  B.  861 ;  17  Jur,  875 ;  7  Eng,  BaUw. 
Cos,  524. 

28o.  Although  a  corporation  may  be  liablo 
in  an  action  for  use  and  occupation  of  prem- 
ises, it  cannot  be  so  for  the  period  of  act- 
ual occupation ;  and  a  continuous  occupa- 
tion for  several  years  will  not  render  the 
corporation  tenants  fix>m  year  to  year;  nor 
will  a  payment  of  rent,  inasmuch  as  they 
cannot  contract  except  under  seal.  Exch, 
1852,  Finlay  v.  Bristol  &c.  Railway  Co.  7 
Exeh,^09\  21LawJ,N,8,  117;  ^Eng,L.A 
Eq,  483. 

286.  Where  a  railroad  company  is  author- 
ized to  purchase  lands  for  certain  purposes, 
a  person  who  agrees  to  sell  his  land  to  the 
company  is  not  bound  to  see  that  it  is  strict- 
ly required  for  such  purposes;  and  if  he  is 
ignorant  of  any  intention  to  misapply  the 
funds  of  the  company  and  acts  honajide  in 
the  matter,  he  may  enforce  performance  of 
the  contract.    K  of  L,  1855,  Eastern  Coun- 
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ties  Bailway  Co.  «.  Hawkes,  85  Eng.  L,  d 
Bg.B;  d  K  L.  Cos.  881. 

287.  Corporations  bonnd  by  representa- 
tions. Corporations,  like  indiyiduals,  are 
bound  in  good  faith  by  their  representations 
or  silence,  upon  the  strength  of  which  others 
assume  obligations.  U,  8,  Supreme  Ct,  1869, 
Zabriskie  e.  Cleveland  &c.  R.  R.  Co.  23  Hem. 
881. 

288.  If  a  loan,  although  in  form  made  to 
the  president  indiyidually,  who  gives  his 
own  note  for  the  amount  indorsed  by  the 
corporation,  is  in  fact,  made  for  the  benefit 
of  the  corporation,  the  form  being  assumed 
merely  to  evade  a  provision  of  law  govern- 
ing the  lender;  or  if  the  lender  is  induced 
by  the  representations  of  the  agent  of  the 
coiporation  to  believe  that  the  transaction 
is  with  the  corporation,  and  for  a  purpose 
within  the  scope  of  its  business,  the  corpo- 
ration is  liable  upon  its  indorsement.  N,  T, 
Supreme  CL  1857,  Central  Bank  v.  Empire 
Stone-Dressing  Co.  26  Barb.  28. 

289.  Corporation  bonnd  to  bona  fide 
holder.  Where  a  corporation  is  authorized 
to  take  or  give  notes  generally  in  the  execu- 
tion of  the  powers  conferred  upon  it,  a 
note  taken  by  it  in  excess  of  those  powers 
is  valid  in  the  hands  of  one  to  whom  it  is 
transferred  before  maturity,  without  notice, 
and  for  value.  N.  Y,  Supreme  Ct  1838, 
Willmarth  «.  Crawford,  10  Wend.  841.  See 
to  the  same  effect,  White  t.  How,  8  McLean^ 
29 1 ;  Stoney  v.  American  Life  Ins.  Co.  11 
Pai^e,  685 ;  Leavitt  o.  Yates,  4  Sdw.  184 ; 
Geoiigia  Lumber  Co.  v.  Strong,  8  C%.  Sent. 
8 ;  Curtis  t.  Leavitt,  15  2f.  F  9,  94;  Barnes 
«.  Ontario  Bank,  19  JVl  Y.  152.  But  compare 
Pearce  r.  Hadison  <&  Indianapolis  R  R.  Co. 
21  Bow.  (U.  K)4til. 

290.  Holders  who  have  discounted  ne- 
gotiable paper  in  good  faith  and  for  value 
before  maturity,  in  the  ordinary  form  of 
commercial  paper,  indorsed  by  a  corporation 
having  authority  in  their  legitimate  business 
to  indorse  commercial  paper, —  and  where 
no  facts  to  induce  a  suspicion  that  the  paper 
is  not  business  paper  appear, — are  not  bound 
explicitly  to  inquire  and  ascertain  whether 
the  indorsement  was  a  mere  acconmiodation 
indorsement,  in  which  case  the  corporation 
would  have  no  right  to  make  the  same.  K. 
71  Supreme  Ct.  1860,  Mechanics  Banking 
Association  v.  N.  Y.  &  Saugerties  Lead  Co. 
23  J3bi0.  Pr.  74. 


291.  Where  the  president  of  a  bank,  by 
fraud  and  collusion  between  himself  and 
the  payee  of  &  bill  or  drafts  drawn  on  a  bank, 
raised  money  on  it  to  be  applied  to  the 
payee's  use, — Eield,  that  a  honaflde  indorsee, 
who  had  received  the  bill  in  the  usual  course 
of  business,  might  recover  thereon  from  the 
bank.  Pa.  Supreme  Ct.  1824,  Ridgway  v. 
Farmers  Bank,  12  Serg.  cfe  R.  256.  . 

Compare  Bills  and  Notes. 

292«  Bonds  of  a  municipality, — e.  g.  a 
county, — issued  under  a  statute  authorizing 
them  to  be  issued,  in  case,  upon  an  election 
duly  notified,  the  vote  of  the  people  duly 
sanction  it,  are  valid  in  the  hands  of  hona 
fide  holders,  if  the  bonds  on  their  face  im- 
1  port  a  compliance  with  the  law  under  which 
they  were  issued.  The  officers  issuing  them 
are  to  determine  the  regularity  of  the  notice 
of  election ;  and  the  purchaser  of  the  bond 
is  not  bound  to  look  further  for  evidence  of 
a  compliance  with  the  condition  to  the  grant 
of  the  power.  JJ.  8,  Supreme  Ct.  1858,  Com- 
missioners of  Knox  County  v.  Aspinwall,  21 
Haw.  58^). 

293.  Power  in  a  municipal  corporation  to 
issue  bonds  being  shown,  the  corporation,  as 
against  lona  fide  holders  of  them  for  value, 
is  estopped  to  deny  that  the  power  was 
properly  executed.  U.  8.  8uprem>e  Ct  1865, 
Rogers  t.  Burlington,  8  WaU.  654.  S.  P.  Cin- 
cinnati City  V.  Morgan,  Id.  275.  And  see 
Moran  v.  Conmiissioaers  of  Miami  County, 
2  BUick.  722;  Mercer  County  v.  Hackett,  1 
WaU,  88. 

294.  Although  bonds  issued  by  a  county 
in  payment  for  stock  in  a  railroad  company 
are  not  binding  upon  the  county,  if  issued 
without  authority  of  law,  yet  a  purchaser 
of  such  bonds  need  not  look  beyond  Ihe 
county  records  to  ascertain  whether  or  not 
they  were  issued  by  legal  authority.  Thus 
when  it  appeared  from  the  county  records, 
that  a  proposition  to  subscribe  for  stock  in 
a  railroad  company  was  ordered  to  be  sub- 
mitted to  a  vote  of  the  people  of  the  county, 
— what  the  proposition  was, — and  the  time 
when  the  vote  was  to  be  taken ;  that  a  ma- 

I  jority  of  the  votes  were  in  favor  of  it ;  and 
that  an  order  was  made  declaring  the  result, 
and  to  carry  it  into  effect, — Ilddy  that  the 
records  showed  sufficient  authority  for  the 
issuing  of  the  bonds,  and  that  the  purchaser 
of  such  a  bond  might  presume  from  the  re- 
cord that  the  notice  required  by  law  was 
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duly  publishedf    lovaa  Supreme   Ot  1857, 
Clapp  r.  County  of  Cedar,  5  Clarhe,  15. 

295*  Where  the  coupon  bonds  issued  by 
a  municipal  corporation  have  passed  into 
the  hands  of  lona  file  purchasers  for  value, 
it  is  not  in  the  power  of  the  city  to  defeat 
an  action  on  the  coupons,  on  the  ground  of 
irregularities  in  the  election  authorizing 
their  issue.  WU,  Supreme  Ct  1859,  Clark 
«.  City  of  Janesville,  10  Wis,  186. 

296«  A  statute  authorizing  a  municipal 
corporation  to  issue  bonds  is  a  public  law, 
which  a  purchaser  of  them  is  required  to 
know,  so  far  as  to  see  that  the  authority  to 
make  the  issue  exists ;  but  when  the  exercise 
of  the  power  is  made  to  depend  upon  an 
election,  he  is  not  bound  to  inquire  into  its 
regularity.  He  may  presume  that  the  pre- 
liminary steps  have  been  taken  according  to 
law,  but  of  the  existence  and  regularity  of 
the  steps  he  is  not  bound  to  make  inquiry. 
The  rule  that  parties  dealing  with  officers 
of  municipal  corporations  are  bound  to 
know  that  they  have  authority  to  act, 
though  proper  for  the  protection  of  those 
whom  the  officers  represent,  should  not  be 
carried  so  far  as  to  destroy  the  safety  and 
rights  of  those  who,  with  good  faith  and 
due  diligence,  deal  with  such  corporations. 
Ih,  But  compare  People  ex  rd  Fiedler  v. 
Mead,  34  How,  /V.  294. 

297.  Where  a  corporation  has  no  general 
power  in  its  charter  to  issue  negotiable  paper 
(the  charter  being  a  public  act),  a  note  or 
bill  issued  by  it,  out  of  the  course  of  its 
legitimate  business,  is  void,  even  in  the  hands 
of  a  "bona  fde  holder  without  notice.  The 
corporation  having  no  general  power,  either 
express  or  implied,  to  issue  negotiable  paper, 
it  is  a  condition  precedent  to  the  validity  of 
such  paper,  that  the  debt  which  forms  its' 
consideration  should  be  contracted  in  the 
course  of  their  proper,  legitimate  business. 
Every  person  who  takes  their  paper  is  bound 
to  know  the  extent  of  their  powers,  and  is 
presumed  to  receive  it  with  a  full  knowledge 
that  they  have  only  a  limited  and  conditional 
power  to  issue  it.  He  is  thus  put  on  inquiry, 
and  takes  at  his  peril.  N.  T.  Supreme  Ct. 
1849,  Halstead  r.  Mayor  &c.  of  New  York, 
6  Barb.  218. 

29S.  One  who  purchases  bonds  from  a 
railroad  company  at  a  discount,  with  knowl- 
edge that  they  were  irregularly  issued  by 
the  obligors  (a  municipal  corporation),  in  ex- 


change for  stock  of  the  company,  instead  of 
being  issued  for  money  borrowed,  to  be  used 
in  building  the  company^s  road,  as  prescribed 
by  the  statute  authorizing  them,  is  not  a 
bona  fide  holder;  but  takes  such  bonds,  sub- 
ject to  any  defence  which  the  town  might 
have  against  the  company.  N,  T.  Ct,  of 
Appeals^  1861,  Starin  «.  Town  of  Genoa,  23 
N.  Y,  439 ;  Gould  v.  Town  of  Sterling,  Id. 
456. 

299«  Corporation  bound  by  nsiuil  course 
of  business.  It  is  not  universally  true  that 
a  corporation  cannot  bind  the  corporators 
beyond  what  is  expressly  authorized  in  the 
charter.  Where  a  series  of  contracts  have 
been  openly  made,  by  the  officers  of  a  corpo- 
ration, within  the  knowledge  of  the  corpora- 
tors, who  have  acquiesced  in  and  received 
the  value  of  them,  the  contracts  are  binding 
upon  the  corporation,  although  not  expressly 
authorized  in  its  charter.  The  public  have 
a  right  to  presume  that  the  acts  are  within . 
the  scope  of  the  authority  granted.  Although 
the  corporators  are  in  general  protected  from 
unauthorized  acts  of  their  agents,  a  rule  of 
equal  force  requires  that  they  should  not  de- 
ceive the  public,  or  lead  them  to  trust  in  un- 
authorized acts  of  their  agents.  If  they  re- 
ceive the  avails,  it  is  implicit  evidence  that 
they  consented.  If  the  corporation  be  a 
municipal  corporation,  it  is  bound  to  pay 
whatever  may  be  due  thereon,  by  the  assess- 
ment of  taxes  if  it  has  no  other  means. 
Pa.  Supreme  Ct  1850,  Alleghany  City  r. 
McClurkan,  14  Pa.  St.  81.  Compare  Zabriskie 
V.  Cleveland  &c.  R.  R.  Co.  23  How.  {U.  S.) 
381. 

800«  Authority  from  the  directors  to  an 
agent  to  execute  a  bond  to  bind  the  corpora- 
tion may  be  given  without  an  assembly  or 
meeting  of  the  directors  unless  that  is  the 
usual  mode  of  their  doing  such  acts.  If  they 
adopt  the  practice  of  giving  a  separate 
assent  to  the  execution  of  contracts  by  their 
agents,  it  is  of  the  same  force  as  if  done  at  a 
regular  meeting  of  the  board.  If  this  were 
not  so,  it  would  lead  to  very  great  injustice, 
for  it  is  notorious  that  the  transaction  of  the 
ordinary  business  of  railways,  banks  and  simi- 
lar corporations  in  this  country  is  without 
any  formal  meetings  or  votes  of  the  board. 
Hence,  there  follows  a  necessity  of  giving 
effect  to  the  acts  of  such  corporations  accord- 
ing to  the  mode  in  which  they  choose  to 
allow  them  to  be  transacted.    A  corporation 
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is  bound  by  the  action  of  a  majority  of  the 
board  of  directors,  expressed  in  the  usual 
mode  which  they  adopt  in  the  transaction 
of  the  business  of  the  board.  Vt,  Supreme 
Ct.  1858,  Bank  of  Middlebury  v,  Rutland  & 
Washington  R.  R.  Co.  80  Vt  159. 

S01«  The  court  will  assume  that  authority 
actually  existed,  where  the  agents  have  re- 
peatedly pursued  a  particular  course  of  con- 
duct, and  the  company  as  often  have  ratified 
their  acts  by  treating  them  just  as  if  author- 
ity actually  existed.  [12  Wheat.  69.]  Thus, 
where  certain  agents  of  a  railroad  company 
were  employed  by  the  company  to  purchase 
land,  and  had  frequently,  without  express 
authority,  submitted  the  question  of  price  to 
arbitrators,  and  the  price  awarded  had  been 
paid  by  the  financial  ofiScers  of  the  company, 
— Bidd^  that  the  company  were  bound  by 
the  award  of  arbitrators  to  whom  these 
agents,  had  submitted  a  question  of  price. 
N.  Y,  CL  of  Appeals^  1853,  Wood  c.  Auburn 
&  Rochester  R  R  Co.  8  ^  F.  (4  8dd,)  160. 

802.  It  is  not  requisite,  that  the  contract 
of  submission  should  be  under  the  seal  of 
the  company,  in  such  case,  nor  will  it  be 
avoided  by  the  agent  attaching  a  seal  to  its 
execution,  by  himself    IK 

803.  If  an  ofiScer  of  a  company,  who 
usually  transacts  its  financial  business,  bor- 
rows money  in  the  name  of  the  company, 
haying  been  theretofore  suffered  to  do  so  re- 
peatedly by  the  directors,  he  binds  the  com- 
pany, unless  the  company  prove  it  was  bor- 
rowed for  an  illegal  purpose,  or  was  misap- 
plied. N,  T.  Supreme  Ct,  1852,  Beers  c. 
Phcenix  Glass  Co.  14  Barb,  358. 

804.  Proof  that  the  agent  of  a  corpora- 
tion was  in  the  habit  of  giving  notes  for 
the  company,  is  inadmissible  to  show  the 
validity  of  a  note  given  by  him  as  against 
the  corporation,  unless  accompanied  by  proof 
that  the  company  had  some  knowledge  that 
the  agent  was  in  the  practice  of  giving  notes 
in  its  name.  N,  F.  Supreme  Ct.  1864,  Law- 
rence «.  Gebhard,  41  Barb.  575. 

305.  When  the  other  party  to  the  con- 
tract Is  bound.  In  an  action  brought  by  a 
corporation  to  recover  a  sum  of  money  loaned 
to  the  defendant,  the  latter,  having  had  the 
benefit  of  the  contract  of  loan,  cannot  be 
permitted  to  avail  himself  of  the  defence 
that  the  corporation  plaintiff  had  no  author- 
ity^ express  or  implied,  by  the  terms  of  its  char- 
ter to  make  the  loan.     [4  Johns.  Ch.  870 ;  6 


Hill,  87 ;  5  Id.  137,  490,  491,  n. ;  16  Mass. 
,102;  13Pa.l3;  SSandf  170;  11  Barb. 213.] 
I  When  it  is  a  simple  question  of  capacity  or 
authority  to  contract,  arising  either  on  a 
question  of  regularity  of  organization,  or  of 
lowers  conferred  by  the  charter,  a  party 
who  has  had  the  benefit  of  the  contract, 
cannot  be  permitted  to  question  its  validity, 
in  an  action  founded  upon  it.  Even  where 
there  has  been  a  general  restriction  in  the 
charter,  an  isolated  case  of  excess  beyond  the 
limit  prescribed,  has  been  protected,  and  the 
contract  held  binding,  when  the  general 
practice  of  the  corporation  had  been  in 
strict  conformity  with  its  charter.  [5  Hill, 
490,  491,  n. ;  6  Id.  217 ;  11  Barb.  213.] 
N.  T,  Supreme  Ct.  1853,  Steam  Navigation 
Co.  fj.  Weed,  17  Barb,  378.  To  the  same 
effect  is,  1855,  Mott  t.  United  States  Trust  Co. 
19  Id.  568. 

806,  One  who  has  received  property  from 
a  corporation  by  way  of  mortgage,  and  has 
sold  it  under  the  power  contained  in  the 
mortgage,  cannot  refuse  to  credit  the  com- 
pany with  the  proceeds,  on  the  ground  that 
their  dealings  with  him  exceeded  their  ccm*- 
porate  powers.  N,  T,  Ct.  of  Appeals^  1860, 
Parish  v.  Wheeler,  22  K  T.  494. 

807«  A  corporation  cannot  enforce  a  mort- 
grage  which  it  has  obtained  by  a  transfer' 
taken  contrary  to  the  express  provision  of 
its  charter ;  and  the  objection  may  be  taken 
by  the  mortgagor.  This  objection  is  not  an 
attempt  to  set  up  collaterally  a  forfeiture  of 
the  charter,  but  only  that  the  title  to  the 
mortgage  was  obtained  by  a  positively  illegal 
act.  N.  T.  A.  V.  Chan.  Ct.  1846,  Green  v. 
Seymour,  3  Sandf.  Ch.  285. 

808.  One  who  contracts  with  a  corpora- 
tion to  pay  money  for  land  obtained  from 
them,  and  held  by  him,  not  having  notice 
not  to  pay,  and  there  being  no  adverse 
claimant  who  could  again  recover  the  money, 
cannot  defend  an  action  of  assumpsit  by  the 
corporation  to  recover  the  money,  by  set- 
ting up  that  the  land  was  previously  con- 
veyed to  trustees,  in  trust  for  an  academy, 
which  was  afterwards  incorporated  by  a  stat- 
tute  directing  the  property  to  vest  in  the 
corporation,  but  without  any  conveyance 
from  the  trustees  to  the  corporation.  Pa. 
Supreme  Ct.  1887,  Pox  «.  Union  Academy,  6 
WatU  A  S.  868. 

809.  A  contract  by  a  corporation  for  the 
sale  of  property  which  they  have  previously 
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bought,  is  not  void,  so  as  to  preclude  them 
from  enforcing  it  against  the  purchaser,  be- 
cause the  property  in  question  is  such  as  the 
corporation  were  not  empowered  (although 
not  expressly  forbidden)  to  purchase  and 
hold.  If  the  directors  exceeded  their  powers 
in  making  a  purchase  of  such  property, 
and  therefore  the  title  did  not  vest  in  the 
company,  the  title  to  the  property  may  be 
regarded  as  vested  in  the  directors  as  natu- 
ral persons.  In  such  a  state  of  the  title  the 
directors  might  dispose  of  the  property,  and 
collect  the  avails,  as  a  legitimate  mode  of 
restoring  the  funds  misapplied,  to  the  com- 
pany. And  for  this  purpose  they  may  un- 
questionably take  the  securities  upon  sale  of 
the  property,  payable  to  the  company,  or 
stipulate  that  the  purchaser  shall  pay  the 
company.  And  this,  so  far  from  being  a 
continuance  of  the  perversion  of  the  charter 
powers,  is  the  surest  and  only  obvious  mode 
of  restoring  the  funds  to  their  proper  chan- 
nel. Vt.  Supreme  Ct  1856,  Rutland  &  Bur- 
lington R.  R.  Co.  «.  Proctor,  29  Vt  98. 

310.  If  a  person  enter  and  occupy  prem- 
!  ises  under  a  corporation,  though  without 
their  having  demised  under  the  common 
seal,  the  absence  of  such  demise  does  not 
relieve  him  from  payment  of  a  just  equiva- 
lent for  the  use  of  the  property,  and  he  will 
be  liable  in  debt  or  assumpsit  for  use  and 
occupation.  C.  P.  1826,  Southwark  Bridge 
Co.  D.  Sills,  2  Carr,  dt  P.  871 ;  1827,  Mayor 
&c.  of  Staflford  v.  Till,  4  Bingh.  75. 

81 1.  Where  a  contract  has  been  entered 
into  with  a  corporation,  which  is  executed 
before  action  brought,  and  under  which  the 
defendant  has  received  the  whole  benefit  of 
the  consideration  for  which  he  bargained,  it 
is  no  answer  to  an  action  of  assumpsit  by 
the  corporation,  that  the  corporation  itself 
was  not  originally  bound  by  the  contract, 
by  reason  of  its  not  having  been  made  under 
their  common  seal.  C,  P,  1848,  Fishmon- 
gers^ Company  v.  Robertson,  12  Law  J,  N. 
S,  185;  6  Mann,  <fc  G.  131;  6  Scott  N.  R, 
56. 

.812.  The  plaintiffs,  who  were  a  corpora- 
tion by  charter,  bought,  by  parol  contract 
of  the  defendants,  a  quantity  of  ale  for  the 
use  of  the  passengers  on  board  the  plaintiffs^ 
steam  vessel,  and  paid  the  defendants  for 
the  same.  The  ale  proved  imfit  for  use. 
Held^  that  the  defendants  were  liable  to  the 
plaintiffs  in  damages,  it  appearing  that  the 


contract,  though  not  under  seal,  had  been 
executed.  Exch,  1855,  Australian  Royal 
Mail  Steam  Nav.  Co.  «.  Marzetti,  82  Eng.  X. 
<Si  Eq.  572 ;  24  Law  J,  N,  8.  278. 

III.  Interpeetation, 

1.  Corporate  rights  and  Migationi. 

818.  Effect  of  corporate  contracts  gen- 
erally. Whenever  a  corporation  makes  a 
contract,  it  is  the  contract  of  the  legal  en- 
tity,—  of  the  artificial  being  created  by  the 
charter, —  and  not  the  contract  of  the  indi- 
vidual members.  The  only  rights  it  can 
claim  are  the  rights  which  are  given  to  it 
in  that  character,  and  not  the  rights  which 
belong  to  its  members  as  citizens  of  a  State. 
U.  S.  Supreme  Ct,  1889,  Bank  of  Augusta  v. 
Earle,  18  Pet,  519. 

814.  A  promise  to  pay  to  a  company  or 
their  treasurer  for  the  time  being,  is  not  a 
promise  to  two  distinct  parties  in  the  alter- 
native, but  a  promise  to  the  company.  [8 
Bos.  &  P.  147.]  iV.  K  Supreme  Ct  1859, 
Atlantic  Mut.  Fire  Ins.  Co.  v.  Young,  88  iST. 
JGT.  451. 

815.  A  promise  "to  pay  the  commission- 
ers of"  the  corporation,  naming  it,  but  not 
naming  the  commissioners  as  individuals,  is 
not  a  mere  promise  to  the  individuals  ap- 
pointed commissioners,  but  to  the  corpora- 
tion ;  and  an  action  lies  thereon  in  the  cor- 
porate name,  though  it  might  be  otherwise 
if  the  promise  named  the  commissioners 
individually.  [18  Johns.  88 ;  6  Hill,  476  ;  21 
Pick.  486;  1  D.  Ch.  481 ;  18  Vt  884.]  Vl. 
Supreme  Ct  1848,  Vt  Central  R.  R.  Co.  «. 
Clayes,  21  Vt  80. 

816.  Continuance  of  corporate  contracts. 
The  obligation  of  a  contract  of  a  corpora- 
tion survives  the  dissolution  of  the  corpora- 
tion. The  consequences  of  a  forfeiture  of 
the  charter  do  not  enter  into  and  form  a 
part  of  the  contract  in  such  sense  that  if 
the  State  enforce  a  forfeiture  and  do  not  re- 
mit a  dissolution,  that  is,  continue  the  cor- 
porate existence,  the  contract  becomes  ex- 
tinguished. [8  Pet  281 ;  17  Serg.  &  R.  65 ; 
6  Mo.  864].  Mies,  Ct  of  Errws,  1846,  Nevitt 
D.  Bank  of  Port  Qibson,  6  Smedes  <fi  Jf.  518, 
522,  558. 

817.  Where  the  charter  of  the  corpora- 
tion is  in  its  nature  perpetual,  but  subject 
to  repeal,  a  contract  by  the  corporation  to 
continue  during  the  time  for  which  the  cor- 
poration was  established,  is  a  contract  for 
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an  indefinite  time,  and  a  stipulation  by  the 
corporation  to  pay  so  long  as  the  other  party 
shall  perform,  with  a  proviso,  that,  by  the 
death  of  the  party  contracting  to  perform 
services,  the  corporation  shall  be  discharged, 
is,  in  legal  effect,  a  contract  for  life.  Mom. 
Supreme  Ct,  1884,  Beyere.v.  Boston  Copper 
CJo.  15  Pick,  851. 

818.  Influence  of  nsage.  The  usages  of 
a  bank,  at  which  the  parties  are  accustomed 
to  transact  business,  may  be  shown,  not  as 
forming  rules  for  the  decision  of  the  court, 
but  as  evidence  of  the  assent  of  the  parties 
to  such  usage,  and  of  their  waiving  the  legal 
claims.  Mass.  Supreme  Ct.  1808,  Jones  v, 
Fales,  4  Mass.  245 ;  1810,  Widgery  v,  Munroe, 
6  Id.  449 ;  1812,  Lincoln  <&  Kennebec  Bank 
V.  Page,  9  Id,  155 ;  The  Same  v.  Hammett, 
9  Id.  159;  1814,  Blanchard  r.  Hilliard,  11 
Id.  85;  1815,  Smith  r.  Whitmg,  12  Id.  6; 
1821,  Whitwell  v.  Johnson,  17  Id.  449 ;  1826, 
City  Bank  v.  Cutter,  8  Pick.  414;  U.  S.  Su- 
preme Ct.  1809,  Teaton  v.  Bank  of  Alexan- 
dria, 5  Craneh.  49 ;  1824,  Renner  v.  Bank  of 
Columbia,  9  Wheat.  581 ;  1828,  Pearson  d. 
Bank  of  the  Metropolis,  1  Pet.  89 ;  Bank  of 
Metropolis  o.  New  England  Bank,  1  How. 
234;  1847,  The  Samev.  The  Same,  6 /i.  218; 
CSmn.  Supreme  Ct  1821,  Hartford  Bank  t. 
Stedman,  8  Conn.  480 ;  Md.  Ct.  of  Appeals^ 
1824,  Bank  of  Columbia  «.  Magruder,  6 
Earr.  A  J.  172. 

819.  'But  to  give  the  usage  of  it  such  ef- 
fect, a  knowledge,  express  or  implied,  of  the 
usage,  must  be  brought  home  to  the  party 
who  is  to  be  affected  by  it.  Mase.  Supreme 
Ct.  1817,  Pierce  v.  Butler,  14  Mau.  803 ; 
N.  T.  Superior  Ct.  1853,  Holford  v.  Adams, 
2  Duer^  471. 

820.  —  of  rules  of  company.  A  borrowed 
a  sum  of  money  from  a  loan  society,  and  the 
defendant  joined  him  in  a  joint  and  several 
promissory  note  for  the  amount.  At  the 
time  of  the  loan,  a  printed  book  of  the  soci- 
ety's rules  was  given  to  the  defendant.  By 
these  rules  it  was  stated,  that  after  default 
by  the  principal,  notice  would  be  given 
to  the  surety,  and  that  if  the  money  was 
not  then  paid,  legal  proceedings  would  be 
taken.  The  book  was  not  signed.  EM^ 
that  these  rules  did  not  constitute  an  agree- 
ment contemporaneous  with  the  note,  so  as 
to  be  admissible  to  vary  the  contract  on  the 
note.  C.  P.  1842,  Brown  «.  Langley,  4  Maam. 
S  G.  466. 


821.  Conditions.  Where  a  corporation 
have  accepted  an  annuity  granted  upon  a  con- 
dition, and  the  condition  has  been  ^cted  on, 
they  cannot  afterwards  renounce  it  at  pleas- 
ure, although  the  gilt  was  directed  by  the 
donor  to  be  applied  to  another  purpose  spec- 
ified, in  case  the  corporation  at  any  time 
should  refuse  or  neglect  to  perform  the  con- 
dition. Bolls  Ct.  1880,  Attorney-General  v. 
Christ's  Hospital,  1  Buss.  &  M.  620. 

822.  Agrreement  for  construction  of  ca- 
nal. Under  an  agreement  made  between  a 
canal  company  and  a  contractor,  for  the  con- 
struction of  a  lock,  providing  that  the  work 
should  be  done  with  such  changes  and  aU 
terations  as  might  thereafter  be  adopted  by 
the  company,  they  paying  aU  the  additional 
expense  for  increase  of  work  or  materials 
caused  by  such  change  or  alterations,  the 
company  may  change  the  location  and  ma- 
terials of  the  lock,  without  incurring  any 
other  liability  than  that  prescribed  in  the 
contract  itself.  Va.  Ct.  of  Appeals^  1867, 
James  River  <&  Elanawha  Co.  v.  Adams,  17 
Oratt.  428. 

828.  Where,  in  such  a  case,  the  contractor, 
notwithstanding  any  modification,  change, 
or  alteration  in  the  plan,  continued  the 
work,  and  his  work  was  estimated  and  paid 
for  according  to  the  terms  of  the  contract, — 
Edd^  that  the  contractor  could  not  recover 
for  any  such  work  done  beyond  the  esti- 
mates, or  for  loss  of  time,  or  consequence 
thereof,  unless  the  company  acted  in  bad 
faith.    Ih. 

824.  An  agreement  entered  into  between 
a  canal  company  and  a  contractor,  for  build- 
ing a  dam,  provided  that  the  company  should 
furnish  the  cement  necessary  for  the  pur- 
poses of  construction,  upon  the  written  order 
of  the  contractor ;  but  that  if  from  any  cause 
they  should  not  be  able  to  supply  it  as  re- 
quired, they  should  not  be  responsible  for 
damages  arising  to  the  contractor  from  the 
want  of  the  same.  Eeld^  that  it  was  not  a 
sufiScient  excuse  for  failing  to  furnish  the 
cement,  that  the  company  had  not  a  suffi- 
cient quantity  on  hand  to  supply  it  as  re- 
quired, it  being  their  duty  to  use  due  and 
reasonable  diligence  to  obtain  and  keep  on 
hand  a  sufficient  supply  for  such  purpose; 
and  that  a  failure  in  this  regard  was  a  breach 
of  the  covenant,  for  which  the  contractor 
might  recover  damage&    Tb. 

825.  Agreements  for  interest.  Thechar^ 
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ter  of  a  corporation  required  the  interest  on 
mortgages  taken  by  them  to  be  made  pay- 
able annually.  A  mortgage  was  dated  in 
August,  1887,  and  the  interest  was  payable 
yearly  on  November  1,  in  each  year.  Hdd^ 
that  as  the  word  "  yearly  ^  must  be  rejected 
in  order  to  make  the  interest  payable  on  the 
first  day  of  August,  1888,  the  first  November 
next  after  the  date  must  be  disregarded  as  a 
day  of  paying  interest,  making  the  first  in- 
terest payable  in  November,  1839.  2T.  T. 
Ct.  of  Appeals^  1850,  Clowes  v.  Fanners  Loan 
&  Trust  Co.  3  K  Y.  (3  Comst.)  470 ;  S.  C.  8 
N,  r.  Leg,  06».  249;  A.  Y,  Chan.  Ct.  1846, 
Farmers  Loan  &  Trust  Co.  v.  Perry,  3  Sandf, 
Ch.  889. 

82B«  The  stockholders  of  a  railroad  cor- 
poration voted  to  pay  interest  on  subscrip- 
tions for  stock  until  the  completion  of  the 
road,  but  finding  themselves  unable,  after 
the  road  was  finished,  to  pay  one  dividend 
then  in  arrears,  authorized  the  issue  of  cer- 
tificates therefor,  payable  at  a  future  day 
named,  '^  with  the  express  understanding  and 
agreement  that  if  there  is  not  sufiScient  mon- 
ey in  the  treasury  on  the  day  that  it  falls 
due/^  the  holders  of  such  scrip  should  recover 
pro  rata  according  to  the  ability  of  the  treas- 
urer to  pay,  and  that  he  should  give  notice 
when  he  should  become  able  to  pay  the  bal- 
ance. Eddy  that  so  long  as  the  treasurer  had 
no  funds,  tje  holders  of  scrip  could  maintam 
no  action.  Mass.  Supreme  Ct.  Cunningham 
r.  Vermont  &  Massachusetts  R.  R  Co.  12 
Grat/y  411. 

837.  Agreement  to  pay  in  stock.  A  con- 
tract of  a  corporation  to  pay  for  labor  at  a 
fixed  time,  in  its  own  stock,  no  place  of  pay- 
ment being  fixed,  is  to  be  performed  at  the 
office  of  the  company.  They  are  not  bound 
to  seek  the  other  party,  and  make  a  tender. 
This  is  not  an  agreement  to  pay  a  certain 
sum  in  specific  articles,  but  rather  an  agree- 
ment to  receive  payment  in  a  particular  cur- 
rency. If.  Y.  Supreme  Ct.  1851,  Moore  r. 
Hudson  River  R.  R  Co.  12  Barb.  156. 

828.  Tinder  an  agreement  to  pay  a  portion 
of  the  amount  earned  under  a  contract,  in 
the  capital  stock  of  a  corporation,  without 
specifying  any  method  of  valuation,  if  the 
debtor  in  the  agreement  neglects  to  pay  until 
the  stock  has  become  worthless,  the  right  to 
pay  in  stock  is  forfeited,  and  the  amount  is 
recoverable  in  money.  2f.  Y.  Supreme  Ct 
1859,  Hart  d.  Lauman,  29  Barb.  410. 


829.  It  was  agreed  between  defendants,  a 
corporation,  and  the  subscribers  to  their 
capital  stock,  that  application  should  be 
made  to  the  legislature  for  power  to  issne 
additional  shares  of  stock,  to  be  applied  to 
the  payment  of  interest  on  the  installments 
paid  in  by  the  subscribers  on  the  capital 
stock  subscribed  for  by  them  respectively, 
until  income  should  be  realized  from  the 
road.  The  legislature  passed  an  act  author- 
izing the  company  to  issue  additional  shares 
"  to  enable  the  company  to  provide  for  and 
pay  interest  on  the  installments  paid  in  for 
the  construction  of  the  road,  until  it  should 
be  completed  and  put  in  operation." 

Held,  that  the  reasonable  construction  of 
the  agreement,  as  confirmed  by  the  statute, 
was,  1.  That  the  additional  shares  to  be  iB- 
sued  by  the  company  were  to  be  applied  by 
converting  them  into  money,  and  paying  the 
proceeds. 

2.  That  interest  continued  to  accrue  to  the 
subscribers  until  an  income  exceeding  ex- 
penses should  be  realized,  after  the  comple- 
tion of  the  whole  road.  N.  Y.  Superior  Ct, 
1854,  Manice  v.  Hudson  River  R.  R  Co.  8 
Dtter,  426. 

880«  A  contract  with  a  company  to  do 
certain  work  at  a  fixed  price,  stipulated  that 
the  contractor  should,  if  and  when  required 
by  the  company,  accept  payment  of  two- 
thirds  of  the  amount  in  fully  paid-up  shares 
I  (at  par).  Beld,  that  the  contractor,  he  hav- 
ing completed  the  work,  and  the  company 
being  subsequently  ordered  to  be  wound  up, 
was  not  bound  to  accept  the  depreciated 
shares  in  payment,  but  might  prove  for  the 
whole  amount  of  his  claim.  li>Us  Ct.  1866, 
lis  Alexandra  Park  Co.  14  Week.  Rep,  855. 

881«  Assignment  or  appointment  of  agent* 
The  directors  of  a  raiload  company  delivered 
to  a  "trustee"  certain  State  bonds,  "for  the 
protection  of  the  creditors."  He  was  di- 
rected to  pay  them  to  such  creditors  as 
would  receive  them  at  a  specified  price,  the 
balance  of  their  claims  to  be  paid  in  drafts; 
all  bonds  remaining,  and  not  accepted  by 
creditors  as  above,  within  a  specified  time,  to 
be  returned  to  the  company.  Subsequently 
the  directors  ordered  the  trustee  to  deliver 
ten  of  the  bonds  for  another  purpose,  which 
order  he  obeyed.  Edd^  that  the  transaction, 
especially  when  construed  in  view  of  the 
action  under  it  as  above,  was  not  an  align- 
ment, passing  the  legal  title  to  the  trustee, 
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but  merely  an  appointment  of  him  aa  agent, 
leaying  the  title  in  the  company.  Minn,  Su- 
preme Ct,  1859,  Banning  «.  Sibley,  8  Minn, 
889. 

8S2.  Exemption  of  stockholders' liability. 
Where  it  is  provided  in  a  promissory  note  of 
a  corporation,  that  the  personal  property  of 
stockholders  shall  not  be  liable,  the  liability 
of  the  corporation  is  not  thereby  affected. 
CdL  Supreme  Ct,  1856,  Smith  9.  Eureka  Flour 
Mills  Co.  6  Col,  1. 

88S.  ^<  Lands,  tenements,  and  estate.'' 
A  joint  stock  mining  company  borrowed 
money  on  debentures  whereby  they  charged 
"all  the  lands,  tenements,  and  estate  of  the 
said  company,  and  all  their  undertaking  ^'  as 
security  therefor.  EdA^  that  neither  unpaid 
calls,  nor  future  calls,  were  within  those 
tenns ;  and  that,  in  winding  up,  simple  con- 
tract creditors  were  entitled  to  resort  to  the  as- 
sets of  the  company  other  than  the  real  estate, 
and  the  ^'undertaking"  as  defined  by  this 
stotute.  BolU  Ct,  1864,  King  «.  Maishall,  10 
Jur,  N,  8.  921. 

S34.  <<  To  dear  him  from  aU  lUbnitles." 
Where  associates  in  an  unincorporated  com- 
pany agreed  with  one  of  their  number  "  to 
clear  him  fix)m  all  liabilities,  tax,  or  assess- 
ment, that  have  or  may  arise,  from  his  one 
share."  Held^  that  the  meaning  of  the  con- 
tract was  to  indenmify  for  whatever  of  dam- 
age he  might  unaroidably  sustain  from  his 
liabilities  that  were  strictly  legal ;  and  that 
if  he  should  be  compelled  to  pay  company 
debts,  he  should  first  seek  his  remedy  over 
against  his  associates,  for  all  except  his  share, 
and  for  the  whole,  if  there  was  company 
property  sujfficient  for  the  purpose.  Me.  Su- 
preme Ct,  1844,  Lombard  9.  Fiske,  24  Me, 
66. 

83&*  <<  Expenses  of  printing  bonds,  &eJ** 
An  agreement  entered  into  by  the  holders  of 
chattel  bonds  of  an  insolvent  railroad  com- 
psny,  by  their  attorney,  under  which  a  new 
company  was  organized  on  the  basis  of  a 
divifflon  of  the  stock  in  certain  proportions 
among  those  interested  in  the  old  company, 
provided,  among  other  things,  that  the  ex- 
penses of  carrying  out  the  agreement,  print- 
ing new  bonds,  &c.,  should  be  sustained  by 
the  new  company.  In  an  action  by  certain 
of  said  bondholders  against  the  new  com- 
pany to  recover  the  amount  paid  by  plaintiffs 
to  such  attorney  for  his  professional  services: 

Eddj  1.  That  the  words  ^'printing  bonds, 


&c.,^^  did  not  restrict  the  agreement  to  ex- 
penses of  that  character  only,  but  covered  all 
reasonable  and  necessary  expenses  in  carrying 
out  the  arrangement. 

2.  That  the  action  was  maintainable  by 
the  plaintiffs  alone,  without  joining  the  other 
parties  to  the  written  agreement,  they  being 
the  only  persons  by  whom  the  expenses  were 
paid.  Pa,  Supreme  Ct.  1865,  Catawissa  R. 
R  Co  r.  Titus,  49  Pa,  St,  277. 

SSe.  «« Satisfaction."  Where  the  sales  of 
the  East  India  Company  were  subject  to  a 
regulation  that  any  buyer  not  maldng  good 
the  remainder  of  his  purehase-money  on  or 
before  the  day  limited  for  such  payment 
should  forfeit  the  deposit,  *'  and  should  be 
rendered  incapable  of  buying  again  at  any 
future  sale,  until  he  shall  have  given  satis- 
faction to  the  court  of  directors,"— J92^, 
that  the  term  ^'  satisfaction "  must  be  con- 
strued to  mean  pecuniary  ^compensation  for 
the  non-performance  of  a  buyer's  agreement 
to  pay  on  the  appointed  day;  and  that, 
having  made  default  on  the  day,  but  after- 
ward, within  a  further  time  given  to  him  by 
the  company,  having  paid  the  remainder  of 
the  purehase  with  interest,  a  buyer  might 
maintain  an  action  against  the  company  for 
refusing  to  allow  him  to  become  a  bidder  at 
their  sales:  such  sales  being  declared  by 
statute  to  be  public  sales.  C,  P,  1802,  Eagle- 
ton  «.  East  India  Company,  8  Bon,  d  P,  55. 

Instances  of  interpretation  of  agreements 
peculiar  to  Partlenlar  corporations  are,  for 
the  most  part,  under  the  titles  of  the  several 
corporations : — e.  g.  interpretation  of  policies 
of  insurance,  under  Insurance  Coxpanhes; 
of  railway  construction  contracts,  under 
Railboad  Companies. 

2.    When  an  agent  or  officer  ii  pereonaUff 

hound, 

887.  Interpretation  of  contracts  gener- 
ally. In  general  one  who  signs  as  agent, 
trustee,  or  president,  is  regarded  as  merely 
describing  himself^  and  hence  is  held  to  be 
personally  liable.  But  when  a  writing  is 
thus  executed  with  full  authority  from  a 
principal,  and  is  received  by  the  payee  as 
the  obligation  of  the  principal,  the  party  on 
whose  account  it  is  executed  is  alone  liable. 
N,  T,  Ct.  of  Appeale,  1869,  Bank  of  Gen- 
esee V.  Patchin  Bank,  19  N,  T,  812. 

S88.  If  it  appear  upon  the  face  of  a  sim- 
ple contract,  made  by  an  authorized  agent 
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of  a  corporation,  that  he  intended  to  bind 
the  corporation,  it  is  the  agreement  of  the 
corporation.  N,  T.  Chancery^  1841,  Many  v. 
Beekman  Iron  Co.  9  Pcdgey  188. 

889.  If  the  contract  and  the  circumstances 
clearly  show  an  intent  to  bind  the  corpora- 
tion rather  than  the  agents,  and  the  agents 
do  not  exceed  their  authority,  they  are  not 
personally  liable,  although  the  contract  be 
in  their  own  names,  with  a  mere  description 
as  agents.  Vt,  Supreme  Ct,  1842,  Roberts  v. 
Button,  14  Vt,  195;  Supreme  Ct,  1821,  Ran- 
dall V,  Van  Yechten,  19  Johns,  60. 

840«  A  joint  stock  company  having  re- 
ceived an  offer  for  the  sale  to  them  of  prop- 
erty for  $1,000,  to  be  considered  as  so  much 
stock  paid  in  advance,  authorized  their 
agents  to  purchase  the  same  on  the  terms 
offered  to  the  company.  The  agents  took  a 
conveyance  in  their  own  names,  in  which 
the  part  acknowledging  the  rec^pt  of  the 
consideration  described  them  as  such  agents, 
and  they  gave  a  written  promise  to  pay  the 
amount,  with  a  qualification  that  the  pay- 
ment was  to  be  subject  to  assessments  on 
the  grantor's  subscription  for  stock,  and  if 
the  assessments  did  not  equal  the  full 
amount,  the  balance  only  was  to  be  paid  ; 
-which  written  promise  to  pay  was  signed 
by  the  agents  with  their  addition  as  such. 
Beld^  that  they  were  not  personally  liable 
thereon.  Thib  intent  to  bind  the  company 
only  was  sufficiently  clear  from  these  circum- 
stances, and  there  was  no  departure  from 
their  authority  by  the  agents  in  qualifying 
the  promise  to  pay.  Vt,  Supreme  Ct,  1842. 
Roberts  v.  Button,  14  Vt.  196. 

841«  Where  a  contract  on  behalf  of  a 
corporation  is  signed  by  its  agents  with  their 
own  names  and  seals,  although,  presump- 
tively, they  may  be  personally  liable  upon 
it,*  yet  if  it  appear  that  the  contract  was 
for  the  benefit  of  the  corporation,  and  was 
80  understood  by  the  parties,  and  that  the 
agents  were  duly  authorized  by  the  corpora- 
tion to  make  it,  and  the  contract  is  of  such 
a  nature  that  the  corporate  seal  is  not  essen- 


*  That  a  contract  of  an  agent  of  a  corporation.  In  htsown 
name,  ii  not  prima  faoU  bin^g  on  his  prindpal,  lee 
Omtefaer  «.  Hempbii  k  Gharleeton  B.  B.  Go.  88  Ala.  K,  S. 
579. 

But  where  the  treararer  of  a  Jockey  dub  agreed  to  rmt, 
from  the  plaintiff,  a  piece  of  ground  tm  the  use  of  the  dub, 
and,  by  an  agreement  in  writing,  bound  himself  to  pay  the 
rent,  it  was  held,  that  he  was  persanally  liable,  Va,  M'WU- 
llams  «.  Willis,  1  WatK  199. 


tial,  the  remedy  of  the  creditors  is  against 
the  corporation,  not  against  the  agenta. 
[Reviewing  many  authorities.]  N,  Y,  Su- 
preme Ct.  1869,  Haight  v  Sahler,  80  Baa%. 

218. 

842*  Although  in  general  a  promise  by 
an  agent,  in  writing  not  under  seal,  and 
disclosing  the  principal,  though  in  form  the 
promise  of  the  agent,  is  binding  on  the 
principal  and  not  on  the  agent  personaUy, 
yet  if  it  be  a  promise  which  he  has  not  au- 
thority to  make  for  the  corporation  dis- 
closed as  his  principal,  he  may  be  held  per- 
sonally liable  thereon.  The  privilege  asserted 
in  favor  of  agents  of  the  government  exon- 
erating them  from  any  personal  liability  on 
contracts,  does  not  extend  to  agents  of  a 
corporation ;  although  a  public  one,  such  as 
a  town.  N.  H.  Superior  Ct.  1821,  Underbill 
V.  Gibson,  2  A'.  K  852. 

848.  If  such  promise,  not  under  seal,  be 
made  to  the  agent  of  another  corporation, 
and  the  agent  in  consequence  incurs  a  liabil- 
ity to  the  other  corporation,  an  action  may 
be  sustained  in  the  name  of  the  agent   lb, 

844.  Under  the  English  statutes,  a  trustee, 
or  director  of  any  public  work,  who  makes 
a  contract  for  any  matter  not  provided 
for  in  the  special  acts  of  the  company, 
or  by  the  general  statutes  applicable  to 
the  subject,  or  in  a  different  form  from 
that  so  provided,  will  be  taken  to  have  in- 
tended to  become  personally  responsible. 
M.  of  L.  1816,  Higgina  v.  Livingstone,  4  Dote, 
841 ;  C.  P.  1S88,  Parrott  c.  Eyre,  10  Bingh, 
283;  Vice  Chan  Ct.  1844,  Wilson  f.  Good- 
man, 4  Hare,  64. 

845«  Where  two  members  of  a  joint  stock 
company,  which  was  not  completely  regis- 
tered, in  their  own  names,  entered  into  a  con- 
tract, by  their  agent,  but  which  was  in  fact 
for  the  benefit  of  the  company, — Held^  that 
they  might  sue  and  be  sued  upon  the  con- 
tract £kceh.  1852,  Clay  v.  Newman,  7  Escch, 
717  ;  16  Jur,  1074 ;  21  Law  J  N.  S,  202. 

840.  —  of  contracts  by  a  oommittee.  A 
simple  contract,  purporting  to  be  between  A 
of  one  part,  and  a  corporation  by  their  com- 
mittee, of  the  other,  and  executed  by  C  and 
D,  in  their  own  names,  with  the  addition  of 
*«  committee,"  they  being  duly  empowered  to 
execute  it  for  the  corporation,  may  be  shown 
to  be  the  contract  of  the  corporation ;  and 
the  committee-men,  in  such  case,  are  not  indi- 
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Tidnally  liable  on  it.    K  T,  SupretM  Ot.  1848, 
Stanton  r.  Camp,  4  Barb,  274. 

847.  Where  A^  B,  and  C,  in  writing,  bat 
not  nnder  seal,  promised,  in  behalf  of  a  cer- 
tarn  school  district,  to  pay  a  certain  sum  for 
the  erection  of  a  school  house,  signing  as 
•<  a  committee,"  and  being  duly  authorized 
by  the  district  to  make  such  contract, — Hdd, 
that  they  did  not  thereby  render  themselves 
personally  liable.  Me.  Supreme  Ct  1884,  An- 
drews r.  Estes,  11  Me,  (2  Fair/.)  267. 

848.  A  member  of  a  voluntary  association, 
who  is  appointed  by  it  one  of  a  building  com- 
mittee, and  who  acts  as  such  in  making  con- 
tracts and  procnring  materials  for  the  building, 
is  not  thereby  made  personally  liable  to  pay  for 
services  for  which  he  thus  contracts  with  one 
who  knows  his  agency,  and  who  knows  that 
the  contract  is  for  the  benefit  of  the  associa- 
tion, and  that  it  is  entered  into  by  the  de- 
fendant merely  as  such  agent.  [3  Y t.  481 .]  Vt, 
Supreme  a.  1845,  Abbott  v.  Cobb,  17  Vt.  598. 

849.  A  committee  of  a  town  to  build  a 
bridge,  made  an  agreement  for  the  work, 
headed,  ^  Agreement  between  "  H.  8.  and  H. 
"committee  of  the  to¥m  of"  W.,  and  pro- 
vided that  "  said  conmiittee  are  to  pay,"  &c., 
— Hdd^  that  the  conmiittee  were  personally 
liable ;  for  here  is  an  express  undertaking  on 
their  x)art.  Mass,  Supreme  Ct.  1880,  Simonds 
9.  Heard,  28  Pick.  120. 

8oO.  Where  parties  are  neither  described 
in  the  contract  to  be,  nor  sign  as,  trustees,  and 
there  is  nothing  in  it  to  show  that  they  in- 
tended to  bind  any  one  but  themselves,  they  are 
personally  bound,  and  parol  evidence  of  their 
hitention  not  to  be  so  bound — e,  g.  to  show 
that  they  acted  as  building  committee  of  a 
corporation  about  to  be  formed,  and  that  the 
corporation  subsequently  approved  the  con- 
tract—is inadmissible.  N.  T.  Supreme  Ot. 
1889,  Lincoln  v,  Crandell,  21  Wend.  101. 

851.  — of  contracts  under  seaL  A  con- 
tract in  this  form :  '*  We  the  undersigned,  a 
committee  chosen  by  the  town  of  A.  to  finish 
the  basement  of  their  town  house,  do  hereby 
agree  to  pay,"  &c.,  for  the  finishing  of  said 
basement;  and  signed  and  sealed  by  the  com- 
mittee as  **  committee  for  the  town ;"  is  not  a 
contract  of  the  town,  but  of  the  individuals 
who  sign  it  Mom,  Supreme  Ct,  1864,  Ful- 
1am  9.  Inhabitants  of  West  Brookfield,  9 
AUen,  1. 

8I»2.  A  contract  purporting  to  be  *' be- 
tween A.  and  B.,  a  committee  appointed  for 


\ 


that  purpose  by  the  corporation  of  the  city 
of  A.,  of  the  fiist  part,  and  B.  of  the  second 
part,"  signed  by  A.  and  B.,  with  the  addition 
of  their  individual  seals,  they  being  actually 
a  committee  for  the  purpose,  is  not  their  cov- 
enant, but  the  simple  contract  of  the  corpora- 
tion. If.  T.  Supreme  Ct.  1821,  Randall «. 
Van  Yechten,  19  Johns.  60. 

858.  But  where  defendants  executed  a 
bond  in  their  individual  names,  describing 
themselves  as  trustees  of  a  C(»poration  named, 
but  sealing  with  their  own  seals.  Held,  (on 
demurrer),  that  it  was  their  deed.  ilT.  Y.  Su- 
preme Ct,  1812,  Taft  V,  Brewster,  9  Johns. 
884. 

854.  And  where  they  described  the^oflelves 
as  a  committee  of  the  directors^  and  signed 
and  sealed  individually, — Held^  that  in  the 
absence  of  evidence  that  the  contract  was  au- 
thorized by  the  eorporaticn^  the  contract  was 
their  individual  covenant.  Mass.  Supreme 
Ct,  1808,  Tippetts  v.  Walker,  4  Mass.  595. 

Followed,  in  a  similar  case',  where  the  sig- 
nature, however,  was  preceded  by  the  words, 
"for  the  directors."  N.  T,  Supreme  Ct, 
White  T.  Skinner,  18  Johiu.  807. 

855*  Where,  in  the  body  of  a  sealed  in- 
strument, the  covenants  are  stated  as  if  they 
were  made  by  a  corporation  directly,  without 
the  agency  of  any  one,  and  the  agent  is  not 
named,  but  signs  the  instrument  with  his 
own  name  alone,  sealing  it  with  his  own  seal, 
the  latter  is  not  personally  liable  thereon  as 
on  his  own  deed,  although,  by  reason  of  his 
not  having  authority  to  bind  the  corporation, 
it  be  not  their  deed.  To  make  it  the  con- 
tract of  the  individual,  there  should  be  in  it 
obligatory  words  applicable  to  him  in  person. 
Pa.  Supreme  Ot,  1824,  Hopkins  9.  Mehaf^,  11 
Serg.  A  B.  126. 

856.  An  agreement  in  writing,  purporting 
by  its  recitals  to  be  made  *'  by  and  between 
the  N.  Y.  Central  R.  R.  Co.  by  their  agent 
L.,"  but  executed  on  the  part  of  the  corpora- 
tion only  by  the  signature  and  seal  of  L.,  is 
void.  It  is  not  binding  on  the  agent,  bo- 
cause  he  does  not  profess  to  contract  for  him- 
self^ and  is  not  binding  on  the  corporation 
because  it  is  not  executed  in  their  name.  [28 
Wend.  485 ;  4  Hill,  851.]  K  T,  Supreme  Ct. 
1856,  Sherman  9.  N.  Y.  Central  R  R  Co.  22 
BcMTb.  289. 

857*  An  agent  of  a  corporation,  contract* 
ing  for  the  use  of  the  corporation,  is  not  per- 
sonally liable,  though  his  contract  is  under 
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seal    2£d.  Ct.  of  A^ppeaU^  1801,  MDonough 
v.  Templeman,  1  Harr,  <&  J.  156. 

858.  Where  all  the  members  of  a  corpora- 
tion covenanted  on  its  behalf,  under  their 
private  seals,  binding  themselves  and  their 
heirs  that  the  corporation  should  do  certain 
acts, — Hdd^  that  they  were  personally  bound. 
Mom.  Supreme  Ct.  1816,  Tileston  v,  NeweU, 
13  Mass.  406. 

S59.  — of  bond.  The  obligors  were  de- 
scribed in  the  bond  as  **  The  corporation  of," 
&C.  The  test\fleandum  ciause  was,  "  In  wit- 
ness whei'eof  the  parties  have,"  &c.,  and  the 
signature  was  by  the  defendant,  who  was 
president  of  the  corporation,  signing  his 
name,  with  the  addition  of  *'  President  of  the 
Board  of  Trustees."  Meld,  that  the  defend- 
ant was  not  personally  liable,  although  such 
bond  would  not  bind  the  corporation.  ilT. 
T,  Supreme  Ct,  1858,  Episcopal  Church  of 
St  Peter  v.  Yarian,  28  Barh.  644. 

860.  The  president  of  a  corporation  is  not 
personally  liablb  on  a  bond  in  the  following 
form :  "  Ejiow  all  men  by  these  presents,  that 
the  Appleton  Mutual  Fire  Insurance  Com- 
pany, by  W.  P.,  President  of  said  company, 
as  principal,  and  J.  M.  and  S.  M.  as  sureties, 
are  held  and  firmly  bound,"  &c.  '*  To  which 
payment,  well  and  truly  to  be  made,  we  do 
bind  ourselves,  our  heirs,  executors,  and  ad- 
ministrators, and  every  of  them,  firmly  by 
these  presents.  Sealed'  with  our  seals." 
"  W.  P.,  President.  (Seal.)  J.  M.  (Seal) 
S.  M.  (Seal.)"  And  an  action  alleging  a 
joint  execution  of  such  bond  by  the  presi- 
dent and  sureties  cannot  be  maintained.  MilMS, 
Supreme  Ct.  1862,  Ellis  r.  Pulaifer,  4  AUen, 
165. 

861*  A  bond  containing  no  mention  of  a 
corporation  as  a  party  to  it,  and  signed  by 
four  persons  with  nothing  to  designate  them 
as  agents  of  the  corporation, — Held  to  be 
the  individual  obligation  of  those  signing  it ; 
and  extrinsic  evidence  was  not  allowed  to 
change  the  character  of  the  instrument,  al- 
though given  for  the  debt  of  the  corporation. 
Col.  Supreme  Ct  1863,  Richardson  v,  Scott 
River  &c.  Co.  22  Col.  150. 

862.  Where  an  agent  of  a  corporation 
purchased  a  tract  of  land  and  took  a  bond 
for  a  conveyance  in  his  own  name,  and  gave 
therefor  his  promissory  note,  signed  by  him, 
first  in  his  own  name,  and  second  as  agent 
for  the  corporation, — Eddy  in  a  suit  against 
the  corporation  on  the  note,  that  the  trans- 


action must  be  considered  as  a  transaction  in 
the  agent's  own  name  (it  appearing  from  the 
bond  that  he  made  the  purchase  in  his  own 
name)  ;  that  parol  evidence  was  inadmissible 
to  contradict  the  bond,  and  show  that  the 
corporation  was  the  real  purchaser  of  the 
l«id;  that,  as  the  papers  stood,  a  note  given 
by  the  corporation  for  the  purchase  would 
be  given  as  surety;  and  as  the  corporation 
had,  by  their  charter,  no  authority  to  be- 
come surety,  the  note,  as  against  themi  was 
void.  Md.  Ct.  of  Appeals,  1843,  Savage 
Manuf  Co.  v.  Worthington,  1  GUI,  284. 

868.  —  of  lease.  A  lease  to  *'A«,  the 
treasurer  of"  &c.,  naming  an  Odd  Fellows' 
lodge,  and  signed  "  A.,  Treas.,"  Hsldj  a  con- 
tract on  which  A  was  personally  bound. 
Mass.  Supreme  Ct.  1852,  Seaver  v.  Cobum, 
10  Cush.  824. 

864.  —  of  bill  of  exchange.  Where  a 
bill  was  dravm  by  one  agent  in  favor  of  an- 
other agent  of  a  corporation,  upon,  and  was 
accepted  by,  L.,  with  "  president,"  &c.,  ad- 
ded to  his  name,  and  was  transferred  to  the 
plaintiff  for  his  wages  due  from  the  company ; 
but  the  authority  of  the  president  to  accept 
it  was  not  shown ; — Held,  that  the  bill  could 
not  be  deemed  the  obligation  of  the  com- 
pany, but  the  private  act  of  the  parties 
whose  names  were  written  upon  it,  and  bind- 
ing upon  them  individually  as  an  ordinary 
bill  of  exchange.  N.  T.  Ct.  of  Appeals^ 
1850,  Moss  V.  Livingston,  4  N.  Y.  (4  Camst.) 
208.  To  the  same  effect,  JV;  T.  Com.  PI.  1856, 
Bruce  v.  Lord,  1  HiU.  247. 

865.  To  defeat  the  action  against  the  per- 
son individually  who  accepted  such  draft,  he 
must  show  a  resolution  of  the  board  of  di- 
rectors authorizing  him  to  accept  it.  Mere 
parol  proof  that  the  defendant  had,  in  the 
opinion  of  the  witnesses,  authority  to  bind 
the  company,  would  never  be  held  sufficient  to 
make  the  company  liable  on  such  an  accept- 
ance, and  it  is  not  sufficient  to  defeat  what 
otherwise  would  be  a  valid  claim  against 
the  defendant.  JV.  Y.  Com.  PI  1856,  Bruce 
V.  Lord,  1  Hm.  247. 

866.  —  of  promisBory  note.  The  officers 
of  a  corporation  are  not  liable  personally  at 
common  law  on  a  promissory  note  of  the  cor- 
poration made  by  them  as  such  officers,  in 
which  the  promise  to  pay  is  made  by  the 
corporation,  and  not  by  the  officers  person- 
ally. Cal.  Supreme  Ct.  1866,  Hall  «.  Cran- 
dall,  29  Cal  567. 
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367.  A  note  by  which  a  peiaoii,  describ- 
ing himself  as  the  president  of  a  corporation, 
promises  to  pay,  is  his  individual  note,  and 
not  that  of  the  corporation,  although  given 
in  the  business  of  the  corporation  and  within 
the  scope  of  his  authority,  and  although  he 
adds  his  official  title  to  his  name  in  the  note 
or  signature.    To  conclude  the  company  by 


pany,  and  that  they  might  be  considered 
joint  and  several  makers  with  the  company. 
N,  r.  SuprerM  Ct  1842y  Parks  v.  Brinker- 
hoff  2  ma,  668. 

878.  A  note,  "  The  president  and  direct- 
ors of  the  A.  B.  company  promise  to  pay,** 
signed  with  the  name  of  the  president,  is 
the  note  of  the  corporation,  and  not  that  of 


his  acts  he  should  have  contracted  in  their  the  president  individually.    Md,  Supreme  Ct. 


name,  or  at  least  in  their  behalf.  N.  F.  Bth 
preme  Ct.  1829,  Barker  v.  Mechanic  Fire  Ins. 
Co.  8  Wend.  94 ;  B.  P.  1827,  Hills  «.  Bannis- 
ter, 8  CotD,  81. 

868«  On  a  note  running,  "I  promise  to 
pay,"  signed,  "For  the  M.  &  F.  Comxmny, 
W.  M.  President,"  W.  M.  is  individually 
liable.  [2  Wheat  66.]  The  law  deduces  the 
liability  from  the  obligatory  tenor  of  the 
note.  Ky.  Ct.  of  Appenh,  1819,  Macbean  v. 
Morrison,  1  A.  K.  Marsh.  545. 

869.  A  note  in  the  ordinary  form,  dated 
at  a  bank,  with  the  words  ^^cashV"  and 
"pres't"  affixed  to  the  two  signatures  re- 
spectively, and  not  otherwise  showing  their 
agency  for  the  bank,  shows  9k  prima  fade  case 
for  recovery  against  the  makers  individually. 
JfiM,  Ct.  of  Errorn,  1842,  Fitch  c.  Lawton,  6 
Bow.  871. 

870.  Where  individuals  subscribe  their 
proper  names  to  a  promissory  note,  they  are, 
presumptively,  personally  liable,  though  they 
add  a  description  of  the  character  in  which 
the  note  is  given.  But  such  presumption  of 
liability  may  be  rebutted  by  showing  that 
the  note  was  in  fact  given  by  the  makers  as 
a  corporation,  for  a  corporate  debt  due  the 
payee,  with  his  knowledge.  N.  T.  Supreme 
Ct.  1837,  Brockway  «.  Allen,  17  Wend.  40. 

871.  An  agent  bought  goods  avowedly 
for  the  8.  Company ;  and  gave  a  note  for  the 
price,  signed,  "  For  the  S.  Company,  S.  B., 
Agent."  It  appeared  that  he  had  power  to 
buy  goods  and  make  notes  for  the  company. 
Seldy  he  was  not  personally  liable  on  the 
note.  An  agent  is  not  liable  to  be  sued  upon 
contracts  made  by  him  on  behalf  of  his  prin- 
cipal, if  the  name  of  his  principal  is  disclosed 
at  tbe  lime  of  entering  into  the  contract. 
Ni  T.  Supreme  C^.1818,  Rathbon  t>.  Budlong, 
15  Johns.  1. 

872..  A  note  purporting  to  be  only  the 
promise  of  the  F.  Iron  Company,  was  signed 
by  four  other  names  besides  the  president's 
and  the  agent's. — Hdd,  that  their  signatures 
imported  a  promise  jointly  with  the  com- 


1857,  Hamilton  v.  Newcastle  &c.  R  R.  Co.  9 
Md.  869 ;  Ind.  Supreme  Ct.  1889,  Pitman  v, 
Kintner,  5  Blackf.  250 ;  N.  T.  Supreme  Ct, 
1823,  Mott  f>.  Hicks,  1  Cow.  518.  And  see 
Thompsonu.  Tioga  R.  R.  Co.  ^^BaTb.{N.  T.)  79. 

874.  Where  in  a  transaction  on  behalf  of 
a  corporation  on  a  consideration  moving 
fh)m  them,  their  treasurer  gives  his  note,  not 
under  seal,  describing  himself  in  the  body  of 
the  note  and  in  the  signature  as  such  treas- 
urer, he  is  not  personally  liable  thereon ;  for 
such  a  contract  must  be  deemed  to  bind  the 
corporation.  Mom.  Supreme  Ct,  1812,  Mann 
V,  Chandler,  9  Maes,  885. 

876*  A  note  in  this  form,  "We  promise 
to  pay,"  &c.,  signed,  "  Mass.  Steam  Heating 
Co.  L.  L.  F.,  Treasurer,"  is  the  note  of  the 
company,  and  does  not  bind  the  treasurer 
personally.  Maee.  Supreme  Ct.  1862,  Draper 
0.  Massachusetts  Steam  Heating  Co.  5  AUen^ 
888. 

876.  A  promissory  note  in  this  form :  '*  I, 
as  treasurer  of  the  Congregational  Society, 
or  my  successors  in  office,  promise  to  pay  A. 
B.  or  order,"  &c.,  "  S.  S.  R.,  Treasurer,"— 
Held  to  be  the  note  of  the  society,  if  the 
treasurer  had  authority  to  bind  it.  Maes. 
Supreme  Ct.  1864,  Barlow  t.  Congregational 
Soc.  in  Lee,  8  AUen,  460. 

87  7«  Upon  a  promissory  note,  purporting 
to  be  given  by  the  Patent  Cloth  Manufac- 
turing Company,  signed,  **  W.  8.,  Agent,"  S. 
is  not  answerable  in  his  individual  capacity. 
N.  J.  Supreme  Ct.  1820,  Shotwell  r,  M'Eown, 
2  S<mth.  828. 

878.  Where  a  promissory  note  was  ex- 
pressed, "For  value  received,  we  jointly 
promise  to  pay,"  and  was  signed  by  three  of 
the  directors  of  a  joint  stock  company,  and 
countersigned  by  the  secretary,  and  pur- 
ported to  have  been  on  account  of  stock  of 
the  company, — Held,  that  it  did  not  bind 
the  signers  personally,  but  imported,  on  its 
face,  a  contract  on  behalf  of  the  company. 
Exch.  Ch.  1858,  Lindus  a.  Melrose,  8  Hurl,  d 
If.  177 ;  81  Law  Times,  86. 
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879.  Directors  of  an  English  joint  stock 
newspaper  company,  gave  the  following 
promissory  note,  for  a  purchase  for  the  com- 
pany :  '*  On  demand,  we  jointly  and  sever- 
ally promise  to  pay,  &c.,  for  and  on  behalf 
of  the  Wesleyan  Newspaper  Association  ;'* 
signing  their  names,  as  directors.  HM^ 
that  the  words"  jointly  and  severally  "  were 
equivalent  to  jointly  and  personally;  and 
that  the  dcfendanta  were  therefore  person- 
ally liable  to  the  plaintiff  on  the  note.  Exd^. 
1848,  Healey  o  Story,  8  Eucck.  8 ;  18  Lam  J. 
N.  8.  8. 

880.  A  promissory  note  was  made  in  the 
following  form : 

"  One  month  after  demand  we  jointly  and 
severally  promise  to  pay  J.  B.,  &c. 

"8.  D.'S.  '[Trustees. 

«  W.  D.  F.,  Secretary." 
Edd^  that  the  defendant,  W.  D.  F.,  was  per- 
sonally liable  on  the  note,  and  that  the  ad- 
dition of  the  word  "secretary"  to  his  sig- 
nature did  not  cut  down  or  exclude  his 
liability,  his  signature  being  placed  where  a 
party  usually  signs  such  a  document,  and 
from  its  position  showing  nothing  like  a 
counter  signature  as  "  secretary  "  merely. 
Exch.  1862,  Bottomley  v.  Fisher,  6  Law 
Times  K  S.  688 ;  1  Burl  db  0.  211.  See  Aggs 
f>.  Nicholson,  88  Eng.  L,  &  Eq.  808 ;  25  Law 
J.  K  8,  348 ;  Price  ©.  Taylor,  6  Jur.  402. 

881.  An  agent  of  a  private  corporation, 
who  gives  a  note,  without  any  new  consid- 
eration, for  the  amount  of  a  debt  previously 
contracted  by  another  person  for  the  corpo- 
ration, though  he  may  be  responsible  for 
debts  contracted  on  its  supposed  credit, 
when  the  corporation  had  in  fact  no  author- 
ity to  contract,  is  not  personally  liable  there- 
for; the  note  is  a  collateral  contract,  and 
void  by  the  statute  of  frauds.  Ala.  Supreme 
Ct.  1858,  Drake  v.  Flewellen,  83  Ala,  N. 
8. 106. 

882.  An  officer  of  a  corporation,  to  whose 
order,  as  such,  a  note  given  to  it  is  expressed 
to  be  payable,  and  who  indorses  the  note 
with  his  name,  adding  his  official  character, 
and  negotiates  it  on  behalf  of  the  corpo- 
ration, is  not  personally  responsible  as  in- 
dorser.  The  effect  of  such  indorsement  is 
merely  to  transfer  the  paper.  N.  Y.  Ct.  of 
AppealSy  1854,  Babcock  v.  Beman,  IIJV.  T. 
(1  Kern.)  200.  8.  P.  JV.  T.  Supreme  Ct,  1828, 
Mott  V.  Hicks,  1  Caw.  518. 


888*  An  indorsement  Of  a  promissory- 
note,  payable  to  a  bank,  made  by  its  presi* 
dent  as  follows :  "  Pay  to  the  order  of  A. 
Marine  Bank,  by  J.  S.  H.,  President,"  is  bind- 
ing on  the  bank.  Wis,  Supreme  Ct.  1868, 
Aiken  v.  Marine  Bank,  16  Wis.  670. 

884«  —  of  order  for  goods.  The  de- 
fendant, a  director  of  a  company,  ordered 
certain  goods  of  the  plaintiff,  and  signed  hia 
name  P.,  director  of  the  company,  intimat- 
ing at  the  time  that  the  goods  were  for  the 
corporation.  The  company  was  duly  incor- 
porated, and  the  charter  contained  a  clause 
enabling  the  company  to  sue  and  be  sued, 
in  respect  of  contracts  made  by  any  indi- 
vidual  director  on  behalf  of  the  company. 
Heldy  that,  notwithstanding  this,  the  de- 
fendant was  liable  in  his  private  capaci- 
ty. Exck,  1887,  Dew^rs  v.  Pike,  Murphy^ 
AH.  131. 

885«  —  of  receipt.  A  written  agreement 
or  receipt  for  goods  to  be  transported,  pur- 
porting to  be  an  agreement  on  the  part  of 
the  several  railroad  companies  between  A. 
and  B.,  but  without  naming  them,  and 
signed  by  the  agent  with  the  words,  "  For 
the  corporations,''  is  an  agreement  by  the 
corporations,  and  does  not  bind  the  agent, 
even  though  one  of  the  companies  had  given 
him  no  authority;  and  a  subsequent  per- 
sonal promise  to  pay  for  the  loss  of  the  goods 
is  without  consideration  and  void.  Mctss, 
Supreme  Ct,  1856,  Lyon  v.  Williams,  5  Qra/y^ 
557. 

886.  —  of  ticket.  Upon  lottery  tickets 
in  the  usual  form,  purporting  that  the  bear- 
er will  be  entitled  to  the  prize  drawn  to  the 
number  of  the  ticket,  and  signed  by  the 
secretary  of  the  corporation  issuing  it,  as 
secretary,  the  latter  will  not  be  held  liable 
personally.  [8  Dall.  884 ;  1  D.  <&  £.  172.] 
Pa.  Supreme  Ct.  1809,  Passmore  t.  Mott,  2 
Binn.  201. 


) 


8.  What  constitutes  performance. 


887.  Instances  of  sufficient  performanee. 

Where  the  plaintiff  had,  for  a  consideration 
contingent  upon  his  success,  agreed  with  a 
corporation  to  endeavor,  as  their  secret 
agent,  to  procure  from  the  legislature  a  cer- 
tain right  of  way  for  the  corporation,  and 
another  way  was  granted,  differing  from  that 
proposed  by  him,  and  against  his  exertions, 
but  by  a  compromise  between  the  corpora- 
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tion  and  its  opponents,  the  grant  was  snb- 
seqnently  modified,  and  then  accepted  by 
the  corporation, — Beld^  that  the  plainti|r 
was  not  entitled  to  anything  nnder  the  con- 
tract, even  though  it  were  a  proper  one  for  a 
court  to  enforce,  for  he  had  not  obtained  the 
specified  grant.  TJ.  8.  Supreme  Gt.  1853, 
Karshall  «.  Baltimore  &  Ohio  R.  R  Co.  16 
Mntf.  814. 

388.  A  president  of  a  railroad  company 
advanced  sums  of  money  for  corporate  pur- 
poses, upon  an  assurance  of  the  directors^ 
contained  in  a  written  memorandum,  that 
provision  would  be  made  at  their  next  meet- 
ing to  indemnify  him  for  such  advances. 
Provision  was  so  made,  by  an  order  direct- 
ing the  president  to  sell  mortgage  bonds  of 
the  company  to  raise  money  "  to  meet  present 
claims,"  and  to  mortgage  movable  property 
to  secure  its  creditors.  The  bonds  were  sold, 
and  the  proceeds  applied  to  pay  other  and 
subsequent  debts  of  the  company.  In  an 
action  by  the  president  to  recover  of  the 
directors,  upon  the  written  memorandum, 
the  sums  advanced  by  him, — Held^  that  the 
votes  of  the  directors  authorizing  the  sale 
of  the  bonds  and  the  mortgage  of  the  mov- 
able property,  put  it  in  the  power  of  the 
president  to  pay  or  secure  himself  and  were 
a  sufficient  fulfilment  of  the  agreement  of  the 
directors.  Me,  Supreme  Ot,  1862,  Miller  v. 
MorriU,  61  2fe,  9. 

889.  Waiver  of  defects.  The  act  of  the 
company  in  leasing  the  road,  and  the  run- 
ningof  cars  on  it  by  the  lessees, — Meld  sufficient 
acceptance,  as  far  as  it  was  finished,  subject  to 
a  deduction  by  the  company  for  such  defi- 
ciency as  the  referees  appointed  by  the  con- 
tract should  allow.  Vt,  Supreme  Ct.  1855, 
Barker  tj.  Troy  and  Rutland  R.  R  Co.  27  Vt 
766. 

890.  An  individual  contracted  to  buOd  a 
load  for  the  inhabitants  of  a  town,  for  a  cer- 
tain sum ;  one-half  of  which  was  to  be  paid 
when  the  work  should  be  completed,  and  the 
other  half  in  a  year  after.  The  contractor 
made  the  largest  portion  of  the  road,  hav- 
ing underlet  a  portion  of  it,  which  was  not 
completed;  and  the  town  made  the  first 
payment  with  knowledge  of  the  facts,  and 
without  objection.  Afterwards,  and  before 
the  whole  Vas  finished,  he  sued  for  the  stip- 
ulated price,  counting  upon  the  special  con- 
tract, and  on  a  quantum  meruit.  Held,  that 
the  payment  of  the  first  installment  by  the 


town  was  a  waiver  of  the  terms  of  the  special 
contract,  and  entitled  the  plaintiff  to  recover 
on  the  quantum  meruit  for  as  much  as  was 
completed.  Me.  Supreme  Ct,  1830,  Hay  den 
V.  Inhabitants  of  Madison,  7  Me,  (7  Oreenl.) 
76 ;  S.  P.  Abbot  «.  Inhabitants  of  Hermon,  " 
Id,  121. 

891.  S.  and  C.  M.  agreed  to  build  certain 
locks  and  portions  of  canal  for  a  canal  cor- 
poration, by  August  1, 1820,  at  a  stipulated 
rate  of  payment ;  the  work  to  be  estimated 
monthly  by  the  engineer,  and  three-fourths 
of  the  estimated  sum  to  be  paid  monthly  by 
the  corporation ;  the  residue  to  be  retained 
till  the  whole  should  be  completed.  On  the 
Ist  day  of  August,  1829,  the  engineer  made 
his  monthly  report  of  estimates  of  work  per- 
formed, containing  the  sum  of  $700,  as  due 
to  S.  and  C.  M.  for  work  done ;  which  sum 
the  directors  on  the  same  day  voted  and  or- 
dered to  be  paid.  Afterwards,  on  the  same 
day,  before  payment,  and  before  an  order 
was  drawn  by  the  president,  in  the  usual 
course  of  business,  for  the  sum  thus  voted, 
the  corporation  was  summoned  as  trustee  of 
S.  and  C.  M.,  who  failed  to  fulffi  their  con- 
tract, which,  in  three  days  afterwards,  was 
duly  -declared  broken  and  abandoned  by 
their  non-performance.  Meldj  that  the  vote 
to  pay  $700  was  a  waiver  of  any  advantage 
resulting  to  the  corporation  from  the  failure 
of  S.  and  C.  M.  to  complete  the  contract, 
and  bound  the  corporation  to  pay  that  sum ; 
and  that  therefore  it  was  chargeable  as  their 
trustee.  Me,  Supreme  Ct,  1881,  Wyer  v, 
Merrill,  7  Me,  (7  Greenl,)  842. 

892.  Delivery.  It  is  no  objection  to  hold- 
ing a  corporation  liable  for  goods  purchased 
by  their  general  agent  on  their  behalf,  that  the 
goods  were  delivered,  at  places  designated 
by  the  agent,  to  a  third  person,  to  be  used  by 
him,  and  that  the  vendor  knew  at  the  time 
of  delivery  that  they  were  to  be  so  used. 
Delivery  of  the  goods  at  places  designated 
by  the  corporate  agents  by  whom  they  were 
purchased,  is  a  good  performance  of  the  con- 
tract, without  regard  to  whether  they  were 
to  be  used  by  the  corporation  or  not.  Mass, 
Supreme  Ct,  1849,  Melledge  v,  Boston  Iron 
Co.  5  Cush.  158. 

898.  Payment.  To  make  a  payment  bind- 
ing on  a  banking  corporation,  it  should  be 
made  to  some  agent  authorized  to  receive  it. 
Miss,  Ct.  of  Errors,  1846,  State  c.  Commer- 
cial Bank,  6  Smedes  &  M.  218. 
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894.  Under  an  agreement  by  a  bank,  made 
in  yiolation  of  its  charter,  to  collect  debts 
for  another  person  in  depreciated  currency, 
the  bank  is  not  liable  to  pay  over  in  specie 
the  sum  collected.  To  so  hold  would  be  a 
rescission  of  a  part  of  the  contract,  and  a  sub- 
stitution of  a  new  agreement  in  lieu  of  the 
illegal  part.  Mo.  Supreme  Ct  184G,  Bank  of 
Missouri  t).  Merchants  Bank,  10  Mo.  123. 

895.  Where  the  agent  of  a  railroad  com- 
pany agreed  to  pay  to  a  contractor  only 
what  the  engineer  of  the  company  certified, 
and  supposed  he  was  paying  no  more,  while 
he  in  fact  did  pay  more.  Hdd^  that  the 
company  might  recover  the  sum  erroneously 
paid.  Md,  €t.  of  Appeals,  1847,  Baltimore  & 
Susquehanna  R.  R.  Co.  f>.  Faunce,  6  OiU,  68. 

896.  Where  a  contract  is  made  by  the 
agent  of  a  corporation  to  render  services,  a 
part  of  which  are  authorized  by  the  charter, 
but  a  part  of  which  are  not  ¥dthin  the 
scope  of  the  corporate  business,  payments 
thereon,  if  made  to  the  corporation,  should 
be  deemed  as  made  on  account  of  the  serv- 
ices which  it  was  authorized  to  render ;  but 
payments  thereon  made  to  such  agent,  and 
understood  by  the  parties  to  be  in  part  for 
the  purposes  unauthorized  by  the  charter, 
should  be  applied  according  to  such  under- 
standing, and  such  part  should  not  be  deemed 
as  payments  to  the  corporation.  Me.  Supreme 
Ct.  1848,  Bangor  Boom  Corporation  v,  Whit- 
ney, 29  Me,  123. 

897.  —  in  stoek.  Where  contractors  to 
perform  work  for  a  corporation  in  whose 
charter  the  legislature  reserved  power  to 
alter  or  repeal,  agree  to  receive  apart  of  their 
compensation  in  stock  of  the  company,  they 
cannot  refuse  to  receive  it  and  demand 
money,  because  the  legislature  afterwards 
alter  the  charter,  increasing  the  capital  stock 
and  debt  of  the  company ;  nor  because  the 
company  decided  not  to  pay  interest  on  the 
stock  in  cash,  as  they  had  before  done ;  it  not 
appearing  that  by  either  was  the  value  of 
the  stock  impaired.  N.  T.  Supreme  Ct.  1851, 
Moore  t>.  Hudson  River  R  R  Co.  12  Barb. 
156. 

IV.     YALroiTY. 

89S.  Presumptions  relating  to  validity 
of  corporate  contracts.  Where  a  contract 
would  be  invalid  if  made  by  a  corporation 
formed  under  a  general  law,  but  might  be 
valid  if  made  by  another,  and  nothing  ap- 


pears on  the  face  of  the  instrument  to  show 
that  the  corporation  making  it  was  of  the 
&rmer  class,  the  court  will  not  presume  that 
it  was.  Conn.  Supreme  Ct.  1841,  Eilgore  r. 
Bulkley,  14  Conn.  362. 

899.  Though  one  who  deals  with  a  cor- 
poration is  presumed  to  know  the  extent  of 
its  powers,  yet  he  has  a  right  to  presume,  in 
the  absence  of  express  notice  to  the  contrary, 
that  it  does  its  duty,  and  acts  according 
to  its  charter,  and  performs  the  conditions 
necessary  to  enable  it  to  enter  upon  such  deal- 
ings ;  and  if  he  rely  on  such  presumption  he 
is  to  be  protected  as  a  hona  fide  purchaser 
without  notice.  2{.  T.  Supreme  Ct.  1860, 
Akin  9.  Blanchard,  32  Barb.  627. 

400.  Acts  done  by  a  corporation,  which 
presuppose  the  existence  of  other  acts  to 
make  them  legal,  are  presumptive  proo&  of 
the  latter.  N.  T.  Ct.  of  Appeals,  Nelson  c. 
Eaton,  26  2^.  Y.  410 ;  S.  C.  16  Abb.  Pr.  138. 

401.  The  absence  of  such  precedent  facts 
is  to  be  shown  as  matter  of  affirmative  de- 
fence,   lb. 

402.  A  corporation  authorized  by  their 
charter  to  purchase  and  hold  real  estate  for 
the  convenient  transaction  of  their  business, 
entered  into  an  executory  contract  of  par- 
chase,  by  which  they  agreed  to  make  pay- 
ment at  any  time  within  one  hundred  years, 
and  to  pay  taxes  and  interest  in  the  mean 
time,  taking  no  right  of  possession  untU 
payment  was  made.  Held,  in  the  absence  of 
proof  to  the  contrary,  that  the  court  must 
infer  such  purchase  to  have  been  for  the  le- 
gitimate use  of  the  society.  Mieh.  Supreme 
Ct.  1863,  Regents  of  University  v.  Detroit 
&c.  Society,  12  Mich.  138. 

403.  A  company  was  incorporated  with 
power  to  establish  and  maintain  a  ferry  and 
to  own  vessels,  steamboats  and  other  per- 
sonal property,  not  exceeding  in  value  a  cer- 
tain amount,  Held,  that  a  contract  by  the 
company  to  let  one  of  its  steamboats  at  a 
certain  rate  per  day,  to  be  used  for  no  speci- 
fied- length  of  time  and  in  no  specified  place, 
was  not  in  excess  of  its  corporate  powers, 
there  being  no  proof  that  the  steamboat 
was  not  necessary  or  proper  to  be  used  in 
the  prosecution  of  the  business  of  the  feny, 
or  that  by  reason  of  owning  it  the  company 
exceeded  the  limits  of  property  which  it 
was  authorized  to  hold.  Mass.  Supreme  Ct. 
1865,  Brown  i).  Winnisimmet  Co.  11  AUet^^ 
326. 
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404.  A  debt  dne  to  a  corporation  will  be 
presumed  to  baye  been  contracted  in  the 
lawful  course  of  business,  until  the  contrary 
is  shown.  N,  7.  Supreme  CL  1824,  N.  Y. 
Firemen  Ins.  Co.  r.  Sturges,  2  Cow.  664 ;  S. 
P.  Ct.  of  JSrrora,  1842,  Safford  «.  Wyckofi;  4 
ZRtt,  444;  Tenn,  Supreme  Ct.  1849,  Dock- 
ery  r.  Miller,  9  Humph.  731. 

405*  Where  a  loan,  made  by  a  corpora- 
tion, would  be  legal  if  made  from  one  fund, 
but  illegal  if  made  from  another,  the  bur- 
den of  proof  is  upon  the  party  impeaching 
the  loan,  to  show  that  it  was  made  from  the 
latter.  2f.  T.  Ct.ofAppeaUy  1850,  Farmers 
Loan  &  Trust  Co.  v,  Clowes,  8  N.  Y,  (8 
Comst.)  470 ; AEdw.  573, il;BKY.  Leg.  Obe. 
249. 

406.  Where  a  corporation  haying  power 
to  lend  money,  sues  upon  a  bond,  and  there 
is  no  proof  of  the  consideration  upon  which 
it  is  giyen,  it  will  not  be  presumed  to  haye 
been  taken  in  any  illegal  transaction,  but  in 
the  course  of  inyestment  of  its  funds,  or  in 
some  other  legitimate  business.  N,  T.  A,  V, 
Chan.  Ct.  1846,  Farmers  Loan  &  Trust  Co. 
c.  Perry,  8  Sandf.  Ch.  839  ;  B.  P.  JV.  T.  Su- 
preme Ct.  1847,  McFarlan  v,  Triton  Ins.  Co. 
iDen.  892. 

407.  Where  a  corporation  is  authorized 
to  take  a  promissory  note  for  any  purpose^ 
the  presumption  in  regard  to  a  note  giyen 
to  it,  is  that  it  was  executed  for  a  legitimate 
object ;  and  the  complaint,  therefore,  in  an 
action  upon  a  note  giyen  to  a  corporation 
need  not  state  facts  showing  that  the  pur- 
pose for  which  it  was  giyen  is  authorized 
by  the  charter.  Wis.  Supreme  Ct  1863, 
Howard  r.  Boorman,  17  Wis.  459.  And  see 
Barker  «  Mechanic  Fire  Ins  Co  3  Wend.  94. 

408.  Thus  a  note  giyen  to  a  corporation 
for  stock  is  yalid  in  the  hands  of  an  in- 
dorsee without  notice,  though  a  statute  for- 
bids the  corporation  to  receiye  a  note  in 
payment  of  an  installment  unless  it  is  shown 
affirmatiyely  that  the  note  was  giyen  for  an 
Installment  N.  T.  Supreme  Ct.  1883,  Will- 
marth  t.  Crawford,  10  Wend.  841.  See  also 
Bills  ajstd  Notes,  10,  11. 

409.  The  memorandum  of  association  of 
a  company  was  signed  by  seyen  sharehold- 
ers, and  was  duly  registered.  There  were 
neyer  any  articles  of  association.  Two  of 
such  persons,  one  professing  to  act  as  man- 
aging director,  the  other  as  chairman  of  the 
company,  engaged  the  plaintiff  as  foreman 

17 


of  the  company^s  works.  In  an  action  by 
the  plaintiff  for  his  wages, — Held,  that  in  the 
absence  of  proof  to  the  contrary,  the  jury 
were  justified  in  presuming  that  the  two 
persons  mentioned  had  authority  to  bind 
the  company.  C.  P.  1866,  Totterdell  v. 
Fareham  Brick  Co.  1  Law  Hep.  674 ;  85  Law 
J.  N.  S.  278. 

410.  Yalid  contract  cannot  be  impaired 
by  legislation.  A  contract,  yalid  by  the 
constitution  and  laws  of  a  State,  as  ex- 
pounded by  the  highest  authorities,  whose 
duty  it  was  to  administer  them,  at  the  time 
when  the  contract  was  made,  cannot  be  im- 
paired in  its  obligation  by  any  subsequent 
action  by  the  legislature  or  judiciary.  U. 
S.  Supreme  Ct.  1868,  Gelpcke  i».  City  of  Du- 
buque, 1  Wall.  175;  1865,  Hayemeyer  r. 
Iowa  County,  8  Wall.  294;  Thompson  t. 
Lee  County,  Id.  827. 

411.  Inralid  contract  may  be  confirmed. 
It  is  competent  for  the  legislature,  by  a 
special  act,  to  legalize  contracts  of  a  corpo- 
ration which  are  obnoxious  to  the  objection 
that  they  are  in  yiolation  of  law.  Tlie  ob- 
jection that  a  contract  is  illegal,  and  that 
no  judgment  can  therefore  be  rendered  upon 
it,  is  not  allowed  from  any  consideration  of 
fayorto  those  who  allege  it.  The  courts, 
from  public  considerations,  refuse  their  aid 
to  enforce  obligations  which  contrayene  the 
laws  or  policy  of  the  State.  But  when  the 
legislature,  by  a  subsequent  act,  relieyes  a 
contract  frt>m  the  imputation  of  illegality, 
neither  of  the  parties  to  the  contract  can  in- 
sist upon  this  objection.  U.  S.  Supreme  Ct 
1858,  Whitewater  Valliey  Canal  tJ.  Valette, 
21  How.  414. 

412.  The  legislature  may,  by  a  confirma- 
tory law,  passed  on  the  petition  of  a  corpo- 
ration, make  yalid  an  act  of  the  corporation 
which  was  yoid  for  want  of  power  giyen 
by  the  original  charter.  The  common  law 
rule  that  a  yoid  act  cannot  be  made  good, 
cannot  be  true  of  soyereignty, —  of  legisla- 
tion not  conflicting  with  constitutional  right. 
And  in  giying  a  construction  to  such  a  law, 
the  only  question  can  be,  what  was  the  in- 
tention of  the  legislature  ?  When  this  is 
ascertained,  it  is  an  imperatiye  duty  to  giye 
it  its  legal  effect.  Conn.  Supreme  Ct.  1843, 
City  of  Bridgeport  v.  Housatonic  R  B.  Co. 
15  Conn.  475. 

413.  Excess  of  power.  A  contract  by  a 
corporation,  which  is  entirely  foreign  to  the 
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objects  and  purposes  of  its  charter,  is  void. 
Wis,  Supreme  Gt.  1860,  Rock  River  Bank  v. 
Sherwood,  16  Wis,  230. 

414.  Where  a  discount  of  a  note  is  made 
by  a  corporation  which  has  neither  express 
nor  implied  power  to  loan  money,  the  con- 
tract of  loan,  as  well  as  the  security  taken 
on  the  loan,  is  void.  K  T.  Ct  of  Errors^ 
1829,  Beach  r.  Fulton  Bank,  8  Wend.  573. 

415.  A  corporation  having  by  charter 
power  to  loan  money  on  a  particular  species 
of  security — e.  g,  on  bond  and  mortgage— 
and  no  other,  cannot  make  a  contract  of  loan 
in  any  other  manner;  and  therefore  if  they 
do  so,  not  only  the  security  which  may  be 
taken,  but  the  contract  itself  is  void,  and 
cannot  be  the  foundation  of  an  action. 
Where  a  corporation  is  prohibited  from  dis- 
counting notes,  or  taking  any  other  particular 
security,  but  have  a  general  power  given  them 
by  their  charter  to  loan  money,  if  they  make 
a  loan  and  take  the  prohibited  security,  the 
security  is  void,  but  the  contract  of  loan  Is 
valid,  and  the  money  may  be  recovered  under 
the  general  counts;  but  where  not  only  the 
security  but  the  contract  also  is  illegal,  it  can- 
not be  enforced.  K  T.  Supreme  Ct,  1831, 
Life  &  Fire  Ins.  Co.  u.  Mechanics  Fire  Ids. 
Co.  7  Wend,  81.  And  see  N.  Y.  Firemen's 
Ins.  Co.  t>.  Ely,  2  Cow.  678. 

416.  A  contract  with  a  corporation  may 
be  binding  on  the  parties,  though  it  may  be 
an  abuse  of  the  corporate  powers,  for  which 
the  corporation  may  be  answerable  to  the 
government  which  created  it.  8.  (7.  Ct.  of 
Appeals,  1845,  Bank  of  South  Carolina  v. 
Hamm'^nd,  1  Bich.  281 ;  Fla,  Supreme  Ct. 
1853,  Southern  Life  Ins.  &  Trust  Co.  v,  La- 
nier, 6  Fla.  110. 

41 7.  Thus  where  the  charter  of  a  banking 
corporation  provided  that  loans  should  be 
secured  by  mortgage, — Heldj  that  a  bond 
with  sureties,  for  a  loan  not  secured  by  mort- 
gage, was  binding  upon  the  parties  executing 
it  8,  C,  Ct.  of  Appeals,  1845,  Bank  of  South 
Carolina  v.  Hammond,  1  Sieh.  281. 

418.  A  judgment  of  record  recovered  on  a 
contract  of  a  corporation  cannot  be  im- 
peached on  the  ground  that  the  contract  was 
void  for  want  of  corporate  power  to  enter 
into  it.  Ohio  Supreme  Ct,  1858,  Bank  of 
Wooster  v.  Stevens,  1  Ohio  St.  288. 

419.  If  a  corporation  makes  a  contract, 
valid  in  part,  and  invalid  as  to  the  residue, 
for  want  of  power  in  the  corporation  to  make 


the  entire  contract,  even  if  such  a  qneetion  can 
be  collaterally  inquired  into,  the  contract  will 
be  valid  to  the  extent  of  the  power,  and  void 
only  as  to  the  excess.  Miss,  Ct,  of  Errors^ 
1847,  Grand  Gulf  Bank  v.  Archer,  8  Smedes 
4b  M.  151. 

430.  Delegatton  of  powers*  An  agree- 
ment that  another  railway  company  shall 
work  a  particular  line  of  railway,  and  that 
the  property  and  plant  shall  be  handed  over 
for  that  purpose,  implies  a  delegation  of  tho 
powers  conferred  by  statute  on  the  particular 
company,  which  cannot  be  made  by  them 
nor  accepted  by  the  other  company  without 
the  authority  of  parliament ;  and  equity  will 
grant  an  injunction  to  prevent  the  perform- 
ance of  such  an  agreement.  Vice  Chan,  C  t. 
1852,  Winch  v.  Birkenhead  &c.  Railway  Co. 
12  Eng.  L.  A  Eq.  506 ;  ^  Be  Gesn  A  8.  5G2; 
16  Jur.  1085. 

421,  A  contract  by  which  one  railway 
company  agrees  to  give  up  to  another  rail- 
way company  a  part  of  its  profits,  in  consid- 
eration of  securing  a  portion  of  the  profits  of 
the  other  company,  is  illegal,  and  ultra  tires. 
H.  of  L.  1857,  Shrewsbury  <&  Birmingham 
Railway  Co.  v.  London  &  Northwestern  Rail- 
way Co.  29  Law  Times,  186;  6  H.  L.  Cae. 
113;  8  Jur.  K  8,  775;  26  Law.  J.  N.  8.  Ch. 
482. 

422.  Where  the  trustees  of  an  academy 
are  empowered  by  statute  to  appoint  and 
remove  teachers  at  pleasure,  they  have  no 
power  to  make  a  contract  with  a  teacher  lim- 
iting their  right "  to  reihovehim  at  pleasure.*' 
N,  T,  Chancery,  1824,  Auburn  Academy  «. 
Strong,  Hoph.  278. 

428.  A  contract  which  in  effect  makes  tho 
corporation  a  partner  with  individuals  is 
nevertheless  binding  on  the  corporation,  as  to- 
ward third  parties,  if  the  contract  related  to 
the  business  for  which  the  company  was  in- 
corporated, and  was  but  a  mode  of  ^rthering 
the  specific  purpose  of  its  creation.  Strictly, 
perhaps,  corporations  should  be  restricted 
from  contracting  partnerships  with  individ- 
uals or  corporations,  and  as  between  the 
parties  to  the  contract,  acting  upon  equal 
knowledge,  a  question  of  validity  might  bo 
raised ;  but  a  corporation  may  contract  with 
an  individual  in  furtherance  of  the  object  of 
its  creation,  the  effect  of  which  contract  may 
be  to  impose  upon  the  company,  as  respects 
the  community,  the  liabilities  of  a  partner. 
There  seems  to  be  no  sound  reason  why  a 
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corporation,  more  than  a  natural  person,  which 
participates  in  the  profits,  as  such,  of  a  par- 
ticular business  in  which  it  may  lawfully  en- 
gage, should  not  be  holden  liable  to  the  pub- 
lic for  losses.  N,  T,  Supreme  Ct,  1851,  Cats- 
kill  Bank  «.  Gray,  14  Barb.  471. 

424*  Tiolations  of  charter.  Contracts 
which  are  forbidden  by  the  charter  are  void 
although  the  charter  does  not  expressly  de- 
clare them  to  be  so.  Thus,  though  the  charter 
of  a  bank  forbids  the  taking  of  more  than 
fdx  per  cent,  interest,  without  declaring  a 
contract,  on  which  greater  interest  is  reserved 
or  taken,  to  be  void,  yet  -such  contract  is 
void,  on  the  general  principle  that  courts 
will  not  aid  violations  of  law.*  U,  S,  Su- 
preme Ct  1839,  Bank  of  XT.  8.  v,  Owens,  3 
Pet.  527;  S.  P.  Mass.  Supreme  Ct,  1839, 
White  «.  Franklin  Bank,  22  Pick.  181. 

425.  Where  a  corporation  is  prohibited 
from  taking  more  than  a  certain  rate  of  in- 
terest, by  a  charter  which  does  not  expressly 
declare  that  contracts  in  violation  of  it  are 
void,  such  contracts  are  governed  as  to  the 
effect  of  transcending  the  limit  by  the  usury 
laws,  although  the  limit  fixed  by  the  latter 
be  different  from  that  fixed  by  the  charter. 
Miss.  Ct.  of  Errors,  1847,  Grand  Gulf  Bank 
«.  Archer,  8  Smedes  &  M.  151. 

436.  If  a  bank,  prohibited  by  its  charter 
from  loaning  its  funds  to  its  directors,  make 
such  loan  and  receive  a  transfer  of  stock  as 
collateral  security  for  it,  the  bank  acquires 
no  title  to  the  stock  transferred,  and  if  an 
injury  accrues  to  a  third  party  from  its  acts, 
it  is  responsible  to  such  third  party.  Md. 
Ct  of  Appeals,  1862,  Albert  f.  Savings  Bank, 
2  Md.  159 

427.  Though  a  bank  be  specially  restrict- 
ed by  its  charter  from  taking  more  than  a 
certain  interest,  a  note  securing  higher  inter- 
est is  not  void  as  being  a  contract  which  the 
bonk  is  not  authorized  to  make.  Wis,  Su- 
preme C'.  1860,  Rock  River  Bank  v.  Sher- 
wood, 10  Wis.  230. 

428.  Where  the  prohibition  of  a  charter 
is  directed  against  the  corporation  and  not 
against  any  person  dealing  with  it,  the 
parties  to  a  contract  in  violation  of  the  pro- 
hibition, are  not  in  pari  delicto.  The  stat- 
ute marks  the  corporation  as  the  criminal. 


^  That  the  rale  may  perhapi  he  otherwise  when  a  tpedflc 
penalty  la  Imposed  by  the  statute,— see  Fleckner  «.  United 
Btates BwEilE, 8  WheakWL 


Mass.  Supreme  Ct  1839,  White  t.  Franklin 
Bank,  22  Pick.  181. 

429.  Where  an  insurance  and  trust  com- 
pany entered  into  the  business  of  banking 
by  dealing  in  exchange,  and  in  order  to 
carry  it  on,  their  agent  employed  the  agent 
of  another  corporation  in  a  foreign  State  to 
open  an  account  and  receive  and  pay  out 
funds  for  them, — Held^  that  the  latter  com- 
pany were  not  involved  in  the  illegality  of 
the  transactions,  unless  it  were  shown  that 
their  agent,  in  acceding  to  such  arrangement, 
had  actual  notice  that  the  former  corpora- 
tion were  dealing  in  exchange,  and  that  his 
employment  was  connected  with  and  in  the 
performance  of  that  illegal  business;  and 
that  even  in  that  case,  since  the  former  cor- 
poration had  ratified  the  arrangement,  the 
parties  were  not  in  pari  delicto,  and  the  lat- 
ter corporation  were  entitled  to  relief  in  an 
action  for  an  accounting.  Tenn.  Supreme  Ct 
1850,  Ohio  Life  Ins.  &  Trust  Co.  v.  Mer- 
chants Ins.  &  Trust  Co.  11  Humph.  1. 

430.  Tiolations  of  statnte.  Except  so 
far  as  they  are  privileged  bj  the  instrument 
of  their  creation,  corporations,  like  individ- 
uals, are  subject  to  legislative  action ;  and 
all  contracts  made  by  them  in  violation  of 
the  laws  of  the  land,  are  voidable,  or  may 
be  made  void  by  legislative  enactment.  [  Ang. 
&  A.  795.]  Mo.  Supreme  Ct.  1847,  Blair  v. 
Perpetual  Ins,  Co.  10  Mo.  569. 

431.  A  conveyance  which,  if  made  by  an 
individual,  would  come  within  the  statute 
of  frauds,  would,  also,  if  made  by  a  corpo- 
ration ;  and  if  void  in  the  one  case,  would 
be  void  in  the  other.  Col.  Supreme  Ct 
1852,  Smith  t.  Morse,  2  Cal.  524. 

432.  A  bond  to  indemnify  the  signer  of 
drafts  which  it  is  agreed  should  be  accepted 
by  the  corporation,  and  which  are  accord- 
ingly accepted  by  them,  is  void  if  the  ac- 
ceptances by  the  corporation  are  in  contra- 
vention of  a  public  law  of  the  State.  The 
bond  here  grows  out  of  the  illegal  act.  [4 
Wash.  C.  C.  207.]  U.  S.  Circ.  Ct  (Mich.)  1848, 
Hay  den  r.  Davis,  3  McLean,  276. 

433.  A  contract  by  an  express  company, 
for  the  transportation  of  mailable  matter,  in 
violation  of  the  mail  law  of  the  United 
States,  is  void ;  and  the  express  has  no  lien 
growing  out  of  such  contract.  Oa.  Supreme 
Ct.  1858,  Hill  V.  Mitchell,  25  Oa.  704. 

434.  A  foreign  corporation  may  make, 
and  enforce  within  the  State  of  New  Yo:k, 
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contracts  which  it  is  competent  by  its  charter 
to  make^  and  which  are  not  forbidden  by 
the  laws,  or  contrary  to  the  policy,  of  the 
6tate.  The  fact  that  when  such  lawful  con- 
tract was  made,  the  coiporation,  by  other 
disconnected  acts,  carried  on  at  the  same 
office  and  through  the  same  agents,  was 
violating  laws  of  this  State,  does  not  avoid 
the  lawful  contract.  K,  Y,  Ct,  of  Appeals^ 
1355,  Bard  r.  Poole,  12  N.  T,  (2  Kern.)  495. 

435.  There  is  a  distinction  between  those 
provisions  of  law  which  enter  into  the  ordi- 
nary contracts  of  a  corporation  with  those 
dealing  with  it,  and  which,  if  violated, 
will  render  those  contracts  illegal,  and  those 
provisions  of  law  which  regulate  the  man- 
ner of  conducting  business,  which  are  de- 
signed for  the  security  of  the  stockholders 
and  of  the  public,  and  a  violation  of  which 
docs  not  render  the  contract  void  as  to  a 
debtor.  Of  this  latter  class  are  restrictions 
as  to  stock,  and  the  statute  limiting  the 
amounts  which  directors  may  borrow  from 
the  corporation.  Me.  Supreme  Ct  1856, 
Richmond  Banl(  o.  JRobinson,  42  Me.  589. 

486.  —  of  laifs  restraining  banking. 
Where  a  note  was  discounted  by  a  bank, 
and  indorsed  by  one  of  its  directors,  who 
was  then  liable  to  the  bank  to  an  amount 
exceeding  eight  per  cent,  of  the  capital,  in 
contravention  of  a  statute  regulating  banks, 
(Me.  Laws  of  1841,  ch.  77,  §  19),— i?'«^  that 
the  violation  of  the  statute  might  afford 
ground  for  an  ii^junction,  or  a  forfeiture  of 
charter,  but  could  not  be  availed  of  by  a 
debtor  of  the  bank,  in  defence  of  the  note. 
As  to  him,  the  violation  was  entirely  collat- 
eral ;  it  did  not  enter  into  or  affect  his.  con- 
tract   lb. 

437.  If  a  company  become  proprietors  of 
a  fund  for  the  purpose  of  banking,  in  viola- 
tion of  a  restrainhig  act,  all  notes  given  to 
them  for  the  purpose  of  being  discounted, 
in  contravention  of  the  act,  are  null  and  void 
in  the  hands  of  the  company.*  JV.  Y.  Su- 
preme Ct.  1821,  Utica  Ins.  Co.  v.  Scott,  19 
Johns.  1;  followed,  1828,  in  The  Same  v. 
Hunt,  1  Wend.  56 ;  S.  P.  N.  Y.  Superior  Gt. 
1829,  Fulton  Bank  r.  Benedict,  1  Hall,  557. 
See  also  N.  Y.  Firemen  Ins.  Co.  r.  Ely,  2 
Cow.  678 ;  The  Same  c.  Sturges,  2  Id.  664. 

*  The  Judgment  was  revened.  8e«  8  Cmo.  709,  on  the 
ground  that  the  transaction  prewnted  by  the  pleadings  was 
not  a  discount,  but  a  loan,  which  the  company  might  law- 
fully  make  as  an  investment. 


48S.  The  o2icers  of  a  foreign  bank  made 
an  arangement  within  Kew  York  State 
with  parties  whose  notes  the  bank  was  to 
discount,  that  a  part  at  least  of  the  loan 
should  be  received  in  bills  of  less  than  $5 — 
for  the  purpose  of  circulation  in  the  State 
(which  was  contrary  to  the  statute).  In 
fulfilment  of  this  arrangement,  the  bills  were 
brought  by  the  cashier  into  the  State,  and 
there  delivered  to  the  borrowisr.  Held^  that 
the  bank  could  maintain  no  action  on  the 
notes  discounted.  JT.  Y,  CAaneery^  1839, 
Pratt  tJ.  Adams,*  7  Padge^  616,  653. 

439.  A  guarantee  by  a  third  person  of  an 
illegal  contract  of  a  corporation,  partakes  of 
the  character  of  the  principal  contract,  being 
intended  to  re-inforce  and  secure  it,  and  is 
equally  illegal  and  void.  N.  Y.  Supreme 
Gt.  1846,  Swift  V.  Beers,  8  Den.  70 ;  1848, 
Tylee  v.  Yates,  3  Barb.  222. 

440.  Where  an  assignment  of  securities  is 
made  by  a  bank  to  trustees,  as  a  collateral 
security  for  the  payment  of  illegal  post  notes 
issued  by  it,  both  being  executed  at  the 
same  time,  and  as  parts  of  one  and  the  same 
transaction,  the  assignment  is  void  as  well 
as  the  noteS)  so  that  no  title  passes  to  the 
assignee.  JV".  T.  Ct.  of  Appeals^  1849,  Leav- 
itt  V.  Palmer,  3  N.  Y.  (3  Comet.)  19 ;  Su- 
preme Ct.  1848,  Tylee  v.  Yates,  3  Ba^.  222. 
And  see  Green  «.  Seymour,  8  Sandf.  Ch.  292. 

441.  The  provision  of  the  New  York  re- 
straining act  (2  Rev.  L.  234,  ch.  71)  forbid- 
ding discounting,  at  most  only  avoids  the 
notes  discounted,  and  leaves  a  good  con- 
sideration for  the  money  lent.  The  contract 
of  lending,  which,  per  m,  affords  a  good 
cause  of  action  for  money  lent  and  advanced, 
and  is  distinct  from  that  founded  in  the 
note  Tvhich  is  discounted,  does  not  appear 
to  be  within  the  purview  of  the  restraining 
act.  The  check  against  the  continuance  of 
banking  operations  would  be  complete  the 
moment  an  association  had  ascertained  that 
no  security  could  be  taken,  and  their  own 
remedy  would  be  against  the  individual  to 
whom  the  money  was  lent.  It  was  unneces- 
sary to  go  further  than  to  avoid  the  security ; 
thereby  depriving  the  association  of  the 
means  of  effectual  operation.!    Supreme  Ct. 


*  See  Merchants  Bank  ti.  Spalding,  9  X.  T.  (5  Seld.)  58« 
88,  where  this  case  is  explained  as  turning  on  the  fact  that 
the  transaction  was  a  domestic  one. 

t  This  doctrine  is  questioned  In  so  fiu*  as  it  allows  the 
yiolator  of  the  law  to  recover  upon  the  rery  contract  In 
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1827,  Utica  Ins.  Co.  r.  Kip,  8  Cm,  20.  To 
the  same  effect,  1821,  Utica  Ins.  Co.  «.  Scott, 
19  Johns.  1 ;  1827,  Utica  Ins.  Co.  v.  Kip,  8 
Cow.  20 ;  1829,  Utica  Ins.  Co.  r.  Cadwell,  8 
Wend,  296 ;  1880,  Utica  Ins.  Co.  «.  Blood- 
good,  4  Id,  652.  Compare  Philadelphia 
Loan  Co.  v,  Towner,  18  Cmn,  249. 

442.  A  banking  corporation— organized 
ander  a  statute  which  required  that  all 
notes,  bills,  and  other  evidences  of  debt,  ex- 
cepting bills  of  exchange,  discounted  by  any 
banking  company,  should  be  made,  by  the 
terms  thereof,  or  by  special  indorsement, 
payable  solely  to  the  company — ^took  from 
the  pledgee  of  their  debtor  a  note  of  a  third 
person,  which  the  debtor  had  pledged  as 
collateral,  and  paid  the  demand  for  which 
it  was  pledged,  and  credited  the  surplus  to 
the  debtor.  Eddy  that  they  could  recover 
on  the  note. 

1.  The  provision  in  the  statute  might  be 
r^arded  as  directory.  As  the  provision  in 
question  was  not  designed  for  the  benefit  or 
protection  of  the  parties  to  the  securities, 
but  rested  upon  general  grounds  of  public 
policy,  there  was  no  good  reason  why  such 
parties  should  be  allowed  to  avail  themselves 
of  it  to  evade  their  just  responsibilities. 

2.  Such  a  transaction  is  not  "  discount- 
ing ^*  within  the  meaning  of  a  provision  of 
law  which  relates  solely  to  banking  com- 
panies. N,  Y,  Ct  of  Appeals,  1858,  City 
Bank  of  Columbus  v.  Bruce,  17  K.  Y,  607. 

44S.  The  making  of  a  single  loan  in  good 
faith, — Held  J  not  a  violation  of  the  provisions 
of  an  act  which  prohibited  the  keeping  of 
an  office  of  discount  and  deposit  for  the 
transaction  of  business.  JV.  F.  Ct.  of  Errors, 
1848,  Suydam  t.  Morris  Canal  &  Banking 
Co.  6  MU,  217.    Compare  Baites,  228. 

444.  Where  corporations  are  by  law  for- 
bidden to  make  notes  of  a  certain  descrip- 
tion, anote  made  in  violation  thereof  is  void. 
And  being  void  db  initio,  it  must  be  void  in 
the  hands  of  a  Jxma  fide  holder.  U.  8.  Circ. 
Ct,  {Mich,)  1842,  Root  v,  Goddard,  3  McLean, 
102 ;  1845,  Root  r.  Wallace,  4  Id,  8. 

445*  Notes  of  a  character,  the  issuing  of 
which  is  expressly  prohibited  by  law,  with 
A  penalty  upon  the  officers  of  the  corporation 
who  should  violate  the  prohibition,  are  void, 
and  cannot  be  enforced  against  the  corpora- 
tion, although  it  may  be  that  the  original 

vhldi  the  Tlolatloa  ooniUto,  in  Cortia  v,  Leavitt,  15  X. 
r,  9,  «T. 


liability  on  account  of  which  they  were  issued 
will  still  remain.  N,  Y,  Ct.  of  Appeals,  1849, 
Leavitt  r.  Palmer,  3  If,  Y,  (3  Comst,)  19. 

446.  A  bank  draft  drawn  in  violation  of 
the  banking  laws  of  the  State,— «.  g,  a  post 
note, — is  void,  and  a  delivery  of  it  in  pay^ 
ment  of  a  debt  is  no  defence  to  a  subsequent 
action  to  recover  the  debt.  U.  8,  Cire.  Ct, 
{Mich.)  1848,  Davis  t.  Bank  of  River  Raisin, 
4  McLean,  387. 

447.  The  Pennsylvania  statute  of  March, 
1814,  enacted  that  all  notes  issued  by  unin- 
corporated banking  companies  should  be 
void,  and  not  recoverable.  The  statute  of 
March,  1817,  repealed  so  much  of  the  former 
act  as  prevented  the  holder  of  such  notes 
from  recovering  against  the  drawers.  Held, 
that  the  holder  of  such  notes  issued  after  the 
former  act,  and  before  the  latter,  might  re- 
cover against  the  members  of  the  company. 
Pa,  8upreme  Ct.  1818,  Hass  v.  Werts,  4  Serg. 
dt  B,  356. 

448.  An  association  was  formed  for  the 
purpose  of  issuing  bills  to  circulate  as  money, 
subject,  however,  to  the  proviso  that  bills  of  a 
less  denomination  than  three  dollars  should 
not  be  issued.  Under  a  contract  for  a  loan 
of  the  bills  of  an  unchartered  association, 
bills  of  less  denomination  were  received. 
Held,  that  this  fact  did  not  avoid  the  con- 
tract. Ala,  Supreme  Ct,  1846,  McGehee  v. 
Powell,  8  Ala.  827. 

449.  Notes  issued  by  a  corporation  to  pay 
its  laborers,  but  in  the  form  of  bank  notes, 
and  intended  to  circulate  as  currency, — Held, 
void  as  against  the  corporation,  (though  not  as 
against  the  individual  members),  because  in 
violation  of  the  law  against  banking.  Ohio  Su- 
prerrte  Ct.  1849,  Lawlert?. Walker,  18  Ohio,  151. 

450.  Tiolation  of  public  policy..  All  con- 
tracts made  in  violation  of  public  policy,  as 
declared  by  common  or  statute  law,  are  void, 
and  neither  courts  of  law  or  equity  will 
enforce  them;  but  where  the  parties  to 
such  a  contract  are  not  in  equal  fault,  and 
the  relief  asked  will  sustain  public  policy, 
then  relief  will  be  given.  Thus  where  a  cor- 
poration unlawfully  carrying  on  a  banking 
business  has  transactions  with  others  in  the 
course  thereof  which  would  be  valid  if  done 
in  the  course  of  their  business,  the  latter 
may  have  relief,  and  recover  back  in  disaf- 
firmance of  their  contract,  moneys  paid 
imder  it  The  corporation  should  not  be 
permitted  to  derive  a  profit  from  its  viola- 
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tion  of  the  statute,  and  therefore,  m  support 
of  public  policy,  it  should  be  decreed  to 
pay  debts  contracted  in  furtherance  of  its 
lawful  pursuit.*  Tenn,  Supreme  Ct  1850, 
Ohio  Life  Ins.  &  Trust  Co.  v.  Merchants*  Ins. 
&  Trust  Co.  11  Humph,  1. 

451.  An  agreement  or  understanding 
among  the  corporators  in  a  corporation  sell- 
ing their  lands  at  public  auction,  that  they 
might  bid,  and  afterwards  take  the  lots  or 
not,  at  their  option,  will  not  inyalidate  the 
sale,  where  the  agreement  was  not  carried 
into  effect.  Mo.  Supreme  Ct.  1860,  Buckley 
V.  Briggs,  80  Mo.  452. 

4o2.  If  a  note  be  made  to  a  bank,  with- 
out consideration,  for  the  purpose  of  en- 
abling the  corporation,  by  including  it  as  a 
part  of  its  funds,  to  make  a  colorable  and  false 
statement  of  its  actual  position,  although  the 
facts  may  be  a  just  cause  for  revocation  of  its 
charter,  and,  perhaps,  for  indictment  of  the 
persons  concerned,  for  a  conspiracy  to  de- 
fraud, yet  the  bank  cannot  maintain  an 
action  on  such  note  against  the  maker.  To 
enable  them  to  sue  upon  it,  there  must  haye 
been  a  consideration  at  the  time  of  making 
the  contract ;  and  no  injurious  consequences 
to  the  parties  or  to  others  which  may  after- 
ward happen  from  its  having  been  made, 
can  constitute  a  legal  consideration  for  it 
Me.  Supreme  Ct.  1844,  Agricultural  Bank  v, 
Robinson,  24  Me.  274. 

'458.  A  contract  of  a  corporation  tending 
to  prevent  the  extension  of  a  rival  corpora- 
tion's charter, — Held  void,  as  against  public 
policy.  8ee  State  «.  Hartford  &  N.  H.  K.  R. 
Co.  29  Conn.  588. 

454.  In  reference  to  contracts  to  procure 
legislative  grants,  it  may  be  deemed  settled 
that: 

1.  All  contracts  for  a  contingent  compen- 
sation for  obtaining  legislation,  or  to  use 
personal  or  any  secret  or  sinister  influence 
on  legislators,  are  void  by  the  policy  of  the 

law. 

2.  Secrecy  as  to  the  character  under 
which  the  agent  or  solicitor  acts,  tends  to 

'  deception,  and  is  immoral  and  fraudulent ; 
and  where  the  agent  contracts  to  use  secret 
influences,  or  voluntarily,  without  contract 
with  his  principal,  uses  such  means,  he  can- 


*  That  the  courU  of  Michigan  will  not  lend  their  aid  to 
enforce  a  contract  made  with  a  corporation  of  another  State, 
In  violation  of  Ita  charter,—  tee  Orr  «.  Laoey,  S  3ouff. 


not  have  the  assistance  of  a  court  to  recover 
compensation. 

8.  That  what,  in  the  technical  vocabulary 
of  politicians  is  termed  **  log-rolling,'*  is  a 
misdemeanor  at  common  law,  punishable  by 
indictment.    [18  Pick.  472 ;  7  Watts,  162  ; 

5  Watts  &  S.  815;  6  Dana,  866;  8  Ala.  719  ; 
2  Virginia  Cases,  460.]  U.  S.  Supreme  Ct. 
1858,  Marshall  v.  Baltimore  &  Ohio  K  R. 
Co.  16  How.  814. 

455.  There  is  no  distinction  in  principle 
between  a  contract  for  the  use  of  undue 
personal  influence  with  members  of  a  legis- 
lature, and  one  for  the  same  influence  with 
directors  of  a  corporation,  N.  Y.  Superior 
Ct.  1857,  Davison  t.  Seymour,  1  Bono.  88. 

456.  The  plaintiflf  was  employed  by  the 
defendant's  firm  to  procure  from  the  directors 
of  a  railroad  company  b  contract  for  building 
their  road,  and  agreed  to  pay  him  for  hia 
services,  should  he  succeed.  Plaintifi'  con- 
cealed his  own  agency,  and  procured  the 
contract  for  defendant's  firm  through  the  in- 
fluence with  the  directors  of  the  company 
of  a  third  person,  employed  by  him,  who 
was  ignorant  of  the  abilities  of  defendant's 
flrm.  Held^  that  the  contract,  if  not  in  its 
terms,  yet  in  the  nature  of  the  means  that 
were  used  to  influence  the  action  of  the  di- 
rectors^ was  void,  ^  contrary  to  morality 
and  public  policy.    [4  Comst  451 ;  4  Bam. 

6  C.  319;  1  Carr.  &  P.  1 ;  2  Swant  167 ;  4 
Com.  B.  518 ;  2  Sim.  &  Stu.  801 ;  16  How. 
(U.  S.)  825 ;  18  Pick.  472 ;  10  Barb.  489.] 
lb. 

457*  Fraud.  A  company  cannot  set  up, 
in  defence  of  a  security  properly  executed 
by  them,  that  through  fraud  between  other 
parties  and  among  themselves,  it  was  not 
executed  and  delivered  to  the  party  really 
entitled  to  receive  it.  Bxeh.  1852,  Hortcm  «. 
Westminster  Improvement  Commifisioners,  1 
4Bnff.  L.  <Sb  Eq.  878 ;  21  Law  J.  N.  S.  297; 

7  Exeh.  780. 

Y.  Bemedies. 

458.  Enforcing  Performance.  A  court 
of  equity  will  not  compel  a  corporation  to 
execute  a  legal  assurance  of  corporate  prop- 
erty, in  pursuance  of  a  contract  not  under 
seal,  imless  valuable  consideration  for  the 
contract  be  expressly  proved,  or  evidence  be 
given  of  acts  done  or  omitted  by  the  party 
contracting  with  the  corporation  on  Mth  of 
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the  promised  legal  assurance.*  Exch,  1835, 
WDmot  f.  Corporation  of  Coventry,  1  Ton. 
<(;  0.  518.  Compare  Jacobs  v,  Peterborough 
&  Shirley  Railway,  8  Cwih,  223 ;  Parker  v. 
Perkins,  Id.  818. 

459«  That  a  court  of  equity  will  decree  a 
pecific  performance  against  a  railway  com- 
pany of  a  contract  to  take  land  and  pay  a 
stipulated  price, —  see  Inge  v,  Birmingham 
W.  &  8.  V.  Railway  Co.  23  Eng,  L,  d  Eq. 

601. 

460«  Specific  performance  of  an  agreement 
to  take  a  lease  was  enforced  personally  against 
the  directors  of  a  company  who  signed  the 
agreement,  although  the  agreement  showed 
that  the  directors  were  trustees  for  the  com- 
pany; the  company  by  their  answer  dis 
cbdming;  but  specific  performance  of  the 
execution  of  certain  building  works  on  the 
property  leased,  was  refused.  Vice  Chan. 
Ct.  18G4,  Kay  v.  Johnson,  2  Hemm,  <h  Mil 
118. 

461.  After  a  rule  niti^  for  a  mandamus  to 
compel  a  company  to  summon  «  jury  to  as- 
sess compensation  to  landowners,  a  contract 
was  entered  into,  between  the  landowners 
and  the  agent  of  the  company,  wherein  they 
agreed,  in  discharge  of  claim  against  the 
company,  upon  the  payment  of  a  stated  sum, 
and  also  a  weekly  compensation.  Upon  the 
payment.  The  stated  smn,  and  the  execu- 
tion of  the  contract,  the  proceedings  were 
discontinued.  The  company  paid  the  week- 
ly sum  for  a  time,  and  then  discontinued  the 
payment.  The  application  for  a  manda- 
mus being  renewed, — Hdd^  that  as  the  con- 
tract was  not  under  their  seal,  no  action 
would  lie  upon  it,  against  the  company,  and 
that  it  should  therefore  be  enforced  by  man- 
damus. Q.  B,  1845,  Regina  v.  Bristol  &  Ex- 
eter Railway  Co.  3  Bng.  Bailw,  Gas,  777. 

462*  Where  no  binding  and  complete  con- 
tract has  been  entered  into  by  a  company, 
under  their  seal,  although  the  tenders  made 
by  a  contractor  have  been  accepted  by  their 
engineer,  authoiized  to  act  on  their  behalf, 
and  the  contractor  has  incurred  expense  upon 
the  faith  of  having  the  contract,  in  prepara- 
tion to  fulfil  it,  and  the  whole  thing  is  after- 


*Jt  uenM  If  a  reguUr  corporate  resolution  has  been  passed 
for  granting  an  interest  in  the  corporate  property,  and  npon 
the  faith  of  it,  ezpenditore  has  l)een  Incurred,  the  court 
will  compel  the  corporation  to  make  a  leical  grant  In  pursu- 
nnoe  of  the  resolution,  although  it  is  not  under  the  corpo- 
rate seal.  Minhfi?'  «.  GorporaUon  of  Queensborough,  1 
Sim.  Jk  &  620. 


ward  given  up,  equity  can  grant  no  relief 
Chancery^  1849,  Jackson  «.  North  Wales  Rail- 
way Co.  6  Eng,  Bailw.  Cas,  112. 

463.  An  agreement  was  entered  into  on 
behalf  of;  and  was  confirmed  by,  a  railway 
company  in  consideration  of  a  landowner's 
opposition  to  their  bill  in  Parliament  being 
withdrawn,  to  pay  him  a  specified  sum  as  the 
purchase  money  of  land  not  exceeding  eight 
acres,  to  be  taken  by  the  company  for  the 
formation  of  their  railway,  and  for  conse- 
quential  damages  to  the  landowner's  prop- 
erty. The  railway  was  abandoned,  and  the 
landowner  filed  a  claim  for  specific  perform- 
ance. Held,  that  the  plaintiff  had  means  of 
complete  redress  at  law,  and  that  the  claim 
must  be  dismissed.  Glicmeery,  1852,  Webb 
tj.  Direct  London  &  Portsmouth  Railway  Co. 
9  Eng,  L.  A  Eq.  249 ;  21  Law  J.  N.  8.  837; 
16  Jur.  823 ;  1  Bs  Gex,  M.  cfc  Q.  521. 

See  also  Railroad  CoMPAifnES. 

464.  That  courts  of  equity  will  not  de- 
cree specific  performance  of  a  contract  of 
directors  of  a  company,  which  is  grossly  im- 
provident. See  Shrewsbury  &  Birmingham 
Railway  Co.  «.  London  &  Northwestern 
Railway  Co.  29  Law  Times,  186 ;  6  iJ.  £. 
Cas.  113;  3  Jur.  N,  8.  775  :  26  Law  J.  N.  8. 
Ch.  482. 

465.  In  England  it  has  been— i2;?M  that 
a  contract  to  make  a  railway  is  not  one  of 
which  a  court  of  equity  will  compel  specific 
performance.  See  Heathcote  r.  North  Staf- 
fordshire Railway  Co.   6   Eng.  Bailw.  Cas. 

358. 

466.  Where,  in  a  building  contract,  the 
corporation  reserved  the  power  to  determine 
the  contract,  which  they  exercised,  and  it 
was  also  agreed,  "  that  any  dispute  or  differ- 
ence which  might  arise  between  the  contract- 
ing parties  should  be  referred  to  and  settled 
by  the  engrineer ;  that  it  should  not  be  com- 
petent for  either  party,  to  except  at  law  or 
equity  to  his  determination ;  and  that  with- 
out the  certificate  of  the  engineer  no  money 
should  be  paid  to  the  plaintiffs."  Held,  it 
appearing  that  the  engineer  had  never  re- 
fused to  discharge  his  duty  according  to  the 
contract,  and  had  nothing  to  disqualiiy  him 
to  act,  and  was  ready  and  willing  to  proceed 
and  determine  all  matters  at  issue  between 
the  parties;  that  there  was  no  groimd  for 
the  equitable  interference  of  the  court.  Vice 
Chan.  Ct.  1858,  Scott  «.  Corporation  of 
Liverpool,  81  Law  Times,  147. 
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467.  By  a  contract  for  the  execntion  of  ml- 
way  works,  after  specifying  certain  works  to 
be  done  for  a  gross  sum,  it  was  provided  that 
extra  works  which  the  company  or  their  en- 
gineer should  by  any  writing  under  his  hand, 
require  to  be  executed,  should  be  deemed  to 
be  included  in  the  contract,  and  should  be 
paid  for  at  a  certain  rate ;  and  that  the  con- 
tractor should  not  be  entitled  to  make  any 
claim  for  any  alteration  or  addition  which 
he  might  make  without  such  written  and 
signed  instructions.    Hdd^  that  a  suit  for  an 
account  of  the  moneys  due  to  the  contractor, 
in  respect  of  work  done  under  the  contract, 
was  a  proper  subject    of  jurisdiction   in 
equity ;  and  that  a  direction  for  an  account 
of  extra  works  done  by  the  plaintiff  under 
and  by  virtue   of  the  contract    did   not 
authorize  any  account  to  be  taken  of  works 
(other  than  the  specified  works)  done  by 
contractor,  with  the  privity  of  the  company, 
without  written  instructions ;  but  that  the 
court  would  give  the  plaintiff  liberty  to 
bring  his  action  at  law  against  the  company 
In  respect  of  works  done  without  such  in- 
structions, not  however  relieving  him  against 
the  legal  effect  of  the  lapse  of  time  during 
the  proceedings  in  equity.     Vice  Chan,  Ct, 
1848,  Nixon  p.  Taff  Vale  Railway  Co.  7 
Hare^  136. 

468.  Recovering  damages.  By  the  act 
to  restrain  unauthorized  banking  (1816  \  all 
bills  and  notes  issued  by  certain  persons  or 
corporations  were  declared  void;  and  the 
members  of  such  associations  were  made  in- 
dividually liable  thereon.  By  a  subsequent 
act  (1824)  it  was  provided  that  no  action 
whatever  should  be  maintained  on  such 
bills  or  notes.  Hdd^  that  this  latter  act  re- 
lated to  the  remedy  only,  and,  upon  its  sub- 
sequent repeal,  actions  could  be  maintained 
against  the  members  of  an  unauthorized 
company  to  enforce  against  them,  individu- 
ally, notes  issued  by  the  company  before  its 
repeal.  Ohio  Supreme  Ct,  1847,  Johnson  «. 
Bentley,  16  Ohio,  97. 

469.  A  corporation  which  lends  money 
without  authority  under  its  charter,  and 
takes  a  promissory  note  therefor,  cannot  re- 
cover under  the  conmion  money  counts. 
Ala,  Supreme  Ct.  1860,  Grand  Lodge  of  Ala- 
bama V.  Waddill,  36  Ala,  818. 

470.  Although  it  seems  to  be  the  general 
rule  that  if  a  corporation,  having  agreed  to 
pay  a  certain  amount  in  its  own  stock,  re- 


fuses to  do  so  upon  demand,  they  may  be 
held  to  pay  the  amount  in  money  without 
reference  to  a  depreciation  in  the  market 
value  of  the  stock,  yet  where  the  right  of 
recovery  rests  upon  equitable  grounds,  there 
not  having  been  a  full  performance,  the 
plaintiffs  may,  in  a  proper  case,  be  restricted 
to  the  market  value  of  the  stock.  VI.  Su- 
preme  Ct  1855,  Barker  v.  Troy  &  Rutland  K 
R.  Co.  27  Vt  766. 

471.  Where  an  executory  contract  is 
made  by  a  corporation  to  issue  shares  of  its 
stock  to  a  party  when  he  shall  have  done 
certain  work,  and  the  company  prevent  him 
from  completing  the  work,  make  no  tender 
of  certificates,  and  do  nothing  to  set  apart 
any  particular  shares  for  his  use,  they  can- 
not defeat  the  action  of  the  contractor  for 
damages,  on  the  ground  that  the  contract 
OB  their  part  executed  itself  and  made  him. 
the  OT^ner  of  stock  which  they  agreed  he 
shpuld  have.  U,  S.  Circ,  Ct.  (Me,)  1854, 
Myers,  v,  York  &  Cumberland  R.  R.  Co.  2 
Curt,  0.  Ct^S. 

472.  The  plaintiff  advanced  money  to  a 
company  upon  the  faith  of  a  resolution  that, 
when  the  time  for  which  the  loan  was  made 
expired,  he  should  be  entitled  to  be  repaid 
in  money  with  interest,  or  by  an  allotment 
of  shares  to  the  amount  of  his  advance.  He 
elected  to  accept  shares  in  payment,  but  the 
company  refused  to  allot  him  any,  and  he 
filed  a  bill  for  a  specific  performance  of  the 
agreement  and  for  damages  for  the  breach 
thereof  against  the  directors  and  the  com- 
pany. At  that  time  there  were  no  shares  re- 
maining unallotted,  and  the  plaintiff  was 
aware  of  the  fact.  Heild^  that  under  the  cir- 
cumstances he  could  not  maintain  a  bill  for 
specific  performance ;  and  that,  since  he  had 
no  title  to  the  relief  sought,  the  court  could 
not  award  him  damages  under  the  statute  of 
21  &  22  Vict.  c.  27,  which  enabled  a  court 
of  equity  to  do  complete  justice  between  the 
parties  before  it  in  matters  actually «within 
its  own  jurisdiction.  Chancery^  1866,  Fer- 
guson V,  "Wilson,  2  Law  Hep,  Ch.  App.  11  \  86 
Law  J,  N,  S,  67 ;  12  Jur,  N,  8,  912;  15  Law 
Times,  N.  S.  230. 

473.  Where  the  managing  director  of  a 
company  agreed  with  a  contractor,  that  if  he 
would  accept  part  of  the  price  of  his  work  in 
preference  shares,  the  company  should  ac- 
cept of  such  shares  in  payment  of  future 
calls  upon  the  shares ;  but  the  company  dc- 
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clined  to  do  so  on  the  groand  of  the  in- 
yalidity  of  the  contract,  ffdd^  that  the 
proper  remedy  was,  an  action  for  damages 
against  the  director.  Bolls  Ct.  1858,  Ellis 
«.  Cobnan,  31  Law  Times^  144. 

474.  Reformation.  Thata  conrtof  eqnity 
will  reform  a  bill  of  sale  of  property  belong-' 
ing  to  a  company,  which,  through  the  mis- 
take of  a  secretary,  was  made  to  include 
articles  not  owned  by  them,  and  in  fact  not 
covered  by  the  acreement  of  the  parties, — 
see  Menomonee  &c.  Manuf.  Co.  r.  Lang- 
worthy,  18  WU.  444. 

475*  CanceUation.  The  court  of  chancery, 
though  it  has  no  power  of  visitation,  may 
entertain  a  bill  to  avoid  a  contract  of  a  cor- 
poration which  it  had  no  power  to  make. 
N,  T,  Chancery y  1824,  Auburn  Academy  «. 
Strong,  Ebph  278. 

As  to  Actions  by  and  against  corporations, 
see  Burrs. 


COUMTIES. 

1.  How  far  deemed  oorporatlons*  That 
oonnties  are  mere  qiuui  corporations,  invested 
with  corporate  powers,  sub  modo^  and  for  a 
few  specified  purposes,  but  deficient  in  many  of 
the  powers  incident  to  the  general  character  of 
corporations, —  see  Goodnow  v.  Commission- 
ers of  Ramsey  County,  11  Minn.  31 ;  Louis- 
ville &  Nashville  R.  R  Co.  «.  County  Court 
of  Davidson,  1  Snsed,  687,  687 ;  Hannibal  & 
St  Joseph  R  R  Co.  v.  Marion  County,  36 
Mo.  294 ;  Reardon  «.  St  Louis  County,  Id. 
555. 

2.  That  a  coimty  is  a  public  corporation, 
created  for  political  purposes,  and  invested 
with  subordinate  legislative  powers, — see 
Maury  County  r.  Lewis  County,  1  Stoan^ 
286. 

8.  That  a  county  is  a  corporation,  but  the 
people  of  it  axe  not, —  see  Smith  v.  Myers,  15 
CaLdQ. 

4.  How  liable  to  be  sued.*  That  county 
commissionerB,  in  Ohio,  are  a  corporation, 
not  a  sovereignty,  and  may  be  sued  before  a 
justice  of  the  peace;  and  though  they  are 
individuaUy  named,  yet,  if  the  description 
of  their  office  is  added,  and  the  subject  of 
the  suit  is  public,  the  suit  is  deemed  to  be 

•  In  CoimeeUcot,  a  eoantj  Is  not  lUbte  to  the  prooess  of 
foreign  itf  ■rhmmt  Ward  «.  Ooanty  of  Hartford,  IS  Omn. 
4M. 


against  them  as  a  corporation^ —  see  Paine  v. 
Commissioners  &c.  Wright,  417. 

5.  That  a  county  has  not  the  capacity  to 
be  sued,  except  it  is  conferred  by  special 
statute;  and  when  that  capacity  is  so  con- 
ferred, the  mode  pointed  out  by  the  statute 
must  be  strictly  pursued; — see  Rock  Island 
7.  Steele,  81  III  548. 

6*  Liability  after  division*  By  general 
principles  of  law,  if  a  county  is  divided  by 
setting  off  a  part,  or  forming  a  new  county, 
the  remaining  part  retains  all  its  property, 
power,  rights,  and  privileges,  and  remains 
subject  to  all  its  obligations  and  duties ;  un- 
less some  express  provision  to  the  contrary 
should  be  made  by  the  act  authorizing  the 
separation.  And  where  this  is  done,  a  sub* 
sequent  statute  requiring  the  latter  to  bear 
part  of  the  burdens  of  the  new  county  can- 
not in  general  have  any  binding  force,  for  it 
attempts  to  take  away  their  vested  rights. 
Mass.  Supreme  Ct  1819,  Hampshire  v. 
Franklin,  16  Mass.  76.  Compare  Bowdoin- 
ham  9.  Richmond,  6  Me.  (6  Oreerd.)  112. 

7.  What  may  be  a  county  charge.  To 
charge  a  county  with  a  claim  for  services 
rendered  or  expenses  incurred,  there  must  be 
some  statutory  authority  authorizing  the 
same  to  be  rendered  or  incurred,  or  direct- 
ing the  payment  thereof.  Without  this  the 
board  of  supervisors  cannot  be  compelled 
by  mandamus  to  audit  such  claim.  [14  Barb. 
56;  1  Hill,  862;  6  HiU,  244;  6  Cow.  260; 
18  Johns.  242 ;  16  Wend.  257 ;  2  Cow.  581, 
583,  534 ;  2  Green,  478.]  N.  T.  Supreme  Ct. 
8p.  T.  1864,  People  ex  rel  Hadley  v.  Super- 
visors of  Albany,  28E<nD.  Pr.  22. 

8*  A  county  is  not  relieved  from  liability 
for  moneys  expended  by  a  county  officer  in 
executing  his  official  duties,  by  the  fact  that 
such  duties  are  imposed  by  special  laws,  and 
that  no  pecuniary  benefit  inures  to  the  re- 
spective counties  from  their  execution.  2f. 
T.  Ct  of  Appeals^  1865,  People  ex  rel.  Hall 
r.  Board  of  Supervisors  of  N.  Y.  82  N.  Y. 
473. 

9.  In  what  cases  moneys  disbursed  by 
county  officers  in  the  performance  of  their 
official  duties,  are  deemed  *'  necessarily  ex- 
pended," within  the  meaning  of  1  N.  T. 
Rev.  Stat  886,  §  3,  subd.  9,  making  moneys 
so  expended  a  county  charge.    lb. 

10.  Services  of  a  medical  man,  rendered 
by  order  of  the  district  attorney  in  making  a 
chemical  analysis  in  aid  of  an  inquiry  into  a 
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case  of  alleged  poisoning,  are  properly 
chargeable  against  the  county.  2f,  T.  8vr- 
preme  Ct.  8p,  T,  1S65,  People  ex  rd,  Sher- 
man r.  Supervisors  of  St.  Lawrence,  80  How, 
Pr.  178. 

11*  That  a  contract  made  by  county  com- 
missioners, to  be  binding  on  the  county, 
must  be  made  by  the  board  at  a  regular  ses- 
sion,— see  Potts  «.  Henderson,  2  Ind,  (2 
Cart.)  827. 

12.  Effect  of  decision  of  snperrisors. 
After  a  claim  against  a  county  has  been  pre- 
sented to  the  board  of  supervisors  for  allow- 
ance, and  has  been  examined  and  passed  upon 
by  that  body,  the  amoimt  determined  to  be 
actually  and  justly  due  declared,  and  its 
payment  provided  for  in  the  mode  prescribed 
by  law,  no  action  will  lie  against  the  county 
to  recover  the  same  claim,  upon  the  ground 
that  the  decision  of  the  board  was  errone- 
ous in  respect  to  the  amoimt  actually  and 
legally  due  to  the  plaintiff.  Their  action  in 
the  matter  is  final  and  conclusive.  [10  N. 
Y.  260.]  N,  T,  Ct.  of  Appeals,  1864,  Martin 
f>.  Supervisors  of  Greene,  29  N,  71  646. 

IS*  That  where  no  other  provision  is 
made  for  the  necessary  expenses  of  the  judi- 
ciary, in  its  official  duties,  the  county  where 
the  court  is  held  is  in  general  liable,— see 
Yenango  e.  Durban,  8  QranVn  Cos.  66. 

14.  County  bonds.  A  board  of  county 
commissionerB  has  authority,  under  Minn. 
Comp.  Stat.  158,  §  18,  to  issue  bonds,  which 
shall  be  valid  and  binding  upon  the  county, 
to  pay  for  the  building  of  a  court  house, 
jail,  or  other  necessary  building  for  the  use 
of  the  county.  Minn,  Supreme  Ct.  1861, 
Chaska  Company  r.  Board  of  Supervisors  of 
Carver  County,  6  Minn  204. 

15.  Where  the  statute  constituted  three 
commissioners  of  the  county,  and  declared 
that  two  of  them  should  form  a  board  for 
the  transaction  of  business.  Held,  that  the 
bonds  issued  by  the  county,  being  signed  by 
two  out  of  three  commissioners,  were  bind- 
ing upon  the  county.  [8  Watts,  128;  5 
Binn.  481 ;  6  Serg.  &  R.  166.]  U.  8.  Su- 
preme Ct.  1860,  Curtis  r.  County  of  Butler, 
24  How.  485. 

16.  Where  county  officers  have,  in  re- 
peated instances,  taken  up  one  county  bond 
by  issuing  another,  and  the  county  has  rati- 
fied that  action,  they  can  bind  the  county 
by  doing  it  in  another  instance,  though  they 
have  no  strict  legal  authority  for  so  doing. 


lU.  Supreme  Ct.  1860,  Johnson  r.  County  of 
Stark,  24  lU.  75. 

17.  —  for  bounties  to  Tolnnteers.  Boards 
of  supervisors  of  tho  various  counties  in  the  State 
of  New  York  authorized  to  adopt  resolutions  to 
provide  for  raising  money  upon  the  credit  of  their 
respective  counties  for  the  use  of  such  counties 
(or  upon  the  credit  of  any  city  or  town  for  the 
sole  use  of  such  city  or  town^,  for  tlie  purpose  of 
paying  volunteers  into  the  military  or^aval  serv- 
ice of  the  United  States  during  Uie  civil  war  of 
1861-66.     N.  Y.  Laton  of  1864,  111,  clu  72. 

18.  Under  the  New  York  act  of  1864, 
above  mentioned, — Held,  that  a  resolution 
of  a  board  of  supervisors,  providing  for  the 
issue  of  county  bonds  to  each  supervisor 
who  might  call  for  the  same,  to  pay  a  bounty 
to  each  recruit  that  should  be  mustered  into 
tho  service  to  the  credit  of  their  respective 
towns,  must  be  deemed  to  contemplate  the 
issue  of  these  bonds  upon  the  credit  of  the 
county  ;  that  the  bonds  issued  under  it  were 
a  county  charge ;  and  that  it  was  the  right 
and  duty  of  the  board  of  supervisors  of  that 
county  to  provide  accordingly  for  their  pay- 
ment as  legitimate  public  debts  of  the 
county.  Jf.  T.  Supreme  Ct.  1864,  Magee  t. 
Cutler,  48  Barb.  289. 

19.  It  makes  no  difiference  that  such  a 
resolution  of  a  board  of  supervisors,  author- 
izing the  issue  of  bonds  as  obligations  of 
the  county  to  raise  money  for  payment  of 
bounties,  contains  a  provision  that,  in  pay- 
ment of  said  bonds,  the  board  of  supervisors 
shall  assess  such  sums  on  the  towns  respect- 
ively, in  proportion  to  the  amount  of  bonds 
or  money  taken  by  each  town  through  its 
supervisor.  This  does  not  change  the  char- 
acter of  the  bonds,  or  convert  them  into 
town  obligations.  This  portion  of  the  res- 
olution is  of  no  legal  forca  The  board  of 
supervisors  have  no  right  to  lend  the  bonds 
of  the  county  to  towns  so  as  to  create  town 
debts.  Town  debts  can  only  be  lawfully 
authorized  under  the  act  in  question  in  the 
shape  of  town  bonds — and  such  town  bonds 
can  only  be  issued  by  the  town  authoritiea, 
after  a  vote  of  the  town  duly  had  at  a  regu- 
lar meeting  called  for  the  purpose.  H.  T. 
Supreme  Ct.  1865,  People  v.  Supervisors  of 
Livingston,  48  Barb.  298. 

20.  Kor  can  any  vote  or  resolution  of  the 
towns  respectively  render  such  bonds  obliga- 
tions of  the  town,  so  that  it  shall  be  liable 
as  a  town  separately,  to  pay  any  of  the  bonds, 
or  to  be  assessed  for  any  number  of  nuch 
bonds  as  issued  or  lent  for  its  exclusive  use 
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or  benefit  The  whole  property  of  the 
county  must  be  assessed  to  pay  the  bonds. 
lb. 

For  cases  upon  the  power  of  counties  and 
other  public  corporations  to  Subscribe  for 
stock  in  railroad  companies  and  other  cor- 
porations for  local  improvements,  and  upon 
the  validity  of  bonds  issued  to  raise  funds 
for  such  subscriptions,  see  Sttbbcbiftion. 


BEBTS. 

!•  Power  to  Incur  them.  Under  the 
statutes  of  CaUfomia  the  power  of  corpora- 
tions to  create  debts  is  treated  as  an  incident 
to  the  express  powers,  and  not  as  itself,  one 
of  the  express  powers.  Cal,  Supreme  Ct. 
1856,  Smith  t>.  Eureka  Flour  Mills  Co.  6 
CdL  1. 

As  to  the  power  to  Incur  obligations  by 
eontraeting^  see  Contbacts. 

As  to  Powers  generally,  see  Powebs. 

2.  What  are  corporate  debts.  The  presi- 
dent of  a  manu&cturing  company,  under  a 
lease  of  all  its  property  to  him  for  two  years, 
carried  on  the  business  under  the  name  of, 
the  corporation,  and  then  failed,  and  assigned 
the  property  for  the  benefit  of  creditors. 
Beld^  that  debts  contracted  in  the  busi- 
ness by  him,  with  parties  who,  before  the 
lease,  had  dealt  with  the  corporation,  and 
who  had  no  actual  notice  of  the  lease,  or 
with  parties  who  had  not  dealt  with  the 
corporation  before  the  lease,  and  who  had 
not  even  constructive  notice  of  it,  were  cor- 
porate debts,  and  entitled  to  preference  over 
the  personal  creditors  of  the  president  or 
creditors  of  his  finn.  N,  Y,  Supreme  Ct. 
1851,  Conro  c.  Port  Henry  Iron  Co,  13  Barb. 
27. 

Ab  to  what  are  Corporate  debts  within 
statutes  rendering  stockholders  individually 
liable  for  them,  see  Individual  liabilitt. 

8*  Limit  of  amount.  Under  a  statute 
(«.  g.  1  N.  Y.  Rev.  Stat.  602,  {  8),  providing 
that  the  total  amount  of  debts  of  a  corpora- 
tion idiall  not  exceed  three  times  its  paid 
stock,  indebtedness  to  the  directors  is  in- 
cluded as  well  as  indebtedness  to  third  par- 
ties. N.  T,  Supreme  Ct.  1848,  Tallmadge  v. 
Fishkill  Iron  Co.  4  Barb.  382. 

4.  novation.  Trustees  of  a  corporation 
having  power  to  bind  it  by  notes  or  other 
obligations,  may  lawfully  change  the  liability 


of  the  society  by  creating  one  debt  to  pay 
another,  when  they  deem  it  expedient. 
Maes.  Supreme  Ct.  1838,  Hayward  v.  Pilgrim 
Society,  21  Pick.  270. 

5.  If  a  bank,  on  the  eve  of  insolvency,  hav- 
ing notes  out  which  it  cannot  redeem,  and  a 
large  claim  on  a  solvent  stockholder  for 
money  lent,  extends  his  debt  by  taking  his 
notes,  payable  at  two  and  three  years,  with 
its  president  as  sole  surety ;  this  is  a  fraud  on 
its  creditors,  and  they  may  proceed  in  equity 
directly  against  such  debtor,  without  a  judg- 
ment at  law  or  process  of  garnishment.  Ala. 
Supreme  Ct.  1854,  Bank  of  St.  Mary's  «.  St 
John,  25  Ala.  566. 

6.  The  fact  that  the  cashier  of  a  bank 
gives  his  own  note  for  money  borrowed  by 
him  for  his  bank,  does  not  exonerate  the 
bank  from  liability  therefor.  JT.  T.  Superior 
Ct.  1859,  City  Bank  of  New  Haven  «.  Vet- 
kins,  4  Botw.  420. 

7.  Set-oir.  A  corporation,  like  an  individ- 
ual person,  may  cancel  a  debt  due  it  by  set- 
ting off  a  debt  from  the  corporation  to  the 
same  person,  whether  the  debt  be  due  from 
a  stockholder  for  stock,  or  on  any  other  ac- 
count. Ala.  Supreme  Ct.  1840,  Goodwin  v. 
McGehee,  \n  Ala.  K  S.  232. 

8.  Payment.  A  payment  of  corporate 
debts  by  a  stockholder  in  a  foreign  corpora- 
tion will  be  deemed  to  have  been  voluntary, 
in  the  absence  of  proof  that  he  was  legally 
liable  therefor.  Man.  Supreme  CU  1864, 
Eastman  9.  Crosby,  8  AHen^  206. 

9.  That  a  corporation  is  not  bound  to  seek 
its  creditors  in  a  foreign  country — see  Emlen 
«.  Lehigh  Coal  &c.  Co.  47  Pa.  St.  76. 

10.  Promise  to  pay.  A  majority  of  the 
directors  of  a  corporation  transferred  a  por- 
tion of  their  stock,  and  resigned  their  official 
positions,  that  their  transferrees  might  be 
elected  in  their  stead  and  have  control  of 
the  afEJEurs  of  the  company,  in  consideration, 
as  was  alleged,  of  their  verbal  promise  to  pay 
all  the  debts.  Af^r  such  transfer  and  elec- 
tion, a  small  portion  only  of  the  corporate 
debt  was  paid ;  in  consequence  whereof  the 
corporate  property  was  sold  under  execution, 
and  a  large  part  of  the  indebtedness  left  un- 
paid and  lost,  including  a  debt  due  by  the 
company  to  one  of  the  original  directors  and 
and  an  alleged  promisee.  In  an  action 
brought  by  him  to  recover  such  debt, — HM^ 
that  the  promise  of  the  defendants  was 
within  the  Statute  of  Frauds,  ai^d  that  the 


268 


[  DEDICATION.— DEEDS.] 


plaintiff  could  not  recover.    Pa.  Supreme  Ct, 
1865,  Maule  v,  Bucknell,  60  Pa,  St.  89. 

11.  Jadgrment.  A  judgment  in  favor  of  a 
creditor  of  a  bank  was  confessed  by  the  cash- 
ier, under  a  resolution  of  the  directors  to  that 
effect ;  but  subsequently,  at  the  request  of  the 
vice-president,  who  acted  without  authority, 
other  debts  of  the  bank  were  included  in  the 
judgment.  EeHdj  that  the  judgment  was 
void  for  the  amount  of  the  erroneous  excess 
only,  it  appearing  that  the  latter  sum  was 
not  fraudulently  included.  Pa,  Supreme  Gt, 
1865,  Davenport «.  Wright,  51  Pa,  St,  292. 

12.  Upon  an  issue  to  try  the  validity  of  a 
judgment  confessed  in  favor  of  a  creditor 
of  a  bank,  which  was  shortly  afterwards  as- 
signed to  the  vice-president,  evidence  that 
all  the  assets  went  into  that  officer^s  hands ; 
that  no  losses  were  sustained  by  the  bank ; 
and  that  no  assets  went  into  the  hands  of  any 
of  the  other  directors,  is  inadmissible  to  show 
fraud  in  the  confession  of  the  judgment,  with- 
out the  offer  of  other  facts  tending  to  show  a 
fraudulent  use  of  the  assets,    lb. 

18.  In  an  action  by  the  receiver  of  an 
insolvent  bank  against  an  original  subscriber, 
for  the  amount  of  his  subscription,  a  judg- 
ment in  favor  of  a  third  person  against  the 
bank,  in  a  court  of  record,  in  an  action  where 
the  bank  appeared  and  defended,  was  Held 
prima  facie  evidence  that  the  bank  owed  the 
sum  recovered.  If,  T,  Superior  Ct,  1860, 
Dayton  v,  Borst,  7  Bomo,  115. 

How  far  a  Judgment  against  the  corpora- 
tion may  be  relied  on  to  prove  the  debt 
against  a  stockholder,  see  iKDivrDUAL  lia- 

BILITT. 


BEDIOAXION. 

!•  Its  effect.  That  if  proprietors  of  land 
evince  by  their  manner  of  laying  it  out,  sell- 
ing it,  or  appropriating  it  to  public  or  cor- 
porate uses,  an  intent  to  8et>it  apart  and  devote 
to  the  uses  of  a  municipal,  educational,  relig- 
ious, &c.,  corporation,  their  so  doing  Is  a  dedi- 
cation of  the  property  to  such  uses,  and  they 
cannot  afterwards  resume  control  over  it, — 
see  Canal  Trustees  «.  Havens,  11  lU,  554; 
Mayor  of  Macon  «.  Franklin,  12  Ga,  289 ; 
Hannibal  «.  Draper,  15  Mo,  684 ;  Atkinson  f>. 
Bell,  18  Tex,  474. 

2.  That  railroad  corporations  have  power, 
in  connection  with  the  owners  of  the  fee,  to 


dedicate  for  a  public  highway  lands  taken  by 
them  under  their  charters,  where  there  is 
nothing  in  their  charters  to  forbid  it, — sec 
Green  v,  Canaan,  29  Conn,  157. 

8«  That  a  municipal  corporation  may  make 
a  valid  dedication  of  land  belonging  to  it,  in 
the  form  of  streets,  commons,  or  squares, 
which  will  enure  to  the  benefit  of  all  who  are 
at  the  time,  or  may  afterwards  become,  citizens 
of  the  corporation, — see  Mayor  &c.  of  Macon 
f>,  Franklin,  12  Ghi,  239 ;  Pomeroy  t>.  Mills,  3 
VI,  279 ;  Slate  tJ.  Trask,  6  Vt  355 ;  Stiles  v, 
Curtis,  4  Day^  328 ;  Mayo  v,  Murchie,  8  Munf, 
858. 

4.  That  a  public  square  or  common,  in  a 
city  or  town,  may  be  the  subject  of  dedica- 
tion,— see  Mayor  of  Macon  «.  Franklin,  12 
Oa,  289;  Hannibal  v.  Draper,  15  Mo,  634. 

5*  What  acts  will  amount  to  a  dedication 
within  the  above  rule,  and  how  such  dedica- 
tions may  be  proved, — see  First  Parish  in 
Shrewsbury  v.  Smith,  14  Pick,  297;  Medford 
tj.  Medford,  21  Pick,  199;  Lakin  «.  Ames,  10 
Cush.  198 ;  Durgin  t>.  City  of  LoweU,  3  AUen, 
398;  Canal  Trustees  «.  Havens,  11  lU.  554; 
President  &c.  t>.  Indianapolis,  12  Ind.  620; 
Mayor  &c.  of  Macon  v,  Franklin,  12  Ga,  239 ; 
Attomey-Gkneral  «.  Merrimack  Manuf  Co. 
14  Gray^  586. 

6.  That  designating  a  lot,  upon  a  town 
plan,  as  "  church  square,^*  does  not  amount 
to  a  specific  grant  conferring  the  legal  title 
on  the  only  church  then  existing  in  the  place ; 
for,  non  constat  that  future  churches  might  not 
also  have  an  interest  therein, — see  Christian 
Church  V,  Scholte,  2  Clarke  {Iowa),  27. 

7.  That  the  fact  that  a  road  belonging  to 
a  turnpike  corporation  was  traveled  for  two 
years  subsequent  to  the  repeal  of  the  com- 
pany's charter  by  all  persons  who  wished  to 
pass  over  it,  is  not  competent  evidence  either 
of  a  dedication  of  the  land  by  the  owners  to 
the  public,  for  the  purposes  of  a  highway,  of 
the  usefldness  of  the  road  to  the  public,  or 
of  the  acceptance  of  the  road  by  the  public 
as  a  high  way  ,-H9ee  State  «.  New  Boston,  11 
N,  K  407. 
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!•  When  necessary*  Unless  the  charter 
require  it,  the  acts  of  the  company  need  not 
be  evidenced  by  its  corporate  seal  Ind^  Su- 
preme Ct,  1857,  Hamilton  v.  Newcastle  & 
Danville  I^  R.  Co.  9  Ind  359. 
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2.  Anttaoritj  of  agent  to  make  deed.  The 

general  agent  of  a  manufacturing  company 
is  not  authorized,  as  such,  to  transfer  by  deed 
the  real  estate  of  the  company.  It  may  be 
incidental  to  his  power  as  agent,  to  borrow 
money,  give  promissory  notes,  and  do  many 
other  acts  in  the  ordinary  course  of  the  busi- 
ness of  the  company ;  but  to  sell  or  convey 
real  estate,  a  specific  authority  seems  indis- 
pensable. But  if  such  agent  undertakes  to 
convey  real  estate,  asserting  in  the  deed  that 
he  is  properly  authorized  by  rote  of  the  com- 
pany, and,  in  behalf  of  the  company,  cove- 
nants, that  they  are  well  seized,  and  that  they 
will  warrant  and  defend  the  premises,  such 
agent  is  estopped,  by  the  declaration  and 
covenants  ever  to  deny  his  authority.  And 
if  he  b  estopped,  then  all  persons  claim- 
ing under  and  through  him  are  estopped. 
Q}nn.  Supreme  Ct.  1838,  Stow  t).  Wyse,  7 
Conn.  219. 

8*  A  corporation  may  empower  an  agent 
to  execute  a  deed  for  the  corporation,  by  a 
vote  of  the  stockholders.  Va.  Ct,  of  AppealSy 
1846,  Burr  v.  McDo^ald,  3  Gratt.  215. 

4.  —  of  committee*  A  vote  of  proprie- 
tors, authorizing  a  committee  to  sell  the  com- 
mon lands,  empowers  them  also  to  make 
deeds  in  the  name  of  the  proprietary ;  and  in 
executing  such  deeds,  one  seal  is  sufficient, 
though  the  committee  may  consist  of  several 
persons.  Me.  Supreme  Ct,  1825,  Decker  v. 
Freeman,  3  Me.  (8  Oreenl.)  838. 

6.  —  of  members.  A  deed  by  individu- 
als in  their  own  names,  and  not  in  pursuance 
of  some  vote  of  the  corporation,  though 
they  are  owners  of  all  the  shares  in  the  cor- 
poration, and  are  so  described  in  the  deed, 
cannot  convey  the  land  of  the  corporation. 
A  corporation  is  a  mere  abstraction,  a  mere 
existence  in  law,  and  can  act  only  by  votes 
through  agents.  The  share  owners  are  not 
tenants  in  common  of  the  land.  They  have 
no  title  whatever,  to  any  of  the  property  of 
the  corporation.  Vt.  Supreme  Ct.  1848, 
Wheelock  v.  Moulton,  15  Vt.  519;  1847, 
Isham  0.  Bennington  Iron  Co.  19  Id.  230. 

6.  Recital  of  anthority.  A  conveyance 
by  a  corporation,  signed  by  the  president 
in  the  corporate  name,  need  not  show  the 
authority  of  the  president  to  sign  the  cor- 
porate name.  His  authority,  whether  shown 
by  the  deed  or  not,  is  to  be  proved  by  evi- 
dence cUiunde,  and  is  not  necessarily  to  be 
proved  by  a  formal  vote  of  the  corporation. 


Conn.  Supreme  Ct.  1861,  Hart  v.  Stone,  30 
Conn.  94. 

7.  Under  the  Revised  Statutes  of  Vermont 
(Rev.  Stat.  815,  §§  24,  25),  it  is  not  essential 
to  the  validity  of  a  deed  of  the  real  estate 
of  a  private  corporation,  that  the  vote  of  the 
corporation,  authorizing  their  agent  to  exe- 
cute the  instrument,  should  be  recited.  Vt. 
Suprem^e  Ct.  1850,  McDaniels  v.  Flower  Brook 
Manufacturing  Co.  22  Vt.  274.  Compare 
Isham  V.  Bennington  Iron  Co.  19  Vt. 
280. 

8.  It  is  unnecessary  that  deeds  made  by 
proprietors'  committees  should  contain  re- 
citals of  their  authority  and  proceedings  in 
the  sale,  as  their  certificates  of  such  pro- 
ceedings are  not  in  themselves  evidence  of 
the  facts  they  recite,  and  such  facts  may 
always  be  proved  aliunde,  and  in  proper 
cases  will  be  presumed.  Me.  Supreme  Ct. 
1826,  Innman  v.  Jackson,  4  Me.  (4  Chreenl.)  * 
237 ;  1828,  Farrar  «.  Eastman,  5  Id.  345. 
See  also  Powell  v.  Brown,  1  Tyler,  285. 

9.  Form.  Where  the  terms  of  a  contract 
proposed  to  the  conunittee  of  a  corporation 
were  contained  in  a  letter  directed  to  them, 
and  the  committee  wrote  at  the  bottom  of 
the  letter,  that  the  terms  proposed  were  ac- 
cepted, and  thereto  affixed  the  corporate 
seal,  by  way  of  showing  the  corporate  assent, 
— Hdd,  that  such  a  mode  of  accepting  the 
terms  of  the  contract  was  not  deemed  to 
constitute  the  contract  a  specialty  on  which 
covenant  would  lie.  Tenn.  Supreme  Ct. 
1847,  Levering  «.  Mayor  &c.  of  Memphis,  7 
Humph.  553. 

10.  If  a  note  and  deed  ai'e  executed  by 
an  old  corporation  by  a  new  name,  the  con- 
tracts wiU  be  as  binding  upon  the  corporation 
as  if  they  had  been  executed  by  the  proper 
name.  III.  Supreme  Ct.  1862,  President  &c. 
of  Mount  Palatine  Academy  v.  Eleinschnitz, 
28  in.  133. 

11.  Interpretation.  A  deed  of  land  to  a 
railroad  company,  after  describing  one  par- 
cel by  metes  and  bounds,  and  stating  that  it 
was  to  be  for  the  uses  and  purposes  of  the 
road  proper,  and  contained  an  area  of  sixty 
square  rods,  proceeded  as  folloTV's :  "  Also, 
in  addition  to  which  said  sixty  rods,  the 
company  may  be  further  entitled  to  an  extra 
additional  width  of  seventy  feet  on  the  south 
side  of  said  railroad,  for  the  uses  and  pur- 
poses of  a  side  track,  engine  house,  depot, 
&c.,  provided  such  buildings  may  be  used 
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for  pnrpoBes  of  railroad  only,  and  which  ad- 
ditional land  contains  an  area  of  sixty-four 
rods,  &c.,  to  have  and  to.  hold  all  and  singu- 
lar the  above  mentioned  and  described  prem- 
ises, &C.,"  concluding  with  the  usual  cove- 
nant for  the  quiet  possession  of  '*  the  said 
premises  "  by  the  grantees,  &c. 

Held^  1.  That  the  deed  was  sufficient  to 
pass  the  title  to  both  the  parcels  of  land  de- 
scribed. Its  meaning  was :  "  In  considera- 
tion of  one  dollar,  we  have  granted  to  the 
railroad  company  sixty-four  square  rods  of 
land  for  their  road  proper ;  also  seventy  rods, 
in  addition,  which  they  may  be  entitled  to 
for  a  side  track,  engine  house,"  &c. 

2.  That  if  any  doubt  existed  in  regard  to 
the  construction  and  effect  of  the  deed,  the 
covenant  for  quiet  enjoyment  of  the  property 
by  the  grantees,  estopped  the  covenantor, 
and  those  claiming  under  him,  from  inter- 
fering with  such  enjoyment.  N,  T,  Ct,  of 
Appeals^  1864,  Long  Island  B.  R.  Co.  v. 
Conklin,  29  N.  F.  572. 

12.  A  railroad  company  for  the  purpose  of 
enabling  the  corporation  to  borrow  money, 
executed  deeds  purporting  to  convey  to  a 
trustee,  to  secure  the  payment  of  the  money 
borrowed,  "  all  the  present  and  in  future  to 
be  acquired  property"  of  the  corporation, 
that  is  to  say,  the  road  made  or  to  be  made, 
including  the  right  of  way,  and  land  occu- 
pied thereby,  together  with  the  superstruc- 
ture, and  tracks  thereon,  and  all  rails  and 
other  materials  used  therein,  or  procured 
therefor,  and  engines,  tenders,  cars,  tools,  ma- 
terials, machinery,  contracts,  and  all  other 
personal  j)roperty,  right  thereto,  or  interest 
therein,  together  with  the  tolls,  rents,  or  in- 
come to  be  had  or  levied  thereupon ;  and  all 
franchises,  rights,  and  privileges  of  the  "cor- 
poration in,  to,  or  concerning  the  same." 
Held^  that  cars,  car  wheels  and  fuel,  acquired 
by  the  corporation  subsequently  to  the  execu- 
tion of  the  deeds,  passed  under  and  by  vir 
tue  of  the  deeds  to  the  trustee.  Ky,  Ct  of 
Appeals,  1857,  Phillips  v,  Winslow,  18  B. 
Monr,  481. 

18«  Effect*  That  in  grants  to  corpora- 
tions aggregate,  the  word  "  sueeeisarsj''^  though 
usually  inserted,  is  not  necessary  to  convey  a 
fee  simple ;  for,  admitting  that  such  a  simple 
grant  be  strictly  only  an  estate  for  life,  yet  as 
the  corporation,  unless  of  limited  duration, 
never  dies,  such  estate  for  life  is  perpetual, — 
Bee  Union  Canal  Co.  v.  Young,  1  Whart.  425 ; 


Overseers  of  Poor  of  Boston  «.  Sears,  22  Pick. 
122. 

14.  Where  proprietors  executed  by  a  com- 
mittee a  deed  of  land  to  a  parish  for  a  meet- 
ing house,  reserving  by  vote  to  the  inhabit- 
ants of  the  town  the  privilege  of  occasionally 
holding  town  meetings  in  the  meeting  house, 
—  Heldj  that  the  deed  conveyed  the  land 
subject  to  the  reservation  in  the  vote,  al- 
though there  was  no  such  reservation  in  the 
granting  part  of  the  deed.  Mass,  Supreme 
Ct,  1846,  Qoff  r.  Inhabitants  of  Rehoboth, 
12  Met4i.  26. 

1 5.  Certain  members  of  an  unincorporated 
religious  society  took  an  absolute  deed  of 
lands  bought  with  funds  of  the  society,  and 
one  of  them  indorsed  upon  the  deed,  with- 
out the  assent  of  the  society,  a  declaration 
that  he  held  it  in  trust  for  the  society  upon 
its  members  assenting  to  an  open  conminn- 
ion.  Held,  that  the  indorsement  was  of  no 
force ;  that  upon  the  subsequent  incorpora- 
tion of  the  society,  the  title  vested  in  the 
corporation,  but  it  was  nevertheless  proper 
for  chancery,  upon  the  bill  of  the  corpora- 
tion, to  decree  a  conveyance.  N.  Y.  A,  V. 
Chan.  Ct  1839,  South  Baptist  Church  «. 
Yates,  Eoffm.  142. 

10.  That  a  deed  to  a  society^s  committee, 
and  their  successors,  for  the  use  of  the  socd- 
ety,  is  good, — see  Judd  v.  Woodruff,  2  Boot^ 
298. 

17.  What  is  a  corporate  execution* 
Where  the  trustees  signed  their  names  sep- 
arately to  a  lease,  and  affixed  the  corporation 
BetA^—Heldy  that  the  lease  was  well  executed. 
JV;  F.  Supreme  Ct,  1808,  Jackson  v,  Walsh, 
8  Johns,  226. 

18.  A  deed  by  a  corporation  is  in  proper 
form  if  expressed  to  be  by  the  corporation, 
naming  it,  hf  their  agent,  naming  him,  and 
concluding:  "In  witness  whereof,  they," 
naming  the  company, "  by  their  agent,  have 
hereunto  set  their  seal,  and  the  said  agent 
hath  hereunto  subscribed  his  name."  [Ang. 
&  A.  on  C.  169.]  K  K  Superior  Ct,  1841, 
Flint  V.  Clinton  Co.  12  JV.  H.  480. 

19.  A  deed  in  this  form :  "  Wc,  the  E.  W.  L. 
Co.,  in  consideration  of  $5,000  to  us  paid, 
&c.,  do  give,  grant,''  &c. ;  "  we,  the  E.  W. 
L.  Co.  do  hereby  covenant,"  &c. ;  "  if  the  E. 
W.  L.  Co.  shall  pay,'  &c. ;  and  concluding : 
"  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals,'*  &c, ;  signed,  "  D.  E. 
F.,  President,"  &c.,  and  seal,  E.  S.  C,  Treaa- 
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urer/^  &c.,  and  seal ;  is  the  deed  of  the  cor- 
poration, if  the  agents  were  authorized  to 
ezecnte  it.  N.  K  Supreme  Ct.  1861,  Ten- 
ney  «.  East  Warren  Lumber  Co.  43  JV.  ff. 
348. 

20*  An  assignment  of  a  mortgage  of  real 
estate  from  a  corporation,  conclading :  *'  In 
witness  whereof,  the  said  B.  C.  S.  Bank,  by 
J.  S.,  their  treasurer,  duly  authorized  for 
thifi  purpose,  have  hereimto  set  their  name 
and  seal,''  signed,  "  J.  8.,  Treasurer  B.  C.  8. 
Bank,'*  and  sealed,  is  in  form  executed  by 
the  corporation.  Mass.  Supreme  Ct.  1857, 
Hutchins  v.  Byrnes,  9  Oraf/y  367. 

21.  A  corporation  may  execute  a  deed  in 
these  words :  "  In  testimony  whereof,  said 
party  of  \he  first  part  have  caused  these 
presents  to  be  signed  by  their  president,  and 
their  common  seal  to  be  hereto  affixed.  A. 
B.,  President,"  and  seal.  Mass,  Supreme  Ct, 
1862,  Haven  v.  Adams,  4  Allen,  80. 

22.  A  deed  executed  by  a  banking  corpo- 
ration to  its  president,  signed  by  the  presi- 
dent and  countersigned  by  the  cashier  of 
such  bank,  is,  prima  facie,  a  good  deed  under 
the  clause  in  the  charter  of  said  bank,  which 
declares  that  "  all  contracts,  on  the  part  of 
the  corporation,  shall  be  binding,  provided 
the  same  shall  be  signed  by  the  president 
and  countersigned  by  the  cashier."  *  Oa. 
Supreme  Ct  1865,  Yeasey  v,  Qraham,  17  Qa. 
99. 

2S«  What  is  not.  A  deed  of  conveyance 
by  a  corporation  must  be  executed  in  the 
corporate  name  and  under  the  corporate 
seal.  One  describing  the  grantors  as  a  cor- 
poration, but  executed  by  the  president  there- 
of, in  his  own  name,  and  under  his  own 
seal,  and  describing  him  as  president,  does 
not  pass  the  title  from  the  corporation. 
Ohio  Suprems  Ct  1824,  Hatch  v,  Barr,  1 
Edmm,  890. 

24.  Where  the  president  of  a  corporation 
was  authorized  by  a  resolution  to  execute  a 
deed  of  the  corporate  lands,  and  he  execut- 
ed the  deed  in  the  name  of  the  corporation, 
but  attested  it  in  this  form :  "  In  witness 

-whereof,  I, ,  President,  have  hereunto 

set  my  hand  and  seal,  <&c.,"  and  signed  his 
own  name  as  president,  opposite  to  a  seal 

*  That  In  Vermont,  private  buslneu  corporations  may 
eoanj  real  estate  bj  the  deed  of  their  president,  and  inch 
deed  may  be  sealed  with  the  seal  of  the  president,—  see 
Warner  r.  Mover,  11  Ft  885;.Isham  v.  Bennington  Iron 

ckk  19  rt  no. 


upon  which  there  was  no  distinct  impras- 
sion, — ffeldy  that  the  deed  was  inoperative, 
it  being  the  individual  deed  of  the  presi- 
dent, who  had  personally  no  interest  in  the 
subject  of  the  instrument.    Ih. 

25.  An  instrument,  purporting  to  bo  thd 
deed  of  a  legally  established  corporation, 
by  C,  its  treasurer,  reciting  that  it  is  exe- 
cuted by  him,  in  behalf  of  the  company, 
and  as  its  treasurer,  duly  authorized  for  that 
purpose,  and  signed  and  sealed  by  him, 
with  his  own  name  and  seal,  followed  by  the 
words,  "treasurer,"  &c.  ffeld,  not  to  be 
the  deed  of  the  corporation.  Mass,  Supreme 
Ct  1848,  Brinley  v.  Mann,  2  Cush,  837. 

26«  The  proprietors  of  common  and  un- 
divided lands  are  corporations ;  and,  there- 
fore, where  they  voted  that  their  clerk 
should  give  a  certain  person  a  deed  of  land 
in  their  name,  and  he  executed  a  deed  in  his 
own  name  as  clerk, — Held,  that  the  grantee 
acquired  no  title.  iT.  ff.  Superior  Ct  1827, 
Cobum  V.  EUenwood,  4  JV.  ff,  99 ;  S.  P.  1840 
Atkinson  v.  Bemis,  llIf,K  44. 

27«  A  deed  of  proprietary  lands,  reciting 
the  votes  authorizing  the  clerk  of  the  pro- 
prietors to  execute  the  same,  approved  by  a 
written  indorsement  signed  by  three  of  a 
standing  committee,  two  of  whom  were  em- 
powered to  approve  such  deeds  as  they 
judged  necessary,  though  sealed  with  the  seal 
of  the  clerk, — Held,  to  transfer  the  title  of 
the  proprietors  after  thirty  years'^  possession 
of  the  land  by  the  grantee.  Me.  Supreme  Ct, 
182$,  Thomdike  v,  Barrett,  8  Me,  (3  Qreerd,) 
380. 

28.  If  a  charter  require  that  deeds  given 
by  the  corporation  shall  be  under  the  corpo- 
rate seal,  and  shall  also  be  signed  by  the  cor- 
porators, a  deed  signed  by  persons  not  named 
therein  as  corporators,  and  bearing  a  seal  not 
proved  to  be  the  corporate  seal,  is  fatally  de- 
fective. N.  J,  Ct,  of  Errors,  1866,  Osborne 
t,  Tunis,  1  DuUh.  683. 

29.  Where  the  agent  of  the  corporation 
signed  his  name  to  an  obligation  to  pay 
money,  with  his  private  seal  affixed,  it  was 
Held,  that,  although  the  instrument  did  not 
become  the  covenant  of  the  corporation,  yet 
it  was  evidence  of  a  contract,  on  proof  of  the 
agency.  N.  C,  Supreme  Ct.  1859,  Osborne  «. 
High  Shoals  &c.  Manuf.  Co.  5  Jones^  Lav>, 
177. 

For  cases  upon  the  Execution  of  other  cor- 
porate contracts,  see  Contbaots. 
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80.  Presamptioiis  in  aid  of  execatioii. 

liVliere  the  seal  of  a  corporation  has  been  af- 
fibced  to  a  deed  by  the  proper  officer  and 
signed  by  him,  it  will  be  presumed  that  the 
instmment  was  executed  by  authority  of  the 
corporation.  -ZT.  K  Superior  Ct  1841,  Flint 
V,  Clinton  Co.  12  JV.  K  480 ;  Mo,  Supreme  Ct. 
1859,  Chouquette  v.  Barada,  28  Mo.  491. 

81.  The  production  of  an  instrument  ad- 
mitted to  be  executed  under  the  corporate 
seal,  and  signed  by  the  proper  officers,  is 
prima  facie  evidence  of  due  execution  by  the 
defendants,  and  raises  a  presumption  that  it 
was  executed  by  lawixil  authority  of  the  cor- 
poration. This  is  as  true  of  a  religious  cor- 
poration as  of  any  other.  N.  F.  Supreme 
Ct,  1860,  Bowen  v,  Irish  Presbyterian  Con- 
gregatioD,  G  Bosto.  245. 

82.  Proof  of  the  signatures  of  the  officers 
of  a  corporation  to  a  release  under  seal,  pur- 
porting to  have  been  executed  by  the  corpo- 
ration, is  prima  facie  evidence  of  its  due 
execution.  A  (7.  Ct.  qf  AppeaU^  1859,  Josey 
V,  Wil.  &c.  R.  R.  Co.  12  Rich.  Law,  134. 

88*  A  deed  of  a  municipal  corporation 
having  power  by  its  charter  to  dispose  of  its 
lands,  will  be  presumed  to  have  been  executed 
in  pursuance  of  the  power ;  and  it  is  unnec- 
essary for  the  grantor  to  show  any  special 
authority  by  resolution  or  ordinance.  Mo, 
Supreme  Ct,  1862,  Chouquette  v,  Barada,  83 
Mo,  249. 

84.  A  statute  which  requires  that,  where  a 
deed  is  executed  by  an  agent,  his  authority 
shall  be  evidenced  by  a  written  power  exe- 
cuted with  the  formalities  of  a  deed,  has  no 
application  to  deeds  executed  in  behalf  of  a 
corporation  aggregate,  by  their  agent.  Conn, 
Supreme  Ct,  1858,  Howe  v,  Keeler,  27  Conn, 
588. 

85.  On  the  trial  of  a  writ  of  entry,  as 
against  a  tenant  in  possession  under  a  mere 
claim  of  title,  it  appearing  that  the  deed  to 
the  demandant,  conveying  the  demanded 
premises,  was  executed  by  the  president  of  a 
corporation,  who  affixed  thereto  the  corpo- 
rate seal,  and  that  this  was  done  in  accord- 
ance with  a  parol  vote  of  the  directors  which 
was  not  recorded, — Bdd,  that  there  was  suffi- 
cient proof  of  authority  to  execute  the  deed 
to  entitle  the  demandant  to  recover.  Me, 
Supreme  Ct,  1859,  Clark  f),  Pratt,  47  Me.  55. 

86.  Delivery.  Where  an  agreement  by 
deed  is  made  with  a  corporation  through  the 
intervention  of  a  duly  authorized  agent,  in 


order  to  bind  the  corporation  by  the  stipa- 
tions  of  the  deed  it  is  not  necessary  to  show 
that  it  has  been  formally  accepted  by  them, 
but  a  delivery  to  and  an  acceptance  of  the 
deed  by  the  agent,  is  a  delivery  to  and  ac- 
ceptance by  the  corporation.  Mom,  Supreme 
Ct,  1848,  Western  Railroad  Corporation  «. 
Babcock,  0  MeU,  84G,  856. 

87.  Proof.  In  tracing  the  title  of  real 
estate  through  a  corporation,  it  ia  not  suffi- 
cient to  show  a  deed,  duly  executed  by  a 
body  purporting  to  be  corporate,  but  the  act 
of  incorporation  should  be  produced,  or  it 
should  be  shown,  in  some  way,  that  such 
body  is  a  body  politic  capable  of  taking  and 
conveying  real  estate.  N,  H,  Superior  Ct, 
1883,  Lumbard  v.  Aldrich,  6  N,  H.  269. 

88.  A  corporate  deed  can  be  proved  only 
by  proving  that  the  seal  affixed  is*  the  seal  of 
the  corporation,  or  that  it  was  affixed  as  the 
corporate  seal  by  some  person  thereto  duly 
authorized.  Proof  that  the  individuals 
whose  names  are  subscribed  to  the  deed, 
sealed  and  delivered  the  instrument  as  their 
deed,  neither  proves  the  seal  of  the  corpora- 
tion, nor  their  authority  to  execute  the  deed. 
N.  J.  Ct.  of  Errtyre,  1856,  Osborne  v,  Tunis, 
1  Dutch,  688. 

89.  Proof  by  the  president  of  a  corpora- 
tion, signing  its  deed,  that  the  seal  is  its  seal 
and  was  affixed  by  its  authority,  entitles  it 
to  record.  He  may  be  deemed  the  party 
executing  it,  or  the  subscribing  witness, 
within  the  statute.  N.  T,  -Chancery,  1836, 
Lovett  V,  Steam  Saw-mill  Association,  6 
Paige^  54.  And  see  Johnson  «.  Bush,  8  Barb, 
Ch,  207,  238. 

As  to  the  custody  of  the  Corporate  seal, 
and  by  whom,  and  how  it  is  to  be  affixed, 
see  Seal. 


BEICAND. 

1.  On  whom  made.  That  a  demand  on  a 
corporation  must  be  on  a  person  known  to  rep- 
resent the  corporation, — see  Langworthy  v,  N. 
Y.  &  Harlem  R.  R  Co.  2  E,  D,  SmUh,  195. 

2.  That  when  a  b»nk  has  authorized 
agents,  a  demand  to  affect  the  bank  should 
be  made  upon  such  agents, — see  Commercial 
Bank  of  Manchester  «.  Bonner,  13  Smedes  d 
M,  049. 

8.  Snfflciency.  A  passenger  on  a  railroad 
having  lost  the  check  for  his  baggage,  the 
company^s  employees  at  the  station  refused 
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to  dcliyer  the  baggage  without  the  check  or 
proof  of  the  property  by  affidavit  Having 
assigned  the  baggage  to  plaintiff,  plaintiff 
went,  in  company  with  the  passenger,  and 
demanded  it  anew  of  the  baggagemaster, 
who  refiised  to  deliver  it,  on  the  ground 
(then  for  the  first  time  stated)  that  it  was  not 
in  defendants*  possession.  Held^  that  the  de- 
mand was  sufficient,  and  that  defendants 
were  liable  for  the  value  of  the  baggage.  N, 
T.  Cam.  PI.  1852,  Cass  v.  N.  Y.  &  New  Ha- 
ven R  R  Co.  1  -B:  2>.  Smith,  622. 

4.  How  made  upon  the  corporation  to  lay 
a  foundation  for  an  action  to  enforce  a  stock- 
holder's individual  liability, — see  Haynes  t. 
Brown,  89  K  K  545 ;  Harvey  f>.  Chase,  88 
N.  H.  272. 


L  Power  to  taxb  bt  deyisb. 
n.  Intbrfbbtatiok. 

L    Power  to  Take  by  Dbvibb. 

1.  Corporation  not  in  being.*  A  devise 
to  a  religious  society  which  had  not  obtained 
leave  from  the  legi^ture  to  form  themselves 
into  a  body  politic,  and  to  hold  land, — Hdd 
to  be  void.  Md.  Chancery,  1829,  Murphy  v. 
Dallam,  1  Bland.  529. 

*  2*  A  devise  was  made  of  a  farm  to  the 
"  Yearly  Meeting  of  the  people  called  Qua- 
kers, in  aid  of  the  charitable  fund  of  the 
boarding  school  established  by  the  Friends 
in  Providence.*^  Hdd,  it  appearing  that  the 
Yearly  Meeting  was  not  an  incorporated 
body,  that  the  devise  could  not  be  sustained 
as  a  charity,  in  an  action  at  law  by  the  heir 
against  a  tenant  in  possession  under  the 
Yearly  Meeting,  and  also  under  the  residuary 
devisee,  as  the  legal  title  had  not  passed. 
Conn.  SuprevM  Ct.  1826,  Greene  v.  Dennis, 
6  Conn.  292. 

8.  Corporation  afterward  created.  A 
devise  of  property  "  to  the  use  of  the  Associ- 
ated Heformed  Church  at  Sardis,  in  Meck- 
lenburg County,  North  Carolina,"  was  Edd  to 
be  good,  it  appearing  that  the  congregation 
had  appointed  trustees  according  to  law.  N. 


•  That  a  derlw  made  to  designated  parties,  who,  though 
ofHcers  of  a  corporatloD,  are  not  thenuelres  a  corporation 
t  >  take  Id  raoceaalon  must  fall— see  Christ's  College  Oase,  1 
\7,  maektL  90 ;  Ambl  861. 
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C.  Supreme  Ct.  1849,  Kirkpatrick  v.  Rogsrs, 
6  Ired.  Eq.  130. 

4.  A  bequest  was  made  to  a  corporation 
established  in  Virginia  for  the  purpose  of  ad- 
ministering the  literary  fund  of  the  State ; 
but  that  body  being  incapable  of  taking  the 
devise,  application  was  made  to  the  legisla- 
ture by  the  president  and  directors  of  the 
fund  for  the  passage  of  an  enabling  statute, 
and  such  application  being  granted,  a  bill 
was  filed  by  the  president  and  directors  of 
the  corporation  against  the  executors  and 
heirs  of  the  testator  to  recover  the  estate  de- 
vised by  his  will  Held,  that  it  was  compe- 
tent for  the  complainants,  on  the  neglect  of 
the  executors  of  the  will  so  to  do,  to  make 
such  application ;  and  such  act  having  been 
obtained,  authorizing  the  corporation  to  take 
the  devise,  it  was  no  objection  to  their  claim 
under  the  will,  and  the  act  in  question,  that 
the  latter  was  passed  against  the  consent  of 
the  executors.  Va.  Ct,  of  AppeaU,  1842, 
Literary  Fund  v.  Dawson,  1  Rob.  402. 

5.  Land  in  another  State.  Where  a  cor- 
poration is  generally  competent  to  take  land, 
the  prohibition,  in  the  statute  of  wills  of  the 
£!tate  in  which  it  was  created,  against  all 
devises  of  lands  to  corporations,  does  not  pre- 
vent it  from  taking  and  holding  land  in  an- 
other State  by  devise  of  one  of  its  own  citi- 
zens. The  statute  was  intended  to  regulate 
the  testamentary  power  of  their  own  citizens, 
not  that  of  citizens  of  other  States,  and  to 
define  the  capacity  of  testators,  and  not  that 
of  corporations.  Pa.  Supreme  Ct.  1855, 
Thompson  f>.  Swoope,  24  Pa.  St.  474 ;  S.  P. 
Ohio  Supreme  Ct.  1864,  American  Bible  So- 
ciety V.  Marshall,  15  Ohio  St.  587. 

6.  What  terms  wfll  eonfer  the  powen 
Though,  in  its  most  general  sense,  the  power 
to  take  by  *^ purchase"  includes  taking  by 
devise,  a  provision  of  charter  conferring  a 
right  to  take  by  purchase,  will  not  be  con- 
straed  to  include  a  right  to  take  by  devise 
contrary  to  the  statute  of  wills.  N.  T.  Ct. 
of  Brron,  1827,  McCartee  «.  Orphan  Asylum 
Society,  0  Cow.  487. 

7«  The  charter  of  a  corporation  declaring 
it  to  be  capable  of  "  taking,  purchasing,  hold- 
ing, and  conveying"  real  estate,  does  not 
authorize  it  to  take  by  devise.  N.  T.  Chan- 
eery,  1884,  Theological  Seminaiy  of  Auburn 
V.  Childs,  4  Paige,  410. 

8.  That  authority  to  a  corporation  to  take 
"  by  direct  purchase  or  otherwise,"  is  an  "  ex- 
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press    authority  to    take    by   devise," — see 
Downing  «.  Marshall,  28  N,  F.  860. 

9.  Under  the  Code  of  Virginia  (ch.  77, 
8  8),  which  provides  that  conveyances  and 
devises  which  haye  been  made,  and  convey- 
ances of  land  which  shall  hereafter  be  made, 
to  charitable  uses,  shall  be  valid,  &c.  Edd^ 
1.  That  the  word  "  conveyance,"  though  gene- 
rally embracing  a  devise,  was  intended  to  be 
used  in  a  restricted  sense,  as  meaning  an  ac- 
quisition of  property  by  contract  only,  and 
could  not  be  construed  to  include  future  de- 
vises to  religious  corporations. 

2.  That  a  bequest  of  money  to  be  laid  out 
in  land,  or  invested  for  the  use  of  a  church, 
is  also  void,  as  being  unauthorized  by  statute 
and  void  at  common  law.  Ya,  Ct,  of  Ap- 
peals^ 1859,  Seabum  «.  Seabum,  15  Qratt. 
428. 

For  a  view  of  the  Power  to  take  property, 
in  common  with  other  corporate  powerS) 
see  PowEBs. 

As  to  the  power  of  Religions  corporations, 
and  of  other  particular  corporations,  to  take 
by  devise  or  bequest,  see  Religious  Cor- 
poBATiOKS,  and  other  titles  of  corporations. 

As  to  devises  and  bequests  to  Unincor- 
porated associations,  see  Associatioits,  14, 
15. 

II.  Interpretation. 

10.  Whether  in  favor  of  Individuals  or  a 
corporation*  The  testator  by  his  will,  which 
took  effect  in  1818,  devised  land  to  an 
orphan  asylum  society,  to  be  applied  to  the 
charitable  purposes  for  which  the  society 
was  incorporated. 

Held^  by  the  Ohancdhr^  that  the  devise 
was  not  to  be  construed  as  direct  to  the  cor- 
poration, but  to  the  executors  in  trust ;  but 
if  it  were  deemed  direct,  the  corporation,  by 
a  just  construction  of  its  charter,  had  power 
to  take  under  such  devise ;  and  even  if  the 
devise  was  void  under  the  statute  of  wills, 
it  was  to  a  charitable  use,  which  the  court 
was  authorized  and  bound  to  enforca 

HeUd^  hytheCtof  Errors^  reversing  his  de- 
cree, that  the  devise  was  not  in  trust  to  the 
executors,  but  direct  to  the  corporation; 
and  that  the  corporation  had  not  by  its 
charter  any  power  to  take  by  devise,  and 
therefore  the  charitable  use  could  not  be 
maintained.  2f.  T.  Ct.  of  Errors^  1827, 
McCartee  9.  Orphan  Asylum  Society,  9  Cow. 
487. 


11.  A  devise  of  lands  to  the  fellows  of 
certain  specified  colleges,  living  at  the  testa- 
tor^B  death,  is  a  devise  for  the  benefit  of  the 
whole  body  corporate  of  each  college,  not  of 
the  particular  fellows  in  their  natural  capac- 
ities, and  is  valid  under  the  exception  in 
the  statute  of  mortmain  applying  to  the 
universities  and  their  colleges.  Chancery^ 
1757,  Attorney  General  «.  Tancred,  AnM. 
851 ;  1  Wm.  Blacks.  flO;  1  Meiiy  10. 

12.  A  devise  to  a  Roman  Catholic  priest 
who  might  succeed  the  devisor  in  a  certain 
place,  to  be  entailed  to  him  and  to  his  suc- 
cessors in  trust,  &c.,  was  Held  to  be  intended 
in  ease  of  the  eortgregation^  and  for  its  sole 
benefit,  though  for  the  maintenance  of  the 
priest;  and  that  upon  its  incorporation  it 
legally  held  the  estate  devised.  Pa,  Supreme 
Ct  1829,  M'Girr  v.  Aaron,  1  Pa,  49.  See 
Brewers  «.  Fromm,  Addis,  862. 

13^  The  terms  *^  Congregational  persua- 
sion,^^ iQ  a  will, — IMdy  to  have  the  same 
meaning  as  the  term  Congregational  denom- 
ination.   See  Dublin^  Case,  88  N,  H.  459. 

14.  Identifying  the  corporation  intended. 
Where  there  are  two  associations  of  the 
same  name  which  is  used  by  a  testator  to 
describe  the  beneficiary  intended,  resort  may- 
be had  to  extrinsic  evidence  for  the  purpose 
of  ascertaining  which  one  he  had  in  mind. 
Mass.  Supreme  Ct.  1864,  Bodman  «.  Ameri- 
can Tract  Society,  9  Allen^  447. 

15.  A  devisee  may  be  designated  by  de-' 
scription  as  well  as  by  name;  and  such  a 
description  is  as  available  in  the  ca^e  of  a 
corporation  as  of  a  natural  person.  Conn. 
Supreme  Ct,  1842,  Brewster  «.  McCall,  15 
Conn.  274. 

16.  A  testator  gave  one-fourth  part  of  all 
his  estate,  not  previously  disposed  of,  *'  to 
the  Missionary  Society  of  Foreign  Missions) 
two-thirds  to  be  appropriated  for  the  natives 
of  this  land.^*  It  did  not  appear  that  there 
was  any  society  for  foreign  missions  bearing 
that  precise  name.  But  evidence  was  intro- 
duced to  show  that  several  societies  pursu- 
ing the  object  of  foreign  missions  were  in 
existence  when  the  will  was  executed,  among 
which  was  one  incorporated  by  the  name  of 
the  "  American  Board  of  Conunissioners  for 
Foreign  Missions;"  that,  of  four  others,  two 
were  never  incorporated,  and  one  was  not 
until  after  the  execution  of  the  will ;  that 
the  fourth  was  established  by  a  denomina- 
tion of  Christians  to  which  the  testator  did 
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not  belong,  and  had  no  organization  in  the 
Otate;  that,  before  the  execution  of  the  will, 
he  was  intimately  connected  with  the 
American  Board,  being  a  prominent  and 
actiye  member  of  one  of  its  auxiliary  socie- 
ties; that  he  was  one  of  the  officers  of  such 
auxiliary  society,  and  paid  to  its  treasurer 
the  amount  of  the  annual  subscription  re- 
quired of  its  members;  that  he  was  also  a 
member  and  an  officer  of  another  auxiliaiy 
society  in  his  own  town,  having  the  same 
object  in  yiew ;  and  that  his  religious  views 
accorded  with  those  under  whose  patrona<2^ 
the  American  Board  was  conducted'  It  also 
appeared  from  the  will  that  the  devises  con- 
tained therein  to  other  benevolent  objects 
were  in  furtherance  of  his  religious  views. 
HM^  1.  That  the  devise  was  not  void  on  its 
face  for  uncertainty  as  to  the  devisee  in- 
tended, it  not  being  a  case  of  patent  am- 
biguity. 3.  That  the  extrinsic  evidence 
introduced  was  proper  to  ascertain  such  de- 
yiaee.  8.  That,  under  the  circumstances 
proved,  in  connection  with  the  will,  the 
American  Board  was  sufficiently  designated 
as  the  devisee,  by  description.  4.  That  the 
devise  was  not  void  as  to  the  '*  two  thirds  to 
be  appropriated  for  the  natives  of  this  land,^^ 
on  the  ground  that  the  latter  society  had  no 
power  by  its  charter,  to  make  such  appro- 
priation, inasmuch  as  that  institution  was  in- 
corporated **  for  the  purpose  of  propagating 
the  gospel  in  heathen  lands,^'  which  expres- 
sion was  strictly  applicable  to  the  Indians 
on  this  continent.    Ih, 

17.  The  testator  gave  one-eighth  part  of 
all  his  estate,  not  previously  disposed  of,  to 
the  "Foreign  Mission  School  at  Cornwall, 
Ct.^^  and  it  appeared  from  extrinsic^  evidence 
that,  before  the  execution  of  the  will,  the 
American  Board  had  established  a  school  at 
Cornwall  for  the  education  of  heathen 
youth,  both  American  and  Asiatic,  to  fit 
them  to  be  misdonariee,  but  this  school 
was  never  incorporated,  and  was  discon- 
tinued bafore  the  testator^s  death.  Edd^ 
that  Boid  school  had  no  capacity,  and  the 
American  Board  were  not  entitled  to  take 
under  this  devise.    Ih, 

18.  The  testator  gave  one-eighth  part  of 
all  his  estate,  not  previously  disposed  of,  to 
the  "American  Tract  Society,"  and  it  ap- 
peared from  extrinsic  evidence,  that,  previ- 
ous to  the  execution  of  the  will,  there  had 
existed  two  societies   of  that  name,  one 


established  at  Boston,  and  the  other  at  New 
York ;  that  the  former  was  incorporated  and 
capable  of  taking,  while  the  latter  was  not ; 
and  that  the  latter  became  united  to  the 
former  as  an  auxiliary,  before  the  execution 
of  the  will.  Ueld^  that  the  American  Tract 
Society,  established  at  Boston,  was  the  ob- 
ject of  the  testator's  bounty,  and  entitled  to 
receive  it.    Lb. 

19.  Where  a  testator,  near  the  close  of  his 
will,  gave  all  the  rest  of  his  estate,  not  previ- 
ously disposed  of,  after  his  just  debts  and 
funeral  charges  were  paid,  and  suitable 
monuments  were  erected  at  his  grave,  to  the 
"  Society  for  ameliorating  the  Condition  of 
the  Jews,"  and  it  appeared  from  extrinsic 
evidence,  that,  some  years  previous  to  the 
execution  of  the  will,  a  society  was  incorpo- 
rated by  the  legislature  of  New  York,  by  the 
name  of  the  "  American  Society  for  amelior- 
ating the  Condition  of  the  Jews,"  and  it  did 
not  appear  that  any  other  society  for  a  like 
purpose  was  ever  formed  in  this  country. 
Hdd^  that  the  society  so  incorporated  was 
entitled  to  the  devise ;  but  did  not,  as  residu- 
ary devisee,  take  that  part  of  the  estate,  the 
devise  of  which  was  void.    Ih. 

20.  A  testator  devised  his  estate  to  "  the 
Protestant  Episcopal  Church  in  New  Ca- 
naan ;  the  income  of  which  to  be  paid  for 
the  support  of  the  rector  or  minister  of  said 
church;  and  the  same  to  be  a  perpetual 
fund,  under  the  man/^ment  of  the  wardens 
and  vestry  of  said  Episcopal  church."  Parol 
evidence  was  ofiered  to  show  that  there  was 
an  incorporated  society  of  the  Episcopal 
denomination  in  New  Canaan,  legally  formed 
by  the  voluntary  association  of  its  members, 
having  no  other  name  than  that  which  it  had 
acquired  by  assumption  or  reputation ;  that 
its  warden,  vestrymen,  and  other  officers, 
and  also  its  delegates  to  the  general  conven- 
tion, were  chosen  by  this  society,  at  its  meet- 
ings ;  that  the  terms  "  church  "  and  "  parish" 
were,  by  this  denomination  of  Christians, 
used  indiscriminately,  and  in  the  same  sense 
as  the  term  "  society ; "  that  there  was  also, 
another  body  of  persons,  not  incorporated, 
composed  of  those  members  of  said  society 
only  who  were  communicants,  and  had 
been  baptized,  and  which  constituted  the 
"  church  "  in  the  society ;  that  the  devisor 
himself,  in  speaking  of  the  affiiirs  of  the  so- 
ciety, always  called  it  the  "  church ; "  that 
he  had  long  been  a  member  of  the  society, 
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and  contributed  to  its  support  very  liberally. 
Held,  that  such  parol  evidence  was  admissible 
to  show  that  said  society  was  intended  by 
the  testator,  in  the  will,  as  the  object  of  his 
bounty.  Conn,  Supreme  Ot  1844,  Ayres «. 
Weed,  16  Conn,  391. 

21.  Effect  of  uncertainty  In  the  designa- 
tion of  the  corporation.  Where  a  testator 
desired  his  executors  to  pay  a  certain  sum  to 
a  benevolent  society,  if  any  existed,  to  alle- 
viate the  sufferings  of  the  most  prudent  poor, 
but  not  the  intemperate,  in  procuring  food, 
clothing,  and  other  necessaries,  which  such 
persons  want  in  winter, — Hetd^  that  a  society 
whose  objects  were  the  promotion  of  the 
temperance  cause,  by  the  difiusion  of  tem- 
perance knowledge,  the  circulation  of  the 
pledge  of  total  abstinence  from  all  intox- 
icating liquors,  and  the  dispensation  of  the 
charity  of  the  association  to  the  suffering 
poor  of  a  certain  city  and  its  districts,  of 
good  moral  character,  who  do  not  use  intox- 
icating liquors  as  a  beverage,  was  not  enti- 
tled to  the  legacy.  Pa.  Supreme  Ct.  1844, 
Grandom's  Estate,  6  Watts  <fc  S.  537. 

22.  A  devise  to  the  fellows  and  demies  of 
Magdalen  College,  Oxford,  upon  the  happen- 
ing of  a  particular  event, — Held  void  for  un- 
certainty ;  the  language  of  the  condition 
and  the  description  of  the  legatees  being  too 
loose  and  indefinite  to  enable  it  to  be  carried 
into  effect.  Chancery^  1830,  Attorney  Gen- 
eral «.  Sibthorp,  2  Buss,  di  M.  107. 

23.  A  testator  devised  property  *'to  the 
annual  conference  of  the  Methodist  Episco- 
pal Church,  for  the  benefit  of  institutions  of 
learning  under  the  superintendence  of  said 
conference,  and  the  missionary  society  of 
the  Methodist  Episcopal  Church,  and  to  be 
otherwise  disposed  of  as  the  Tennessee  an- 
nual conference  may  deem  best  in  their  wis- 
dom." Ileld^  that  the  devise  was  void,  being 
indefinite  and  uncertain,  both  as  to  the  per- 
sons and  objects  of  the  charity.  Tenn. 
Supreme  Ct,  1844,  Green  f>.  Allen,  5  Humph. 
170. 

24.  —  in  the  specification  of  the  object 
intended.  A  devise  that  land  should  be  sold 
and  "  the  proceeds  laid  out  in  building  con- 
venient places  of  worship,  free  for  the  use  of 
all  Christians,  who  acknowledge  the  divin- 
ity of  Christ  and  the  necessity  of  a  spiritual 
regeneration,"  is  void  for  uncertainty.  JV. 
C.  Supreme  Ct.  1845,  White  «.  Attorney  Gen- 
eral, 4  Ired.  Eq.\^. 


25*  One  L.,  in  his  last  will  and  testament, 
devised  as  follows :  "  All  the  real  estate  of 
which  I  shall  die  seised  and  possessed,  shall 
fall  into  the  possession  of  my  wife,  G.,  for 
her  own  use  and  benefit  during  her  lifetime ; 
at  which  time  I  direct  and  authorize  the 
Right  Reverend  Bishop  Loras,  or  his  succes- 
sors, to  dispose  of  my  real  estate,  and  apply 
so  much  thereof  to  the  church,  or  to  the  ed- 
ucation or  maintenance  of  poor  children,  aa 
he  in  his  wisdom  may  think  proper  and  le- 
gal. "  The  Bishop,  after  the  death  of  the 
wife  of  the  testator,  conveyed  a  portion  of 
the  real  estate  by  deed.  Held^  that  the  de- 
vise was  void  for  uncertainty ;  that  no  legal 
estate,  or  beneficial  interest,  passed  to  Bishop 
Loras  under  the  will ;  and  that  the  real  es- 
tate of  L.,  after  the  death  of  his  wife,  de- 
scended to  his  heirs,  unaffected  by  the  pro- 
visions of  the  will.  Iowa  Supreme  Ct.  1857, 
Lepage  v.  McNamara,  6  Iowa,  124. 

26.  A  devise  of  a  lot  of  land  to  A,  in 
trust,  as  the  site  for  a  building  for  a  free 
school,  fbr  the  benefit  of  all  poor  children 
in  a  certain  district  in  a  city,  and  for  a  lec- 
ture room  for  religious  worship,  and  of  an- 
other lot  of  land  as  a  site  for  a  dwelling 
house  to  be  occupied  by  the  minister  that 
may  from  time  to  time  ofilciate  in  said  room, 
the  said  lecture  room  to  be  for  the  use  of  the 
denomination  of  Christians  called  Methodist 
Episcopal,  and  a  bequest  of  $1,200  towards 
said  building,-  are  good.  JV.  J,  Chancery^ 
1848,  Baldwin  «.  Baldwin,  ZHalst  Ch.  211. 

27.  Neglect  of  condition.  Where  land 
was  devised  to  a  town  for  the  purpose  of 
building  a  school  house,  but  the  town  neg- 
lecting for  twenty  years  to  comply  with 
the  condition,  in  the  mean  time,  applied 
part  of  the  rents  and  profits  ^^  for  the  use  of 
schooling," — Held,  that  the  residuary  devisee 
could  recover  the  land  from  the  town,  as 
forfeited  by  breach  of  the  condition.  Mass, 
Supreme  Ct.  1827,  Hayden  v,  Stoughton,  5 
Pick.  628. 

28.  Gift  of  proceeds  of  lands.  Under  the 
Delaware  act  of  1787,  which  jlrovides  that 
all  devises  of  land  to  religious  corporations 
shall  be  void,  a  devise  of  the  net  proceeds  of 
the  sale  of  a  testator's  land  to  the  trustees  of 
a  church,  to  be  by  them  applied  to  the  pur- 
pose of  educating  poor  children  of  the  mem- 
bers of  the  church, — Held  to  be  void ;  upon 
the  principle  that  the  proceeds  of  the  realty 
arc  to  be  subject  to  the  same  rules  as  the 
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realty  itsel£    Del,  Superior  Ct.  1885,  State 
«.  Wiitbank,  2  Earring.  18. 

29.  A  devise  of  lands,  to  be  sold  by  the 
executors  with  direction  to  distribute  the 
proceeds  among  certain  religious  corpora- 
tions, is  a  devise  of  personalty,  and  as  such 
is  not  prohibited  by  the  Bouth  Carolina  act 
of  1733  (3  Stat.  341),  excepting  corporations 
from,  the  objects  of  the  devises  of  land.  8, 
O.  Ct.  of  Appeals^  1859,  American  Bible 
Society  tj.  Noble,  11  Rich,  Eq,  156. 

80.  Snrplns.  A  testator  devised  an  es- 
tate to  the  rector  and  church  wardens  of  a 
church,  in  trust,  out  of  the  rents  and  profits 
thereof  to  pay  a  certain  sum  annually  to 
the  church,  for  its  own  use,  and  certain 
other  sums  annually  for  certain  public  char- 
ities. No  specific  disposition  of  any  surplus 
which  might  exist  or  arise,  was  made.  Yet 
it  did  not  appear  that  such  surplus  was  un- 
expected by  the  testator,  who  showed  his 
intention  in  various  parts  of  the  will  to  de- 
vise his  estate  for  the  benefit  of  the  church. 
A  large  surplus  was  subsequently  developed. 
HMy  that  the  church  was  entitled  to  hold 
it  for  its  own  use.  Mom.  Supreme  Ct,  1864, 
Attorney  General  «.  Rector  &c.  of  Trinity 
Church,  9  AUen,  422. 

81.  Change  in  value.  A  testator  by  his 
will  founded  a  charity,  towards  which  he 
directed  certain  definite  sums  to  be  applied, 
and  he  devised  estates  to  a  corporation  for 
that  purpose.  The  will  contained  no  express 
beneficial  giit  to  the  company.  Held^  how- 
ever, under  the  circumstances,  that  the  cor- 
poration was  entitled  to  the  increased  rents 
of  the  property  after  making  the  fixed  pay- 
ments. BoUs  Ct,  1848,  Attorney  General  t. 
Grocers'  Co.  6  Beav.  626;  12  Law  J,  N.  8, 
196;  8  Jwr.  1165. 


BIBECTORS. 

L  Their  office  genbballt. 
IL  Thbib  fowbbb  and  duties. 
m  Thbib  biqhts  akd  liabilitibs. 

I.  Theib  Office  Geneballt. 

!•  Who  is  eligible*  Provision  in  a  bank 
charter  requiring  a  certain  portion  of  the 
directors  to  be  practical  mechanics, — Hdd^ 
not  to  require  that  they  should  be  in  actual 
practice  at  the  time  of  election.  Oirc.  Ct, 
D.  C,  1812,  Gray  o.  Mechanics'  Bank  of  Al- 
exandria, 2  CrancK  C,  Ct.  51. 


2*  A  by-law  of  a  corporation  provided 
that  any  person  chosen  a  director  should 
cease  to  be  one  when  he  ceased  to  be  a  pro- 
prietor. HM^  that  this,  by  implication,  rend- 
ered any  one  not  a  proprietor  ineligible  to 
to  the  of^ce.  JV.  H,  Superior  Ct.  1841,  Des- 
patch Line  of  Packets  r.  Bellamy  Hanuf. 
Co.  12  N.  H.  205. 

8»  That  a  married  woman  may  be  a  trustee 
— e.  g.  of  a  corporation, — see  People  «.  Web- 
ster, 10  Wend.  554. 

4.  That  a  treasurer  of  a  corporation  may 
also  be  a  director, — see  Sargent  v.  Webster, 
13  Mete  497. 

5*  Where  the  charter  of  an  incorporation 
provides  that  stockholders  only  shall  be 
elected  directors,  persons  having  no  interest 
in  the  stock,  but  fraudulently  and  coUusively 
reviving  the  transfer  of  a  share  to  qualify 
them  are  not  eligible;  and  such  fraud  on 
the  charter  will  prevent  those  participating 
in  it  from  receiving  any  protection  under  its 
provisions  to  escape  private  responsibility. 
Ohio  Supreme  Ct.  1852,  Bartholomew  c.  Bent- 
ley,  1  Ohio  St.  37. 

6*  Where  the  qualification  of  a  party  to 
act  as  a  director  of  a  company  consists  in  his 
being  the  proprietor  of  a  certain  number  of* 
shares,  the  qualification  will  not  be  lost  by  a 
mortgage  of  those  shares.  Exch,  1837,  Gum- 
ming V.  Prestcott,  2  You.  &  C.  488. 

7*  By  the  articles  of  association  of  a  joint 
stock  company,  S.  and  others  were  appointed 
directors.  One  clause  provided  "that  no 
person  should  be  eligible  as  a  director  unless 
he  should  hold  fifty  shares  at  the  least.''  S. 
only  held  twenty-five  shares.  Heldy  on  the 
Tvinding  up,  that  S.  was  only  a  contributor 
for  twenty-five  shares.  The  clause  as  to 
qualification  did  not  apply  to  a  dii-ector  ap- 
pointed by  the  articles.  Chancery  1864,  Re 
Llanharry  Hematite  Iron  Co.  (Stock's  Case), 
%ZLawJ.K  8.  731. 

As  to  Mode  of  electing  directors,  in  com- 
mon with  other  officers,  see  Election. 

8.  Directors  de  facto,  of  a  corporate  body, 
are  to  be  considered,  prima  faoie^  as  directors 
de  jure.  It  is  not  incumbent  upon  them,  in 
an  action  to  recover  the  amount  of  a  subscrip- 
tion for  stock,  to  prove  that  the  managers 
were  elected  by  a  majority  of  the  votes.* 

*  In  England  it  haa  been  held  that  in  assumpsit  l^  direct- 
ors of  a  joint  stock  company,  constituted  by  deed,  the  deed 
must  be  produced  to  show  who  are  (he  directors ;  and  It  h 
not  sufficient  to  show  that  the  plaintlifii  are  the  persons  act- 
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Circ.  Ct.  2>.  a  1824,  Rockville  &  Washing- 
ton Turnpike  Road  «.  Van  Ness,  2  Cranch  C, 
Ct,  449. 

9.  Uow  their  qnaliflcatloBS  may  be  ques- 
tioned. If  a  corporation  elect  a  person  a 
director  who  is  ineligible  to  that  office,  and 
permit  him  to  act  as  such,  the  corporation 
will  be  bound  by  the  acts  which  he  performs, 
within  the  scope  of  the  authority  possessed 
by  a  director.  N,  H.  Superior  Ct  1841,  Des- 
patch Line  of  Packets  v,  Bellamy  Manuf.  Co. 
12  N.  H,  205. 

10.  A  court  of  equity  will  not  entertain  a 
bill  by  shareholders  in  an  incorporated  com- 
pany in  matters  relating  merely  to  the  in- 
ternal government  of  the  corporation,  such  as 
to  restrain  directors  ds  facto  from  acting  as 
such,  on  the  sole  ground  of  the  alleged  in- 
validity of  their  title  to  their  offices.  Chan- 
eery,  1847,  Mozley  «.  Alston,  1  PhUl  790. 

11.  In  an  action  for  calls,  the  defendant 
applied  to  set  aside  the  proceedings  on  the 
ground  that  the  action  had  been  brought 
without  authority,  as  the  company  had  ceased 
to  exist.  Held^  that  as  the  cause  bad  been 
set  down  for  trial,  and  the  defendant  had 
known  the  facts  for  a  long  time,  the  applica- 
tion was  too  late ;  and  that  as  the  persons 
authorizing  the  action  had  for  some  time 
acted  as  directors,  the  validity  of  their  ap- 
pointment could  not  be  questioned  on  such 
an  application.  C.  P.  1848,  Thames  Haven 
Dock,  <&c.  Go.  «.  Hall,  8  Eng,  Baiko.  Cm. 
441. 

12*  A  stockholder  in  a  corporation,  which 
has  exercised  aU  the  functions  and  franchises 
contemplated  by  its  charter  for  more  than  a 
year,  cannot  set  up  in  defence  to  a  suit  by  the 
corporation  for  an  assessment  upon  his  stock, 
that,  the  board  of  directors  by  whom  the 
assessment  was  made,  having  been  elected  be- 
yond the  limits  of  the  State  by  which  the 
charter  was  granted,  the  call  was  illegal  The 
directors  were  such  de  facto^  and  the  legality 
of  their  election  cannot  be  inquired  into  col- 
laterally without  showing  a  judgment  of 
ouster  against  them  in  a  direct  proceeding 
by  the  government  for  that  purpose.  Mo, 
Suprems  Ct.  1804,  Ohio  &  Mississippi  R.  R. 
Co.  9.  McPherson,  85  Mo.  13. 

18*  Acceptance  of  the  office  necessary. 

As  to  what  is  sufficient  dissent  from  appoint- 

I 

log  M  directors.  Q.  B.  18^,  Pbelps  «.  Lyle,  3  Per.  db  D. 
814;  11  Ad.  <ft  JK  118 ;  8  Jw.  4m 


ment  as  a  director  or  committee  ri\«n  to  pre- 
vent one  from  being  liable  as  such, — see  Ful- 
ton Bank  «.  N.  Y.  &  Sharon  Canal  Co.  4  Paige^ 
127. 

14.  An  injunction  will  lie  to  restrain  the 
provisional  directors  of  a  joint  stock  com- 
pany who  have,  without  the  authority  of  the 
plaintiff,  published  a  prospectus,  stating  him 
to  be  a  trustee  of  the  company,  from  using 
his  name  in  connection  with  the  company. 
BoTU  Ct.  1847,  Routh  9.  Webster,  10  Bw0. 
561 ;  11  Jur.  701. 

15.  A  person,  on  being  invited  to  become 
a  director  in  a  banking  company  consented, 
provided  ho  should  be  satisfied  that  a  certain 
proportion  of  the  capital  had  been  subscribed, 
and  that  certain  persons  named  in  the  pros- 
pectus as  directors  would  actually  become 
such.  He  attended  one  meeting  of  the  direc- 
tion, and  joined  in  signing  a  check  with 
another  director;  but  on  receiving,  a  few 
days  afterwards,  a  letter  of  allotment  of  the 
shares  necessary  to  qualify  him,  at  once  re- 
turned it,  declining  to  act  as  director,  as  he 
was  not  satisfied  upon  the  two  points  stipu- 
lated by  him,  or  to  receive  the  shares.  The 
secretary  wrote  back,  saying  that  his  resigna- 
tion had  been  accepted.  Held^  that  he  was 
not  liable  as  contributory.  Vke  Chan.  Ct, 
1866,  Be  Peninsular  &c.  Bank  (Austin*s  Case), 
2  Law  Hep.  Eg.  Cos.  485. 

16«  The  charter  of  a  bank  provided  that 
the  directors  should  remain  in  office  until 
their  successors  should  be  elected.  An  elec- 
tion for  bank  officers  took  place  at  a  time 
when  the  corporation  was  insolvent,  and  for 
sixteen  years  no  corporate  acts  were  per- 
formed. Mddj  that  the  directors  could  not 
be  deemed  to  have  continued  in  office,  their 
neglect  to  perform  any  duty  for  so  long  a 
time  being  equivalent  to  an  abandonment  or 
resignation  of  the  office.  Ohio  Supreme  Ct. 
1852,  Bartholomew  v,  Bentley,  1  Ohio  St. 
87. 

17.  A  director  in  a  joint  stock  com- 
pany who  has  become  bankrupt,  must  never- 
theless be  joined  as  plaintiff  in  an  action  of 
assumpsit  by  tho  directors,  even  although  he 
has  ceased  to  act,  unless  it  be  shown  that  he 
has  vacated  his  office.  A  director,  by  becom- 
ing bankrupt  and  ceasing  to  act,  does  not 
cease  to  be  a  director,  unless  in  puisuanoe  of 
the  provisions  of  the  deed.  Q.  B.  1889,  Phelps 
«.  Lyle,  2  Per.  A  D.  814 ;  10  Ad.  A  E.  118; 
8  JvT.  470. 
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18*  It  lies  upon  plaintiffs  suing  as  direct- 
018,  to  show  that  they  are  such  directors ;  and, 
if  one  who  was  also  a  director  is  omitted,  to 
show  that  his  character  of  director  has  legally 
determined.    /&. 

See  also  Officers. 

X9«  Where  church  membership  is  a  neces 
sary  qualification  of  the  trustees  who  are  to 
manage  the  afiairs  of  the  corporation,  a  trus- 
tee who  withdraws  himself  from  the  church, 
and  joins  a  church  of  another  denomiQation, 
whidh  latter  church  prohibits  a  connection 
by  its  members  with  the  former,  will  be  con- 
sidered as  having  abandoned  his  office  of 
trustee,  and  as  haying  no  farther  interest  in 
the  property  of  the  church  he  has  left.  La, 
Supreme  Ct,  1859,  Ross  v.  Crockett,  14  La. 
Ann,  811. 

20.  BeittOYftI*  Where  a  bank  in  insolvent 
circumstances  transferred  its  effects  to  a  single 
trustee,  for  the  equal  benefit  of  all  its  credit- 
ors. Subsequently,  by  a  valid  deed,  addi- 
tional trustees  were  associated  in  the  trust, 
in  good  faith,  and  openly,  and  with  the  ad- 
vice and  consent  of  a  large  number  of  its 
creditors,  without  being  required  to  give 
bond.  There  was  no  evidence  of  mismanage- 
ment or  neglect  of  the  trust,  or  that  the  trust- 
ees had  done  anything  to  forfeit  the  confi- 
dence reposed  in  them,  nor  of  any  unfavorable 
change  in  their  circumstances  since  their 
appointment,  and  no  cause  appeared  to  ap- 
prehend any.  The  court  refused  to  interpose 
by  the  appointment  of  receivers  or  otherwise. 
Md.  Ct,  of  Appeale,  1836,  Bank  of  Maryland 
9.  Rnfi;  7  GiU  df  J.  448. 

21.  Relation  between  directors  and 
shareholders.  The  relation  between  direct- 
ors of  a  corporation  and  its  stockholders,  is 
that  of  trustee  and  cestui  que  trust.  JV.  Y.  8un 
preme  Ct.  1863,  Butts  v.  Wood,  88  Barb,  181. 
And  see  Yerplank  v.  Mercantile  Ins.  Co.  1 
Edit.  Ch,  84. 

22.  Directors  of  a  public  company  are 
trustees  for  the  shareholders,  and  their 
private  interests.must  yield  to  their  public 
duty  whenever  they  are  conflicting.  BoUs 
Ct.  1854,  E^.  Bennett,  18  Beav,  839. 

28*  Directors  to  whom  the  entire  manage- 
ment of  the  company  is  intrusted,  and  who 
receive  a  remuneration  for  their  services  out 
of  the  funds  of  the  company,  are  under  an 
obligation  to  the  shareholders  at  large,  to 
use  their  "beet  exertione  in  aU  matters  tohidt 
relate  to  the  affairs  of  the  eompany.    And 


without  any  stipulation  to  that  effect,  the 
duty  results,  from  the  employment^  not  to 
make  any  profit  out  of  the  employment,  be- 
yond their  compensation,  and  not  to  acquire 
any  adverse  interest,  while  they  remain 
directors.  Vice  Chanc,  Ct.  1842,  Benson  i. 
Heathom,  1  Ycm.  cfi  C.  Ch.  326. 

24.  The  directors  of  a  corporation  are  the 
persons  selected  to  manage  the  affairs  of  the 
company  for  the  benefit  of  the  shareholders. 
It  is  an  ofiice  of  trust,  which,  if  they  under- 
take, it  is  their  duty  to  perform  fully  and 
entirely.  A  resolution  by  the  shareholders, 
therefore,  that  shares  or  ahy  other  species  of 
property  shall  be  placed  at  the  disposal  of 
the  directors,  is  a  resolution  that  it  shall 
be  at  the  disposal  of  trustees;  in  other 
words,  that  the  persons  entrusted  with  that 
property  shall  dispose  of  it  within  the  scope 
of  the  functions  delegated  to  them  in  the 
manner  best  suited  to  benefit  their  eestuis 
que  trust.  To  construe  these  words  as  im- 
porting a  gift  to  the  directors  for  their  in- 
dividual advantage,  or  as  investing  them 
with  a  secret  and  irresponsible  trust,  is 
impossible,  unless  they  are  coupled  with 
clear  and  unambiguous  expressions  to  that 
effect.  In  the  absence  of  any  such  expres- 
sions, not  only  the  obligation  of  discharging 
the  duty  lies  upon  the  persons  accepting 
the  trust,  but  also  the  further  obligation  of 
accounting  for  their  discharge  of  it  to  their 
eestuis  que  trust  whenever  required.  Vice 
Chanc.  Ct,  1853,  York  «&c.  Railway  Co.  v, 
Hudson,  19  Eng.  L,  it  Eq.  861;  16  Beav, 
495,  22  Law  J.  K  S.  529. 

25.  Directors  and  managers  of  insolvent 
corporations  are  trustees  of  the  funds,  as 
well  for  the  creditors  as  for  the  corporation, 
and  are  bound  to  apply  them  pro  rata^  and 
cannot  use  them  to  exonerate  themselves  to 
the  injury  of  other  creditors.  N.  H.  Supreme 
Ct,  1861,  Richards  v.  New  Hampshire  Ins. 
Co.  43  K  H,  263. 

2G«  The  directors  of  a  life  insurance  com- 
pany, on  the  transfer  of  its  business  to  an- 
other company,  received  from  the  latter  a 
large  sum  for  compensation,  the  particulars 
of  which  they  withheld  from  their  members. 
Held^  that  they  were  trustees  of  the  money 
for  the  membCTS  (the  profits  of  the  company 
being  divisible  among  the  policy  holders), 
and  they  were  ordered,  on  an  interlocutory 
application,  to  pay  it  into  court.  BoUs  Ct, 
1^58,  Goskell  v.  Chambers,  26  Beam.  360. 
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27.  The  managers  or  directors  of  a  bank 
are  not,  it  seeme^  considered  in  equity  as 
trustees  of  the  corporation,  in  such  sense 
that  they  cannot  purchase  and  retain  stock 
of  the  bank  by  them  purchased  of  it,  the 
stock  having  been  in  the  first  place  bought 
up  by  the  bank  as  a  mode  of  employing  its 
capital.  See  Hartridge  v.  Rockwell,  i2.  M. 
CharU.  260. 

28.  The  directors  of  a  business  corpora- 
tion are,  by  the  nature  of  their  office,  the 
general  agents,  and  it  is  one  of  their  duties 
'to  provide  for  the  payment  of  the  debts  and 
liabilities.  And  one  of  them  cannot,  when 
sued  by  the  holder  of  a  draft  drawn  on  him- 
by  authority  of  a  vote  of  the  board,  passed 
in  his  presence,  and  for  the  purpose  of  pro- 
viding for  payment  of  a  debt  due  to  himself, 
dispute  the  authority  of  the  vote.  Me.  Su- 
preme CL  1841,  fielknap  r.  Davis,  19  Me. 
455. 

20.  The  directors  of  a  corporation  are  its 
agents  with  limited  powers,  and  their  duties 
are  to  conduct  its  affairs  in  furtherance  of 
the  ends  of  its  creation.  They  have  no 
power  to  destroy  it,  to  give  away  its  funds, 
or  to  deprive  it  of  any  of  its  means  to  ac- 
complish the  full  purpose  for  which  it  was 
chartered.  Pa.  Supreme  Ct.  1864,  Bedford 
R.  R,  Co.  t>.  Bowser,  48  Pa.  St.  29. 

80.  Though  the  directors  of  a  company 
undoubtedly  stand  in  the  position  of  agents, 
and  cannot  bind  their  company  beyond  the 
limits  of  their  authority,  they  also  stand  in 
some  degree  in  the  position  of  trustees,  and 
as  such  are  entitled  to  be  indemnified 
against  expenses  Jxma  fide  incurred  by  them 
in  the  due  execution  of  their  trust.  Chan- 
cery^ 1864,  Re  German  Mining  Co.  27  Eng. 
Law,  dt  Eq.  158. 

81.  The  shareholders  in  a  corporation  are 
not  bound  to  look  into  the  management,  and 
will  not  be  held  to  have  notice  of  everything 
which  has  been  done  by  the  directors,  who 
may  be  assumed  by  the  shareholders  to  have 
done  their  duty.  Chancery ^  1866,  Re  Agri- 
culturists Cattle  Ins.  Co.  (Stanhope^s  Case),  1 
Law  Rep.  Ch.  App.  161 ;  85  Law  J,  N.  S. 
296 ;  12  Jur.  JV.  S.  79. 

II.  Their  PowEits  and  Duties. 

82.  What  powers  may  t^e  conferred.  The 

legislature  may  confer  enlarged  powers  upon 
the  managers  of  a  corporation  with  the  as- 


sent of  the  body  of  the  shareholders^  and  no 
one  stockholder,  by  refusing  his  assort,  can 
hinder  their  exercise.  Thus,  the  directors 
of  a  corporation,  authorized  by  an  act  of  the 
legislature,  which  the  stockholders  have  ac- 
cepted, may  issue  preferred  stock,  notwith- 
standing the  opposition  of  individual  share- 
holders. Pa.  Supreme  Ct.  1867,  Cuny  p. 
Scott,  64  Pa.  St.  270. 

88«  Where  they  may  meet«  The  directors 
of  a  corporation  are  not  a  corporate  body ; 
they  are,  when  acting  as  a  board,  but  a 
board  of  officers  or  agents,  and  they  may 
exercise  their  powers  as  agents  beyond  the 
bounds  where  the  corporation  exists.  Thus, 
where  a  charter,  granted  by  the  State  of 
Illinois,  created  a  corporation  and  appointed 
a  board  of  directors.  Beld,  that  the  direct- 
ors had  power  to  meet  and  act  in  the  State 
of  Missouri.  Mo.  Supreme  Ct.  1864,  Ohio 
&  Mississippi  R.  R.  Co.  v.  McPherson,  85 
Mo.  13. 

84.  The  act  of  the  directors  of  a  corpora- 
tion, by  which  an  authority  is  conferred 
upon  an  agent  to  execute  a  deed,  is  not  a 
corporate  act :  the  directors  act  in  such  a 
case,  not  as  the  corporation,  but  as  the 
agents  of  and  in  behalf  of  the  corporation. 
And  it  is  no  objection  to  the  validity  of  the 
vote  of  the  directors  that  it  was  passed  at  a 
meeting  of  the  board,  held  out  of  the  State 
where  the  corporation  was  created  and 
exists,  Vt.  Supreme  Ct,  1864,  Arms  v.  Co- 
nant,  86  Vt.  744. 

85.  Uow  far  a  formal  meeting  is  neces- 
sary. A  formal  meeting  of  the  directors  of 
a  corporation  is  not  necessary  in  order  to 
enable  them  to  do  any  act  which  is  within 
their  corporate  powers.  Vt.  Supreme  Ct. 
1865,  Waite  v.  Windham  County  Mining 
Co.  37  Vt.  608. 

86.  Where  the  clauses  of  a  statute  (8 
Vict.  ch.  16)  enact  that  the  directors  of  com- 
panies incorporated  under  the  act  are  to 
hold  meetings,  at  which  the  prescribed 
quorum  must  be  present,  and  that  questions 
at  such  meetings  are  to  be  determined  by  a 
majority  of  votes,  it  is  essential  that  the 
directors  act  together,  and  as  a  board, 
though  a  fixed  place  of  meeting  is  unneces- 
sary. JSxeh.  1867,  D'Arcy  v.  Tamar  &c. 
Railway  Co.  2  Law  Rep.  JSxeh.  158  ;  86  Law 
J.  N.  A  37 ;  4  Rurlst.  &  C.  468. 

87.  The  prescribed  quorum  of  directors 
of  an  incorporated  company  being  three,  the 
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secretary  affixed  the  seal  of  the  company  to 
a  bond,  after  haying  obtained  the  written 
authority  of  two  directors  at  a  private  inter- 
view, and  at  another  private  interview  the 
verbal  promise  of  a  third,  to  sign  the 
authority.  In  an  action  upon  this  bond, — 
HM^  that  the  corporate  seal  .was  af&xed 
without  lawful  authority,  and  that  the  com- 
pany were  therefore  not  liable  upon  the 
bond.    Ih, 

88.  It  sterns  that  it  is  sufficient  presump- 
tive proof,  for  a  stranger,  of  the  concurrence 
of  a  quorum  of  a  board  of  directors  of  a 
corporation,  to  show  that  they  assented 
separately.  N,  H.  Supreme  Ct.  1861,  Tenney 
c.  East  Warren  Lumber  Co.  43  K  H.  843. 

89.  The  presence,  in  unofficial  capacity, 
of  two  directors  of  a  corporation,  at  an  inter- 
view between  a  contractor  for  the  corpora- 
tion and  its  agent  lor  a  particular  purpose, 
is  no  evidence  of  their  assent  or  the  assent 
of  the  corporation,  to  an  arrangement  then 
made  in  behalf  of  the  corporation,  by  such 
agent,  and  exceeding  his  powers,  with  the 
contractor.  Mo,  Supreme  Ct  1867,  Barcus 
«.  Hannibal  &c.  Plank  Road  Co.  26  Mo, 

tOd. 

40.  How  many  most  unite.  Where  the 
directors  of  a  corporation  have  power  to 
bind  it  by  their  contracts,  that  power  may 
be  exercised  by  a  majority  of  that  body. 
Me.  Supreme  Ct,  1835,  Cram  v.  Bangor 
House  Proprietary,  13  Me.  (8  Fair/,)  854. 

41.  Where  the  president  and  two  of  the  di- 
rectors of  a  corporation  constitute  a  quorum, 
the  two  directors,  at  a  meeting  at  which  the 
president  and  two  directors  are  present,  are 
competent  to  make  a  valid  sale  to  the  pres- 
ident, of  real  estate  belonging  to  the  cor- 
poration. Iowa  Supreme  Ct  1864,  Buell  «. 
Buckingham,  16  loway  284. 

42.  The  action  of  a  committee  appointed 
in  pursuance  of  the  by-laws  of  a  corporation, 
to  audit  the  accounts  of  the  treasurer  and 
all  other  financial  accounts  of  the  corpora- 
tion, is  not  conclusive  upon  the  corporation 
imtil  the  same  has  been  accepted  and 
adopted  by  the  board  of  directors;  nor 
even  then,  where  it  appears  that  at  such 
acceptance  before  the  board,  of  which  the 
committee  were  members,  one  of  the  votes 
of  snch  committee  was  required  to  make  a 
majority.  Vt  Supreme  Ct  1863,  Waite  v, 
Windham  County  Mining  Co.  86  Vt  18. 

48.  Proof  of  directors'  aets.    Where,  in 


an  action  against  a  corporation  by  its  treas- 
urer, for  a  balance  due  him  for  services 
rendered,  which  has  been  audited,  and 
allowed  by  the  board  of  directors,  a  doubt 
is  raised  from  what  appears  upon  the  com- 
pany's records,  that  the  action  of  the  board 
is  not  of  such  a  character  as  to  be  binding 
on  the  company,  the  latter  may  be  permitted 
to  inquire  into  the  action  of  the  auditors 
and  directors,  so  far  as  to  determine  whether 
there  has  been  a  bona  Jide  allowance  of  the 
plaintiff's  account  as  presented.    lb, 

44.  Proof  of  direetors'  acts.  The  non- 
recorded  acts  of  directors  may  be  proved 
by  parol,  unless  otherwise  provided  in  the 
charter.  Tnd.  Supreme  Ct  1859,  Langsdale 
V,  Bonton,  12  Ind.  467. 

45.  Delegation  of  powers.  Where  the 
power  of  allotting  or  distributing  unsub- 
scribed shares  in  an  incorporated  company 
is  vested  by  the  deed  of  settlement  in  the 
board  of  directors,  they  have  no  right  to 
delegate  such  power.  Chancery,  1866,  Be 
Leeds  Banking  Co.  (Howard's  Case),  1  Law 
Sep.  Ch.  App,  661 ;  12  Jur.  N.  S.  655 ;  14 
Law  Times,  K  S.  747. 

46.  Where,  by  a  bank  charter,  the  power 
of  discoimring  notes  and  bills  was  vested  in 
the  board  of  directors, — Held,  that  they 
could  not  delegate  this  trust  to  an  agent  or 
agents  of  the  board.  La.  Supreme  Ct  1832, 
Percy  d,  Millaudon,  3  La,  568. 

47*  Power  to  apply  for  amendment  of 
charter.  Under  a  charter  providing  that 
the  stock,  property,  and  affairs,  of  the  corpo- 
ration, shall  be  managed  by  directors,  and 
that  they  shall  have  power  to  make  such  by- 
laws, rules,  and  regulations,  as  they  think  ex- 
pedient for  the  management  of  the  concerns 
of  the  corporation,  the  directors  have  not 
power  to  make  application  to  the  legislature 
for  an  increase  of  their  powers.  Such  ap- 
plication can  be  made  by  the  corporation 
only.  And  a  resolve  of  the  legislature, 
passed  on  such  application  without  author- 
ity fh)m  the  company,  giving  power  to  the 
company  to  raise  an  additional  assessment 
on  the  stockholders,  for  the  purpose  of  pay- 
ing the  debts  is  inoperative.  Conn,  Supreme 
Ct  1818,  Marlborough  Manuf.  Co.  v.  Smith, 
2  Conr*,  570. 

48.  —  to  aoeept  one.  The  acceptance 
of  an  amendment  to.  its  charter  is  a  power 
incident  to  a  corporation,  which  may  be  ex- 
ercised by  a  board  of  directors,  if  there  is 
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no  other  active  goyeming  body  in  whom  it 
is  vea^d.  Cincinnati  Superior  Gt.  1865, 
Dayton  &  Cincinnati  R.  R  Co.  «.  Hatch,  1 
Disney ^  84. 

40.  —  to  bind  the  eompany  by  deelarap 
tions  or  representations*  The  declarations 
or  acts  of  a  director  in  a  corporation  will 
not  bind,  or  in  any  manner  affect,  the  corpo- 
ration, unless  they  are  within  the  scope  of 
his  ordinary  powers,  or  some  special  agency 
relative  to  the  subject  matter.  JV^  K  Su- 
preme Ct.  1855,  Sopor  v,  BuffiEJo  &  Rochester 
R.  R.  Co.  19  Barh,  810. 

50*  The  declarations  of  individuals,  who 
are  directors  of  a  bank,  not  forming  a  part 
of  an  official  act,  are  not  adm&sible  to  prove 
an  antecedent  fact  against  the  bank.  N,  H. 
Superior  Ct  1846,  Pemigewassett  Bank  v. 
Rogers,  18  N.H.2^b. 

51.  Neither  stockholders  nor  directors, 
without  special  power,  can  create  a  corporate 
liability ;  hence  the  confessions,  admissions, 
or  knowledge  of  either,  while  not  engaged 
in  the  precise  business  confided  to  them, 
cannot  affect  the  corporation.  Cincinnati 
Superior  Ct,  1857,  Loomis  9.  Eagle  Bank  of 
Rochester,  1  Dimey^  285. 

62.  Directors  of  a  company,  in  publishing 
&lse  and  fraudulent  representations  with  re- 
gard to  the  affairs  of  the  company,  or  in 
doing  any  other  act  not  within  the  scope  of 
their  authority  as  limited  by  the  deed  of 
settlement,  cannot  be  considered  as  the 
agents  of  the  company,  so  as  to  bind  the 
company.  Chancery^  1859,  Be  Royal  British 
Bank  (Exp.  Nichol),  5  Jur.  N,  S.  205 ;  28  Law 
J.  JV.  A  267. 

58.  Hence,  if  directors,  in  the  course  of 
the  performance  ^«of  their  duty,  make  £Edse 
or  fiaudulent  representations  addressed  to 
shareholders,  and  afterwards  give  them  4ui 
authorized  circulation  beyond  the  limits  of 
the  company,  a  stranger  acting  upon  such 
representations,  and  suffering  loss  in  conse- 
quence, has  no  remedy  against  the  company, 
unless  he  cui  show  that  the  whole  company 
were  a  party  to  the  fraud.    lb, 

54.  A  company  was  formed  for  mining 
purposes.  The  prospectus  referred  to  the 
memorandum  and  articles  of  association, 
and  described  in  favorable  terms  a  mine  for 
the  purchase  of  which  a  contract  had  been 
entco'ed  into.  This  mine  was  afterwards 
found  to  be  worthless,  and  the  directors  re- 
scinded the  contract,  and  agreed  to  purchase 


another.  Hetd^  that  a  shareholder  who  had 
subscribed  on  the  faith  of  the  prospectus 
was  entitled  to  an  iigunction  against  an 
action  for  calls,  although  the  directors  had 
themselves  been  deceived,  and  had  been 
guilty  of  no  willful  fraud.  Directors  are 
bound  to  ascertain  the  truth  of  the  repre- 
sentations made  on  their  prospectus.  Viee 
Chcm.  Ct.  1866,  Smith  «.  Reese  River  Co.  2 
Law  Bep,  Eq.  Goa.  264. 

55.  —  to  bind  the  company  by  contracts. 
A  corporation  entered  into  an  agreement 
with  certain  railroad  contractors,  that,  if  the 
latter  would  contract  to  build  a  certain  rail- 
road in  which  the  corporation  were  interested, 
upon  the  basis  of  a  stock  subscription,  and 
subscribe  for  a  specified  amount  of  stock, 
the  former  would  convey  as  many  shares  of 
their  stock  as  should  be  agreed  upon  by  the 
piesident  and  the  contractors,  subject  to  the 
approval  of  the  directors.  The  contract  was 
subsequently  completed;  the  stock  sub- 
scribed for ;  the  shares  of  the  corporation 
transferred  by  the  president,  whose  action 
the  directors  approved ;  and  the  resolution 
of  the  directors  was  approved  by  the  stock- 
holders. Heli^  that,  even  if  the  road  was 
never  built,  and  the  stock  never  paid  for, 
and  admitting  that  the  corporation  were  en- 
titled in  equity  to  a  return  of  their  stock, 
neither  the  fairness  nor  validity  of  the  issue 
of  the  stock,  nor  the  legality  of  the  election 
of  directors  chosen  by  votes  cast  upon  the 
stock  thus  issued,  was  thereby  impaired. 
JV:  j;  CMneery^  1864,  Savage  v.  Ball,  17  N. 
J.  Eq,  (2  a  E.  Green),  142. 

56.  Where  a  corporation  sued  one  who  had 
contracted  to  build  a  bridge  and  furnish  all 
materials,  for  a  breach  of  the  contract, — Held, 
that  the  fact  that  the  work  was  unfiDiahed 
because  the  corporation  had  not  provided 
certain  materials  which  the  president,  a 
director,  told  the  contractor  that  the  corpo- 
ration should  furnish,  was  not  available ;  on 
the  ground,  among  others,  that  the  directors 
had  no  authority  to  give  a  construction  to 
the  written  agreement.  Conn,  Supreme  Ct. 
1822,  Hartford  Bridge  Co.  v.  Granger,  4 
Conn,  142. 

67*  A  railway  company  which  was  not  in 
a  position  to  raise  money  under  the  borrow- 
ing powers  in  their  special  act,  requiring^ 
money,  the  chairman  and  one  of  the  direct- 
ors raised  it  on  their  joiht  and  several  prooh- 
iflsory  notes,  and  the  money  was  applied  for 
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tbe  purposes  of  the  company.  Subeequently 
the  director  paid  tbe  notes,  and  brought  his 
action  against  the  chairman,  when  the  board, 
^  to  discharge  the  liability  of  the  chairman," 
authorized  the  secretary  to  seal  ^'Lloyd's 
bonds"  to  the  amount  of  the  liability: — 
Bdd^  in  an  action  brought  by  the  chairman 
upon  one  of  these  bonds,  that  it  was  illegal, 
and  that  the  plaintiff  could  not  recover.  Q. 
B.  1864,  Chambers  v,  Manchester  &  Milford 
Eailway  Co.  83  Law  J.  N,  8.  268. 

68.  A  director,  is  not  authorized,  as  such, 
without  special  authority,  to  make  notes 
Innding  the  corporation.  JV.  F.  Suprevne  Ct. 
1864,  Lawrence  v,  (Jebhard,  41  Barb,  575. 

59.  Where  a  trustee  of  a  corporation  gave 
his  note  to  it,  but  not  for  the  purpose  osten- 
sibly put  forth,  and  there  was  a  lawful  pur- 
pose for  which  it  might  have  been  given, 
of  the  same  apparent  character  as  that  put 
forihfHdd,  that  the  jury  might  find  it  to 
bave  been  given  for  the  latter  object,  rather 
than  to  find  that  the  maker  had  made  it  in 
firand  of  those  for  whom  he  was  trustee.  N, 
71  Superior  Ct  1848,  Brower  «.  Hill,  1  SaTidf. 
629. 

M.  The  directors  of  a  mining  association 
cannot  bind  the  members  by  accepting  a 
bin,  unless  they  are  authorized  to  do  so  by 
the  deed  or  instrument  of  copartnership,  by 
tiie  necessity  of  such  a  power  to  the  carrying 
cm  of  the  business,  by  the  usage  of  similar 
establishments,  or  by  express  assent  of  the 
party  sought  to  be  charged.  Still  less  can 
the  directors  bind  the  members  by  a  bill 
drawn  upon  the  directors  by  their  own  serv- 
ant, such  a  bill  being  in  efiect  a  promissory 
note.  K  B,  1899,  Dickinson  v.  Yalpy,  10 
Bam.  A  C.  128 ;  5  Mann,  d  R  126. 

61.  The  subscribers^  agreement  of  a  pro- 
Tisionally  registered  company  authorized 
the  directors  to  adopt  all  such  measures  as 
they  should  in  their  judgment  consider  nec- 
essary or  expedient  for  the  promotion  of  a 
certain  undertaking.  Edd,  thai  a  resolution 
of  the  directors,  enabling  any  three  of  them 
to  draw  checks  on  the  funds  of  the  company 
was  within  this  power,  and  that  when  the 
three  directors  drew  a  check  under  the  au- 
thority fpven  by  that  resolution,  and  applied 
the  money  improperly,  those  directors,  who 
were  not  privy  to  such  drawing  or  applica- 
tion were  not  liable.  Ohaneery,  1855,  Be 
Direct  East  ^sc  Railway  Co.  (JEh^.  Johnson), 
BlBng.  L.  S  Eq.  480. 


62.  —  to  deal  with  the  company.*    An 

agreement,  made  by  a  majority  of  the  di- 
rectors of  a  corporation,  among  themselves, 
privately  and  unofficially,  that  they  should 
be  paid  a  percentage,  upon  all  the  money 
raised  upon  the  credit  of  a  bond  of  in- 
demnity, signed  by  them,  against  the  future 
indebtedness  of  the  corporation,  is  not  bind- 
ing on  the  corporation.  Conn.  Supreme  Ct. 
1853,  Butler  v.  Cornwall  Iron  Co.  22  Conn. 
885. 

63.  A  ship's  husband  being  a  servant  of  the 
ship  owners,  holding  an  important  office  and 
open  to  the  vigilant  superintendence  of  his 
employers,  it  is  presumptively  a  breach  of 
trust  in  any  director  of  a  company  established 
for  the  purpose  of  acquiring  and  working 
vessels,  especially  where  the  directors  have 
the  exclusive  management  of  the  concern,  to 
take  upon  himself  the  duties  of  a  ship's  hus- 
band. Vice  Chan.  Ct.  1842,  Benson  v.  Hear- 
thom,  1  Tou.  di  C.  826. 

64.  Where,  therefore,  in  a  company  so 
constituted,  one  of  the  directors,  with  the 
consent  of  others  forming  with  himself  a 
board  of  directors,  undertook  the  office  of 
ship's  husband,  and  in  that  character  received 
out  of  the  funds  of  the  company  such  sums 
for  commission  and  brokerage  as  are  usually 
allowed  to  the  ship's  husband, — Heild^  that 
he  must  refund  those  moneys.  And  it  seems 
the  other  members  of  the  board  of  directors 
would  be  similarly  responsible,  in  the  event 
of  any  inability  in  the  principal  party  impli- 
cated, to  refund.    Ih. 

65.  —  to  dispose  of  assets.    A  purchase 


*The  English  **  companies  clauses  consolidation  Mt  (8 
k  0  VlcL  Oh.  16),  prorldes  that  no  person  interested  in  any 
oontraot  with  the  eompany  shall  be  capable  of  being  a  di- 
rector, and  no  director  shall  be  capable  of  being  Interested 
in  any  contract  with  the  company  dnrii^  the  time  he  shall 
be  a  dlreetor ;  **  and  thai,  **  if  any  director,  at  any  time 
saboequent  to  hit  election  be  directly  or  indirectly  con^- 
cemed  In  any  contract  with  the  company,  then  the  office  of 
sndi  director  shall  become  vacant,  and  he  shall  cease  trcnx 
ToUng  or  acting  as  direotor.**  Under  these  provisions,  h 
has  been— JffeU,  that  if  a  direetor  enters  Into  a  eontraet 
with  the  company,  the  contract  is  not  thereby  rendered 
void,  bnt  only  the  office  of  director  Is  vacated.  Foster  v. 
Oxford  Ao.  BaUway  Ga  18  C.  ir.S0O;  17  Jur.  167;  UKng. 

Under  similar  provlsiona,  In  an  earlier  act  of  incorpora- 
tion, It  was  Etld^  that  l)dng  a  member  of  a  banking  com- 
pany, who  were  the  bankers  And  treasarers  of  Uie  railway 
and  who,  as  soch,  received  and  gave  receipts  for  calls,  and 
paid  checks  drawn  by  the  directors,  wonld  notdisqualifjr  one 
firom  acting  as  Erector,  but  that  the  clause  only  applied  to 
SQch  contracts  as  were  made  with  the  company  in  the  prose- 
cution of  its  enterprise.  Sheffldd  Ac.  Railway  Co.  «.  Wood* 
oock,  7  JTms.  cfe  W,  674;  iSng.RaUw.  C.  CSSl 
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of  property  by  a  director  of  a  corporation 
from  the  board  of  directors,  like  a  purchase  of 
a  trustee  from  his  cettui  que  trust,  is  not  void 
but  only  voidable,  and  when  the  director  is 
guilty  of  no  fraud  or  concealment,  and  pays 
the  value  of  the  property,  and  it  is  the  in- 
tention of  the  directors  to  sell  it  to  him, 
equity  will  uphold  the  sale.  Iowa  Supreme 
Ct,  1864,  Buell  v,  Buckingham,  16/(nra,  284. 
66*  The  directors  of  an  incorporated  com- 
pany cannot  speculate  with  the  funds  or 
credit  of  the  company  and  appropriate  to 
themselves  the  profits  of  the  speculations. 
JV.  J,  Ct.  of  Errors,  1858,  Redmond  «.  Dick- 
erson,  1  Stockt  607. 

67.  The  directors  of  a  corporation  have 
no  power  to  sell  the  entire  movable  property 
of  the  corporation,  where  this  prevents  the 
continuance  of  their  business ;  and  such  a  sale 
made  by  them,  is  void  as  against  such  stock- 
holders as  do  not  assent*  Jf,  Y,  Supreme  Ct 
1861,  Abbot  V,  American  Hard  Rubber  Co. 
33  Barb,  678 ;  S.  C.  21  How.  Pr.  193. 

68.  A  resolution  passed  by  the  board  of 
directors  of  a  corporation,  the  design  and 
effect  of  which  was  to  transfer  the  property 
of  the  company  to  the  directors,  without 
value,  or  by  way  of  inducement  to  them  to 
pay  their  honest  debts  to  the  company,  is 
void.  And  the  fact  that  the  only  party  to  be 
injured  by  the  transfer  of  stock,  in  piursu- 
ance  of  such  a  resolution,  was  himself  acting 
fraudulently  towards  the  company  will  not 
justify  a  violation  of  their  duty  on  the  part 
of  the  directors.  If.  J.  Chancery,  1862,  Hilles 
V.  Parrish,  14  JV.  J.  Eq.  (1  McCart.)  880. 

69.  Directors  of  a  railway  company  have 
no  right  to  enter  into,  or  to  pledge  the 
funds  of  the  company  in  support  of,  any 
project  not  pointed  out  by  their  act,  al- 
though such  project  may  tend  to  increase 
the  traffic  upon  the  railway,  and  may  be  as- 
sented to  by  the  minority  of  the  sharehold- 
ers, and  the  object  of  such  project  may  not 
be  against  public  policy.  And  acquiescence 
by  shareholders  in  a  project  for  ever  so  long 
time,  affords  no  presumption  of  its  legality. 
BoVs  Ct.  1846,  Colman  v.  Eastern  Counties 
Railway  Co.  4  Eng.  Bailw.  Cos.  618. 

70.  The  managing  directors  of  a  joint 

*  A  nl%by  the  building  commiUM  of  a  oorporation,  of 
the  oorporate  property  to  the  builder,  In  liquidation  of  hla 
claim,  made  wlthoat  special  authority,  is  ill^al,  and  will 
be  declared  Toid.    AlHean  Jl  IL  Church  «.  Dun,  10  La, 


stock  company,  who  have  power,  under  a 
simple  trust,  to  sell  or  lease  the  works  of  the 
company,  cannot,  in  the  lease,  give  an  op> 
tion  to  the  lessee,  to  purchase,  or  not,  at  a 
price  fixed,  the  entire  works  of  the  company, 
at  any  time  within  twenty  years.  6uch  a 
contract  must  bo  ratified,  by  every  member 
of  the  company,  to  become  binding  upoa 
them.  Vice  Chan.  Ct  1852,  Clay  v.  Rufford, 
19  Eng.  L.  <§  Eq.  350;  6  De  Oex  d  S.  768. 

71*  Directors  and  stockholders  of  a  bank 
cannot,  by  making  an  assignment  to  which 
the  creditors  of  the  bank  are  not  parties,  nor 
consenting,  deprive  such  creditors  of  their 
remedies  against  them  for  a  breach  of  duties. 
Oa.  Supreme  Ct  1858,  Schley  v.  Dixon,  24 
Ga.  278. 

72.  A  majority  of  the  directors  of  an  in- 
solvent corporation  conveyed  the  property 
of  the  company  to  two  of  the  stockholders, 
A  and  B,  imder  an  agreement  by  which  a 
part  of  the  directors  were  to  be  interested  in 
the  purchase,  and,  with  A  and  B,  were  to 
pay  therefor.  A  and  B  afterward  procured 
an  assignment  of  a  judgment  and  ^ccution 
which  had  been  levied  on  all  the  property 
of  the  company,  and  were  proceeding  to  sell 
the  same  on  the  execution  when  a  junior 
judgment  creditor  obtained  an  injunction 
restraining  such  sale,  on  a  bill  in  equity, 
alleging  that  the  conveyance  to  A  and  B 
was  fraudulent,  and  -without  consideration, 
and  that  it  was  calculated  to  prevent  any 
one  from  bidding  at  the  sale.  The  answer 
filed  by  A  and  B  stated  it  to  be  a  part  of  the 
arrangement  that  the  consideration  money 
for  the  conveyance  should  be  paid  and  ap- 
plied directly  on  account  of  the  company  to 
the  creditors  thereof^  but  it  did  not  allege 
that  they  ever  paid,  or  secured,  or  promised 
or  intended  to  pay  the  consideration,  or  any 
part  of  it,  in  the  way  consideration  money  is 
usually  paid  or  secured.  Held,  that  the  in- 
junction should  not  be  dissolved.  Nl  J. 
Chancery,  1845,  Smith  v.  Loomis,  1  Haint 
Ch.60. 

78.  —to  fix  salaries  of  officers.  The 
power  to  fix  the  salary  of  the  treasurer  of  a 
corporation,  unless  prohibited  or  otherwise 
restricted  by  charter,  is  incident  to  the 
duties  of  the  directors.  Vt  Supreme  Ct. 
1865,  Waite  v.  Windham  County  Mining 
Co.  87  Vt  608. 

74.  —  to  remove  officers.  Power  of  amo- 
tion ^eluding  that  of  suspension)  cannot 
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be  delegated  to  board  of  direct  otb.  State 
ex  reL  Graham  o.  Chamber  of  Commerce  of 
City  of  Milwaukee,  20  Wis.  63, 

75.  — to  release  subscribers.  It  may 
well  be  doubted  whether  a  board  of  direct- 
ors ate  authorized,  under  their  general 
power,  to  release  a  subscriber  from  his  obli- 
gation to  take  stock,  without  consideration. 
But  if  they  exercise  such  power  and,  by 
Yote,  grant  an  optional  release,  the  sub- 
scriber must  make  the  election  contemplated 
in  the  charter  within  a  reasonable  time.  An 
appearance  by  proxy  and  voting  upon  the 
shares  subscribed  for,  after  the  expiration  of 
sach  time,  will  be  held  an  election  to  keep 
tbem.  Me,  Supreme  Ot  1855,  Penobscot  & 
Kennebec  Railroad  Co.  o.  Dunn,  89  Me.  587. 

76.  A  board  of  directors  of  a  railroad 
company,  after  reciting  a  condition  attached 
to  certain  subscriptions,  by  the  commission- 
ers appointed  to  take  such  subscriptions 
prior  to  the  organization  of  the  company, 
resolved  that  the  condition  be  adopted  as 
the  act  of  the  company ;  that  the  stock  of 
each  subscriber  be  purchased  by  the  com- 
pany, and  the  payment  of  the  subscription 
assumed;  that  the  stock  be  surrendered, 
and  the  subscription  annulled  and  canceled 
by  the  secretary.  Held,  that  such  action  on 
the  part  of  the  board  was  irregular  and  un- 
anthorized,  and  the  cancellation  of  the  sub- 
scription in  accordance  therewith,  invalid. 
And  it  was  error  on  the  part  of  the  court  to 
instruct  the  jury  that,  if  the  company  had 
assets  sufficient  to  pay  their  debts,  the  can- 
cellation was  valid  and  released  the  sub- 
scribers, of  whom  the  defendant  was  one. 
Pa.  Supreme  Ct.  1864,  Bedford  R.  R  Co.  u. 
Bowser,  48  Pa.  St.  29. 

77*  In  an  action  to  recover  the  amount  of 
a  subscription  for  railroad  stock  that  had 
been  so  canceled, — Heldj  that  minutes  of  the 
company  showing,  that  immediately  after 
the  election  of  the  new  board  of  directors, 
they  repealed  the  resolution  of  their  prede- 
cessors, were  admissible  in  evidence  against 
the  defendant  as  a  corporator.  The  books 
of  the  company  were  evidence  against  him, 
unless  his  relationdhip  to  it  had  terminated, 
which  the  court  had  no  right  to  decide.  It 
was  also  competent  for  the  company  to 
prove  what  took  place  when  the  first  resolu- 
tions were  adopted,  as  showing  that  the 
action  of  the  board  was  fraudulent  and  tm- 
anthorized.    Ih, 


78.  Thedeedofsettlementof  a  joint  stock 
company  provided  for  the  transfer  of  shares, 
with  the  approbation  of  the  directors.  Some 
of  the  shareholders  being  dissatisfied  with 
the  management  of  the  company's  affairs,  and 
threatening  to  take  proceedings  to  set  aside 
a  purchase  and  lease  for  fraud,  the  directors 
agreed  with  them,  that  they  should  bo 
allowed  to  transfer  their  diares  on  payment 
to  the  company  of  a  specified  sum,  out  of 
which  a  claim  of  one  of  the  directors  against 
the  company  should  be  satisfied.  The  money 
was  paid  and  the  claim  satisfied,  and  the 
shares  were  transferred  to  nominees  of  th^ 
directors  for  a  nominal  consideration.  Held, 
that  the  transaction  was  ultra  vires,  the 
directors  having  no  authority  thus  to  sanc- 
tion the  retirement  of  a  body  of  the  sharo- 
holders,  and  that  the  shareholders  were,  not- 
withstanding the  transfer,  properly  placed  on 
the  list  of  contributories.  Chancery,  1854 
{Exp.  Bennett),  5  De  Qex,  M.  <fc  G^.  284 ;  24 

Law  J.  N.  S.  130. 

79.  Effect  of  excess  of  power.  Where  the 
directors  of  a  company  do  acts  in  violation 
of  their  deed,  in  a  matter  in  which  they  have 
no  authority,  such  acts  are  altogether  null 
and  void.  But  when  acts  to  be  done  are 
within  the  power  and  duty  of  the  directors, 
and  are  neglected,  and  thereby  third  parties 
are  damaged,  neither  a  court  of  law  nor  of 
equity  will  allow  the  company  to  take  ad- 
vantage of  that  neglect.  H  of  L.  1854,  Bar- 
gate  T.  Shortridge,  81  Eng.  L.  df  Eq.U;  5 
K  L.  Cos.  297. 

III.  Their  Eights  and  Liabilitieb, 

80.  ^ght  to  compensation.  Generally, 
directors  are  not  entitled  to  compensation 
for  their  personal  services,  as  such,  unless 
rendered  under  some  express  contract,  or 
vote  of  the  company.  Vt  Supreme  Ct.  1856, 
Hall  «.  Vermont  &  Massachusetts  R  R.  Co.  28 
Vt.  401.     See  also  Pierson  f>.  Thompson,  1 

Edw.  Ch.  212. 

81.  A  director  of  a  corporation,  elected  to 
serve  without  compensation,  cannot  recover 
against  the  company  for  services  rendered  in 
that  capacity,  or  for  such  as  were  incidental 
to  his  oflace  of  director.  Even  a  resolution, 
passe^  by  the  corporation  after  the  services 
rendered,  that  they  be  paid,  is  without  con- 
sideration, and  cannot  be  enforced  by  action. 
Pa.  Supreme  Ct.  1858,  Loan  Association  v. 
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Btonemctz,  29  Pcl  St,  684.  To  nearly  same 
effect,  K.  B,  1832,  Dnnston  xt.  Imperial  Gas 
Co.  3  Bam.  &  Ad.  125. 

82.  A  director  of  a  bank,  although  he 
receives  no  compensation  for  his  services, 
cannot  recover  of  the  bank  a  reward  offered 
by  it  for  the  recovery  of  money  of  which  it 
was  robbed,  or  the  detection  of  the  robber. 
In  affording  such  information  to  the  bank, 
the  director  performs  nothing  more  than  bis 
duty,  and  so  is  entitled  to  no  reward.  lU, 
Supreme  Ct  1842,  Stacy  a.  State  Bank  of 
Illinois,  4  Bcamm.  91. 
•  S3.  Where  the  compensation  of  directors 
of  a  State  bank  was  fixed  by  statute, — Hdd^ 
that  a  director  of  a  branch  bank,  who  re- 
ceived the  compensation  provided  bylaw, 
could  not  be  allowed  extra  compensation  by 
the  board  for  extra  services  rendered  while 
he  continued  a  director.  Ala.  Bwpveme  Ct, 
1844,  Branch  Bank  at  Mobile  «.  Collins,  7 
Ala.  N.  8.  05 ;  Branch  Bank  at  Mobile  «. 
Scott,  Id.  107. 

84.  A  director  of  a  bank,  although  not 
entitled  to  compensation  for  extra  services 
rendered  while  in  that  capacity,  may  be  al- 
lowed for  services  rendered  before  he  became 
director,  and  may  also  receive,  on  behalf  of 
other  persons,  compensation  due  them  for 
services  they  have  performed.  Ala,  Supreme 
Ot.  1844,  Branch  Bank  at  Mobile  v.  Collins, 
7  Ala.  N.  S.  95. 

85.  A  provision  in  the  charter  of  a  bank- 
ing corporation  that  *'  no  director  shall  be  en- 
titled to  any  emolument  unless  the  same  shall 
have  been  allowed  by  the  stockholders  at  a 
general  meeting,^*  applies  to  the  directors 
only  in  their  official  capacity,  and  does  not 
prevent  them  from  taking  compensation  for 
services  rendered  individually  by  them, 
while  they  are  directors,  as  agents  of  the 
bank.  N.  J.  Supreme  Ct.  1832,  Chandler  u. 
Monmouth  Bank,  1  Qreen^  255. 

86i«  A  director  is  not  entitled  to  compen- 
sation for  services  rendered  to  the.  corpora- 
tion, previous  to  the  organization,  unless  the 
services  are  most  unquestionably  beyond  the 
range  of  his  official  duties.  Conn.  Supreme 
Ct.  1868,  New  York  &  Kew  Haven  R.  R.  Co. 
«.  Ketchum,  27  Conn,  170. 

87.  A  director  of  a  railroad  corporation 
had  rendered  special  services  in  procuring 
subscriptions  to  the  stock  of  the  company 
and  in  its  organization,  which  services  were 
rendered  on  his  part  in  the  expectation  of 


compensation.  The  stockholders  voted  to 
grant  him  a  free  pass  over  the  road  for  him- 
self and  family  during  his  life,  which  grant 
was  inadequate  as  a  compensation  for  the 
services,  but  was  accepted  by  him  as  such. 
Some  years  after,  the  stockholders  rescinded 
the  vote.  Held,  in  an  action  brought  by  the 
company  for  railroad  fares  accruing  after 
that  time:  1.  That  the  services  rendered 
created  no  indebtedness,  and  could  not  con- 
stitute a  consideration  for  the  contract. 
2.  That  it  would  have  made  no  difference  if 
the  services  had  been  rendered  upon  an  ex- 
press understanding  with  his  associates  that 
he  was  to  be  paid  by  the  company  after  its 
organization.  Aside  ftom  the  technical  dif- 
ficulty of  binding  a  corporation  before  its 
existence,  the  policy  of  the  law  wholly  dis- 
countenances such  arrangements.    Ih. 

88.  A  vote  of  the  directors  of  a  railroad 
limiting  the  amount  per  diem  of  pay  allo'W'- 
able  to  a  director  for  special  services,  dcies 
not  apply  to  work  done  by  a  director  in  an 
entirely  different  capacity,  and  in  one  where 
the  services  could  have  been  performed  by- 
persons  not  directors,  as  agents.  Vt.  Su- 
prems  Ct,  1855,  Henry  r.  Rutland  &  Burling- 
ton R.  R  Co.  27  Vt.  485 ;  1857,  Hodges  r. 
Rutland  &  Burlington  R.  R.  Co.  29  Vt.  220. 

89.  In  general,  railroad  directors  are  not 
bound  to  render  any  services  to  the  corpora- 
tion beyond  their  board  meetings ;  and  there- 
fore, if,  by  a  vote  of  the  board,  a  director 
be  empowered  to  transact  certain  business, 
he  will  be  entitled  to  a  reasonable  compen- 
sation, in  the  absence  of  some  agreement 
express  or  implied  to  the  contrary,  the  law 
implying  a  contract  between  the  company 
and  the  director.  Miss.  Ct.  of  Bhrmrs^  1859, 
Shackelford  «.  New  Orleans  &c.  R.  R  Co. 
87  Jfiw.  202. 

90.  —  to  reimbursement  of  rams  ex- 
pended. Directors  who  were  obliged,  by  an 
adjudication  to  repay  money  which  they 
had  borrowed  in  good  faith  for  the  uses  of 
the  company.  EMy  entitled  to  be  reim- 
bursed by  the  company.  Chancery^  1844, 
Re  German  Mining  Co.  4  De  Gex,  M.  S  G, 
19  ;  27  Eng.  L.  &.  Eq.  158.  Compare  Hutch- 
inson «.  Sidney,  28  Eng.  L.  <&  Eg.  472. 

91.  —  to  subrogation.  A  director  of  a 
manufacturing  company  against  whom  a 
judgment  has  been  rendered  for  assenting  to 
a  dividend  greater  than  the  profits,  has  no 
right  of  subrogation  against  the  company; 
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Ptf.  Supreme  Ct,  1853,  Hill  «.Pra2ier,22  Pa. 

92.  —  to  knowledge  of  co-directors'  acts. 
Each  one  of  the  directors  of  a  bank  has  a 
light  to  know  the  transactions  of  his  co-di- 
rectors,  in  relation  to  the  management  of 
the  institution;  and  a  mandamus  is  the 
proper  remedy  to  enforce  his  right  to  the 
inspection  of  the  books.  N.  Y.  Supreme  Ct. 
1834,  People  u.  Throop,  13  Wend.  183. 

93.  Liabilitj  for  acts  of  co-directors.'*' 
Although  a  director  of  a  company  is  not 
bound  to  look  back  through  the  minute 
book  of  the  company  into  entries  made  in  it 
before  he  became  a  director,  yet,  where  sub- 
sequently to  his  becoming  a  director,  he  is  a 
party  to  dealings  founded  on  those  noticed 
in  such  prior  entries,  and  allows  his  brother 
directors  to  act  and  proceed  upon  the  notion 
that  he  affirms  and  adopts  the  transactions 
to  which  such  entries  relate  (and  this  course 
of  action  goes  on  during  two  years),  he  is 
precluded  from  impeaching  such  transac- 
tions, unless  he  can  establish  a  case  of  de- 
ception, or  want  of  due  information.  Chavr 
eery^  1859,  Burt  v.  British  &c.  Association,  4 
BeOexA  J,  158 ;  28  Law  J,  N.  S.  731. 

94.  Where  deposits  were  paid,  according 
to  a  rule  of  a  projected  joint  stock  company, 
as  set  forth  in  the  prospectus,  to  certain 
bankers,  and  the  account  with  the  bank  was 
kept  in  the  name  of  five  directors, — Eeld,  in 
an  action  to  recover  back  the  deposits,  the 
scheme  haying  become  abortive,  that  other 
directors  who  had  interfered  in  the  man- 
agement were  liable  in  an  action  for  money 
bad  and  received,  along  with  those  five.  0. 
P.  1860,  Johnson  «.  Goslett,  37  Eng.  L.  &  Eq. 
808. 

95.  At  the  meeting  at  which  an  amalgama- 
tion with  another  company  was  resolved,  one 
of  the  directors  opposed  the  project,  but,  find- 
ing that  he  was  in  a  minority,  insisted  on  the 
insertion  of  certain  terms,  which,  as  he  be- 
lieved, would  prevent  its  taking  place ;  and 
a  resolution  was  then  passed  for  an  amalga- 
mation subject  to  those  terms.  HeM^  that  he 
was  not  responsible  in  respect  of  the  amal- 
gamation. Chancery^  1855,  Be  Direct  East 
&C.  Railway  Co.  {Exp,  Johnson),  81  Eng.  L, 
A  Eq,  480. 

*  See  an  explaaation  of  yarioas  llabttltles  iDcorred  by  dl- 
reelon  of  tn  English  Jolnl  ttock  company  in  respect  of  the 
ncU  of  tbdr  oo-directora.    Benson  v.  Heathcrn,  8  CoU.  Ch. 


9€.  —  for  acts  of  subordinates.  The  di- 
rectors are  not  sureties  to  the  corporators  for 
the  fidelity  of  an  officer  whom  the  directors 
appoint,  unless  they  have  knowledge  of  his 
bad  character.  The  secretary  of  an  insurance 
company,  by  means  of  forgery,  for  two  or 
three  years,  defrauded  the  corporation  of 
about  one  hundred  and  seventy  thousand 
dollars.  It  appearing  that  all  the  checks  and 
precautions  in  ordinary  use  by  such  compa- 
nies had  been  used  by  the  directors,  and  that 
the  loss  was  in  no  respect  attributable  to  a 
want  of  ordinary  care, — Held^  that  the  direct- 
ors were  not  responsible  for  the  loss.  N,  Y, 
V.  Chan,  Ct,  1838,  Scott  «.  Depeyster,  1  Edw. 
513. 

97.  Provisional  directors  of  a  projected 
joint  stock  company,  who  were  induced  to 
become  such  by  the  representations  of  the 
nominal  secretary  (the  getter-up  of  the  com- 
pany), that  he  would  pay  the  preliminary  ex- 
penses, and  that  they  should  not  be  liable ; 
passed  a  resolution,  inter  alia^  that  the  com- 
pany should  be  advertised.  The  secretary 
agreed  with  the  plaintiff  to  advertise  the 
company,  showing  him  the  resolution  of 
the  directors,  but  not  informing  him  of 
the  above  understanding  with  the  direct- 
ors. Heldy  that  the  directors  were  liable 
to  plaintiff  for  the  advertisements,  there 
being  nothing  to  show  that  the  secretary, 
in  giving  the  orders,  or  in  communicat- 
ing to  the  plaintiff  the  resolution  of  the  di- 
rectors, had  acted  beyond  the  scope  of  his 
actual  or  apparent  authority  as  secretary. 
Exch,  Ch,  1864,  Maddick  v,  Marshall,  17  C. 
B.  N,  8,  829 ;  18  Week.  Bep.  205. 

98.  A  person  who  had  agreed  to  become 
a  director  of  a  projected  company,  and 
who,  in  a  letter  to  the  secret.iry,  noticing 
that  the  company  was  being  advertised,  ad- 
vised certain  alterations  in  the  spelling  the 
names  of  the  directors,  and  that  it  should  be 
advertised  in  a  particular  paper, — Ileld  not 
liable  for  the  costs  of  advertisements  ordered 
by  the  secretary,  it  not  appearing  that  he 
had  not  directed -the  latter  to  pledge  his 
credit.  Exch.  1865,  Burbridge  v,  Morris,  84 
Law  J.  N,  8, 181. 

99.  —for  error  or  neglect.  Directors  who 
act  in  good  faith,  and  with  reasonable  care  and 
diligence,  but  nevertheless  fall  into  a  mistake 
either  as  to  law  or  fact,  are  not  liable  for  the 
consequences  of  such  mistake.  B,  I.  Supreme 
Ct,  1850,  Hodges  v.  New  England  Screw  Co. 
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1  R  L  812;  1853,  Same  v.  Same,  ^  R  I.  0 ; 
Ala,  Supreme  Gt,  1847,  Godbold  9.  Branch 
Bank  at  Mobile,  11  AU.  N:  8,  191 ;  1857, 
Smith  t?.  Prattvillc  Manuf.  Co.  29  Ala.  JUT,  & 
603. 

100.  The  diroctors  of  a  nnion  store  asso- 
ciation will  not  be  held  to  a  strict  perform- 
ance of  all  the  duties  prescribed  for  them  in 
the  by-laws,  as  in  case  df  trustees  or  direct- 
ors of  a  private  corporation,  when  it  appears 
that  those  duties  were  mainly  transferrM 
by  the  association  to  an  agent;  and  the 
members  thereof  knew  how  the  business 
w^  being  managed,  and  of  the  deviations 
from  the  by-laws,  and  acquiesced  in  the 
Bame.  Vt  Supreme  Ct,  1865,  Henry  v, 
Jackson,  87  Vt  431. 

101.  If  directors  of  a  public  company  do 
acts  in  a  matter  in  which  they  have  no 
authority,  those  acts  are  null  and  void ;  but 
if  they  neglect  the  acts  which  are  within 
their  authoilty,  and  which  they  ought  to 
perform,  neither  a  court  of  law  nor  of  equity 
will  allow  them  afterwards  to  take  advan- 
tage of  their  own  neglect.  JJ.  of  L.  1855, 
Baigate  v,  Shortridge,  5  iZ!  Z.  Cos.  207 ;  24 
Law,  J,  K  8.  Ch.  457. 

102.  — for  mismanagement**  The  direct- 
ors of  a  banking  or  other  corporation  are, 
in  the  management  of  its  affairs,  only  trust- 
ees for  its  creditors  and  stockholders,  and 
are  bound  to  administer  itis  affairs  according 
to  the  terms  of  its  charter,  and  in  good  faith. 
If  they  fail  in  either  respect,  they  are  liable 
to  the  party  in  interest  who  is  injured  by  it 
for  a  breach  of  trust,  and  may  be  made  to 
account  with  h^m  in  a  court  of  chancery. 
jBL  7.  Supreme  Ct,  1850,  Hodges  «.  New 
England  Screw  Co.  1  .8.  7.  812;  Ala,  Su- 
preme Ct,  1854,  Bank  of  St.  Mary^s  v.  St. 
John,  25  Ala.  i\r.  8,  566.  But  see  Patteson 
t>.  Baker,  84  Eino,  Pr,  180 ;  and  Winter  v. 
Baker,  Id.  188. 

103.  The  members  of  the  governing  body 
are  the  agents  of  a  corporation;  and  if  they 
exercise  their  junctions  for  the  purpose  of 


*  Under  section  165  of  the  bigllah  companiea  act  of 
1962,  which  coDfen  power  on  the  court  to  compel  payment  by 
directors  and  offlcers  of  companlei  in  respect  of  misfeasance 
or  breach  of  trust  relating  to  the  ofloire  of  the  company,— 
the  executors  of  a  deceased  director,  in  the  winding  up  of 
the  company  of  which  he  was  such  officer,  cannot  be  made 
personally  responsible  for  misfeasance  committed  by  him. 
Vies  Chan.  Ct.  1860,  JRs  East  of  England  Bank,  1  Law  Sep. 
Mq.  Ocu.  219;  86  Law  J.  21.  S,  196;  18  Lau  Timf,  N.  S. 


injuring  its  interests  and  alienating  its  prop- 
erty, they  are  personally  liable  for  any  loss 
occasioned  thereby.  Chancery^  1 840,  Attorney 
General  f>.  Wilson,  1  Craig  d  Ph.  1 ;  10  Law 
J.  N.  A  63 ;  4  Jur.  1174. 

104.  A  director  of  a  manufacturing  com- 
pany, who  has  assented  to  a  dividend 
amounting  to  more  than  the  profits,  may  be 
sued  for  such  violation  of  duty,  without 
joining  with  him  the  company  as  co-defend- 
ant. Pa.  Supreme  Ct.  1863,  Hill  tJ.  Frazier, 
22  Pa,  St,  320. 

105.  It  is  a  violation  of  the  Ohio  act  to 
incorporate  the  State  Bank  of  Ohio,  &c.  (43 
O.  L.  24),  for  one  of  the  independent  banks 
chartered  by  it,  to  make  loans  to  a  director 
before  the  adoption,  by  the  stockholders,  of 
by-laws  to  regulate  the  liabilities  of  direct- 
ors ;  and  such  violation  may  be  a  cause  of 
forfeiture  of  the  charter,  and  render  each 
director  who  knowingly  assents  to  it  indi- 
vidually liable  for  aU  damages  which  the 
company,  shareholders,  or  others  shall  sus- 
tain in  consequence  thereof  Ohio  Supreme 
Ct,  1858,  Conant  «.  Seneca  County  Bank,  1 
Ohio  St.  298.  Compare  Schley  v.  Dixon,  24 
Ga.  278:  Hinsdale  f.  Lamed,  16  Mow.  64. 

106*  The  stock  of  certain  shareholders 
being  about  to  be  sold,  the  officers  of  the 
company  appointed  an  agent  to  buy  it  *'  for 
the  use  of  the  company,'^  but  when  pur- 
chased they  took  a  portion  of  it  to  them- 
selves Held^  they  were  liable,  in  an  action 
at  law,  to  any  shareholder,  for  the  damage 
thereby  sustained  by  him.  Pa.  Supreme 
Ct.  1851,  Kimmel  t.  Stoner,  18  Pa.  St.  155. 

107.  Proceedings  were  iinstituted  by 
several  shareholders  in  a  railway  company 
against  the  company  and  the  directors  for 
repayment  of  two  calls,  on  the  ground  that 
the  directors  had  made  them  for  personal 
and  corrupt  purposes,  and  that  they  were 
unnecessary  for  any  of  the  statutory  pur- 
poses of  the  company,  no  part  of  the  railway 
having  been  made,  and  the  company's 
powers  having  expired  prior  to  the  com- 
mencement of  the  suit.  Held,  that  the  calls 
having  been  originally  valid,  such  a  suit 
would  not  lie  either  for  an  account  or  for 
damages^^  H,  of  L,  1860,  Orr  v.  Glasgow 
&c.  Railway  Co.  6  Jur.  JV.  S.  877;  8  Week, 
Bep.  643. 

108.  A  company  was  formed  for  the  pur- 
pose of  carrying  on  Ihe  business  of  bill  brokers 
and  scriveners,  lending  on  securities,  invest- 
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ing  in  Becniitieg,  and  doing  all  sncli  things  as 
the  directors  should  consider  incidental  or 
conduciye  to  the  attainment  of  those  objects. 
The  directors  took  shares  in  a  projected 
banking  company,  not  disclosing  the  trans- 
action to  the  shareholders,  binding  them- 
selves not  to  sell  the  shares  before  a  certain 
time.  Upon  a  bill  filed  by  the  official 
liquidator  of  the  company  against  its  late 
directors, — Held^  on  demurrer  by  one  of  the 
defendants,  that  the  charges  in  the  bill  as  to 
concealment  must  be  answered.  Yite  Chan. 
Gt.  1866,  Joint  Stock  Discount  Co. «.  Brown, 
8  Law  Bep,  Eq.  Cas.  139. 


BISSOLTTTIOK. 
L  The  fowbb  to  dibsoltb. 

n.   GaITBBB  Ain>  0R0X7K08. 
nL  CONBBQUENCES. 

lY.  Rights  of  cbkditobs  ajscd  stock- 

HOLPBB0. 

I.  Thb  Power  to  Dibsolvb. 

!•  Conrts.  A  court  of  one  State  has  no 
jmisdiction  to  dissolve  a  corporation  created 
by  the  laws  of  another  State,  and  wind  up 
its  affidrs,  although  its  property  is  mainly 
sitaated  in  the  State  in  which  such  court 
exists.*  K  T.  V.  Chan.  Ct.  1848,  Barclay  v. 
Tahnan,  4  Edw.  128.  Compare  Barclay  o. 
Kacanly,  3  Ch.  Sent.  66. 

2«  A  court  of  chancery  has  no  jurisdiction 
oyer  corporate  bodies,  either  under  the  prin- 
cipled of  the  common  law  or  through  its 
general  equitable  powers,  for  the  purpose  of 
restraining  their  operations,  with  a  view  to  a 
dissolution  or  to  take  away  corporate  rights 
and  franchises.  It  is  only  by  statute,  and  for 
the  particular  causes  enumerated,  to  be  made 
out  by  due  proof,  that  chancery  entertains 
jurifldiction.t  N.  T.  V.  Chan.  Ct.  1881,  Vor- 
planck  V.  Mercantile  Ins.  Co.  1  JSdto.  84. 

*  Ab  to  the  effect  to  be  atMbated  to  a  decree  of  a  foreign 
SOTemmeot  dtMolving  a  corporation,  when  the  rigfata  of  such 
corporation  are  drawn  in  question  in  the  courts  of  one  of  tiie 
Sates,— see  Hamilton  «.  Accessory  Transit  Co.  26  Barb. 
46;  Murray  «.  Tanderbilt,  89  Marb.  140;  Lea  «.  Atlantic 
A  Padilc  Canal  Co.  8  Abb.  Pr.  J^.  S.  1. 

t  See,  to  the  same  general  efllect,  Attorney  GMieral  «. 
Keyndds,  1  JSq.  Cos.  Abr.  181,  pi.  10 ;  Attorney  General 
w.  Earl  of  Oarendon,  17  Fss.  491 ;  Baylesso.  Ome,  1  FrMm. 
iXisa.)  178;  Fountain  Ferry  Tnmpi  Boad  Go.  «.  Jewell,  8 
Ji.  Monr.  14S;  State  «.  Merchants*  Ins.  k  TmsL  Co^  8 
iluinpfi.  252 }  Ferris  v.  Strong,  8  Sdw.  12T. 

19 


8.  Power  of  the  corporation.  A  private 
corporation — e.  g.  a  railroad  company — may 
abandon  their  charter  and  dissolve,  except  so 
far  as  creditors  may  have  a  right  to  object, 
and  so  far  as  their  obligation  to  the  public  to 
exercise  their  franchise,  may  interfere.*  And 
the  legislature  may,  at  pleasure,  release  it 
from  the  latter  limitation  and  allow  a  trans- 
fer of  its  duties  to  other  hands.  Pa,  Supreme 
Ct.  1858,  Lauman  9.  Lebanon  Valley  B.  B. 
Co.  80  Pa.  St.  42. 

4.  That  a  dissolution  may  be  effected  by 
the  consent  of  both  the  State  and  the  cor- 
poration, without  the  necessity  of  resorting 
to  particular  judicial  proceedings  for  the  pur- 
pose,— see  Savage  v.  Walshe,  26  Ala.  619. 

5«  -^  of  officers.  The  officers  of  a  corpora- 
tion, composed  of  several  integral  parts,  can- 
not dissolve  the  corporation  without  the  full 
assent  of  the  great  body  of  the  society.  S.  C, 
Chancery f  Smith  v.  Smith,  8  Deeaue.  557. 

6.  — of  members.  A  corporation  can- 
not be  dissolved  by  the  consent  of  the  mem- 
bers, except  it  be  by  the  surrender  of  their 
franchise  to  the  government,  and  an  accept- 
ance by  the  government  of  the  surrender. 
Ind.  Supreme  Ct.  1836,  Harris  «.  Muskingum 
Manuf.  Co.  4  Black/.  267. 

7.  No  corporation  can  be  dissolved  by  a 
mere  resolution  of  its  members  or  stock- 
holderB.t  It  can  only  be  dissolved  by  a  judi- 
cial sentence  or  by  a  surrender  of  its  charter 
accepted  by  the  State.  JV.  T.  Superior  Ct. 
1855,  N.  Y.  Marbled  Iron  Works  v.  Smith,  4 
Duer^  862. 

8.  It  is  not  within  the  power  of  the 
majority  of  the  members  of  a  corporation  to 

*  In  what  cases  and  to  what  pnrposes  a  corporation  may 
dissolve  Itself  by  Its  own  consent  only,  and  how  far  the  as- 
sent of  the  soTcrelgn  power  Is  requisite,  see  also  Riddle  9. 
Proprietors  of  Locks  ke.  aa  Merrimack  River,  T  Mast.  186 : 
Hampshire  «.  fraokUn,  18  JVinst.  86,  87 ;  McLaren  v.  Pen- 
nington, 1  Paige,  107 ;  Enfield  Toll  Bridge  Co.  «.  Conneoti- 
cut  River  Co.  7  Conn.  46, 68 ;  Slee  «.  Bloom,  10  John*.  466 ; 
Canal  Co.  v.  Railroad  Co. 4  QiU <tJ.\\  Trostees  of  Mcln- 
tlre  Poor  School  v.  Zanesville  Canal  and  Manof.  Co.  0  Ohio, 
a08 ;  Penobscot  Boom  Co.  «.  Lamson,  16  Me.  224 ;  Hodsdon 
«.  Copeland,  Jd.  814 ;  Momma  «.  Potomac  Co.  8  Pit  281 ; 
Mobile  *  Ohio  R.  R.  Co.  «.  State,  29  Ala.  6T8;  Attorney 
General  r.  Clergy  Society,  10  Rich.  604;  Town  «.  Bank  of 
River  Raisin,  2  Dougl.  (ir/cA.)680 ;  Portland  Dry  Dock  Ca 
«.  Tmstees  of  Portland,  12  B,  Monr,  77. 

t  When  the  charter  provided  that  the  corporation  might 
discontinue  business,  when  stockholders  owning  two  thirds 
of  the  capital  stock  voted  to  do  so,— /Ts^cf,  that  stock  held 
by  theoompany  was  merged  for  the  purposes  of  such  a  vote, 
and  that  soeh  a  vote,  duly  passed  by  stockholders  owning 
two  thirds  of  the  stock  which  was  issued  to  stnckholders  was 
elfectnal.    Oreen  «,  Seymour,  8  6an4f,  Ch.  286. 
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dissolTO  it,  as  long  as  a  snfiicient  nnmber  of 
members  to  represent  and  continue  the  cor- 
poration exists.  They  may  dissolve  their 
own  connection  with  it,  but  cannot  prejudice 
the  vested  rights  of  their  co-corporators  by 
any  act  foreign  to  the  objects  of  the  corpo- 
ration. La,  Supreme  Gt.  1861,  Polar  Star 
Lodge  v.  Polar  Star  Lodge,  16  La  Ann.  63, 
76.  And  see  Revere  «.  Boston  Copper  Co. 
15  Pick.  851 ;  Campbell  v.  Mississippi  Union 
Bank,  6  How.  (Mss.)  681. 

9.  The  dissolution  of  a  corporation  can- 
not be  effected  by  a  resolution  to  that  effect 
by  a  majority  of  its  members.  The  majority 
of  the  members  of  a  corporation  may,  by  an 
abuse  of  its  powers,  commit  an  act  which 
would  justify  the  forfeiture  of  the  charter, 
but  they  cannot  make  such  act  the  basis  of 
an  action  instituted  by  themselves  against 
the  minority  for  the  purpose  of  having  the 
franchises  of  the  corporation  declared  for- 
feited. La.  Supreme  Gt  1861,  Curien  v, 
Santini,  16  La,  Ann.  27. 

10.  A  joint  stock  association  formed  for 
a  special  period^  cannot  be  dissolved  within 
that  period  without  the  unanimous  consent 
of  the  stockholders,  except  by  the  interposi- 
tion of  a  court  of  equity..  Gal.  Supreme  Gt. 
1850,  Yon  Schmidt  t>.  Huntington,  1  Gal.  55. 

11.  Corporations  of  a  private  nature, 
established  solely  for  trading  or  manufactur- 
ing purposes,  may,  by  a  vote  of  the  majority 
of  their  members,  against  the  protest  of  a 
minority,  wind  up  their  affairs  and  close  their 
business,  i^  in  the  exercise  of  a  sound  dis- 
cretion they  deem  it  expedient  so  to  do; 
and  may  sell  the  whole  of  their  property  to 
a  new  corporation,  taking  payment  in  shares 
of  the  new  corporation,  to  be  distributed 
among  those  of  the  old  stockholders  who  are 
willing  to  take  them.  Mass.  Supreme  Gt. 
1856,  Treadwell  v.  Salisbury  Manu£  Co.  7 
Ora^y  803. 

II.  Cattses  and  Grounds. 

12.  In  general*  A  private  corporation  in 
this  country  may  be  dissolved :  1.  By  the 
death  of  its  members ;  2.  By  the  surrender 
of  its  franchises ;  8.  By  a  judgment  of  for- 
feiture for  nonuser  or  abuse.  Ohio  Supreme 
Gt  1839,  Mclntire  Poor  School  v,  Zanesville 
Canal  &  Manuf.  Co.  0  Ohio,  208. 

13.  A  private  corporation  aggregate  may 
be  dissolved  by  the  death  of  all  its  members, 
or  by  the  loss  of  an  integral  part  whereby 


it  is  rendered  unable  to  do  any  corporate 
act,  or  to  restore  itself  by  a  new  election ;  or 
it  may  be  dissolved  by  a  surrender  of  its 
franchises  to  the  State,  or  its  assent  to  an  act 
of  the  legislature  repealing  the  charter  It 
may  also  be  dissolved  by  a  forfeiture  of  its 
charter,  through  abuse  or  neglect  of  its 
franchises,  as  if  for  condition  broken ;  but 
not  every  nonuser  is  sufficient  ground  of 
forfeiture.*  Where  dissolved  by  either  of  the 
two  former  methods,  no  judgment  of  disso- 
lution is  necessary ;  but  where  there  is  an 
existing  corporation  capable  of  acting, 
which  has  been  guilty  of  such  neglect  or 
abuse  of  its  franchises,  or  of  the  powers 
committed  to  its  trust,  as  to  amount  to  a 
cause  of  forfeiture,  such  forfeiture  must  be 
judicially  ascertained  and  declared.  It  can 
be  enforced  only  by  a  scire/a^cias  or  quo  var- 
rantOf  issued  at  the  instance  of  the  govern- 
ment creatmg  the  corporation,  and  cannot 
be  taken  advantage  of  incidentally,  or  in 
any  other  way,  or  by  an  individual ;  and 
this  rule  applies  as  well  to  the  forfeiture  of 
a  particular  franchise,  as  to  that  of  the 
whole  charter.  Md.  Gt  of  Appeals,  .1S32, 
Chesapeake  Canal  Co.  v.  Ohio  R.  R.  Co.  4 
Gill  <fe  J.  1. 

For  What  are  grounds  for  decreeing  a  for- 
feiture, see  FORFEITXTRB. 

14»  A  corporation  will  not  be  dissolved 
by  a  sale  of  the  franchise,  or  of  all  the  cor- 
porate property,  and  a  settlement  of  all  its 
concerns,  and  a  division  of  the  surplus ;  or 
by  a  cessation  of  all  corporate  acts ;  or  by 
any  neglect  of  corporate  duty ;  or  any  abuse 
of  corporate  powers ;  or  by  doing  acts  which 
cause  a  forfeiture  of  the  charter  without  a 


*  For  a  statement  of  the  roles  of  the  common  law  relatlTO 
to  tbe  dissolution  of  corporaUons,  and  the  distincUon  be- 
tireen  the  dissolution  of  a  corporation  and  the  snspentlon 
of  its  franchises,  and  betireen  an  original  charter  and  a  rerl- 
val,— see  Lea  r.  American  Ac  Canal  Ca  8  Abb.  Fr.  Jf.  S.  1. 

That  a  corporation  may  be  said  not  to  be  dissolved  quoad 
the  individuals,  for  particular  pu^pose^  though  it  it  so 
quoad  the  corporate  body,— see  Rex  e.  Pasmore,  S  Jhtm/. 
it  K 199,  ^6. 

A  corporation  is,  of  course,  dlisolred  by  ezplratloo  of  the 
period  of  its  duration,  limited  by  Its  charter,  or  by  general 
law ;  and  all  the  consequences  of  dissolution,  such  as  for- 
feiture of  property,  extinguishment  of  debts,  abatement  of 
suits,  Ac,  then  ensue,  unless  they  arc  provided  against. 
Bank  of  Mississippi  «.  Wrenn,  8  Smed.  <C  M.  791. 

But  the  expiratl(ni  of  a  charter  of  a  hank,  pending  a  bill 
in  chancery  for  the  collection  of  a  debt  due  to  it,  has  been 
—Ueld^  notto  alfectthe  right  to  the  debt  which  was  previ- 
ously vested  in  others, — as  in  the  superintendent  and  bo  rd 
of  common-school  commissioners  of  a  State.  Ingraham 
V.  Terry,  11  Humph.  67S. 
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judgment  declaring  such  forfeiture.  Such 
dissolution  can  take  place  only,  1.  By  an  act 
of  the  legislature  where  power  is  reserved  for 
that  purpose ;  2.  By  a  surrender,  which  is 
accepted,  of  the  charter;  8.  By  a  loss  of  all 
its  members,  or  of  an  integral  part,  so  that 
the  exercise  of  corporate  functions  cannot 
be  restored ;  4.  By  forfeiture,  which  must  be 
declared  by  judgment  of  court.  [5  Johns. 
Ch.  367 ;  0  Cow.  23 ;  8  Wend.  646 ;  4  Paige, 
481 ;  4  Gill.  &  J.  121 ;  14  Pick.  63 ;  15  Pick. 
351 ;  6  Bam.  &  0.  703 ;  2  Kent's  Com.  812.] 
Me.  Supreme  Ct  1889,  Penobscot  Boom  Cor- 
poration V.  Lamson,  16  Me,  224;  Hodsdonv. 
Copeland,  16  Me.  314.  See  also  Boston 
Glass  Hanufiictory  «.  Langdon,  24  Pick,  49. 

1 5.  Construction  of  special  statutes.  The 
date  of  the  incorporation  of  a  company, — 
within  the  meaning  of  a  statute  (e.  g.  1  N. 
T.  Rev.  Stat.  600,  §  7),  declaring  that  if  a 
corporation  shall  not  organize  and  com- 
mence the  transaction  of  its  business  within 
one  year  from  the  date  of  its  incorporation, 
their  corporate  powers  shall  cease, —  is  the 
time  when  the  act  creating  the  corporation 
tidees  effect  as  a  law,  i,  e.  in  New  York, 
twenty  days  after  its  passage.  [1  Rev.  Stat. 
157,  $  12.]  But  on  a  fair  construction,  an 
amending  act,  though  not  expressly  extend- 
ing the  time,  may  have  the  effect  of  extend- 
ing it  N,  T.  Chancery^  1848,  Johnson  v. 
Bush,  3  Barb,  Ch,  207. 

1<K  A  statute  provision  for  the  dissolution 
of  a  company  in  a  particular  manner,  does 
not  exclude  the  jurisdiction  of  the  court  to 
decree  a  dissolution  in  case  of  misconduct. 
Chancery^  1825,  Kinder  v.  Taylor,  3  Law  J,  68. 

17.  A  clause  in  the  charter  of  a  bank, 
that  the  corporation  shall  not  be  dissolved 
before  the  time  specified  in  the  charter,  un- 
lesa  all  debts  are  paid^  docs  not  protect  the 
corporation  from  dissolution  by  qiu)  warranr 
to,  for  a  violation  of  the  charter;  such  clause 
being  merely  intended  to  prevent  the  corpo- 
ration from  dissolving  itself  before  the  ex- 
piration of  the  charter,  without  paying  its 
debts.  Ind.  Supreme  Ct.  1823,  State  Bank 
t.  State,  1  Black/.  267. 

18.  A  statutory  provision  {e.  g,  2  K.  Y. 
Rev.  Stat.  463,  §  88),—  declaring  that  a  cor- 
poration which,  for  one  whole  year,  have 
remained  insolvent  or  suspended  ordinary 
business,  shall  be  deemed  to  have  surren- 
dered their  franchises,  and  be  a(^udged  dis- 
eolvcd, — is  to  be  regarded  as  -cumulative. 


and  not  a  limitation  upon  the  common  law 
rule,  that  if  a  corporation  suffer  acts  which 
destroy  the  object  of  the  incorporation,  this 
is  equivalent  to  a  surrender  of  their  rights. 
N,  T,  Ct,  of  Appeals,  1858,  Bradt  «.  Bene- 
dict, 17  iV:  y.  93. 

19.  Under  such  a  statute  a  corporation  is 
not  ipso  facto  dissolved,  by  a  suspension  of 
its  ordinary  and  lawful  business  for  one  year. 
The  statute  merely  enables  parties  who  are 
interested,  to  have  a  dissolution  judicially 
declared.  Until  that  is  done,  a  creditor 
may  proceed  by  suit  against  the  corporation, 
as  if  nonuser  or  insolvency  had  not  oc- 
curred. N,  T.  Chancery^  1844,  Mickles  v, 
Rochester  City  Bank,  11  Paige,  118. 

20*  Even  where  the  terms  of  a  charter 
are  that  the  corporation  shall  be  dissolved 
on  the  non-performance  of  a  condition,  the 
mere  failure  to  perform  is  not,  ipso  facto,  a 
dissolution;  but  a  judgment  of  ouster  is  re- 
quired. jSr.  Y.  Supreme  Ct,  8p.  T.  1853, 
Matter  of  Reformed  Presb.  Church  of  N.  Y. 
7  Eow,  Pr,  476.  And  see  Caryl  v,  McElrath, 

3  Savdf  176. 

21.  Under  a  provision  in  a  charter  that 
on  breach  of  a  condition,  "the  company 
should  not  be  entitled  to  any  benefit,  priv- 
ilege, or  advantage,  under  the  act,  and  that 
all  the  interest,  &c.,  of  the  corporation 
should  be  forfeited  and  cease,^^  a  violation 
does  not  work  a  dissolution  of  the  charter, 
ipso  facto,  and  without  judicial  proceedings 
by  the  State.  Md,  Ct,  of  Appeals,  1832, 
Chesapeake  <&c.  Canal  Co.  v,  Ohio  R  R.  Co. 

4  Qia  &  J.  1. 

22.  The  charter  of  the  Manhattan  Co., 
entitled  "An  act  for  supplying  the  city  of 
New  York  with  water,"  contained  a  proviso 
that  the  company  should,  within  ten  years, 
furnish  and  continue  a  supply  of  water,  "  in 
default  w^hereof  they  shall  be  dissolved." 
Held,  that  the  proviso  was  a  defeasance 
merely,  and  the  corporation  must  continue 
to  exist  until  judgment  of  ouster.  N.  Y, 
Supreme  Ct.  1832,  People  v.  Manhattan  Co. 
9  Wend.  351. 

23.  The  mere  judgment  of  forfeiture 
against  a  bank  under  the  Mississippi  act  of 
1843,  does  not,  of  itself,  work  a  dissolution  of 
the  corporation.  There  must  first  be  an  exe- 
cution for  the  seizure  of  the  franchises,  before 
the  penalties  of  forfeiture  take  place.  Miss. 
Ct.  of  Errors,  1845,  Nevitt  v.  Bank  of  Port 
Gibson,  6  Smedes  dt  M.51S, 
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24.  Under  a  provision  in  the  charter  of  a 
navigation  company,  which  declares  that 
the  right  to  collect  toll  shall  be  suspended 
upon  the  report  to  the  governor  by  a  com- 
missioner, that  the  river  is  not  in  the  con- 
dition contemplated  by  the  act,  the  making 
of  such  report  does  not  divest  the  company 
of  its  corporate  character,  nor  of  its  right  to 
sue  for  and  recover  toll  due  to  it  prior  to 
the  making  of  the  report.  Ala.  Supreme  Gt. 
1849,  Duke  v.  Cahawba  Nav.  Co.  16  Ala, 
873. 

25.  Section  27  of  the  general  banking 
law  of  Pennsylvania  of  April  16, 1860,  (Laws 
of  1850,  488),  requiring  the  directors  of 
banks,  upon  reftisal  to  redeem  its  notes,  to 
execute  assignments,  preparatory  to  a  for- 
feiture of  the  charter,  is  technically  a  penal 
statute,  and  must  be  strictly  construed.  To 
authorize  a  dissolution  under  it,  it  must  ap- 
pear that  the  financial  officer  of  the  bank 
not  only  refused  to  pay  its  notes  or  certifi- 
cates in  gold  or  silver  on  demand,  but  that 
he  also  willfully  refused  to  indorse  on 
them  the  day  and  year  when  they  were  pre- 
sented for  payment,  or  relused  to  give  a  cer- 
tificate for  money  deposited  in  the  bank. 
Pa.  Common  Pleas,  Brie  County^  1861,  Com- 
monwealth f>.  Bank  of  Commerce,  9  Am,  Law 
Peg.  879. 

26*  Insnfflcient  acceptance  of  charter. 
Upon  quo  vsarranto  by  the  Staters  attorney 
against  a  municipal  corporation  and  those 
holding  office  therein,  it  appearing  that  the 
charter  under  which  they  were  acting  had 
not  been  legally  accepted  by  reason  of  fraud- 
ulent voting, — Held^  that  the  corporation  be 
dissolved,  and  that  the  officers  should  no 
longer  exercise  the  functions  of  their  offices. 
Vt.  Supreme  Ct.  1859,  State  of  Vermont  t. 
Village  of  Bradford,  82  Vt.  60. 

27.  Ceasing  to  act  as  a  corporation.  A 
corporation  is  not  dissolved  by  merely  ceas- 
ing to  exercise  its  powers.  Me.  Supreme  Ct. 
1851,  Rollins  «.  Clay,  88  Me.  183. 

28.  A  corporation  having  become  by  vir- 
tue of  its  charter,  a  legal  entity,  the  failure 
to  perform  an  act  prescribed  in  the  charter 
will  not  dissolve  it;  that  end  can  only  be 
attained  by  a  direct  proceeding.*  Ind,  Su- 
preme Ct.  1857,  Stooper  r.  Qreensbnrgh  &c. 
Plank  Road  Co.  10  Ind.  47. 


*  That  mere  nonnser  of  lis  frsncihlae  la  not  froimd  for 
dissolving  a  corporation, —  tee  Slee  «.  Bloom,  19  Johnt.  iZ. 
456;  Aiiomey  General  «.  Bank  of  Niagara,  llopk.  85i. 


29.  In  order  to  infer  a  surrender  of  corpo- 
rate franchises,  from  insolvency,  suspension 
of  business,  &c.,  for  less  than  a  year,  the 
circumstances  must  be  such  as  to  show  that 
the  corporation  has  no  moral  or  legal  capac- 
ity to  continue  their  business.  A  mere  reso- 
lution not  to  proceed  with  business  is  not 
enough,  so  long  as  the  company  has  still  the 
appliances,  &c.,  necessary  to  proceed  with. 
The  resolution  may  be  rescinded.  N.  Y.  Ct, 
of  Appeals,  1868,  Bradt  v.  Benedict,  17  N. 
}'.93. 

30.  Under  an  original  grant  of  corporate 
rights,  the  grantee  must  comply  strictly  with 
all  the  conditions  precedent  to  the  taking 
efifect  of  the  grant.  But  where  a  corpora- 
tion passes,  by  judicial  sale,  under  the  con- 
trol of  purchasers,  by  virtue  of  a  statute  de- 
claring that  the  franchises  shall  vest  in  the 
purchasers,  with  all  the  rights,  privileges, 
and  franchises,  of  the  original  corporation, 
the  directions  of  the  statute  in  regard  to  re- 
organization are  not  conditions  of  being; 
and,  therefore,  if  not  followed,  the  utmost 
effect  can  be  no  more  than  to  itorh  a  forfeiture, 
and  enable  the  State  to  re- take  the  franchises, 
but  it  cannot  entitle  it  to  judgment  that  the 
franchise  has  no  existence.  Pa.  Supreme  Ct, 
1860,  Commonwealth  «.  Central  Passenger 
Railway,  62  Pa.  St.  506. 

81.  A  bank  is  not  taxable  during  the  pe- 
riod (of  six  years)  allowed  by  New  York 
Laws  of  1859, 508,  ch.  286,  after  the  redemp- 
tion of  ninety  per  cent,  of  its  circulation  for 
closing  its  business,  if  it  has  permanently 
ceased  to  transact  any  banking  business. 
By  ceasing  to  act  as  a  bank,  it  loses  its 
character  as  such,  and  is  no  longer  deemed 
to  exist  as  a  bank  for  purposes  of  taxation. 
JV.  Y.  Suprems  Ct.  1864,  Metcalf  ©.  Messen- 
ger, 46  Barb.  825. 

32.  The  plaintiff  conveyed,  in  consider- 
ation of  only  half  its  actual  value,  a  lot  of 
land,  to  the  trustees  of  a  county  seminary 
and  their  successors  in  office  forever,  "to 
have  and  to  hold  the  premises  for  the  use  of 
said  seminary  forever.**  The  trustees  were, 
at  the  time  of  the  conveyance,  a  body  pol- 
itic and  corporate,  e^lpowered  to  hold  land 
for  seminary  purposes,  and  this  lot  was  con- 
veyed and  used  for  a  seminary  site.  By  the 
State  constitution,  it  was  provided  that  the 
common  school  Amd  should  in  part  bemjide 
up  from  the  sale  of  county  seminaries,  and 
the  manner  of  making  such  sales  was  pro- 
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Tided  by  statute.  This  lot  had  not  been 
sold,  but  had  long  ceased  to  be  used  for 
seminary  purposes.  The  plaintiff  claimed 
that  it  had  properly  reverted  to  him. 

Hdd^  1.  That  the  seminary  corporations 
were  not  abolished,  either  expressly  or  by  im- 
plication, either  by  the  constitution  or  the 
statute,  but  continued  to  exist,  at  least  for 
the  purpose  of  holding  the  title  to  their 
property,  until  the  same  was  sold  and  the 
title  thereto  had  vested  in  the  purchaser. 

2.  That  if  the  property  could  not  be  sold 
under  the  authority  of  the  State,  and  the 
proceeds  applied  to  the  support  of  common 
Bchools  (which  point  was  not  raised  or  de- 
cided), then  the  title  remained  in  the  corpo- 
rations, despite  any  such  attempted  sale. 
But  if  the  sale  could  be  legally  made,  against 
the  consent  of  the  corporation,  then,  when 
made,  it  would  be  vidid  and  would  vest  a 
good  title  in  the  purchaser.  Ind,  Supreme 
Ct,  1863,  Heaston  «.  CommissionerB  &c.  20 
Ind,  898. 

83*  Omission  to  elect  oiftoers.  A  corpo- 
ration does  not  become  defhnct  fix)m  a  sim- 
ple neglect  to  elect  officers,  while  the  capac- 
ity to  elect  remains  in  the  members.*  Pa. 
Supreme  Ct,  1888,  Lehigh  Bridge  Co.  «.  Le- 
high Coal  &  Nav.  Co.  4  Bawle^  0;  1850, 
Commonwealth  v.  Cullen,  18  Pa,  St.  188; 
Cenn.  Supreme  Ct,  1850,  Evarts  «.  Killing- 
worth  Manu£  Co.  20  Conn,  447. 

M.  If  the  board  of  trustees,  by  a  failure 
to  elect  when  vacancies  occur,  or  through 
any  other  means,  becomes  reduced  to  a  less 
number  than  was  authorized  to  act  by  the 
charter,  the  corporation  is  not  thereby  dis- 
solved. Li  such  a  case,  its  franchises  would 
be  suspended  only,  until  its  functions  were 
restored  by  legislative  action.  U,  S,  Su- 
preme Ct.  1852,  Yincennes  University  v.  In- 
diana,  14  Bote.  268. 

S5*  Managers  and  officers  of  a  private 
businesfl  corporation, — e,  g.  a  turnpike  com- 
pany,—  do  not  form  an  integral  part  of  a 
eorporation,t  and  an  omission  to  elect  them, 


*  Bee  also,  In  oooflrmation  of  thli  general  proposition, 
Wier  «.  Bosh,  4  140.  488;  BUka  «.  Hinkle,  10  Yerff.  818; 
HuhTilla  Bank  v.  Petway,  8  Humph.  5M;  Russel  r. 
MoCleUan,  14  Pick.  88  ;  Smith  v.  Natehes  Steamboat  Co.  1 
Bow.  iMUf.)  479;  Gahlll  v.  Kalamaaoo  Mat  Ins.  Co.  8 
D^fUffl  {^Mleh.)i4». 

t  Wheie  a  corporation  conflste  of  leTeral  dlitlnct  integral 
parti,  if  one  of  tlieie  parte  become  extinct,  whether  by  the 
death  of  the  penone  of  whom  it  ii  comjKMcd,  or  by  any 
other  meant,  the  corporation  ii  dliSolTed.    Reg.  v.  Bailiff 


at  the  time  appointed  by  charter,  will  not 
dissolve  the  corporation.  Subsequent  elec- 
tion will  restore  its  functions,  which  may 
have  been  suspended  by  such  omission.  Pa, 
Svpreme  Ct  1884,  Rose  t^.  Turnpike  Co.  8 
WaUs,  46. 

86,  The  stockholders  compose  the  corpo- 
ration; hence  their  mere  failure  to  elect 
officers  at  the  designated  time  does  not  work 
a  dissolution.  J^.  J.  Chancery ^  1861,  Hobo- 
ken  Building  Association  v.  Martin,  2  Bead, 
427. 

37.  A  stockholder  sued  on  his  personal 
liability  cannot  avoid  a  recovery  on  the 
ground  of  a  fidlure  of  the  corporation  to 
elect  a  clerk  in  a  year  previous  to  the  incur- 
ring of  the  debt  sued  for.  Such  omission 
does  not  work  a'  dissolution  of  the  corpora- 
tion. Mass,  Supreme  Ct,  1851,  Enowlton  v, 
Ackley,  8  Cush,  98. 

88.  If  the  corporation  have  the  power  in 
themselves  to  supply  the  deficiency  in  their 
body,  their  rights  are  not  extinguished,  but 
only  dormant.*  If,  however,  that  power  is 
gone,  and  they  cannot  act  until  the  deficiency 
is  supplied,  the  corporation  is  dissolved. 
This  is  not  a  forfeiture  for  nonuser,  but  is  a 
consequence  of  law.  [8  Dum£  &  E.  199.} 
iT.  Y.  Chancery,  1829,  Philips  «.  Wickham,  1 
Paige,  590. 

89.  Resignation  of  officers.  The  exist- 
ence of  a  corporation  is  not  destroyed  by 
resignation  of  its  officers  and  agents.  Iowa 
Supreme  Ct,  1865,  Muscatine  Tumverein  t. 
Funck,  18  lotoa,  469. 

40.  Change  of  members,  Ko  loss  of 
members  destroys  a  corporation,  so  long  as  a 
sufficient  number  remain  to  continue  the  suc- 
cession and  fill  up  vacancies.  Ind,  Supreme 
Ct,  1854,  State  v.  Trustees  of  the  Yincennes 
University,  5  Ind,  77. 

41.  A  purchase  by  only  two  individuals, 
pursuant  to  an  agreement,  of  all  the  shares  in 
a  manufacturing  corporation,  does  not  dis* 
solve  the  corporation.  The  legal  title  in  the 
corporation   remains,    notwithstanding   the 


Ac.  of  Bewdley,  1  P.  Wtm.  907 ;  Rex  «.  Paamore,  8  Dwmf, 
A  E.  199. 

But  a  corporation  is  not  eztingniBhed  by  the  destruction 
of  an  Integral  portion  thereof,  if  the  remaining  portion  lias 
power  to  restore  or  renew  the  defective  part  Smith  «. 
8mlth,8i>MatM.  667. 

*  That  an  election  of  trustees  made  apparently  for  no 
purpose  but  to  keep  the  company  In  existence,  will  not  pre- 
vent a  decree  of  dlssolutloo,— see  Brlggs  e.  Penniman,  8 
Cow,  887. 
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individual  members  change.  The  stock,  if 
every  member  should  die  at  the  same  moment, 
would  be  distributed  under  the  statute  of 
distributions,  or  according  to  the  testaments 
of  the  deceased.  The  legal  representativefl 
of  i;he  deceased  members  would  have  author- 
ity by  law  to  manage  the  corporation,  and 
no  dissolution  would,  in  such  case,  take 
place ;  and  if  the  shares  should  all  center  in 
one  man,  and  the  forms  of  proceeding  under 
the  charter  should  require  acts  to  be  done  by 
two  or  more,  the  owner  could  make  sale  of 
shares  so  as  to  conform  to  the  letter  of  the 
rule.  MoAs.  Supreme  Ct.  1838,  RusseU  «. 
M'Lellan,  14  Pick,  68. 

42.  Copartners  purchased  the  charter  and 
all  the  property  and  stock  of  a  manufactur- 
ing corporation,  elected  themselves  trustees, 
and  carried  on  the  corporate  business.  Edd^ 
that  the  corporation  was  not  thereby  dis- 
solved, and  the  title  to  its  property  was  still 
in  it  for  their  benefit.  N,  T.  OhaTicery^  1884, 
Wilde  r.  Jenkins,  4  Paige,  481. 

48.  It  is  not  sufficient  ground  for  dissolv- 
ing a  manufacturing  corporation,  on  the  peti- 
tion of  a  majority  in  number  of  the  stock- 
holders owning  a  minority  of  the  stock,  that 
one  owner  of  the  majority  of  the  stock  has 
for  many  years  controlled  the  election  of 
officers  and  elected  himself  agent  and  clerk ; 
that  he  has  for  a  long  time  managed  the 
business  '^  according  to  his  own  will  and 
choice,  regardless  of  the.  wishes  and  interests 
of  the  petitioners;"  that,  according  to  his 
statement,  the  corporation  has  been  doing  a 
losing  business  for  many  years ;  that  he  has 
refused  to  make  any  change  in  the  business, 
or  to  purchase  the  shares  of  the  petitioners ; 
and  that,  if  the  business  were  skilliiilly  and 
properly  managed,  it  might  be  made  a  source 
of  profit  to  all  concerned.  It  must  appear 
that  such  owner  has  done  illegal  and  fraudu- 
lent acts.  Mass.  Supreme  Ct,  1857,  Pratt  v, 
Jewett,  9  Gray,  84. 

44.  Surrender  of  corporate  rights.  A 
corporation  may  subject  itself  to  dissolution 
by  a  surrender  of  its  corporate  rights  and 
franchises ;  or  by  acts  amounting  to  or 
implying  such  surrender.  JV.  Y.  Ct,  of 
Erroru,  1822,  Slee  «.  Bloom,  19  Johns,  456; 
1826,  Briggs  «.  Penniman,  8  Cow,  887 ;  Ind, 
Supreme  Ct.  1861,  McMahon  v,  Morrison,  16 
Ind.  172;  Md.  Ct.of  AppeaU,  1862,  Washing- 
ton &c.  Road  V,  State,  19  Md,  289. 

45.  A  corporation  is  subject  to  dissolution 


by  a  surrender  of  incorporate  franchises,  and 
by  a  forfeiture  of  them  for  willful  misuser  and 
nonuser;  and  a  stockholder  therein  is  not 
liable  to  the  process  of  garnishment,  under  a 
statute  regulating  the  issuance  of  such  writs 
agunst  the  stockholders  of  incorporated  com- 
panies, at  the  suit  of  a  creditor  of  the  corpo- 
ration, after  the  dissolution  of  the  corporate 
body.  Ala.  Supreme  Ct.  1847,  Paschall  «. 
Whitsett,  11  AJa.  N,  S,  472. 

46*  Where  a  private  corporation  suffered 
all  their  property  to  be  sold  on  execution,  and 
the  trustees  surrendered  their  trust,  and 
omitted  the  annual  election  of  officers,  the 
court,  in  behalf  of  creditors,  presumed  a  sur- 
render of  the  corporate  rights  and  a  dissolu- 
tion of  the  corporation  from  that  time.  N. 
T.  Ct,  of  Errors,  1822,  Slee  v.  Bloom,  19 
Johns.  456. 

47*  So  the  insolvency  of  a  manufacturing 
company,  and  its  entire  cessation  of  all  cor- 
porate acts  except  the  form  of  electing 
trustees,  especially  where  the  capital  is  ex- 
hausted, and  the  trustees  have  no  power  to 
resuscitate  the  corporation  by  issuing  new 
stock,  amounts  to  a  surrender,  which  may  be 
deemed  a  dissolution  of  the  corporation.  iVI 
7,  Ct.  of  Ehrors,  1826,  Briggs  «.  Penniman,  8 
Cow,  387. 

48.  But  these  facts  are  not  available  as 
showing  a  dissolution  of  the  corporation 
which  will  defeat  an  action  brought  in  their 
name.  iV.  Y,  Supreme  Ct,  1882,  Bank  of  Ni- 
agara V.  Johnson,  8  Wend.  645;  JficA.  Su- 
preme Ct,  1845,  Cahill  t.  Kalamazoo  Mut.  Ina 
Co.  2  Douff.  141;  La.  Supreme  Ct.  1889, 
Atchafalaya  Bank  t.  Dawson,  18  La,  497; 
Md,  Ct.  of  Appeals,  1888,  Regents  of  Uni- 
versity of  Md«  V.  Williams,  9  Gill  c&  J.  865. 

49.  A  chapter  of  freemasons  disposed  of 
all  their  real  and  personal  property,  consist- 
ing of  their  hall,  furniture,  and  equipments, 
pursuant  to  a  vote  of  the  association,  and  for 
twenty-three  years  held  no  meetings,  elected 
no  officers,  performed  no  acts  required  by  its 
laws  and  rules,  and  ceased  to  have  any  visi- 
ble sign  of  organization.  Beld,  that  the  leg^l 
existence  of  the  chapter  was  destroyed^  and 
that  it  was  beyond  the  power  of  the  State 
chapter  to  restore  it  to  life,  so  as  to  preserve 
for  it  a  continued  existence  from  the  time  of 
its  disorganization.  Vt.  Supreme  Ct,  1864, 
Strickland  «.  Prichard,  87  Vt,  824. 

50.  A  rule  of  the  association  that  officers 
elected  should  hold  their  offices  till  others 
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"were  elected  cannot  operate  in  snch  a  case  to 
preserve  its  legal  existence.    Ih. 

51.  Although  a  legal  surrender  may  be 
presumed  where,  for  a  sufficient  length  of  time, 
there  has  existed  an  entire  nonuscr  of  corporate 
fimchises,  and  a  neglect  to  choose  corpora- 
tors, yet,  in  Vermont,  a  corporation  was  Held 
not  to  have  lost  its  corporate  existence  by 
having  ceased  to  do  business  for  eleven  years, 
and  by  disposing  of  their  personal  property, 
and  neglecting  to  choose  their  corporate  offi^ 
cers  in  that  time.  Vt.  Supreme  Ct  1852, 
Brandon  Iron  Co.  t.  Gleason,  24  Vt,  228. 

52,  The  mere  fa£t  of  the  sale  of  all  the 
Tisible  property  of  the  corporation,  and  a 
temporary  suspension  of  its  manu&cturing 
business,  is  not  a  sufficient  ground  for  con- 
sidering it  dissolved,  so  as  to  render  the 
stockholders  individually  responsible ;  so  long 
as,  by  a  regular  election  of  trustees,  there  has 
been  kept  up  a  continued  succession,  and  the 
company  has  been  kept  in  operation,  and  has 
capacity  to  resume  its  business.  JV".  T,  Chan- 
cery, 1823,  Brinckerhoff  v.  Brown,  7  Johns.  Gh. 
217;  S.  P.  [reviewing  the  cases],  Ct  of  Ap- 
peals, 1858,  Bradt  v.  Benedict,  17  N,  Y,  93. 

o3«  Neither  discontinuance  of  business, 
reputed  insolvency  and  inability  to  pay  their 
debts,  having  large  amounts  of  notes  out- 
standing and  unpaid,  suffering  their  circula- 
ting notes  to  be  returned  to  the  comptroller 
for  redemption,  non-payment  of  rent  for  the 
premises  occupied  by  the  association,  nor 
having  on  hand  less  than  twelve  and  a  half 
per  cent,  of  specie,  nor  the  issue  of  post- 
notes, — Beld,  grounds  warranting  a  dissolu- 
tion of  a  New  York  banking  association  to 
be  ordered.  See  Parmly  «.  Tenth  "Ward 
Bank,  8  Edw.  895 ;  2  Ch.  Sent  20. 

54.  That  a  union  or  consolidation  of  a  de- 
fendant corporation  with  other  corporations, 
nnder  a  law  which  continues  its  liabilities,  is 
not  such  a  dissolution  of  the  corporation  as 
will  abate  an  action  commenced  before  the 
consolidation  was  effected, — see  Baltimore 
&e,  B.  R.  Co.  V,  Musselman,  2  GranVs  Gases, 
848. 

55.  Transfer  of  assets*  Though  a  corpo- 
ration may,  by  a  transfer  of  all  its  property, 
render  itself  unable  to  discharge  the  ordinary 
purposes  of  its  institution,  yet  it  does  not,  in 
consequence  thereof^  cease  to  be  an  existing 
corporation.  See  Maryland  «.  Bank  of  Mary- 
land, 6  €HU  di  J,  205 ;  Smith  v,  Gowan,  2 
IhitaU,  17. 


56,  A  voluntary  assignment  by  a  corpo- 
ration of  all  its  property,  for  specific  purpo- 
ses, is  not,  of  itself,  a  dissolution,  as  between 
the  stockholders  or  corporators.  ^.  T,  F. 
Chan.  Ct  1843,  Barclay  v.  Taknan,  4  Bdw. 
123. 

For  cases  on  this  rule  as  applied  to  Bail- 
road  companies,  see  HaILBOAD  COMFAIOES; 
also  see  Assionkbmts. 

57*  Insolvency.  The  possession  of  prop- 
erty is  not  essential  to  the  exercise  of  a  cor- 
poration. Its  insolvency  cannot,  therefore, 
extinguish  its  legal  existence.  Hence,  where 
a  manufacturing  corporation  became  insolv- 
ent, and  assigned  its  property  for  the  pay- 
ment of  its  debts,  the  instrument  of  assign- 
ment providing  that  the  assignees  might  use 
the  name  of  the  corporation  for  the  collection 
of  debts,  and  that  the  corporation  would  per- 
form any  further  acts  which  might  be  neces- 
sary to  enable  the  assignees  to  execute  the 
trust,  and  the  corporation  omitted  for  sev- 
eral years  to  hold  meetings  or  to  elect  offi- 
cers, the  by-laws,  however,  providing  that 
the  officers,  though  elected  for  one  year, 
should  continue  in  office  until  (^tliers  should 
be  chosen  in  their  places.  Held,  that  the 
corporation  had  not  been  dissolved,  so  as  to 
prevent  a  suit  from  being  brought  and  main- 
tained in  its  name.  Mass.  Supreme  Ct  1834, 
Boston  Glass  Manufactory  o.  Langdon,  24 
Pick,  ^9. 

58.  The  mere  insolvency  of  a  corporation 
neither  impairs  its  power  to  manage  its  af- 
&irs,  nor  converts  its  property  into  a  trust 
fund  for  the  benefit  of  its  creditors.  Conn. 
Supreme  Ct  1856,  Pondville  Co.  v.  Clark,  25 
Conn,  97.  And  see  People  v'.  Bank  of  Hud- 
son, 6  Cow,  217. 

69«  The  mere  insolvency  of  a  bank,  incor- 
porated with  the  usual  powers  of  such  an  in- 
stitution, does  not  convert  its  eficcts  into  a 
trust  fund  for  its  creditors.  Hence,  where 
the  directors  of  a  banking  corporation,  after 
it  became  actually  insolvent,  mortgaged  its 
real  estate,  assigned  sundry  promissory  notes, 
and  paid  a  sum  of  money  to  another  bank  in 
security  and  payment  of  a  debt  due  to  it  for 
moneys  deposited.  Held,  that  a  bill  in  chan- 
cery, brought  by  another  creditor,  to  have 
these  conveyances  set  aside,  and  all  the  funds 
of  the  bank  distributed  ratably  among  the 
creditors,  could  not  be  sustained.  Conn.  Su- 
preme Ct  1826,  Catlin  «.  Eagle  Bank,  6  Conn, 
233. 
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As  to  What  constltates  insolycncy  of  a 
corporation,  see  Inbolvbncy. 

60*  Frauds*  The  fact  that  in  the  organi- 
zation of  a  corporation,  a  single  sabBcriber 
and  the  appraisers  conamitted  a  fraud  upon 
the  corporation  by  allowing  him  stock  on 
insufficient  security,  affords  no  ground  for 
dissolving  the  company,  unless  the  directors 
who  accepted  the  security,  were  privy  to  the 
fraud.  K  T,  Ct.  of  Error»,  1841,  King  f>. 
Bea  Ins.  Co.  26  Werid,  62. 

61.  Fraud  upon  creditors,  when  a  ground 
for  decreeing  a  dissolution, — see  Stocks «. 
Van  Leonard,  8  Ga,  611 ;  State  «.  Northern 
Central  Railway  Co.  18  Md,  103 ;  Qalway  i>. 
United  States  Steam  Sugar  Refining  Co.  13 
AW.  Pr.  211 ;  21  H<no.  Pr.  818. 

III.  Consequences. 

62*  Extlngnishment  of  debts.  Upon  the 
dissolution  of  a  corporation,  debts  due  to  or 
from  it  (in  the  absence  of  some  statutory 
provisions  to  preserve  them),  become  extin- 
guished.* Dd,  Superior  Ct,  1836,  Commer- 
cial Bank  v.  Lockwood,  2  Earring.  8 ;  iV.  C. 
Supreme  Ct.  1841,  Fox  v.  Horah,  1  Ired.  Eq. 
858 ;  Miss.  Ct,  of  Errors,  1849,  President, 
&c.  of  Port  Gibson  «.  Moore,  13  Smed,  AM, 
157 ;  Tenrir.  Supreme  Ct,  1844,  White  c.  Camp- 
bell, 6  Humph.  38 ;  1858,  Hopkins  r.  White- 
sides,  1  Head,  31 ;  N.  C.  Supreme  Ct  1868, 
Mallory  v.  Mallett,  6  Jones  Eq.  345. 

63.  It  is  within  the  power  of  the  legisla- 
ture to  rescue  the  assets  from  this  principle, 
in  any  special  case.  Ga.  Supreme  Ct,  1866, 
Robinson  v.  Lane,  10  Ga.  837. 

64.  It  is  not  in  the  power  of  the  legislature 
(without  a  previous  provision),  by  renewing 
the  charter,  to  revive  the  liabilities  to  the 
corporation.  Del.  Superior  Ct,  1885,  Com- 
mercial Bank  c.  Lockwood,  2  Harring.  8. 

65.  Where  a  note  was  made  payable  to 
the  cashier  of  a  bank,  by  whom  it  was  dis- 
counted as  trustee  for  the  bank,  and  the  bank 
charter  afterwards  expired, — Held,  that  al- 
though the  cashier  might  sue  and  recover  at 


*  See  alao,  upon  this  doctrine,  Edmnnds  «.  Brown,  1  Lev. 
287 ;  Rex  «.  Paemore,  8  Jhumf,  A  E,  94\\  Colchester  v. 
Seaber,  8  Burr.  186C ;  Bank  of  Mlaaisslppl «.  Wrenn,  8  Smed. 
«6  M.  791 ;  Commercial.  Bank  of  Natches  «.  Chambers,  8 
Stned.  dfc  JT.  9 ;  Miami  Exporting  Co.  r.  Oano,  18  Ohio, 
289;  Renlck«.  Bank  of  West  Union,  Id.  298;  White «. 
Campbell,  5  IlumpK  88 ;  Ulgbtower  v.  Thornton,  8  Oa. 
488 ;  Robinson  v.  Lane,  19  6k».  88T  ,  Moultrie  v.  Smiley,  16 
^0.888. 


law,  yet  as  the  bank  had  the  sole  right  to  the 
money  when  collected,  and  the  right  was  ex- 
tinguished by  the  dissolution  of  the  corpo- 
ration, a  court  of  equity  would  enjoin  per- 
petually against  the  collection  of  the  jud^-  ' 
ment.  N.  C,  Supreme  Ct  1841,  Fox  «.  Horali, 
1  Ired.  Eq.  368. 

6G«  Where  a  bank  charter  was  granted 
upon  the  consideration  expressed  therein  that 
the  corporation  should  pay  $2,000,000  to  the 
State  in  annual  installments,  and  after  pay- 
ment of  a  part  the  bank  became  insolvent, — 
Held,  that  it  could  not,  by  making  assign- 
ment of  all  its  assets,  and  relinquishing  busi- 
ness, avoid  payment  of  the  residue.  A  corpo- 
ration has  no  right  or  power  to  discharge 
itself  of  an  obligation  once  assumed,  by  an 
act  of  its  own,  in  which  the  party  holding 
the  opposite  interest  had  no  participation. 
Pa,  Supreme  Ct  1851,  Bank  of  United  States 
V,  Commonwealth,  17  Pa.  St,  400. 

67.  Under  a  provision  in  an  act  of  incor- 
poration, "  that  the  private  property  of  the 
individual  stockholders  shall  h^  liable  for  the 
debts,  contracts,  and  liabilities  of  the  corpo- 
ration,"— Held,  that  the  responsibility  im- 
posed on  the  stockholders  was  secondary; 
and  that,  when  the  debts  against  the  corpora- 
tion became  extinct  by  the  expiration  of  its 
charter,  the  liability  of  the  individual  stock- 
holders was  extinguished  also.  JV.  C,  Su- 
preme Ct  1863,  Malloy  «.  Mallett,  6  Jone$ 
Eq,  846, 

68.  Reversion  of  property*  Upon  the 
rule  of  the  common  law,  that  on  the  dissolu- 
tion of  a  corporation  real  property  held  by 
them,  upon  a  gift  for  corporate  uses  reverts 
to  the  donor  or  his  heirs, — see  Dean  &c.  of 
Windsor  v.  Webb,  Godb.  211;  Edmunds  v. 
Brown,  1  Lev.  237;  Attorney  General  v. 
Gower,  9  Mod.  224 ;  Hooker  «.  Utica  Turn- 
pike Co.  12  Wend.  371 ;  White  t.  Campbell,  5 
Humph,  38 ;  Bingham  v.  Weiderwax,  1  JV.  F, 
(1  Comst.)  609 ;  Folger  v.  Chase,  18  Pick.  66. 

69.  Upon  the  dissolurion  of  a  corporation, 
the  title  to  its  real  property  granted  to  it  in 
fee,  and  not  for  a  special  purpose,  vests  in  its 
receiver,  and  does  not  revert  to  the  original 
grantors,  and  the  same  is  to  be  administered 
by  him  for  the  benefit  of  the  creditors  and 
stockholders.  JV.  T,  Supreme  Ct,  1860,  Owen 
V.  Smith,  81  Barb.  641. 

70.  Upon  the  expiration  of  a  corporation 
or  its  dissolution,  unless  otherwise  provided 
by  statute,  such  real  estate  only  as  remains  in 
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a  corporation  at  that  moment  reverts  to  the 
original  proprietors ;  what  has  been  divested 
oat  of  the  corporation  by  its  own  act,  or  the 
act  of  law,  does  not  so  revert.  JVI  C.  Supreme 
Ct,  1844,  State  «.  Rivers,  5  Ired.  297. 

71.  That  a  dissolution  of  a  corporation 
will  terminate  a  mere  tenancy  at  will, — see 
Lea  «.  Hernandez,  10  TexM^  187. 

72.  A  provisioii  of  a  State  eonstltntlon, 

that  *'  no  man^s  property  shall  be  taken  for 
public  use  without  the  consent  of  his  repre- 
sentatives," does  not  prohibit  a  judgment  of 
aeizure  of  corporate  franchises  in  quo  warranto 
for  a  violation  of  its  charter,  nor  prevent  the 
common-law  consequences,  upon  such  a  dis- 
solution of  a  corporation,  as  to  its  property. 
Ind.  Supreme  Ct.  1828,  State  Bank  «.  State, 
1  Black/.  267. 

73.  The  dissolution  of  a  corporation, 
which  is  made  the  ground  of  an  action,  is 
not  shown  by  evidence  that  the  discharge 
of  the  corporate  functions  under  the  charter 
has  become  impossible  by  reason  of  the 
diminution  of  the  number  of  corporators, 
where  the  forfeiture  of  the  franchise  has  not 
been  declared,  by  a  court,  in  a  proper  pro- 
ceeding. Hence,  one  who  has  granted  lands 
to  a  corporation  cannot  maintain  an  action 
to  recover  them,  on  the  ground,  that,  by  the 
neglect  to  elect  trustees,  and  the  acquisition 
of  all  the  stock  in  the  company  in  one  per- 
son, the  corporation  has  been  dissolved,  and 
the  land  has  reverted.  It  must  be  regarded 
as  in  legal  existence  until  a  judgment  of 
forfeiture  has  been  had  m  a  direct  proceed- 
ing. Miss.  Ct  of  Errors,  1856,  Bohannon  v. 
Binns,  81  Miss.  855. 

74.  Effect  of  dissolation  upon  contraets** 
That,  after  an  order  enjoining  a  corporation 
from  exercising  its  franchises,  made  in  pro- 


•  In  England,  It  b  J7«2d,  that  an  order  for  **  winding  op  ** 
a  iraUie  company,  Li  notice  of  dlaeharge  to  the  company's 
■erranta  And  tuch  lemuits  are  not  entlUed  torecetre 
pajmcnt  of  wages  or  aalailet  earned  before  inch  order,  in 
fUl,  in  preference  to  the  claims  of  other  creditors.  Bolh 
<X  1889,  Es  General  Rolling  Stock  Co.  (Chapman's  Case), 
1  Law  Rep.  Eq.  OrsL  848;  IS  Jw-.  JT.  S.  44. 

But,  although,  where  the  bosiness  of  a  company  Is  wholly 
at  an  end,  a  winding-ap  order  may  be  notice  of  discharge 
to  the  serrants  of  the  company  fkom  the  date  of  the  order, 
yailriMre  the  bnslnesa  Is  contlnned  after  the  winding  np, 
(tha  company  being  a  eootinoingone,  and  theoffldal  liquid* 
ator  representing  the  company),  and  the  tonaer  servants 
■re  emi^oyed,  the  old  contract  between  the  company  audits 
■ervaats  remafaisin  force,  and  notice  "of  discharge  mnst  be 
glTca  pmranant  thereto.  Vie4  Chan.  Ct.  1867,  i?«  English 
Joint  Stock  Bank,  (Asp.  Hardhig),  8  Law  Rep,  Eq.  Cos. 
Ul\  16Lau)T.may.3.9l28, 


ceedings  for  its  dissolution,  it  can  make  no 
contract  which  will  bind  its  assets, —  see 
Carrington  v.  Commercial  Fire  &  Marine  Ins. 
Co.  1  Bosw.  152. 

75.  After  the  directors  of  a  corporation 
had  been,  by  a  TOte  of  the  stockholders, 
pursuant  to  the  charter,  divested  of  all  au- 
thority except  to  close  its  concerns,  they 
issued  new  obligations  of  the  company,  and 
took  a  mortgage  therefor.  Held,  that  the 
mortgage  thus  taken  was  yoid.  JT.  T.  A.  V. 
Chan.  Ct.  1846,  Qreen  «.  Seymour,  3  Sand/. 
C7^.  285. 

76.  Where  a  note,  secured  by  a  deed  of 
trust,  is  executed  to  a  defunct  corporation, 
the  note  is  Toid  for  the  want  of  a  payee,  and 
the  deed  of  trust  for  want  of  a  beneficiary. 
Tenn.  Supreme  Ct.  1844,  White  v.  Campbell, 
5  Humph.  88. 

77.  A  statute  authorizing  a  corporation 
to  surrender  its  charter  and  be  dissolved,  is 
not  invalid  as  infringing  the  obligation  of 
its  contracts.  The  obligation  of  its  con- 
tracts survives.  By  the  nature  of  its  polit- 
ical existence,  a  corporation  is  subject  to 
dissolution,  by  a  surrender  of  its  corporate 
franchises,  and  by  a  forfeiture  of  them  for 
willful  misuser  and  nonuser.  Every  creditor 
must  be  presumed  to  understand  Ihe  nature 
and  incidents  of  such  a  body  politic,  and  to 
contract  with  reference  to  them.  The  ex- 
istence of  the  private  contracts  of  the  cor- 
poration does  not  force  upon  it  a  perpetuity 
of  existence.  U,  S,  Supreme  Ct.  1884, 
Mumma  v.  Potomac  Co.  8  Pet.  281. 

78.  Unpaid  subscriptions  to  the  capital 
stock  of  a  corporation  are  property  of  the 
corporation,  which  may  be  reached  by  cred- 
itors through  the  aid  of  a  court  of  equity. 
Although  the  debts  due  to  or  from  the  cor- 
poration, are  (at  common  law)  extinguished 
by  a  dissolution,  yet  the  individuals  com- 
posing the  corporation  may,  during  its  ex- 
istence, incur  liabilities  which  will  survive. 
Ga.  Supreme  Ct.  1850,  Hightower  «.  Thorn- 
ton, 8  Ga.  486. 

79.  —  upon  liabilities  of  directors.  Un- 
der statutes  of  the  State  of  New  York, 
the  directors  and  managers  of  a  corporation, 
after  its  dissolution,  are  liable  for  its  debts 
only  so  far  as  they  received  assets.  If  the 
corporation  was  dissolved  and  a  new  corpo- 
ration organized,  to  which  its  assets  are 
transferred  and  by  which  specified  liabilities 
of  the  old  corporation  are  assumed,  the 
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trustees  of  the  old  corporation  are  not  liable, 
without  proof  of  assets  in  their  hands,  for 
a  debt  of  the  old  corporation  not  among 
those  assumed  by  the  new.  N.  Y.  Supreme 
Ct  1864,  Hof&nan  «.  Van  Nostrand,  42 
Barb.  174;  2^Eow,  Ft,  116. 

80*  The  act  of  incorporation  of  a  bank 
provided  that  the  debts  which  the  corpora- 
tion should  at  any  time  owe  should  not  exceed 
three  times  the  amount  of  the  stock  paid  in, 
oyer  and  aboye  the  deposits  in  their  yaults ; 
and  that,  in  case  of  excess,  the  directors  under 
whose  administration  it  should  happen  should 
be  liable  for  the  same  in  their  individual, 
natural,  and  private  capacities,  in  an  action 
of  debt  to  be  brought  against  them.  Held^ 
that  the  expiration  of  the  charter  by  its  own 
limitation,  while  a  suit  against  certain  di- 
rectors, who  were  guilty  of  an  overissue,  was 
pending,  did  not  abate  the  action ;  and  that 
a  creditor  of  the  corporation  could  not  re- 
cover the  entire  excess  in  6olidOy  but  only  the 
amount  of  his  debt  or  demand.  Ga,  Svr 
preme  Ct  1854,  Moultrie  «.  Smiley,  16  Oa,  289. 

81.  —  upon  suits  by  the  corporation.  By 
a  decree  of  forfeitiure  issued  against  a  corpo- 
ration, the  corporation  loses  the  faculty  of 
suing  in  its  corporate  name.  La,  Supreme 
Ct.  1867,  Bank  of  Louisiana  u.  "Wilson,  19 
La.  Ann.  1.  Compare  Green  f>.  Seymour,  3 
Sandf.  Ch.  385. 

82.  If  a  corporation  become  extinct  by  ex- 
piration of  charter,  or  by  decree  of  forfeiture, 
pending  a  suit  at  law  for  a  corporate  demand, 
and  that  fiict  be  brought  regularly  before  the 
court,  the  action  must  terminate.  An  at- 
tachment made  in  such  suit  will  be  dissolved. 
And  if,  even  after  judgment  in  favor  of  the 
corporation,  the  corporation  become  extinct, 
no  execution  can  issue  regularly  in  their 
name,  and  if  one  be  sued  out,  it  may  be 
quashed  on  showing  that  the  corporation 
had  become  extinct  before  it  was  sued  out. 
Va.  Ct.  o/AppeaUy  1848,  May  v.  State  Bank 
of  North  Carolina,  2  JBoh.  66. 

83.  Where  a  corporation  had  assigned 
its  rights  during  its  existence,  so  that  the 
controversy  was  pending  on  appeal  when  the 
charter  expired,  in  the  name  of  the  corpora- 
tion, for  the  benefit  of  the  assignees,  the  court 
permitted  the  cause  to  proceed  in  the  name 
of  the  corporation,  without  noticing  on  the 
record  its  dissolution.  Va.  Ct.  of  Appeah, 
1848,  Bank  of  Alexandria  v.  Patton,  I  Hob. 
499. 


84.  —  or  against  them.  The  expiration  of 
the  charter  of  a  corporation  does  not  affect 
legal  proceedings  already  commenced  against 
it.  Mo.  Supreme  Ct.  1840,  Lindell  v.  Benton,  6 
Mo.  861. 

85.  The  dissolution  of  a  corporation  by 
an  act  of  the  legislature  deprives  it  of  its  cor- 
porate existence,  and  no  legal  judgment  can 
be  rendered  against  it  subsequent  to  that 
time.  Therefore  where  a  judgment  is  ren- 
dered against  a  corporation  after  its  dissolu- 
tion, and  execution  levied  upon  the  property 
of  an  individual  as  a  stockholder,  he  is  a 
privy  to  the  judgment,  and  may  maintain  a 
writ  of  error  in  his  own  name,  without  join- 
ing his  co-stockholders,  to  reverse  it.  Me, 
Supreme  Ct  1849,  Merrill  v.  Suffolk  Bank,  31 
Me,  57. 

86.  Power  to  settle  the  corporate  alTairs*'*' 
After  dissolution,  a  corporation  has  a  pro- 
longation of  its  existence  in  the  nature  of  an 
administration  of  its  estate.  All  rights  under 
the  defunct  corporation  are  fixed  at  its  dis- 
solution ;  but  it  has  a  nominal  existence  for 
the  purpose  of  closing  its  concerns  in  the 
most  convenient  manner,  and  especially  of 
compelling  it  to  execute  its  contracts  and 
discharge  its  obligations  and  liabilities.  [16 
Mass.  245.]  Ma9%.  Supreme  Ct  1839,  Crease 
V.  Babcock,  28  Pick.  884. 

87.  A  dissolution  of  a  corporation  by  the 
voluntary  act  of  its  stockholders  does  not 
deprive  it  of  its  power  to  act  in  closing  up 
its  affairs,  or  the  right  of  a  creditor  for  relief, 
Iowa  Suj/reme  Ct  1865,  Muscatine  Tumve- 
rein  v.  Funck,  18  lowa^  469. 

IV.  Eights  of  Cbeditobs  and  Stock- 

HOLDKRS. 

88.  Notice  of  proceedings.  When  the 
legislature  has,  under  a  general  statute,  re- 
served to  itselif  power  to  wind  up  the  con- 


*  For  cases  upon  the  extent  of  thla  power  conferred  by 
special  st&iutes  authorizing  corporations  to  act  after  disso- 
lution In  settling  their  bu^ineaa,— see  Folger  v.  Chase,  18 
Pick.  6S;  Ferguson  «.  Miners  A  Manufacturers*  Bank,  8 
SnMd^  6C9 :  Herron  «.  Vance,  17  Ind.  605 ;  Campbell  «. 
Mississippi  Bank,  6  /Twto.  (ifcf/M.)6T4;,  Nevltt  f>.  Bank  of 
Port  Gibson,  6  JSmecL  <ft  JT.  618;  Commercial  Bank  of 
Natchea  «.  Chambers,  8  Smed.  <tM,9',  State  of  Mississippi 
o.  Commercial  and  RaUroad  Bank,  1«  Smed.  «fc  M.  276; 
Grand  Gulf  Bank  «.  Wood,  7d.  482;  Grand  Gulf  Bank  «. 
Jeffers,  7rf.  486 ;  Bacon  «.  Cohea,  Id.  616:  Robertson  r. 
Hay,  Id.  566;  Chew  v.  Peale,  Id.  TOO;  Lewis  r.  Robertson, 
IS  Id,  568;  Nashville  Bank  v.  Petway,  8  Ihtmjph.  628; 
MATiners'  Bank  v.  Eewall,  60  Me.  220. 
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cerns  of  bankicg  corporations,  thoee  provis- 
ions  of  the  statute  calculated  to  apprise  all 
interested  of  the  toidamental  change  about 
to  be  wrought,  should  be  complied  "nith,  in 
order  to  give  legal  efficacy  to  the  acts  done 
under  it ;  otherwise  the  property  of  the  cor- 
poration will  cot  be  divested,  and  its  charter 
will  continue  in  force.  Md,  Ct  of  Appeals, 
1836,  Farmers^  Bank  of  Delaware  v.  Beaston, 
7  GUI  d  J,  421. 

89.  Where  a  bill  was  filed  by  one  of  sev- 
eral parties  interested  in  a  common  business 
enterprise,  against  the  others  who  claimed 
to  have  become  organized  as  a  corporation, 
the  complainant  insisting  that  the  company 
was  not  a  corporation,  but  a  simple  copart- 
nership, and  asking  the  court  so  to  declare, 
and  to  dissolve  the  partnership,  and  appoint 
a  receiver, — Heldj  that  the  appointment  of  a 
receiver  was  erroneous,  without  making  the 
corporation,  as  such,  a  party  to  the  suit,  the 
court  having  no  power  to  deprive  the  com- 
pany of  its  property  and  decree  its  dissolu- 
tion, when  the  company  is  not  present  to 
defend  itself  lU,  Supreme  Ct.  1868,  Baker. 
c.  Backus,  82  III  79. 

90«  It  is  not  essential  to  the  determination 
of  a  suit  in  chancery  to  dissolve  a  joint  stock 
company,  that  all  its  members  should  be 
made  parties ;  but  where  the  parties  before 
the  court  are  sufficient  to  authorize  it  to  ad- 
judicate upon  the  company^s  rights,  and  it 
is  difficult,  if  not  impracticable,  to  bring  in 
all  the  stockholders,  the  court  may  dissolve 
the  company,  and  decree  a  distribution  of 
its  effects,  taking  care  that  tl^re  may  be 
due  representation  of  all  substantial  inter- 
ests. Cal  Supreme  Ct  1850,  Yon  Schmidt 
9.  Huntington,  1  Cal.  55. 

91.  Equities  of  eredltorsin  capital  stock* 
The  capital  stock  of  a  company  is  a  fimd, 
set  apart,  by  its  charter,  for  the  payment  of 
its  debts;  which  amounts  to  a  contract 
with  those  who  shall  become  its  creditors, 
that  the  fund  shall  not  be  withdrawn  and 
appropriated  to  the  use  of  the  owner  or 
owners  of  the  capital  stock.  On  the  disso- 
lution of  a  corporation,  its  effects  are  a  trust 
fond  for  tlie  payment  of  its  creditors,  who 
may  follow  them,  into  the  hands  of  any  one 
not  a  lonafide  creditor  or  purchaser  without 
notice.  A  State  law,  which  deprives  credit- 
ors of  this  right,  and  appropriates  the  prop- 
erty to  other  uses,  impairs  the  obligation  of 
their  contracts,  and  is  invalid.    The  fact 


that  a  State  is  the  sole  owner  of  the  stock 
in  a  banking  corporation,  does  not  affect  the 
rights  of  the  creditors  in  this  respect.  U.  8. 
Supreme  Ct,  1853,  Curran  f.  State  of  Arkan- 
sas, 15  How,  304.  See  also  Wood  «,  Dummer, 
3  Mom,  308 ;  Nathan  t?.  Whitlock,  9  Paige, 
152 ;  Mumma  «.  The  Potomac  Co.  8  Pet. 
281;  Wrights.  Petrie,  1  Smed,  <fc  Jf.  319; 
Nevitt  u.  Bank  of  Port  Gibson,  6  SiMd.  d 
M.  513;  Hightower  v.  Thornton,  8  Ga,  486 ; 
Fort  Edward  &c.  Plank  Road  Co.  d.  Payne, 
17  Barb.  567;  Gillett  ©.  Moody,  3  N,  Y.  (8 
ComBt)  479. 

92.  The  creditors  of  a  dissolved  insolvent 
corporation  have  an  equitable  lien  upon  its 
assets,  in  the  hands  of  another,  for  the  pay- 
ment of  their  debts.  -Al  }'.  Supreme  Ct,  1860, 
Tinkham  v.  Borst,  81  Barb.  407. 

93.  Upon  general  principles,  the  bonajide 
and  just  creditor  of  a  corporation  which 
has  been  dissolved,  under  judicial  sentence, 
for  a  breach  in  its  charter,  has  a  claim  upon 
the  corporate  property  for  the  satisfaction 
of  his  debt,  apart  from  any  reservation  in 
the  act  of  legislature  which  directed  the 
prosecution,  and  the  members  or  stock- 
holders of  the  corporation  have  a  sinular 
right,  as  against  the  parties  who  claim  to 
hold  the  corporate  property;  and  a  court 
of  equity  will  aid  the  parties  to  release  the 
property  belonging  to  the  corporation,  and 
compel  its  application  to  the  satisfaction  of 
these  demands.  U.  8.  Supreme  Ct  1855, 
Bacon  v,  Robertson,  18  How.  480. 

94.  The  note  holders  of  a  foreign  bank- 
ing corporation,  which  has  suspended  pay- 
ment and  become  insolvent,  may,  without 
first  obtaining  a  judgment  at  law,  proceed 
in  equity  against  the  bank,  its  directors, 
stockholders,  and  agents;  charging  them 
with  fraud  and  nusapplication  of  the  assets, 
and  seeking  a  discovery  and  account.  Such 
a  bill  may  be  maintained  under  the  general 
powers  and  jurisdiction  of  the  court,  which 
regard  the  capital  stock  of  the  company  and 
all  its  assets  as  a  trust  fund  for  the  payment 
of  its  creditors,  and  the  directors,  stock- 
holders, and  agents  as  trustees.  Ala.  8ur 
preme  Ct  1854,  Bank  of  St.  Mary's  «.  St. 
John,  25  Ala.  566. 

95.  Where  there  are  sundry^. /aw.  against 
a  railroad  company  which  is  insolvent,  and 
it  is  threatened  to  levy  upon  and  sell  the 
road,  with  its  equipments,  equity  will  take 
jurisdiction,  directing  a  sale  for  all  con- 
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cemed,  and  distribute  the  fimds  to  such  as 
shall  show  themselyes  entitled  to  the  same, 
according  to  the  usual  course  of  the  courts 
of  equity  in  marshalling  assets.  In  such  a 
proceeding,  any  one  who  has  a  claim  upon 
the  fund,  but  who  is  not  a  party  to  the  suit, 
may  become  a  party,  by  presenting  his  claim 
before  the  master,  or  under  the  decree,  before 
it  becomes  final.  But  if  he  neglects  to  do 
so,  equity  will  not  aid  him  in  setting  it  aside. 
Oa.  Supreme  Ct.  1851,  Macon  &  Western  R. 
R.  Co.  «.  Parker,  9  Oa,  877. 

96.  The  Mississippi  statute  of  1848  pro- 
vides that  the  trustees  shall  apply  the  assets 
collected  by  them  as  thereafter  directed  by 
law.  Held^  that  such  assets  are  a  trust  fund 
for  the  benefit  of  creditors,  which  no  subse- 
quent legislation  could  otherwise  appropri- 
ate, and  if  the  legislature  fails  to  direct  the 
mode  of  distributing  them  among  the  cred- 
itors, the  court  of  chancery  will  execute  the 
trust  MiM,  Ct.  of  JShrorSj  1846,  Nevitt  v. 
Bank  of  Port  Gibson,  6  Smedes  &  M.  518. 

97.  Where  a  company  has  ceased  to  have 
a  corporate  existence,  as  a  legal  consequence 
of  certain  acts,  and  a  party  claims  that  he 
has  been  injured  or  benefited  thereby,  he 
luay,  by  averring  these  facts,  have  his  re- 
medy, and  need  not,  in  the  first  instance, 
institute  a  proceeding,  and  have  it  declared, 
that  the  existence  of  the  corporation  has 
t-erminated.  Iowa  Supreme  Ct.  1857,  Carey 
t,  Cincinnati  &c.  R.  R  Co.  5  Clarley  887. 

98.  Priority  among  creditors.  Where 
there  are  several  creditors,  the  fhnd  made 
liable  for  debts,  if  insufScient  to  discharge 
the  whole,  should  be  distributed  ratably.'" 
And  a  stockholder  who  is  also  a  creditor, 
stands  on  the  same  ground  with  a  creditor 
who  19  not"  a  stockholder.  JT.  T,  Ct,  of 
Errors,  1826,  Briggs  «.  Penniman,  8  Cow.  887. 

99.  A  creditor  of  a  corporation  has  no 
claim,  arising  out  of  the  mere  fact  that  the 
corporation  was  regularly  organized,  to 
priority  over  a  creditor  of  the  president, 
who  first  levies  and  sells  the  property  nom- 
inally ^eld  by  the  corporation,  claiming  to 
do  so  on  the  ground  that  the  company  was 
organized,  and  its  business  carried  on,  for 


•  Under  tfa«  prorlaloDt  of  the  New  Toik  Revlied  SCatates, 
bofTBTer,  ereditors  who,  by  legal  dillgenoe,  obtain  Judgments 
and  issue  executions  against  a  oorpenUon  after  the  flUng  of  a 
petition  for  a  yoluntary  dlssolutioii,  and  before  the  petition 
is  granted,  acquire  a  lien  upon  the  properlj  levied  on. 
Matter  of  Waterbury,  8  Paige,  880. 


the  purpose  of  defhiuding  him  and  other 
creditors  of  its  president  K  V.  Ct.  of  Ap- 
peals, 1862,  Booth  V.  Bunco,  24  iV.  F.  69S. 

100.  Creditors  of  a  corporation  which 
was  formed  in  order  to  defraud  the  credit- 
ore  of  its  promoters,  have  no  priority  over 
the  latter  creditors.    Ih. 

101.  A  surety  for  the  corporation,  who 
pays  money  as  such  surety,  is  only  entitled 
to  come  in  ratably  with  the  other  creditors 
of  the  corporation.  It  seems,  that  it  would 
be  otherwise  in  the  case  of  a  surety  of  the 
receiver,  or  of  a  payment  for  the  benefit  of 
the  estate.  K  T.  Chancery,  1847,  Matter  of 
Oroton  Ins.  Co.  2  Barb.  Ch.  860. 

102.  The  officers  of  an  insolvent  corpora- 
tion are  not  entitled  to  have  their  salaries 
paid  in  full,  in  preference  to  the  debts  of 
other  creditora ;  they  are  only  entitled  to  be 
paid  their  ratable  proportion  of  the  assets  of 
the  company  as  between  them  and  other 
creditore.*  K  T.  Chancery,  1847,  Matter  of 
Groton  Ins.  Co.  8  Barb.  Ch.  642. 

108.  But  if  one  of  them  is  indebted  to  the 
corporation,  he  can  have  his  salary  set  off 
against  that  debt.    lb, 

104.  The  officers  of  an  insurance  company 
had  been  employed  with  an  understanding 
that  only  half  their  salaries  should  be  paid 
until  such  time  as  it  might  be  convenient  for 
the  company  to  pay  the  whole.  Hdd,  that 
upon  winding  up  the  company  the  full 
amount  of  the  salaries  must  be  paid.  Tiee 
Chan.  Ct.  1860,  Exp.  Cope,  1  Eng.  L,  d  Eq. 
87;  2Q  Law  J.  N.  S.  2». 

105.  Equities  of  stockholders.  Upon  dis- 
solution, the  interests  of  the  several  stock- 
holdera  become  equitable  nghts  to  propor- 
tionate shares  of  the  corporate  property  after 
payment  of  the  debts;  and  in  the  adjust- 
ment, each  stockholder  is  chargeable  with 
his  debts  to  the  corporation.  N.  T.  Chan- 
cery, 1844,  James  v.  Woodruff,  10  Paige,  541. 

106.  Upon  winding  up  the  affairs  of  a  cor- 
poration and  dividing  its  assets,  stockhold- 
ers, whose  stock  is  fully  paid,  have  a  light 
to  a  return  of  the  excess  paid  by  them  above 
the  others,  who  have  paid  but  in  part,  before 
any  division  of  balance  takes  place.  U.  8. 
Cire.  Ct.  (Pa.)  1860,  Krebs  «.  Carlisle  Bank, 
2  WaU.  C.  Ct.  88. 


*  lliat  in  New  York  neither  aeadiier  nor  a 
any  lien  on  Uie  ftmds  of  an  inBoIvent  bank  for  ealary  erde* 
poelta,  bot  mast  come  in  as  ordinary  creditors,  see  Dniyn 
9.  Beodrer  4o.  9  Oow,  418,  note. 
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107.  A  Bharebolder  in  a  limited  liability 
company,  who  is  also  a  creditor  of  the  com- 
pany, is  not  entitled  to  set  off  so  much  of  his 
debt  as  is  equal  to  the  amount  of  calls  which 
have  been  made  upon  but  not  paid  by  him, 
and  to  receive  a  dividend  for  the  balance ; 
nor  is  he  entitled  to  have  the  dividend  cal- 
culated upon  the  entire  debt,  and  to  be  paid 
the  balance  of  dividend  after  deducting  the 
amount  of  the  call ;  but  he  must  first  pay 
the  caU,  and  he  will  then  be  entitled  to  a 
diyidend  pari  passu  with  the  other  creditors 
who  are  not  shareholders.*  Chancery^  1866, 
Me  Overend  (Exp.  Grissell),  85  Lato  J.  K  8. 
753;  1  Law  Bep.  Ch.  App.  52a 

108.  Where  a  tontine  scheme  was  set  on 
jfoot,  and  a  prospectus  issued,  stating  that  all 
money  deposited  would  be  laid  out  at  inter- 
est, and  after  some  subscriptions  had  been 
paid  to  the  directors,  who  had  the  manage- 
ment of  the  concern,  but  before  any  money 
was  laid  out,  the  directors  resolved  to  aban- 
don the  concern, — JBeldj  that  each  subscriber 
might  recover  the  whole  sum  paid  in,  by 
him,  of  the  directors,  in  an  action  for  money 
had  and  received,  without  the  deduction  of 
any  part  towards  the  expense  of  the  con- 
cern. K,  B.  1825,  Nockells  v.  Crosby,  8  Bwm, 
A  Or.  814;  5  Bawl.  A  R  751. 

109.  A  claun  against  a  president  and  di- 
rector of  an  insolvent  bank  for  dividends  im- 
properly declared,  belongs  to  creditors,  and 
the  receiver  cannot  collect  it  for  the  benefit 
of  stockholders.  J^.  T,  Supreme  Ct,  Butter- 
worth  V.  O'Brien,  24  How  Pr.  488. 


*  By  their  arUelefl  of  agreement,  the  atoekbolders  of  • 
minlog  oorporatioQ  prorided  that  ninetenths  of  the  stock, 
representing  the  property,  should  be  U&blo  to  assessments 
for  the  purpose  of  dereloping  mines,  Ac.,  the  balance  of  the 
stock  to  remain  the  property  of  the  corporation  until  sold, 
and  (o  "be  and  remain  forerer  unassessable;"  that  divl- 
(!ends  of  profits  should  be  paid,  after  the  whole  amount  of 
assessments  on  assessed  shares  was  reimbursed  to  the  hold- 
ens;  and  that  the  directors  should,  as  soon  as  the  condition 
of  the  funds  and  the  interest  of  the  company  would  permit, 
reimburse  said  assessed  shareholders  out  of  any  surplus 
money  on  hand,  Ac. ;  no  prorision  was  made  for  dissolution 
and  division  of  the  corporate  property.  The  business  being 
nnprofltabla,  the  stockholders  voted  to  dispose  of  their  prop- 
erty and  distribute  the  proceeds ;  on  sale  and  division,  the 
holders  of  assessed  shares  claimed  that  their  assessments 
wwe  to  be  repaid  1>efore  any  dividend  was  applied  to  the 
anasseesed  stock.  JTtld^  that  each  class  were  to  have  an 
equal  propordonate  share  In  Uie  distribution,  as  the  prefer- 
ence given  to  the  holders  of  assessed  stock  was  in  carrying 
on  the  Imsines?,  and  to  be  "  out  of  the  profits,"  or  "  arising 
from  surplus  Ainds ; "  and  as  there  were  no  profits  or  excess 
above  the  capital  stodE,  that  they  were  not  entitled  to  any 
preference  in  dosing  up  the  affairs  of  the  corporation. 
Nofth  American  Mining  Co.  9.  Clarke,  40  Pa.  SL  482. 


DIVIDENDS. 

1.  The  power  to  declare  diyidends,  dis- 
cretionary. The  directors  of  a  board  are  the 
sole  judges  of  what  portion  of  the  profits 
they  ought  from  time  to  time  to  divide ;  and 
their  judgment  upon  the  matter,  if  honest, 
will  not  be  controlled  by  the  courts,  eren 
though  they  may  deem  it  erroneous.  La. 
Supreme  Ct.  1834,  State  of  Louisiana  v.  Bank 
of  Louisiana,  6  La.  745.  And  see  Brown  v. 
Monmouthshire  Railway  &c.  Co.  4  JSng.  L.  & 
Eq.im;  16  Jur.  475. 

2,  The  articles  of  association  of  a  bank 
(formed  under  the  New  York  act  of  1838) 
provided  that  there  should  be  a  semi-annual 
dividend,  and  also  vested  all  the  powers  and 
privileges  of  the  associates  in  a  board  of  di- 
rectors. Held,  that  it  was  competent  for  the 
board  to  determine,  in  any  year,  not  to  declare 
a  dividend,  and  that  a  shareholder  could 
not  maintain  a  bill  to  restrain  the  collection 
of  the  securities  he  had  given  to  the  associa- 
tion in  consideration  of  his  shares,  because 
they  so  determined.*  JT.  F.  F.  Chari,  Ct, 
1840,  Ely  V.  Sprague,  Clarhe,  851. 

8.  Dividends  not  compellable*  An  action- 
able promise  arises  by  implication  in  all 
cases  in  which  the  duty  is  definite  and  due 
to  the  individual ;  but  when  such  duties  are 
indefinite  or  are  due  to  the  members  in  their 
collective  capacity,  no  such  promise  can  be 
inferred.  Thus  the  duty  resting  upon  a  cor- 
poration, where  profits  are  in  hand,  to  de- 
clare dividends,  is  indefinite  and  discretion- 
ary in  its  nature,  and  due,  in  no  sense  to  any 
particular  member,  but  to  the  community  of 
members,  for  the  performance  of  which  no 
promise  can  be  implied  in  favor  of  the  sep- 
arate stockholder.  But  after  a  dividend  is 
declared,  the  right  to  the  profits  becomes  in- 
dividualized, and  the  duty  to  distribute  in 
certain  proportions  becomes  attached  as  a 
right  to  each  member  distributively,  from 
which  arises  the  promise  by  implication. 
y.  J.  Supreme  Ct.  1865,  Jackson  v.  Newark 
Plank  Road  Co.  81 K  J.  Law  (2  Vroom),  277. 

4.  No  equitable  relief  can  be  granted  in 
Massachusetts  against  a  foreign  corporation 
having  neither  officers  nor  a  place  of  busi- 

*  In  New  Tork  it  has  been  ITeld  that  the  directors  of  a 
banking  aasodatlclta  Ikave  no  anthority  to  declare  a  dividend 
payable  otherwise  than  in  cash.  They  cannot  make  one 
payable  in  bills  of  country  banks,  solvent,  but  quoted  below 
par  in  the  city  of  New  Tork.    lihle  «.  Chittenango  Bank,  94 

y.  r.64& 
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ness  in  that  State,  for  a  failure  to  declare 
and  pay  dividends  according  to  the  stipula- 
tions of  their  certificates  of  guaranteed 
stock.  Mass.  Supreme  Ct.  1866,  Williston  v. 
Michigan  Southern  &c.  R.  R.  Co.  13  Allen^ 
400. 

5.  A  mandamus  will  not  lie  to  a  trading 
corporation,  at  the  instance  of  one  of  its 
members,  to  compel  them  to  produce  their 
accounts  for  the  purpose  of  declaring  a 
dividend  of  the  profits.  JT.  B.  1819,  Rex  v. 
Bank  of  England,  2  Bam.  &  Aid,  620. 

6.  Hast  be  made  impartially.  The  ofiS- 
cers  of  a  corporation,  when  they  undertake 
to  declare  a  dividend,  are  bound  to  make  it 
equal  and  just  among  all  those  who  are  in- 
terested. If  they  attempt  to  make  an  unjust 
discrimination,  giving  one  clas3  of  stock- 
holders an  unfair  advantage  over  another,  a 
court  of  equity  has  power  to  interfere  to 
correct  the  wrong.  N,  T,  Supreme  Ct,  Sp. 
T.  1805,  Luling  v,  Atlantic  Mutual  Ins.  Co. 
45  Barb.  610;  80  How,  Pr,  69. 

7.  A  dividend  adjusted  upon  an  inequi- 
table basis,  decreed  to  be  readjusted  upon  a 
different  and  more  equitable  footing.    Tb, 

8.  Dividends  declared  by  a  corporation 
must  be  general  on  all  the  stock.  Ill,  Su- 
preme Ct.  1851,  Ryder  «.  Alton  &  Sangamon 
R  R.  Co.  18  III  516. 

9.  The  dividends  of  passenger  railway 
companies  are  distributable  upon  the  capital 
stock  paid  in;  and  the  annual  ofiScial  re- 
ports made  to  the  auditor  general  of  the 
State  by  tho  company,  are  the  best  evidence 
of  the  amount  of  such  stock.  Pa.  Supreme 
Ct.  1865,  Citizens'  Passenger  Railway  Co.  «. 
City  of  Philadelphia,  49  Pa.  St.  251. 

10.  When  dividends  may  be  restrained. 
An  action  may  be  maintained  by  a  stock- 
holder in  a  moneyed  corporation  to  enjoin 
the  payment  of  a  dividend,  where  the  di- 
rectors are  about  to  misapply  the  funds  of 
the  corporation  in  paying  such  dividend, 
there  being  in  fact  no  money  earned  for  such 
a  purpose.  N.  T.  Supreme  Ct.  Sp.  T.  1857, 
Carpenter  v.  N.  Y.  &  New  Haven  R.  R.  Co. 
5  Ahb.  Pr.  277. 

11.  After  a  dividend  has  been  declared, 
the  right  of  each  shareholder  in  the  divi- 
dend payable  to  him  is  separate  and  inde- 
pendent of  that  coming  to  other  sharehold- 
ers, and  he  cannot  file  a  bill  in  behalf  of 
such  others  to  restrain  the  payment  of  the 
dividend.    lb. 


1 2.  After  an  issue  of  spurious  stock  by  an 
ofi^cer  of  a  corporation,  the  corporation  may 
be  enjoined,  at  suit  of  a  genuine  stockhold- 
er, from  paying  a  dividend  declared  by 
them,  to  any  stockholders  except  such  as 
can  be  ascertained  to  hold  none  of  the 
spurious  stock,  and  from  making  any  future 
dividend  on  the  stock,  until  it  be  established 
who  are  the  genuine  stockholders.  N.  Y. 
Supreme  Ct.  Sp.  T.  1859,  Underwood  v.  N. 
Y.  &  New  Haven  R.  R  Co.  17  Hoid.  Pr,  687. 

13.  Where  a  bill  was  filed  to  restrain  a 
railway  company  from  paying  any  dividend, 
either  declared  or  to  be  declared,  contrary 
to  the  provisions  of  an  act  of  Parliament, — 
Eeld,  that  an  injunction  would  lie  as  to  fu- 
ture dividends ;  but  not  as  to  a  dividend 
declared,  it  appearing  that  the  plaintiff  failed 
to  show  a  title  to  share  in  such  dividend, 
and  that  the  general  body  of  the  sharehold- 
ers, who  were  interested  in  the  dividend, 
was  not  adequately  represented.  GhaTicery^ 
1850,  Carlisle  «.  South  Eastern  Railway  Co. 
4  Eng.Railw,  Cos.  860 ;  1  Mae.  <£  O.  689;  3 
HaU  db  T.  806  ;  14  Jut,  585. 

14.  Shareholder's  right  to  reeeive  dir- 
idend.  Ownership  of  stock  is  essential  to  a 
recovery  from  a  corporation,  of  dividends. 
Mere  possession  of  the  stock  or  a  special 
property  therein  is  not  sufScient  Col,  Su- 
preme Ct.  1867,  Dow  V.  Gould  &  Curry  Sil- 
ver Mining  Co.  81  Cal.  629. 

As  to  the  Right  to  dividends  arising  inci- 
dentally to  questions  of  title  to  the  stock  on 
which  it  is  declared, —  see  Stock. 

15.  The  purchaser  of  a  share  of  stock  in 
a  corporation  takes  the  share  with  all  its  in- 
cidents, one  of  which  is  the  right  to  receive 
all  future  dividends  declared  on  such  shares. 
And  it  is  immaterial  at  what  times  or  from 
what  sources  such  undivided  profits  have 
accrued ;  they  are  an  incident  to  tho  share, 
to  which  a  purchaser  becomes  at  once  en- 
titled, provided  he  remains  a  member  of  the 
corporation  until  a  dividend  is  made.  JV. 
II.  Supreme  Ct.  1862,  March  v.  Eastern  R  R. 
Co.  43  N.  H.  515. 

16.  Certain  shares  in  a  mining  company 
were  assigned  with  all  the  dividends  to  be 

I  declared  after  a  specified  day.    Both  par- 


*  That  unpaid  diridends  upon  bank  stock  held  by  a  wife 

before  her  marriage,  or  bequeathed  to  her  afterwards,  will 

'  not  pass  by  an  assignmekit  executed  by  Uic  husband,  which 

j  Is  not  capable  of  passing  her  choses  in  action,— 4ee  8Elaj* 

]  maker  «.  Bank  of  Gettyibug,  10  Pa,  St.  8T& 
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ties  expected  a  dividend  on  that  day ;  but 
it  was  not  declared  until  the  following  day. 
— Held^  that  the  title  to  the  dividend  which 
thns  accrued  after  the  assignment,  and  sub- 
sequent to  the  day  specified,  belonged  to 
the  assignor.  Cal.  Supreme  Ct  I860,  Brews- 
ter V.  Lathrop,  15  Cal,  21. 

17.  The  charter  of  a  bank  provided  that 
charitable  societies  might,  from  time  to  time, 
subscribe  for  stock  of  the  bank  in  addition 
to  its  fixed  capital,  provided  that  the  shares 
so  subscribed  should  not  be  transferable  and 
might  be  withdrawn  at  par  on  certain  notice. 
Under  this  provision  certain  charitable  cor- 
porations subscribed  for  shares  in  the  bank, 
from  time  to  time,  down  to  a  certain  date. 
A  few  years  afterwards,  the  bank  declared 
a  dividend  out  of  its  surplus  funds,  mostly 
earned  before  these  subscriptions  were  made. 
Seld^  that  the  societies  subscribing  were 
shareholders,  with  all  the  rights  of  individ- 
ual shareholders,  and  entitled  to  receive 
their  proportion  of  the  dividend,  although 
the  fund  from  which  it  was  declared  was 
earned  in  great  part  before  they  became 
stockholders.  Conri.  Supreme  Oi,  1857, 
Phelps  V.  Farmers  &  Mechanics'  Bank,  26 
ConrL  269. 

18.  The  complainant  engaged  in  the  serv- 
ice of  a  joint  stock  partnership,  upon  an 
agreement  that  he  was  to  receive  a  salary, 
and  the  net  profits  or  dividends  upon  ten 
shares  of  its  capital ;  but  no  dividend  was 
declared  during  the  several  years  that  he 
remained  in  their  service.  Eeldy  that  he 
could  not,  even  in  equity,  recover  a  propor- 
tion of  a  dividend  declared  shortly  thereafter. 
In  general  cases  of  periodical  payments  be- 
coming due  at  intervals,  and  not  accruing 
de  die  in  diem,  there  can  be  no  apportionment. 
[3  Atk  261,  502 ;  2  Ves.  672 ;  S.  C.  Ambl. 
279;  8  Bro.  C.  C.  101.]  N.  T.  V.  Chan.  Ct. 
1835,  Clapp  f.  Astor,  2  Edw.  879. 

19.  —  as  against  creditorg.  An  insur- 
ance company  declared  a  dividend  out  of  a 
clear  surplus,  carried  it  to  profit  and  loss  on 
their  books,  and  ordered  checks  for  the 
shares  of  the  stockholders  to  be  drawn  by 
its  officer  upon  a  bank  in  which  its  deposits 
were  kept;  and  some  time  after  the  day 
when  the  dividend  was  payable,  the  com- 
pany was  rendered  insolvent  by  a  great  fire. 
Held,  that  the  fund  in  bank  was  equitably 
appropriated  to  the  amoimt  of  the  dividend, 
and  that  the  stockholders  were  entitled  to 


it  as  against  creditors.*    N.T,V.  Chan.  Ct. 
1836,  Le  Roy  v.  Globe  Ins.  Co.  2  Edw.  657. 

20.  Necessity  of  demand.  An  action  will 
not  lie  against  an  incorporated  company,  for 
dividends  declared,  without  demand  being 
made,  either  of  the  corporation  or  its  author- 
ized agents,  for  payment ;  nor  will  interest 
accrue,  or  the  statute  of  limitations  begin 
to  run,  until  demand  is  made.  The  estab- 
lishment of  a  rule  that  suits  could  be  insti- 
tuted without  demand,  for  dividends  de- 
clared by  banking  and  other  corporations, 
would  greatly  impair  the  value  of  stocks 
therein.  Md.  Ct.  of  Appeals,  1847,  State  «. 
Baltimore  &  Ohio  R.  R.  Co.  6  OiJl,  863 ;  S. 
P.  Pa.  Supreme  Ct.  1857,  Philadelphia  &c. 
R.  R.  Co.  V.  Hickman,  28  Pa.  St.  829. 

21.  A  dividend  once  declared  becomes  a 
debt  due  from  the  corporation  to  the  indi- 
vidual stockholder,  and  is  strictly  demand- 
able,  and  to  be  paid  at  the  office  of  the  cor- 
poration. If  a  dividend  is  declared  payable 
elsewhere,  the  party  through  whom  it  is 
paid  becomes  an  agent  of  the  company ;  and, 
failing  to  pay  it  over  to  the  stockholder,  an 
action  may  be  maintained  against  the  cor- 
poration for  the  amount.    K  J.  Ct.  of  Errors, 

1861,  King  V.  Paterson  &  Hudson  River  R. 
R.  Co.  5  Dutch.  504. 

22.  Right  of  corporation  to  retain  divi- 
dend.   That  a  bank  has  no  right  to  retain,  * 
out  of  dividends  upon  the  stock,  a  debt  due 
from  the  stockholder, — see  Attorney  General 
V.  State  Bank.  1  Dev.  <&  B.  {Gh.)  545. 

23.  The  dividends  which  are  divisible 
among  the  shareholders  of  a  corporation 
must  be  considered  as  their  own  property, 
and  cannot  be  applied  by  the  directors  to 
any  purpose  not  included  in  their  charter  or 
fundamental  contract,  without  the  consent 
of  such  shareholders.     N.  H.   Supreme  Ct. 

1862,  March  v.  Eastern  R.  R.  Co.  43  N.  E. 
615. 

24.  B  being  indebted  to  a  bank  for  a 
loan,  and  being  the  owner  of  three  hun- 
dred and  eighty  shares  of  its  stock,  em- 
powered the  president  to  transfer  the 
shares  to  himself  in  trust  for  the  bank, 
to  secure  the  payment  of  the  debt  and 
interest.  The  bank  afterward  called  on 
each  stockholder  to  pay  an  installment  on 
each  share,  which  B  failed  to  do.    After- 


*  Jt  seema  that  the  stockholden  would  not  have  been 
entitled,  had  no  specific  fand  been  appropriated.  liowerre 
«.  American  Fire  Ins.  Co.  6  PciiV^,  4S2. 
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ward  the  president  re-transferred  the  stock, 
and  B  paid  the  loan  with  interest.  Between 
the  time  for  paying  the  instaUment  and  the 
^  re-transfer,  the  bank  declared  two  dividends, 
to  recover  which  B  brought  assumpdt,  Hddy 
that  his  neglect  to  pay  the  installment  for- 
feited his  claim  to  those  dividends,  and  that 
the  action  could  not  be  sustained.  Md.  Ct. 
of  Appeals^  1818,  Marine  Bank  of  Baltimore 
«.  Biays,  4  Harr.  <&  J,  888. 

25.  A  stockholder  in  an  insurance  com- 
pany assigned  his  stock.  The  company  were 
holders  of  notes  made  by  the  original  stock- 
holder, one  of  which  became  due  before  the 
company  had  notice  of  the  assignment  RM, 
that  the  company  might  apply  the  dividends 
accruing  on  the  stock  until  such  time  as  the 
assignee  was  entitled  to  have  a  transfer  made 
to  him,  to  the  payment  of  that  note ;  but 
could  not  retain  for  notes  &lling  due  after 
notice  of  the  assignment.  JV.  F.  Supreme 
Ot.  1803,  Bates  «.  New  York  Ins.  Co.  8 
John$.  Cos.  288. 

26.  The  aeeeptanee  by  a  stockholder  of 
a  dividend  upon  his  stock,  can  be  no  ratifica- 
tion of  the  illegal  conduct  of  the  directors. 
N.  J,  Chancery^  1862,  Hilles  «.  Parrish,  14 
K  J.  Eq,  (1  MeCart.)  880. 

27.  Stock  dividends.  Under  a  statute 
authorizing  a  bank  to  retain  a  certain  share 
of  the  *^  dividends "  upon  the  stock  owned 
by  the  State,  towards  certain  unpaid  stock  of 
the  State,  it  was  Hdd^  that  a  portion  of  the 
capital  stock,  divided  among  the  stockhold- 
ars,  was  not  dividends  within  the  act  N. 
C.  Supreme  Ot,  1887,  Attorney  General  v. 
State  Bank,  1  Dec.  df  B.  (Ck)  545. 

28.  A  corporation,  restricted  to  six  per 
cent,  dividends,  out  of  profits,  to  stockholders, 
issued,  on  the  basis  of  an  increased  business 
and  enhanced  value  of  their  works  and  pro- 
perty, in  accordance  with  a  resolution  of 
stockholders,  scrip  certificates  from  time  to 
time,  entitling  the  holder  to  additional  shares 
of  stock ;  distributing  them  ratably  among 
share  and  scrip  holders  in  proportion  to  the 
amount  held  at  the  date  of  the  issue.  The 
resolution,  embodied  in  the  scrip,  provided 
that  the  scrip  should  not  be  entitled  to  any 
cash  dividend,  untU  the  funded  debt  of  the 
company  should  be  paid  ofif,  or  adequate  pro- 
vision made  for  its  discharge  when  due,  and 
payment  demanded ;  nor  until  the  conversion 
of  said  scrip  into  stock.  After  such  conver- 
sion certain  of  the  scripholders  demanded  by 


bin  in  equity  the  back  dividends  which  had 
been  declared  on  the  stock  from,  the  issue  to 
the  date  of  conversion. 

Hdd,  1.  That  the  rights  of  the  scripholders  < 
were  measured  by  the  contract  under  which 
the  scrip  was  issued,  and  of  which  the  scrip 
alone  was  the  evidence. 

2.  That  the  contract  being  but  an  engage- 
ment  that  the  holders  of  the  scrip  might  be- 
come shareholders  after  payment  of  the 
funded  debt,  or  provision  made  therefor,  the 
scripholders  were,  therefore,  not  entitled  to 
dividends  upon  the  scrip  or  upon  the  stock 
into  which  it  had  been  converted,  except  on 
such  as  had  been  declared  subsequent  to  said 
conversion.  Pa,  Supreme  Ct,  1865,  Brown  «. 
Lehigh  Coal  and  Navigation  Co.  49  Pa,  SU 
270. 


ELECTIONS. 

I.    How  THKT  8H0T7LD  BE  CONDUCTED. 

n.  The  right  to  vote. 

IlL    How  REVIEWED  AND  VACATED. 

I.    How  THEY   SHOULD  BE  CoNDUCTKD. 

!•  Time  of  holding  election.  The  mere 
failure  of  an  electoral  body  of  a  corporation^ 

e,  g,  a  board  of  supervisors,  to  proceed  to  an 
election  as  directed  by  its  ordinances,  does 
not  exhaust  its  power  of  election.  The  time 
mentioned  is  not  of  the  essence  of  the  power ; 
it  is  a  mere  directory  provision,  which  should 
be  followed,  but  the  omission  to  pursue  which 
is  not  fatal.  Cal.  Supreme  Ct,  1860,  Ja- 
cobs «.  Murray,  15  CaL  221. 

2.  A  cha]:ter  provided  that  the  directors 
should  be  chosen  by  the  members  of  the  cor- 
poration at  their  annual  meeting,  and  that 
the  annual  meeting  of  the  corporation  for  the 
choice  of  directors  should  be  holden  at  sucli 
time  and  place  as  might  be  provided  by  the 
by-laws.  The  grantees  met,  and  after  voting' 
to  accept  the  charter,  and  after  electing  di- 
rectors, adopted  a  code  of  by-laws.  Held^ 
that  the  election  of  the  directors  was  valid, 
although  it  was  before  the  adoption  of  the 
by-laws.*     K  H,  Superior  Ct,  1848,  Hughes 

f.  Parker,  19  N,  K  181. 

*  In  Indiana,  directors  of  a  plank  road  company  may  "be 
elected  before  the  articles  of  aesoclatlrn  are  filed  in  the  re- 
coTder^B  oflSce.  See  Covington  &c.  Plank  Road  Co.  «.  Mooitti 
8  Ind,  610. 
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8.  FlAce.  WhentheufloalplAce  of  meeting 

of  an  incoq[>orated  society  has  been  changed, 

an  election  of  officers  at  the  old  place  is  in- 

'  valid.    JV:  J.  Svpreme  Ot.  1848,  Miller  «. 

English,  1  Zahr,  817. 

4*  CompelUng  election.  If  shareholders 
are  diasatiafled  with  the  proceedings  of  the 
company,  on  the  gromid  that  there  is  not  a 
fall  board  of  directors,  they  may  apply  for  a 
mandamus  to  compel  the  company  to  com- 
plete the  nmnber.*  (7.  P.  1842,  Thames  Ha- 
ven Dock  &  Railway  Co.  «.  Rose,  8  Eiig, 
BaUw.  Cos,  177 ;  4  Matm.  d  G,  653. 

6.  The  effect  of  a  neglect  to  hold  an  elec- 
tion, diacassed.  Philips  «.  Wickham,  1  Paige^ 
590 ;  People  «.  Rnnkel,  9  Johm.  147. 

6.  Provisions  regulating  mode  of  election. 
Where  the  time  and  manner  of  election  of 
ofBcers  of  a  corporation  are  not  fixed  by 
charter  or  prescription,  it  is  competent  to  a 
corporation  to  make  regulations  respecting 
them.  K.  B.  1789,  Newling  «.  Francis,  8 
Dwmf,  d  K  189. 

7.  Where  a  statnte  authorized  a  mmucipal 
corporation  to  elect  commissioners,  and  the 
corporation  appointed  them  by  a  resolution, — 
Bddy  that,  as  no  mode  of  election  was  pre- 
scribed by  the  statute,  the  power  was  prop- 
erly and  legally  exercised.  Qa,  Superior  Ct, 
1880,  Low  «.  CommiasionerB  of  Pilotage,  K 
M.  CharU.  802. 

8.  Where  a  charter  of  a  religious  society 
enjoins  an  annual  election  of  trustees,  fixing 
the  time  at  which  it  shall  be  held,  but  is 
silent  as  to  the  mode  of  conducting  it,  the 
corporation  may  provide  by  a  by-law  for  the 
mode ;  but  where  no  such  by-law  has  been 
adopted,  a  long  established  usage  will  gov- 
ern. Pa,  Supreme  Ot  1858,  Juker  v.  Com- 
monwealth, 20  Pa,  St.  484. 

9.  The  usage  of  such  a  society  had  been 
to  meet  on  a  certain  day  before  liie  election, 
and  appoint  officers  to  conduct  it.  Two 
elections  for  trustees  were  had  on  the  same 
day.  Eidd^  that  the  legal  election  was  the 
one  held  by  officers  duly  chosen  at  the  pre- 
liminary meeting,  though  a  majority  of  the 
votes  of  the  society  were  not  cast  at  that 
election.    Tb. 

10.  The  act  of  incorporation  of  a  railroad 


*  That  tha  eonunaod  should  not  be  to  elect  a  purticnlar 
penoo,  but  to  proeeed  to  the  election  of  eome  one  to  supply 
the  Tmeaney,— see  Rex  «.  Bridgewater,  9  CMtty^  S57 ;  Shut- 
tievorth  o.  Lincoln,  2  Bultir.  isa ;  Anon.  S  Aimartf .  887. 
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company  required  the  directors  to  be  chosen 
at  the  annufd  meetings  of  the  corporation. 
Heldy  that  this  provision  was  directory  only, 
not  restrictive ;  and  that  its  observance  was 
not  essential  to  the  exercise  of  the  power  of 
election.  The  election  of  directors,  and 
other  suitable  officers  or  agents,  for  the  gov- 
ernment of  the  affairs  of  the  corporation, 
and  the  conduct  of  its  budness  through  the 
agency  of  such,  pertain  to  the  nature  and 
condition  of  aggregate  corporate  bodies, 
without  being  expressly  conferred  by  the  act 
of  incorporation.  N.  H.  Superior  Ct.  1849^ 
Hughes «.  Parker,  SO  K  H.  68. 

11.  Where  the  charter  of  a  railway  com- 
pany provided  that  its  business  should  be 
carried  on  under  the  management  of  twelve 
directors,  to  be  elected  in  a  particular  mode, 
pointed  out,  and  that  where  vacancies  oc- 
curred it  should  be  lawful  for  the  remaining 
directors  to  fill  them, — HM^  that  this  pro- 
vision c&d  not  require  that  a  board  should 
be  always  full ;  but  was  merely  directory  as 
to  the  mode  of  filling  vacancies.  O.  P.  1842, 
Thames  Haven  Dock  <fe  Railway  Co. «.  Rose, 
3  Eng,  RaUw.  Cos.  177 ;  4  Mann.  S  O.  552. 

12.  A  corporation,  empowered  by  charter 
"  to  make  by-laws,  &c.,  and  to  do  all  things 
needful  for  the  good  government  and  sup- 
port of  the  congregation,"  may  make  a  by- 
law giving  the  president  thereof  the  power 
of  appointing  inspectors  of  the  election  of 
corporate  officers ;  and  may  prescribe  by  by- 
laws,  the  nature  of  the  tickets  to  be  used, 
and  the  manner  of  voting.  Pa.  Supreme  Ot. 
1817,  Commonwealth'  v.  Woelper,  8  Serg.  eft 
^.29. 

18.  A  bank  charter  provided  that  direct- 
ors might  be  chosen  at "  any  time."  A  sub- 
sequent act  enacted  that,  if  they  shall  not 
be  chosen  on  a  day  designated,  the  president 
and  directors  shall  notify  an  election  to  be 
held  within  thirty  days  thereafter.  Eleld^ 
that  the  former  act  was  not  repealed  by  the 
latter,  and  that  an  election  could  be  had 
even  after  the  expiration  of  thirty  days,  it 
being  intended,  not  to  impair  the  charter 
right  of  holding  an  election  at  any  time,  but 
to  quicken  the  directors  in  using  it.  iV.  J. 
Supreme  Ct.  1888,  M'Neely  v.  Woodruff,  1 
Oreen,  852. 

14.  In  an  emergency  and  contingency  in 
which  the  forms  of  proi^edure  prescribed  by 
the  charter  in  respect  to  elections,  fiiil  to  ac- 
complish the  purposes  contemplated,  so  that 
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the  necessary  oflEloes  aie  vacant,  it  is  compe- 
tent for  the  corporators  themselyes  to  exer- 
cise the  power  of  election  and  provide  for 
the  appointment  of  inspectors  for  that  pur- 
pose. ■  N.  F.  Supreme  Ct.  8p.  T.  1866,  Matter 
of  Wheeler.  2  Abb.  Pr.  K  8.  861. 

16.  Who  miut  be  present  Where  an  in- 
tegral part  of  a  corporation,  composed  of  a 
definite  number,  is  required  to  vote  at  an 
election  of  a  corporate  officer,  a  majority  of 
such  integral  definite  part  must  attend, 
otherwise  there  can  be  no  elective  assembly, 
although  other  parts  of  the  corporation  also 
join  in  such  election,  and  a  majority  of  the 
whole  existing  body  actually  attend;  but  a 
majority  of  those  present,  when  legally 
assembled,  will  bind  the  rest  K  B,  1795, 
Bex  V  MUler,  6  Jhimf.  A  E.  268. 

16,  When,  by  the  charter  of  a  municipal 
corporation,  a  particular  ofilcer  is  made  ah 
integral  part  of  the  elective  assembly,  his 
attendance  is  necessary  to  the  validity  of  the 
election ;  and  the  election  cannot  be  proceed- 
ed with  in  his  absence,  although  he  absents 
himself  improperly.  The  charter  of  corpo- 
ration conferred  the  power  of  election  upon 
"the  mayor,  burgesses,  and  commonalty. ^^ 
A  meeting  was  convened,  and  E.  nominated 
for  election ;  but  before  he  was  elected,  the 
mayor  departed ;  after  which  the  burgesses 
and  commonalty  proceeded  to  elect  E.  Eeldy 
that  the  election  was  void  for  the  absence 
of  the  mayor.  K,  B.  1818,  King  v.  Williams, 
2  Mem,  S  8, 141.  Bee  also  Rex  «.  Norris,  1 
Barnard.  885 ;  Machel  v.  Nevinson,  11  Easty 
84,  n. ;  Rex  «.  Buller,  6  Ea$t,  889 ;  Rex  i^. 
Gaborian,  Ea^,  77. 

Compare  MUKICIFAL  COBFORATIONa. 

17.  After  an  election  has  been  properly 
proposed,  whoever  has  a  majority  of  those 
who  vote,  the  assembly  being  sufficient,  is 
elected,  although  the  minority  of  the  entire 
assembly  altogether  abstain  from  voting. 
If  a  majority,  whose  presence  suffices  to  con- 
stitute the  elective  body,  neglect  to  vote,  it 
is  their  own  fault,  and  will  not  invalidate 
the  act  of  the  others,  but  be  construed  as  an 
acquiescence  in  the  election  made  by  those 
who  do  vote.  And  such  an  election  is  valid, 
though  the  minority  of  those  whose  presence 
is  necessary  to  the  assembly,  protest  against 
any  election  at  that  time,  or  even  the  elec- 
tion of  the  individual  who  has  a  minority  of 
TOtes;  the  only  manner  in  which  they  can 


for  some  other  qualified  person*    K  B,  1760, 
Oldknow  tJ.  Wainwright,  2  Bwrr.  1017. 

18.  Inspectors.  The  appointment  of  in- 
spectors of  corporate  elections  (under  the 
laws  of  New  York),  and  their  qualifications, 
powers,  and  duties — considered.  Matter  of 
Mohawk  &  Hudson  River  R  R  Co.  19 
Wend,  18&;  Matter  of  Chenango  County 
Mut  Ins.  Co.  Id.  685 ;  Matter  of  the  Excel- 
sior Fire  Ins.  Co.  16  Abb.  Pr.  8. 

19.  An  election  will  not  be  vacated  be- 
cause the  inspectors  did  not  take  the  precise 
oath  prescribed  by  the  statute  of  the  State 
governing  corporate  elections.  If  they  are 
regularly  appointed,  they  are  inspectors  de 
facto.  N.  T.  Supreme  Ct.  1888,  Matter  of 
Mohawk  &  Hudson  R.  R  Co.  19  Wend.  185; 
1839,  Matter  of  Chenango  County  Mut  Ins. 
Co.  Id.  685. 

20.  That  inspectors  of  a  corporate  election 
may  themselves  be  candidates  for  director- 
ship,— see  Exp.  Willcocks,  7  Cow.  402. 

21.  That  in  Judging  of  a  claimant's  right 
to  vote,  the  inspectors  are  not,  in  general, 
to  inquire  beyond  the  transfer  book, — see 
Eep.  Willcocks,  7  Cow.  402 ;  Matter  of  Long 
Island  R  R  Co.  19  Wend.  87. 

22.  Where  the  act  of  mcorporation  pro- 
vides that  each  stockholder  shidl  be  entitled 
to  one  vote  on  each  share  of  the  stock  which 
he  shall  have  held  in  his  own  name  at  least 
fourteen  days  previous  to  the  time  of  voting, 
a  by-law  authorizing  the  inspectors  to  in- 
quire into  the  question  whether  one  who 
holds  stock  is  the  real  owner,  is  void.  If. 
7.  Supreme  Ct.  1822,  People  v.  Kip,  4  One. 
882,  ii.\  U.  8.  Law  Jour.  286;  8.  P.  1825, 
People' «.  Tibbets,  4  Cow.  858. 

28*  In  an  election  in  a  religious  corpora- 
tion, after  the  ballots  have  been  received  by 
the  inspectors  without  challenge  or  objec- 
tion, their  right  to  inquire  into  the  character 
of  the  voters  ceases.  The  only  duty  that  re- 
mains for  them  to  perform  is  to  count  the 
ballots,  and  return  the  number  of  votes  re- 
ceived, and  the  names  of  those  having  the 
greatest  number.  N.  T.  Supreme  Ct,  8p,  T. 
1860,  People  «.  White,  11  Abb.  Pr.  168; 
Hartt  «.  Harvey,  82  Barb.  55 ;  10  Ahb.  Ft. 
821 ;  19  How.  Pr.  245. 

24,  The  certificate  of  the  judges  of  an 
election  set  forth  that  one  set  of  candidates 
had  a  majority  of  the  votes  cast,  but  that, 
after  the  result  had  been  declared,  satisfac- 


effectually  prevent  his  election,  is  by  voting  tory  evidence  was  produced  to  the  judges 
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that  a  part  of  the  votes  for  such  candidates 
^ere  illegal,  and  that,  setting  these  aside, 
the  other  set  of  candidates  were  elected; 
which,  the  certificate  therefore  declared  to 
be  the  result  of  the  election.  Held^  that  the 
certificate  destroyed  itself,  and  the  former 
set  of  candidates  were  to  be  deemed  elected. 
N.  T.  Supreme  Ct,  8p.  T,  1860,  Hartt  «. 
Hanrey,  82  Barb,  65;  10  AVb,  Pr,  321;  19 
How,  Pr.  245. 

25.  What  Yote  is  snfflclent.  In  corpora- 
tions aggregrate,  the  principle  of  an  election 
is  a  majority,  and  not  a  plurality,  unless 
otherwise  specified.  JM,  Superior  Ct  1840, 
State  9.  Wilmington  City  Council,  8  Sar- 
ring.  294. 

26.  A  majority  of  the  directors  of  a  bank 

constitute  a  board  to  transact  business ;  and 
if,  in  the  election  of  a  president,  a  majority 
being  present  and  qualified  to  yote,  vote,  the 
person  receiving  a  majority  of  the  votes 
cast  is  elected,  although  such  votes  do  not 
csonstitute  a  majority  of  the  whole  board. 
Va.  Ct.  of  Appeals,  1855,  Booker  «.  Young) 
12  Cfratt.  808. 

27.  BaUots.  Ballots  which  contain  less 
than  the  full  number  of  directors  required 
to  be  elected,  are  not  therefore  void.  Those 
who  voto  for  a  part  of  the  directors  only, 
virtually  acquiesce,  as  to  the  residue,  in 
what  was  done  by  the  other  stockholders. 
JV:  T.  Supreme  Ct.  1840,  Matter  of  Union 
Ins.  Co.  22  Wend.  591. 

28.  A  bank  was  authorized  to  choose  three 
directors.  Borne  of  the  stockholders  being 
of  the  opinion  that  five  was  the  number,  voted 
a  ticket  having  on  it  the  names  of  five  per- 
sons. There  was  also  another  ticket  with  the 
names  of  three  persons.  Eeldy  that  the  per- 
sons whose  names  were  upon  the  latter  ticket 
were  rightfully  elected,  although  this  ticket 
received  a  less  number  of  votes  than  the 
other.  Mo.  Supreme  Ct.  1858,  States. Thomp- 
son, 27  Ifo.  865. 

29*  It  hav  ing  appeared  that,  at  elections 
of  officers  of  a  corporation,  tickets  were  in- 
scribed with  witticisms,  the  names  of  lewd 
women,  &c.,  a  by-law  prohibiting  the  count- 
ing of  tickets  which  h&d  on  them  other 
things  besides  the  names  of  the  voters,  was 
Seld  reasonable ;  and  an  eagle  printed  on  the 
tickets,  as  a  party  badge,  was  adjudged  a 
violation  of  this  by-law,  since  it  deprived  a 
voter  of  that  secrecy  to  which  he  was  enti- 
tled in  the  exercise  of  his  franchise,  so  as  to 


avoid  the  odium  and  violence  of  party  prej- 
udice. Pa.  Supreme  Ct  1817,  Common- 
wealth f>.  Woelper,  8  Serg.  &  R.  29. 

80.  A^oumment.  It  is  no  objection  to 
the  legality  of  the  election  of  a  board  of 
directors  that  an  adjournment  was  had  dur- 
ing the  process  of  balloting.  lb.  Me.  Su- 
preme Ct  1855,  Penobscot  &  Kennebec  R. 
R  Co.  V.  Dunn,  89  Me.  587. 

n.  The  Eight  to  Vote. 

81.  The  corporation  cannot  alter  qualifi- 
cations of  electors.  The  qualifications  pre- 
scribed by  the  statute  of  incorporation  for 
electors  of  trustees,  caunot  be  abridged  or 
extended  by  act  of  the  trustees  or  corpo- 
rators. N.  T.  Supreme  Ct.  1845,  People  v. 
Phillips,  1  Den.  888. 

82.  Every  person  qualified  under  the  stat- 
ute has  a  right  to  vote  for  trustees.  No 
additional  qualification  can  be  imposed  by 
by-laws.*    lb. 

88.  In  general,  where  the  charter  vests  the 
admission  of  members  in  the  body  at  large, 
a  power  vested  in  the  directors,  to  provide 
for  the  admission  of  members,  gives  them 
only  a  right  to  prescribe  in  their  by-laws,  the 
time,  place,  and  manner  of  holding  the  elec- 
tion of  members,  and  not  the  right  to  pass  a 
by-law  imposing  a  test  of  membership  not 
contemplated  by  the  charter.  Thus,  where 
one  section  of  an  act  incorporating  a 
savings  institution,  provided  that  there 
should  be  a  meeting  of  the  members, 
annually,  for  the  choice  of  directors  from 
among  the  members;  and  a  following  sec- 
tion provided  that  the  directors  should  have 
power  to  provide  for  the  admission  of  mem- 
bers ;  and  a  subsequent  legislative  act  de- 
clared that  stockholders  should  have  a  right 
of  voting  for  directors,  and  that  they  should 
be  eligible  for  directors ;  and  a  by-law  was 
passed,  by  the  directors,  elected  in  pursuance 
of  this  last  act,  providing  that  every  person 

*  Thai  a  by-law  of  the  Paaaaic  k  Hackensack  Bridgt 
Gompanj,  declaring  each  proprietor  entitled  to  as  manf 
votes  as  he  has  shares  of  stock  was  Ifeld  contrary  to  the 
charter  of  the  company,  and  void.  The  claim  of  having 
one  vote  for  each  share  does  not  rest  on  the  common  law  or 
any  of  its  principles.  It  wholly  depends  on  the  grant  of 
the  legislature.    Taylor  «.  Griswold,  2  Oreen^  2i2. 

A  corporation  lias  no  power  to  exclude  an  integral  part  of 
the  body,  where  a  charter  gives  them  a  right  of  election. 
Rex  9.  ^ncer,  8  JSurr,  1827;  NewUofr  v.  Francis,  8 
Dumf.  <j(  ir.  189;  Rex  «.  Head,  4  JSurr.  8616. 

But  compare  Case  of  Ck>rporations,  4  Cb.  78. 
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holding  one  share  of  the  stock  should  be  a 
member  of  the  institution,  and  that,  upon  a 
transfer  of  his  stock,  such  person  should 
cease  to  be  a  member, — Hdd^  that  the  direct- 
ors had  not  the  power  to  elect  members,  but 
merely  to  provide  for  their  admission ;  that, 
if  they  had  the  power,  the  by-law  was  an 
unreasonable  exercise  of  it,  and  inconsistent 
with  the  design  of  the  charter,  and  therefore 
inyalid.  Pa,  Supreme  Ct.  1837,  Common- 
wealth V.  Gill,  8  Whcvrt.  228. 

84*  A  religious  corporation  cannot  add  to 
the  quaUfications  prescribed  by  the  statute 
as  conferring  the  right  to  yote  at  a  corporate 
election.  /  They  cannot  forbid  persons  from 
voting  who  are  qualified  within  the  statute, 
upon  the  ground  that  they  do  not  adhere  to 
the  peculiar  faith  of  the  society.  Every  elec- 
tion at«  which  persons  are  prohibited  from 
voting  upon  any  such  ground  is  illegal.  N. 
T.  at,  of  AppeaU,  1860,  Petty  «.  Tooker,  21 
K  T.  267. 

85.  Where  a  statute  has  pointed  out  the 
manner  in  which  the  election  of  church  offi- 
cers shall  be  made,  a  by-law  made  by  the 
vestry  of  a  church,  varying  the  manner  of 
election  by  requiring  from  electors  a  prop- 
erty qualification,  is  invalid.  8,  C.  Chaiusery, 
1815,  Vestry  of  St.  Luke's  Church  «.  Mat- 
thews, 4  DemuB,  678. 

86.  Aliens.  Under  the  charter  of  a  relig- 
ious corporation,  aliens,  who  were  otherwise 
qualified,  were  permitted  to  vote  at  an  elec- 
tion of  the  corporate  ofiicers;  it  appearing 
that  the  charter,  which  fixed  the  qualifications 
of  membership,  made  no  mention  of  citizen 
or  subject.  Pa,  Supreme  Ct,  1817,  Common- 
wealth V.  Woelper,  8  Serg.  A  R  29. 

87.  But  it  eeeme^  that  where  the  charter 
provides  that  each  stockholder,  being  a  citi- 
zen, may  vote  by  proxy,  an  alien  is  excluded. 
Matter  of  Barker,  6  Wejid.  609. 

88.  Stockholders.  A  subscriber  to  stock, 
to  whom  regular  certificates  therefor  have 
been  issued,  is  entitled  to  vote  at  elections, 
although  he  has  paid  nothing  for  his  stock.* 
N,  J,  Supreme  Ct,  1851,  Downing  v.  Potts,  3 

89.  The  act  of  incorporation  of  a  gas  com- 
pany provided  that  the  commissioners  therein 
named  should  open  books  for  subscription, 
on  three  weeks'  notice ;  and  that  as  soon  as 

*  As  to  the  right  of  TOtlng  in  corpontiona  on  stock  ins- 
ularly iifued,— see  Ifatttt  of  Wheder,  2  JJbb.  Pr,  N.  8, 
861. 


the  minimum  amount  of  stock  should  be 
subscribed,  the  stockholders  should  be  con- 
vened by  public  notice  to  choose  directors, 
each  stockholder  to  be  allowed  one  vote  for 
each  share  held  in  his  or  her  name  fourteen 
days  before  election.  The  act  gave  no  au- 
thority to  the  commissioners  to  apportion  the 
stock,  if  more  was  subscribed  than  the  act 
allowed.  The  minimum  amomit  of  stock 
named  in  the  charter  having  been  subscribed 
for,  the  commissioners  gave  the  requisite  no- 
tice of  a  meeting  of  the  stockholders  for  the 
election  of  directors.  HdA^  that  shares  sub- 
scribed on  the  day  of  the  election  could  not 
bo  voted  upon,  the  fourteen  days  not  having 
elapged  as  directed  by  the  charter;  and  that 
an  apportionment  of  shares  subscribed  in  ex- 
cess of  the  amount  provided  by  charter  could 
not  afiect  the  right  of  shareholders  to  vote 
upon  each  share  of  stock  held  by  thenu  iT. 
J.  Chancery^  1850,  Van  Dyke  v.  Stout,  4  HalU. 
Ch,  883. 

40.  On  the  day  prior  to  the  time  appointed 
for  the  election  of  directors,  the  commision- 
ers,  without  having  given  a  second  notice, 
opened  the  books  for  further  subscriptions, 
and  a  person  having  subscribed  a  greater 
number  of  shares  than  remained  open  for 
subscription,  the  commissioners,  by  an  appor- 
tionment made  by  them,  reduced  equally  the 
number  of  shares  so  subscribed,  and  an  equal 
number  of  shares  subscribed  by  the  complain- 
ant before  the  minimmn  amount  was  taken, 
and  allowed  the  number  of  shares  so  appor- 
tioned to  him  who  had  subscribed  on  the  day 
before  the  election  to  be  voted  upon,  and  re- 
fused to  permit  the  complainant  to  vote  on 
more  than  the  reduced  number  of  shares  so 
apportioned  to  hun.  Whereupon  the  com- 
plainant refused  to  vote  at  all ;  and  one  of 
the  commissioners,  and  the  person  who  bad 
subscribed  on  the  day  prior  to  the  election, 
with  three  others,  received  the  majority  of 
the  votes  cast,  and  assumed  to  act  as  direct- 
ors. Eidd,  that  an  injunction  would  bo 
granted  restraining  the  persons  who  assumed 
to  act  as  directors  from  proceeding  with  the 
works  contemplated  by  the  charter.    lb, 

41.  Any  transfer  of  stock  sufi&cient  to  pass 
the  property  is  sufiScient  to  entitle  the  trans- 
ferree  to  vote  in  the  election  of  directors,  un- 
less some  specific  mode  of  transfer  is  made 
necessary  by  statute  or  the  by-laws  of  the 
company.  Ill,  Supreme  Ct  1866,  People  «. 
Devin,  17  lU.  84. 
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42,  The  right  of  voting  at  elections  for 
corporate  officers,  conferred  by  the  charter, 
is  not  to  be  tested  by  the  mere  ownership  of 
stock,  but  the  transfer  of  it  must  be  patent 
upon  the  stock  book.  The  registry  alone 
confers  the  right  to  vote.  And  stock  stand- 
ing upon  the  books  of  a  company  in  the 
name  of  an  indiyidual,  as  president,  cannot 
be  voted  upon,  by  him,  at  an  election  of 
officers,  if,  at  the  time,  he  has  severed  his 
connection  with  the  company,  and  is  not  in- 
dividually the  registered  transferree  of  the 
stock.  La,  Supreme  Ct.  1867,  Mousseauz  «. 
Urquhart,  19  La.  Ann.  482. 

48.  A  person  has  a  right  to  vote  on  stock 
standing  in  his  name  as  trustee  for  another. 
N.  T.  Supreme  Ct.  1830,  Matter  of  Barker,  6 
Wend.  509. 

44.  Though  stock  be  hypothecated,  if  it 
stand  in  the  pledger's  name  on  the  books, 
he  may  vote  on  it.  JIT.  T.  Supreme  Ct.  1827, 
Exp,  Willcocks,  7  Caw,  402 ;  1880,  Matter  of 
Barker,  6  Wend.  509. 

45.  Stockholders,  whose  shares  of  stock 
are  pledged  to  the  bank  as  collateral  secur- 
ity for  notes  not  yet  due,  may  vote  at  elec- 
tions. Cire.  Ct.  D.  C.  1815,  Scholfield  e. 
Union  Bank,  2  Craneh  C.  Ct.  115. 

46.  The  mortgagor  of  stock  in  a  corpora- 
tion, until  foreclosure  and  sale,  is  entitled 
to  vote  upon  the  stock  at  elections  [2  Yes. 
Jr.  433;  1  Atk.  603,  605;  Gomyn's  Rep. 
609 ;  2  Vem.  401 ;  8  Atk.  559 ;  Pr.  Ch.  71], 
and  the  court  will  compel  the  mortgagee, 
or  his  trustee,  to  give  a  power  of  attorney  to 
the  mortgagor  to  vote  at  such  election. 
Oire.  Ct.  D.  C.  1829,  VoweU  «.  Thompson,  8 
CroMik  C.  Ct.  428. 

47.  Where  stock  is  held  by  an  individual 
as  trustee  for  the  corporation,  such  trustee 
cannot  vote  upon  it.  Ore.  Ct.  D  C.  1821, 
United  States  «.  Columbian  Ins.  Co.  2  Craneh 
O.  Ct.  266 ;  N.  T.  Supreme  Ct.  1826,  Escp. 
Holmes,  5  Cow.  426.* 

48.  Where  stock  stands  in  the  name  of 
A.  '^cashier,''  the  latter  word  is  mere  de- 
scription; and  B.  is  not  entitled  to  vote 
thereon  on  proof  that  he  is  A.'b  successor  as 
sach  cashier.  N.  T.  Supreme  Ct.  1838,  Mat- 
ter of  Mohawk  &  Hudson  River  R  R.  Co. 
19  Wend.  185. 

49.  Stock,  or  shares  standing  on  the  books 


•  As  explained  In  Bfalter  of  Barkor,  C  Wmd.  609.    See 
■IM  Eap.  Desdolty,  1  Wend.  98w 


of  a  company,  in  the  name  of  the  corpora- 
tion itself  cannot  be  voted  upon  by  one  of 
its  officers.  [5  Cowen,  434.]  La.  Supreme  Ct. 
1867,  Mousseauz  v.  Urquhart,  19  Za.  Ann.  482. 

50.  An  act  incorporating  a  bank  estab- 
lished a  scale  of  votes  to  which  stockholders 
were  to  be  entitled  in  the  election  of  officers, 
so  that  no  one  should  have  more  than  thirty 
votes,  however  laige  his  amount  of  stock, 
and  whether  a  single  person,  copartnership, 
or  body  politic.  A  subsequent  statute  author- 
izing an  assignment  by  the  bank,  and  di- 
recting the  election  of  assignees,  provided 
that,  in  such  election,  the  State  should  have 
as  many  votes  as  though  the  same  were  held 
by  individuals,  as  the  law  now  limits  in  re^ 
lation  to  the  election  of  officers.  The  com- 
monwealth owned  3750  shares  and  claimed 
3750  votes.  The  other  stockholders  con- 
tended that  the  commonwealth  was  entitled 
to  but  thirty  votes.  Held,  that  the  proviso 
was  too  uncertain  for  the  court  to  interpret 
and  decide  upon^  without  assuming  a  power 
to  control  the  event,  and  therefore  that  an 
election  in  which  the  commonwealth  was 
allowed  but  thirty  votes  was  invalid,  and  no 
election  could  be  held  without  further  legis- 
lation. Pa.  Supreme  Ct.  1842,  Common- 
wealth 0.  Bank  of  Pennsylvania,  8  Waite  db 
S.  173. 

51.  How  the  right  to  vote  may  be  ascer- 
tained. A  requirement  in  an  act  to  prevent 
fraudulent  elections  by  incorporated  com- 
panies, directed  that  a  list  of  the  stockhold- 
ers entitled  to  vote,  with  the  shares  held  by 
each,  should  be  made  out  ten  days  prior  to 
the  election.  Held^  that  this  provision  was 
directory  only,  and  that  a  non-compliance 
with  its  terms  did  not  of  itself  avoid  the 
election.  N.  J.  Supreme  Ct.  1851,  Downing 
t.  Potts,  3  Za5r.  66. 

52.  The  moderator  of  a  parish  meeting  can 
govern  himself  only  by  the  assessment  list,  in 
receiving  or  rejecting  the  vote  ot  a  member 
of  a  parish.  See  Sparrow  t.  Wood,  16  Mom. 
457. 

58.  The  evidence  of  being  a  stockholder, 
to  be  produced  at  elections  by  incorporated 
companies,  comprises  the  stock  ledger,  as 
well  as  the  certificate  book  and  transfer 
book;  but  the  ledger  is  evidence  only  as 
subordinate  to,  and  as  supported  by,  the 
other  books.  In  case  of  dispute,  the  transfer 
book  must  control  the  rest.  N.  J.  Supreme 
Ct.  1851,  Downing  v.  Potts,  3  Zabr.  66. 
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III.  How  Reviewed  and  Yacated. 

54.  Presumptions  as  to  elections*  Where 
an  election  for  officers  of  a  corporation  is 
had,  and  officers  de  facto  are  elected,  and 
act,  they  are  presumed  to  pursue  the  legal 
preparatory  measures  for  an  election  for  the 
next  year ;  which,  when  had,  makes  the  suc- 
cessors officers  dejure.  Thus,  where  in  1843, 
two  sets  of  officers  of  a  religious  corporation 
were  elected,  and  the  set  adhering  to  the 
minister  and  president  were  elected  with  his 
nomination,  as  required  by  the  charter  of  the 
corporation,  and  kept  up  a  succession  since 
that  time,  and  the  other  set,  appointing  after- 
wards, in  1848,  another  minister  and  pres- 
ident, had  also  kept  up  a  succession, — Ildd^ 
that  the  latter  set  were  not  entitled,  upon  a 
petition  filed  in  1845,  to  a  mandamiLs^  to  re- 
store to  them  the  offices  of  the  church,  on 
account  of  an  irregularity  in  the  election,  in 
1848,  of  the  other  set  of  officers.  Md,  Ct.  of 
Appeals,  1846,  Smith  d.  Erb,  4  GiU,  487. 

55*  Where  an  officer  of  a.  corporation  is 
required  to  be  chosen  by  ballot,  and  the 
record  of  his  election  does  not  specify  the 
mode,  the  legal  presumption  is,  that  he  was 
chosen  by  ballot.  Me,  SupreTne  Ct.  1861, 
Blanchard  t,  Dow,  82  Me.  567. 

56.  Where  it  is  averred  in  a  petition  that 
directors  of  a  railroad  company  were  duly 
elected  by  the  stockholders,  in  pursuance  of 
notice,  it  is  to  be  presumed  that  the  requi- 
site amount  of  stock  had  been  subscribed,  to 
authorize  such  election,  and  their  action  in 
the  location  of  the  road.  Ohio  Supreme  Ot. 
1864,  Ashtabula  &  New  Lisbon  R  R.  Co.  v. 
Smith,  16  Ohio  St.  828. 

67.  Parties  complaining  of  a  fraud  in  an 
election,  where  the  question  to  be  decided 
was  whether  the  county  should  take  stock 
of  a  railroad  company,  must  do  so  in  reason- 
able time.  Four  months  after  the  election 
is  too  late,  for  it  is  to  be  presumed  that  the 
railroad  has  acquired  credit  from  individu- 
als on  the  faith  that  the  county  would  aid 
in  the  construction  of  the  road.  lU.  Su- 
preme Ct.  1858,  Prettyman  «.  Supervisors  of 
Tazewell  County,  19  lU.  406. 

58.  Who  eannot  Impeach  election.  A 
corporator  who,  with  a  fhll  knowledge  of 
the  objections  to  the  legality  of  a  certain 
class  of  votes,  attends  a  meeting  of  the  cor- 
poration, participates  in  its  deliberations, 
and  acquiesces  in  its  decisions,  by  canvassing 
and  voting  in  the  election  of  officers,  cannot 


question  the  title  of  the  officers  elected,  on 
the  ground  that  such  class  of  votes  was 
illegal.  8.  C.  Ct.  of  Appeals,  1864,  State  o. 
Lehre,  7  Bich.  284. 

•SO.  It  is  a  bar  to  the  application  of  a  re- 
lator, for  a  quo  warranto,  that  he  was  pres- 
ent, and  concurred  at  the  time  of  the  ob- 
jectionable election,  notwithstanding  that  at 
that  time  he  was  ignorant  of  the  objection ; 
for  a  corporator  must  be  presumed  to  be  cog- 
nizant of  the  contents  of  his  own  charter, 
and  of  the  law  applying  thereto.  K.  B. 
1819,  Rex.  «  Trevenen,  2  Bam.  &  Aid.  889. 

60.  A  company  cannot  object  that  its  di- 
rectors, who  have  acted  as  such,  were  not 
elected  at  a  meeting  properly  notified.'*'  Me. 
Supreme  Ct.  1858,  Sampson  «.  Bowdoinham 
Steam  Mill  Corp.  86  Me.  78;  S.  P.  N.  Y.  8vr 
prems  Ct.  1867,  Partridge  «.  Badger,  26  Barb. 
146. 

61.  Irregular  election  only  voidable.  If 
the  charter  of  a  corporation  do  not  so  declare, 
an  irregular  election,  as  in  case  of  the  election 
of  an  unqualified  person,  is  voidable  only, 
and  not  actually  void.  K.  B.  1760,  Craw- 
ford «.  Powell,  2  Burr.  1018;  1818,  Rex  «. 
Bridge,  1  Maxde  &  S.  76. 

62.  <{ao  warranto  the  proper  proceeding. 
It  is  an  inflexible  rule  that  where  a  person 
has  been  de  facto  elected  to  a  corporate  office, 
and  has  accepted  and  acted  in  the  office, 
the  validity  of  the  election  and  the  title  to 
the  office  can  only  be  tried  by  proceeding  on 
a  quo  warranto  information.  A  mandamus 
will  not  lie,  unless  the  election  can  be  shown 
to  be  merely  colorable.  Q.  B.  1866,  Regina  «, 
Mayor  &c.  of  Chester,  84  Eng.L.  <ft  JS^.  69 ;  25 
Law  J.  N.  S.  61 ;  S.  P.  iV:  T.  Supreme  Ct.  8p. 
T:  1861,  Hartt «.  Harvey,  \%Ahb.  Pr.  882;  21 
Bow.  Pr.  882. 

63.  That  chancery  will  not  entertain  a  bin 
to  try  the  validity  of  the  election  of  corporate 
officers  who  are  ^Ztf/o^  exerciaing  corporate 
iunctions,  especially  where  nothing  appears 
to  prevent  seeking  redress  at  law, — see  Moz- 
ley  «.  Alston,  1  PhiU.  790 ;  Lord  «.  Copper 
Miners*  Co.  2  PhiQ-  740 ;  BaUey  d,  Birken-  ^ 
head,  Lancashire  &c.  Railway,  6  Eng.  BtUUo. 
Cas.  266. 

64.  Where  persons  have  acted  aa  directon 
of  a  railway  company,  the  court  will  not  sum- 

*  ThAt  If  apenoo,  thooiKh  irregularij  ohoMQ,lt  ifterwud 
ngnUurly  entered  In  the  booke,  or  elected  to  •  raperior  dlf- 
nitj,  his  election  cannot  be  controTerted,  ice  Loi^  e. 
da,  12  Mod.  408;  ffoU,  17a 
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manly  inquire  into  the  validity  of  their  ap- 
pointment See  Thames  Haven  Dock  &c. 
Co.  «.  Hall,  5  Mann,  4Sf  Q.  274. 

65.  In  a  suit  by  trustees  of  a  religious  cor- 
poration— e.  g,  on  a  subscription — defendant 
cannot  set  up  that  they  were  irregularly 
elected,  or  that  the  corporate  powers  have 
been  lost  by  nonuser.  The  acts  of  trustees 
de  facto  are  valid  until  they  are  ousted  at  suit 
of  the  People.  JV.  T.  Supreme  Ct.  1820, 
Trustees  of  Vernon  Society  «.  Hills,  6  Cow, 
23;  i\r.  r.  Superior  Ct.  1828,  All  Samts 
Church  «.  Lovett,  1  HdU^  191.  And  see 
Jackson  v.  Nestles,  8  Johne,  115, 188. 

66.  A  proceeding  on  the  part  of  the  Peo- 
ple of  the  State  is  the  only  one  in  which  the 
legality  of  an  election  to  the  office  of  trustee 
in  a  religious  corporation  can  be  determined. 
It  is  not  competent  to  submit  that  question 
to  arbitration.  N,  T,  Supreme  Ct,  Sp,  T, 
1857,  Wyatt  «.  Benson,  23  Barb.  327 ;  4  Abb. 
Pr.  182. 

67.  Tacatingfor  informality.  Where  no 
particular  mode  of  proceeding  in  the  election 
of  officers  of  a  corporation  is  prescribed  by 
law,  an  election  conducted  in  good  faith 
ought  not  to  be  set  aside  for  informality.  iV. 
r.  Chancery,  1829,  Philips  v.  Wickhain,  1 
JPaige,  590.- 

68.  Mere  irregularities  in  an  election  of  offi- 
cers, or  the  fact  that  the  expenses  of  the  com- 
missioneis  who  were  appointed  to  conduct  the 
affairs  preliminary  to  the  organization  have 
not  been  paid,  will  not  be  ground  for  the 
court  to  avoid  an  election  of  officers.  2^,  J. 
Chaneeri/y  1884,  Hardenbergh  «.  Farmers  & 
Mechanics'  Bank,  2  Green,  68. 

69.  The  neglect  of  an  officer  to  perform 
a  merely  ministerial  act  will  not  defeat  an 
election  where  there  was  actual  notice,  and 
no  firaud  or  surprise.  Cal.  Supreme  Ct,  1852, 
Oorham  v,  Campbell,  2  Cal,  185 ;  S.  P.  K  V. 
Supreme  Ct,  Sp,  T,  1866,  Matter  of  Wheeler, 
2  Alb,  Pr,  N,  S.  861. 

70.  The  New  York  statute  (Act  of  1825, 
§  0;  similar  provision  1  Rev.. Stat.  608,  §  6), 
which  authorizes  the  supreme  court,  on  mo- 
tion, to  set  aside  a  corporate  election,  and 
make  such  order  and  give  such  relief  as  right 
and  justice  may  require,  does  not  empower 
the  court  to  establish  an  election  illegally 
conducted,  even  though  the  objection  be 
merely  technical,  and  though  the  result  be 
satisfactory  to  a  majority  of  the  legal  voters. 


If,  T,  Supreme  Ct.  1827,  Sa^.  Wilcocks,   7 

Cow,  402. 
71*  —  of  collusion.    Election  means  due 

election;  a  merely  colorable  and  elusive 
election,  e.  g,  the  election  to  an  annual  of- 
fice of  a  person  who  was  absent  beyond 
seas,  and  who,  it  was  known,  would  not  re- 
turn in  time  to  discharge  the  duties  of  the 
office,  is  absolutely  null  and  void ;  and  upon 
such  facts  appearing  to  the  court,  they  will 
declare  it  to  be  so,  and  issue  a  mandamus  to 
the  corporation  to  proceed  to  a  fresh  elec- 
tion. K,  B,  1767,  Rex  v.  Mayor  &c.  of  Cam- 
bridge, 4  Burr,  2008  ;  S.  P.  Rex  «.  Bankes, 
8  Id,  1452 ;  Rex  «.  Corporation  of  Bedford, 

1  Eaxt,  79 ;  Reg.  n.  Corporation  of  Pembroke, 
8  B<ml,  Pr,  Caa,  802. 

72.  —  for  i-eceptiop  of  illegal  votes.  The 
reception  of  illegal  votes  does  not  necessa- 
rily vitiate  an  election.  To  warrant  setting 
it  aside,  it  must  appear  affirmatively  that 
the  successful  ticket  received  illegal  votes, 
the  rejection  of  which  would  have  brought 
the  vote  for  it  down  to  a  minority.  Mass, 
Saprems  Ct,  1888,  First  Parish  in  Sudbury 
V,  Steams,  21  Pick.  148 ;  1848,  Trustees  of 
Third  School  District  in  Blandford  v.  Gibbs, 

2  Cush,  89 ;  1857,  Wardens  of  Christ  Church 
«.  Pope,  8  Oray,  140;  N,  T,  Supreme  Ct, 
1827,  Exp,  Murphy,  7  Cow.  158 ;  1889,  Mat- 
ter of  Chenango  County  Mut.  Ins.  Co.  19 
Wend,  685;  S,  C,  Ct  of  Appeals,  1854, 
State  V,  Lehre,  7  Rich,  284 ;  K,  B,  1883,  Rex 
t,  Jefferson,  2  Neo,  db  M,  487. 

78.  Though,  in  the  election  of  directors, 
illegal  votes  may  have  been  cast,  and  legal 
votes  rejected,  yet,  if  a  majority  of  legal 
votes  still  appear  for  those  who  are  returned, 
the  election  shall  be  established.  N.  J,  Su^ 
preme  Ct,  1883,  M'Neely  v.  Woodruff;  1  Oreen, 
852. 

74.  An  election  of  officers  of  an  incorpo- 
rated company  will  be  set  aside  if  it  can  be 
made  to  appear  that  the  legal  votes,  which 
were  rejected,  and  the  illegal  votes,  which 
were  received,  were  sufficient  to  change  the 
result  of  the  election.  N,  J,  Supreme  Ct, 
1851,  Downing  v.  Potts,  8  Zal)r.  66. 

75.  Whether,  when  an  election  is  shown 
to  have  been  illegal  through  the  receipt  of 
illegal  votes,  the  court  must  set  it  aside,  and 
order  a  new  election,  or  whether  the  party 
for  whom  the  highest  number  of  lawful  votes 
were  thrown,  may  be  declared  elected, —  see 
State  V.  Swearingen,  12  Qa.  28 ;  Mousseau 
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«.  Urqubart,  10  La,  Ann.  482;  Matter  of 
Desdoity,  1  Wend.  98;  Matter  of  Long 
Island  R.  R.  Co.  19  Wend.  87. 

76.  Election  of  less  than  ftill  board.  The 
charter  fixed  the  number  of  directors,  and 
made  a  majority  a  quorum.  At  an  election, 
a  number,  one  less  than  the  full  number, 
were  elected ;  and  the  former  dii'ectors,  con- 
sidering the  election  null,  ordered  a  new  one, 
and  resolved  to  hold  over  meanwhile.  Edd^ 
that  the  first  election  was  valid,  and  super- 
seded the  whole  of  the  former  board ;  and 
that  the  court  should  set  aside  the  new  elec- 
tion, and  order  an  election  of  one  director. 
JV.  T.  Supreme  Ot  1840,  Matter  of  Union 
Ins.  Co.  22  Wend.  591.  And  see  People  «. 
Jones,  17  Wend.  81. 

77.  Where  an  act  authorizing  the  election 
of  trustees  was  silent  in  regard  to  the  num- 
ber to  be  chosen,  and  ten  were  elected,  nz 
of  whom,  being  a  majority,  were  recognized 
by  the  legislature  as  a  competent  board, — 
HelcL,  that  the  organization  was  sufficient. 
Oa.  Supreme  Ct.  1857,  Dart  v,  Houston,  22 
C?a.  506. 

7S.  —  for  neglect  to  give  certlflcate.  An 
election  of  trustees  is  not  invalidated  by  the 
neglect  or  delay  of  the  inspectors  to  give 
the  proper  certificate.  Supreme  Ot.  1894, 
People  V.  Peck,  11  Wend.  604. 


ELSEKOSYKA&Y    CORPORATIONS. 

!•  What  Are.  A  corporation  for  religions 
and  charitable  purposes,  which  is  endowed 
solely  by  private  benefactions,  is  a  private 
eleemosynary  corporation,  although  it  was 
created  by  a  charter  from  the  government. 
TL  S.  Supreme  Ct.  1828,  Society  for  the 
Propagation  of  the  Gospel  v.  Town  of  New 
Haven,  8  Wheat.  464,  480. 

2.  A  corporation  formed  by  a  territorial 
legislature,  for  the  purpose  of  receiving  and 
administering  a  donation  of  land  made  by 
the  government  of  the  United  States  for  the 
establishment  of  a  seminary  of  learning,  is 
not  a  public  corporation,  and  is  no  more  sub- 
ject to  the  power  of  the  State,  than  if  the 
fund  had  been  given  by  an  individual  for  the 
same  purpose.  The  corporation  is  an  elee- 
mosynary corporation  in  which  the  State  has 
no  property,  and  the  State  cannot  exercise 
its  powers  to  defeat  the  trust.     U.  S,  Su* 


preme  Ot.  1852,  Vincennes  University  «.  In- 
diana, 14  Bouf.  26a 

8«  A  corporation  which  has  for  its  sole 
object  the  instruction  of  the  deaf  and  dumb ; 
supporting  and  instructing  indigent  persons 
of  that  class  gi-atuitously,  and  receiving  a 
pecuniary  compensation  from  pupils  of  abil- 
ity to  make  it ;  deriving  its  means  of  dis- 
pensing charity  from  the  donations  of  indi- 
viduals and  of  the  public ;  and  applying  its 
funds  exclusively  to  the  general  object  of  its 
institution,  is  an  incorporated  school  for 
charitable  purposes.  Conn.  Supreme  Ct.  1822, 
Asylum  «.  Phcenix  Bank,  4  Conn.  172. 

4.  How  they  are  regulated.  That  elee- 
mosynary corporations  are  distinguished  from 
others  in  this,  that  they  have  no  incidental 
power  of  legislation ;  they  are  the  mere  crea- 
tures of  their  founder,  and  he  alone  has  a 
right  to  prescribe  the  regulations  according 
to  which  his  charity  shall  be  applied.*  Phil- 
lips V.  Bury,  1  Ld.  Baym.  8;  Bentleyv  Bish- 
op of  Ely,  Fitggib.  806;  Stra.  912;  St  John's 
College  V.  Todington,  1  Burr,  158, 201 ;  \Li. 
Ken.  441 ;  I  W.  Black.  71 ;  Green  «.  Ruther- 
forth,  1  Ve%.  tr.  462 ;  Trustees  of  Phillips 
Academy  v.  King,  12  Mass.  546 ;  Dartmouth 
College  V.  Woodward,  4  Wheat.  660. 


*The  nnmerooB  English  cases  upon  the  peculiar  nature 
and  government  of  eleemosynary  corporatioDS,  hare  but 
llttte  general  Importance  In  the  United  States.  They  pro- 
ceed chiefly  upon  the  idea  of  recognising  the  right  of  a 
founder  of  a  charity  to  direct  the  mode  of  Its  adminirtration, 
and  enforcing  within  certain  limits  bis  regulations. 

In  respect  to  the  founder's  authority,  It  b  Jleld,  that  a 
founder  of  a  charity,  upon  whom  the  power  Is  conlerred  by 
charter  to  make  statutes  and  ordinances  for  the  regula- 
tion thereof,  is  not  deprived  of  such  privilege  by  a  delay  of 
a  few  years,  after  the  foundation,  to  make  them.  He  is  not 
bound  to  exercise  such  power  at  once.  Re  cannot,  however, 
by  his  statutes,  alter  the  constitution  of  the  charity  as  fixed 
in  the  charter  granted  to  him ;  but  may  do  what  Is  necessa- 
ry, by  regulation,  for  the  maintenance  of  tlie  charity  he  has 
founded.  Regina  v.  Dulwich  College,  8  JBng.  JL  A  JSg.  886; 
$lLawJ.J^.S.  86:17^.27.  60a 

The  by-laws  or  statutes  granted  by  a  founder  of  an  eede- 
siastical  or  eleemosynary  oorpcratlon  for  Its  government 
cannot  be  repealed  or  altered  even  by  the  founder  himsdf 
or  his  hdrs,  unless  he  has  reserved  power  to  do  so  In  the 
statntes.    Philips  v.  Buiy,  Skin.  447,  51& 

Where  a  body  of  statutes  is  given  by  the  founder,  of  an 
eleemosynary  corporation,  and  a  visitor  is  appointed,  the  lat- 
ter cannot  give  new  laws  or  li^juncUons,  without  an  express 
reservation  of  power  to  that  elTeet^  St  John's  College  «. 
Toddington,  1  Burr.  168 ;  1  Ld.  i'eny.  441 ;  1  W.  Black.  71. 
Where  a  new  donation  is  made  to,  or  a  new  fellowship  en- 
grafted on,  an  existing  eleemosjrnary  corporation,  it  Is  sub- 
ject to  the  statutes  or  rules  of  the  old  foundation,  unless  the 
new  founder  prescribe  rules  of  his  own.  Attorney  General 
«.  Talbot,  1  Fm.  Sr.  78 ;  hAtk.  889;  Green  «.  Rntheribrd,  1 
Fm.  A-.482,  472  i  K.  S.  1767,  8t.  John's  CoUcfe,  Oam- 
bridge, «.  Toddlngton,  1  Burr,  168b 
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5.  Chancery  does  not  exerdee  a  general 
regolating  and  controlling  power  over  elee- 
mosynary corporations  constituted  by  char- 
ter, unless  the  goyemors,  established  for  its 
regulation^  have  also  the  management  of  its 
revenues.  If  they  abuse  that  trust,  the  court 
assumes  jurisdiction.  Chancery^  1708,  At- 
torney General  «.  €h>vemorB  of  Foundling 
Hospital,  a  Yes,  Jr.  48. 

6*  A  State  legislature  is  not  prohibited  by 
any  provisions  of  the  federal  constitution 
from  passing  laws  to  control  the  affidrs  of 
public  educational  institutions.  Thus, 
where  an  incorporated  academy  was  en- 
dowed exclusively  by  the  State,  and  subse- 
quently an  act  was  passed  by  ^%  legislature, 
requiring  the  appointment  of  a  board  of 
trustees  annually  by  the  grand  jury  of  the 
county,  and  that  tiie  old  board,  who  had 
before  filled  the  vacancies  occurring  in  their 
number,  should  surrender  all  authority  and 
control  to  the  new  board, — Held^  that,  as  the 
corporation  was  a  public  one,  the  act  was 
constitutional.  Oa,  Supreme  Ot,  1857,  Dart 
0.  Houston,  22  <7a.  506. 


*i« 
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[The  light  conferred  by  law  apoo  •  corporation  to  take  pil' 
Tate  property  for  the  uiee  of  the  corporate  enterpriae  bdng 
conddered  in  the  light  of  a  delegation  to  the  corporation  of 
fhe  ri^t  of  eminent  domain  originally  inhering  In  the  iot- 
crelgn  power,  li  treated  under  this  title ;— Indndlog  the 
Batnre  of  the  right,  and  the  grounds  upon  which,  and  cases 
bk  which.  It  may  be  delegated.  But  the  right  of  the  owner 
of  property  taken  for  the  use  of  a  corporation  to  reoelre 
compensation,  with  the  mode  of  ascertaining  the  amount 
and  the  peculiar  remedies  for  enforcing  payment,  are 
under  CoMramincnr.  And  the  modes  in  which  corpora- 
tlona  are  to  proceed  In  taking  property,  being  differently 
ftgnlated  with  different  classes  of  corporaticiis,  are  con- 
sidered under  the  titles  of  the  eorpocatioDa»  partloalailj 

RaILBOAD  OHMPAjniS. 

« 

L  AUTHOBITT  OF  THB  StATB. 

n.  Bights  oiykn  to  corfobations. 

1.  O&nitmeUtm  and  extent  of  righti 

to  take  property  for  corporate 

VMS. 

2.  What  property  may  he  taken. 
8.  What  eon&tUtUes  a  ^  taJnng.^^ 
4.  The  title  acquired. 

UL  COMFBNBATIOB  ▲  OOKBrriON. 
I.   AUTHOBTTT  OF  THB  StATE. 

1.  GeBeral  nature  of  tlie  right  of  eailnent 


domain.*  The  right  of  eminent  domain,  by 
which  the  State  is  authorized  to  take  pri- 
vate property  for  public  use,  when  the  neces- 
sities of  the'country  require  it,  is  an  inherent 
right  of  the  State  government  \  although, 
under  the  constitution,  compensation  must 
be  made  to  the  owner  of  property  so  taken. 
Ga.  Supreme  Ct  1840,  Young  v.  Harrison, 
Bee  Go.  180. 

£•  When  a  State  grants  a  tract  of  land, 
an  estate  in  fee  passes  as  much  as  if  a  pri- 
vate individual  grants  it ;  but,  in  each  case, 
it  is  subject  to  the  power  of  being  retaken 
for  public  use  on  compensation  being  made. 
The  right  rests  upon  the  principle,  that  in- 
dividual interests  must  be  subservient  to 
those  of  the  public,  and  must  yield  when  the 
public  exigency  requires,  but  tiien  only  upon 
ample  compensatioa  This  doctrine  holds 
in  respect  to  a  corporate  franchise.  Conn. 
Supreme  Ct.  1845,  Enfield  Toll  Bridge  Co. 
V.  Hartford  &  New  Haven  R.  R.Go.  17  Conn. 
40. 

8.  All  grants  of  land  made  by  a  State, 
although  irrevocable,  are  subject  to  the  right 
of  eminent  domain,  unless  it  is  expressly 
relinquished.  A  grant  to  a  railroad  corpo- 
ration of  the  right  of  way  over  lands  before 
granted  to  the  trustees  of  a  canal  company, 
does  not  violate  the  grant  made  by  the 
State  to  those  trustees.  The  effect  likely  to 
be  produced  by  the  opening  of  the  railroad, 
in  diminishing  the  revenues  of  the  canal,  is 
no  violation  of  the  contract  between  the 
State  and  the  trustees.  lU.  Supreme  Ct.  1868, 
Illinois  &  Michigan  Canal  t.  Chicago  &  Rock 
Island  R.  R  Co.  14  m  814. 

Compare  Gbabts. 


*  That  the  right  of  eminent  domain  Is  a  power  essentially 
dUferent  from  that  ot  taaation^  In  regard  to  which  there  Is 
no  ooDstltotlonal  restriction,  and  do  guarantee  for  Its  Josl 
exercise,  except  In  the  dlsorstion  of  the  legislature,  see 
People  t.  Mayor  of  Brooklyn,  4  JV.  T.  (4  0(mH.')A\9'^  Cin- 
cinnati Ac.  Railway  «.  CUnton  County  Commissioners,  1 
Oh*o  St.  77 ;  Cheaney  v.  Hooser,  9  S.  Monr.  880. 

For  cases  in  which  the  right  «rf  eminent  domain  has  been 
asserted,  and  Its  nature  and  limits  discussed  and  explained, 
—see  Richardson  v.  Vermont  Central  R.  R.  Co.  25  F/.  465; 
Toung  «.  Harrison,  6  0€L  180;  Bennett  9.  Boyle,  40  Barb. 
661 ;  Toung  «.  Buckingham,  6  ffam.  486;  Works  «.  Jond< 
tlon  RaUroad,  5  McLean,  486;  Bailey  «.  Philadelphia  k 
Wilmington  Railway,  4  ffarrin^f,  889 ;  People  «.  City  of  St. 
Lonls,  6  OUm.  861 ;  ^looner  9.  HcConnell,  1  ifeXsnn,  887; 
State  of  PennsylTsnia  9.  Wheeling  Bridge  Oo.  18  ffov.  618 ; 
Wilson  9,  Blackbird  Creek  Manh  Co.  8  Pet  846 ;  Hogg  «. 
ZanesTllle  Canal  Ca  6  ffam.  410;  Attorney  General  9. 
Hndsen  BIyer  R.  R.  0&  1  Sioekk  686;  American  Print 
Works  9.  Lawrence,  8  Zdbr.  9.  The  scope  of  this  work 
limits  oor  text  to  the  presentation  of  cases  Illustrating  the 
I  delegation  of  this  right  to,  andits  exercise  by,  Oorporatione. 
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ward  the  president  re-transferred  tlie  stock, 
and  B  paid  the  loan  with  interest.  Between 
the  time  for  paying  the  instalhnent  and  the 
«  re-transfer,  the  bank  declared  two  diridends, 
to  recover  which  B  brought  oMumpdt,  Hddy 
that  his  neglect  to  pay  the  installment  for- 
feited his  claim  to  those  diyidends,  and  that 
the  action  could  not  be  sustained.  Md,  Ct 
of  AppealSy  1818,  Marine  Bank  of  Baltimore 
«.  Biays,  4  Harr.  ^  J.  388. 

25.  A  stockholder  in  an  insurance  com- 
pany assigned  his  stock.  The  company  were 
holders  of  notes  made  by  the  original  stock- 
holder, one  of  which  became  due  before  the 
company  had  notice  of  the  assignment.  Eddy 
that  the  company  might  apply  the  dividends 
accruing  on  the  stock  until  such  time  as  the 
assignee  was  entitled  to  have  a  transfer  made 
to  him,  to  the  payment  of  that  note ;  but 
could  not  retain  for  notes  falling  due  after 
notice  of  the  assignment.  JV.  T,  Supreme 
Ct.  1802,  Bates  «.  New  York  Ins.  Co.  8 
Johns,  Cos,  288. 

26.  The  acceptance  by  a  stockholder  of 
a  dividend  upon  his  stock,  can  be  no  ratifica- 
tion of  the  illegal  conduct  of  the  directors. 
N,  J,  Chancery^  1862,  Hilles  «.  Parrish,  14 
N,  J.  Eq.  (1  Me  Cart,)  880. 

27.  Stock  dividends.  Under  a  statute 
authorizing  a  bank  to  retain  a  certain  share 
of  the  ** dividends"  upon  the  stock  owned 
by  the  State,  towards  certain  unpaid  stock  of 
the  State,  it  was  Hdd^  that  a  portion  of  the 
capital  stock,  divided  among  the  stockhold- 
ars,  was  not  dividends  within  the  act.  N, 
C,  Supreme  Ct  1887,  Attorney  General  d. 
State  Bank,  1  Deo,  df  B,  (Ck)  545. 

28.  A  corporation,  restricted  to  six  per 
cent,  dividends,  out  of  profits,  to  stockholders, 
issued,  on  the  basis  of  an  increased  business 
and  enhanced  value  of  their  works  and  pro- 
perty, in  accordance  with  a  resolution  of 
stockholders,  scrip  certificates  from  time  to 
time,  entitling  the  holder  to  additional  shares 
of  stock;  distributing  them  ratably  among 
share  and  scrip  holders  in  proportion  to  the 
amount  held  at  the  date  of  the  Issue.  The 
resolution,  embodied  in  the  scrip,  provided 
that  the  scrip  should  not  be  entitled  to  ai\y 
aish  dividend,  until  the  funded  debt  of  the 
company  should  be  paid  ofif,  or  adequate  pro- 
vision made  for  its  discharge  when  due,  and 
payment  demanded ;  nor  untO  the  conversion 
of  said  scrip  into  stock.  After  such  conver- 
sion certain  of  the  scripholders  demanded  by 


bill  in  equity  the  back  dividends  which  had 
been  declared  on  the  stock  from  the  issue  to 
the  date  of  conversion. 

Eddy  1.  That  the  rights  of  the  scripholders' 
were  measured  by  the  contract  under  which 
the  scrip  was  issued,  and  of  which  the  scrip 
alone  was  the  evidence. 

2.  That  the  contract  being  but  an  engage- 
ment that  the  holders  of  the  scrip  might  be- 
come shareholders  after  payment  of  the 
funded  debt,  or  provision  made  therefor,  the 
scripholders  were,  therefore,  not  entitled  to 
dividends  upon  the  scrip  or  upon  the  stock 
into  which  it  had  been  converted,  except  on 
such  as  had  been  declared  subsequent  to  said 
conversion.  Pa.  Supreme  Ct  1806,  Brown  t>. 
Lehigh  Coal  and  Navigation  Co.  49  Fa,  Bt 
270. 


ELECTIONS. 

I.    How  THET  SHOULD  BE  CONDXTCTED, 

n.  The  right  to  vote. 
Ill   How  reviewed  and  vacated. 

I.    How  THEY  8H0ULD  BE  CONDUCTED, 

!•  Time  of  holding  election.  The  mere 
failure  of  an  electoral  body  of  a  corporation, 
e,  g,  a  board  of  supervisors,  to  proceed  to  an 
election  as  directed  by  its  ordinances,  does 
not  exhaust  its  power  of  election.  The  time 
mentioned  is  not  of  the  essence  of  the  power; 
it  is  a  mere  directory  provision,  which  should 
be  followed,  but  the  omission  to  pursue  which 
is  not  fatal.  Cat  Supreme  Ct,  1860,  Ja- 
cobs «.  Murray,  16  Cat  221. 

2.  A  chaiier  provided  that  the  directors 
should  be  chosen  by  the  members  of  the  cor- 
poration at  their  annual  meeting,  and  that 
the  annual  meeting  of  the  corporation  for  the 
choice  of  directors  should  be  holden  at  such 
time  and  place  as  might  be  provided  by  the 
by-laws.  The  grantees  met,  and  after  voting 
to  accept  the  charter,  and  after  electing  di- 
rectors, adopted  a  code  of  by-laws.  Eddy 
that  the  election  of  the  directors  was  valid, 
although  it  was  before  the  adoption  of  the 
by-laws.*  Jf.  K  Superior  Ct,  1848,  Hughes 
f>.  Parker,  19  N,  K  181. 


*  In  Indiana,  directon  of  a  plank  read  company  toajlie 
elected  before  the  articles  of  aeBoclatlrn  are  filed  In  the  re* 
coTder'B  office.  See  Covington  to.  Plank  Koad  Co.  v.  Mooiw 
8  Ind,  610. 
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8.  Place.  When  the  nsoal  place  of  meeting 

of  an  incorporated  society  has  been  changed, 

an  election  of  officers  at  the  old  place  is  in- 

*  valid.    N.  J,  Supreme  Ct.  1848,  Miller  v. 

English,  1  Ztdnr.  817. 

4.  Compelling  election.  If  shareholders 
are  dissatisfied  with  the  proceedings  of  the 
company,  on  the  gromid  that  there  is  not  a 
full  boiuxl  of  directors,  they  may  apply  for  a 
mandamus  to  compel  the  company  to  com- 
plete the  nmnber.*  C.  P.  1842,  Thames  Ha- 
ven Dock  &  Railway  Co.  v.  Rose,  8  Eng. 
BaUw.  Ca$,  177 ;  4  Mann,  db  G.  552. 

5.  The  effect  of  a  neglect  to  hold  an  elec- 
tion, discussed.  Philips  «.Wickham,lPat^0, 
590;  People  v.  Rnnkel,  0  Johm.  147. 

6.  ProTisioiisregiilatliignodeof  eleetion. 
Where  the  time  and  manner  of  election  of 
oflScers  of  a  corporation  are  not  fixed  by 
charter  or  prescription,  it  is  competent  to  a 
corporation  to  make  regolations  respecting 
them.  K  B.  1789,  Newling  v.  Francis,  8 
Dumf.  d  K  189. 

7.  Where  a  statute  authorized  a  mmiicipal 
corporation  to  elect  commissioners,  and  the 
corporation  appointed  them  by  a  resolution, — 
BeH  that,  as  no  mode  of  election  was  pre- 
scribed by  the  statute,  the  power  was  prop- 
erly and  legally  exercised.  Q(h  Superior  Ct. 
1880,  Low  V.  CommissionerB  of  Pilotage,  B. 
M.  CharU.  802. 

8.  Where  a  charter  of  a  religious  society 
enjoins  an  annual  election  of  trustees,  fixing 
the  time  at  which  it  shall  be  held,  but  is 
silent  as  to  the  mode  of  conducting  it,  the 
corporation  may  provide  by  a  by-law  for  the 
mode ;  but  where  no  such  by-law  has  been 
adopted,  a  long  established  usage  will  gov- 
etn.  Pa.  Supreme  Ot.  1858,  Juker  v.  Com- 
monwealth, 20  Pa.  St.  484. 

9.  The  usage  of  such  a  society  had  been 
to  meet  on  a  certain  day  before  the  election, 
and  appoint  officers  to  conduct  it.  Two 
elections  for  trustees  were  had  on  the  same 
day.  Beldy  that  the  legal  election  was  the 
one  held  by  officers  duly  chosen  at  the  pre- 
liminary meeting,  though  a  majority  of  the 
votes  of  the  society  were  not  cast  at  that 
election.    Ih. 

10.  The  act  of  incorporation  of  araUroad 


^  Thai  the  oommand  ihoald  not  be  to  elect  a  particular 
perwm,  but  to  proceed  to  the  eleetion  of  lome  one  to  tnpply 
the  TBcaacy,— eee  Rex  «.  Biidgewater,  9  ChUty^  957 ;  Bhnt- 
ttoworth  9.  Lincoln,  S  Buktr.  18S ;  Anon.  9  Bwmard.  987. 
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company  required  the  directors  to  be  chosen 
at  the  annual  meetings  of  the  corporation. 
Hddj  that  this  provision  was  directory  only, 
not  restrictive ;  and  that  its  observance  was 
not  essential  to  the  exercise  of  the  power  of 
election.  The  election  of  directors,  and 
other  suitable  officers  or  agents,  for  the  gov- 
enmient  of  the  affairs  of  the  corporation, 
and  the  conduct  of  its  business  through  the 
agency  of  such,  pertain  to  the  nature  and 
condition  of  aggregate  corporate  bodies, 
without  being  expressly  conferred  by  the  act 
of  incorporation.  N.  H.  Superior  Ct.  1849, 
Hughes  9.  Parker,  20  N.  K  58. 

11.  Where  the  charter  of  a  railway  oom« 
pany  provided  that  its  business  should  be 
carried  on  under  the  management  of  twelve 
directors,  to  be  elected  in  a  particular  mode, 
pointed  out,  and  that  where  vacancies  oc- 
curred it  should  be  lawful  for  the  remaining 
directors  to  fill  them, — Hdd^  that  this  pro- 
vision did  not  require  that  a  board  should 
be  always  fiill ;  but  was  merely  directory  as 
to  the  mode  of  filling  vacancies.  O.  P.  1842, 
Thames  Haven  Dock  &  Railway  Co.  e.  Rose, 
3  Eng.  BaUw.  Ca$.  177 ;  4  Mann.  A  Q.  552. 

12.  A  corporation,  empowered  by  charter 
^Ho  make  by-laws,  &c.,  and  to  do  all  things 
needful  for  the  good  government  and  sup- 
port of  the  congregation,"  may  make  a  l^- 
law  giving  the  president  thereof  the  power 
of  appointing  inspectors  of  the  election  of 
corporate  officers ;  and  may  prescribe  by  by- 
laws, the  nature  of  the  tickets  to  be  used, 
and  the  manner  of  voting.  Pa.  Supreme  Ot. 
1817,  Commonwealthr  v,  Woelper,  8  Serg,  d 
B.2d. 

18.  A  bank  charter  provided  that  direct- 
ors might  be  chosen  at  "•  any  time."  A  sub- 
sequent act  enacted  that,  if  they  shall  not 
be  chosen  on  a  day  designated,  the  president 
and  directors  shall  notify  an  election  to  be 
held  within  thirty  days  thereafter.  Bdd, 
that  the  former  act  was  not  repealed  by  the 
latter,  and  that  an  election  could  be  had 
even  after  the  expiration  of  thirty  days,  it 
being  intended,  not  to  impair  the  charter 
right  of  holding  an  election  at  any  time,  but 
to  quicken  the  directors  in  using  it  K  J. 
Supreme  Ct.  1888,  M'Neely  v.  Woodruff,  1 
6^7^071,852. 

14.  In  an  emergency  and  contingency  in 
which  the  forms  of  procedure  prescribed  by 
the  charter  in  respect  to  elections,  fail  to  ac- 
complish the  purposes  contemplated,  so  that 
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the  necesBaiy  offices  are  yacant,  it  is  compe- !  for  some  other  qaalified  person.    K.  B.  1760, 
tent  for  the  corporators  themselves  to  exer-  Oldknow  «.  Wainwright,  2  Burr,  1017. 
else  the  power  of  election  and  provide  for       18.  Inspectors.    The  appointment  of  in- 
the  appointment  of  inspectors  for  that  pur- 1  spectors  of  corporate  elections  (under  the 


pose.  •  N.  Y.  Supreme  Ct,  8p.  T.  1806,  Hatter 
of  Wheeler,  2  Ahb.  Pr.  K  8.  801. 

15*  Who  most  be  present.  Where  an  in- 
tegral part  of  a  corporation,  composed  of  a 
definite  nmnber,  is  required  to  vote  at  an 
election  of  a  corporate  officer,  a  majority  of 
such  integral  definite  part  must  attend, 
otherwise  there  can  be  no  elective  assembly, 
although  other  parts  of  the  corporation  also 
join  in  such  election,  and  a  minority  of  the 
whole  existing  body  actually  attend;  but  a 
nugority  of  those  present,  when  legally 
aaaembled,  will  bind  the  rest  K.  B,  1705, 
Bex  V  Miller,  6  Bumf,  d  E.  268. 

16.  When,  by  the  charter  of  a  municipal 
corporation,  a  particular  officer  is  made  an 
integral  part  of  the  elective  assembly,  his 
attendance  is  necessary  to  the  validity  of  the 
election ;  and  the  election  cannot  be  proceed- 
ed  with  in  his  absence,  although  he  absents 
himself  improperly.  The  charter  of  corpo- 
ration conferred  the  power  of  election  upon 
^«the  mayor,  burgesses,  and  commonalty." 
A  meeting  was  convened,  and  R  nominated 
for  election ;  but  before  he  was  elected,  the 
mayor  departed ;  after  which  the  burgesses 
and  commonalty  proceeded  to  elect  £.  Hdd^ 
that  the  election  was  void  for  the  absence 
of  the  mayor.  K.  B.  1818,  King  «.  Williams, 
2  JTou.  ^  8. 141.  See  also  Rex  v.  Norris,  1 
Barnard,  885;  Machelv.  Nevinson,  11  EaU^ 
84,  n. ;  Rex  «.  BuUer,  6  East^  889 ;  Rex  «. 
Gaborian,  East,  77. 

Compare  Municipal  cobporationb. 

17.  After  an  election  has  been  properly 
proposed,  whoever  has  a  majority  of  those 
who  vote,  the  assembly  being  sufficient,  is 
elected,  although  the  majority  of  the  entire 
assembly  altogether  abstain  from  voting. 
If  a  minority,  whose  presence  suffices  to  con- 
stitute the  elective  body,  neglect  to  vote,  it 
is  their  own  fault,  and  will  not  invalidate 
the  act  of  the  others,  but  be  construed  as  an 
acquiescence  in  the  election  made  by  those 
who  do  vote.  And  such  an  election  is  valid, 
though  the  minority  of  those  whose  presence 
is  necessary  to  the  assembly,  protest  against 
any  election  at  that  time,  or  even  the  elec- 
tion of  the  individual  who  has  a  m^ority  of 
votes;  the  only  manner  in  which  they  can 


laws  of  New  York),  and  their  qualifications, 
powers,  and  duties— considered.  Matter  of 
Mohawk  &  Hudson  River  R  R  Co.  10 
Wend.  18&;  Matter  of  Chenango  County 
Mut  In&  Co.  Id,  685 ;  Matter  of  the  Excel- 
sior Fire  Ins.  Co.  16  Ahb,  Pr.  8. 

19.  An  election  will  not  be  vacated  be- 
cause the  inspectors  did  not  take  the  precise 
oath  prescribed  by  the  statute  of  the  State 
governing  corporate  elections.  If  they  are 
regularly  appointed,  they  are  inspectors  de 
facto.  N.  T.  Supreme  Ct  1888,  Matter  of 
Mohawk  &  Hudson  R  R  Co.  19  Wend.  185; 
1839,  Matter  of  Chenango  County  Mut  Ins. 
Co.  Id.  685. 

20«  That  inspectors  of  a  corporate  election 
may  themselves  be  candidates  for  director- 
ship,—see  Exp.  Willcocks,  7  Cow.  402. 

21.  That  in  Judging  of  a  claimant's  right 
to  vote,  the  inspectors  are  not,  in  general, 
to  inquire  beyond  the  transfer  book, — see 
.Srp.  Willcocks,  7  Cow.  402 ;  Matter  of  Long 
Island  R  R  Co.  19  Wend.  87. 

22.  Where  the  act  of  mcorporation  pro- 
vides that  each  stockholder  shall  be  entitled 
to  one  vote  on  each  share  of  the  stock  which 
he  shall  have  held  in  his  own  name  at  least 
fourteen  days  previous  to  the  time  of  voting, 
a  by-law  authorizing  the  inspectors  to  in- 
quire into  the  question  whether  one  who 
holds  stock  is  the  real  owner,  is  void.  Jf. 
T.  Supreme  Ct.  1822,  People  «.  Kip,  4  Cow. 
882,  n.;  U.  8.  Law  Jour.  286;  8.  P.  1825, 
People  V.  Tibbets,  4  Cow.  858. 

28.  In  an  election  in  a  religious  corpora- 
tion, after  the  ballots  have  been  received  by 
the  inspectors  without  challenge  or  objec- 
tion,  their  right  to  inquire  into  the  character 
of  the  voters  ceases.  The  only  duty  that  re- 
mains for  them  to  perform  is  to  count  the 
ballots,  and  return  the  number  of  votes  re- 
ceived, and  the  names  of  those  having  the 
greatest  number.  N.  T.  Supreme  Ct.  8p.  T. 
1860,  People  f>.  White,  11  Abb.  iV.  168; 
Hartt  f>.  Harvey,  82  Barb.  55 ;  10  AUb.  iV. 
821 ;  19  How.  Pr.  245. 

24.  The  certificate  of  the  judges  of  an 
election  set  forth  that  one  set  of  candidates 
had  a  majority  of  the  votes  cast,  but  that, 
after  the  result  had  been  declared,  satisfac- 


effectnally  prevent  his  election,  is  by  voting  |  tory  evidence  was  produced  to  the  judges 
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that  a  part  of  the  votes  for  such  candidates 
Trere  illegal,  and  that,  setting  these  aside, 
the  other  set  of  candidates  were  elected; 
which,  the  certificate  therefore  declared  to 
be  the  result  of  the  election.  Held^  that  the 
certificate  destroyed  itself,  and  the  former 
set  of  candidates  were  to  be  deemed  elected. 
N.  T.  Supreme  Ct.  3p,  T,  1860,  Hartt  v. 
Hanrey,  83  Barb,  65 ;  10  Ahb,  Pr.  821 ;  19 
How.  Pr.  245. 

25.  What  Tote  is  snffielent.  In  corpora- 
tions aggregrate,  the  principle  of  an  election 
is  a  majority,  and  not  a  plorality,  unless 
otherwise  specified.  Del.  Superior  Ct.  1840, 
State  V.  Wilmington  City  Comicil,  8  Ear- 
ring. 294. 

26.  A  majority  of  the  directors  of  a  bank 

constitnte  a  board  to  transact  business ;  and 
if,  in  the  election  of  a  president,  a  majority 
being  present  and  qualified  to  vote,  rote,  the 
person  receiving  a  majority  of  the  votes 
cast  is  elected,  although  such  votes  do  not 
constitnte  a  majority  of  the  whole  board. 
Va.  Ot.  of  Appeala,  1855,  Booker  v.  Young, 
12  QraU.  808. 

27.  Ballots.  Ballots  which  contain  less 
than  the  full  number  of  directors  reqidred 
to  be  elected,  are  not  therefore  void.  Those 
who  vote  for  a  part  of  the  directors  only, 
virtually  acquiesce,  as  to  the  residue,  in 
what  was  done  by  the  other  stockholders. 
JV;  Y.  Supreme  Ct.  1840,  Matter  of  Union 
Ins.  Co.  22  Wend.  591. 

28.  A  bank  was  authorized  to  choose  three 
directors.  Borne  of  the  stockholders  being 
of  the  opinion  that  five  was  the  number,  voted 
a  ticket  having  on  it  the  names  of  five  per- 
sons. There  was  also  another  ticket  with  the 
names  of  three  persons.  Held^  that  the  per- 
sons whose  names  were  upon  the  latter  ticket 
were  rightfully  elected,  although  this  ticket 
received  a  less  number  of  votes  than  the 
other.  Mo.  Supreme  Ct.  1858,  State  v.  Thomj)- 
son,  27  Mo.  866. 

29.  It  hav  ing  appeared  that,  at  elections 
of  ofiicers  of  a  corporation,  tickets  were  in- 
scribed with  witticisms,  the  names  of  lewd 
women,  &c.,  a  by-law  prohibiting  the  count- 
ing of  tickets  which  hcd  on  them  other 
things  besides  the  names  of  the  voters,  was 
Msld  reasonable ;  and  an  eagle  printed  on  the 
tickets,  as  a  party  badge,  was  adjudged  a 
violation  of  this  by-law,  since  it  deprived  a 
voter  of  that  secrecy  to  which  he  was  enti- 
tled in  the  exercise  of  his  franchise,  so  as  to 


avoid  the  odium  and  violence  of  party  prej- 
udice. Pa.  Supreme  Ct.  1817,  Common- 
wealth ©.  Woelper,  8  Serg.  &  R.  29. 

80.  A^Joamment.  It  is  no  objection  to 
the  legality  of  the  election  of  a  board  of 
directors  that  an  adjournment  was  had  dur- 
ing the  process  of  balloting,  lb.  Me.  Su- 
preme Ct.  1855,  Penobscot  &  Kennebec  R 
R  Co.  V.  Dunn,  89  Me.  587. 

II.  The  Right  to  Vote. 

81.  The  corporation  cannot  alter  qualifi- 
cations of  electors.  The  qualifications  pre- 
scribed by  the  statute  of  incorporation  for 
electors  of  trustees,  cannot  be  abridged  or 
extended  by  act  of  the  trustees  or  corpo> 
rators.  N.  T.  Supreme  Ct,  1845,  People  «. 
Phillips,  1  Den.  888. 

82.  Every  person  qualified  under  the  stat- 
ute has  a  right  to  vote  for  trustees.  No 
additional  qualification  can  be  imposed  by 
by-laws.*    Tb. 

83.  In  general,  where  the  charter  vests  the 
admission  of  members  in  the  body  at  large, 
a  power  vested  in  the  directors,  to  provide 
for  the  admission  of  members,  gives  them 
only  a  right  to  prescribe  in  their  by-laws,  the 
tifne^  place,  and  manner  of  holding  the  elec- 
tion of  members,  and  not  the  right  to  pass  a 
by-law  imposing  a  test  of  membership  not 
contemplated  by  the  charter.  Thus,  where 
one  section  of  an  act  incorporating  a 
savings  institution,  provided  that  there 
should  be  a  meeting  of  the  members, 
annually,  for  the  choice  of  directors  from 
among  the  members;  and  a  following  sec- 
tion provided  that  the  directors  should  have 
power  to  provide  for  the  admission  of  mem- 
bers ;  and  a  subsequent  legislative  act  de- 
clared that  stockholders  should  have  a  right 
of  voting  for  directors,  and  that  they  should 
be  eligible  for  directors;  and  a  by-law  was 
passed,  by  the  directors,  elected  in  pursuance 
of  this  last  act,  providing  that  every  person 

*  Thus  a  by-law  of  the  Paaaaic  k  Hackensack  Bridge 
Company,  declaring  each  proprietor  entitled  to  as  vaxar 
votes  as  he  has  shares  of  stock  was  Held  contrary  to  the 
charter  of  the  company,  and  void.  The  claim  of  having 
one  vote  for  each  share  does  not  rest  on  the  common  law  or 
any  of  lis  principles.  It  wholly  depends  on  the  grant  of 
the  legislature.    Taylor  n.  Griswold,  2  &r«0n,222. 

A  corporation  has  no  power  to  exclude  an  Integral  part  of 
the  body,  where  a  charter  gives  them  a  right  of  election. 
Rex  «.  Spencer,  8  Burr.  1827;  Newliog  v.  Frands,  8 
Dumf.  A  E.  189;  Rex  «.  Head,  4  Bvirr.  S516. 

But  compare  Case  of  CorporatioDS,  4  Ob.  T& 
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quired  for  the  purpoee  of  effecting  the  im- 
prorementa  specified  in  their  act,  with  certain 
powers  of  disposing  of  superfluous  lands, 
— HM^  that  they  were  entitled  to  take  the 
whole  of  the  lands  scheduled  in  their  act, 
even  though  with  the  arowed  object  of  re- 
selling a  portion  of  such  lands  to  a  railway 
company  (one  of  the  purposes  of  their  act 
being  to  obtain  money  for  the  improvements), 
and  that  they  were  not  incapacitated  from 
taking  the  whole  of  the  lands  comprised  in 
the  schedule,  although  before  they  obtained 
their  power  to  take  land  they  had  contracted, 
conditionally  upon  their  obtaining  such  pow- 
er, to  sell  the  lands  for  a  certain  sum.    Tb. 

For  cases  illustrating  the  powers  conferred 
on  Particalar  corporations  to  take  lands, 
and  how  they  are  to  be  exercised,  which  de- 
pend at  all  upon  the  distinctive  purpose  or 
character  of  the  corporation,  see  the  titles  of 
the  various  coiporationa,  particularly  Rail- 

BOAP  COMPAIOEB. 

2.  Wluxt  property  may  he  taken, 

85.  BnildingH.  Where  a  railroad  compa- 
ny was  authorized  to  enter  upon  and  appro- 
priate land  necessary  for  the  purposes  of  their 
road, — ^<;^  that  they  had  the  right  to  remove 
a  dwelling  house  on  their  route.  Pa.  Su- 
preme Ct,  1S50,  Brocket  v.  Ohio  &  Pennsylva- 
nia R.  R  Co.  14  Pa,  8t.  241. 

86.  Where  a  railway  company  were  re- 
strained by  charter  from  taking  any  house, 
yard,  gnrden,  &c.,  unless  they  purchased  the 
whole  premises, — ffeldy  that  a  yard  for  bond- 
ing foreign  timber  was  not  within  the  piD- 
viso.  Chancery,  1839,  Stone  v.  Commercial 
Railway  Co.  9  Bim.  621 ;  1  Bug.  Bailto.  Cm. 
876. 

37.  Right  of  way.  A  right  to  enter  upon 
land,  conferred  upon  a  corporation  for  the 
purposes  of  constructing  their  works,  catmot 
be  arrested  by  the  existence  of  an  incorpo- 
real hereditament  issuing  or  served  out  of  it ; 
and  a  railroad  company,  therefore,  under 
power  to  take  land  may  appropriate  a  right 
of  way  over  it,  under  the  maxim,  omne  ma- 
jus  eantinet  in  ee  minus.  Pa.,  Supreme  Ct. 
1867,  Philadelphia  &c.  R.  R  Co.  v.  Wil- 
liams, 54  Pa.  St.  108. 

88.  Under  a  provision  in  the  charter  of  a 
raikoad  company  empowering  the  company, 
when  it  shall  be  necessary,  in  the  construction 
of  the  road,  to  cross  streams  of  water,  roads 
or  ways,  provided  such  roads,  &c,  shall  be  re- 


stored, as  near  as  practicable,  to  their  former 
state  and  usefulness,  a  turnpike  road  may  bo 
entered  upon  in  the  same  manner  as  any  other 
highway,  upon  compensation  being  made 
to  the  corporation  for  injury  sustained.  Vt. 
Supreme  Ct.  1849,  White  River  Turnpike 
Co.  «.  Vermont  Central  R  R  C6.  21  Vt.  590. 
89.  That  a  turnpike  road  comes  within 
the  description  of  a  public  road  or  highway 
in  a  statute  authorizing  a  corporation,  in 
constructing  a  canal,  to  occupy  roads  and 
highways, — see  Rogers  «.  Bradshaw*  20 
Johns.  785. 

40.  Land  of  another  company.  That  a 
corporation,  authorized  to  have  land  con- 
demned to  its  use,  may  take  the  land  of  an 
incorporated  powder  manufacturing  com- 
pany,—«ee  BellonaCompany^s  Case,  SBland^ 
442. 

41.  Franchises.  The  principle  that  the 
charter  of  a  corporation  is  a  contract  whicli 
the  legislature  cannot  impair,  against  their 
assent,  does  not  preclude  the  legislature  from 
taking  their  franchise  and  property  for  pul>- 
lie  use  upon  making  compensation.  Their 
powers  and  privileges,  including  everything 
which  constitutes  their  franchise,  are  held 
and  enjoyed  in  the  same  manner  and  by  the 
like  tenure  as  all  other  property  and  rights 
under  our  constitution  and  laws.  They  can 
claim  no  special  exemption  or  privilege  for 
their,  franchise.  It  is  subject  to  the  same 
sovereign  right  of  eminent  domain,  by  whicli 
the  property  and  rights  of  all  subjects  and 
individuals  are  liable  to  be  taken  and  ap- 
propriated to  a  public  use,  in  the  manner 
provided  in  the  constitution,  whenever  the 
legislature  shall  deem  that  the  public  exigen- 
cies require  it.  Thus  a  franchise  to  build 
and  maintain  a  bridge  may  be  taken  and 
appropriated  to  a  public  use,  and  the  right 
of  a  corporation,  under  a  charter  from  a 
State  legislature,  to  erect  and  keep  up  a 
bridge  and  take  tolls  thereon^  may  be  taken 
for  a  highway.  U.  S.  Supreme  Ct.  1847, 
West  River  Bridge  Co.  ©.  Dix,*  6  IIou>.  607 ; 
1851,  Richmond  &c.  R.  R  Co.  v.  Louisa  R. 
R  Co.  18  Bow.  71 ;  S.  P.  Mass.  Supreme  Ct^ 

*  See  alio,  in  support  of  the  general  propodtion  that  a 
franchiee  may  be  taken  in  Tirtue  of  eminent  domain,—* 
Pierce  v.  Bomenworth,  10  ^V.  //.  870 ;  11  X.  II.  SO:  Croriity 
0.  Hanover,  86  N.  H.  404;  20  La%c  Jltp.  646;  Jamct  Mtct 
k  Kansas  Co. «  Thompson,  8  GratL  S70 ;  Neweastle  RaO- 
way  «.  P.  k  J.  Railway,  8  Irtd,  461 ;  Tackahoe  Canal  Oow 
r.  T.  k  James  River  Railway,  11  Leigky  42 ;  Bonaparte  «c 
Camden  k  Amboy  R.  R.  Ca  1  Baldv.  805. 
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1854,  Boston  &  Lowell  R  R  Co.  v.  Salem  &  | 
Lowell  R.  R.  Co.  2  Qray^  1,  85 ;  Springfield 
«.  Connecticut  River  R.  R  Co.  4  Cuth.  68 ; 

1855,  Central  Bridge  Co.  v.  City  of  Lowell, 
4  (Tray,  474;  Ccmn.  Supreme  Ct.  1845,  En- 
field Toll  Bridge  Co.  o.  Hartford  &  New 
Haven  R.  R.  Co.  17  Conn,  40  ;  The  Same  v. 
The  Same,  Id,  454. 

As  to  the  general  nature  and  transferability 
of  Franchises,  see  Frai^chisbs. 

42.  It  is  now  well  settled  that  there  is  no 
implied  contract  by  the  State  in  a  charter  of 
a  turnpike  or  other  private  corporation,  that 
their  property,  or  even  their  franchise  itself, 
shall  be  exempt  from  the  common  liability 
of  the  property  of  individuals  to  be  taken 
for  the  public  use ;  that  it  may  be  taken,  on 
proper  compensation  being  made;  that  a 
railroad  is  an  improved  highway,  and  that 
property  taken  for  its  use,  by  authority  of 
the  legislature,  is  property  taken  for  the 
public  use,  as  much  as  if  taken  for  any  other 
highway ;  and  that  the  legislature  may 
delegate  its  power  to  a  ndlroad  corporation, 
to  take  private  property  for  public  use  in  the 
construction  of  their  railroad,  as  well  as  to 
a  turnpike  corporation  to  take  the  like 
property  for  the  public  use  in  the  construc- 
tion of  a  turnpike  road.  Vt.  Supreme  Ct, 
1849,  White  River  Turnpike  Co.  v,  Vermont 
Central  R.  R  Co.  21  Vt  590. 

43.  The  legislature  may  authorize  the  lay- 
ing out  of  a  common  public  highway  over  a 
road  made  by  a  turnpike  corporation,  and 
the  taking  of  the  franchise  of  the  corpora- 
tion for  that  purpose,  notwithstanding  the 
charter  of  the  corporation  is  still  in  force, 
and  the  corporation  in  possession  of  the  road 
constructed  by  virtue  of  it ;  provided  com- 
pensation is  made  to  the  corporation  for 
their  property  thus  taken.  N,  H,  Superior 
Ct.  1886,  Barber  «.  Andover,  8  N,  H,  898 ; 
Vt.  Supreme  Ct,  1848,  Armington  v.  Town 
of  Bamet,  15  Vt.  745. 

44*  An  exclusive  right  to  maintain  a  toll 
Imdge  within  certain  limits,  is  a  franchise 
-which  may  be  appropriated  for  the  public 
good  upon  just  compensation  being  made 
therefor.  Term,  Supreme  Ct.  1858,  Red 
Biver  Bridge  Co.  v.  Mayor  &c.  of  Clarks- 
TiUe,  1  Sfuied,  176. 

45.  Under  the  general  railroad  law  of 
Kew  Hampshire  of  1844  (Comp.  Stat.  ch. 
52,  §  11),  providing  that  any  real  estate, 
franchise,  or  easement  of  any  corporation 


may  be  taken  for  a  highway,  in  the  same 
manner  as  the  real  estate  of  individuals,  the 
track  or  other  property  of  one  railroad  com- 
pany may  be  taken  by  another,  if  it  appear 
that  the  public  good  requires  such  taking. 
N,  H,  Superior  Ct,  1868,  Northern  Railroad 
«.  Concord  &  Claremont  Railroad,  7  Foet. 
188. 

46.  Whether,  if  the  charter  of  a  corpora- 
tion contain  an  express  stipulation  against 
its  property  being  taken  away  by  the  right 
of  eminent  domain  this  would  secure  it, — see 
West  River  Bridge  v,  Dix,  6  Haw.  (  U,  S,)  507 ; 
Piscataqua  Bridge  Co.  o.  New  Hampshire 
Bridge  Co.  7  ^.  If.  85 ;  Washington  Bridge 
V,  State,  18  Conn.  58 ;  Washington  &  Bal- 
timore Turnpike  Co.  v.  Baltimore  &  Ohio 
Railway  Co.  10  OiU  d  J,  892 ;  Harvey  v. 

Thomas^  10  WaUs^  63 ;  Harvey  v,  Lloyd,  8 
Barr,  881 ;  Shoenberger  v,  MulhoUan,  8 
Barr,  134. 

47.  A  stipulation  that  the  property  or 
franchises  of  a  corporation  shall  not  be  taken 
for  public  use  upon  just  compensation,  if  re- 
quired by  the  public  exigencies,  cannot  be 
implied  or  inferred  from  the  grant  of  the 
right  to  organize  as  a  corporation,  or  to  ac- 
quire property  for  a  particular  use,  and  to 
take  a  compensation  in  tolls  for  the  use  of 
it.  Nor  can  it  be  inferred  from  the  fact 
that  the  property  is,  in  its  nature,  an  incor- 
poreal hereditament, — e,  g.  a  right  of  way. 
The  fact  that  the  corporation  does  not  own 
the  fee  of  the  land  over  which  their  road  is 
constructed,  does  not  imply  any  such  stipu- 
lation, nor  the  fact  that  a  part  of  the  prop- 
erty is  a  franchise.  Incorporeal  heredita- 
ments, as  well  as  a  fee,  may  be  taken,  and 
this  whether  the  property  of  an  individual 
or  a  corporation.  N,  H.  Superior  Ct.  1840, 
Backus  t.  Lebanon,  11  N.  H,  19;  followed 
1858,  Northern  R  R  «.  Concord  &c.  R  R 
7  Foet,  188. 

48.  Even  if  the  taking  of  the  property 
may,  incidentally,  put  an  end  to  the*  exer- 
cise of  the  corporate  powers  because  nothing 
is  left  for  their  exercise,  this  is  no  objection. 
There  is  no  implied  contract  that  the  corpora- 
tion may  not  be  dissolved,  or  its  operation 
be  suspended  by  a  subsequent  exercise  of  the 
right  of  eminent  domain,  if  their  property, 
franchise  included,  is  of  such  a  nature  that 
that  power  may  opererate  upon  it.  [7  N.  H. 
85 ;  8  Id.  898 ;  10  Id.  869.]  N,  H,  Superior 
Ct.  1840,  Backus  v.  Lebanon,  11  N.  H.  19. 
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49.  A  proYkion  in  the  charter  of  a  corpo- 
ration by  which  the  State  reaerres  the  right 
to  purchase  the  property  after  a  certain  pe- 
riod, does  not  imply  in  any  manner  a  relin- 
quishment of  the  right  to  take  the  property 
of  the  corporation,  or  any  part  of  it,  if  re- 
quired for  public  use,  upon  making  just  com- 
pensation,   lb, 

50.  Where  a  corporation  created  by  the 
legisUture  was  authorized  to  erect  a  toU 
bridge ;  and  in  the  charter  it  was  provided, 
that  *''  no  person  or  persons  shall  have  liberty 
to  erect  another  bridge  "  within  certain  lim- 
its,— Held^  that  this  was  not  a  contract,  beyond 
the  grant  of  a  franchise,  which  precluded  the 
State  from  authorizing  another  bridge  to  be 
made  within  the  limits,  on  compensating  the 
first  company  for  the  injury  to  them.  Ckmn. 
Supreme  Ct,  1846,  Enfield  Toll  Bridge  Co.  f>. 
Hartford  &  New  Haven  R  R  Go.  17  0(mn. 
454. 

8.   What  constitutes  a ''tahing,^ 

51.  Temporary  user.  The  constitutional 
provision  declaring  that  *^  private  property 
shall  not  be  taken  for  public  uses  without 
just  compensation"  does  not  prohibit  the 
legislature  from  authorizing  a  temporary  ex- 
clusive occupation  of  the  land  of  an  individ- 
ual, during  incipient  proceedings  to  the  ac- 
quisition of  a  title  to  it,  or  an  easement  in 
it,  for  a  public  use,  although  such  occupation 
may  be  more  or  less  injurious  to  the  owner ; 
but  precludes  the  acquisition  of  any  title, 
easement,  or  permanent  appropriation  of  the 
land,  fit>m  the  owner,  without  an  actual  pay- 
ment or  tender  of  a  just  compensation.  Such 
occupation  becomes  unlawful,  unless  the  title 
or  the  easement  is  acquired  within  a  reasona- 
ble time;  otherwise  the  occupiers  become 
trespassers  ah  initio.  Me.  Supreme  Ct.  1852, 
Cushman  «.  Smith,  84  J/«.  247 ;  1857,  Nichols 
V.  Somerset  &  Kennebec  R  R  Co.  43  Me.  850. 

52.  A  law  which  authorizes  an  entry  upon 
another  man^s  land,  for  the  purpose  of  mak- 
ing the  preliminary  or  final  surveys  for  a  cor- 
porate work,  before  compensation  is  made, 
is  constitutional,  if  it  makes  suitable  provision 
for  compensation  in  case  the  land  is  subse- 
quently taken  therefor.  Unless  the  legisla- 
ture possess  power  to  authorize  an  entry  for 
this  purpose,  a  clause  of  the  constitution  per- 
mitting private  property  to  betaken  for  public 
use,  upon  making  just  compensation  would 
be  nugatory.    A  constitutional  provision  that 


private  property  shall  not  be  taken  for  public 
use,  &C.,  docs  not  prohibit  the  legislature 
from  permitting  an  entry  to  be  made  upon 
the  property  of  an  individual,  for  the  purpose 
of  a  preliminary  examination.  The  prohibi- 
tion relates  only  to  the  taling  it  for  public 
use  without  just  compensation.  If.  Y.  Su- 
preme Ct.  1850,  Polly  V.  Saratoga  &  Wash- 
ington R  R  Co.  9  Barb.  449. 

58*  The  use  by  a  company,  of  land  acfjoin- 
ing  their  railroad,  for  a  cartway,  while  con- 
structing their  road,  is  not  within  the  limits 
of  the  commissioner's  appraisal,  especially 
when  it  appears  that  the  land  taken  for  the 
road  is  sufficiently  ample  in  width  for  cart- 
ways. Such  use  is  prima  fade  for  the  pur* 
poses  of  convenience,  not  of  necessity,  and 
without  the  consent  of  the  owner  of  the  land, 
is  ordinarily,  a  mere  trespass.  The  only  use 
ofacyoining  lands,  for  passage  during  the 
construction  of  a  railroad,  that  can  come 
within  the  limits  of  the  appraisal,  extends  to 
gaining  access  to  the  land  taken.  Vt.  Su-^ 
preme  Ct,  1858,  Sabin  v.  Vermont  Central  R 
R  Co.  25  Vt  868. 

54,  A  corporation  having,  under  the  act 
of  Parliament,  right  to  take  land  for  certain, 
public  works,  gave  notice  to  the  owner  of  the 
inheritance,  of  an  intention  to  take  it  They 
then  entered  regularly  upon  the  land  for  the 
purpose  of  surveys,  &c,  and  afterwards  their 
contractors,  without  the  knowledge  of  the 
corporation,  but  with  the  assent  of  the  occu- 
pying tenants,  brought  some  wagons,  and 
rails,  and  other  implements  on  the  land,  and 
there  left  them,  but  did  not  conmienoe  the 
works,  or  do  any  damage.  This  was  done 
without  obtaining  the  assent  of  the  plaintifi*, 
but  it  became  known  to  his  agent  in  the  end 
of  December.  In  the  beginning  of  the  follow- 
ing February,  without  any  previous  commu- 
nication with  the  defendants,  he  filed  his  bill 
for  an  injunction  to  restrain  them  from  allow- 
ing the  wagons,  &c.,  to  remain  on  the  land, 
and  from  taking  possession  of  the  land  until 
they  had  complied  with  the  provisions  of  the 
lands  clauses  consolidation  act.  Meld, ihat 
though  the  corporation  were  bound  by  the 
acts  of  their  contractors,  the  acta  done  were 
not  a  taking  possession  ?rithin  the  meaning- 
of  the  act,  and  that  the  bill  waa  improperly 
filed.  F.  Chan.  Ct.  1852,  Standish  f>.  Mayor 
&c,  of  Liverpool,  16  JSfng.  L.  dh  Mq,  fi55 ;  1 
Drew,  1. 

55.  Incidental  i^jiiries.  The  making  of  a 
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ptiblic  improvement  in  the  yicinity  of  private 
property,  which  is  incidentaUy  injured  there- 
by, bnt  no  part  of  which  is  taJcen  or  used  for 
the  construction  of  the  work,  is  not  a  taking 
of  private  property  for  public  use,  within  the 
constitutional  provision  requiring  the  pay- 
ment of  compensation.  Wis.  Bvpreme  Ct, 
1862,  Alexander  «.  City  of  Milwaukee,  16 
Tri«.247. 

56*  A  corporation,  in  constructing  their 
works,  raised  a  high  embankment  near  to, 
and  in  front  of,  the  plaintiff^s  house,  so  that 
pl&intiff  could  not  pass  and  repass  to  and 
from  the  same,  and  for  this  injury  the  plain- 
tiff claimed  damages.  HM^  that  as  the  char- 
ter of  the  company  only  required  them  to 
make  compensation  for  lands  which  were 
taken  for  the  corporate  purposes,  they  were 
not  liable  for  such  consequential  damages; 
that  simply  affecting  land  injuriously,  by 
the  construction  of  their  works,  was  not  a 
taking  of  it  for  public  use,  within  the  pur- 
view of  the  constitution ;  that  the  company 
were  justified,  under  their  charter,  in  build- 
ing their  road  in  a  prudent  and  reasonable 
manner,  and  could  not  be  subjected  to  dam- 
ages lesulting  to  individuals,  whose  lands 
had  not  been  taken  by  them.  Vt.  Supreme 
Ct,  1858,  Richardson  o.  Vermont  Cenlxal  R. 
R  CJo.  25  Vt.  466. 

57*  Where  a  railroad  company  having 
power  by  charter  to  take  land,  and  being 
made  liable  for  all  damages  to  any  person  or 
persons,  excavated  a  lot  a^oining  plain- 
tiff *s,  so  as  to  weaken  the  foundations  of  his 
house,  and  erected  an  embankment  in  the 
highway  opposite  his  house,  so  as  to  ob- 
scure the  light,  and  render  it  otherwise  unfit 
for  use, — Mddj  that  this  did  not  constitute  a 
taking  of  plaintiff's  land  within  the  mean- 
ing of  the  charter,  and  that  the  company 
were  bound  to  make  compensation  for  conse- 
quential damages.  Conn,  Supreme  Ct.  1851, 
Bradley  «.  New  York  &  New  Haven  R.  R 
Co.  21  Conn.  294. 

58*  Injury  to  a  mill  privilege  upon  a  navi- 
gable stream,  by  a  rise  in  the  waters  caused 
by  improvements  in  the  navigation, — Ssld^ 
not  a  taking  of  private  property,  which  is  a 
subject  of  compensation,  il^  T.  Ct.  of  Er- 
ran,  1886,  Canal  Appraisers  v.  Tibbits,  17 
Wend,  671. 

59.  Though  a  franchise — e,  g,  the  right  to 
maintain  a  toll  bridge — ^is  private  property,  a 
diminution  of  its  productiveness,  by  means 
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of  the  opening  of  a  free  highway  in  the 
neighborhood,  is  not  a  talnng  of  it,  within 
the  provision  of  the  constitution.  2f,  Y, 
Supreme  Ct,  Sp,  T,  1852,  Matter  of  Hamilton 
Avenue,  14  Barb,  405.  Compare  Red  River 
Bridge  Co.  «.  Clarksville,  1  Sneed  {Tenn,\ 
176. 

60*  Where  a  corporation  located  a  plank 
road  upon  a  county  road, — Hdd,  that  the 
corporation  was  liable  for  damages  caused  by 
making  such  road, — e.  g,  by  endangering  the 
stability  of  houses  along  the  line  of  the  road 
by  excavations.  Mo,  Supreme  Ct,  1855,  Wil- 
liams f .  Natural  Bridge  Plank  Road  Co.  21 
Mo,  580. 

61.  The  grant  of  the  right  of  locating  a 
plank  road,  upon  a  county  road,  does  not  ex- 
clude the  idea,  that  the  owner  of  the  soil, 
over  which  the  road  passes,  should  have  com- 
pensation, for  any  ii^ury  he  may  sustain,  by 
changing  a  county  road  into  a  plank  road.  J^. 

62.  Effect  of  previous  taking.  It  is  not 
a  good  objection  to  a  proceeding  to  ascertain 
the  value  of  land  taken  for  public  use  by 
authority  of  law  and  the  constitution,  that 
it  had  been  previously  taken  possession  of 
without  authority.  Pa,  Supreme  Ct,  1842, 
Borough  of  Hamsburg  v,  Crangle,  8  Watte 
A  8,  460. 

68.  That  a  company  wOl  not  be  deprived 
of  the  power  to  take  land  for  the  necessary 
use  of  their  works,  when  the  emergency 
arises,  by  having  previously  attempted  to 
take  it,  for  other  purposes,  not  warranted  by 
their  act, — see  Webb  «.  Manchester  &  Leeds 
Railw.  Co.  1  Ehig,  Bailw,  Cos.  676 ;  Simpson 
«.  Lancaster  &  Carlisle  Railway  Co.  4  Bng, 
IktiUe,  Cos.  625;  Williams  v.  South  Wales 
Railway  Co.  18  Jur,  448;  ^  De  Qex  ds  S, 
364. 

64.  That  the  i)ower  of  taking  land  by  a 
company  is  exhausted  by  a  location;  the 
company  cannot  be  indulged  with  another 
choice, — see  Neal  «.  Pittsburgh  &c.  R  R.  Co. 
2  OranVa  Caa,  187. 

65.  Where  a  railway  company  has  power 
to  take  a  certain  quantity  of  land,  that  power 
is  not  exhausted  by  their  taking,  in  the  first 
instance,  a  smaller  quantity,  if  they  subse- 
quently find  that  the  quantity  comprised  In 
their  first  purchase  is  not  sufficient  for  their 
works.  Tlius,  a  railway  company,  having 
given  notice  of  their  intention  to  form  a  rail- 
way under  an  individuaVs  land  by  means 
of  a  tunnel,  and  to  treat  with  him  for  the 
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amount  of  compensation,  are  not  thereby 
precluded  irom  afterward  giving  notice  of 
their  intention  to  take,  or  j&om  appropriating 
the  surface  of  the  same  land,  where  they 
find  that  the  making  of  the  tunnel  is  imprac- 
ticable or  dangerous  to  the  buildings  on 
the  surface.  Chancery^  1848,  Stamps  o.  Bir- 
mingham &c.  Railway  Co.  17  Law  J.  N,  8. 
481 ;  7  Eofre,  251. 

6^  Where  the  legislature  confer  the  power 
upon  two  railway  companies  to  purchase 
compulsorily  the  same  piece  of  land,  and 
one  company  has  taken  the  laud  and  con- 
structed their  road  upon  it,  equity  will  en- 
join the  other  company  from  proceeding  to 
take  it  compulsorily  for  their  use,  until  the 
conflicting  rights  of  the  companies  are  de- 
termined, by  a  trial,  at  law.  F.  Chan,  Ct. 
1851,  Manchester  &c.  Railway  Co.  «.  Great 
Northern  Railway  Co.  12  Eng,  L,  dtEq.  216 ; 
9  Eare^  284.  Compare  Lancaster  &  Carlisle 
Railway  Co.  «.  Maryport  &  Carlisle  Railway 
Co.  Eng.  BaiUo.  Cm,  504. 

4.  The  titU  aeguired, 

67.  What  right  is  obtained  by  the  cor- 
poration. Where  a  statute  authorizes  a  mu- 
nicipal corporation  to  take  land  and  water, 
for  the  purpose  of  conveying  water  into  the 
city,  for  the  use  of  said  city,  a  taking  in  in- 
idtum  of  the  bed  of  a  stream  and  the  water, 
and  paying  the  damages  assessed,  can  only 
be  for  such  a  use  as  is  necessary  for  the  pur- 
pose specified  in  the  act,  as  there  is  no  au- 
thority to  take  more;  and  therefore  the 
owner  retains  the  right  to  make  any  use  not 
interiering  with  the  above  purpose.  Md, 
Ct,  of  Appeali,  1859,  Kane  «.  Mayor  &c  of 
Baltimore,  15  Md,  240. 

68.  The  fee  in  land  taken  for  the  pur- 
pose of  constructing  a  railroad,  under  the 
laws  of  Kew  Hampshire,  remains  in  the 
owner  of  the  soil  from  whom  the  land  is 
taken,  subject  to  the  easement  of  the  corpo- 
ration, as  leased  to  them  by  the  State.  The 
exclusive  right  of  property  in  the  land, —  in 
the  trees  and  herbage  upon  its  surface,  and 
the  minerals  below  it, — remains  unchanged, 
subject,  always,  to  the  right  of  the  corpora- 
tion to  construct  and  operate  a  railroad  over 
and  through  it,  as  authorized  by  law.*  JV.  S. 

*  In  New  York  it  hu  been  decided  that  provision  of  1  Rer. 
Stat  84M),  {  5,  lubd.  11,— empowering  the  electors  of  each  town 
to  inad«  rolM  and  regalatloDi  for  aseertainlng  the  nfliGlency 


Supreme  Ct.  1856,  Blake  «.  Rich,  U  KH, 
282 ;  1859,  Chapin  v,  Sullivan  R.  R  89  If. 
H.  564. 

69.  It  ieems,  that  where  land  is  taken  for 
a  railroad  by  the  appraisal  of  the  commis- 
sioners and  selectmen,  the  corporation  are 
entitled  to  employ  the  whole  or  any  portion 
of  the  earth,  stone  and  gravel,  excavated  on 
one  portion  of  the  line,  in  the  proper  con- 
struction of  any  other  portion  thereo£  8ee 
Chapin  «.  Sullivan  R  R.  89  N.  H.  564. 

70.  A  clause  in  the  charter  of  a  corpora- 
tion, authorizing  the  company  to  take  and 
hold  land  necessary  for  the  construction  of 
their  road,  and  to  remove  thence  earth,  tim- 
ber, and  other  material  required  for  such 
construction,  does  not  authorize  the  servants 
of  the  company  to  enter  upon  land,  not  so 
taken,  for  the  construction  of  the  road,  and 
to  remove  materials  therefrom  against  the 
will  and  without  the  consent  of  the  owners 
of  the  land.  Me.  Supreme  Ct  1856,  Parsons 
«.  Howe,  41  Me,  218. 

71*  One  whose  land  has  been  taken  for  a 
railroad,  has  no  right  to  afterward  enter 
thereupon,  and  dig  and  carry  away  the  turf,  or 
do  any  other  act  which  in  any  degree  inter- 
rupts or  endangers  its  use  by  the  railroad  com- 
pany ;  and  for  such  entry  he  will  be  liable 
in  trespass.  Vt.  Supreme  Ct.  1859,  Connect- 
icut &c.  R.  R.  Co.  «.  Holton,  82  Vt.  48. 

72.  Where,  under  the  charter  of  a  turn- 
pike company,  which  requires  the  corpora- 
tion to  open  a  road  not  exceeding  a  certain 
width,  the  owner  of  land  taken  has  been 
compensated  by  the  assessment  of  damages, 
he  has  no  further  claim  on  the  wood  grow- 
ing on  the  land,  and  cannot  maintain  an 
action  against  a  contractor  for  cutting  and 
selling  the  wood.  Ohw  Supreme  Ct.  1841, 
Pratherv.  Ellison,  10  Ohio,  896. 

7S«  Obligation  to  repair.  A  corporation 
diverting  a  stream  from  its  natural  channel 
are  bound  to  restore  it,  and  preserve  it  In  its 
former  state  as  nearly  as  possible,  if  so  doing 

of  all  fenoei  In  lueh  town,  and  for  detennlning  the  tloMS 
and  manner  In  which  cattle,  horeea,  or  sheep  aball  be  per- 
I  mltted  to  go  at  large  on  highways,—  la  not  In  conflict  with 
the  provision  of  art.  1,  $  6.  of  the  Constltntlon  of  18M,  against 
taking  private  property  for  public  use  without  Just  ccnpen- 
satlon.  One  whose  land  Is  taken  for  a  highway  !■  compen- 
sated, not  only  for  parting  with  the  right  of  way,  bat  for 
parting  with  the  right  of  pasturage.  Grlffln  «.  Martin, 
Barb,  897.  This  decision  was  followed  and  approved  in 
Haidenbufgh  «.  Lockwood,  96  Barb.  9,  but  was  disapproved 
In  WiUlams  r.  Michigan  Central  R.  R.  Co.  9  Mi6h.iOibb4\ 
89T. 
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is  requisite  to  Becme  the  interests  of  the 
owners  of  land  upon  such  stream.  N.  T,  Ct. 
of  AppedU^  1867,  Cott  v.  Lewiston  R.  R  Co. 
86  N.  r.  214 ;  84  Hau>,  Pr.  234.  And  see 
Hooker  «.  Canal  Co.  14  Contk  146. 

74*  Where  a  company,  which  was  author- 
ized by  charter  to  make  a  river  navigable, 
for  the  purpose  of  making  a  new  channel,  cut 
through  a  highway,  rendering  a  bridge  nec- 
essary to  carry  the  highway  over  the  cut, — 
Edd,  that  the  company  were  bound  to  keep 
the  bridge  in  repair.  K.  B.  1815,  Rex  «.  Ker- 
rison,  8  MauU  <t  S.  626. 

75.  Where  a  public  company,  (a  naviga- 
tion company),  under  the  powers  conferred 
by  the  legislature,  "  to  amend  or  alter  such 
bridges  or  highways  as  may  hinder  the  navi- 
gation, leaving  them  or  others  as  convenient 
in  their  room,"  destroyed  a  ford  and  substi- 
tuted a  bridge, — HM^  that  they  were  liable  to 
keep  the  bridge  in  repair.  K.  B.  1810,  Rex 
«.  Inhabitants  of  Kent,  18  B(uty  220;  1811, 
Rex  V.  Inhabitants  of  Lindsey,  14  Ecutj  817. 

76.  When  power  was  conferred  upon  a 
navigation  company  to  use  a  public  drain, 
by  substituting  another,  or  others, — Hdd^  that 
the  company  were  bound  to  keep  in  repair 
the  substituted  drains,  as  well  as  to  make 
them.  0.  P.  1840,  Priestley  v.  Foulds,  2 
Bng.  Baiho.  C<u,  422 ;  2  Mann.  A  G,  175 ;  2 
Soatt,  K  B.  205. 

77.  As  to  Feversion*  Land  which  is 
taken  by  the  State  for  the  public  use,  either 
by  a  fee-simple  purchase,  or  through  the  ex- 
ercise  of  the  right  of  eminent  domain,  does 
not  revert  to  the  original  owner  on  cessation 
of  use.  Pa,  Supreme  Ct,  1865,  Haldeman  v. 
Pennsylvania  Central  Railroad,  50  Pa.  8t, 
425. 

7S.  Thus  it  was  Bdd,  that  the  title  to 
land  permanently  taken  under  the  Pennsyl- 
vania acts  of  1826  and  1827,  for  the  construc- 
tion of  the  Pennsylvania  Canal,  became  upon 
payment  of  damages  awarded,  absolute  in 
the  State ;  that  it  passed  to  the  grantee  of  the 
State,  the  defendant  corporation,  under  the 
act  of  1857,  which  provided  for  the  sale  of 
the  canal ;  and  did  not  revert  to  the  grantee 
of  the  original  owner  on  a  change  being  made 
in  the  course  of  the  canal  by  the  canal  com- 
miasionerB,  previous  to  the  sale.    lb. 

79,  The  title  to  premises  appropriated  by 
a  State  for  the  construction  of  its  public 
-works  vests  in  the  State ;  and  it  acquires  an 
estate  in  fee  in  such  premises.    Hence,  upon 


an  abandonment  of  their  use  for  the  purposes 
for  which  they  were  seized,  the  title  does  not 
revert  to  the  original  owner,  but  remains  in 
the  State.  JVl  F.  Ct  o/Appeah,  1854,  Rex- 
ford  ».  Knight,  11  iV.  Y.  (1  Kern.)  808. 

80.  When  the  fee  of  lands  is  acquired  by 
a  municipal  corporation  under  a  legislative 
power  to  take  the  lands  for  a  specified  pur- 
pose, upon  paying  compensation,  no  rever- 
sionary interest  remains  in  the  former  owner, 
even  though  the  particular  use  for  which  the 
land  was  originally  taken  ceases.  N.  T.  Ct. 
of  Appeals^  1852,  Hey  ward  v.  Mayor  &c.  of 
New  York,  7  JV.  T.  (8  8eld.)  314. 

81.  A  grant  by  the  legislature  to  a  corpo- 
ration of  property  in  fee  simple  absolute,  on 
payment  of  compensation,  will  not  be  con- 
strued as  a  conditional  fee  or  usufruct,  leav- 
ing the  possibility  of  a  reverter  to  the  orig- 
inal owner  on  the  lapse  of  the  particular  use, 
but  will  be  held  to  have  vested  the  entire 
property  forever  in  the  grantee.  U.  S.  Circ. 
Ct  (iVT.  F.)  1848,  De  Varaigne  v.  Fox,  2 
Blatch.  C.  Ct.  95. 

82.  If  a  change  in  the  destination  of  the 
property  granted,  after  a  continuance  for 
twenty-six  years  of  the  use  of  it  first  contem- 
plated, raises  any  right  or  interest,  on  the 
part  of  the  original  owner,  it  is  of  an  equita- 
ble character,  cognizable  only  in  chanceiy 
and  not  at  law.    lb. 

88.  Where  a  State  takes  land,  after  mak- 
ing ample  provision  for  compensation,  and 
builds  a  railroad  upon  it,  which  it  subse- 
quently conveys  to  a  corporation,  a  man  can- 
not claim  damages  against  the  corporation 
for  any  land  originally  taken.  Mieh.  Supreme 
Ct.  1855,  People  v.  Michigan  Southern  R.  R 
Co.  8  Mieh.  406. 

84.  A  railroad  company  erected,  on  a  part 
of  the  land  which  belonged  to  the  complain- 
ant, and  which  the  company  had  caused  to 
be  condemned  for  railroad  purposes,  a  house 
for  the  accommodation  of  passengers  waiting 
for  the  arrival  of  the  cars.  Eeldy  that  though 
the  house  was  sometimes  used  for  a  tavern 
and  store,  the  complainant  had  no  claim  to 
the  house  by  reason  of  an  abandonment  or 
cessation  of  tho  use  for  which  it  was  built; 
nor  was  he  entitled  to  an  injunction  to  re- 
strain the  use  of  the  building  as  a  hotel. 
Md.  Ct.  of  Appeals^  1852,  Hamilton  t.  An- 
napolis &  Elk  Ridge  R  R.  Co.  1  Md.  558. 

85.  The  title  to  land  granted  to  a  turn- 
pike company  is  vested  in  the  corporation 
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amount  of  compenflation,  are  not  thereby 
precluded  from  afterward  giving  notice  of 
their  intention  to  take,  or  JQrom  appropriating 
the  surfiice  of  the  same  land,  where  they 
find  that  the  making  of  the  tmmel  is  imprac- 
ticable or  dangerous  to  the  bnildings  on 
the  surface.  Chancery,  1848,  Stamps  v,  Bir- 
mingham &C.  Railway  Co.  17  Law  J,  iV.  8, 
431 ;  7  Hare,  251. 

66.  Where  the  legislature  confer  the  power 
upon  two  railway  companies  to  purchase 
compulsorily  the  same  piece  of  land,  and 
one  company  has  taken  the  laud  and  con- 
structed their  road  upon  it,  equity  will  en- 
join the  other  company  from  proceeding  to 
take  it  compulsorily  for  their  use,  until  the 
conflicting  rights  of  the  companies  are  de- 
termined, by  a  trial,  at  law.  F.  Chan.  Ct. 
1851,  Manchester  &c.  Railway  Co.  «.  Qreat 
Northern  Railway  Co.  12  Eng,  X.  db  Bq.  216 ; 
9  Bare,  284.  Compare  Lancaster  &  Carlisle 
Railway  Co.  «.  Maryport  &  Carlisle  Railway 
Co.  Efig.  BaikD.  Ca$,  504. 

4.  The  title  acquired, 

67.  What  right  is  obtained  by  the  coi> 
poration.  Where  a  statute  authorizes  a  mu- 
nicipal corporation  to  take  land  and  water, 
for  the  purpose  of  conreying  water  into  the 
city,  for  the  use  of  said  city,  a  taking  in  in- 
wtum  of  the  bed  of  a  stream  and  the  water, 
and  paying  the  damages  assessed,  can  only 
be  for  such  a  use  as  is  necessary  for  the  pur- 
pose specified  in  the  act,  as  there  is  no  au- 
thority to  take  more;  and  therefore  the 
owner  retains  the  right  to  make  any  use  not 
interfering  with  the  above  purpose.  Md, 
Ct.  of  Appeali,  1859,  Kane  «.  Mayor  &c  of 
Baltimore,  15  Md.  240. 

68.  The  fee  in  land  taken  for  the  pur- 
pose of  constructing  a  railroad,  under  the 
laws  of  Kew  Hampshire,  remains  in  the 
owner  of  the  soil  from  whom  the  land  is 
taken,  subject  to  the  easement  of  the  corpo- 
ration, as  leased  to  them  by  the  State.  The 
exclusive  right  of  property  in  the  land, — in 
the  trees  and  herbage  upon  its  surface,  and 
the  minerals  below  it, — remains  unchanged, 
subject,  always,  to  the  right  of  the  corpora- 
tion to  construct  and  operate  a  railroad  over 
and  through  it,  as  authorized  by  law.*  JV.  K 

*  In  New  York  it  hu  been  decided  that  provision  of  1  Rey. 
Stat  84M),  {  5,  Bubd.  11 ,— empowering  the  electon  of  each  town 
to  inad«  roles  and  refolationi  for  aseertainlng  the  niBGieiicy 


Supreme  Ct.  1856,  Blake  «.  Rich,  U  I^.K 
282 ;  1859,  Chapin  v.  SulUvan  R.  R  89  JT. 
K  564. 

69.  It  eeeme,  that  where  land  is  taken  for 
a  railroad  by  the  appraisal  of  the  commis- 
sioners and  selectmen,  the  corporation  are 
entitled  to  employ  the  whole  or  any  porticm 
of  the  earth,  stone  and  gravel,  excavated  on 
one  portion  of  the  line,  in  the  proper  con- 
struction of  any  other  portion  thereof  See 
Chapin  «.  Sullivan  R  R  89  if.  K  564. 

70.  A  clause  in  the  charter  of  a  corpora- 
tion, authorizing  the  company  to  take  and 
hold  land  necessary  for  the  construction  of 
their  road,  and  to  remove  thence  earth,  tim- 
ber, and  other  material  required  for  such 
construction,  does  not  authorize  the  servants 
of  the  company  to  enter  upon  land,  not  so 
taken,  for  the  construction  of  the  road,  and 
to  remove  materials  therefrom  against  the 
will  and  without  the  consent  of  the  owners 
of  the  land.  Me.  Supreme  Ct.  1856,  Parsons 
V.  Howe,  41  Me.  218. 

71.  One  whose  land  has  been  taken  for  a 
railroad,  has  no  right  to  afterward  enter 
thereupon,  and  dig  and  carry  away  the  turf,  or 
do  any  other  act  which  in  any  degree  inter- 
rupts or  endangers  its  use  by  the  railroad  com- 
pany ;  and  for  such  entry  he  will  be  liable 
in  trespass.  Vt.  Supreme  Ct.  1859,  Connect- 
icut &c.  R  R  Co.  V.  Holton,  82  Vt.  43. 

72.  Where,  under  the  charter  of  a  turn- 
pike company,  which  requires  the  corpora- 
tion to  open  a  road  not  exceeding  a  certain 
width,  the  owner  of  land  taken  has  been 
compensated  by  the  assessment  of  damages, 
he  has  no  further  claim  on  the  wood  grow- 
ing on  the  land,  and  cannot  maintain  an 
action  against  a  contractor  for  cutting  and 
selling  the  wood.  Ohio  Supreme  Ct.  1841, 
Pratherv.  Ellison,  10  Ohio,  896. 

78.  Obligation  to  repair.  A  corporation 
diverting  a  stream  from  its  natural  channel 
are  bound  to  restore  it,  and  preserve  it  In  its 
former  state  as  nearly  as  possible,  if  so  doin^ 

of  all  fenoei  in  luch  town,  and  for  determining  the  tim«a 
and  manner  in  which  catUe,  honee,  or  eheep  shall  he  per- 
mitted to  go  at  large  on  hlghwaya^^  if  not  in  oonflkt  with 
the  provision  of  art  1,  {  6.  of  the  Constitution  of  1846,  sgaioat 
taking  private  property  for  puhlicvse  without  just  oompen- 
sation.  One  whose  land  is  taken  for  a  highway  Is  compen- 
sated, not  only  for  parting  with  the  right  of  wsy,  but  for 
parting  with  the  right  of  pasturage.  Griffin  «.  Martin, 
Barb.  897.  This  deciiion  was  followed  and  approved  In 
Hardenbufgh  «.  Loekwood,  96  Barb.  9,  hut  was  disapproved 
in  Williams  r.  Michigan  Central  K.  R.  Co.  S  Mich.  (Oibb^X 
89T. 
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ia  reqniflite  to  Becme  the  interests  of  the 
OTrnen  of  land  upon  such  stream.  N".  T,  Ct. 
of  AppMU^  1867,  Cott  0.  Lewiston  R.  R  Co. 
86  N.  r.  214 ;  84  How.  Pr,  234.  And  see 
Hooker  v.  Canal  Co.  14  Ccntk  146. 

74.  Where  a  company,  which  was  author- 
ised by  charter  to  make  a  lirer  navigable, 
€[>r  the  purpose  of  making  a  new  channel,  cut 
through  a  highway,  rendering  a  bridge  nec- 
essary to  carry  the  highway  oyer  the  cut, — 
Sddy  that  the  company  were  bound  to  keep 
the  bridge  in  repair.  K,  B,  1815,  Rex  v.  Ker- 
riflon,  8  MauU  S  S.  626. 

75.  Where  a  public  company,  (a  naviga- 
tion company),  under  the  powers  conferred 
by  the  legislature,  "  to  amend  or  alter  such 
bridges  or  highways  as  may  hinder  the  navi- 
gation, leaving  them  or  others  as  convenient 
in  their  room,*^  destroyed  a  ford  and  substi- 
tuted a  bridge, — Held,  that  they  were  liable  to 
keep  the  bridge  in  repair.  K,  B,  1810,  Rex 
«.  Inhabitants  of  Kent,  18  East,  220;  1811, 
Rex  0.  Inhabitants  of  Lindsey,  14  Eoit,  817. 

7K.  When  power  was  conferred  upon  a 
navigation  company  to  use  a  public  drain, 
by  substituting  another,  or  others, — Hdd,  that 
the  company  were  bound  to  keep  in  repair 
the  substituted  drains,  as  well  as  to  make 
them.  C,  P.  1840,  Priestley  v.  Foulds,  2 
Bng.  BaUw.  Com,  422 ;  2  Mann,  A  G,  175;  2 
SeoU,  N.  B.  205. 

77.  As  to  reversion*  Land  which  is 
taken  by  the  State  for  the  public  use,  either 
by  a  fee- simple  purchase,  or  through  the  ex- 
ensse  of  the  right  of  eminent  domain,  does 
not  revert  to  the  original  owner  on  cessation 
of  use.  Pa.  Supreme  Ct,  1865,  Haldeman  «. 
Pennsylvania  Central  Railroad,  50  Pa,  8t, 
425. 

7S.  Thus  it  was  Held,  that  the  title  to 
land  permanently  taken  under  the  Pennsyl- 
vania acts  of  1826  and  1827,  for  the  construc- 
tion of  the  Pennsylvania  Canal,  became  upon 
payment  of  damages  awarded,  absolute  in 
the  State ;  that  it  passed  to  the  grantee  of  the 
State,  the  defendant  corporation,  under  the 
act  of  1857,  which  provided  for  the  sale  of 
the  canal ;  and  did  not  revert  to  the  grantee 
of  the  original  owner  on  a  change  being  made 
in  the  course  of  the  canal  by  the  canal  com- 
missioners, previous  to  the  sale.    lb, 

79.  The  title  to  premises  appropriated  by 
a  State  for  the  construction  of  its  public 
works  vests  in  the  State;  and  it  acquires  an 
estate  in  fee  in  such  premises.    Hence,  upon 


an  abandonment  of  their  use  for  the  purposes 
for  which  they  were  seized,  the  title  does  not 
revert  to  the  original  owner,  but  remains  in 
the  State.  N.  Y.  Ct.  o/Appeah,  1854,  Rex- 
ford  «.  Knight,  11  K  Y,  (1  Kern.)  808. 

80.  When  the  fee  of  lands  is  acquired  by 
a  municipal  corporation  under  a  legislative 
power  to  take  the  lands  for  a  specified  pur- 
pose, upon  paying  compensation,  no  rever- 
sionary interest  remains  in  the  former  owner, 
even  though  the  particular  use  for  which  the 
land  was  originally  taken  ceases.  N.  Y,  Ct. 
of  Appeals,  1852,  Hey  ward  v.  Mayor  Ac  of 
New  York,  7  JV.  F.  (8  8eld.)  814. 

81«  A  grant  by  the  legislature  to  a  corpo- 
ration of  property  in  fee  simple  absolute,  on 
payment  of  compensation,  will  not  be  con- 
strued as  a  conditional  fee  or  usuiruct,  leav- 
ing the  possibility  of  a  reverter  to  the  orig- 
inal owner  on  the  lapse  of  the  particular  use, 
but  will  be  held  to  have  vested  the  entire 
property  forever  in  the  grantee.  U.  S.  Cvrc. 
Ct.  {N.  r.)  1848,  DeVaraigne  «.  Fox,  2 
Blatch.  C,  Ct.  95. 

82.  If  a  change  in  the  destination  of  the 
property  granted,  after  a  continuance  for 
twenty-six  years  of  the  use  of  it  first  contem- 
plated, raises  any  right  or  interest,  on  the 
part  of  the  original  owner,  it  is  of  an  equita- 
ble character,  cognizable  only  in  chanceiy 
and  not  at  law.    lb, 

88.  Where  a  State  takes  land,  after  mak- 
ing ample  provision  for  compensation,  and 
builds  a  railroad  upon  it,  which  it  subse- 
quently conveys  to  a  corporation,  a  man  can- 
not claim  damages  against  the  corporation 
for  any  land  originally  taken.  Mich.  Supreme 
Ct.  1855,  People  e.  liOchigan  Southern  R.  R 
Co.  8  Mich,  406. 

84.  A  railroad  company  erected,  on  a  part 
of  the  land  which  belonged  to  the  complain- 
ant, and  which  the  company  had  caused  to 
be  condemned  for  railroad  purposes,  a  house 
for  the  accommodation  of  passengers  waiting 
for  the  arrival  of  the  cars.  Held^  that  though 
the  house  was  sometimes  used  for  a  tavern 
and  store,  the  complainant  had  no  claim  to 
the  house  by  reason  of  an  abandonment  or 
cessation  of  tho  use  for  which  it  wao  built; 
nor  was  he  entitled  to  an  injunction  to  re- 
strain the  use  of  the  building  ns  a  hotel. 
Md.  Ct.  of  Appeals^  1852,  Hamilton  r.  An- 
napolis &  Elk  Ridge  R  R  Co.  1  Md.  558. 

85.  The  title  to  land  granted  to  a  turn- 
pike company  is  vested  in  the  corporation 
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only  for  the  purposeB  of  a  road,  and  when 
that  is  abandoned  the  land  reverts  to  the 
original  owners.  The  right  of  way,  which, 
during  its  existence,  belonged  to  the  corpo- 
ration, does  not  upon  a  discontinuance  of  the 
road,  cease,  nor  does  it  become  vested  in  the 
town  so  as  to  render  it  liable  to  keep  the 
road  in  repair.  Hence,  an  indictment  will 
not  lie  against  a  town,  upon  the  repeal 
of  the  charter  of  such  a  coiporation,  for  not 
keeping  the  road  in  rei>air  subsequent  to  the 
repeal.  N.  K  Superior  Ct.  1840,  8tate  v. 
New  Boston,  11  N.  K  407. 

86.  That  land  taken  for  public  use  can  be 
held  only  so  long  as  it  is  used  by  the  public, 
and  cannot  be  diverted  to  any  other  pnrpose, 
— see  Giesy  «.  Cincinnati  &c.  R  R.  Co.  4 
Ohio  St.  808. 

III.   Compensation  a  Condition. 

87.  Necessity  of  making  compensation. 

Where  an  act  of  the  legislature  authorizes  a 
corporation  to  make  a  road,  and  to  take  land 
for  that  purpose  without  the  owner's  con- 
sent, the  law  must  provide  for  compensation 
to  the  landowner;  though  it  is  not  neceasaiy 
that  it  should  give  him  the  right  to  try  the 
question  of  damages  by  a  jury.  JT.  S,  Su- 
preme Ct,  1857,  Petition  of  Momit  Washing-* 
ton  Road  Co.  85  N.  J?.  184. 

88.  The  company  can  acquire  no  title, 
without  the  consent  of  the  owner  of  the  fee, 
or  the  appraisal  and  payment  of  the  dam- 
ages. N,  T,  Supreme  Ct,  1868,  Craig  «. 
Rochester  City  &  Brighton  R.  R  Co.  89 
Barb.  491. 

89.  Private  property  cannot  be  taken  by  a 
municipal  corporation  for  public  use  without 
compensation  or  provision  therefor.  And  if 
none  is  made  the  party  may  retake  the  prop- 
erty. Cat  Supreme  Ct,  1858,  Colton  «. 
Rossi,  9  Cal,  595. 

90.  —  for  property  of  another  corpora- 
tion* That  the  property  of  a  public  corpo- 
ration is  so  far  private  as  to  be  protected, — 
see  Miller  «.  New  York  &  E.  R.  R  Co.  21  Barb, 
(N,  r.)  518. 

91.  —  for  a  ft*ancbise.  To  justify  an  in- 
terference with  a  vested  franchise  by  grant- 
ing another  to  a  rival  company,  upoi^.the 
ground  that  it  is  taking  the  former  franchise 
under  the  right  of  eminent  domain,  it  must 
appear  that  the  government  intend  to  exer- 
cise this  high  sovereign  right,  by  clear  and 


express  terms,  or  by  neceasary  implication, 
leaving  no  doubt  or  uncertainty  respecting 
such  intent 

It  must  also  appear  by  the  act  that  they 
recognize  the  right  of  private  property  and 
mean  to  respect  it,  and  under  our  constitu- 
tions the  act  conferring  the  power  roust  be 
accompanied  by  just  and  constitutional  pro- 
visions for  full  compensation  to  be  made  to 
the  owner.  If  the  government  authorizes 
the  taking  of  property  for  any  use  other  than 
a  public  one,  or  fails  to  make  compensation, 
the  act  is  simply  void,  no  right  of  taking  as 
against  the  owner  is  conferred,  and  he  has 
the  same  rights  and  remedies  against  a  party 
acting  under  such  authority,  as  if  it  had  not 
existed. 

In  general,  therefore,  where  any  act  seems 
to  confer  an  authority  on  another  to  take 
property,  and  the  g^ant  is  not  clear  and  ex- 
plicit, and  no  compensation  is  provided  by 
it  for  the  owner  or  party  whose  rights  are 
injuriously  affected,  the  law  will  conclude 
that  it  was  not  the  intent  of  the  legislature 
to  exercise  the  right  of  eminent  domain,  but 
simply  to  confer  a  right  to  do  the  act,  or  ex- 
ercise the  power  given,  on  first  obtaining 
the  consent  of  those  affected.  Maee,  Bur 
preme  Ct.  1854,  Boston  &  Lowell  R.  R  Co.  o. 
Salem  &  Lowell  &c  R  R  Co.  2  Gray,  1.  And 
see  Matter  of  Flatbush  Avenue,  1  Barb.  {N. 
71)286;  Matter  of  Hamilton  Avenue,  14 /d 
405. 

92,  An  exclusive  privilege  to  build  a 
bridge  is  a  franchise,  not  only  as  to  the 
right  to  build  and  maintain,  but  as  to  the 
exclusion  of  all  other  such  grants,  though 
the  limits  of  such  exclusion  extend  beyond 
the  limits  set  for  the  location  of  the  proposed 
bridge.  And  such  an  exclusive  privilege  is 
not  held  subject  to  any  implied  condition 
of  yielding  it  up  without  compensation 
if  required  by  the  public  convenience.  Al- 
though it  is  competent  for  the  legislature  to 
grant  to  others  a  franchise  which  interferes 
with  such  exclnsivo  right,  if  they  provide  in 
the  new  gprant  for  compensation  to  be  made, 
they  cannot  make  such  new  grant  without 
providing  for  compensation.  It  is  not  enough 
that  the  grantees  of  the  former  privilege 
may  have  an  action  for  damages  against  the 
grantees  of  the  latter.  N.  H,  Superior  Ct. 
1884,  Piscataqua  Bridge  Co. «.  New  Hamp- 
shire Bridge  Co.  7  N.  H.  85. 

98.  The  grant  of  a  ferry  over  a  publio  wa« 
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ter  course,  although  a  franchise,  is  not  an 
exclusive  grant  in  the  sense  that  government 
cannot  interfere  with  it  by  establishing  a 
rival  franchise.  Buch  a  grant  is  for  the  con- 
venience of  the  community  and  is  held  sub- 
ject to  the  superior  and  paramount  rights  of 
the  public;  and  the  principle  that  private 
property  cannot  be  subjected  to  public  use, 
without  adequate  compensation,  does  not 
apply  to  alleged  losses  sustained  by  the  owner 
of  a  ferry  by  reason  of  the  contiguous  erec- 
tion of  a  toll  bridge,  undef  a  charter  granted 
by  the  legislature.  Ala.  Supreme  Ct.  1835, 
Ryer  v.  Tuskaloosa  Bridge  Co.  2  Port.  296. 
94*  It  is  well  settled,  that,  where  there  has 
been  a  legislative  grant  to  a  private  corpora- 
tion to  erect  a  bridge,  turnpike,  or  other  pub- 
lic convenience,  which  is  not  in  its  terms  ex- 
clufdve,  there  is  no  constitutional  obligation 
on  tl)B  legislature  not  to  grant  to  a  second 
corporation  the  right  to  erect  another  bridge 
or  turnpike  for  a  similar  purpose,  to  be  con- 
structed so  near  the  former  as  greatly  to  im- 
pair, or  even  to  destroy,  the  value  of  the  for- 
mer ;  and  this  without  making  compensation 
to  the  first  corporation  for  the  consequential 
iiyury.  [11  Pet,  420 ;  17  Conn.  454 ;  6  Paige, 
544.]  n.  Supreme  Ot.  1849,  White  River 
Turnpike  Co.  v.  Vermont  Central  R.  R.  Co.  21 
VL  590. 

95.  But  so  far  as  the  real  eetate  of  a  pri- 
vate corpontion,  or  their  interest  in  real  es- 
tate, is  concerned,  they  are  entitled  to  the 
same  constitutional  protection  that  an  indi- 
vidual would  be.  The  property  of  either 
may  be  taken  for  public  use  by  authority  of 
the  legislature,  if  compensation  be  made 
therefor,  but  not  otherwise.    lb, 

96.  —  for  a  highway.  The  location  of  a 
railroad  upon  a  public  highway  is  the  impo- 
mtion  of  a  new  servitude  upon  the  land,  in 
addition  to  and  distinct  irom  that  to  which  it 
was  originally  subjected  when  taken  for  a 
highway,  and  the  owner  of  the  fee  is  entitled 
to  compensation  for  the  damage  caused  there- 
by. Oonn,  Supreme  Ct.  1857,  Imlay  v.  Union 
Branch  R.  R.  Co.  26  Conn,  249. 

97.^  The  legislature  have  no  power  to  au- 
thorize a  railroad  company  to  take  land  which 
has  already  been  taken  by  the  public  as  a 
highway,  and  appropriate  it  to  the  construc- 
tion of  the  railroad,  without  making  com- 
pensation to  the  owner  of  the  fee.  The 
owner  is  not  divested  of  the  fee  by  the  laying 
oat  of  the  highway,  and  the  public  thereby 


only  acquire  a  right  of  way  and  the  inciden- 
tal privileges.  Appropriating  such  highway 
to  a  railroad  company  is  giving  not  an  ease- 
ment to  the  public,  but  an  exclusive  right 
to  the  company,  and  they  cannot  be  regarded 
as  standing  in  the  place  of  the  public*  N, 
T.  Supreme  Ct.  1842,  Trustees  of  Presb.  8oc. 
in  Waterloo  v.  Auburn  '&  Rochester  R.  R. 
Co.  8  Hill,  567;  B.  P.  1841,  Fletcher  «.  Au- 
burn &  Syracuse  R  R  Co.  25  Wend.  462. 
Bee  also  Craig  v,  Rochester  &c.  R  R.  Co.  89 
Barb.  494. 

98.  One  who  dedicates  land  to  the  pur- 
pose of  a  highway  does  not  relinquish  to  the 
public  anything  more  than  the  right  of  way, 
and  the  municipal  or  Btate  authorities  have  no 
power  to  authorize  the  taking  of  such  high- 
way by  a  railroad  company,  without  his  con- 
sent or  making  compensation  to  him.  The 
taking  and  use  of  the  street  for  a  railroad  is 
not  one  of  the  modes  of  enjoying  the  public 
easement,  but  imposes  an  additional  burden 
upon  the  soil,  for  which  the  owner  is  entitled 
to  damages,  and  he  may  recover  them  in  an 
action  against  the  company  if  the  road  is 
taken  without  compensation.  N.  Y.  Ct  of 
Appeals,  1857,  Williams  v.  N.  Y.  Central  R 
R  Co.  16  iT.  r.  97. 

99.  That  a  railway  company  has  no  right 
to  tunnel  under  a  highway,  without  making 
previous  compensation  to  the  landowner, — 
see  Ramsden  v.  Manchester  &c.  RaOway  Co. 
1  Exeh.  728. 

100.  —  for  a  city  street.  A  city  has  such 
interest  in  the  soil  of  its  streets,  that  the 
legislature  cannot  empower  a  railway  com- 
pany to  use  them  for  a  railway  track,  without 
compensation;  and  it  pertains  to  the  cor- 
poration of  a  city  to  determine  the  mode  of 

*  The  provisions  of  1  N.  T.  Rer.  Stat.  681,  authorising  a 
tnmpUce  or  piank  road  oompany  to  talM  any  public  high- 
way as  a  portion  of  its  road,  on  appraising  the  value  of  the 
public  interest  In  it,  and  paying  the  same  to  the  commis- 
sioners of  Idghways  to  he  applied  to  the  Improvement  of 
roads  in  their  respective  towns,—  have  liowever  been  ffeld 
not  to  be  unconstitutional,  although  they  provide  for  no 
new  compensation  to  the  owner.  A  turnpike  is  a  highway, 
and  the  le^ature  liave  power  to  {urovide  for  the  construe* 
tion  and  care  of  highways  In  such  mode  as  the  public  in- 
terest in  their  Judgment  requires.  The  interest  that  such 
turnpike  company  acquires  Is  merely  that  which  the  public 
had  before.  JT.  T.  Suprenu  Ct.  1848,  Benedlot  «.  Ooit,  8 
Sarb.4». 

Wliere  a  plank  or  tnraplke  road  is  constmeted  along  a 
liighway,  the  company  succeed  to  the  rights  and  powers  of 
the  oomndssioners  of  highways,  and  any  Inconvenience  or 
damage  which  an  owner  of  land  suffers  by  proper  apd  rea- 
sonable repairs  or  improvements  of  the  highway  is  minknum 
ah9qu€  injuriii.  lb. ;  18S8,  Dexter  «.  Broat,  lt3arb.  887. 
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pTopening  can  within  its  limits,  whether  by 
steam  or  horse  power,  and  the  rate  of  speed. 
Min,  Ct,  of  Errors^  1847,  Donnaher  «.  8tate, 
8  Smed.  dk  M,  649. 

101.  Besides  the  right  of  way  which  the 
public  have  in  a  street,  there  is  a  private 
light,  which  passes  to  a  purchaser  of  a  lot 
upon  the  street,  as  appurtenant  to  it,  which 
he  holds  by  an  implied  covenant,  that  the 
street  in  front  of  his  lot  shall  forever  be  kept 
open  for  his  enjoyment;  and  for  any  ob- 
struction thereof,  to  the  owner's  injuiy,  he 
may  maintain  an  action.  The  right  which 
the  owner  of  a  lot  has  to  the  enjoyment  of 
an  adjoining  street,  is  part  of  his  property, 
and  can  only  be  taken  for  public  use,  on  just 
compensation  being  made,  pursuant  to  the 
constitution.  Iiid,  Supreme  Ct,  1850,  Tate 
V.  Ohio  &  Mississippi  R.  R  Co.  7  Ind,  479  ; 
S.  P.  Protzman  «.  Indianapolis  &  Cincin- 
nati R.  R.  Co.  9  Ind,  467.  But  see  Murray 
f>,  Graham,  6  Paige^  622. 

102.  Where  the  authorities,  of  a  municipal 
corporation  are  invested  by  charter  with  ex- 
clusive control  over  its  streets,  and,  in  pur- 
iSuance  of  such  power,  permission  is  granted 
to  locate  railway  tracks  along  a  street,  the 
owners  or  occupants  of  property  fronting 
such  street  cannot  enjoin  the  laying  of  such 
tracks,  nor  recover  any  damage  or  compensa- 
tion for  such  use  of  a  street  III,  Supreme 
Ct,  1859,  Moses  «.  Pittsburg  &c.  R.  R.  Co. 
21  lU,  516.  And  see  New  Albany  R  R  Co. 
V,  O'Daily,  18  Ind,  853. 

103.  In  the  case  of  constructing  the  track 
of  a  railroad  through  the  streets  of  a  city  by 
the  permission  of  the  common  council,  the 
lands  forming  the  streets  wherein  the  track 
is  laid  are  not  to  be  deemed  *^  taken"  from 
the  a^oining  owners  for  the  construction  of 
the  road ;  they  are  used,  and  the  roils  laid 
down  upon  them,  by  the  permission  of  the 
city  to  whom  the  lands,  subject  to  the  trust 
for  public  uses  of  them,  belong,  or,  at  any 
rate,  the  right  and  duty  of  regulating  them 
appertains.  They  still  continue  streets,  for 
the  use,  benefit  and  accommodation  of  the 

!  public  at  large.  N,  T.  Supreme  Ct,  1849, 
Drake  «.  Hudson  River  R  R  Co.  7  Barb, 
508,  588. 

104.  Injuiy  to  individual  owners  of  land 
by  the  authorized  construction  of  a  railroad 
through  a  street,  the  title  to  which  is  in  the 
people  of  the  State,  is  damnum  abeque  injuria^ 
and  gives  them  no  right  of  action  against 


the  company.  N,  T.  Supreme  Ct.  1850, 
Corey  v.  Buffalo,  Coming  &  N.  T.  R  R  Co. 
23  Barb.  482. 

105.  — for  a  railway  track*  A  railroad 
corporation  is  entitled  to  damages  for  the 
construction  of  another  railroad  acroes  its 
track,  although  such  track  is  laid  upon  piles 
over  tidewater.  Mase,  Supreme  Ct,  1860, 
Qrand  Junction  .R  R.  &c.  Co.  o.  County 
Commissioners,  14  Oray^  558. 

106.  A  Bute  statute  (e,  g,  the  New  York 
act  of  1853,  ch.  62)  authorizing  highways  to 
be  laid  out  across  railroad  tracks  without 
making  compensation,  does  not  violate  the 
constitutional  provisions  against  taking  pri- 
vate property  for  public  use,  or  impaiiing 
the  obligation  of  contracts.  The  title  which 
a  railroad  corporation  acquires  to  its  track 
is  qualified  as  being  taken  for  public  use, 
and  is  subject  to  the  exercise,  by  the  legisla- 
ture, of  all  the  powers  to  which  the  franchises 
of  the  corporation  are  subject  N.  Y.  Ct,  of 
Appeals,  1862,  Albany  Northern  R  R  Co.  9. 
Brownell,  24  Jf,  T,  345. 

107.  —  for  a  turnpike  road*  A  turnpike 
company  owns  the  way,  and  is  entitled  to 
damages  for  any  interference  that  obstructs 
or  impairs  the  use  of  it  in  the  least  degree, — 
e,  g,  the  laying  of  a  railroad  track  across  it ; 
though  such  track  is  authorized  by  the  rail- 
road company^s  charter.  N,  T,  Supreme  Ct, 
1843,  Seneca  Road  Co.  v.  Auburn  Roches- 
ter R  R  Co.  5  ma,  170.  Followed,  Mahon 
«.  Utica  &  Schenectady  R  R  Co.  HiU  db  J). 
Supp,  156. 

108*  The  easement  enjoyed  by  the  public 
in  a  turnpike  road  is  vested  in  the  public  as 
much  OS  is  that  which  exists  in  a  oommon 
highway;  and  the  resumption  of  such  a 
franchise  leaves  the  public  easement  vn- 
afifected.  Where,  therefore,  the  legislature 
passed  a  resolution  repealing  the  charter  of 
a  turnpike  company,  discontinmng  the  road 
as  a  turnpike,  and  establishing  it  as  a  public 
highway, — ffeld,  that  the  road  became  a 
legal  public  highway,  without  any  new 
assessment  of  damages  to  the  owners  of  tike  "• 
soil.  Conn,  Supreme  Qt,  1858,  State  e. 
Maine,  27  Conn,  641.  See  also  Hing&am  & 
Quincy  Bridge  &  Turnpike  Co.  e.  County  of 
Norfolk,  6  AUen,  853. 

109.  —  for  a  towing  path.  That  the 
owner  of  a  towing  path  which  is  obstmcted, 
or  from  which  the  navigation  is  diverted, 
by  commissionerB  appointed  for  the  improve- 
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ment  of  river  nayigation,  is  entitled  to  com- 
pensation,— see  Rex  v.  Commissioners  of 
Thames  &a  Navigation,  6  Ad.  db  JS,  804. 

110.  —for  a  wharf.  Where  the  value  of 
a  wharf  is  impaired  by  the  construction  of  a 
railroad  across  the  flats  below  it,  the  owner 
is  entitled  to  recover  of  the  proprietors  of 
the  railroad,  the  damages  thus  sustained  by 
him.  MtuM,  Supreme  Ct,  1842,  Ashby  v. 
Eastern  R  R  Co.  5  MeU.  868,  1  Am.  Baiko, 
Com.  356. 

Ill*  When  the  private  owners  of  a  pier 
have  an  exclusive  right  to  the  wharfage,  the 
city  cannot  legally  deprive  them  of  this 
right,  by  appropriati|ig  the  slip  acyoining 
the  pier  to  the  purposes  of  a  public  ferry ; 
at  least  without  payment  of  just  compensa- 
tion. N,  T.  Superior  Ct.  1867,  Murray  v, 
Bharp,  1  Boiw,  589. 

112.  —for  a  stream*  The  owner  of  land 
is  entitled  to  the  use  of  a  (non-navigable) 
stream  of  water  which  has  been  accustomed, 
from  time  immemorial,  to  flow  through  it ; 
and  it  cannot  be  diverted  for  public  use 
without  his  consent,  or  a  just  compensation. 
If.  Y.  ChoMery^  1816,  Gardner  «.  Trustees  of 
Newbuigh,  2  JohTie,  Ch.  162. 

118*  A  water  power  situated  on  one  of 
the  smaller  streams  of  the  State,  is  such  a 
property  as  a  railroad  company  is  liable  to 
make  compensation  for,  if  damaged  by  the 
construction  of  their  road,  although  the 
stream  may  have  been  declared  a  public 
highway  by  act  of  assembly.  Pa.  Supreme 
Ct.  1860,  Barclay  R.  R.  &c.  Co.  v.  Ingham, 
86  Pa.  St.  194. 

114*  But  where  the  right  to  build  and 
maintain  a  dam  was  held  under  a  statute 
which  was  adjudged  to  be,  in  effect,  a  license 
from  the  State,  which  the  State  had  power 
to  revoke  whenever  the  paramount  interests 
of  the  public  should  require, — Heldj  that  the 
owner  of  such  miU  dam  privilege  could  not 
recover  any  damage  for  injuries  done  to  it 
by  virtue  of  the  charter  of  a  railroad  com- 
pany granted  by  the  State.  Pa.  Supreme  Ct. 
1859,  New  York  &  Erie  B.  R  Co.  v.  Young, 
83  Pa.  St  175. 

115*  There  is  no  private  proi>erty  in  the 
waters  of  navigable  rivers  or  in  the  strip  of 
shore  between  high  and  low  water  mark, 
vested  in  the  riparian  owners.  And  the 
legialatnre  may  authorize  the  land  below 
high  water  mark  to  be  taken  for  a  public 
use,  without  providing  for  a  compensation 


to  the  riparian  owner,  even  though  the  use 
authorized  cuts  off  all  communication  be- 
tween his  land  and  the  river  N.  Y.  Ct.  of 
Appeals^  1852,  Qould  v.  Hudson  River  R.  R 
Co.  6  If.  Y  (2  Seld.)  522 ;  S.  P.  If.  Y.  Ct.  of 
ErrorSy  1829,  Lansing  «.  Smith,  4  Wend.  9. 
And  see  Davidson  «.  Boston  &  Maine  Rail- 
way, 3  Cueh.  91 ;  Champlain  &  St.  Lawrence 
Railway  r.  Valentine,  19  Barl.  484. 

116*  Where  a  ford  way  was  destroyed  by 
the  erection  of  a  dam  across  a  river,  in  the 
construction  of  a  canal,  under  legislative 
grant,  the  river  being  a  public  highway, 
although  not  strictly  navigable,  in  the  com- 
mon-law sense  (which  only  included  such 
rivers  as  were  affected  by  tidewater), — Hdd^ 
that  the  owner  of  the  ford  way  could  recover 
no  compensation  from  the  State,  or  their 
grantees,  the  act  being  but  a  reasonable  exer- 
cise of  the  right  to  improve  the  navigation 
of  the  stream,  as  a  public  highway.  Pa.  Su- 
preme Ct.  1841,  Zimmerman  v.  Union  Canal 
Co.  1  Watte  <6  S.  846. 

117*  The  owner  of  a  dam  erected  by  legia- 
lative  grant  upon  a  navigable  river,  with  a 
proviso  that  the  navigation  of  the  same 
should  not  be  thereby  obstructed,  and  which 
is  afterwards  cut  off  by  a  canal,  granted  by 
the  same  authority,  is  not  entitled  to  recover 
damages.  The  State  is  never  deemed  to 
have  parted  with  one  of  its  franchises,  in 
the  absence  of  conclusive  proof  of  such  in- 
tention. [6  Watts  &  S.  101.]  Pa.  Supreme 
Ct,  1845,  Susquehanna  Canal  Co.  o.  Wright, 
9  WatU  d  S.  9. 

118*  The  owner  of  land  adjoining  a 
navigable  stream,  has  no  property  in  the  bed 
of  the  stream,  and  hence  the  legislature  may 
give  permission  to  a  railway  company  to  so 
construct  their  road  as  to  interfere  with, 
and  alter  the  bed  of  such  a  stream,  to  the 
damage  of  any  owner  of  a^oining  land,  in 
regard  to  flowage,  or  otherwise,  even  to  the 
hindrance  of  accustomed  navigation,  with- 
out compensation;  and  the  railway  com- 
I>any,  in  constructing  their  road,  within  the 
provisions  of  the  act  of  incorporation,  do  not 
become  liable  to  an  action  for  damages  to 
any  such  proprietor  of  adjoining  land.  Q. 
B.  1851,  Abraham  v.  Qieat  Northern  Rail- 
way Co.  5  Eng.  L.  dh  Eq.  258;  20  Law  J.  If. 
S.  322;  15  Jur.  855;  16  Q.  B.  586. 

1 19.  The  owners  of  a  brewery  accustomed 
to  take  water  from  a  public  river,  and  not 
claiming  its  use  as  an  easement  to  the  par- 
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ticalar  tenement,  are  not  entitled  to  receive 
compenBation  from  the  deterioration  of  the 
waters  by  the  works  of  a  dock  company. 
K  B.  1810,  Rex  v.  Bristol  Dock  Co.  12  Easty 
429;  8.  P.  Q.  B.  1846,  Regina  «.  Hull  Dock 
Co.  8  Eng,  BaUw.  Oaa,  795;  11  Jut,  15. 
Compare  Jubb  «.  Hull  Dock  Co.  9  Ad,  S  E, 
K  8.  448. 

^120.  Where  a  railroad  company^s  works 
cut  off  a  spring  of  water,  below  high  water 
mark,  on  a  navigable  river, — Hdd,  that  the 
riparian  owner  was  entitled  to  compensation 
in  damages  for  the  injury  thereby  sustained, 
in  a  proceeding  imder  the  statute.  Pa.  Su- 
preme Ct,  1857,  Lehigh  Valley  R.  R.  Co.  «. 
Trone,  28  Pa,  8t,  206. 

121.  —  for  nnimproved  lands.  The 
power  to  lay  out  roads  through  wild  or  im- 
improved  lands,  without  the  consent  of  the 
owners  of  the  lands  taken,  cannot  be  con- 
ferred imlesa  compensation  is  made  to  such 
owners.  Wild  land  owned  by  an  individual 
is  private  property ;  and  the  fact  that  a  right 
of  way  is  all  that  is  taken,  and  the  fee  of  the 
land  is  left  in  the  owner,  is  a  matter  of  no 
importance.  N,  T,  Supreme  Ct  1854,  Wal- 
lace «.  Karlenowefski,  19  Barb,  118. 

122*  A  statute  for  *' draining  swamps, 
marshes,  &c."  [2  N.  Y.  Rev.  Stat.  648], 
which  authorized  the  taking  the  property  of 
the  owner  of  the  land,  and  transferring  it  to 
the  applicant  for  the  ditch,  against  the  con- 
sent of  the  owner, — Held,  unconstitutional 
and  void.  N,  F.  Supreme  Ct  (1848?),  Gil- 
bert V,  Foote,  cited  in  White  v.  White,  5 
Parft.  474,  483. 

128.  —  for  minerals.  A  canal  com- 
pany were  authorized,  by  their  act  of  incor- 
poration, to  require  the  workers  of  any  mines 
under  the  canal  to  leave  so  much  coal  on 
each  side  of  the  canal  as  they  might  require 
for  its  safety;  and  the  company  were  to  make 
compensation,  to  be  assessed  (if  the  par- 
ties differed)  by  a  jury, — Held,  that  the  com- 
pany were  bound  to  make  compensation,  not 
only  for  the  value  of  the  coal  in  the  bed,  but 
also  for  the  additional  profit,  which  could 
only  be  made  by  getting  it.  Chancery,  1844, 
Bamsley  Canal  «.  Twibell,  18  Law  J.  y,  S, 
484.  Compare  Sparrow  v,  Oxford  &c.  Rail- 
way Co.  13  Efiff.  L,  dh.  Eq.  88;  21  Law  J, 
N.  S,  731 ;  16  Jur.  708. 

124.  What  proYislon  for  compensation  is 
sufficient.  A  statute  which  provides  that 
compensation  shall  be  made  when  demanded, 


and  in  the  case  of  non-residents,  by  deposit- 
ing the  damages  assessed  in  the  county 
treasury,  is  constitutional.  Compensation 
may  be  said  to  be  made,  when  it  is  so  ftdly 
and  securely  provided  for,  that  no  possible 
hazard  can  be  incurred  in  obtaining  it.  lU, 
Supreme  Ct.  1869,  Johnson  «.  Joliet  &  Chi- 
cago R.  R.  Co.  28  in.  202. 

125.  Where  private  property  is  taken  by 
the  State  for  public  use,  it  is  sufficient  that 
a  certain  and  adequate  remedy  is  provided, 
by  which  the  individual  can  obtain  compen- 
sation without  any  unreasonable  delay. 
Though  the  fee  may  not  vest  in  the  State 
until  the  payment  of  the  compensation,  the 
authority  to  enter  upon  and  appropriate  the 
land  may  be  complete,  prior  to  payment.  If 
the  officers,  whose  duty  it  is  to  procure  an 
appraisement,  do  not  proceed  to  perform 
that  ^uty,  the  remedy  is  by  mandamus.'*' 
N.  T.  Ct,  of  Appeals,  1864,  Rexford  v. 
Knight,  11  ilT.  T,  (1  Kern,)  808. 

For  the  Right  to  compensation,  the  Meas- 
ure of  it,  how  it  is  Assessed,  &c.,  see  Com- 
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ESTOPPEL. 

L  AOAINST  CORPORATIONS, 
n.  AOAmST  INDrVIDUAIiS. 

I.  Against  Cobpoeations. 

1.  The  general  mle.  As  a  general  rule, 
corporations  have  power  to  waive  their 
rights,  and  are  bound  by  estoppels  in  pais, 
like  natural  persons,  i^  JET.  Supreme  Ct. 
1865,  Hale  o.  Union  &c  Ins.  Co.  82  N.  H. 
205. 

2.  Effeetof  orgABizlngas  a  eorporatlon. 
When  an  association  of  persons,  having 
assumed  a  name  which  implies  a  corporate 
body,  exercise  the  power  of  a  corporation ; 
they  are  estopped  from  denying  their  corpo- 
rate liability.  lU,  Supreme  Ct,  1864,  United 
States  Express  Co.  «.  Bedbuiy,  84 ITL  459. 

S.  A  bank  organized  under  a  general 
banking  law,  and  acting  under  such  organi- 
zation, is  estopped  to  deny  the  regularity  of 

*  To  the  nine  effect  are  Bloodgood  «.  Mohawk  k  Hnd- 
Bon  R.  B.  Co.  18  Wend,  9 ;  Baker  «.  Johnson,  8  mil,  94»i 
People  «.  Hayden,  ^  Id,  860 ;  Smith  v.  Belmer,  7  Sarh, 
416w 
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its  organization.     Ind.  Supreme  Ct,  1860, 
Ewing  «.  Robeson,  15  Ind.  26. 

4.  — of  contraeting  as  one.  A  corpora- 
tion which  has  entered  into  contracts  in  its 
corporate  capacity,  is  estopped,  when  sued 
thereon,  to  deny  its  corporate  existence. 
Ohio  Supreme  Ct,  1860,  Callender  «.  Paines- 
ville  &  Hudson  R.  R  Co.  11  Ohio  St.  616. 

6.  if  a  county  or  other  municipal  corpora- 
tion is  authorized  by  statute  to  borrow 
money  and  issue  bonds  for  the  payment 
thereof,  and  if  bonds  are  made  and  delivered, 
reciting  the  facts  which  show  them  to  have 
been  regularly  istsued,  the  corporation  is 
estopped  to  deny  their  regularity,  or  to  assert 
that  they  were  not  made  in  conformity  to  the 
statute.  U,  S.  Supreme  Ct.  1862,  Moran  v. 
Commififfloners  of  Miami  County,  2  Blacky  722. 

6.  On  a  petition  for  a  peremptory  manda^ 
mus  to  compel  the  trustees  of  a  township  to 
pay  the  overdue  interest  on  certain  bonds, 
issued  by  said  trustees  to  a  railroad  company 
incorporated  by  an  Ohio  statute,  and  indorsed 
to  the  petitioner.  Eield,  that  the  defendants 
were  estopped  to  aver,  as  to  third  i^rsons 
holding  such  securities  in  good  faith,  without 
notice,  that  the  act  of  incorporation  of 
said  railroad  company  was  abrogated  by  the 
new  constitution  of  the  State,  and  if  not  su- 
perseded, that  the  provisions  of  said  act  in  the 
proceedings  preliminary  to  the  issuing  of  the 
bonds  were  not  complied  with,  as  to  notice  of 
elections,  &c.  Ohio  Supreme  Ct.  1858,  State 
«.  Trustees  of  Union  Township,  8  Ohio  St. 
894. 

7«  The  bonds  of  a  municipal  corporation, 
issued  in  aid  of  a  railroad,  were  publicly  sold, 
with  a  knowledge  of  all  the  inhabitants  of 
the  city.  Many  of  them  had  been  deposited 
with  the  State  treasurer  by  banks,  as  security 
for  their  circulation,  one  of  which,  located  in 
the  dty,  had  for  several  years  published  in 
a  newspaper  there,  a  quarterly  statement, 
embracing  such  fact.  The  city  had  paid  the 
aend-annual  interest  on  the  bonds,  down  to  a 
certain  date,  and  the  payments  had  been 
reported  at  the  annual  city  meetings.  Held, 
that  the  corporation,  under  these  circum- 
stances, was  equitably  estopped  {h)m  denying 
the  validity  of  the  bonds,  against  parties  who 
held  them  in  good  faith ;  and  that  individual 
citizens  and  tax  payers  who  had  acquiesced  in 
the  conduct  of  the  city,  and  taken  no  meas- 
ure to  prevent  the  sale  of  the  bonds  or  the 
payment  of  jnterest,  were  equally  estopped 


from  denying  denying  their  validity,  so  far 
as  their  individual  rights  were  concerned. 
Conn.  Supreme  Ct.  1860,  Society  for  Savings 
V.  City  of  New  London,  29  Conn.  174.  See 
also,  President,  &c.  of  Keithsburg  v.  Frick, 
34  lU.  405 ;  Maher  «.  City  of  Chicago,  88  lU. 
266. 

8*  SeaL  The  seal  of  a  municipal  corpora- 
tion attached  to  a  contract  does  not  estop 
the  corporation  from  inquiring  into  the  power 
of  its  officers  to  make  it.  Kan.  Supreme  Ct. 
1864,  City  of  Leavenworth  «.  Rankin,  2  Kan. 
367. 

9.  A  release  issued  by  a  corporation  to  re- 
store the  competency  of  its  servants,  pur^ 
porting  to  be  under  the  corporate  seal,  and 
signed  by  the  president  of  the  company, 
and  exhibited  by  them  in  court,  as  their  act, 
will  operate  as  an  estoppel  upon  the  com- 
pany, in  any  suit  between  the  party  as  to 
whom  the  release  was  given  and  the  com- 
pany, and  the  latter  cannot  be  heard  to  dis- 
pute its  validity.  Md.  Ct.  of  AppedU,  1856, 
Scaggs  9.  Baltimore  &  Washington  R.  R  Co. 
10  Md.  268. 

10.  Accepting  statnte.  Where  a  statute 
is  passed  creating  new  powers,  and  provid- 
ing that  any  existing  corporation  may  ac- 
cept it,  and  that,  on  filing  their  acceptance, 
that  part  of  their  charter  which  is  incon* 
sistent  with  the  act  shall  be  repealed,  if  a 
corporation  assumes  to  act  under  the  statute 
and  exercise  the  powers,  though  without  fil- 
ing the  required  acceptance,  they  cannot  ex- 
onerate themselves  from  responsibility  upon 
contracts  made  in  the  exercise  of  such  pow- 
ers by  objecting  that  they  had  not  filed  the 
evidence  required  by  the  statute  to  evince 
their  decision  to  accept  it.  Although  a  cor- 
poration cannot  vary  from  the  object  of  its 
creation,  and  persons  dealing  with  them 
must  take  notice  of  whatever  is  contained 
in  the  law  of  their  organization,  nevertheless 
in  cases  in  which  a  corporation  act  within  the 
range  of  the  general  authority,  they  may  be 
bound  though  failing  to  comply  with  some 
formality  or  regulation  which  should  not 
have  been  neglected  but  has  been.  U.  S 
Supreme  Ct.  1  859,  Zabrislde  «.  Cleveland 
<&c.  R.  R.  Co.  28  Haw.  881.  See  aku>  Laites- 
borough  f).  Curtis,  22  Piek.  820. 

11*  Grantees  who  accept  a  statutory  grant 
providing  for  an  assessment  of  the  damages 
of  owners  of  property  aflfected  thereby,— 
HMy  to  have  admitted,  by  such  acceptance, 
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that  such  owners  snstaiiied  damage,  i^  Y, 
Supreme  Ct  8p,  T,  1860,  People  v.  Law,  84 
JBarb.  404 ;  22  How,  Pr.  109. 

12.  ConsoUdatingr*  While  a  corporation 
cannot  relieve  itself  from  responsibility  to 
those  to  whom  it  may  be  indebted,  by  be- 
c<miing  merged  into  a  new  organization 
it  may,  by  the  act  of  merger,  become  so  sit- 
uated a^  to  be  estopped  from  claiming 
that  it  remains  imdissolyed.  Iowa  Supreme 
Ct,  1867,  Carey  v.  Cincinnati  &c.  R  B.  Co.  5 
CUrJee,  867. 

13.  Agents'  acts.  A  railroad  company 
not  authorized  by  their  charter  to  run  lines 
of  stages  in  connection  with  their  route,  and 
who  have  not,  by  any  vote  of  the  corpora- 
tion or  the  directoiB,  empowered  their  of- 
ficers to  make  contracts  with  passengers  to 
transport  them  over  connecting  stage  routes, 
are  not  estopped,  by  the  acts  of  their  agents 
in  making  such  contracts,  from  setting  up 
the  want  of  power  to  do  so,  as  a  defence  to 
an  action  against  them  for  the  breach  of 
such  a  contract.  Where  a  corporation  have 
the  power  to  do  an  act,  they  may  be  estopped 
from  objecting  that  the  form  they  adopted 
was  not  the  exact  mode  prescribed  in  the 
charter;  but  where  the  question  is  one  of 
power,  they  cannot  be  deemed  estopped  to 
deny  that  they  have  done  what  they  never 
could  by  legal  possibility  have  done.  Coniu 
Supreme  Ct  1858,  Hood  v.  New  York  &  K 
H.  R.  R.  Co.  22  Conn,  1,  602 ;  S.  P.  Md.  Ct. 
of  AppedUj  1886,  Pennsylvaoia  &c.  Steam 
Nav.  Co.  f>.  Dandridge,  8  GUI  d  J.  248. 

14.  If  the  agents  of  a  railroad  company 
represent  the  company  to  the  public  as  com- 
mon carriers  to  a  place  beyond  the  limits  of 
their  own  road,  in  such  a  manner  and  for 
such  a  length  of  time,  that  the  corporators 
may  be  presumed  to  know  and  assent  to  it, 
the  company  will  be  estopped  to  deny  it,  al- 
though no  actual  arrangement  with  connect- 
ing lines  exists.  Although  the  company  may 
have  had  no  special  authority,  by  their 
charter,  to  make  such  contracts,  and  could, 
perhaps,  by  proper  proceedings,  have  been 
restrained  from  doing  it,  they  cannot  plead 
such  want  of  authority  against  persons  con- 
tracting with  their  agents,  empowered  so  to 
contract  by  express  act  of  the  company  or 
their  directors,  or  by  implication  arising 
from  a  mutual  arrangement  amongst  all  the 
carriers  between  the  place  where  the  goods 
are  received  and  the  place  of  delivery.    Me» 


Supreme  Ct.  1859,  Perkins  v.  Portland  ^sc 
R.  R.  Co.  47  Me.  578. 

15«  And  although  the  agent  making  such 
a  contract  had  no  authority  from  the  com- 
pany to  do  so,  yet,  if  for  several  years  before 
and  after  the  transaction  sued  upon,  he 
practiced  making  similar  contracts  to  deliver 
goods  at  various  places  beyond  the  line  of 
itie  company  ^8  road,  their  assent  may  be  pre- 
sumed, and  they  will  be  estopped  from  de- 
nying his  authority.    lb. 

II.  Against  Individuai.8. 

16.  Acting  as  officers.  The  defendant 
accepted  from  the  plaintiflB,  who  were  acting 
as  a  corporation,  the  appointment  of  their 
treasurer,  and  served  as  such  for  several 
years,  and  received,  in  his  official  capacity, 
the  money  sued  for.  Heldy  that  he  could  not 
deny  the  plaintiffs'  corporate  existence.  [14 
Johns.  238.]  N.  T.  Superior  Ct.  1828,  All 
Saints'  Church  v.  Lovett,  1  Ball,  101. 

17.  If  the  charter  of  a  corporation  re- 
quires a  particular  officer  to  be  a  resident  of 
the  State  in  which  it  is  located,  one  who  has 
accepted  and  exercised  that  office  cannot, 
when  sued  by  its  creditors,  be  heard  to  deny 
the  character  in  which  he  held  himself  out  to 
the  world,  nor  aver  that  he  was  not  qualified 
to  hold  that  office  by  his  residence  in  the 
State.  Ala.  Supreme  Ct.  1854,  Bank  of  St 
Mary's  «.  St.  John,  25  Ala.  N.  S.  666. 

1 8.  A  bank  charter  required  that  a  certain 
proportion  of  its  capital  should  be  paid  in,  ia 
specie,  and  a  certificate  thereof,  under  oath, 
be  rendered  by  its  officers,  before  it  should 
proceed  to  issue  bills.  The  president  ren- 
dered such  a  certificate,  knowing  it  to  be  un- 
true (in  consequence  of  which  the  bank  was 
illegally  organized),  and  afterwards  trans- 
ferred his  stock.  EdA,  that  his  administra- 
tor could  not  recover  of  the  stockholders 
upon  the  bills  of  which  he  died  possessed. 
Ga.  Supreme  Ct.  1856,  McDougald  «.  Bel- 
lamy, 18  Ga.  411. 

19.  Indndng  one  to  act  as  officer.  A 
party  who  has  concurred  in  inducing  an- 
other to  exercise  an  office,  is  estopped  from 
making  application  in  the  nature  of  a  pio 
toarranto  to  eject  him  from  the  office.  Thus 
a  borough  officer,  who  administers  an  oath 
or  declaration,  on  admission  to  office,  to  a 
party  whom  he  knew  to  be  disqualified  at 
the  time,  cannot  be  a  relator  against  such 
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party.  Q.  B,  1842,  Regina  v.  Greene,  2  Q.  B. 
460. 

20.  Members  assftntiiig  to  charter  and 
bj-laws.  One  who  effects  an  insurance  with 
an  incorporated  company,  by  the  terms  of 
whose  charter  he,  by  so  doing,  becomes  a 
member  of  the  corporate  body,  and,  on  re- 
ceiving his  policy,  gives  a  premium  note  in 
consideration  therefor,  payable  to  the  com- 
pany by  its  corporate  name,  is  estopped 
£rom  denying  the  corporate  existence  of  the 
company,  in  an  action  against  him  on  the 
note.  Mich,  Bapreme  Ct  1846,  Cahill  v. 
Kalamazoo  Mut.  Ins.  Co.  2  Doiigl  124, 138. 

21*  A  person  applying  for  membership  in 
an  incorporated  insurance  company  must  be 
presumed  to  know  the  charter  and  by-laws 
of  the  company.  ilT.  J.  Ct.  of  Errors^  1858, 
BelleviUe  &c.  Ins.  Co.  v.  Van  Winkle,  BeasL 
833. 

22.  The  articles  of  copartnership  of  a 
joint  stock  bank  provided  that  the  directors 
should  submit  yearly  abstracts  of  the  com- 
pany's affairs ;  such  abstracts  to  be  binding 
on  the  partners,  who  were  to  have  no  right 
to  examine  the  company's  books.  A  partner 
filed  his  bill,  alleging  that  the  abstracts  were 
fraudulent ;  that  the  losses  already  equalled 
the  amount  specified  in  the  deed  as  suffi- 
cient to  dissolve  the  company ;  and  that  the 
fimds  had  been  misapplied  by  the  directors. 
Sdd^  that  he  was  not  estopped  by  the  deed 
irom  seeking  redress  in  a  court  of  equity ; 
for  the  deed  contemplated  a  case  where  the 
abstracts  were  lonafide^  and  not  fraudulent. 
H,  of  Z.  1852,  North  British  Bank  v.  Collins, 
28  ESng.  X.  db  Eq.  7. 

23.  —  or  to  course  of  corporate  dealing. 
It  is  not  competent  for  a  person  who  has 
been  admitted  a  member  of  a  corporate 
company,  and  has  acted  as  such,  to  dispute, 
in  an  action  for  infringing  by-laws,  the 
acceptance  of  the  charter  by  a  minority  of 
the  grantees.  K.  B.  1826,  Tobacco  Pipe 
Hakers'  Co.  v.  Woodroffe,  7  Bom,  <ft  (7.  838; 
8  Bowl  db  B.  530. 

24*  A  member  of  a  mutual  insurance 
company,  who  became  such  after  it  had 
practically  adopted  a  statutory  provision, 
enacted  subsequently  to  its  charter,  author- 
izing the  property  insured  to  be  divided 
into  classes,  and  acted  thereon  for  several 
years,  cannot  object,  in  an  action  to  recover 
an  assessment  upon  his  deposit  note,  that  the 
same  was  not  formally  adopted  at  a  meeting 


regularly  called  for  that  purpose.  Mats.  Su- 
preme Ct,  1864,  Citizens'  Mut.  Fire  Ins.  Co. 
o.  Sortwell,  8  AUen,  217. 

25*  A  mutual  insurance  company,  with- 
out authority  from  its  charter,  established  a 
guarantee  fimd,  secured  by  mortgages,  for 
the  purpose  of  givipg  credit  to  the  company. 
A  creditor,  who  was  also  a  corporator,  hav- 
ing taken  out  a  policy,  trusted  to  this  fund, 
— Hdd^  that  by  becoming  a  corporator  he 
sanctioned  and  participated  in  the  fraud  on 
the  law  perpetrated  by  the  corporation,  and 
therefore  could  not  ask  to  have  the  illegal 
agreement  enforced*  N,  J,  Chanoeryf  1858, 
Trenton  &c.  Ins.  Co.  v.  McKelway,  1  Bea$L 
133. 

26.  After  a  banking  association  have  re- 
pudiated, for  years,  all  the  arrangements 
made  with  one  who  subscribed  for  shares,  and 
denied  him  the  rights  of  a  stockholder,  the 
associates,  by  their  receiver,  who  represents 
them,  cannot  be  permitted  to  come  in  and 
claim  the  defendant  as  a  stockholder  or 
partner.  They  are  concluded  by  their  acts. 
JV.  F.  Ct  of  Appeals,  1853,  Burrows  v.  Smith, 
10  JV.  r.  (6  8eU.)  650. 

27*  In  a  proceeding  in  equity,  by  a  corpo- 
ration, to  enforce  a  security,  it  appeared  that 
the  general  act  under  which  the  petitioners 
were  incorporated,  required  "  a  copy  "  of  the 
articles  of  association  to  be  filed,  and  the 
corporators  had  filed  a  paper  which  contained 
the  text  of  the  articles,  but  did  not  state  the 
names  of  the  original  signers.  It  was  ob- 
jected that  the  paper,  without  the  names, 
was  not  a  copy,  and  the  petitioners  were 
therefore  not  incorporated  so  as  to  enable 
them  to  sue. 

Eddy  1.  That  the  objection  could  not  be 
taken  under  a  general  deniaL  An  objection 
to  the  existence  of  a  corporation  plaintiff,  is 
preliminary,  and  must  be  raised  at  an  earlier 
stage  of  ihe  cause.  The  existence  of  the 
corporation  and  its  capacity  to  sue,  are  ad- 
mitted by  pleading  to  ^e  merits. 

2.  That  the  respondent,  having  been  a 
member  of  the  company,  and  having  done, 
and  consented  that  the  company  should  do, 
numerous  acts  implying  that  it  was  a  corpo- 
ration, was  equitably  estopped  from  denying 
its  incorporation.  Conn,  Supreme  Ct,  1858, 
West  Winsted  Savings  Bank  <&c  v.  Ford, 
27  Conn,  282.  See  also  Howard  Mut  Loan 
Ass.  V.  Mclntire,  3  AUen,  571. 

28.  Snbscriber  to  stock.    In  the  absence 
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of  fraud  a  subscriber  for  stock  is  estopped  to 
deny  the  existence  of  the  corporation.  Ind, 
Bttpreme  Ct,  1857,  Stoops  «.  Greensburgh 
&c.  Plank  Road  Co.  10  Ind,  47 ;  1858,  Ensey 
«.  Cleveland  &  St  Louis  R.  R.  Co.  Id.  178 ; 
Fort  "Wayne  Tump.  Co.  «.  Deams  Id,  663; 
N,  F,  Supreme  Ct,  1817,  Dutchess  Cotton 
Manu&ctory  «.  Davis,  14  Johns,  238;  Cw- 
cmt^  1850,  Oswego  &  Syracuse  Plank  Road 
Co.  f>.  Rust,  6  How,  Pr,  890. 

29.  But  a  subscription  promising  to  pay  a 
certain  sum  to  the  trustees  of  a  church,  does 
not  estop  the  subscriber  from  denying  that 
the  church  is  a  corporation.  N,  T,  Supreme 
Ct,  1837,  First  Baptist  Soc.  «.  Rapalee, 
16  Wend.  605. 

For  various  cases  in  which  the  circumstan- 
ces attending  the  Sabecriptloii  for  stock 
have  been  held  to  bind  the  subscriber,  see 
SuBscBiFTioK ;  also  Stock  and  Stockhold- 
ers. 

80*  If  a  party  admit  himself  to  be  a  sub- 
scriber to  the  stock  of  a  company,  and  on  the 
faith  of  such  admission  others  have  acted  for 
his  benefit,  he  wUl  be  estopped  from  subse- 
quently denying  that  he  did  in  fact  subscribe. 
Pa,  Supreme  Ct.  1858,  Graff  v,  Pittsburgh 
&  Steubenville  R  R.  Co.  81  Pa,  St.  489. 

81.  Where  a  subscriber  to  the  stock  of  a 
bank  gave  a  bond  and  mortgage  for  the 
amount  of  his  subscription,  with  intent  that 
it  should  be  assigned  to  the  comptroller  as 
security  for  notes  to  be  issued  by  the  bank, 
and  the  bond  and  mortgage  were  so  assigned, 
and  notes  issued  upon  the  security  of  them. 
Held,  that,  in  a  suit  by  the  comptroller  or  his 
assignee  upon  the  bond  and  mortgage,  the 
subscriber  would  be  estopped  from  setting 
np  that  they  were  obtained  from  him  by 
false  representations.  The  case  would  be  the 
same  as  though  the  plaintiff  had  personally 
participated  in  depositing  the  bond  and 
mortgage  as  security  for  circulating  notes, 
and  had  asserted  to  the  comptroller  that  they 
were  valid  securities,  if  he  had  done  this 
even  in  good  faith,  not  having  discovered 
the  fraud  afterwards  asserted,  he  would  have 
been  precluded  from  setting  up  that  the 
securities  were  invalid.  [21  Wend.  172 ;  19 
Wend.  557 ;  2  Comst.  278 ;  4  Sandf.  861.] 
2f.  T.  Ct,  of  AppeaU,  1865,  Hubbard  «. 
Briggs,  81  Jf.  T.  518. 

82.  One  who  assumes  the  liability  of  an 
origmal  subscriber,  on  receiving  a  transfer  of 
such  subscriber's  shares,  places  himself  in  the 


same  relation  to  the  company,  and  is  estop- 
ped from  disputing  the  validity  of  the  debt 
upon  any  grounds  that  could  not  have  been 
taken  by  the  original  subscriber.  X  Y 
Superior  Ct,  1849,  Palmer  «.  Lawrence,  8 
Sand/,  161. 

88.  Owner  permitting  property  to  be 
taken.  Tacitly  permitting  a  railroad  to  be 
laid  down  over  one's  land  does  not  prevent 
the  owner  of  the  land  from  asserting  liis 
rights  in  it.  As  the  corporation  can,  by  prox)er 
proceedings,  acquire  the  land  upon  just 
terms,  they  are  not  injured  by  the  delay  of 
the  owner  to  assert  his  claims.  N.  Y, 
Supreme  Ct,  1859,  Eggleston  o.  Kew  Yoik  & 
Harlem  R  R  Co.  85  Barb.  162. 

84*  YHiere  an  individual,  whose  land  was 
appropriated  for  the  purpose  of  a  municipal 
corporation,  was  a  member  of  the  city  coun- 
cil, which  authorized  the  improvement ;  one 
of  those  who  petitioned  them  for  that 
purpose ;  a  member  of  the  committee  to  which 
the  petition  was  referred ;  participated  in  all 
the  proceedings  which  resulted  in  the  open- 
ing; and  stood  silently  by  while  the  city  was 
making  large  expenditures  upon  the  work  ; 
ifi^,  that  he  had  neither  a  legal  nor  equita- 
ble right  to  set  up  his  title  against  the  city. 
Pa,  Supreme  Ct,  1845,  Mayor  &c.  of  Pitta- 
burgh  V,  Scott,  1  Pa.  St,  309. 

85*  Creditor  being  also  stockholder.  A 
creditor  of  an  insolvent  joint  stock  corpora- 
tion is  not,  by  reason  of  his  being  a  stock- 
holder in  and  indebted  to  such  corporation 
by  note  given  in  payment  of  his  subscription 
for  stock,  estopped  from  exercising  any  right 
to  recover  his  claim  which  other  creditors 
possess.  Hence,  in  an  action  by  the  corpora- 
tion to  recover  said  note, — Eeld^  that  the 
defendant,  although  a  stockholder,  might  set 
off  against  the  plaintiff's  demand,  a  claim  for 
goods  sold  by  him  to  the  corporation.  Conn. 
Supreme  Ct.  1856,  Pondville  Co.  v.  Clark,  25 
Cenn,  97. 

86.  Creditor  claiming  under  assfgnment. 
An  insurance  company,  whose  charter  pro- 
vided that  the  stockholders,  at  the  time  of 
its  expiration,  should  be  individually  liable 
for  the  cotx>orate  debts  then  to  be  due, 
became  insolvent,  and  made  an  aesignment 
under  the  New  York  act  of  April,  1814. 
Held^  that  although  the  discharge,  so  far  as  it 
assumed  to  exonerate  the  corporation  and  the 
stockholders  from  debts  previously  con- 
tracted, was   void;    nevertheless,  creditors 
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who  came  in  under  the  assignment,  precluded 
themselves  from  asserting  a  claim  upon  the 
stockholders  personally,  for  the  balances  of 
their  debts.    [Citing  8  Pet.  411 ;  3  Cat  154 ; 

5  Bam.  &  Or.  477 ;  2  Kent's  Com.  808,  n.  8 
ed ;  Baldw.  C.  C.  296 ;  2  Pet  Dig.  470 ;  8 
Bam.  A  Cr.  477.]  JT.  F.  Ct.  of  JShrar9, 1841, 
Van  Hook  v.  Whitlock,  26  Wend.  48. 

87.  —or    in     insolrencj    proceedings. 

Proving  a  claim  against  a  corporation  in 
insolvency,  and  receiving  a  dividend,  not  a 
bar  to  a  suit  for  balance  of  the  debt,  in  Mas- 
sachusetts. Cobum  9.  Boston  Papier  Mache 
Manu£  Co.  10  Oray,  248. 

88.  —  or  suing  the  corporation.  Where 
a  party  has  sued  and  obtained  judgment 
agunst  a  company,  as  a  corporation,  he  is 
estopped  from  afterwards  denying  its  corpo- 
late  capacity  in  an  action  upon  the  judgment 
La  Supreme  Ct  1859,  Pochelu  v.  Kemper,  14 
Xa.  Ann,  808. 

89.  Contracting  with  corporation./   One 

who  has  contracted  with  the  plaintifi^  as  a 
corporation,  is  estopped  from  denying  thatit 
was  a  corporation  at  the  time  of  the  con- 
tract If  he  relies  on  a  subsequent  dissolution 
to  defeat  the  action,  he  must  aver  and  prove 
how  it  has  ceased  to  exist  Ind.  Btqtreme  Ct, 
1858,  Brookville  &  Greensburg  Turnpike 
Co.  V.  McCarty,  8  Ind.  892 ;  1858,  Ensey  v. 
Cleveland  <&  St  Louis  R  R  Co.  10  Ind.  178 ; 
Fort  Wayne  &  Blufton  Turnpike  Co.  «. 
Deam,  Id,  568 ;  1859,  Anderson  «.  Newcastle 

6  Richmond  R  R  Co.  12  Ind,  876. 

40.  A  person  contracting  with  an  associa- 
tion, by  what  purports  to  be  a  corporate 
name,  is  estopped  to  deny  the  existence  of 
the  corporation  at  the  time  of  contract  Ind. 
Supreme  Ct.  1861,  Meikel  «.  German  Savings 
&c  Society,  16  Ind.  181. 

41  •  A  person  contracting  with  an  organ- 
ized corporation,  when  there  is  a  law  in  force 
authorizing  its  formation,  is  estopped,  in  a 
suit  upon  such  contract,  to  deny  their  corpo- 
rate existence.  Ind.  Supreme  Ct.  1862, 
Brownlee  t.  Ohio  &c.  R  R  Co.  18  Ind.  68; 
Commissioners  &c.  «.  Bright,  Id.  98. 

42.  One  who  enters  into  a  contract  with 
a  corporation,  is  estopped  from  setting  up 
in  an  action  upon  such  contract,  that  tlio  cor- 
poration was  not  legally  formed.  [8  Sandf. 
170;  17  Barb.  878;  17  Ohio,  407,]  If.  T. 
Supreme  Ct.  1859,  White  v.  Coventry,  29 
Baa1>.  805.    To  the  same  effect,  N.  T,  Ct.  of 


AppeaU,  1860,  White  v.  Boss,  15  AI)b.  Pr. 
66 ;  iT.  Y.  Supreme  Ct.  1862,  Hyatt  v.  Es- 
mond, 87  Barh.  601 ;  Hyatt  f>.  Whipple,  Id. 
595.  But  compare  Welland  Canal  Co.  v. 
Hathaway,  8  Wend,  480. 

43.  A  defendant  who  has  contracted  with 
a  corporation  de  facto^  is  never  permitted  to 
allege  any  defect  in  its  organization,  as  af- 
fecting its  capacity  to  contract  or  sue;  but 
all  such  objections,  if  valid,  are  only  avail- 
able on  behalf  of  the  sovereign  power  of  the 
State.  It  would  be  in  the  highest  degree 
inequitable  and  imjust  to  permit  him  to  re- 
scind a  contract,  the  fruits  of  which  he  re- 
tains, and  can  never  be  compelled  to  restore. 
If.  T.  Superior  Ct.  1849,  Palmer  f .  Lawrence, 
8  Sandf.  161.  See  also  Brouwer  «.  HOI,  1 
Id.  629;  Steam  Navigation  Co.  id.  Weed,  17 
Barb.  878. 

44*  Where  a  charter  gives  to  individuals 
a  corporate  capacity  upon  the  performance  of 
certain  acts,  a  person  contracting  with  these 
individuals,  by  their  corporate  name,  is  pre- 
cluded from  denying  the  performance  of 
those  acts  which  were  necessary  to  give 
them  a  corporate  existence.  Mo.  Supreme 
Ct.  1829,  Hamtramck  v.  Bank  of  Edwards- 
ville,  2  Mo.  169. 

45.  One  who  contracts  with  a  corporation 
acting  under  an  amended  charter  and  by  its 
amended  name,  cannot  complain  that  the 
amendment  has  not  been  properly  accepted 
by  the  corporation.  Ala.  Supreme  Ct.  1859, 
Eppes  i;.  Mississippi  &c.  R  R  Co.  85  Ala. 
N.  S.  88. 

46*  Instances*  Contracting  with  a  cop- 
X>oration  in  its  corporate  name,  addressing 
petitions  to  its  directors,  and  acting  on  a 
committee  to  report  by-laws, — Held^  to  be 
an  admission  of  its  incorporation.  Me.  Sw- 
preme  Ct,  1849,  South  Bay  Meadow  Dam  Co. 
tj.  Gray,  80  Me.  547. 

47.  A  person  who  has  received  the  frmds 
of  a  bank  and  transacted  business  with  it, 
cannot  afterwards,  in  an  action  by  the  re- 
ceivers, deny  the  legality  of  its  organization. 
Ohio  Supreme  Ct,  1846,  Receivers  of  Bank  of 
Circleville  f>.  Renick,  15  Ohio,  822. 

48.  A  debtor  to  a  bank  cannot,  coUater- 
alfy,  in  a  suit  on  the  debt,  avail  himself  of 
fraud  in  the  organization  of  the  bank  to  de- 
feat their  charter,  they  having  always  acted 
as  if  well  organized.  Ga,  Supreme  Ct.  1858, 
Southern  Bank  of  Georgia  ^.  v.  Williams, 
25  Ga.  584. 
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49.  In  an  action  by  a  foreign  corporation 
to  recover  a  earn  of  money  loaned  in  this 
State, — Held^  that  the  defendant  was  not  at 
liberty  to  avail  himself  of  the  defence  that 
the  plaintiff  was  precluded,  by  the  terms  of 
its  charter,  from  making  such  loan.  N,  F. 
Suprems  Ct  1858,  Steam  Navigation  Co.  f. 
Weed,  17  Barb.  87a 

50.  A  carrier  who  contracts  with  a  cor- 
poration to  transport  goods  for  it,  cannot 
defend  an  action  for  damages  resulting  from 
his  negligence  in  transporting  such  goods, 
on  the  ground  that  the  corporation  could 
not  lawfully  acquire  title  in  them.  WU,  8fw- 
preme  Ct.  1868,  Farmers  &  Millers*  Bank  of 
Milwaukee  v,  Detroit  and  Milwaukee  R  R. 
Co.  17  Wis,  872. 

51.  But  a  party  who  contracts  with  a 
municipal  cort>oration  for  the  performance  of 
works  which  the  corporation  has  no  author- 
ity to  construct,  and  who  has  received  the 
benefit  of  his  contract,  is  not  estopped,  when 
sued  by  the  corporation,  from  setting  up  its 
want  of  authority  to  make  the  contract. 
Ala,  Supreme  Ct  1857,  City  Council  of  Mont- 
gomery f).  Montgomery  &  W.  Plank  Road 
Co.  81  Ala.  IT.  6.  76. 

52.  The  giving  of  a  note  to  a  corporation 
is  an  admission  of  its  existence,  and  the 
maker  is  afterwards  estopped  to  deny  that 
there  is  such  a  corporation,  if.  JET.  Superior 
Ct,  1833,  Congregational  Society  v.  Perry,  6 
K  B,  164 ;  Ky,  Ct,  o/Appeals,  1847,  Jones  v. 
Bank  of  Tennessee,  8  B.  Monr.  122 ;  Ala,  Su- 
preme Ct,  1846,  Montgomery  R  R.  Co.  v. 
Hurst,  9  Ala.  N",  S.  518;  IncL  Supreme  Ct, 
1880,  John  V.  Farmers  Ss  Mechanics*  Bank, 
2  Black/,  367. 

58.  The  makers  of  a  note  payable  to  the 
president,  directors,  and  company  of  the 
bank  of  G.  are  estopped  from  alleging  that 
they  had  forfeited  the  charter  before  the 
note  was  made.  Ky,  Ct,  of  Appeals^  1846, 
Bank  of  Galliopolis  o.  Trimble,  6  B,  Monr, 
699. 

54*  Indorsing  a  note  to  a  bank  does  not 
admit  that  they  are  a  corporation.  To  give 
it  such  effect  would  be  to  make  them  for 
judicial  purposes  a  corporation,  though  they 
had  no  existence  in  fact.  Ill,  Supreme  Ct, 
1825,  Hargrave  «.  Bank  of  Dlinoia,  Breese^ 
84. 

How  far  Receiving  the  benefit  of  a  contract 
will  preclude  ftx)m  disputing  its  validity, — 
see  CoKTBACTS,  257-812. 


EXPBE8S  OOMPANIES. 

1*  Liable  as  common  carriers*  Express 
companies,  whose  business  it  is  to  receive 
packages  to  transport  for  hire,  are  common 
carriers,  and,  as  such,  responsible  for  the  safe 
delivery  of  property  intrusted  to  them.  A 
C.  Ct,  of  Appeals,  1856,  Stadhecker  «.  Combs, 
9  Bich,  Law,  198 ;  JT,  T.  Ct,  of  Appeals, 
1861,  Sweet  v,  Barney,  28  K  T.  835 ;  S.  P. 
K.  B.  1798,  Hyde  v.  Trent  &  Mersey  Nav. 
Co.  5  JDumf,  d>  E,  889.  See  also  Bland  9. 
Adams  Express  Co.  1  Dhv,  282 ;  Kallman  v. 
United  States  Express  Co,  8  Kan,  205. 

2,  It  is  immaterial  that  they  are  not  inter- 
ested in  the  conveyances  by  which  the  goods 
are  transported.  [Disapproving  19  Barb. 
577.]  N,  T,  Com,  PI  1858,  Place  c.  Union 
Express  Co.  2  EiU,  19.  To  the  same  efiect, 
N.  T,  Superior  Ct,  1859,  Read  «.  Spaulding, 
5  Bo9W.  895. 

8*  Agents*  The  agent  of  an  express  com- 
pany entered  into  an  arrangement  with  the 
defendant,  in  whose  store  the  company  had 
its  office,  that  when  he  should  be  absent  from 
the  office  delivering  packages,  as  his  duties 
required,  the  latter  should  receive  packages, 
designed  for  transmission,  for  the  company, 
and  give  the  company^s  receipt  therefor.  A 
package  was  delivered  to  the  defendant  by 
the  plaintiff,  who  believed  him  to  be  the  agei)t 
of  the  company,  for  which  a  receipt  was 
given  in  the  name  of  the  company;  but  it 
never  reached  its  destination.  The  defend- 
ant had  for  a  long  time  prior  and  subsequent 
to  the  delivery  of  the  package  in  question, 
acted  as  the  agent  of  the  company  with  their 
full  knowledge  and  permisnon.  Held,  in 
action  for  the  loss  of  the  package,  that  the 
defendant  was  the  company^s  agent  to  receive 
it,  his  receipt  being  as  binding  on  the  com- 
pany as  the  regular  agent's  would  have  been, 
and  that  he  was  not  jierBonally  liable  thei^ 
for.  yi,  Suprems  Ct.  1865,  Landon  v.  Pnxx 
tor,  89  Vt.  78. 


1*  Power  to  expel*  That  the  right  to  re- 
move a  member  for  improper  conduct  is  inci- 
dent to  every  corporation, — see  Smith  «. 
Smith,  8  Desaus.  557 ;  Evans  v,  Philadelphia 
aub,  50  Pa.  St,  107. 

2*  The  exercise  of  this  power  does  not 
afiect  the  private  rights  of  the  corporator  in 
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tbe  fhtnchise.  The  power  of  digfranchise- 
ment,  which  destroys  a  member's  franchise, 
must,  in  general,  be  conferred  upon  a  corpo- 
ration by  statute,  and  is  never  sustained  as  an 
incidental  power,  without  statute  grant,  ex- 
cept on  conviction  of  the  member  in  a  court 
of  justice  for  an  infamous  offence ;  or  for 
the  commission  of  some  act  against  the  society 
which  tends  to  its  destruction  or  injury.  In 
joint  stock  companies  or  in  any  corporation 
owning  property,  no  power  of  expulsion  can 
be  exercised  unless  expressly  conferred  by  the 
charter.  [Ang.  &  A.  Corp.  §410.]  Pa.  Svr 
preme  Ct  1866,  Evans  v.  Philadelphia  Club, 
60  Pa,  8t,  107. 

8.  By-laws  which  vest  in  a  majority  the 
power  of  expulsion  for  minor  offences,  are, 
in  BO  far,  void,  and  expulsions  made  under 
them  will  not  be  sustained  in  courts  of  jus- 
tice.*   lb, 

4.  A  by-law  of  a  benevolent  association 
which  provides  for  the  expulsion  of  a  mem- 
ber for  acts  not  a&cting  the  interests  or  good 
goviemment  of  the  corporation,  and  not 
indictable,  is  not  valid,  unless  authorized  by 
an  express  power  in  the  charter.  The  right 
of  membership  cannot  be  taken  away  without 
an  authority  derived  from  the  charter,  or 
fiom  the  nature  of  corporate  bodies.  Every 
Bach  corporation  has  power,  inherently,  to 
expel  members  in  three  cases: 

1.  Where  a  member  commits  an  infamous 
offence,  rendering  him  unfit  for  the  society  of 
honest  men.  In  such  case,  there  must  be  a 
previous  conviction  at  law. 

2.  Where  the  offence  is  against  the  party^s 
duty  as  a  corporator.  In  tiiis  case,  he  may 
be  expelled  on  trial  and  conviction  by  the 
cofporation. 

^9be  lapreme  oourt  of  PenmylTanla  havv  Jleid,  that 
It  Is  good  groand  for  r^balng  their  approval  to  articles  pf  a 
corporation,  tliat  they  purport  to  confer  a  power  of  expul- 
«f<n  for  trivial  offences,  or  for  offenses  Indefinitely  specified. 
BDtdiers'  Beneficial  Assoo.  88  Pa.  878;  Beneficial  Assoc 
of  Brotherly  Unity,  Id,  889. 

Thtts  an  article  girlng  power  to  a  beneficial  society  to  ex- 
pel any  members  who  shall  be  "gnUty  of  actions  which 
mmy  Ix^ore  the  association ."  will  not  be  approred.  Such  an 
artleie  gives  the  association  an  entirely  indefinite  power 
OTcr  its  members.  For  any  action  which  may  ii^ore  them, 
tbey  may  expel ;  and  therefore  they  might  expel  a  member 
for  becoming  insolvent  It  is  totally  incompatible  with  the 
vlMle  tpfrlt  of  onr  InstltntloBa,  to  dothe  any  body  with 
taeh  indefinite  power  orer  its  members ;  for  it  Is  equivalent 
to  m  rejection  of  an  Indlrldual  right,  within  the  association. 
It  Is  eoramdta  In  such  charters  to  found  the  right  of  expul- 
■losi  on  the  &ct  that  the  member  has  been  found  guilty  of 
sotne  orlme,  on  a  trial  In  court ;  and  this  Is  quite  proper. 
Batchers*  Beneficial  Assodatlon,  35  Pa,  SLISL 


8.  Where  the  offence  is  of  a  mixed  nature, 
against  the  party^s  duty  as  a  corporator,  and 
also  against  the  law  of  the  land.  Except  for 
thede  causes,  an  express  power  in  the  char- 
ter is  necessary  to  warrant  expalsion.  Pa. 
Supreme  Ct.  1810,  Commonwealth  «.  St. ' 
Patrick  Benevolent  Society,  2  Binn,  441 ; 
1821,  Commonwealth  f.  Guardians  of  the 
Poor,  6  8erg.  &  R  469. 

5*  A  benevolent  society  incorporated  for 
the  puipose  of  providing  a  fund  for  sick  and 
indigent  members,  the  articles  of  association 
of  which  do  not  fix  any  qualifications  of 
religious  opinions,  cannot  make  a  by-law 
which  will  authorize  the  expulsion  of  mem- 
bers on  grounds  of  religious  belief.  JVI  71 
Supreme  Ct,  Sp,  T.  1862,  People  ex  rel. 
Schmidt «.  St.  Franciscus  Benevolent  Soc.  24 
Bow.  Pr,  216.  And  see  People  ex  rd,  Gkam 
«.  Farrington,  22  Id,  294. 

6.  What  are  adequate  grounds  for  expul- 
sion. A  corporation  has  not  authority 
to  expel  a  member  upon  the  ground 
of  a  defect  of  original  qualification, — e.  g, 
that  he  procured  his  admission  as  a 
member  of  the  corporation  by  false  pretences. 
J\r.  T.  Supreme  Ct,  1836,  Fawcett  tJ.  Charles, 
18  Wmd,  473. 

7*  Two  members  of  a  private  corporation 
or  club  were  sitting  together,  engaged  in 
quiet  and  iHendly  conversation,  in  the  bar 
room  of  the  club  house,  and  a  third  came 
in  and  used  defamatory  words,  understood 
by  one  of  the  two  to  be  applied  to  himself, 
and  he  thereupon  struck  the  offender.  In 
pursuance  of  a  by-law  of  the  club,  the  assault- 
ing member  was  expelled.  Hdd^  that  the  act 
complained  of  was  not  of  such  a  character  as 
to  justify  his  expulsion,  and  that  a  f7um(2amtM 
would  lie  to  restore  him  to  membership.  Pa. 
Supreme  Ct,  1865,  Evans  «.  Philadelphia 
aub,  50  Pa.  Bt,  107. 

8.  Charges  that  the  member  of  "  a  society 
for  mutual  support  and  assistance,"  '^  assisted 
as  president  of  the  society  in  defending  the 
society  out  of  the  sum  of  fifty  cents  f  and, "  of 
defaming  and  iiguring  the  same  in  public 
taverns,'*  are  not  sufiScient  cause  of  disfran- 
chisement. Pa,  Supreme  Ct.  1850,  Common- 
wealth 9,  German  Society,  15  Pa.  St,  251. 

9.  Under  articlea  au^orizing  expulaon 
for  any  scandalous  or  improper  proceedings 
which  might  injure  the  reputation  of  the 
society, — a  fraudulent  alteration  of  a  voucher 
presented  to  the  president  of  the  society  as 
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the  basis  of  a  claim  against  it,  was  JSeild 
cause  for  expulsion.  Pa,  Supreme  Ct.  1813, 
Commonwealth  r.  Philanthropic  Society,  6 
Binn.  486. 

10.  In  an  association  established  for  the 
purpose  of  providing  assistance  for  sick  mem- 
bers, feigning  sickness  or  deceitfully  drawing 
relief  after  recovery,  are  offences  in  fraud  of 
the  interests  and  subversive  of  the  funda- 
mental objects  of  the  society,  and,  as  against 
the  duty  of  the  offender  as  a  corporator,  are 
within  the  power  of  expulsion  by  the  associ- 
ation. Pa.  Supreme  Ct  1866,  Society  &a  il 
Ck>mmonweaUh,  52  Pa,  St  125. 

11.  Charging  a  corporation  with  money 
which  the  member  never  paid,  is  sufficient 
canse  for  expulsion,  if  done  fraudulently. 
Pa.  Supreme  Ct  1821,  Commonwealth  v.  The 
Guardians  of  the  Poor,  6  Serg,  db  B,  460. 

13.  Necessity  of  a  vote  or  corporate  act, 
declaring  the  member  expelled, — see  C<»n- 
monwealth  v,  Pennsylvania  Beneficial  In- 
stitution, 2  Serg,  db  JS,  141 ;  Commonwealth 
V.  Gknnan  Soa  16  Pa.  St  251. 

13*  Notice.  A  member  of  a  corporation 
is  entitled  to  notice  of  the  intention  to  expel 
him,  and  of  the  grounds ;  and  to  an  oppor- 
tunity to  be  heard  in  answer  to  the  charges."' 
iTid.  Supreme  Ct  1854,  Southern  Plank  Road 
Co.  «.  Hixon,  5  Ind,  165 ;  iV.  T.  Supreme  Ct 
8p,  T.  1862,  People  v,  St.  Franciscus  Benev- 
olent Soc.  24  Haw.  Pr.  216.  And  see  Innes 
V.  Wylie,  1  Carr.  d>  K  257 ;  Delacy  v.  Neuse 
River  Nav.  Co.  1  Bdwhe,  274. 

14.  Where  under  the  constitution  and  by- 
laws of  a  beneficial  society,  a  member  was 
entitled  to  twenty-four  hours'  notice  before 
his  expulsion,  and  such  notice  was  not  given, 
nor  waived  by  him,  and  the  expulsion  took 
place  in  the  absence  of  the  member, — ffeld^ 
that  he  was  entitled  to  recover  damages  to 
the  extent  of  the  injury;  and  that  the  omis- 
sion to  give  him  the  notice  directed  by 
the  constitution  and  by-laws,  rendered  the 
expulsion  invalid.  Pa.  Supreme  Ct.  1853, 
Washington  Beneficial  Soc. «.  Bacher,  20  P(h 
St  425. 

15.  Review.  Where  the  cause  assigned 
for  expulsion  is  insufficient,  or  the  proceed- 
ings taken  were  irregular,  the  courts  will 

*  Iff  however,  the  Aoeuied  member  is  present  whea  the 
eutject  is  taken  up,  and  Is  willing  to  enter  into  the  inquiiy 
immedintely,  there  is  no  occasion  for  ftirther  notice.  Com- 
monwealth «.  Pennsylyaoia  Beneflolal  InstltaUon,  S  S&rg.  <6 


restore  the  member  by  mandamue.  Pa.  Su- 
preme Ct  1850,  Commonwealth  r.  German 
Soc.  15  Pa  St  251. 

16*  But  where  the  cause  assigned  is  ade- 
quate, and  the  proceedings  for  inquiry  and 
expulsion  prescribed  by  the  charter  or  by- 
laws, by  which  the  member  has  assented  to 
be  bound,  by  accepting  membership,  have 
been  regularly  had,  the  sentence  of  the  soci- 
ety, acting  judicially,  cannot  be  inquired 
into  collaterally,  nor  can  the  merits  of  his 
expulsion  be  examined  by  mandamus  or  by 
action.  Pa.  Supreme  Ct  1866,  Society  &c. 
t>.  Commonwealth,  52  Pa.  St.  125 ;  S.  P.  1836, 
Black  &  White  Smiths'  Soc.  v.  Vandvke,  2 
Whart.  809 ;  1844,  Commonwealth  «.  Pike 
Beneficial  Soc.  8  WaUs  S  S.  247. 


FOREIGN  C0BP0BATI0N8. 

[This  diapter  embraces  only  the  most  general  prindplea 
relatiTO  to  questions  of  State  Jurisdiction  over  corpora- 
tions created  by  another  State.  In  presenting  the  law  of 
anyone  State  relative  to  corporations,  it  would  be  con* 
▼enient  to  exhibit  under  tliis  title  all  the  rales  detennin- 
ing  how  far  the  domestic  law  of  ib»  State  recognises  or 
regulates  corporations  created  by  another  goverameni. 
But  in  a  work  dealing  with  the  Jurisprudence  of  numerooa 
States  regarded  as  upon  an  equal  fooUng,  the  tetin  be- 
comes less  applicable ;  the  fore^^  corporations  of  one 
government  are  the  domestic  ones  of  another.  IIenc« 
the  rules  which  apply  when  corporations  act  outside  of 
the  State  in  which  they  are  created,  are  in  this  wotk 
genoaUy  treated  as  qualifications  of  the  corporate 
powers.  Thus  the  power  of  a  corporation  to  eontnet 
oiit  of  the  Ftate  of  its  creation  Is  under  Coxtracis.  Its 
power  to  hold  a  meeting,  or  to  hold  property  out  of  the 
State,  is  under  Mkbtdtob  and  PROPBKrr.  Its  power  to 
■ne  or  be  sued  in  another  State,  Is  under  Suns.] 

1.  Their  existence.  Although  a  corporate 
body  may  carry  on  busineas  beyond  the  ter- 
ritorial limits  of  the  State  which  created  it, 
it  has  no  corporate  existence  beyond  those 
limits.  U.  S.  Cire.  Ct  (N.  Y.)  1850,  Day  «. 
Newark  India  Rubber  Co.  1  Blatchf.  628; 
S.  P.  U.  S.  Supreme  Ct  1889,  Bank  of  Au- 
gusta 0.  Earle,  18  Pet.  588 ;  1861,  Ohio  & 
Mississippi  R  R  Co.  c.  Wheeler,  1  Blacky 

286. 

2.  The  existence  of  a  foreign  corporation 
is  a  question  of  fact  for  the  jury,  and  must  be 
proven  as  such,  subject  to  the  power  of  the 
court  to  determine  the  competency  and  legal 
effect  of  the  evidence.  Ark.  Supreme  Ct 
1858,  Lin^auer  v.  Delaware  Ins.  Co.  13  Ark, 
(8  Mgl)  461. 

8.  Cases  of  two  charters.    If  a  corpora- 
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tion  is  incorporated  by  the  laws  of  the  State 
where  action  is  brought,  it  is  regarded  as  a 
domestic  corporation,  although  it  may  also 
be  incorporated  by  another  State.  S.  I. 
Bupreme  Ct,  1858,  Sprague  «.  Hartford  &c. 
R  R  Co.  5  72.  /.  238.  ' 

4.  A  corporation,  owing  its  corporate  ex- 
istence to,  and  exercising  its  franchises  in, 
several  States,  must  be  treated  by  the  courts 
of  any  one  State  as  a  separate  corporation, 
or  as  a  domestic  legal  entity,  to  the  extent 
of  its  action  under  the  government  of  that 
8tat«,  and  as  a  foreign  corporation  as  re- 
gards the  other  sources  of  its  existence.  Md, 
CU  of  Appeals,  1861,  State  v.  Northern  Cen- 
tral Railway  Co.  18  Md,  108. 

5«  A  corporation  cannot  exist  under  char- 
ters from  two  separate  States;  in  contempla- 
tion of  law,  each  charter  creates  a  legal  en- 
tity to  be  recognized  within  its  own  State, 
though  the  same  corporators  may  compose 
both  entities.  IT.  8,  Supreme  Ct  1861,  Ohio 
&  Mississippi  R  R  Co.  v.  Wheeler,  1  BUuJk, 
286. 

6.  Their  privileges.  A  corporation,  cre- 
ated by  the  laws  oC  one  State  and  composed 
entirely  of  citizens  of  that  State,  is  not  enti- 
tled to  all  the  privileges  and  immunities  of 
citizens  of  eveiy  other  State,  under  the  first 
clause  of  section  2  of  article  4  of  the  consti- 
tution. Such  a  construction  would  give  to 
citizens  of  other  States  greater  privileges  than 
are  enjoyed  by  the  citizens  of  the  State 
itself,  and  deprive  a  State  of  all  control  over 
the  extent  of  corporate  franchises,  proper  to 
be  granted,  within  its  limits.  IL  3.  Supreme 
Ct.  1839,  Bank  of  Augusta .«.  Earle,  13  Pet. 
619,  586. 

7«  Upon  a  change  of  territorial  jurisdic- 
tion from  one  government  to  another,  a  cor- 
poration created  in  one  State  and  brought 
thus  into  another,  is  not  entitled  to  privileges 
which  by  the  statutes  of  the  latter  are  con- 
fined to  corporations  created  by  a  law  of  that 
State.  Ohio  Bupreme  Ct.  1851,  Myers  v. 
Manhattan  Bank,  20  Ohio  (Lawr.)  288. 

8*  The  nature  and  extent  of  the  jurisdic- 
tion of  a  State  as  to  foreign  corporations, 
and  the  duty  of  comity,  as  recognized  by  the 
courts  of  the  State  of  New  York,  towards 
foreign  States  by  which  corporations  have 
been  created— explained.  Merrick  v.  Van 
8antvoord,  84  2f.  F.  208. 

9.  How  far  amenable  to  loeallawB.  When 
a  corporation  created  by  the  laws  of  one  State, 
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comes,  by  its  officers,  within  the  jurisdiction 
of  another  State,  and  there  engages  in  busi- 
ness or  undertakes  to  act,  it  becomes  amena- 
ble to  the  laws  of  the  latter  State,  and  to 
the  process  of  its  courts,  upon  the  same  prin- 
ciples and  to  the  same  extent  that  natursd 
persons  or  companies  incorporated  by  such 
latter  State,  would  be.  If  such  a  corporation 
(by  agents)  is  guilty  of  a  wrong,  or  commits  a 
tresspass,  within  such  latter  State,  it  cannot 
escape  the  consequences  of  its  illegal  acts  by 
setting  up  its  existence  under  a  foreign  gov- 
enmient  2f.  iTl  Supreme  Ct.  1856,  Austin  «. 
N.  Y.  &  Erie  R  R  Co.  1  Dutch.  881 ;  Jf.  T. 
Supreme  Ct.  1867,  People  t>.  Central  R  R 
Co.  of  New  Jersey,  48  Barb.  478 ;  Ui  S.  Ore. 
Ct.  (Conn.)  1886,  Waixen  Manuf  Co.  v.  Etna 
Ins.  Co.  2  Paine,  501.  Compare  Merrick 
V.  Brainard,  Id.  574. 

10.  Foreign  corporations  are  to  be 
deemed  "  persons  "  within  the  meaning  of  a 
statute  relating  to  taxation,  unless  a  differ- 
ent intent  is  indicated  in  the  statute.  ilT.  T. 
Ct.  of  Appeals,  1864,  British  Commercial 
Life  Ins.  Co.  v.  Commissioners  of  Taxes,  81 
iV:  r.  82;  18  Alfb.  Pr.  118;  28  How.  Pr.  41. 

11,  The  New  York  statute  of  limitations 
does  not  apply  to  foreign  corporations.  A 
foreign  corporation  is  a  "  person  "  "  out  of 
this  State  "  within  the  provision  (2  N.  Y. 
Rev.  Stat  297,  §  27)  which  excepts  cases 
where,  at  the  time  the  cause  of  action  ac- 
crues against  any  person,  he  is  out  of  the 
State.  [Overruling  1  Den.  441.]  The  literal 
language  of  the  statute  must  be  so  construed 
as  to  carry  out  the  general  intention  of  the 
legislature.  [30  Eng.  L.  &  Eq.  600 ;  3  Exch. 
706 ;  8  Johns.  268 ;  24  Eng.  L.  &  Eq.  239 ; 
8  WUs.  145 ;  1  Den.  151 ;  4  Bing.  686 ;  2 
Seld.  124.]  y.  r.  Ct.  of  Appeals,  1859,  01- 
cott  0.  Tioga  R  R  Co.  20  N.  T.  210.  Fol- 
lowed, N.  F.  Supreme  Ct.  1861,  Thompson  o. 
Tioga  R  R  Co.  86  Barb,  79. 

12*  A  statute  which  prohibits  "  corpora- 
tions" from  interposing  the  defence  of 
usury  (e.  g.  New  York  Laws  of  1850,  ch.  172) 
will  be  held  to  apply  to  foreign  corporations 
litigating  in  the  courts  of  the  State  making 
the  enactment.  N.  T.  Ctof  Appeals,  1858, 
Southern  Life  Ins.  &  Trust  Co.  -c.  Packer,  17 

K  r.  51. 

18.  A  statute  providing  that  if  a  foreign 
corporation  do  any  act  forbidden  by  the 
laws  of  the  State  to  be  done  by  a  home  cor- 
poration, *4t  shall  not  be  authorized  to 
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maintain  any  action  founded  on  sach  act/* 
— merely  debars  it  from  maintaining  an 
action  on  a  contract  prohibited  to  domestic 
corporations,  bat  leaves  the  contract  good 
for  other  pmposes.  N,  T.  Supreme  Ct,  1850, 
Wright  t>.  Douglass,  10  Barb.  07. 

For  rules  goveming  the  Conduct  and  deal- 
Ings  of  corporations  which  imdertake  to 
carry  on  business  in  States  other  than  those 
by  whom' they  are  created  (bo  far  as  such 
rules  are  deemed  of  general  application,  and 
so  embraceable  within  this  work  at  all),  see 
the  titles  of  the  kinds  of  corporations — par- 
ticularly IswmAscK  COMPANIES  and  Rail- 

BOAD  COMFAIOBS. 

As  to  the  power  of  a  corporation  to  Exer- 
cise the  yarions  corporate  powers  in  a  State 
other  than  that  by  which  it  was  created,  see 
the  titles  under  which  the  corporate  powers 
are  treated  —  particularly  Aoents;  Con- 
tracts; Officbbs;  Powers;  Profertt; 

SiTITB. 


FOBFEITUBB. 

[Thlf  UUa  rdaites  only  to  th«  forfeltare  of  Ui«  oorporaU 
JiranahiM,  The  forfeltare  of  ympeaij^  by  a  Tiolation  of 
the  terms  of  the  grant  under  which  it  la  held,  is  treated 
under  GaAnrs.  The  forfdture  of  stock  is  under  Brocc ; 
and  foifdtnres  ineurred  by  Tiolation  of  a  penal  statute 
are  under  Fkialtt.  The  title  includes  the  acts  or  omis- 
sions which  operate  as  an  absolute  forfeiture  of  the  cor- 
porate franchise,— and  also  those  which  are  grounds  for 
a  Judicial  proceeding  to  declare  a  forfeiture,  with  the 
rules  which  determine  the  selection  of  the  proper  pro- 
ceeding. But  matters  relatlre  to  the  conduct  of  each 
proceeding  to  enforce  a  forfeiture  are  under  its  title  :— 
«.  ff.  <^o  WAKBAjnro;  Scma  Faoub.  The  effect  of  a  for- 
feiture to  dlsBolre  or  authorise  the  dlseolutSoa  of  the  por- 
pontion,  is  under  Dnwiumov.] 

1.  Power  to  impose  forfeltare.  Apriyate 
corporation,  created  by  the  legislature,  may 
lose  its  firanchises  by  a  misuser  or  nonuser 
of  them ;  and  they  may  be  resumed  by  the 
goveroment,  undera  judicial  judgment,  upon 
a  quo  warranto  to  ascertain  and  enforce  the 
forfeiture.  This  is  the  common  law  of  the 
land,  and  is  a  tacit  condition  annexed  to  the 
creation  of  every  such  corporation  And 
upon  a  change  of  government,  too,  it  may 
be  admitted  that  such  exclusive  privileges 
attached  to  a  private  coiporation  as  are  in- 
consistent with  the  new  government  may  be 
abolished.  U.  S.  Supreme  Ct.  1815,  Terrett 
V,  Taylor,  9  Craneh^  48.  And  see  Common- 
weallh  V,  Union  Fire  &  Marine  Ins.  Co.  6 


Masi.  280;  Commonwealth  v.  Blue  Hill 
Tump.  Coip.  Id.  428 ;  Mumma  f .  Potomac 
Co.  8  Pet,  281. 

2.  Where  the  charter  of  a  corporation, 
which  the  legislature  have  not  reserved 
power  to  repeal,  makes  certain  defaults  only 
qualified  cause  of  forfeiture,  giving  the  cor- 
poration an  opportunity  to  relieve  itself 
from  the  forfeiture,  a  subsequent  act,  impos- 
ing an  absolute  forfeiture  in  case  of  such  de- 
faults, is  void  '  as  to  such  corporation, 
because  it  would  impair  the  obligation  of 
the  contract  contained  in  the  charter.  The 
remedy  is  here  a  part  of  the  contract.  P<ak 
Com.  PI.  1841,  Commonwealth  «.  U.  S.  Bank, 
3  Askm,  849 ;  Ind.  Supreme  Ct.  1855,  Aurora 
&  Laughery  Tump.  Co.  v.  Holthouse,  7  Ind, 
59;  S.  P.  Ala.  Supreme  Ct  1858,  Powell  c. 
Sammons,  81  Ala.  If.  S.  552. 

8.  A  declaration  of  the  forfeiture  of  a 
charter,  in  pursuance  of  a  law  accepted  by 
the  corporation,  does  not  violate  the  consti- 
tution by  impairing  the  obligation  of  con- 
tracts. The  effect  of  a  repeal  and  of  a 
forfeiture  is  the  same,  so  far  as  the  rights  of 
creditors  are  concerned.  And  a  charter  may 
be  made  liable  to  repeal  by  the  legislature, 
by  an  amendment  accepted  by  the  corpora- 
tion, reserving  the  power,  notwithstanding 
the  charter  was  before  irrepealable.  Persons 
must  be  regarded  as  having  contracted  with 
a  corporation  upon  the  hypothesis  of  the 
existence  and  possible  exercise  of  the  pow- 
er to  consent  to  the  forfeiture  of  the  cfaar> 
ter  upon  certain  defaults;  but  such  con- 
sent, it  eeems,  can  only  be  given  by  all  the 
stockholders.  Ala.  Supreme  Ct.  1857,  Mobile 
&  Ohio  R  R  Co.  V.  State,  29  Ala.  If.  S.  573. 

4.  Under  a  general  statute,  reserving  to 
the  legislature  the  right  to  amend  or  repeal 
all  charters  thereafter  to  be  granted,  wi^  a 
proviso  that  they  will  not  repeal  a  certain 
dass  of  charters  unless  for  some  violation  or 
other  default,  the  legislative  inquiry  to  ascer- 
tain if  there  has  been  a  violation  or  other 
default  is  not  **a  judicial  act"  within  the 
meaning  of  the  clause  of  a  bill  of  rights 
which  forbids  the  le^slature  from  exerdsiDg 
judicial  acts.  Mo»8.  Supreme  Ct.  1889,  Crease 
V.  Babcock,  28  P!ck.  884. 

5*  A  State  legislature,  which  is  restricted 
by  the  constitution  fit>m  the  exercise  of 
judicial  power,  is  not  competent,  without 
the  consent  of  a  corporation,  to  declare 
their  franchise  forfeited  and  the  corponitioa 
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abolished,  and  their  property  tranflferred  to 
another  corporation,  without  due  process  of 
law.  Md.  Ct,  of  Appeals,  1838,  Regents  of 
UniTersity  of  Md.  r.  Williams,  9  Qill  A  J. 
865 ;  B.  P.  m.  Suptems  Ct.  1881,  Brufiett  v. 
Great  Western  R  R  Co.  25  JS.  858. 

8.  Forfeiture  a  qoestlon  of  law.  Whether 
or  not  a  corporation  has  yiolated  its  charter, 
or  forfeited  its  franchise,  is  a  question  for  the 
sole  determination  of  a  court  of  law.  Jf,  J, 
Chancery^  1860,  President  &c.  o.  Tienton 
Bridge  Co.  2  Bead,  46. 

7«  A  court  of  chancery  cannot  decree  a 
forfeiture  of  a  corporate  charter  unless  spe- 
dally  empowered  by  statute.  Tevin,  Supreme 
Ct,  1847,  State  f.  Merchants'  Ins.  &  Trust  Co. 
8  EumpK.  235 ;  N,  J.  CTianeery,  1880,  Society 
for  Useful  Manufactures  «.  Morris  Canal  &c. 
Go.  Saast,  157;  1881,  Attorney  General  «. 
Sterens,  Saast,  860. 

S.  Only  the  goremment  can  daim  a  for- 
fettnre.  In  the  absence  of  a  statute  enabling 
a  private  party  to  take  adrantage  of  a 
forfeiture  of  charter,  only  the  goyemment 
can  assert  it  It  is  for  the  State  to  decide 
whether  the  forfeiture  shall  be  enforced  or 
not,  and  an  individual  cannot  assert  it  until 
it  has  been  enforced  through  a  proceeding  on 
behalf  of  the  State  for  that  purpose.  Pa. 
Supreme  Ct  1852,  Commonwealth  o.  Alle- 
gbany  Bridge  Co.  20  Pa.  St.  185;  N.  T, 
Superior  Ct.  Sp.  T.  1856,  Mechanibs'  Building 
Assoc  «.  Stevens,  5  Duer^  676 ;  III  £fupreme 
Ct.  1868,  Baker  v.  Backus,  82  IR  70 ;  Ind. 
Bvprtme  Ct.  1856,  Brookville  Co.  «.  McCarty, 
8  Ind.  302;  Md.  Ct.  of  Appeals,  1880,  Plant- 
en'  Bank  v.  Bank  of  Alexandria,  10  OiU  <t 
J.  846 ;  1866,  Taggart  v.  Western  Maryland 
R.  R  Co.  24  Md.  568 ;  Md.  Chancery,  1847, 
Hamilton  v.  Annapolis  &c.  R  R  Co.  1  Md. 
Ch.  Dee.  107 ;  Arls.  Supreme  Ct.  1850,  Ham- 
mett  «.  Little  Rock  Sec.  R  R  Co.  20  Ari. 
204 ;  Mississippi,  &c.  R  R  Co.  v.  Cross,  Id. 
448;  La.  Supreme  Ct.  1880,  Atchafalaya 
Bank  v.  Dawson,  18  La.  407 ;  Miu.  Ct.  of 
Jbrars,  1847,  Grand  Gulf  Bank  v.  Archer,  8 
Smed.  it  M.llil.  See  also.  Commonwealth  v. 
Bunell,  7  Pa.  St.  84 ;  Commonwealth  v.  Far- 
mers' Bank,  2  Orant's  Cos.  802;  Lehigh 
Bridge  Co.  v.  Lehigh  Coal  &c.  Co.  4  Bawle, 
0;  All-Saints'  Church  t.  Lovett,  1  Ball  108. 

8«  A  private  party  cannot  take  advantage 
of  a  forfeiture  resulting  from  irregularities 
or  departures  from  the  charter,  in  the  organ- 
ization of  the  company.    That  is  a  question 


for  the  sovereign  power,  which  may  waive  it, 
or  enforce  it,  at  its  pleasure.  The  courts  are 
bound  to  regard  it  as  a  corporation,  so  far  as 
third  persons  are  concerned,  until  it  is  dis- 
solved by  a  judicial  proceeding  on  behalf  of 
the  government  that  created  it  U.  S.  Su^ 
preme  Ct.  1860,  Frost  «.  Frostburg  Coal  Co. 
24  Haw.  278 ;  U.  S.  Ore.  Ct.  (Ff.)  1826,  Ver- 
mont f).  Society  for  the  Propagation  of  the 
Gospel,  1  Paine,  652 ;  Circ  Ct.  B.  C.  1886, 
United  States «.  Williams,  5  CranehC.  Ct.  62. 

10*  Where  a  charter  imposes  upon  a  cor> 
poration  the  duty  of  making  stated  returns 
of  its  expenditures  and  profits,  the  govern- 
ment alone  can  enforce  a  forfeiture  for  a  neg- 
lect of  that  duty.  N.  H.  Superior  Ct  1880, 
Peiroe  v.  Somersworth,  10  N.  H.  860 ;  1844, 
State  «.  Fourth  N.  H.  Turnpike,  15  Id.  162. 

11*  The  non-performance  of  a  condition 
subsequent  in  an  act  extending  a  charter, 
though  it  may  be  ground  of  forfeiture,  at 
suit  of  the  State,  cannot  be  taken  advantage 
of  by  a  stranger.  Mom.  Supreme  Ct.  1820, 
Charles  River  Bridge  v.  Warren  Bridge,  7 
Pidb.  844. 

12.  It  cannot  be  inquired  of,  collaterally. 
The  question  whether  a  corporation  has  for- 
feited its  charter,  "^hether  by  irregularities  or 
failure  to  perform  conditions  in  organizing,  or 
by  neglect  or  misuse  of  its  franchises,  or  other- 
wise,* cannot  be  raised  or  examined  collater- 
ally, or  in  any  other  than  a  direct  proceeding 
to  obtain  a  decree  of  forfeiture.  Ala.  Supreme 
Ct.  1848,  Selma  <&  Tennessee  R  R  Co.  «. 
Tipton,  5  Ala.  N.  8.  787 ;  1840,  Duke  v.  Ca- 
hawba  Nav.  Co.  16  Id.  872 ;  Arh.  Supreme 
Ct.  1850,  Hammett  e.  Little  Bock  &c.  R  R 
Co.  20  Ark.  204 ;  Mississippi  &c.  R  R  Co. 
f.  Cross,  2^  Ark.  448  ;  Cal.  Supreme  Ct  1863, 
Spring  Valley  Water  Works  v.  San  Francisco, 
22  Cal.4H;  Conn.  Supreme  Ct  1888,  Spen- 
cer V,  Champion,  0  Conn.  586 ;  1837,  Kellogg 
V.  Union  Co.  12  Conn.  7 ;  1850,  Pearce  v.  01- 
ney,  20  Conn.  544;  Ga.  Supreme  Ct.  1840, 
Toung  V.  Harrison,  6  Oa.  180 ;  1858,  Union 
Branch  R  R  Co.  v.  East  Tennessee  &  Georgia 
R  R  Co  14  Oa.  827 ;  III.  Supreme  Ct.  1844, 
Wilmans  e.  Bank  of  Blinois,  1  Gilm.  667 ; 
1868,  Baker  v.  Backus,  82  lU.  70 ;  Ind.  Supreme 
Ct.  1880,  John  «.  Farmers  &    Mechanics' 

*  It  hat  been  Held  tiiat  the  expiration  of  tfae  ohaxter  by 
the  lapse  of  time,  according  to  its  terms,  may  be  shown  col- 
laterally.  Xy.  Ct  of  App^ftU,  1846,  Bank  of  Galllopolls 
«.  TrimUe,  6  B.  Monr.  6M.  Compare  Kellogg  «.  Union  Co. 
12  Oon».  T. 
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Bank,  2  Blackf,  867;  1856,  Brookville  & 
Greensburg  Turnpike  Co.  v,  McCarty,  8  Ind, 
892  ;  Ky.  Ct.  of  AppedU,  1846,  Bank  of  Gal- 
liopolis  T,  Trimble,  6  B.  Monr.  599 ;  La.  iSu- 
preme  Ct,  1889,  Atcbafalaya  Bank  v,  Dawson, 
18  La,  497;  Me,  Supreme  Ct  1832,  Day  «. 
Stetson,  8  Me,  (8  Oreenl)  872 ;  Md,  Ct,  of  Ap- 
peals, 1832,  Chesapeake  &c.  Canal  Co.  «.  Rail- 
road Co.  4  Gill.  <fe  j;  1  ;  1888,  Regents  of 
University  of  Md.  d,  Williams,  9  Id.  865; 
1839,  Planters'  Bank  t.  Bank  of  Alexandria, 
10  Id,  346 ;  Md,  Chancery,  1847,  Hamilton  v. 
Annapolis  &c.  R.  R.  Co.  1  Md.  Ch,  Dec,  107 ; 
Mass,  Supreme  Ct,  1809,  Commonwealth  r. 
Union  Ins.  Co.  5  Mass,  280;  1884,  Boston 
Glass  Manof.  v.  Langdon,  24  Pick.  49 ;  Miss. 
Charusery,  1889,  Bayless  v,  Ome,  Freem.  Ch. 
178 ;  Miss,  Ct,  of  Eirors,  1847,  Grand  Gulf 
Bank  v.  Aicber,  8  Bmed.  A  M.  151 ;  1856,  Bo- 
bannon  t.  Binns,  81  Miis.  865 ;  Mo.  Supreme 
Ct,  1846,  Bank  of  Missouri  «.  Merchants* 
Bank  of  Baltimore,  10  Mo.  128;  1864,  Bank 
of  Missouri  «.  Bnelling,  85  Mo,  190  ',N,K  Su- 
perior Ct,  1881,  State  v.  Carr,  5  K  H.  867 ; 
1839,  Peirce  t>.  Sonierswortb,  10  Id,  369; 
1844,  State  «.  Fourth  N.  H.  Turnpike  Co.  15 
Id.  162;  1851,  Bewails  Palla  Bridge  v,  Fisk, 
3  Fost.  171 ;  N.  T.  Ct.  of  Appeal,  1862,  Buf- 
falo  &  Alleghany  R  R  Co  «.  Cary,  26  N.  T. 
75;  N.  T.  Supreme  Ct.  1824,  Trustees  of  Ver- 
non Soc.  t>.  Hills,  6  Cwo.  28 ;  N,  T.  A.  V.  Chan. 
Ct,  1846,  Thompson  «.  N.  Y.  A  Harlem  R.  R 
Co.  8  Sandf.  Ch,  625,  662 ;  If.  Y.  Superior 
Ct,  Sp.  T.  1856,  Mechanics'  Building  Assoc. 
p.  Stevens,  6  Duer,  676 ;  Ohio  Supreme  Ct, 
1838,  Webb  «.  Moler,  8  Ohio  {Ham.)  548; 
1846,  Receivers  of  Bank  of  Circleville  v,  Ren- 
ick,  15  Ohio,  322 ;  1847,  Johnson  tJ.  Bently,  16 
Id.  97;  Pa.  Supreme  Ct.  1827,  Kiflhacoquillas 
&c.  Tump.  Co.  ID.  McConaby,  16  Serg.  <ft  R. 
140 ;  S.  C.  1  Pa.  426 ;  1841,  Irvine  «.  Lumber- 
men's Bank,  2  WatU  <fe  5.  190;  Vt.  Supreme 
Ct,  1862,  Connecticut  &  Passumpsic  Rivers 
R.  R  Co.  V.  Bailey,  24  Vt.  465 ;  Va.  Ct.  of 
Appeals,  18£5,  Banks  «.  Poitiaux,  8  Band. 
186;  1851,  Crump  v.  V,  8.  Mining  Co.  7 
Gratt.  862. 

13.  —  nor  set  op  08  a  defence.  The  de- 
fendant in  an  action  brought  by  a  corpora- 
tion is  not  aUowed  to  set  up  in  his  defence 
the  charge  that  the  corporation  has  been 
guilty  of  irregularities,  neglect,  abuse,  &c., 
which  warrant  a  forfeiture  of  the  charter  or 
corporate  powers.  The  forfeiture,  if  incurred, 
can  only  be  enforced  in  a  direct  proceeding. 


Until  it  has  been  judicially  declared  in  such 
a  proceeding,  the  corporation  is  not  dis- 
abled from  prosecuting  its  rights  of  action 
against  individuals.  Me.  Supreme  Ct.  1830, 
Penobscot  Boom  Corp.  v.  Lamson,  16  Me. 
224;  iV.  T,  Supreme  Ct.  1824,  Trustees  of 
Vernon  v.  Hills,  6  Cow,  28;  Ind.  Supreme  Ct. 
1830,  John  «.  Farmers  &  Mechanics^  Bank  of 
Indiana,  2  Blackf.  867 ;  Mich.  Supreme  Ct. 
1845,  Cahill  v.  Kalamazoo  Mut.  Ins.  Co.  3 
D<mgl.  124,  139. 

14.  The  above  rule  applied  in  actions 
brought  by  corporations  against  subscribers 
to  the  corporate  stock,  to  recover  the  amount 
of  the  subscription,  or  an  assessment  upon 
it.  Vt.  Supreme  Ct.  1852,  Connecticut  & 
Passumpsic  Rivers  R  R  Co.  r.  Bailey,  24 
Vt.  465;  N.  T,  Ct.of  Appeals,  1862,  Buffalo 
&  Alleghany  R.  R.  Co.  «.  Cary,  26  N.  T,  76 ; 
Va.  Ct,  of  Appeals,  1861,  Crump  r.  United 
States  Mining  Co.  7  Qratt,  852.  See  also 
Waterford  &c.  R.  R  Co.  t?.  Dalbiac,  6  Exeh, 
448 ;  6  Bag,  BaUuj.  Cas,  753 ;  20  Law  J,  iT. 
S.  Exeh.  227 ;  4  Eng,  L,  4b  Eq.  466 ;  Re- 
ceivers of  Bank  of  Circleville  r.  Renick,  15 
Ohia,  322. 

15*  In  actions  brought  by  corporations  to 
recover  debts  due  to  them  irom  individuals. 
Ky.  Ct.  of  Appeals,  1824,  Hughes  v.  Bank  of 
Somerset,  6  lAtt.  45  ;  Pa.  Supreme  Ct.  1861, 
CoiltJ.  Pittsburgh  Female  College,  40  Pa,  St. 
439. 

10*  In  an  action  brought  by  a  building 
association  to  foreclose  a  mortgage  given  to 
them  for  a  building  loan.  ^Y.  T,  Superior  Ct. 
Sp.  T.  1856,  Mechanics'  Building  Assoc  «. 
Stevens,  5  Duer,  676. 

1 7.  Where  an  incorporated  company  are 
required  by  law,  as  a  condition  of  a  right 
granted  to  them,  to  give  bonds  for  the  com- 
pletion of  the  work,  their  neglect  to  give 
bonds  is  not  available  to  defeat  an  action  by 
them  against  other  persons,  to  enjoin  the 
latter  from  interfering  with  the  work.  Conn. 
Supreme  Ct,  1828,  Enfield  Toll  Bridge  Co.tJ. 
Connecticut  River  Co.  7  Conn,  28. 

18.  The  fact  that  a  corporation  have  for- 
feited their  charter  forms  no  defence  to  an 
indictment  against  them  for  neglect  to  per- 
form a  public  duty.  Mas^.  Suprems  Ct,  1825, 
Commonwealth  t.  Worcester  Turnpike  Co. 
8  Pick,  827. 

19*  A  provision  in  the  charter  of  a  bank, 
that  upon  suspension  of  payment  for  more 
than  ninety  days,  their  eharter  shall  be,  « jp- 
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90  faeto,  forfeited  and  Toid,  has  no  greater 
force  than  the  provision  of  the  civil  code  of 
Louisiana,  that  a  corporation  *^  becomes  ex- 
tinct "  by  a  violation  of  the  conditions  of 
the  charter ;  and  does  not  create  an  excep- 
tion to  the  general  rule,  that  the  forfeiture 
is  unavailing  to  defeat  a  suit  by  the  corpo- 
ration, until  it  has  been  judicially  declared. 
La.  Supreme  Ct,  1839,  Atchafalaya  Bank  v. 
Dawson,  18  La.  407. 

20.  Under  a  statute  authoriadng  a  bank- 
ing corporation  to  hold  no  more  real  prop- 
erty than  may  be  requisite  for  its  immediate 
accommodation  in  the  transaction  of  busi- 
ness, the  bank  may  purchase  land  adjoining 
its  banking  house,  and  erect  thereon  fire- 
proof houses  for  the  greater  security  of  its 
banking  house,  and  dispose  of  them  to  third 
persons ;  and  the  purchasers  of  the  houses 
cannot  resist  a  specific  performance  of  their 
contracts,  by  alleging  that  the  bank  exceeded 
its  powers  in  erecting  and  selling  them.  Va. 
Ct.  ofAppeah^  1825,  The  Banks  «.  Poitiaux, 
8  Band.  136. 

2 1.  Where  a  railroad  company  have  taken 
land  for  the  use  of  their  road,  under  the 
statute,  the  former  owner  cannot  Inaintain 
a  bill  to  recover  it  back,  on  the  ground  that 
they  have  appropriated  the  land  to  a  use  not 
authorized.  The  forfeiture  cannot  be  so  de- 
termined. Md.  Chancery y  1847,  Hamilton  v. 
Annapolis  R  R.  Co.  1  Md.  Ch.  Dec.  107. 

22.  An  incorporated  town  retains  its  cor- 
porate capacity  until  its  charter  is  declared 
forfeited  in  a  direct  judicial  proceeding ;  it 
cannot  be  held,  in  any  collateral  proceeding, 
to  have  forfeited  its  charter  by  nonuser. 
Ala.  Supreme  Ct.  1854,  Harris  v.  Nesbit,  24 
Ala,  N.  S.  398. 

2S.  A  stockholder  sued  on  his  individual 
liability,  as  such,  cannot  avail  himself  of  the 
objection  that  the  corporation  was  never 
legally  organized.  A  corporation,  though 
not  a  valid  corporation  in  point  of  law,  may 
carry  on  its  enterprises,  have  its  day  in 
court,  and  divide  its  revenue  among  the 
holders  of  the  shares  of  its  capital,  until  the 
State  shall  interpose  and  ask  that  it  be  dis- 
solved. N.  T.  Ct.  of  Appeal^  1869,  Eaton 
v.  AspinwaU,  19  N.  T.  119. 

24.  The  principle  that  a  forfeiture  can 
only  be  enforced  by  direct  judicial  proceed- 
ings, applies  to  a  question  of  the  forfeiture 
of  a  particular  firanchise  as  well  as  of  the 
whole.     And  where   the  charter   permits 


either  of  several  modes  of  exercising  a  fran- 
chise {e.  g.  the  improvement  of  the  naviga- 
tion of  a  river),  the  neglect  of  one  mode 
while  trying  or  using  others,  does  not  forfeit 
the  franchise  as  to  the  former.  Md.  Ct.  of 
Appeals,  1832,  Chesapeake  &c.  Canal  Co.  v, 
Ohio  R  R.  Co.  4  GW  ^  J.  1, 107. 

25.  Proceedings  for  forfeiture.*  There 
are  two  modes  of  proceeding  judicially  to 
ascertain  and  enforce  the  forfeiture  of  a 
charter.  The  one  is  by  ecirefaeiasj  which  is 
the  proper  process  when  there  is  a  legally 
existing  body  capable  of  acting,  but  who 
have  abused  their  power.  The  other  is  by 
information  in  the  nature  of  a  quo  tcarrantOj 
which  properly  applies,  where  there  is  a  cor- 
porate body,  de  faeto,  only,  but  who  take 
upon  themselves  to  act,  though  from  some 
defect  in  their  constitution  or  organization, 
they  cannot  legally  exercise  their  powers. 
The  proceedings  in  both  cases  must  be  at 
the  instance  of  the  government,  and  in  no 
other  way ;  and  the  corporation  is  entitled 
to  a  hearing  in  either  case  before  condemna- 
tion. Md.  Ct.  of  Appeals,  1838,  Regents  of 
University  of  Maryland  v.  Williams,  9  Gill 
db  J.  866 ;  Fa.  Com.  PI.  1841,  Commonwealth 
f .  United  States  Bank,  2  Ashm.  849. 

26.  Non-performance  of  charter  condi- 
tions a  ground  of  forfeiture.  A  non-per- 
formance of  the  conditions  of  the  act  of 
incorporation  is  per  se  a  misuser  that  will 
forfeit  the  grant.  The  same  principles  of 
forfeiture  on  failure  to  perform  conditions, 
which  are  applicable  to  the  case  of  grants  to 
individuals,  are  to  be  applied  to  grants  of 
corporate  power  by  the  act  of  incorporation. 
N,  Y.  Supreme  Ct.  1840,  People  v.  Kingston 
&  Hiddletown  Turnpike  Co.  23  Wend.  193; 
People  «.  Bristol  &  Renssclearville  Tump.  Co. 
Id.  222.  See  also,  Proprietors  of  Quincy 
Canal  «.  Newcomb,  IMet.  (Mass)  276;  State 
D.  Royalton  &  Woodstock  Tump.  Co.  11  Vt. 
431 ;  Lombard  «.  Steams,  4  Cush.  60 ;  Attorn- 
ey General  v.  Petersburg  &  Roanoke  R  R 
Co.  6  Led.  456. 

27*  It  is  enough  to  work  a  forfeiture,  that 
the  performance  of  the  condition  is  neglect- 


*  See  ftlao,  as  to  the  proper  proceedlog  to  Moertaln  and 
declare  a  forfeiture,  Stoe  «.  Bloom,  5  Johns.  Ch.  866 ;  State 
«.  Real  Estate  Bank,  bArk.  595;  Huntington  «.  Crescent 
City  Bank,  18  La.  Ann.  850 ;  Rlggin  «.  Union  Back  of 
Louisiana,  Jd.  677 ;  State  «.  Merchants*  Ins.  k  Trust  Co. 
8  Humph.  285;  Cleveland  «.  Marine  Bank  of  Milwaukee, 
17  iris.545. 
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ed,  or  designedly  omitted ;  the  ingredient  of 
a  bad  or  cormpt  motiye  is  not  neceseary.  ilT. 

F.  Supreme  Ct,  1840,  People  v.  Kingston  & 
Hiddletown  Turnpike  Co.  28  Wend,  198. 

28.  A  reaflonable  and  substantial  perform- 
ance of  the  conditions  is  all  that  is  necessary 
to  defeat  a  claim  to  a  forfeiture.  If.  T,  Ct, 
of  Errori^  1840,  Thompson  f>.  People,  ft8 
Wend.  537 ;  People  «.  Kingston  &  Middle- 
town  Tump.  Co.  28  Wend.  198.  And  see 
Conunonwealth  «.  Alleghany  Bridge  Co.  20 
Pa,  St.  185. 

'29.  Tiol&tions  of  the  charter.  The  con- 
stant and  willful  violation  of  Amdamental 
conditions  of  the  charter  entitles  the  State  to 
demand  its  forfeiture.  A  corporation,  by  the 
very  terms  and  nature  of  its  political  exist- 
ence, is  subject  to  dissolution  by  forfeiture  of 
its  franchiics  for  willful  misuser  or  nonuser. 
[8  Pet.  287  ;  9  Cranch,  48.]  It  is  the  tacit 
condition  of  a  grant  of  incorporation  that  the 
grantees  shall  act  up  to  the  end  or  design  for 
which  they  were  incoiporated.  [Ang.  &  A. 
660.]  It  is  a  general  principle  that  where 
there  has  been  a  misuser,  or  a  nonuser,  in 
regard  to  matters  which  are  of  the  essence  of 
the  contract  between  the  corporation  and  the 
State,  and  the  acts  or  omissions  complained 
of  have  been  repeated  and  willM,  they  con  • 
stitute  a  just  ground  of  forfeiture.*  Pa. 
Supreme  Ct.  1867,  Commonwealth  t>.  Cotn- 
mercial  Bank  of  Pennsylvania,  28  Pa,  St.  888 ; 
S.  P.  La,  Supreme  Ct.  1842,  State  v.  New 
Orleans  Gas  Light  and  Banking  Co.  2  Sob. 
529. 

30.  By  officers  or  agents.  In  a  proceed- 
ing on  the  part  of  the  State  to  forfeit  a  char- 
ter for  the  acts  or  neglects  of  a  corporation, 
in  violation  of  law,  the  willful  acts  and 
neglects  of  its  officers  are  regarded  as  the 
acts  and  neglects  of  the  corporation,  and 
render  the  corporation  liable  to  a  dissolution. 
If,  Y.  C^n(;0ry,  1887,  Bank  Commissioners  «. 
Bank  of  Buffido,  6  Paige,  497 ;  1888,  Ward 
«.  Sea  Ins.  Co.  7  7i.  294 ;  S.  P.  Supreme  Ct, 
1881,  Life  &  Fire  Ins.  Co.  f>.  Mechanic  Fire 
Ins.  Co.  7  Wend.  81. 

*  Thai  dlghi  devlatloiis  from  th«  pforlilonB  of  a  eburter 
do  not  work  a  foffdtnrt,  leo  Eastern  Arohlpdago  Go.  «. 
lteginm,SJriL<6JL866;  ngng.  L,dbBq.2aA\  »LaioJ, 
If.  &  Q,  B.9i,  For  instanoea of  Tlolatlona of  ehaiter pro- 
Tiaiooa  which  Imv  been  a^Jndged  sufficient  or  inaofflcient 
to  work  a  forfeltore,-4ee  Oommonwealth  «.  Oommerdal 
Bank,  SB  Pa.  St  888;  State  «.  Gomminnelal  Bank  of  Ghioin- 
natl,  10  Ohio,  588;  Ckmrin  «.  Urbana  k  Champaign  Mai. 
Ina.  Co.  U  Oh'o,  8;  Ohio  «.  Seneca  Gou  Baak,  6  Ohio  Si, 
in  i  Stale  «.  GomaMNialBaiikor  MtDChMter,  88  ifiM.  474 


81.  An  officer  of  a  corporation — e.  g.  the 
cashier  of  a  bank— cannot  cause  a  forfeiture 
of  the  charter  by  a  direct  and  palpable  rio* 
lation  of  the  authority  or  instructions  given 
him  by  the  directors.  If  they  giye  him  no 
instructions  against  doing  the  illegal  act,  and 
he  commits  it,  in  the  course  of  his  ordinary 
duties,  it  is  their  act,  doubtless ;  but  if  his  act 
is  in  direct  violation  of  express  instructions 
from  them,  as  well  as  of  the  charter,  the 
corporation  is  not  bound  by  his  act,  and  the 
charter  is  not  forfeited  thereby.  Miu,  Ct,  of 
Errors,  1846,  State  «.  Commercial  Bank  of 
Manchester,  6  Bmed,  dt  M,  218,  287. 

82.  That  a  departure  from  the  directions 
given  in  the  charter  to  the  agents  of  the 
State,  in  the  proceedings  to  organize  the 
corporation,  or  the  neglect  of  the  directors  to 
sell  the  stock  of  a  subscriber  who  has  not 
paid  the  calls,  as  they  are  directed  to  do  by 
the  charter,  is  not  in  itself  a  git>ttnd  of  for- 
feiture, — see  Ih, 

88*  That  where  the  charter  expressly  pro- 
vides some  other  specific  penalty  for  the 
violation  of  either  of  its  provisions,  a  forfeit- 
ure will  not  follow  such  violation, — see 
Conunonwealth  v.  Breed,  4  Ptdb.  460 ;  Baker 
f>.  Backus,  82  HI.  79.  But  compare  Penning- 
ton T.  Townsend,  7  Wend.  276. 

84.  Abandonment  of  the  corporate  bosl* 
uess.  The  mere  omission  of  a  corporation 
to  exercise  its  powers,  does  not,  of  itself^ 
unconnected  with  other  acts,  work  a  forfeit- 
ure of  its  charter.  N.  Y.  Chancery^  1825, 
Attorney  (General  v.  Bank  of  Niagara,  Eopk. 
354 ;  Md.  Ct,  of  AppedU,  1888,  Regents  of 
University  of  Maryland  «.  WHliams,  9  QiU  dt 
J:865. 

85.  But  the  charters  of  business  corpora- 
tions (such  as  insurance  companies),  imply 
and  require  that  they  shall  perform  the  busi- 
ness for  which  they  were  instituted ;  and  a 
substantial  suspension  of  business  after  its 
commencement,  like  an  entire  omission  to 
conunence  business,  is  a  violation  of  thecluuv 
ter,  and  gives  the  court  power  to  appoint  a 
receiver,  and  grant  an  ii^unction.*  Bo  held, 
under  the  provisions  of  2  N.  T.  Bev.  Stat 
463,  §  39.  If.  Y.  Chancery,  1888,  Ward  r.  Sea 
Ins.  Co.  7  Paige,  294 ;  If.  Y.  V.  Oh4m.  CU 
1847,  Matter  of  Jackson  Marine  Ins.  Co.  4 
Sandf  Ch.  659. 

*  An  Inauranoe  company,  however,  doea  not  lose  ita  ehai^ 
ter,  through  nonoaer,  hy  merely  reAiatng  to  inaore  afainat 
an  eztia-haaardoaaiiak.  Oorwia  •.UitenaA  dnwinlin 
Mat  Ina.  Co.  14  {»Uo,  t. 
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86.  That  there  are  many  non-feasances 
which  do  not  amount  to  nonuser,  and  yet  are 
complete  cause  of  forfeiture, — see  People  «. 
Bristol  A  Bensselaerville  Turnpike  Co.  28 
Wmd.  22d. 

87.  A  lease  by  the  stockholders  of  a  man- 
nftctiuing  corporation  of  all  its  property,  to 
its  president,  for  two  years,  though  the  busi- 
ness was  carried  on  as  before, — Hsld,  a  sus- 
pension of  its  ordinary  business  for  the  period 
of  more  than  one  year,  in  violation  of  2  N.  Y. 
Key.  Btat  4684,  §§  88,  56,  and  a  forfeiture 
of  its  franchise,  if.  F.  BuprmM  Ct,  1849, 
Conro  «.  Gray,  4  Emt.  Pr,  166. 

88.  A  railroad  company  haying,  under  au- 
thority from  the  legislature,  built  and  main- 
tsined  a  branch  road,  used  it  for  the  trans- 
portation of  freight  as  the  public  wants  de- 
manded, and  carried  passengers  and  drew 
psssenger  cars  for  a  reasonable  compensation. 
After  public  notice  it  discontinued  the  run- 
ning of  reg^ular  passenger  trains  over  the 
branch  road,  as  there  was  not  sufficient  pas- 
senger business  to  pay  the  expenses  of  run- 
ning them,  by  reason  of  the  establishment 
under  authority  of  the  legislature,  of  a 
competing  line  for  the  transportation  of  pas- 
sengers oyer  a  horse  railroad.  Held^  that  the 
corporation  did  not,  by  such  discontinuance, 
forfeit  its  franchise.  Mau.  SvpremS  Ot.  1858, 
Commonwealth  v.  Fitchburg  R  R.  Co.  12 
Qray^  180. 

89.  Bank  saspension.  Tlie  suspension  of 
specie  payments  by  a  bank  is  a  good  cause  of 
forfeiture  of  the  charter.  It  makes  no  differ- 
ence that  the  charter  does  not  in  so  many 
words  require  specie  payments,  especially 
where  it  does  require  the  capital  to  be  paid 
up  in  specie,  snd  limits  the  circulation  in  pro- 
portion thereto.  Kor  does  the  fact  that  the 
charter  imposes  on  the  bank  the  obligation 
to  pay  a  high  rate  of  interest  to  the  individ- 
ual note  holders  in  case  of  a  refusal  to  redeem 
any  notes  in  specie,  furnish  an  implied  au- 
thority for  suspension  or  preclude  the  State 
from  enforcing  a  forfeiture  on  the  ground  of 
the  suspension.  Mm.  Ct,  of  Erron^  1846, 
Commercial  Bank  of  Natchez  v.  State  of 
MisBisBippi,  6  8mede$  A  M.  699 ;  Planters' 
Bank  «.  State,  7  Id,  168.* 

*8ee  alM,  fai  fopport  of  Ihli  pvopoiitiao,  State  «.  New 
Orieane  Om  light  k  BanUng  Ca  9  Bob.  fi29;  Attorney 
General «.  Baak  of  Mlehigaa,  Harring,  816;  SUie  e.  Bank 
of  Sootli  OaftoUna,  1  Spetf^  488 ;  State  «.  Bank  of  Chariea* 
ten,  8  JTaJrwKL  480 ;  State  Bank  «.  State,  1  ^fael/.  867. 


40.  Refusal  to  pay  specie  is  not  a  forfeiture 
of  a  branch  charter,  where  the  charter,  though 
providing  other  causes  of  forfeiture,  does  not 
declare  this  to  be  one,  and  giyes  another 
remedy  for  such  refusal.  Ala.  Suprems  Ct 
1829,  State  v.  Tombeckbee  Bank,  2  Btew.  80. 

41.  Where  the  charter  of  a  bank  provid- 
ed that,  if  they  should  refuse  payment  of 
their  notes,  they  must  suspend  business  until 
they  should  resume  payment, — Eeldj  that 
insolvency  and  a  suspenmon  of  business  for 
any  length  of  time,  followed  by  a  resumption 
of  payments,  did  not  work  a  forfeiture,  y.  T. 
Supreme  Ct.  1826,  People  v.  Washington  A 
Warren  Bank,  6  Cow.  211. 

42*  The  insolvency  of  a  bank,  and  an  as- 
signment by  it  of  so  much  of  its  property  to 
trustees  for  the  payment  of  its  debts,*  as  to 
prevent  it  from  resuming  banking  business, 
the  purpose  for  which  the  bank  was  institu- 
ted being  thus  defeated,  though  not  in  itself 
a  dissolution,  is  good  cause  of  forfeiture  on 
quo  warranto.  Mis$  .Ct  o/Errorty  1846,  State 
9.  Commercial  Bank  of  Manchester,  13  8mede$ 
A  M.  669 ;  S.  P.  N.  T.  Supreme  Ct  1826,  Peo- 
ple «.  Bank  of  Hudson,  6  Caw.  217 ;  Ohio 
Supreme  Ct  1888,  State  «.  Seneca  Co.  Bank, 
6  Ohio  St.  171. 

48.  The  charter  of  an  incorporated  bank 
provided  that  the  election  of  directors 
should  be  held  annually,  but  that  a  casual 
omission  to  hold  the  elections  at  the  time 
prescribed  should  not  amount  to  a  forfeiture 
of  the  charter.  Held,  that  a  failure  to  hold 
an  election  for  five  years  was  presumptive 
evidence  of  design  to  omit  the  election,  and 
was  therefore  a  good  cause  of  forfeiture. 
Miss.  Ct  of  Errore,  1857,  State  v.  Commer- 
cial Bank  of  Manchester,  88  Mite.  474. 

44.  The  withdrawing  of  the  capital  of  a 
bank  under  the  form  of  loans  on  private 
security,  so  to  reduce  the  effective  capital 
below  the  amount  required  by  the  charter, 
may  be  good  cause  of  forfeiture ;  but  it  is  in 
the  discretion  of  the  court,  on  proceedings 
at  law  to  forfeit  the  charter  for  such  cause, 
whether  it  will  declare  the  charter  forfeited; 
and  it  will  not  do  so,  if  a  fraudulent  intent 

*  Wher9  a  tnrapike  company,  fkillng  to  oomplete  their 
road  within  the  time  fixed  in  tiie  charter,  sold  the  land  oe* 
cnpled  bj  the  road  and  the  bridges,  toll  booaee,  and  ether 
improTementfl  which  had  been  made  thereon,  to  an  Indirld- 
nal,—- /TeZd,  that  the  charter  of  the  company  was  forfeited, 
their  existence  being  determined  by  this  sale ;  and  that  the 
property  was  rested  in  tl^e  pnrolaaser  as  tviyate  prupeiti, 
and  oonld  not  be  taken  for  publle  nse  as  a  ectporate  finn- 
chbe.    Matter  of  Highway,  S  2adr.  S98. 


342 


[  FORFEITUEE.] 


ed,  or  designedly  omitted ;  the  ingredient  of 
a  bad  or  corrapt  motiye  is  not  neceasarj.  Jf. 

T.  Supreme  Ct.  1840,  People  «.  Kingston  & 
Hiddletown  Turnpike  Co.  28  Wend,  198. 

28«  A  reasonable  and  substantial  perform- 
ance of  the  conditions  is  all  that  is  necessary 
to  defeat  a  claim  to  a  forfeiture.  N.  T,  Ct, 
of  Errore^  1840,  Thompson  «.  People,  «8 
Wend,  587 ;  People  «.  Kingston  &  Middle- 
town  Tump.  Co.  28  Wend,  198.  And  see 
Conmionwealth  «.  Alleghany  Bridge  Co.  20 
Pa.  St,  185. 

'29.  Tiolations  of  the  charter.  The  con- 
stant and  willful  violation  of  fVmdamental 
conditions  of  the  charter  entitles  the  State  to 
demand  its  forfeiture.  A  corporation,  by  the 
yery  terms  and  nature  of  its  political  exist- 
ence, is  subject  to  dissolution  by  forfeiture  of 
its  franchises  for  willful  misuser  or  nonuser. 
[8  Pet.  287  ;  9  Cranch,  48.]  It  is  the  tacit 
condition  of  a  grant  of  incorporation  that  the 
grantees  shall  act  up  to  the  end  or  design  for 
which  they  were  incorporated.  [Ang.  &  A. 
600.]  It  is  a  general  principle  that  where 
there  has  been  a  misuser,  or  a  nonuser,  in 
recrard  to  matters  which  are  of  the  essence  of 
the  contract  between  the  corporation  and  the 
State,  and  the  acts  or  omissions  complained 
of  have  been  repeated  and  willixil,  they  con- 
stitute a  just  ground  of  forfeiture.*  Pa, 
Supreme  Ct,  1857,  Commonwealth  «.  Cota- 
mercial  Bank  of  Pennsylvania,  28  Pa,  St,  888 ; 
S.  P.  La,  Supreme  Ct,  1842,  State  «.  New 
Orleans  Gas  Light  and  Banking  Co.  2  Bob, 
529. 

80.  By  officers  or  agents.  In  a  proceed- 
ing on  the  part  of  the  State  to  forfeit  a  char- 
ter for  the  acts  or  neglects  of  a  corporation, 
in  yiolation  of  law,  the  willful  acts  and 
neglects  of  its  officers  are  regarded  as  the 
acts  and  neglects  of  the  corporation,  and 
render  the  corporation  liable  to  a  dissolution. 
I{,  K  Chancery^  1837,  Bank  Commissioners  t. 
Bank  of  BuflGalo,  6  Paige^  497;  1888,  Ward 
«.  Sea  Ins.  Co.  7  Id,  294 ;  S.  P.  Supreme  Ct, 
1881,  Life  &  Fire  Los.  Co.  «.  Mechanic  Fire 
Ins.  Co.  7  Wend,  81. 

•  Thai  di^tdeviatioDt  from  the  prorlilong  of  «  charter 
do  not  work  «  forfdtan,— lee  Eastern  Arohlpelafo  Oa  «. 
Regina,9^<lftA866;  nSng,  X.<ftJ!^.  828;  WLawJ. 
Jf,  8.  Q.  S.9%.  For  Inatancee  of  Tiolatlone  of  charter pro- 
Tlatona  which  have  been  a4)adged  iulBclent  or  inrafflclent 
to  work  a  forfeltare,— tee  Oonunonwealth  «.  Oommerdal 
Bank,  9SPn.8t9m;  Slate  «.  Conunerdal  Bank  of  0lndn> 
natl,  10  OMOf  586;  Oondn  e.  Urtena  k  Champaign  Mat 
Ina.  Ca  14  Oh'o^  6;  Ohio  «.  Seneca  Gol  Bank,  6  Oh4o  Si, 
m  I  State  «.  CtaMinewlal  Bank  of  Mapchertcr,  88  Mi$$.  474 


81.  An  officer  of  a  corporation — e,  g,  the 
cashier  of  a  bank— cannot  cause  a  forfeiture 
of  the  charter  by  a  direct  and  palpable  yio- 
lation of  the  authority  or  instructions  given 
him  by  the  directors.  If  they  give  him  no 
instructions  against  doing  the  illegal  act,  and 
he  commits  it,  in  the  course  of  his  ordinaiy 
duties,  it  is  their  act,  doubtless ;  but  if  his  act 
is  in  direct  violation  of  exprees  instructions 
from  them,  as  well  as  of  the  charter,  the 
corporation  is  not  bound  by  his  act,  and  the 
charter  is  not  forfeited  thereby.  Miu,  Ct.  of 
Brron,  1846,  State  «.  Commercial  Bank  of 
Manchester,  6  Smed,  db  M,  218,  287. 

82.  That  a  departure  from  the  directions 
given  in  the  charter  to  the  agents  of  the 
State,  in  the  proceedings  to  organize  the 
corporation,  or  the  neglect  of  the  directors  to 
sell  the  stock  of  a  subscriber  who  has  not 
paid  the  calls,  as  they  are  directed  to  do  by 
the  charter,  is  not  in  itself  a  ground  of  for- 
feiture,— see  Ih, 

88«  That  where  the  charter  expressly  pro- 
vides some  other  specific  penidty  for  the 
violation  of  either  of  its  provisions,  a  forfeit- 
ure will  not  follow  such  violation, — see 
Commonwealth  v.  Breed,  4  Pick.  460 ;  Baker 
V.  Backus,  82  lU,  79.  But  compare  Penning- 
ton T.  Townsend,  7  Wend,  276. 

84.  Abandonment  of  the  corporate  bosl- 
uess.  The  mere  omission  of  a  corporation 
to  exercise  its  powers,  does  not,  of  itself^ 
unconnected  with  other  acts,  work  a  forfeit- 
ure of  its  charter.  N,  T,  Clianeery^  1825, 
Attorney  (General  v.  Bank  of  Niagara,  Hopk, 
854 ;  Md,  Ct,  of  Appeals,  1888,  Regents  of 
University  of  Maryland  v.  Williams,  9  QiU  d 
J.  865. 

85.  But  the  charters  of  business  corpora- 
tions (^such  as  insurance  companies),  imply 
and  require  that  they  shall  perform  the  busi- 
ness for  which  they  were  instituted ;  and  a 
substantial  suspension  of  business  after  its 
commencement,  like  an  entire  omission  to 
commence  business,  is  a  violation  of  thechar^ 
ter,  and  gives  the  court  power  to  appoint  a 
receiver,  and  grant  an  ii^unction.*^  Bo  keid, 
under  the  provisions  of  2  N.  Y.  Bev.  Stat 
468,  §  89.  y.  Y.  Chancery,  1838,  Ward  r.  Sea 
Ins.  Co.  7  Paige,  294;  If.  T.  V.  Chan.  Ci. 
1847,  Matter  of  Jackson  Marine  Ins.  Co.  4 
Sandf.  Ch.  559. 

*  An  imuranoe  company,  howererf  doee  not  lose  iti  char* 
ter,  thioogh  nonaeer,  by  merely  reAising  to  Ineore  asainft 
an  cztnkhaiardoasriflk.  Corwln  «.UrbaaaA  Chrnijialtn 
Un!LlaM.Co.UOhSo,t. 
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86.  That  there  are  many  non-feasances 
whkh  do  not  amount  to  nonuser,  and  yet  are 
complete  cause  of  forfeiture, — see  People  v, 
Bristol  A  Bensselaerville  Turnpike  Co.  28 
Wend.  223. 

87.  A  lease  by  the  stockholders  of  a  man- 
ufactoring  corporation  of  all  its  property,  to 
its  president,  for  two  years,  though  the  busi- 
ness was  carried  on  as  before, — SBld,  a  sus- 
pension of  its  ordinary  business  for  the  period 
of  more  than  one  year,  in  violation  of  2  N.  Y. 
Ber.  Btat  4684,  §§  88,  56,  and  a  forfeiture 
of  its  franchise,  if.  F.  Supreme  Ct.  1849, 
Conro  «.  Gray,  4  Bow,  iV.  166. 

88.  A  railroad  company  haying,  under  au- 
thority from  the  legislature,  bmlt  and  main- 
tained a  branch  road,  used  it  for  the  trans- 
portation of  freight  as  the  public  wants  de- 
manded, and  carried  passengers  and  drew 
passenger  cars  for  a  reasonable  compensation. 
After  public  notice  it  discontinued  the  run- 
ning of  reg^ular  passenger  trains  oyer  the 
branch  road,  as  there  was  not  sufficient  pas- 
senger business  to  pay  the  expenses  of  run- 
ning them,  by  reason  of  the  establishment 
under  authority  of  the  legislature,  of  a 
competing  line  for  the  transportation  of  pas- 
sengers oyer  a  horse  railroad.  Eddy  that  the 
corporation  did  not,  by  such  discontinuance, 
forfeit  its  franchise.  Mast,  Svprems  Ot.  1868, 
Commonwealth  «.  Fitchburg  R  R  Co.  12 
Qray^  180. 

89.  Bank  suspension.  Tlie  suspension  of 
specie  payments  by  a  bank  is  a  good  cause  of 
forfeiture  of  the  charter.  It  makes  no  differ- 
ence that  the  charter  does  not  in  so  many 
words  require  specie  payments,  especially 
where  it  does  require  the  capital  to  be  paid 
up  in  specie,  and  limits  the  circulation  in  pro- 
portion thereto.  Nor  does  the  &ct  that  the 
charter  imposes  on  the  bank  the  obligation 
to  pay  a  high  rate  of  interest  to  the  indiyid- 
ual  note  holders  in  case  of  a  refrisal  to  redeem 
any  notes  in  specie,  furnish  an  implied  au- 
thority for  suspension  or  preclude  the  State 
from  enforcing  a  forfeiture  on  the  ground  of 
the  suspension.  Mia,  Ct.  of  Erron^  1846, 
Commercial  Bank  of  Natchez  f>.  State  of 
HfisBissippi,  6  Bmedee  A  M,  699;  Planters' 
Bank  «.  State,  7  Id.  168.* 

•See  alM,  fai  rapport  of  Ihli  pvopoeition.  State  «.  New 
Orieens Om  LigM  k  BanUng  Ca  9  Sob.  fi29;  Attorney 
Geocnl «.  Bank  of  Mlehigaa,  Harring.  816;  State  e.  Bank 
of  Seotli  OaroUaa,  1  Spttn^  488 ;  SUte  v.  Bank  of  Chariee* 
ten,  9  JraJTwIC  489;  State  Bank  9.  State,  1  .Kael/.  887. 


40.  Befrisal  to  pay  Specie  is  not  a  forfeiture 
of  a  branch  charter,  where  the  charter,  though 
proyiding  other  causes  of  forfeiture,  does  not 
declare  this  to  be  one,  and  giyes  another 
remedy  for  such  refusal  Ala,  Supreme  Ct, 
1829,  State  v,  Tombeckbee  Bank,  2  Btew,  80. 

41.  Where  the  charter  of  a  bank  proyid- 
ed  that,  if  they  should  refuse  payment  of 
their  notes,  they  must  suspend  business  until 
they  should  resume  payment, — Held^  that 
insolyency  and  a  suspenaon  of  business  for 
any  length  of  time,  followed  by  a  resumption 
of  payments,  did  not  work  a  forfeiture.  N,  T, 
Supreme  Ct,  1826,  People  v,  Washington  & 
Warren  Bank,  6  Cow,  211. 

42*  The  insolyeney  of  a  bank,  and  an  as- 
signment by  it  of  so  much  of  its  property  to 
trustees  for  the  payment  of  its  debts,*  as  to 
preyent  it  from  resuming  banking  business, 
the  purpose  for  which  the  bank  was  institu- 
ted being  thus  defeated,  though  not  in  itself 
a  dissolution,  is  good  cause  of  forfeiture  on 
quo  warranto,  Jliise  ,  Ct.  of  Errors^  1846,  State 
V.  Commercial  Bank  of  Manchester,  18  Smedee 
A  M.  669 ;  S.  P.  N.  T,  Supreme  Ct,  1826,  Peo- 
ple «.  Bank  of  Hudson,  6  Cait,  217;  Ohio 
Supreme  Ct,  1888,  State  «.  Seneca  Co.  Bank, 
6  Ohio  St,  171. 

48.  The  charter  of  an  incorporated  bank 
proyided  that  the  election  of  directors 
should  be  held  annually,  but  that  a  casual 
omission  to  hold  the  elections  at  the  time 
prescribed  should  not  amount  to  a  forfeiture 
of  the  charter.  Held,  that  a  failure  to  hold 
an  election  for  fiye  years  was  presumptiye 
eyidence  of  design  to  omit  the  election,  and 
was  therefore  a  good  cause  of  forfeiture. 
Miss.  Ct.  of  Errorij  1857,  State  v.  Commer- 
cial Bank  of  Manchester,  88  Wee.  474 

44.  The  withdrawing  of  the  capital  of  a 
bank  under  the  form  of  loans  on  priyate 
security,  so  to  reduce  the  effectiye  capital 
below  the  amount  required  by  the  charter, 
may  be  good  cause  of  forfeiture ;  but  it  is  in 
the  discretion  of  the  court,  on  proceedings 
at  law  to  forfeit  the  charter  for  such  cause, 
whether  it  will  declare  the  charter  forfeited; 
and  it  will  not  do  so,  if  a  fraudulent  intent 

*  When  a  tnmpike  company,  failing  to  complete  their 
road  within  the  time  fixed  In  the  charter,  sold  the  land  oe* 
cnpled  bj  the  road  and  the  bridges,  toU  hooaee,  and  other 
ImproTements  which  had  been  made  thereon,  to  an  Indirld* 
nal, — ITeld^  that  the  charter  of  the  company  was  forfeited, 
their  existence  bdng  determined  by  this  sale;  and  that  the 
property  was  rested  in  the  purchaser  as  priTate  ptupeiti, 
and  could  not  be  taken  for  publio  use  as  a  cctporate  finn- 
chlse.    Matter  of  Highway,  8  2adr.  898. 
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ed,  or  designedly  omitted ;  the  ingredient  of 
a  bad  or  corrupt  motive  is  not  necessary.  JV. 

T,  Supreme  Ct.  1840,  People  v,  Kingston  & 
Middletown  Turnpike  Co.  28  Wend.  193. 

28.  A  reasonable  and  substantial  perform- 
ance of  the  conditions  is  all  that  is  necessary 
to  defeat  a  claim  to  a  forfeiture.  If.  T.  Ct. 
of  Error%^  1840,  Thompson  v.  People,  «8 

Wend.  687 ;  People  «.  Kingston  &  Middle- 
town  Tump.  Co.  28  Wend.  198.  And  see 
Commonwealth  v.  Alleghany  Bridge  Co.  20 
Pa.  8t.  185. 

'29.  Tiolationsof  the  charter.  The  con- 
stant and  willful  violation  of  fttndamental 
conditions  of  the  charter  entitles  the  State  to 
demand  its  forfeiture.  A  corporation,  by  the 
yery  terms  and  nature  of  its  political  exist- 
ence, is  subject  to  dissolution  by  forfeiture  of 
its  franchises  for  willful  misuser  or  nonuser. 
[8  Pet.  287 ;  9  Cranch,  48.]  It  is  the  tacit 
condition  of  a  grant  of  incorporation  that  the 
grantees  shall  act  up  to  the  end  or  design  for 
which  they  were  incorporated.  [Ang.  &  A. 
660.]  It  is  a  general  principle  that  where 
there  has  been  a  misuser,  or  a  nonuser,  in 
regard  to  matters  which  are  of  the  essence  of 
the  contract  between  the  corporation  and  the 
State,  and  the  acts  or  omissions  complained 
of  have  been  repeated  and  willixil,  they  con- 
stitute a  just  ground  of  forfeiture.*  Pa. 
Supreme  Ct.  1857,  Commonwealth  «.  Com- 
mercial Bank  of  Pennsylvania,  28  Pa.  St.  888  ; 
S.  P.  La.  Supreme  Ct.  1842,  State  v.  New 
Orleans  Gas  Light  and  Banking  Co.  2  Bob. 
529. 

80.  By  officers  or  agents.  In  a  proceed- 
ing on  the  part  of  the  State  to  forfeit  a  char- 
ter for  the  acts  or  neglects  of  a  corporation, 
in  violation  of  law,  the  willful  acts  and 
neglects  of  its  officers  are  regarded  as  the 
acts  and  neglects  of  the  corporation,  and 
render  the  corporation  liable  to  a  dissolution. 
N.  T.  C^ane^ry,  1837,  Bank  Commissioners  «. 
Bank  of  Buffiilo,  6  Paige^  497;  1888,  Ward 
«.  Sea  Ins.  Co.  7  Id.  294 ;  S.  P.  Supreme  Ct. 
1881,  Life  &  Fire  Los.  Co.  «.  Mechanic  Fire 
Ins.  Co.  7  Wend.  81. 

*  Thaidi^t  d«vlAtiaoa  fi<om  the  prorliioni  of  «  charter 
do  not  work  «  forfdiore,— lae  Eastern  Archipelago  Oa  «. 
Regina,  %SlAS.9b»\  9^Sng.  L.^ISq.  828;  28  Law  J. 
N.8.Q.B.9SL  For  instanoee  of  li(riattons  of  charter  pro* 
Tlalona  which  have  been  a4)adged  eulBclent  or  inrattetent 
to  work  a  forfeltare,— tee  Oonunonwealth  «.  Oommerelal 
Bank,  28  Pa.  St  888;  Slate «.  Commfirdal  Bank  of  Obtdi^ 
nati,  10  0h4Ot  666 ;  Oonrin  «.  Uitana  k  Ohampalgn  If  at 
Ina.  Oa  U  Oh'o,  6;  Ohio  «.  Seneca  Go.  Bank,  6  Ohio  8L 
ITl  i  State  fi.  OoMmewlal  Bank  of  Mapchertcr,  88  Mi$$.  474 


81.  An  officer  of  a  corporation — e.  g.  the 
cashier  of  a  bank— cannot  cause  a  forfeiture 
of  the  charter  by  a  direct  and  palpable  Tio- 
lation  of  the  authority  or  instructions  given 
him  by  the  directors.  If  they  giye  him  no 
instructions  against  doing  the  illegal  act,  and 
he  commits  it,  in  the  coarse  of  his  ordinaiy 
duties,  it  is  their  act,  doubtless ;  but  if  his  act 
is  in  direct  violation  of  express  instructioiu 
from  them,  as  well  as  of  the  charter,  the 
corporation  is  not  bound  by  his  act,  and  the 
charter  is  not  forfeited  thereby.  JftM.  Ct.  of 
ErroTi,  1840,  State  «.  Commercial  Bank  of 
Manchester,  0  Smed.  d  M.  218,  287. 

82.  That  a  departure  from  the  directions 
given  in  the  charter  to  the  agents  of  the 
State,  in  the  proceedings  to  organize  the 
corporation,  or  the  neglect  of  the  directors  to 
sell  the  stock  of  a  subscriber  who  has  not 
paid  the  calls,  as  they  are  directed  to  do  by 
the  charter,  is  not  in  itself  a  ground  of  for- 
feiture,— see  lb. 

88.  That  where  the  charter  expressly  pro- 
vides some  other  specific  peni^ty  for  the 
violation  of  either  of  its  provisions,  a  forfeit- 
ure will  not  follow  such  violation, — see 
Commonwealth  v.  Breed,  4  Pitk.  460 ;  Baker 
e.  Backus,  82  lU.  79.  But  compare  Penning- 
ton r.  Townsend,  7  Wend,  276. 

84.  Abandonment  of  the  corporate  tonsi- 
uess.  The  mere  omission  of  a  corporation 
to  exercise  its  powers,  does  not,  of  itself^ 
unconnected  with  other  acts,  work  a  forfeit- 
ure of  its  charter.  N.  Y.  Chancery^  1825, 
Attorney  (General  e.  Bank  of  Niagara,  Hopk 
854 ;  Md.  Ct.  of  Appeals^  1888,  Regents  of 
University  of  Maryland  v.  Williams,  9  QiU  d 
7.865. 

85.  But  the  charters  of  busineBB  corpora- 
tions (such  as  insurance  companies),  imply 
and  require  that  they  shall  perform  the  bad- 
ness for  which  they  were  instituted ;  and  a 
substantial  suspension  of  business  after  its 
commencement,  like  an  endre  omission  to 
commence  busmess,  is  a  violation  of  thechai^ 
ter,  and  gives  the  court  power  to  appoint  a 
receiver,  and  grant  an  ii\)unction.'^  8o  held, 
under  the  provisions  of  2  N.  Y.  Bey.  Stat 
468,  §  89.  y.  Y.  Chancery^  1838,  Ward  r.  Sea 
Ins.  Co.  7  Paige,  294 ;  Jf.  Y.  V.  CAm.  Ck 
1847,  Matter  of  Jacksan  Marine  Ins*  Co.  4 
Sandf.  Ch.  559. 

*  An  ineuranoe  company,  hoirerer,  doei  not  loee  ita  char* 
ter,  through  noDoeer,  by  merely  reAuing  to  Izwnre  againit 
an  eztnkhasardowriflk.  Corwln  «.UrlMaaA  OhiiHiiaiffi 
Uui,  laM.Co,U  Ohio,  t. 
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86.  That  there  are  manj  non-feasances 
which  do  not  amount  to  nonuser,  and  yet  are 
complete  caose  of  forfeiture, — see  People  e. 
Bristol  A  BenflBelaeryille  Turnpike  Co.  28 
Wend.  22d. 

87*  A  lease  by  the  stockholders  of  a  man- 
vfiEUsturing  corporation  of  all  its  property,  to 
its  president,  for  two  years,  though  the  busi- 
ness was  carried  on  as  before, — Sddy  a  sus- 
pension of  its  ordinary  business  for  the  period 
of  more  than  one  year,  in  violation  of  2  N.  Y. 
Bey.  Btat  4684,  §g  88,  66,  and  a  forfeiture 
of  its  franchise,  if.  F.  BuprmM  Ct.  1849, 
Gonro  «.  Gray,  4  Eow,  Pr.  166. 

88.  A  railroad  company  having,  under  au- 
thority from  the  legislature,  built  and  main- 
tained a  branch  road,  used  it  for  the  trans- 
portation of  freight  as  the  public  wants  de- 
manded, and  carried  passengers  and  drew 
passenger  cars  for  a  reasonable  compensation. 
After  public  notice  it  discontinued  the  run- 
ning of  reg^ar  passenger  trains  over  the 
branch  road,  as  there  was  not  sufficient  pas- 
senger business  to  pay  the  expenses  of  run- 
ning them,  by  reason  of  the  establishment 
under  authority  of  the  legislature,  of  a 
competing  line  for  the  transportation  of  pas- 
sengers over  a  horse  railroad.  Held,  that  the 
corporation  did  not,  by  such  discontinuance, 
forfeit  its  franchise.  Mccss.  Sttprems  Ot.  1858, 
Commonwealth  v,  Fitchburg  R  R.  Co.  12 
Cfrap,  180. 

89.  Bank  suspension.  Tlie  suspension  of 
specie  payments  by  a  bank  is  a  good  cause  of 
forfeiture  of  the  charter.  It  makes  no  differ- 
ence that  the  charter  does  not  in  so  many 
words  require  specie  jmyments,  especially 
where  it  does  require  the  capital  to  be  paid 
up  in  specie,  and  limits  the  circulation  in  pro- 
portion thereto.  Kor  does  the  fact  that  the 
charter  imposes  on  the  bank  the  obligation 
to  pay  a  high  rate  of  interest  to  the  individ- 
ual note  holders  in  case  of  a  refusal  to  redeem 
any  notes  in  specie,  furnish  an  implied  au- 
thority for  suspension  or  preclude  the  State 
from  enforcing  a  forfeiture  on  the  ground  of 
the  suspension.  Mi$$,  Ct  of  Errort,  1846, 
Commercial  Bank  of  Natchez  v.  State  of 
Mississippi,  6  Smedes  db  If,  699;  Planters' 
Bank  v.  State,  7  Id.  168.* 

*8ee  alflo,  ia  fopport  of  Ihli  propoiltiao,  State  «.  New 
Orteam  Gee  Light  t  Banking  Oo.  9  £ob.  029 ;  Attornej 
General «.  Bank  of  Michigan,  Barring.  816 ;  flUie  v.  Bank 
of  Sooth  OaroUna,  1  /STpeerf,  488;  State  v.  Bank  of  Chariee* 
ten,  8  JroJrtO^  480 ;  State  Bank  9.  State,  1  ^fael/.  887. 


40.  Refusal  to  pay  specie  is  not  a  forfeiture 
of  a  branch  charter,  where  the  charter,  though 
providing  other  causes  of  forfeiture,  does  not 
declare  this  to  be  one,  and  gives  another 
remedy  for  such  refusal  Ala.  Suprems  Ct. 
1829,  State  «.  Tombeckbee  Bank,  2  Btew.  80. 

41.  Where  the  charter  of  a  bank  provid- 
ed that,  if  they  should  refuse  payment  of 
their  notes,  they  must  suspend  business  until 
they  should  resume  payment, — Held,  that 
insolvency  and  a  suspension  of  business  for 
any  length  of  time,  followed  by  a  resumption 
of  payments,  did  not  work  a  forfeiture.  N.  T. 
Supreme  Ct  1826,  People  v.  Washington  & 
Warren  Bank,  6  Cow.  211. 

42»  The  insolvency  of  a  bank,  and  an  as- 
signment by  it  of  so  much  of  its  property  to 
trustees  for  the  payment  of  its  debts,*  as  to 
prevent  it  from  resuming  banking  business, 
the  purpose  for  which  the  bank  was  institu- 
ted being  thus  defeated,  though  not  in  itself 
a  dissolution,  is  good  cause  of  forfeiture  on 
quo  warranto.  Mis$  .  Ct,  of  Errorty  1846,  State 
«.  Commercial  Bank  of  Manchester,  18  8mede$ 
A  M.  669 ;  S.  P.  N.  T.  Supreme  Ct  1826,  Peo- 
ple V.  Bonk  of  Hudson,  6  Cow.  217;  Ohio 
Supreme  Ct  1888,  State  «.  Seneca  Co.  Bank, 
6  Ohio  St.  171. 

48.  The  charter  of  an  incorporated  bank 
provided  that  the  election  of  directors 
should  be  held  annually,  but  that  a  casual 
omission  to  hold  the  elections  at  the  time 
prescribed  should  not  amount  to  a  forfeiture 
of  the  charter.  Held,  that  a  failure  to  hold 
an  election  for  five  years  was  presumptive 
evidence  of  design  to  omit  the  election,  and 
was  therefore  a  good  cause  of  forfeiture. 
Mies.  Ct.  of  Error%y  1867,  State  «.  Commer- 
cial Bank  of  Manchester,  88  Miee.  474. 

44.  The  withdrawing  of  the  capital  of  a 
bank  under  the  form  of  loans  on  private 
security,  so  to  reduce  the  effective  capital 
below  the  amount  required  by  the  charter, 
may  be  good  cause  of  forfeiture ;  but  it  is  in 
the  discretion  of  the  court,  on  proceedings 
at  law  to  forfeit  the  charter  for  such  cause, 
whether  it  will  declare  the  charter  forfeited ; 
and  it  will  not  do  so,  if  a  fraudulent  intent 

*  When  a  tnrapike  company,  failing  to  eompleie  their 
road  within  the  time  fixed  In  the  charter,  lold  the  land  oo* 
enpied  bj  the  road  and  the  bridges,  toll  houiea,  and  other 
ImproTementfl  which  had  been  made  thereon,  to  an  Indlyid- 
ual, — /TeZ^f,  that  the  charter  of  the  company  was  forfeited, 
their  existence  being  determined  hj  this  sale ;  and  that  the 
propert J  was  rested  In  the  porehaser  as  priyate  ptupeiti, 
and  oonld  not  be  taken  for  pabllo  nse  as  a  ectporate  finn- 
dilse.    Matter  of  Highway,  9  2adr.  S98. 
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be  not  apparent,  and  no  existing  danger  to 
the  community  requires  it.  Vt.  Supreme  Ot. 
1886,  State  «.  Essex  Bank,  8  Vt.  489. 

45*  Defences  to  proceedings  for  forfeit- 
ure. Wlien  a  cause  of  forfeiture  has  once 
arisen,  whether  fix>m  non-feasance,  or  other- 
wise, it  cannot  be  legally  atoned  for  by  sub- 
sequent good  behavior.  Thus,  putting  a 
turnpike  into  good  repair  prior  to  the  filing 
of  an  information  to  declare  a  forfeiture  for 
want  of  repair,  is  no  bar  to  the  writ.  N,  Y, 
Supreme  Ct,  1840,  People  «.  Hillsdale  & 
Chatham  Turnpike  Co.  28  Wend,  254. 

46.  Where  a  non-feasance  {e,  g.  bad  repair 
of  a  road)  is  made  a  cause  of  forfeiture  by 
statute,  if  the  default  was  occasioned  by  any 
irresistible  cause,  it  lies  with  the  defendants 
to  show  that  fact.    Ih, 

47.  The  fact  that  the  officers  of  a  bank 
proceeded  to  make  additional  loans  or  dis- 
counts to  directors,  or  upon  paper  upon 
which  they  were  responsible,  without  taking 
the  proper  precautions  to  ascertain  whether 
such  additional  loans  or  discounts  would  ex- 
ceed limits  allowed  them  by  their  charter, 
cannot  exempt  the  corporation  from  liability 
to  be  proceeded  against  for  the  violation.  It 
is  the  duty  of  the  officers  to  keep  a  proper 
account  of  loans  or  discounts  for  the  benefit 
of  the  directors,  either  as  individuals,  or, 
where  they  are  concerned  with  others  as 
partners  or  otherwise,  and  of  the  paper  dis- 
counted upon  which  they  are  answerable,  as 
indorsers,  &c.  And  the  power  of  making 
loans  or  discounts  to  or  for  their  benefit, 
should  only  be  intrusted  to  the  board  at  one 
of  its  regular  meetings,  unless  it  be  for  a  very 
limited  amount.  N,  T,  Chancery^  1837, 
Bank  Commissioners  «.  Bank  of  Buffido,  6 
Paige,  497. 

4S.  The  statutes  of  Massachusetts  (Rev. 
Stat.  di.  44,  §§11,  16)  provide  that  the 
franchise,  with  all  the  rights  and  privileges 
of  a  turnpike  corporation,  "  so  far  as  relates 
to  the  receiving  of  toll,"  may  be  levied  upon 
by  a  creditor  of  the  corporation,  and  pass  by 
sale  on  execution ;  the  corporation  to  retain 
its  powers  in  all  other  respects,  and  to  be 
bound  to  the  same  duties  as  before  the  sale. 
Hdd,  that  a  sale  of  the  franchise  of  a  turn- 
pike corporation,  in  ptu'suance  of  this  stat- 
ute, was  no  bar  to  proceedings  by  the  State 
against  such  corporation  for  a  forfeiture  of 
the  charter,  and  that  it  was  unnecessary,  in 
such  case,  to  make  the  purchaser  of  the 


franchise  a  party.  ifoM.  Supreme  Ct,  1850, 
Commonwealth  v.  Tenth  Mass.  Tump.  Corp. 
5  Cuek,  509. 

49.  Effect  of  forfeitare  on  the  powers  and 
franchises.  After  the  charter  of  a  corpora- 
tion is  declared  forfeited,  it  can  do  no  act  by 
which  rights  can  be  acquired,  nor  can  it 
maintain  a  suit  to  enforce  those  acquired 
during  the  continuance  of  the  charter,  unless 
its  power  and  capacity  for  that  purpose  is 
continued  by  statute  after  its  existence  as  a 
corporation  is  ended.  Ala,  Supreme  Ct, 
1850,  Saltmarsh  «.  Planters  &  Merchants* 
Bank  of  Mobile,  17  Ala.  N.  8.  761. 

50.  Though  a  corporation  is  dissolved  by 
a  legal  seizure  or  forfeiture  of  its  franchises, 
those  franchises  are  not  thereby  destroyed ; 
they  exist  in  the  custody  of  the  State,  and 
may  be  afterwards  granted  to  the  same  or  to 
other  individuals.  Ind,  Supi*ema  Ct,  1823, 
State  Bank  v.  State,  1  Black/.  267. 

51.  Legislattve  power  to  waive  forfeit- 
ures. The  grounds  of  forfeiture  of  a  charter 
may  be  waived  by  the  legislature.  Maes, 
Supreme  Ct,  1809,  Coumionwealth  v.  Union 
Fire  &  Marine  Insurance  Co.  6  Mass.  280; 
La.  Supreme  Ct,  1888,  Atchafalaya  Bank  «. 
Dawson,  18  La,  497;  Md.  Ct  of  Appeals, 
1882,  Chesapeake  &c.  Canal  Co.  «.  Ohio  R 
R.  Co.  4  QiU  dh  J,  1,  127 ;  La,  Supreme  Ct, 
1842,  State  v.  New  Orleans  Gas  Light  & 
Banking  Co.  2  Hob,  529. 

52.  Corporations  are  mere  creatures  of  the 
law,  and  cannot  violate  the  conditions  upon 
which  they  are  incorporated.  But  the  law 
does  not  design  that,  for  every  imaginable 
breach,  the  charter  of  a  corporation  must  be 
revoked.  And  it  rests  with  the  sovereign 
power,  as  a  reserved  right,  to  determine  not 
only  when  proceedings  of  forfeiture  shall  be 
instituted,  but  also  when  violations  of  a 
charter  are  to  be  overlooked.  Ifd,  Ct,  of 
Appeals,  1850,  Board  of  Commissioners  for 
Frederick  Female  Seminary  f.  State,  9  OtU, 
379. 

53.  The  power  to  waive  a  forfeiture  of 
charter  is,  however  (in  the  case  of  a  corpora- 
tion existing  under  laws  of  a  State),  confined 
to  the  legislature.  The  act  of  the  governor 
and  senate  (e,  g,  their  appointment  of  a 
director)  cannot  operate  as  a  waiver.  If,  T, 
Supreme  Ct,  1840,  People  o.  Phoenix  Bank, 
24  Wend.  431. 

54.  What  amonnts  to  a  waiver.  An  act 
of  the  legislature  passed  with  notice  of  the 


[  FRANCHISES.] 


845 


groTindB  of  forfeiture,  which  recognizes  the 
corporation  as  still  existmg  notwithstanding 
them,  operates  as  a  waiver  of  the  forfeiture. 
l\s.  Supreme  CL  1827,  Eishacoquillas  &c. 
Tump,  Co. «.  McConaby,  16  8erg.  db  R.  140; 
1830,  McConahy  c.  Tump.  Co.  1  Pa,  426 ;  N, 
71  Supreme  Ct  1832,  People  v.  Manhattan  Co. 
9  Wend.  851 ;  5.  C.  Ct  of  Errors,  1842,  States. 
Bank  of  Charleston,  2  MeMull.  489 ;  Arh.  Su- 
preme Ct.  1859,  State  o.  Miacdssippi  &c,  R.  R. 
Go.  20  Arh  495.  And  see  People  v.  Fishkill 
&  Beekman  Plank  Road  Co.  27  Barb.  445 ; 
Lumpkin  v.  Jones,  1  Kelly ,  27;  Common- 
wealth «.  Union  Fire  &c.  Los.  Co.  5  Mass. 
280. 

55.  Where  the  legislature  passed  a  statute 
requiring  the  banks  of  a  State  which  had 
suspended  specie  payments  to  resume  pay- 
ments on  or  before  a  day  named, — Held,  that 
this  in  effect  amounted  to  a  waiver  on  the 
part  of  the  State,  of  the  right  to  enforce  a 
forfeiture  for  the  previous  suspension.  Miss. 
Gt.  of  Errors,  1846,  Commercial  Bank  of 
Natchez  t.  State  of  Mississippi,  6  Smsd.  &  M. 
699. 

6((.  A  charter  provision  requiring  period- 
ical accounts  to  be  rendered  by  the  corpora- 
tion to  the  legislature,  *'  under  forfeiture  of 
the  privileges  of  the  act  in  future,*'  does  not 
make  the  franchise  absolutely  determine  on 
a  breach  of  the  condition  (in  which  case  the 
doctrine  of  waiver  could  not  apply),  but  it 
intends  a  forfeiture  proved  by  judicial  pro- 
ceedings. And  if,  after  default,  and  without 
such  proceedings,  the  legislature  accept  ac- 
counts from  the  corporation  in  subsequent 
years,  as  satis&ctory,  and  by  statute  confer 
further  powers  upon  it,  this  amounts  to  a 
waiver  of  the  ground  of  forfeiture,  so  that 
the  State  cannot  afterward  insist  upon  it. 
N.  H.  Superior  Ct.  1844,  State  «.  Fourth  N. 
H.  Tump.  16  N.  K  162. 

57.  Where,  after  a  suit  had  been  com- 
menced by  the  State  to  forfeit  a  charter,  the 
legislature  passed  an  act  reciting  that  the 
corporation  had  assigned  their  franchise  to 
M.,  and  that  he  had  performed  the  condi- 
tions greatly  to  the  public  advantage,  and 
enacted  that  all  the  rights  given  by  the 
charter  to  the  corporation  be  vested  in  M. 
^provided  that  nothing  herein  contained 
shall  be  so  construed  as  to  affect  any  suit  or 
suits  now  pending  in  favor  of  or  against  said 
company.  Hdd,  that  the  act  was  a  bar  to 
the  fbrther  prosecution  of  the  suit    The 


proviso  was  intended  to  apply  only  to  suits 
by  the  company  against  individuals,  or  by 
individuals  against  the  company,  and  not  to 
proceedings  of  forfeiture.  Ala.  Supreme  Ct, 
1851,  State  «.  Centreville  Bridge  Co.  18  Ala. 
N.  S.  678. 

58.  That  the  right  to  prosecute  for  a  for- 
feiture by  failure  to  comply  with  a  provision 
of  the  charter,  may  be  lost  by  unreasonable 
delay  to  institute  proceedings, — see  People 
0.  Oakland  County  Bank,  1  Dougl  {IHch.) 
282. 


1.  Power  to  confer  them.  The  legislature 
of  a  State  may  confer  exclusive  privileges 
and  franchises  upon  individuals  or  corpora^ 
tions,  except  as  restricted  by  the  constitution 
of  the  State.  Col.  Supreme  Ct.  1863,  Cali- 
fornia State  Telegraph  Co.  v.  Alta  Telegraph 
Co.  22  CaL  898. 

2.  A  legislative  grant  contained  in  the 
charter  of  a  bank,  authorizing  the  corpora- 
tion to  demand,  in  specified  cases,  more  than 
the  legal  rate  of  interest  is  a  franchise,  which 
may  be  conferred,  as  well  as  the  privilege  of 
banking  upon  a  few  individuals  by  the  State. 
Such  a  grant  is  not  a  partial  law  within  the 
constitutional  prohibition,  but  a  contract, 
which  cannot  be  made  subject  to  the  legisla- 
tive will.  Tenn.  Supreme  Ct.  1853,  Hazen 
«.  Union  Bank  of  Tennessee,  1  Sneed,  115. 

&•  An  act  to  incorporate  a  gas  light  com- 
pany,—creating  a  corporation  with  authority 
to  lay  their  pipes  in  the  streets,  &c.,  of  a  city 
for  the  purpose  of  conducting  gas,  &c.,  upon 
their  obtaining  permission  of  the  two  boards 
of  the  common  covaicW,'^Seld,  not  unconsti- 
tutional and  void,  either  because  it  estab- 
lished a  monopoly  io  the  trade  or  business 
of  supplying  gas  in  the  city  of  New  York,  or 
because  it  took  for  the  use  of  the  gas  com- 
pany the  streets,  or  easements  or  privileges  in 
the  streets  of  the  city  (they  being  the  pro- 
perty of  the  city),  without  making  or  pro- 
viding for  compensation  and  without  the 
consent  of  the  city.  K  T.  Supreme  Ct.  1859, 
People  9.  Bowen,*  30  Barb.  24. 

4.  The  general  power  of  the  legislature 
to  grant  femchises-^^  g.  to  build  bridges — 


*  Afflnnad,  approTing,  vithoot  dlMTJMiiig,  this  point,  21 
jr.  r.  617. 
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inyolyes  the  power  to  make  snch  a  frattchiee 
exclusiye,  and  they  may  extend  euch  exclu- 
Bive  privilege  beyond  the  limita  within  which 
they  confine  the  location  of  the  bridge.  [7 
Pick.  898 ;  9  Johns,  525 ;  17  Id.  488 ;  4  Johns. 
Ch.  150 ;  9  Wheat  74.]  JV.  K  Superior  Ot, 
1834,  Piscataqua  Bridge  Co.  o.  New  Hamp- 
shire Bridge  Go.  7  ^  JZ  85. 

5.  Interpretatton  of  grant  of  franehise. 
Where  the  purpose  of  a  franchise  is  the  per- 
fonnance  of  a  public  act,  the  grant  must  be 
so  interpreted  as  to  enable  that  act  to  be 
done.  Hence,  a  proviso  in  the  charter  of  a 
bridge  company  that  the  erection  of  piers, 
necessarily  contemplated  by  the  act  of  incor- 
poration, should  not  injure  the  navigation, 
should  be  construed  reasonably,  though  strict- 
ly in  favor  of  the  State ;  for  a  literal  con- 
struction placed  on  this  proviso  would  pre- 
vent the  erection  of  the  bridge  and  defeat 
the  grant.  Pa,  Supreme  Ct.  1868,  Monon- 
gahela  Bridge  Co.  v.  Kirk,  46  Pa,  8t,  112. 
Compare  Hartford  Bridge  Co.  f>.  Union  Feny 
Co.  29  C<mn,  210. 

See  Charters,  49-112. 

6.  A  corporation  were  authorized  to  '^  erect, 
maintain,  repair  and  rebuild,  a  mill  dam  on 
their  own  land  across  the  head  of  L.  R.  har- 
bor,**  with  gates,  &c.,  so  as  to  admit  boats  at 
high  water. 

HM^  1.  That  the  words  ^'  on  their  own 
land,''  did  not  confine  the  company  to  any 
particular  place  of  building,  but  were  in- 
tended to  exclude  any  inference  that  the  leg- 
islature designed  to  authorize  the  corpora- 
tion to  take  land  of  others  for  the  purpose. 

2.  That  the  company  might  erect  their 
dam  across  the  head  of  the  harbor,  although 
it  might  be  not  only  below  high  water  mark, 
but  even  across  a  part  of  the  channel  where 
the  tide  ebbed  and  flowed.  Me.  Supreme  Ct 
1841,  Parker  e.  Cutter  Mill  Dam  Co.  20  Me, 
858. 

7.  Where  a  statute  was  passed  authoriz- 
ing the  proprietors  of  a  wharf  to  extend  the 
game  into  the  channel  to  the  line  of  the  har- 
bor, and  before  it  was  extended,  the  legisla- 
ture incorporated  a  railroad  company,  with 
authority  to  locate  their  road  across  the  flats 
between  such  wharf  and  the  line  of  the  har- 
bor,— Bdd^  that  the  former  act  operated  as 
a  grant  to  the  proprietors  of  the  wharf^  and 
was  not  a  mere  license,  revocable  at  the 
pleasure  of  the  legislature,  and  revoked  by 
the  act  incorporating  the  railroad  company. 


Ma».  Supreme  Ot,  1849,  Fitchburg  R.  R.  Co. 
V.  Boston  &  Maine  Railroad,  8  Cueh.  58. 

8.  It  will  not  be  presnmed  exdasiTe. 
Under  a  grant  by  the  State,  of  a  franchise— 
e,  g,  of  the  privilege  to  build  a  toll  bridge, 
and  take  tolls — ^without  any  exclusive  priv- 
ilege being  given,  or  any  engagement  from 
the  State  that  another  rival  work  shall  not 
be  erected,  or  any  understanding  not  to 
sanction  competition  or  to  make  improve- 
ments which  shall  diminish  the  income  of 
the  first  grantees,  the  right  to  an  exdunve 
privilege  cannot  be  implied  from  the  nature 
of  the  grant.  In  charters  of  this  descripdoo, 
no  rights  are  taken  from  the  public  or  given 
to  the  corporation  beyond  those  which  the 
words  of  the  charter  by  their. natural  and 
proper  construction  purport  to  convey.  The 
whole  community  are  interested;  and  the 
power  of  the  State  to  promote  the  pubhe 
convenience,  shall  not  be  construed  to  have 
been  surrendered  or  diminished  unless  it  ap- 
pear by  plain  words  that  it  was  intended  to 
be  done.  U,  8,  Supreme  Ot,  1887,  Charies 
River  Bridge  v,  Warren  Bridge,  11  Pet,  420; 
1851,  Richmond  &c.  R  R.  Co.  o.  Louisa  R. 
R,  Co.  18  How,  71;  1865,  Turnpike  Co.  «. 
State,  8  WdU.  210;  K  Y,  Chaneery,  1887. 
Mohawk  Bridge  Co.  v.  Utica  &  Schenectady 
R.  R  Co.  6  Paige,  554 ;  1846,  Oswego  Falls 
Bridge  Co.  «.  Fish,  1  Bar^,  Oh,  547 ;  If.  7, 
Supreme  Ct.  Sp.  T.  1852,  Matter  of  Hamilton 
Avenue,  14  Barb.  405 ;  K  T.  A.  V.  Chan, 
Ct.  1846,  Thompson  v.  N.  Y.  &  Harlem  R 
R  Co.  8  Sandf.  Ch.  625.* 

9«  A  monopoly  cannot  be  implied  from 
the  mere  grant  of  a  charter  to  a  company  to 
construct  a  work  of  public  improvement,  and 
to  take  the  profits.  To  give  such  a  monopoly 
there  must  be  an  express  provision  in  the 
charter,  whereby  the  leg^lature  restrains  it- 
self from  granting  charters  for  rival  and 
competmg  works.  [11  Pet  420.]  Va.  Ct,  tif 
Appeals,  1840,  Tuckahoe  Canal  Co.  v.  Tnckar 
hoe  <&c.  R  R  Co.  11  Leigh,  42. 

10.  Thus,  where  the  legislature  has 
granted  a  charter  to  a  company  to  construct 
a  canal  through  the  valley  of  a  stream,  and 
to  take  the  profits  of  it,  without  any  provi* 


•  8e«  also,  Shrank  «.  Bchoylkfll  NaT.  Co.  14  Sirff.  A  X- 
71;  MonoQgBhela  NaT.  Oa  «.  Coobb,  6  Watt9  eft  A  101 ; 
Sasqneliaiina  Canal  Co.  v.  Wilghi,  9  WatUt  dtS.9\  Meads 
«.  Wanddl,  4  Ch.  Sent.  14;  Lansing  «.  Smith,  4  Wend,  10. 
Hot  compare  Newborgh  Ae.  Oa  «.  Miller,  6  Joktu.  Ck.  101; 
Inflbid  Toll  BildffB  Co. «.  Ocaneolknt  Biw  Oo.  T  Oenm,  tt 
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non  against  the  ezeiciae  of  the  power  to 
charter  other  and  rival  compaoiea,  the  legis- 
latare  is  not  prohibited  from  granting  a 
charter  to  a  company  to  construct  a  railroad 
through  the  aame  yaliey,  though  it  should 
afibrd  the  same  public  accommodation  as  the 
canal,  and  impair  or  annihilate  its  profits. 
lb.;  S.  P.  Vt.  JSupreme  CU  1849,  White 
Biyer  Tump.  Co.  v.  Vermont  Central  R  R 
Co.  31  n.  590 ;  Md.  Ct.  of  Appeals,  1889, 
Washington  A  Baltimore  Tump.  Road  v. 
Baltimore  &  Ohio  R  R  Co.  10  GiU  S  J. 
892 ;  lU.  Supreme  Ct.  1858,  Illinois  &  Michi- 
gan Canal  «.  Chicago  ft  Rock  Ishmd  R  R 
Co.  14  la.  814. 

11.  Although  persons  will  not  be  permit- 
ted to  establish  a  road  near  an  incorporated 
turnpike  company,  with  a  view  to  diminish 
the  profits  of  such  turnpike;  yet,  a  com- 
munity will  not  be  restrained  from  the  con- 
struction of  a  road  obviously  demanded  by 
the  situation  of  the  country,  on  the  ground 
that  it  tends  to  diminish  the  profits  of  the 
turnpike.  Ala.  Supreme  Ct.  1888,  Hall  e. 
Bagsdale,  8  Ala.  (4  Stew.  A  P.)  352. 

12.  That  an  incorporated  company  author- 
ized by  its  charter  to  build  a  toll  bridge 
across  a  riyer,  but  without  any  ezclusiye 
privilege  being  given  them  for  the  transpor- 
tation of  persons  or  goods,  cannot  complain 
of  parsons  who  establish  a  private  ferry  near 
the  bridge,  for  the  use  of  themselves  alone, 
and  not  for  the  use  of  the  public, — see  Trent 
«.  Cartersville  Bridge  Co.  11  Leig\  529. 

13.  The  original  charter  of  a  bridge  com- 
pany prohibited  the  erection  of  any  other 
bri(^  within  a  mile  of  the  one  authorized 
to  be  erected  by  the  grantees.  The  section 
containing  that  prohibition  was  subsequently 
repealed.  HM^  that  the  grantees  of  the 
franchise  stood  in  precisely  the  same  position, 
in  reference  to  a  second  bridge,  that  they 
yrould  have  done  if  no  such  prohibition  had 
been  contained  in  their  charter.  N.  T.  Ct. 
of  Appeals,  1864,  Fort  Plaiu  Bridge  Co.  v. 
Bmth,  80  IT.  Y.  44. 

14*  Where  a  bridge  company  were  re- 
quired by  their  charter  to  build  locks  to  pre- 
serve the  navigation,  and  by  a  subsequent 
act,  granted  on  their  petition,  were  author- 
rized  to  suspend  the  building  of  the  locks 
imtii  further  order  of  the  legislature, — HM, 
that  the  construction  of  locks  was  to  be 
deemed  a  burden,  from  which  the  company 
bad  sot^ht  and  obtained  relief  and^  conse- 


quently, that  they  could  not  afterwards  ex- 
ercise the  right  of  erecting  locks  without 
legislative  interposition.  Hence,  not  beiQg 
in  the  possession  and  enjoyment  of  a  right  to 
do  so,  they  were  not  in  equity  entitled  to  an 
injunction  against  their  erection  by  another 
corporation  subsequently  chartered.  Cenn. 
Supreme  Ct.  1828,  Enfield  Toll  Bridge  Co.  v, 
Connecticut  River  Co.  7  Conn.  28. 

15.  What  la  an  infHngement  of  an  ex- 
elusive  franchise.  In  1798  the  plaintifb 
were  chartered  as  a  toll  bridge  company,  the 
charter  providing  that  for  the  term  of  one 
hundred  years  no  person  should  have  liberty 
to  erect  another  bridge  within  certain  limits. 
Eeld,  that  this  provision  precluded  the  legis- 
lature from  granting  authority  to  a  raihoad 
company  within  that  term  to  construct  a 
bridge  within  those  limits,  although  exclu- 
sively for  raOroad  use.  The  strocture  for  the 
railroad  crossing  must  be  deemed  a  bridge 
within  the  meaning  of  the  statute;  and  the 
fact  that  railroads  were  unknown  at  the  time 
of  the  grant  of  the  charter  does  not  exclude 
such  bridges  from  the  efiect  of  such  a  stipu- 
lation. There  is  no  implied  condition  in 
such  a  grant  that  it  should  be  avoided  upon 
some  new  improvement  being  made.  Conn. 
Supreme  Ct.  1845,  Enfield  Toll  Bridge  Co.  e. 
Hartford  ft  N.  H.  R  R.  Co.  17  Conn.  40,* 

16*  The  construction  of  a  viaduct  over  a 
river  for  a  railway,  to  be  used  exclusively  for 
the  passage  of  locomotives,  engines,  and  rail- 
road cars,  is  not  an  infiingement  of  an  exclu- 
sive firanchise  vested  in  a  bridge  company 
for  the  purpose  of  maintaining  bridges  over 
said  river,  and  taking  tolls  thereon.  Such  a 
structure  is  not  a  toll  bridge  within  the  pro< 
hibition  of  the  original  grant  H.  J.  Chan» 
eerpy  1860,  Bridge  Co.  e.  Hoboken  Land  and 
Improvement  Co.  2  Bead.  81. 

1 7*  A  free  bridge  cannot  be  erected  with- 
out authority  from  the  legislature  so  near  an 
authorized  toll  bridge  as  to  interfere  with 
the  ^anchise  of  the  latter.  Miss.  Ct,  of 
JShrorSj  1841,  Townsend  v.  Blewett,  5  Bmo. 
508.  And  see  Commonwealth  v.  Inhabitants 
of  Deerfleld,  6  AJlen,  449 ;  and  supra^  12. 

18.  Power  to  revoke  a  franchise.  A 
provision  made  in  the  charter  for  the  punish- 
ment of  a  turnpike  company  and  its  agents^ 

*  To  the  oontnrjr  effect  Is  McRee  «.  WUmiiigtoiiaCt  S.  B. 
Ca  S  Jon^  L.  186.  But  this  cam  Is  dlsapprored,  m  not 
sustained  b^  Che  authorities  in  this  eonntry  or  Bngland,  la 
Aug.  db  A.  oi^  Cforp. 
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if  it  neglect  to  keep  in  good  repair,  does  not  | 
deprive  the  State  of  its  power  to  annul  the 
grant,  when  its  porpoees  have  £sdled  through 
the  positive  or  negative  act  of  the  company, 
and  the  court  having  jurisdiction  shall  deter- 
mine, upon  evidence,  the  issue  for  the  State. 
Md,  €t.  of  Appeals^  1862,  Washington  &c 
Boad  V.  State,  19  Md.  289. 

See  the  subject  of  AnnuUing  corporate 
powers  more  fully  treated  under  Fobfett- 

UBB. 

19.  Transfers  of  franchises.  The  fran- 
chises and  corporate  rights  of  a  company,  and 
the  means  vested  in  them  which  are  necessi^ 
ry  to  the  existence  and  maintenance  of  the 
object  for  which  they  were  created,  are  inca- 
pable of  being  granted  away  and  transferred 
by  any  act  of  the  company,  or  by  any  ad- 
verse process  against  them.  Pa.  Supreme  Ct. 
1845,  Susquehanna  Canal  Co.  v.  Bonham,  0 
WatU  d  8.  27.  8.  P.  Misa.  Ct,  of  Errors, 
1848,  Arthur  v.  Commercial  &  Railroad  Bank, 
9  Smed.  A  Jf.  894. 

20.  A  transfer  of  all  the  franchises  of  a 
corporation  and  the  subscriptions  for  its 
stock  to  another  corporate  body,  made  by  a 
migority,  only,  of  the  members  of  the  former, 
is  void,  though  made  by  permission  of  an  act 
of  the  legislature,  if  no  power  to  amend  the 
fundamental  law  of  the  corporation  is  given 
by  the  charter  to  the  migority.  The  contract 
subsisting  between  the  members  of  a  corpo- 
rate body  and  the  corporation  is  equally  a 
^contract  within  the  protection  of  the  consti- 
tution, as  is  the  charter  itself  And  the 
legislature  cannot  confer  upon  the  members 
representing  a  majority  of  the  stock  the 
power  to  make  such  an  alteration  as  one 
which  looks  not  to  the  surrender  of  the  char- 
ter and  the  exoneration  of  the  members,  but 
to  transferring  the  stockholders  into  another 
company.  It  is  true  that  it  is  an  implied,  but 
essential  stipulation,  in  all  such  associations 
that  the  will  of  the  nugority  shall  govern; 
but  this  rule  does  not  extend  beyond  acts 
performed  within  the  scope  of  the  charter 
powers ;  and  the  fundamental  law  of  the  cor- 
poration cannot  be  altered  against  the  consent 
of  the  minority,  unless  a  power  to  do  so  is 
reserved.  [18  Eng.  Ch.  181;  2  Buss,  ft  M. 
461 ;  1  Am.  L.  Reg.  154.]  JfiM.  Ot.  of  Emm, 
1854,  New  Orleans  <&c.  B.  B.  Co.  v.  Harris,  27 
Min,  517. 

21.  Such  a  transfer  does  not  bring  even 
one  who  assents  to  it  under  the  obligations  of 


a  member  in  the  corporation  to  which  it  is 
made.  The  only  consideration  for  such  obli- 
gation  would  be  that  the  transfer  was  valid 
and  made  him  a  stockholder  in  such  corpo- 
ration. He  is  not  estopped  by  his  assent 
without  some  new  consideration,  apart  from 
the  transfer.  His  assent  cannot  impart  va- 
lidity to  an  act  void  in  itself    Ih, 

22.  The  franchise  of  a  corporation,  in  the 
absence  of  any  provision  in  the  charter  al- 
lowing it,  cannot  be  levied  upon  and  sold 
under  execution.  Mo,  Supreme  Ct.  1867, 
Stewart «.  Jones,  40  Mo.  140. 

23.  —  from  the  promoters  to  the  corpo- 
ration.  A  franchise  was  granted  to  an  indi- 
vidual and  his  associates  and  assigns,  with  a 
provision  in  the  act  requiring  their  incorpo- 
ration within  a  fixed  time, — EM,  that  the 
franchise  passed  to  the  corporation  so  formed, 
by  operation  of  law,  no  assignment  from  the 
individual  to  the  corporation  being  necessary. 
Cal  Supreme  Ct.  1868,  Spring  Valley  Water 
Works  f>.  San  Francisco,  22  Col.  484. 

24*  When  a  corporation  is  to  be  brought 
into  existence  by  some  future  acts  of  the  cor- 
porators, the  franchisoa.  remain  in  abeyance 
until  such  acts  are  done ;  and  when  the  cor- 
)>oration  is  brought  into  life,  the  franchises 
instantaneously  attach  to  it.  There  is  no 
difference  between  the  case  of  a  grant  of  land 
or  franchises  to  an  existing  corporation,  and 
a  grant  to  a  corporation  brought  into  life 
for  the  very  purpose  of  receiving  the  grant 
As  soon  as  it  is  in  esse,  and  the  franchise  and 
property  become  vested  and  executed  in  it, 
it  is  as  much  an  executed  contract  as  if  its 
prior  existence  had  been  established  for  a 
century.  U,  8.  Supreme  Ct.  1852,  Vinoennes 
University  «.  Indisma,  14  How.  268.  To  sim- 
ilar efiect,  1819,  Dartmouth  College  e.  Wood- 
ward, 4  Wheat  518,  689. 

25.  Partition.  A  statute  granted  to  sev- 
eral persons  the  exclusive  privilege  of  run- 
ning stage  wagons  upon  a  certain  route,  and 
imposed  a  penalty  on  any  other  person  who 
should  establish  a  stage  on  the  same  route; 
and  the  grantees,  by  resolution,  divided  the 
route,  each  taking  a  portion.  EM,  that  on 
a  proper  construction  of  the  resolutions,  they 
did  not  sever  the  tenancy  in  common,  i^  in- 
deed, such  a  franchise  can  be  partitioned, 
and  that  one  of  the  grantees  did  not  incur 
the  penalty,  by  running  a  stage  upon  the  por- 
tion so  assigned  to  another.  Jf.  T.  Supreme 
Ct.  1808,  I>onelly  v.  Yandenbergh,  8/oftnt.  27. 
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GAS  OOICPANIES. 

1.  Obllgatloii  to  snpplj  gas.  In  the  ab- 
sence of  any  contract,  express  or  implied, 
and  where  the  charter  of  the  corporation 
contains  no  proyisions  on  the  subject,  a  gas 
company  is  under  no  obligation  to  sell  gas. 
The  manuflMsture  and  sale  of  gas  is  a  busi- 
ness which  may  be  prosecuted  or  discon- 
tinued at  the  will  of  the  party  engaged  in  it. 
The  relations  between  the  maker  and  the 
consumer  originate  in  the  contract  between 
them,  their  respecdye  rights  and  obligations 
being  controlled  by  its  stipulations,  and  as 
the  one  may  refuse  to  take  the  article  at  his 
pleasure,  so  may  the  other  at  his  pleasure  re- 
fuse to  supply  it.  A  maker  of  gas  is  sul^ect- 
ed  to  no  greater  duties  or  liabilities  than  the 
manufacturers  and  Tenders  of  other  com- 
modities. Chnn.  Bupreme  Ot.  1862,  McCune 
«.  Norwich  City  Gkts  Co.  80  Conn.  621 ;  S.  P. 
if.  J,  Supreme  Ct.  1858,  Paterson  Gas  light 
Co.  V.  Brady,  8  Dutch,  245. 

2m  A  gas  company,  which  has  the  ezdu- 
nre  right  of  manufacturing  and  selling  gas 
in  a  city,  is  bound  to  furnish  gas  to  a  citizen, 
who  has  made  the  necessary  preparations  to 
reoeiye  and  use  the  same  in  his  buildings  sit- 
uated along  the  line  of  the  company^s  pipes ; 
upon  his  compliance  with  sudi  reasonable 
conditions  as  the  company  may  rightMly 
impose.  Wis,  Supreme  Ot.  1858,  Shepard  v. 
Milwaukee  Gas  light  Co.  6  Wis.  539. 

8*  Right  to  require  a  written  application* 
in  general  an  incorporated  gas  company  haye 
8  ri^t  to  require  that  a  i>erBon  desiring  to 
be  supplied  with  gas  shall  sign  a  written  ap- 
plication for  the  supply  desired.  WU.  Su- 
preme Ct.  1862,  Shepard  v.  Milwaukee  Gas 
light  Co.  15  Wu.  818. 

4«  But  when  in  a  printed  form  submitted 
to  an  applicant,  for  signature,  the  applica- 
tion was  so  connected  with  an  agreement  to 
abide  by  certain  rules  that  the  applicant 


could  not  sign  without  becoming  bound  by 
the  rules,  and  these  were  such  as  the  compa- 
ny could  not  lawfully  impose ; 

Bdd^  1.  That  the  applicant  was  not  bound 
to  sign  the  application  in  this  form. 

2.  That  by  presenting  the  application  in 
that  form,  the  company  waiyed  any  claim 
that  he  should  haye  made  a  written  applica- 
tion in  some  other  form. 

8.  That,  after  the  company  had  refused  to 
supply  him  because  of  his  declining  to  sign 
the  agreement  to  abide  by  the  unauthorized 
jules,  the  applicant  was  not  bound  to  renew 
his  application  in  order  to  recoyer  damages 
for  the  whole  time  the  gas  was  withheld. 
The  refbsal  of  the  comjmny  must  be  deemed 
to  continue  Until  retracted.    Ih. 

5,  Liability  for  carelessness  of  gas  fit- 
ter. Where  a  person  employed  by  a  gas 
company  to  let  on  gas  into  houses,  was  per- 
mitted, after  his  discharge  from  such  employ- 
ment, to  continue  in  such  business  at  the 
request  of  the  consumers, — EM,  that  the 
company  was  not  responsible  for  injuries  re- 
sulting from  an  explosion  of  gas  caused  by 
his  carelessness,  if  the  person  injured  had 
notice  that  his  employment  by  the  company 
had  ceased.  Mass.  Supreme  Ct.  1865,  Flint 
«.  Gloucester  Gas  light  Co.  9  AVen,  552. 

6.  Requisites  of  an  Indictment  for  obtain- 
ing gas  by  fraudulently  connecting  a  pipe 
with  a  gas  main  pipe  without  passing  the 
gas  through  the  meter  (framed  under  N.  Y. 
Laws  of  1854,  ch.  109)-H3tated.  People «. 
Wilber,  4  Park  Or.  19. 


aENS&AL  ACTB» 
Ikookforatiok. 


GRANTS. 

!•  What  will  be  deemed  a  grant.    A 

statute  proyiding  that  a  new  municipal  cor- 
poration shall  rccciye  its  proportion  of  the 
property  of  an  old  one, — Eield,  not  a  grant. 
Mass.  Supreme  Ct.  1862,  Simmons  v.  Inhab- 
itants of  Nahant,  8  AUen,  816. 

2.  An  ordinance  of  a  town,  not  under  the 
seal  of  the  corporation,  which  purports  to 
conyey  certain  land  within  the  corporate 
limits,  but  which  neither  expresses  a  consid- 
eration, nor  is  deliyered  to  the  pretended  do- 
nees, does  not  amount  to  a  conyeyance,  nor 
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color  of  title.  JT.  0.  Bi^^reme  Ot  1868,  Oom- 
missioners  of  Beaufort  v,  Duncan,  1  Janes 
LaWy  239. 

8.  A  TOte  of  proprietors  of  common  land 
that  a  specified  portion  of  their  lands  be  sold 
by  their  standing  committee^  and  a  deed 
thereof  given  to  the  purchaser  by  their  clerk, 
to  be  approved  by  the  committee, — Heldy  a 
mere  authority  to  sell,  and  not  to  pass  the 
land  without  a  deed.  Me,  Supreme  Ct,  1836, 
Thomdike  v,  Richards,  18  Me,  480. 

4«  A  vote  of  proprietors  of  common  land 
that  the  income  should  be  devoted  to  the 
support  of  a  school  in  the  same  town,  ana 
that  it  should  be  leased  from  time  to  time 
forever  by  the  selectmen, — Eddy  to  be  a 
grant,  and  not  revocable  by  the  proprietors. 
Man,  Bupreme  €t,  1822,  Inhabitants  of  Be- 
hoboth  V.  Hunt,  1  Pick,  224. 

5.  The  title  to  land  taken  by  the  State  for 
the  purposes  of  a  canal,  is  not  divested  by  a 
naked  license  or  permission  granted  to  an 
a(](}oining  owner  to  use  a  portion  of  the  land 
thus  appropriated  for  the  purposes  of  a 
wharf.  Pa.  Supreme  CU  1805,  Haldeman  o. 
Pennsylvania  Central  Raihroad,  50  Pa.  St.  425. 

6.  The  owner  of  land  acyoining  the  line  of 
a  projected  gravel  road,  executed,  with  oth- 
ers, a  writmg,  conferring  upon  the  company 
building  the  road,  the  right  to  enter  upon 
his  land  and  remove  gravel  therefrom  for 
the  purposes  of  the  road, — Held^  that  the 
instrument  was  a  grant  and  not  a  mere  li- 
cense, and  was  not  revocable.  Ind,  Supreme 
Ct.  1866,  Bracken  «.  Rushville  <ft  Vienna 
Gravel  Road  Co.  27  Ind,  346. 

7.  Where  a  general  law  prescribes  the 
mode  in  which  a  deed  of  a  corporation,  con- 
veying its  real  estate,  shall  be  executed, — 
e.  g,  by  the  president  reciting  the  vote  of 
the  corporation  authorizing  him  to  convey, 
-*a  deed  of  the  real  estate,  executed  by  all 
the  shareholders,  in  their  private  capacity, 
or  a  deed  by  them  of  all  the  shares,  will  not 
convey  the  real  estate  of  the  corporation. 
Ft  Supreme  Ct,  1843,  Wheelock  v.  Moulton, 
15  Vt.  619.  See  Roberts  v.  Button,  14  Vi. 
195 ;  Wilde  «.  Jenkins,  4  Paige,  481 ;  Isham 
V,  Bennington  Iron  Co.  19  Vt.  230. 

8.  Acceptance,  Grants  beneficial  to  cor- 
porations may  be  presumed  to  have  been 
accepted  by  them,  as  in  the  case  of  grants  to 
natural  persons,  and  an  express  acceptance 


is  unnecessary.*  [12  Wheat.  70.]  Man. 
Supreme  Ct,  1829,  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  844,  470,  506. 

For  applications  of  this  rule  to  Acceptance 
of  charters,  see  Citastebs,  26-81. 

9.  When  a  grant  to  a  corporation  is  made 
by  indenture,  their  sealing  of  the  counter- 
part is  a  sufficient  acceptance.  See  Cooper 
V,  Gooderich,  Cro.  Eliz,  862. 

10.  Interpretation,  It  is  a  well  settled 
rule  of  construction  of  grants  by  the  legisla- 
ture to  corporations,  whether  public  or  pri- 
vate, that  only  such  powers  or  rights  can  be 
exercised  under  them  aa  are  clearly  compre- 
hended within  the  words  of  the  act,  or 
derived  therefrom  by  necessary  implication, 
— ^regard  being  had  to  the  objects  of  the 
grant.  U,  S,  Supreme  Ct,  1859,  Mintuni  9. 
Larue,  28  Mow,  485.  And  see  Perrine  t, 
Chesapeake  &  Delaware  Canal  Co.  9  Sm. 
{U,  8,)  172. 

For  applications  of  this  principle  to 
Grants  of  power  in  charters,  see  Chabtebs, 
64-104. 

11.  All  public  grants  to  corporate  bodies 
will  be  strictly  construed.  [11  East,  685;  4 
Bing.  452;  2  Bamw.  &  Ad.  685;  4  Pet.  514; 
11  Id.  521.]  And  this  rule  applies  especially 
to  a  grant  which  interferes  with  prior  granta 
Pa,  Suprems  Ct,  1852,  Packer  e.  Sunbuiy 
&  Erie  Railroad  Co.  19  Pa,  St.  211. 

12.  Tenns  of  present  grant,  used  in  an  act 
of  incorporation,  will  be  interpreted  as  only 
a  promise  to  grant,  if  the  given  right  be  with 
reference  to  what  does  not  at  the  time  exist 
They  are  but  a  legislative  promise,  which  the 
judiciary  will  not  enforce.  Thus,  a  passenger 
railroad  company,  to  whom,  by  their  act  of 
incorporation,  was  granted  the  right  *'  to  con- 
nect with  any  passenger  railway  now  con- 
structed, or  hereafter  to  be  constructed,  so  as 
to  give  them  a  complete  route  from  F.  to  £.," 
cannot,  under  that  right,  connect  with  another 
passenger  railway  which  was  not  made,  nor 
the  right  of  mak^g  granted  at  the  time  the 
claimant's  act  of  incorporation  was  passed. 
Pa.  Suprems  Ct  1861,  North  Branch  te 
Railway  Co.  u.  City  Passenger  Railway  Co. 
38  Pa,  St,  861. 

13.  In  a  grant  **to  the  inhabitants  of  a 
town  to  be  held  by  them  as  a  body  politic 
and  corporate,  and  to  their  successors  for- 


*  See  also,  In  support  of  this  propoaltionf  Bank  of  United 
States  9.  Dandiidge,  19  W%4aL  TO ;  Proprietor!  of  Monainot 


Ae.  «.  Rogers,  1  Mam,  IW;  Amherst  Bank«.  Root,  S  JMdi 
(ifasft)  688;  Western  R.  R.  «.  Baboock,  6  /d.  856;  Raib> 
bone  «.  Tioga  NaTlgatioa  Co.  S  WatUdb  &  74. 
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ever,''  the  title  vests  in  the  town  as  a  corpora- 
tion.* 2f,  K  Supreme  Ct  1868,  Town  of 
New  Market «.  Smart,  45  2f.  JET.  87. 

Urn  An  owner  of  land  which  was  encum- 
bered by  a  mortgage,  sold  to  a  railroad  com- 
pany a  portion  of  it,  to  be  used  for  their  track. 
At  the  time  of  snch  sale,  an  open,  notorious, 
and  visible  way  existed  over  the  part  con- 
veyed, the  right  to  which  had  been  reserved 
in  the  agreement  for  sale,  but  was  omitted  in 
the  conveyance.  In  an  action  by  a  subsequent 
purchaser  of  the  land  at  sheriff's  sale,  under 
the  mortgage,  against  the  company  for  ob- 
structing the  way, — Bdd,  that  he  was  en- 
titled to  the  road ;  and  that  an  action  on  the 
case  for  damages  for  such  obstruction  would 
lie.  The  right  of  way  did  not  originate  in 
the  reservation  in  the  agreement,  but  existed 
previously,  and  was  merely  recognized  there- 
in. Pa.  Supreme  Ct,  1865,  Pennsylvania  R. 
B.  Ck>.  e.  Jones,  50  Pa,  Bt,  417. 

15«  A  deed  of  conveyance  to  A,  B,  and  0, 
trustees  of  a  religious  society, — Hdd^  to  vest 
the  title  of  the  premises  in  tiie  trustees  indi- 
vidually, and  not  in  the  corporation.  N,  J, 
Supreme  Ct.  1847,  Den  v.  Hay,  1  Zabr.  174. 

16.  Where  trustees  of  a  religious  corpora^ 
tion  purchase  lands  with  the  corporate  Amds, 
and  take  the  deeds  in  their  individual  names, 
they  must  be  deemed,  in  Ohio,  to  hold  the 
lands  as  trustees  for  the  corporation,  and  if 
they  subsequently  sell  the  lands,  the  proceeds 
belong  to  the  corporation,  and  are  to  be  held 
lor  its  use.  Ohio  Supreme  Ct,  1881,  Method- 
ist Episcopal  Church  of  Cincinnati  f>.  Wood 
6  Ohio,  288. 

17.  Where  the  charter  of  a  town  was 


•  In  New  York  It  b  HOd^  thai  mlthough  a  eoipormtlon  b 
chartered  for  a  limited  term  of  years,  a  srant  to  them  and 
tiidr  soooeseore  b  a  grant  in  fee.  The  power  to  pnrchaw 
bad*  wac  a  power  lacident,  at  common  law,  to  all  corpora- 
tlou,  unlets  thej  were  tpeeiaUy  restrained  by  their  charters 
or  Vj  statnte  [2  Kent,  281 ;  Co.  Ut.  44,  a,  800,  b :  1  Kyd  on 
Corpi  76,  78, 108, 116 ;  8  Pick.  289] ;  and  is  expressly  con- 
fWred  (1  N.  Y.  Rev.  Stat.  781)  for  the  purposes  of  the  cor- 
poration. Moreover,  by  1  Rev.  Stat  748,  %  1,  every  grant 
paases  all  the  estate  or  Interest  of  the  grantor,  unless  the  in- 
tent to  pass  a  less  estate  or  Interest  appears  by  express 
tanos,  or  b  necessarily  Implied.  There  is  no  necessary  con- 
nection between  tiie  period  of  enjoyment  and  the  quantity 
of  the  estate.  Nicoll «.  N.  T.  k  Erie  R.  R.  Go.  12  J^.  K  (2 
Xent.)  121 ;  People  v.  Maaraa,  6  Den.  888L 

An  ^n^eement  by  one  corporation  to  grant  an  easement  to 
soMlber  need  not  be  t^  deed;  and  may  be  permanent  al- 
thoQgfa  made  with  the  company  only,  and  not  to  the  com- 
pany and  their  snooessors;  the  word  "company  "  meaning 
a  body  which  b  to  exist  forever.  Great  Northern  Railway  Oo. 
9.  llM  Manehwtar  4o,  Railway  Oo,  10  Si^g,  L,dbEa,  11 ; 
16  «%n  14«, 


granted  to  sizty-fbur  proprieton,  each  to 
take  one  seventieth  part  of  the  township, 
which,  with  the  six  public  rights,  were  to 
make  up  the  whole  townsliip, — HMy  that 
this  Tested  in  the  proprietors  one  seventieth 
part  each,  and  did  not  vest  in  them  the  title 
to  the  other  six  parts,  to  hold  in  trust  [9 
Cranch,  292.]  Vt.  Supreme  Ct.  1839,  Cale- 
donia County  Qrammar  School  «.  Burt,  11 
Vt  682. 

18«  The  proprietors  of  a  town  voted  that 
one  hundred  acres  of  the  poorest  land  in  a 
certain  part  of  the  town  be  left  common  for 
the  the  use  of  the  town  for  building  stones. 
The  vote  was  recorded  in  the  book  of  records, 
but  not  in  the  registry  of  deeds.  Edd^  that 
the  vote  constituted,  even  as  against  grantees 
under  subsequent  conveyances  duly  recorded 
in  the  registry,  a  grant  of  the  quarry  to  the 
town,  not  for  their  use  in  a  corporate  capac- 
ity, but  for  the  use  and  benefit  of  those  only 
who  were  or  might  become  inhabitants 
thereof,  for  all  purposes  for  which  such  ma- 
terials, in  the  progress  of  time  and  the  arts, 
might  be  made  useful.  Man.  Supreme  Ct. 
1851,  Green  «.  Putnam,  8  Cush,  21. 

19.  A  vote  of  a  township  "that  a  hund- 
red acres  of  the  poorest  land,  &c.,  be  left 
common  for  the  use  of  the  town  for  building 
stones," — HM^  not  to  convey  the  land  to  the 
town,  but  merely  the  particular  use  named. 
Mom.  Supreme  Ct.  1824,  Inhabitants  of  Wor- 
cester V.  Green,  2  Pick.  425. 

•20«  Consideration*  It  is  not  necessary,  in 
order  to  sustain  a  grant  by  a  vote  of  a  town, 
to  show  a  consideration  for  the  grant.  Maee. 
Supreme  Ct,  1880,  Thomas  v.  Inhabitants  of 
Maishfield,  10  Pick.  864. 

21.  Setting  aside.  A  grant  made  by  the 
authorities  of  a  municipal  corporation  will 
not  be  set  aside  by  a  court  of  equity,  if  void. 
Such  a  grant  being  a  nullity,  casts  no  cloud 
upon  the  title  of  the  corporation.  And 
where  a  grant  from  such  a  corporation  is  not 
void,  but  voidable  only,  the  aid  of  a  court 
of  equity  cannot  be  invoked  to  set  aside  the 
grant,  unless  the  corporation  do  equity  by 
reimbursing  the  grantee  for  expenditures  in- 
curred under  the  grant  Col.  Supreme  Ct. 
1868,  City  of  Oakland  v.  Carpentier,  21  Col 
642 

22«  Where  a  corporation,  vested  with 
power  to  take  and  hold  real  estate  for  speci- 
fied purposes,  purchased  and  took  a  convey- 
ance of  land,  and  afterward  used  the  land 
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for  other  purposes  than  the  charter  permit- 
ted,— Hdd^  that  such  abuse  of  power  was 
no  ground  for  setting  aside  the  deed  at  the 
instance  of  the  vendor.  Term,  Supreme  Gt 
1848,  Barrow «.  Nashville  &  Charlotte  Turn- 
pike Co.  9  Humph,  804. 

28.  Certain  lands  were  conveyed  in  pay- 
ment of  stock  to  a  railroad  corporation,  cre- 
ated by  a  special  act  passed  by  the  legisla- 
ture of  Indiana,  before  the  present  constitu- 
tion of  that  State  (under  which  such  corpo- 
rations cannot  be  created  by  special  act) 
went  into  effect,  but  the  act  of  incorporation 
was  not  accepted,  and  no  organization  was 
perfected  under  the  charter,  until  after  the 
constitution  was  adopted.  The  company 
afterwards  conveyed  the  lands  to  the  re- 
spondent. Eeldy  that  a  bill  in  equity  would 
not  lie  to  pet  aside  such  conveyances  to  the 
corporation.  loioa  Supreme  Ct,  1804,  Brown 
9,  Phillipps,  16  lotDO^  210. 

24.  Revocation.  A  grant  of  land  or  of  a 
corporate  franchise  by  an  act  of  legislation, 
is  a  contract  between  the  State  and  the 
grantee,  the  obligation  of  which  a  subsequent 
legislature  cannot  impair.  Thus  if  the  leg- 
islature, in  creating  a  corporation,  prescribe 
a  rate  of  taxation,  and  expressly  release  the 
power  to  impose  further  taxes,  or  do  not  ex- 
pressly reserve  the  power  to  themselves,  a 
subsequent  tax  law  impairs  the  obligation 
of  the  contract,  and  is  void.  Pa.  Supreme 
Ct.  1860,  Iron  City  Bank  v.  City  of  Pitts- 
burgh, 87  Pa.  St.  340. 

25*  The  legislature  of  Georgia  authorized 
the  sale  of  a  tract  of  wild  land  belonging  to 
the  State,  and  a  grant  thereof  was  made  by 
letters  patent,  in  pursuance  of  that  author- 
ity, to  the  Georgia  Company.  A  succeeding 
legislature  declared  the  former  act  to  be 
void.  Held,  that  the  former  act  could  not 
be  constitutionally  repealed,  so  as  to  rescind 
a  sale  made  under  it.  U.  S.  Supreme  Ct. 
1810,  Fletcher  «>.  Peck,  6  Craneh,  87.  See 
also  University  «.  Foy,  2  Ilayw^  810 ;  Den  t>. 
Foy,  1  Murph.  68 ;  Wales  v.  Stetson,  2  Mase. 
146 ;  Thomas  «.  Daniel,  2  MeCord^  854 ;  Yar- 
mouth f>.  North  Yarmouth,  84  Me.  411. 

20.  A  grant  of  land  by  the  legislature  to 
«  corporation  of  a  college  or  school,  for  the 
purposes  of  public  instruction^  is  a  contract 
which  the  State  has  no  power  to  impair  by 
subsequent  legislation,  especially  where  it 
was  made  on  condition  of  a  pecuniary  con- 
sideration by  way  of  donations  from  third 


persons  to  the  same  purposes.  VI,  Supremt 
Ct.  1889,  Caledonia  Co.  Grammar  School  v. 
Burt,  11  Vt,  682. 

27*  An  act  of  New  Jersey,  passed  in  the 
year  1760,  enabled  the  owners  of  meadows 
along  a  small  creek,  which  emptied  into  a 
navigable  river,  and  into  which  the  tide  or- 
dinarily flowed  for  two  miles,  to  construct  a 
dam  for  the  puixK)8e  of  shutting  out  the 
tide  from  the  creek,  in  order  to  drain  such 
meadows.  Provision  was  subsequently  made 
for  maintaining  the  dam  by  assessments  upon 
the  landowners  benefited  by  the  erection. 
In  1854,  an  act  was  passed  declaring  the 
creek  to  be  a  public  highway  in  all  re- 
spects, as  fully  as  it  was  before  the  erection 
of  such  dam,  and  empowering  the  municipal 
authorities  to  remove  the  dam,  and  open  the 
navigation  of  the  creek.  Upon  a  bill  filed 
in  equity  to  restrain  the  township  committee 
from  performing  this  work, — Edd^  that  the 
legislature  had  the  right  to  make  the  orig- 
inal grant  (there  being  nothing  to  show  that 
the  public  interest  demanded  the  navigation 
of  llie  creek) ;  and  that  the  act  of  1854,  be- 
ing a  virtual  repeal  of  the  former  statute, 
under  which  rights  had  become  vested  and 
property  acquired,  was  in  violation  of  the 
constitutional  provision  prohibiting  the  pass- 
ing of  laws  impairing  the  obligation  of  con- 
tracts. N.  J.  Chaneeryy  1854,  Glover  v.  Pow- 
eU,  2  StocM.  211. 

28.  Reversion*  A  grant  to  a  corporation 
does  not  cease  or  revert,  and  cannot  be  re- 
claimed by  the  grantor  merely  on  the  ground 
that  the  company  has  committed  a  breach  of 
its  charter,  for  which  it  may  be  subject  to 
judgment  of  forfeiture.  Ky.  Ct.  of  AppeaU^ 
1849,  Harrison  v.  Lexington  &  Frankfort  R» 
R.  Co.  0  J9.  Manr.  470 ;  S.  P.  Webb  v.  Molsr, 
8  Ohio,  548. 

29.  Thus  when  land  was  conveyed  for  the 
use  of  a  railway,  upon  condition  that  it 
should  revert  to  the  owner  upon  the  aban- 
donment of  the  road,  and  the  road  was  sold 
under  a  mortgage,  to  the  State,  and  by  the 
State,  and  by  new  companies  chartered  for 
that  purpose,  was  completed, — Eeld^  that  the 
grantor  was  not  entitled  to  reclaim  the  land. 
Ky.  Ct.  of  Appeals,  1849,  Harrison  v.  Lexin^ 
ton  &  Frankfort  R.  R  Co.  9  B.  Morir.  470. 

See  also,  Eminent  domain. 

80.  In  1885,  the  legislature  of  Illinois 
passed  an  act  appointing  commissioners  to 
locate  permanently  the  seat  of  justice  of  T. 
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county.     The   oommiasioneTs  were  clothed 
with  aathority  to  locate  the  comity  seat  on 
priyate  property,  on  condition  that  the  pro- 
prietor thereof  should  donate  and  convey, 
with  covenants  of  general  warranty,  to  the 
county  conuniflsioneis,  for  the  use  of  the 
county,  a  quantity  of  land  not  less  than 
twenty  acres,  on  which  to  erect  the  necessary 
public  buildings;  otherwise  the  location  was 
to  be  made  upon  public  lands  in  the  county. 
Under  this  act,  the  plaintiff  conveyed  the 
premises  in  suit  to  the  county  commissioners. 
The  deed  was  expressed  to  be  made  in  con- 
sideration of  the  location  of  the  county  seat 
having  been  made  upon  the  premises  con- 
veyed, and  also  of  one  dollar,  and  it  con- 
tained a  covenant  of  general  warranty.    After 
this  conveyance,  the  county  erected  a  court 
house  upon  the  land,  and  occupied  the  prem- 
ises as  tiie  seat  of  justice  for  the  county  for 
fifteen  years,  until  1850.    During  this  time 
the  plaintiff  laid  out  s  large  portion  of  sur- 
rounding lands  belonging  to  him  into  town 
lots,  and  sold  them.    In  1849  the  legislature 
passed  an  act  providing  for  the  removal  of 
the  county  seat  to  another  town,  and  giving 
the  lands  obtained  from  plaintiff  to  the  de- 
fendants, in  trust,  for  the  use  of  the  inhab- 
itants of  the  county,  to  be  occupied  for  pur- 
poses of  education.    In  an  action  of  gectment 
brought  by  the  former  owner  of  the  lands,  to 
recover  them  from  the  trustees, — Hddi^  that 
it  was  no  part  of  the  contract  made  between 
the  plaintiff  and  the  county  in  1885,  that  the 
county  seat  should  forever  remain  as  then 
located.    On  the  contraxy,  plaintiff  must  have 
known,  when  he  made  the  deed,  that  the 
legislature  at  that  time  possessed  the  power 
to  change  the  location  of  county  seats  at 
pleasure.    He  must  therefore  be  considered, 
in  legal  contemplation,  as  having  made  the 
deed  in  view  of  the  liability,  at  least,  of  a  fu- 
ture change  of  the  county  seat  Had  the  land 
been  granted  upon  condition  that  it  should 
be  used  for  a  particular  purpose,  it  would 
have  reverted  to  the  donor  when  it  ceased  to 
be  thus  used.    But  it  was  competent  for  the 
legislature  to  make  it  a  condition  precedent 
to  the  location  of  the  county  seat  upon  the 
land  of  any  individual,  that  he  should  con- 
vey twenty  acres  of  the  tract  to  the  county 
in  fee  simple  absolute.    The  owner  was  not 
obliged  to  accept  such  a  proposition,  but 
having  done  so,  and  made  Ids  deed  accord- 
ingly, he  could  not  complain  when  the  legiala- 
23 


ture,  to  promote  the  public  good,  and  in  the 
exercise  of  an  undoubted  right,  subsequently 
provided  for  a  change  of  the  county  seat.  [1 1 
ni.  R.  886.]  There  was  therefore  no  rever- 
sion, and  the  title  of  the  trustees  was  good. 
in,  8uprejM  Ct.  1851,  Harris  v.  Bhaw,  18 
lU.  456. 


nrOOBPOBATIOK. 

[Comprliei  the  general  theoiy  of  fhe  creadon  of  oorpora- 
tlomi ;  Incindlog  the  distinction  between  what  bodies  are 
Incorporated,  what  are  not,  and  what  possess  in  part  a 
corporate  character,— Ic  whom  Is  orlgiiiaUj  Tested  the 
power  to  Incorporate,  and  what  delegation  of  that  power 
is  lawful, — ^what  steps  or  acts  constitute  a  corporation, 
with  the  mles  relatlag  to  the  different  methods  of  aeqidr* 
tng  ineorp<Mratlon,  and  what  grants  confer,  by  Implica- 
tion, a  corporate  capacity.  Chartert  and  ArticUt  of 
aMOoiattor^  considered  as  written  lnstram«its,  are 
treated  under  their  respective  heads.  Bales  peculiar  to 
incorporation  of  any  one  parttcolar  dass  of  corporations, 
are  under  Its  title.] 

L  Gbhibral  thbort. 

1.  Ifature  of  eorporcOe  exiitenee. 

3.  WTuLt  lodies  am  or  are  not  eorpth 

roHoM, 
8.  Who  eon  eof{fer  incorporation. 

4.  Effect  of  incorporation  a»  retpeeti 

ijidiv  idual  promoters, 
IL  How  rr  is  effected. 
HI.  How  rr  mat  be  QiJEBnoinBD. 
IV,  Pboof. 

I.  General  Theobt. 

1.  Noiture  of  corporate  eoBiitence, 

!•  Corporations  defined,  and  the  various 
classes  of  them  described.  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  618. 

2.  LegifllatiTe  authority  neeessary.  That 
corporate  esdstence  and  the  power  to  acquire 
property  by  exercise  of  the  right  of  eminent 
domain,  can  only  be  derived  from  legislative 
enactment, — see  Atkinson  v.  Marietta  &  Cin- 
cinnati R.  R.  Co.  15  Ohio.Bt.  21. 

&•  That  acting  as  a  corporation,  without 
being  lawfully  constituted  one,  is  an  offence 
at  common  law,— 4ee  Kinder  v.  Taylor,  8 
Law.  J.  68. 

4,  Acting  as  a  corporation  without  a 
charter  is  contrary  to  law ;  therefore  no  ac- 
tion will  lie  on  a  bond  given  to  secure  pay- 
ment of  a  compensation  to  the  obligee  for 
the  formation  of  any  such  pretended  corpo- 
ration. Hence,  in  debt  on  a  bond  conditioned 
for  paying  plamtiff  10,0002.  upon  his  fonn- 
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ing  a  company,  and  procuring  porchaaers 
for  nine  thouaand  shares  therein,  such  com- 
pany to  carry  on  a  distillery  according  to  a 
process  for  which  a  patent  had  been  g^ranted, 
a  plea,  that  the  patent  contained  a  proviso 
rendering  it  void  if  transferred  to  more  than 
five;  that  it  was  intended  that  the  said 
company  should  consist  of  more  than  five, 
and  be  formed  for  the  purpose  of  enjoying 
the  benefit  of  the  letters  patent,  of  acting  as 
a  corporate  body,  and  of  dividing  the  ben- 
efit of  the  patent  into  ten  thousand  shares, 
transferable  and  assignable  without  charter 
from  the  king ;  and  that  it  was  corruptly 
and  illegally  agreed  between  the  parties, 
that  the  plaintiff  should  form  the  company 
for  such  purposes,  and  should  sell  the  nine 
thousand  shares  in  order  to  raise  a  larger 
sum  of  money  under  pretence  of  carrying  on 
the  privilege  granted  by  the  patent,  was 
EM  a  bar  to  the  action.  C,  P.  1828,  Duveiv 
gier  V.  Fellows,  5  Bmg.  248 ;  5  Jf.  eft  P.  408. 

5.  Where  an  association,  calling  them- 
selves '*  The  Equitable  Loan  Bank  Compa- 
ny,*' issued  shares,  transferable  without  re- 
striction, and  assumed  to  act  as  a  corporate 
body  without  an  act  of  Parliament,  or  royal 
charter, — ffddy  that,  as  they  were  chargeable 
with  a  violation  of  the  provisions  of  the  bub- 
ble act  (6  Geo.  1,  ch.  18),  a  broker  could  not 
maintain  an  action  against  his  principal  for 
the  price  of  certain  of  such  shares  purchased 
at  the  request  of  the  latter.  JET.  B,  1825,  Jo- 
sephs V,  Pebrer,  8  Bam,  <&  C,  689;  1  Carr.  dt 
P.  507 ;  5  Bowl,  d  R  542.  Compare  Rex  v. 
Stratton,  1  Camp.  549. 

6.  Neoessity  of  organisatton.  A  corpo- 
ration may  be  regarded  in  law  as  in  ene  be- 
fore they  have  the  right  to  organize.  If  the 
charter  declares  that  such  persons  as  shall 
subscribe  for  stock  are  a  corporation,  each 
subscriber  becomes,  per  m,  a  corporator,  and 
all,  as  fast  as  they  subscribe,  become  corpo- 
rators. It  is  in  such  a  case  the  statute  which 
creates  the  subscribers  a  corporation  and 
not  their  organizing  under  it,  at  least  for  the 
purpose  of  rendering  valid  contracts  in  the 
favor  of  the  corporation.  Vt,  Supreme  €t. 
1848,  Vermont  Central  R  R  Co.  o.  Clayes, 
21  Vt,  80. 

Bee  OBOAinzATioN. 

7.  —  of  taking  ^^  associates."  A  grant  of 
corporate  powers  to  one  person  and  his  as- 
sociates and  successors,  without  any  provis- 
ions requiring  him  to  take  associates  or  call- 


ing for  a  division  of  stock  into  shares,  or  any 
meetings,  ofificers^  organization,  &c.,  virtually 
confers  on  him  alone  the  right  to  exercise  all 
the  corporate  powers  thereby  granted,  with- 
out taking  any  associates.    Ih. 

8.  The  legislature  have  power  to  permit 
one  person  or  his  successor  to  exercise  all  the 
corporate  powers,  and  to  make  his  acts,  when 
acting  upon  the  subject  matter  of  the  corpo- 
ration, and  within  its  sphere  of  action  and 
grant  of  powers,  the  acts  of  the  corporation. 
Although  corporations  originaring  accord- 
ing to  the  rules  of  the  common  law  must 
be  governed  by  it  in  their  mode  of  organi- 
zation, in  the  manner  of  exercising  thei^ 
powers,  and  in  the  use  of  the  capacities  con- 
ferred, and,  where  one  claims  its  origin  from 
such  source,  its  rules  must  be  r^^rded  in 
deciding  upon  its  legal  existence;  yet  the 
legislature  have  power  to  create  a  corpora- 
tion, not  only  without  conforming  to  such 
rules,  but  in  disregard  of  them ;  and  when 
a  corporation  is  thus  created,  its  existence, 
powers,  capacities,  and  the  mode  of  exercis- 
ing them,  must  depend  upon  the  law  creating 
it.  Me,  Supreme  Ct,  1889,  Penobscot  Boom 
Corp.  V.  Lanison,  16  Me.  224. 

9.  Where  the  charter  declared  certain 
persons  named,  and  such  others  as  should  be 
associated  with  them,  to  be  incorporated, 
and  subsequently  provided  that,  until  the 
first  election  of  directors,  the  persons  before 
named  should  have  authority  to  exercise  all 
the  corporate  powers, — Held,  that  the  ad- 
dition of  aesociates  was  not  essential,  be- 
fore the  'charter  could  take  effect  U,  8. 
Supreme  Ct.  1860,  Frost  t.  Frostbuig  Coal 
Co.  24  Ebw.  278. 

10.  Where  a  charter  is  granted  to  speci- 
fied persons,  '*  their  associates,  successors  and 
assigns,^*  the  g^rantees  can  elect  directors 
without  taking  associates.  The  grant  is  in 
effect  to  them  alone,  or  to  them  and  asso- 
ciates, if  they  choose  to  take  associates,  or  to 
their  assigns,  if  they  transfer  the  fran- 
chise. It  is  a  power,  not  a  duty.  If.  JEL 
Superior  Ct.  1848,  Hughes  c.  Parker,  19  2r. 
E.  181 ;  1849,  The  Same  f>.  The  Seme,  20  2f. 
IT.  58. 

11.  A  charter  incorporating  "A  and  his 
associates^'  creates  A  a  corporation  if  be 
takes  no  associates ;  and  even  if  it  were  made 
his  duty  to  take  associates,  it  would  be  a 
condition  subsequent,  and  lus  omisdon  to  do 
so  is  not  available  to  defeat  hia  action  for  a 
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disturbance  of  his  franchise.  Me.  Supreme 
Ct.  1882,  Day  v.  Stetson,  8  Oreenl  865. 

12«  In  a  charter  declaring  certain  desig- 
nated persons  *'  and  their  associates  "  to  be  a 
corporation,  the  words  "  their  associates " 
mean  persons  ah^ady  associated  with  the 
persons  named.  They  do  not  include,  as  orig- 
inal grantees  of  the  charter,  those  who  may 
come  in  afterward.  The  right  to  receive  as- 
sociates is  a  corporate  right,  and  pre-sup- 
poscs  a  corporate  organization.  If,  there- 
fore, there  are  persons  included  in  the  act  as 
grantees  of  the  charter,  under  the  name  of 
'*  associates,"  they  must  be  those  who  were 
actually  associates,  and  could  be  properly 
designated,  identified,  and  ascertained  to  be 
such,  at  the  time  of  passing  the  act.  Where 
a  charter  was  granted  on  a  petition  presented 
to  the  legislature  signed  by  all  of  the  pe- 
titioners, and  the  charter  describes  the  cor- 
porators by  naming  the  first  three  of  the 
dgners,  adding,  "  and  their  associates,**  the 
term  must,  in  the  absence  of  any  eyidence 
to  countervail  this,  be  presumed  to  intend 
the  other  petitioners  only,  and  not  to  em- 
brace persons  who  did  not  sign  the  petition, 
but  who  merely  subscribed  for  stock  in  the 
same,  in  sundry  books  prepared  and  circu- 
lated at  the  meeting  when  the  enterprise 
originated,  and  where  the  petition  to  the  leg- 
islature was  drawn  up  and  signed.  Muss. 
Sttpreme  Ct,  1858,  Lechmere  Bank  «.  Boyn- 
ton,  11  Cush,  869. 

18.  The  obtaining  an  act  of  incorporation 
by  two  individuals,  adding  enough  names 
of  holders  of  single  shares  to  effect  an  organ- 
ization, but  continuing  to  do  business  as  in- 
dividuals as  between  themselves,  the  com- 
pany not  acting  by  ite  board,  although  it 
will  not  exonerate  the  two  from  the  liabil- 
ities of  partners,  holds  them  to  conduct 
their  business  as  an  incorporation ;  and  an 
account  stated  between  them  in  the  course 
of  such  business  does  not  bar  the  right  of 
the  company  or  of  a  hmaflde  assignee  of  the 
interest  of  one  of  them  in  the  companyas  a 
stockholder,  to  have  an  accounting  of  the 
dealings.  K  J.  Chancery^  1852,  Vandyke 
r.  Brown,  4  HaUt.  657. 

As  to  how  far  incorporation  affects  the  Li- 
ability as  partners  of  the  members,  see  Ihdi- 

TIDXTAIi  LlABILFTT. 

14.  Corporations  deemed  ^^  persons."  In 
general,  corporations  are  entitled  to  righte 
or  remedies  conferred  \xj  a  statute  upon 


^^pensons"  if  corporations  are  within  the 
equity  of  the  stetute.*  Pa.  Supreme  Ct. 
1883,  Lehigh  Bridge  Co.  f>.  Lehigh  Goal  & 
Nav.  Co.  4  BmoUy  9.  Compare  Schuyler 
Co.  V.  Mercer  Co.  4  Gilm,  20 ;  Mclntire  «. 
Preston,  5  Gilm.  48. 

15.  The  N.  University,  by  its  charter, 
was  empowered  "to  have,  receive,  and  en- 
joy lands,  tenements,*^  &c.  The  Tennes- 
see statute  of  1887-38,  to  dispose  of  the 
lands  of  the  Owee  district,  subjected  the 
land  to  entry  by  "  any  person  or  persons 
wishing  to  make  the  same."  JBeld,  that  the 
word  "  person  "  embraced  corporations,  and 
that  the  N.  University,  having  the  power 
"  to  have,  receive,  and  enjoy  lands,"  had  the 
right  to  enter  in  the  Owee  district.  Term, 
Supreme  Ct.  1848,  Stete  «.  Nashville  Univer- 
sity, 4  Humph.  157, 

16*  That  a  corporation  may,  without  ex- 
press authority  in  its  charter,  give  a  negotia- 
ble promissory  note  in  the  course  of  its  le- 
gitimate business,  since  it  is  included  in  the 
word  "  person,"  used  in  the  statute  8  and  4 
Anne, — see  Mott  o.  Hicks,  1  Cow.  613 ;  State 
of  Indiana  «.  Woram,  6  HiU^  88. 

17.  Corporations  are  deemed  persons, 
within  a  treaty  clause  against  confiscation 
and  prosecutions  against "  any  persons."  U.  8, 
Supreme  Ct  1828,  Society  for  the  Propaga- 
tion of  the  Gospel «.  Town  of  New  Haven,  8 
WheaA.  464. 

18.  Corporations  are  "persons"  within 
attachment  laws.  Ala.  Supreme  Ct.  1889, 
Planters  &  Merchants'  Bank  «.  Andrews,  17 
Ala.  {fi  Port.)  404. 

19.  The  words  "living  person"  (as  used 
in  section  899  of  the  N.  Y.  Code  of  Procedure, 
relating  to  the  examination  of  parties  as  wit- 
nesses) include  corporations.  N.  T.  Ct.  of  Ap- 
peals^ 1860,  La  Farge  v.  Exchange  Fire  Ins. 
Co.  22  N.  T.  852 ;  N.  Y.  Supreme  Ct.  1859, 
Field  V.  N.  Y.  Central  R  R.  Co.  29  Barb.  176 ; 
Johnson  d.  Mcintosh,  81.  Barb.  267 ;  N.  T.  Com. 
PI.  1859,  Wallace  v.  Mayor  &c.  of  N.  Y.  2 
BiU.  44C ;  9  Abbot f  8  Pr.  40 ;  18  How.  Pr.  169. 

20.  The  word  "person,"  as  used  in  thi» 
New  York  statute  of  limitetions  includes  cor- 
porations. K  Y.  Ct.  ofAppedf,  1869  Olcott 
V.  Tioga  R.  R  Co.  20  N.  Y.  210. 

21.  Corporations  are  included  within  the 


*  It  teems  that  the  irord  **  individuals "  may  include 
corporati<ais  when  used  In  a  statute  in  contradistinction  to 
the  State.  Pennsylvania  R.  B.  Co.  v.  Canal  Gommissioners, 
21  Pa.  St.  9. 
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prohibition  of  the  New  York  act  to  restrain 
ttnanthoiizxd  banking,  although  the  act  does 
not  in  terms  include  corporations,  but  only 
speaks  of  persons.  N.  7.  Supreme  Ct.  1818, 
People  V.  Utica  Ins.  Co.  16  Johns.  858. 

22.  Corporations  are  liable  to  be  taxed 
Tinder  a  statute  imposing  taxes  on  *' persons.*" 
JV.  F.  Supreme  Ct,  1817,  Clinton  Manuf.  Co. «. 
Morse,  cited  in  People  «.  Utica  Lis.  Co.  15 
Johns,  858. 

28.  Corporations  are  deemed  "persons," 
within  the  purview  of  penal  statutes,  as  well 
as  for  civil  purposes.  U,  S.  Supreme  Ct,  1826, 
United  States  «.  Amedy,  11  Wheat,  893. 

24.  Corporations  are  to  be  deemed  "per- 
sons "  within  statutes  of  usury.  XT.  S,  Supreme 
Ct.  1880,  Thomtbn  «.  Bank  of  Washington,  8 
Pet,  86,  42 ;  Miss.  Ct,  of  Errors^  1848,  Com- 
mercial .Bank  of  Manchester  v,  Nolan,  7  How. 
508 ;  1847,  Grand  Gulf  Bank  «.  Archer,  8 
Smed,  d  M,  151. 

25.  Though  in  general,  corporations  are  in- 
cluded in  acts  relating  to  persons,  an  incor- 
porated bank  is  not  a  person,  within  the  act 
of  Congress  of  Mar.  8, 1797,  §  5  (1  U  8.  Stat, 
at  L.  512),  which  requires  priority  of  payment 
to  be  made  to  the  United  States,  when  "  any 
revenue  officer  or  other  person  "  indebted  to 
them,  becomes  insolvent.  Mass,  Supreme  Ct, 
1846,  Commonwealth  v,  Phoanix  Bank,  11 
Mete,  129. 

26.  Identity  of  corporations.  Corpora- 
tions may  be  different,  although  the  names, 
the  officers,  and  the  members  of  each  are  the 
same.  The  identity  is  not  to  be  determined 
by  the  facts  that  the  corporate  name  given 
in  both  charters,  and  the  officers  and  a  ma- 
jority of  the  members  are  the  same,  and  that 
the  business  of  the  old  corporation  was  for  a 
time  done,  and  its  debts  paid,  by  the  new 
one.  To  ascertain  whether  a  charter  creates 
a  new  corporation,  or  merely  continues  the 
existence  of  an  old  one,  we  must  look  to  its 
terms,  and  give  them  a  construction  consist- 
ent with  the  legislative  intent,  and  the  intent 
of  the  corporators.  Thus,  where  the  legisla- 
ture had  by  statute  limited  the  duration  of  a 
bank  charter,  and  subsequently  granted  a 
charter  with  the  same  corporate  name,  but 
fixing  a  smaller  capital,  and  declaring  direct- 


*  That  the  words  "  persona  and  associations,"  as  used  In 
the  New  Tork  act  of  t856,  rdatlTO  to  taxation  of  non-resi- 
dent persons  and  associations,  Include  foreign  corporations. 
— sec  People  eon  rel.  Parker  Mills  «.  Commissioners  of  Tax- 
es, 28  ^.  r.  942 ;  S.  C.  22  ^ow.  JPr.  14S, 


ors  of  the  existing  bank  eligible  as  directors 
in  the  bank  thereby  established,  and  author- 
izing assignments  from  one  corporation  to 
the  other, — Edd,  that  they  must  be  deemed 
distinct  corporations,  although  the  same  offi- 
cers were  elected  and  carried  on  the  business 
of  both  banks  at  the  same  place.  U,  S.  Ore. 
Ct.  (Mass.)  1819,  Bellows  v,  Hallowell  &  Au- 
gusta Bank,  2  Mass.  81.  Compare  Wyman 
V,  Hallowell  &  Augusta  Bank,  14  Mass.  68 ; 
Episcopal  Charitable  Society  v.  Episcopal 
Church  in  Dedham,  1  Pick.  872. 

27.  Where  the  members  of  three  distinct 
corporations  were  the  same, — Eeld^  that  in  a 
court  of  law  they  might  be  considered  as 
distinct  legal  persons;  and  that  contracts 
between  the  several  corporations  were  valid 
and  might  even  be  implied  from  corporate 
acts.  Mass.  Supreme  Ct,  1828,  Proprietors  of 
Canal  Bridge  v.  Cordon,  1  Pick,  297. 

As  to  how  far  corporations  are  deemed 
Citizens,  with  respect  to  the  capacity  of  cor- 
porations chartered  by  one  State  to  exercise 
their  powers  in  another,  see  Fobeign  cob^ 
poRATioNs;  Powers. 

As  to  how  far  they  are  deemed  Citizens, 
with  respect  to  the  x)ower  to  sue,  see,  also, 
Surrs. 

28.  Relation  between  the  eorporation  and 
the  members.  A  corporate  body  is  a  jurid- 
ical being,  separate  and  distinct  in  its  rights 
and  obligations  from  the  individuals  who 
compose  it ;  and,  while  it  exists,  the  majori- 
ty of  its  members  cannot  maintain  an  action 
against  the  minority  for  the  sale  and  distri- 
bution of  the  proceeds  of  the  property  bo- 
longing  to  it.  La,  Supreme  Ct,  1861,  Cur- 
ien  V,  Santini,  16  La,  Ann,  27.  Compare  So- 
ciety of  Practical  EJnowledge  v.  Abbott,  2 
Beav,  569. 

29.  The  relation  of  ee^ui  que  trust  and 
trustee  does  not  exist  between  the  stockhold- 
ers of  an  incorporated  company  and  the 
corporation  in  such  sense  as  to  call  for  inter- 
position of  the  court  of  chancery  against  the 
eorporation.  Such  remedy  is  against  the 
officers,  if  at  all.  JV.  T,  V,  Chan,  Ct,  1881, 
Verplanck  v.  Mercantile  Ins.  Co.  1  Edvo,  84, 

SeeMEMBEBs;  Stockholders. 

80.  —  between  the  corporation  and  the 
offleers.  It  is  the  citizens  of  a  city,  and  not 
the  common  council,  who  constitute  the 
"  corporation  '*  of  the  city.  The  aldermen 
and  other  charter  officers  are  only  officera  of 
the  corporation.    N,  T.  Supreme  Ct,  1857, 
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Lowber  «,  Mayor  &c.  of  N.  Y.  5  Ahbotta'  Pr. 
325 ;  Clarke  r.  City  of  Rochester,  24  BaH>. 
446 ;  6  AhboM  Pr.  107 ;  14  Haw.  Pr,  19a 

See  MuNioiPAL  corporations. 

31.  Incorporated  religious  societies  are  ag- 
gregate ooxporatioQs,  and  whatever  property 
they  acquire,  whether  real  or  personal,  is 
rested  in  interest  in  the  body  corporate. 
Whatever  possesion  the  officers  have,  is  the 
possession  of  the  corporation.  Although 
called  trustees,  they  do  not  hold  the  property 
in  trust  Their  name  is  simply  a  title  of  of- 
fice, and  their  position  the  same  as  if  they 
were  called  directors  or  managers.  Their 
right  to  intermeddle  is  an  authority,  not  an 
estate  or  title.  This  would  be  so  upon  gen- 
eral principles,  relating  to  the  legal  nature  of 
corporations,  apart  from  the  particular  lan- 
guage of  the  act  ONiceming  religious  cor- 
porations.* iV.  F.  Ct.  of  AppeaU^  1864, 
People  «.  Fulton,. 11  K  T,  (1  Rem,)  94. 

Bee  Relxgioub  ooBPOSATioins. 

2.  What  lodiei  are  or  are  not  eorporations, 

82.  A  State  is  a  corporation.  It  is  a  legal 
being,  capable  of  transacting  some  kinds  of 
business  like  a  natural  person,  and  such  a 
being  is  a  corporation.  [1  Hill,  620.]  i^.  T. 
Supreme  Ct,  1843,  State  of  Indiana  «.  Wo- 
ram,6  HiO,  8a 

88.  That  towns  are  regarded  as  corpora- 
tions so  far  as  corporate  powers  are  granted, 
or  are  incidental  to  express  grants, — see  North 
Hempstead  r.  Hempstead,  2  Wend,  109 ;  Peo- 
ple o.  Morris,  18  Id.  825. 

See  MmnciFAii  oobpobatioks. 

84.  Assoeiatlons  formed  under  general 
laws.  A  body  formed  pursuant  to  a  statute 
authorizing  the  formation  of  *'  associations" 
composed  of  stockholders,  and  governed  by 
president  and  directors,  and  declared  by  the 
statute,  to  be,  when  duly  formed,  a  body  cor- 
porate and  politic,  and  vested  with  enumer- 
ated powers,  such  as  are  usually  incident  to 
corporations,  is  to  he  deemed  a  corporation, 
not  a  qtum  corporation  nor  a  joint  stock  com 
pany,  or  limited  partnership.!  U,  8,  Circ,  Ct, 
(Mich,)  1840,  Falconer  «.  Campbell,  2  McLean^ 
195. 

•  ThaX  the  real  property  of  a  corporation  can  be  cony  eyed 
<mlj  hj  tbe  proper  officen ;  and  cannot  be  by  the  stockhold- 
en,— M*  WUde  «.  JcnkiiM,  4  Patg^,  481. 

t  Tbifl  qaeetkm  was  the  subject  of  much  litigation  in  the 
eooTte  of  the  State  of  New  Toric,  In  cases  turning  on  proyl- 
sloBi  of  the  oonstitatlon  of  that  State  restrlcUng  the  enaot- 
menftoT  cbttten,  and  tbe  provlrioDi  of  law  regulating  cor* 


35.  Boards  of  health  (in  New  York),  are 
not  corporations,  as  respects  the  power  to  sue 
and  be  sued.  iV.  F.  Ct  of  Appeals,  1852, 
Gardner  v.  Board  of  Health  of  New  York,  10 
JSr,  T.  400;  JV.  T,  Supreme  Ct,  1864,  People 
V.  Supervisors  of  Monroe,  18  Barb.  567. 

86.  The  watbr  commissioners  (appointed 
under  N.  Y.  Laws  of  1884, 451)  are  not  a  cor- 
poration, and  cannot  be  proceeded  against  as 
such.  K  r.  Supreme  Ct.  1842,  Appleton  v. 
Water  CommissionersofKew  York,  2^02,482. 

87.  Fire  districts.  As  to  a  person  with 
whom  it  contracted  a  pecuniary  liability  aris- 
ing on  contract,  a  fire  district  (in  Vermont), 
if  not  otherwise  limited  in  respect  to  its 
power  to  enter  into  the  contract,  or  to  the 
persons  through  whom  that  power  should  be 
exerted,  stands  on  the  same  footing  with  a 
private  corporation  or  an  individual.  It  may 
therefore  make  a  contract  by  an  agent  chosen 
by  a  vote  of  the  district  for  that  purpose. 
Vt,  Supreme  Ct,  1864,  Hunneman  «.  Fire 
District  No.  1,  87  Vt  40. 

88.  The  board  of  supervisors  of  a  county 
are  not  a  corporation ;  and  as  such  board,  and 


poratlons ;  and  the  final  result  of  the  conflicting  eases  has 
been  to  sustain,  as  respects  most  pnrposes,  the  proposition  of 
tbe  text  The  New  York  cases  turn  too  much  upon  laxH 
guage  of  statutes,  or  other  special  considerations,  to  render 
it  desirable  to  quote  them  at  large.  Consult  Thomas  v.  Dakln, 
22  Wend.  9;  Warner  v.  Beers,  28  Id.  108;  Parmly  v. 
Tenth  Ward  Bank,  8  Edte.  895;  People  v.  Assessors  of 
Watertown,  1  ffW^  616 ;  Bank  of  Watertown  v.  Assessors  of 
Watertown,  35  Wend.  686;  WiUoughby  «.  Comstock,  8  ffill, 
389 ;  People  v.  Supenrlson  of  Niagara,  4  /cf .  20 ;  7  /(f .  804 ; 
LeaTlU  V.  Tates,  4  Edw,  184 ;  LeaTitt  9.  Tylee,  1  Sand^. 
OK.  907;  Botsgerard  «.  New  York  Banking  Co.  2  Jd.  28; 
Matter  of  Bank  of  Dansyllle,  6  IIUl,  870 ;  Gifford  v.  Living- 
ston, 2  Den.  880  ;  Case  «.  Mechanics'  Banking  Assodatiuii, 
1  San^,  698;  LeaTltt  «.  Blatchford,  6  Barb.  9 ;  Cuyler  9. 
Sanford,  8  Barb.  225;  GUlet  «.  Moody,  8  IT.  Y.  {Comet.) 
479 ;  Talmage  v.  PeU,  7  y.  Y.  (8  Seld.)9^\  Tracy  f>.  Tal- 
mage,  18  Barb.  466;  GlUet  v.  i^hilllps,  18  ^  r  (9  Kern.) 
114;  Leavitt  «.  Blatchfoid,  17  N.  Y.  681;  Codd  r.  Bath- 
bone,  19  7(2.87;  DeBow  «.  People,  1  Den.9\  Purdy  «. 
People,  4  HUl,  881 ;  People  «.  Morris,  18  Wend.  825 ;  People 
9.  Purdy,  2  Hill,  89 ;  Palmer  «.  Lawrence,  5  K.  Y.  (1  Seld.) 
889. 

But  It  is  Held,  that  an  Indiyldaal  banker,  under  tbe  act 
of  1888,  is  not  a  corporation ;  for  there  is  no  provision  for 
succession ;  the  heir  or  legatee  may  continue  his  business 
[liawB  of  1867,  ch.  189],  and  the  banker  may  sell  the  business 
[Laws  of  1854,  ch.  942] ;  the  busioess  Is  his  individual  aShIr, 
and  he  may  sue  in  relation  to  It  in  hb  individual  name. 
y.Y.Ci.<^  Appeale,  1869,  Oodd  «.  Rathbone,  19  HT.  Y. 
87;  a  P.  y.  Y.  Supreme  Ct,  1860,  Hallett «.  Hanower,  83 
Barb.  687.  See  also  Bank  of  Havana  «.  Magee,  20  If.  Y. 
86& 

Therefore,  the  provision  of  the  New  Tortc  act  of  1886,  ch. 
807,  §  1— making  It  unlawful  for  any  "  moneyed  corpora- 
tion "  to  charge  premium  of  exchange  on  drafts,— dees  not 
apply  to  an  individual  banker,-«-for  such  banker  cannot  be 
a  corporation,  y,  Y,  Supreme  Ct.  1850,  Ouyler  «.  Sanfiird, 
8i20r5.296. 
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apart  from  the  county,  they  are  not  liable  to 
a  suit.  They  can  be  sued  only  as  represent- 
ing the  county ;  and  to  warrant  a  suit  against 
them,  as  representing  the  county,  there  must 
be  some  duty  of  the  county,  and  the  case  must 
be  such  that  an  action  founded  upon  that 
duty  is  the  appropriate  remedy.  But  where 
there  is  a  failure  of  duty  by  the  supervisors 
only,  not  by  the  county,  an  application  for  a 
mandamus  is  the  only  remedy  *  [Following 
8  Johns  242;  19  Id.  272;  2  Cow.  680;  6  Id. 
292 ;  9  Wend.  508 ;  8  Barb.  882 ;  15  Id.  629 ; 
and  disapproving  People  «.  Supervisors  of 
Fulton,  14  Barb  52.]  N.  T,  Supreme  Ct,  1855, 
Boycc  V.  Supervisors  of  Cayuga,  20  Barb.  294. 
To  similar  effect  \a  N,  7,  Superior  Ct.  1849, 
Brady  v.  Supervisors  of  New  York,  2  Saru^f, 
460. 

89.  The  Presbyterian  general  assembly* 
The  charter  of  the  "  Trustees  of  the  (General 
Assembly  of  the  Presbyterian  Church"  incor- 
porated, under  that  name,  eighteen  persons, 
and  declared  them  to  be  seized  of  all  the 
temporalities  of  the  general  assembly;  and 
provided  that  the  assembly  might  as  often 
as  they  met,  change  one-third  in  number  of 
the  trustees ;  and  that  the  corporation  should 
obey  instructions  given  them  by  the  assembly 
touching  the  management  and  disposal  of  the 
property,  ffeld,  that  the  assembly  were  not 
thereby  made  a  cogporation,  nor  was  it  a 
particular  order  or  rank  in  the  corporation, 
but  was  an  association  having  no  corporate 
quality.  Pa,  Supreme  Ct,  1889,  Common- 
wealth V.  Green,  4  Whart,  581,  598. 

40.  Institations  for  instmction*  Where 
an  act  for  founding  an  university  authorized 
a  certain  existing  medical  college,  previously 
incorporated,  to  constitute,  appoint,  and  an- 
nex to  itself  three  other  faculties,  viz.,  divin- 
ity, law,  and  arts  and  sciences,  the  four  Acui- 
ties or  colleges  to  constitute  one  university, 
the  members  or  the  four  faculties  to  be  one 
corporation,  under  the  name  of  regents  of 
the  university, — Eeld^  that,  on  a  view  of  the 
whole  act,  the  original  college  corporation 
was  not  destroyed  or  merged  in  the  univer- 
sity corporation ;  but  continued  to  exist  as  a 
distinct  corporate  body.    Md,  Ct,  ofAppeaU^ 


«  Compare  Jansen  «.  Ostmiderf  1  Cow.  670;  where  U  is 
said  that  the  inperviaor  of  a  toirn  may  be  oonsldered  to  be 
a  eorporation,  and  to  hare  the  capacity  of  luing  and  being 
sued,  In  right  of  the  office  he  holdi,  w  br  aa  his  tmst  Is 
concerned. 

And  see  Quia  OoamiTiora. 


1888,  Regents  of  Umversity  of  Maryland  v. 
Williams,  9  QiU  d  J.  366. 

41«  In  a  statute  of  Maryland,  enacted  for 
the  purpose  of  extending  aid  in  the  estab- 
lishment of  a  female  seminary,  certain  per- 
sons were  named  as  commiasionerB  and  in- 
vested with  certain  powers  preliminaiy  to 
the  exercise  of  corporate  privileges  by  the 
institution,  such  as  raising  ftmds  by  lottery, 
and  selecting  and  purchasing  suitable 
grounds.  It  was  afterward  provided  in  the 
same  act  that  the  corporation  should  be 
named  the  ^'  Trustees  of  the  Frederick  Fe- 
male Academy."  Held,  that  the  board  of 
commissioners  was  not  thereby  constituted  a 
corporate  body.  The  two  boards  may  co- 
exist, and  a  member  of  one  may,  at  the  same 
time,  be  a  member  of  the  other.  Md,  Ct.  of 
AppeaU,  I860,  Board  of  ConmiisBionerB  for 
Frederick  Female  Seminary  «.  State,  9  OiU, 
379. 

42.  The  Medical  Institution  of  Geneva 
College  is  not  a  corporation, — see  Medical 
Institution  of  Geneva  College  «.  Patterson, 
5  Ben.  618. 

48.  A  public  officer,  though  a  coiporation, 
is  not  an  ^incorporated  company**  within 
the  meaning  of  a  statute, —  e.  g.  %  N.  T.  Rev. 
Stat.  678,  §  69, — ^punishing  embezzlement  by 
any  clerk,  &c.,  of  any  private  person,  or  any 
agent,  &c.,  of  any  **  incorporated  company." 
Hence  a  keeper  of  a  county  poor  house,  em- 
ployed as  such  by  a  superintendent  of  the 
poor,  cannot  be  convicted  under  such  statute 
of  an  embezzlement  of  the  funds  coming  in- 
to his  possession  in  his  employment  Such 
superintendent,  in  his  relations  to  the  keeper, 
cannot  be  deemed  a  "  private  i)er8on.*'  The 
whole  relation  between  the  two  is  of  a  pub- 
lic nature.  And  superintendents  of  the  poor, 
although  by  another  statute  declared  a  co^ 
poration  (2  N.  Y.  Rev*  Stat  617,  §  16),  can- 
not be  deemed  such  an  ^'  incorporated  com- 
pany "  as  is  intended  by  the  penal  provisioiL 
Such  an  act  does  not  embrace  the  agents  of 
any  public  body,  either  politic  or  corporate. 
N,  r.  ct.  ofAppeaU^  1860,  Coats  o.  People,  • 
23  N,  r.  245. 

44.  Overseers  of  the  poor,  in  New  Toik, 
are  a  corporation,  eub  modo.  They  are  the 
public  agents  and  trustees  of  the  towns,  in 
respect  to  their  poor,  and  must  necessarily, 
witiiout  express  authority  from  tiie  legisla- 
ture, possess  a  capacity  to  sue,  conunensurate 
with  their  public  trusts  and  dntiea.    If.  7. 
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Bupre/M  Ct.  1820,  Bouse  «.  Moore,  18  Johns, 
407.  See  also.  Governor  «.  Qridley,  Walk 
828. 

8.  Who  can  confer  incorporation. 

45.  ThenatioiialgroTemmeiit.  The  power 
of  eetablishing  a  coiporation  is  not  a  distinct 
sovereign  power,  or  end  of  government,  but 
only  the  means  of  carrying  into  effect  other 
powers  which  are  sovereign.  When  it  be- 
comes an  appropriate  means  of  exercising  any 
of  the  powers  given  by  the  constitution  to 
the  government  of  the  Union,  it  may  be  ex- 
ercised by  that  government.  Thus  Congress 
has  power  to  incorporate  a  bank,  and  the  act 
of  the  10th  of  April,  1816,  ch.  44,  to  **  incor- 
porate the  subscribers  to  the  Bank  of  the 
United  States,'^  is  a  law  made  in  pursuance 
of  the  constitution.  The  government  of  the 
Union,  though  limited  in  its  powers,  is  su- 
preme within  its  sphere  of  action ;  and  al- 
though the  power  of  creating  a  corporation 
is  not  included  in  the  enumerated  powers, 
the  great  fiscal  powers  which  are  enumera^  ed 
give  the  implied  power  to  create  a  corpora- 
tion if  the  existence  of  such  a  being  is  essen- 
tial to  those  powers.  IT.  S.  Supreme  Ct.  1819, 
McCulloch  V.  State  of  Maryland,  4  Wheat, 
816.  See  also,  Osborne  «.  Bank  of  United 
States,  9  Id.  788. 

40.  State  goTemments.  So  also  a  State 
may  grant  acts  of  incorporation  for  the  at- 
tainment of  those  objects  which  are  essential 
to  the  existence  of  society.  This  power  is 
incident  to  sovereignty,  and  there  is  no  lim- 
itation in  the  federal  constitution  on  its  ex- 
ercise by  the  States,  in  respect  to  the  incor- 
poration of  banks.  U.  8.  Supreme  Ct.  1837, 
Briscoe  «.  Bank  of  the  Commonwealth  of 
Kentucky,  11  Pet.  267. 

47.  Hence  the  Kentucky  act  of  November 
29, 1820,  establishing  the  Bank  of  the  Com- 
monwealth of  Kentucky,  which  declares  the 
bank  shall  be  established  *^  in  the  name  and 
behalf  of  the  commonwealth  of  Kentucky,^* 
under  the  direction  of  a  president  and  di- 
rectors, to  be  chosen  by  the  legislature ;  that 
the  president  and  directors  shall  be  a  corpo- 
ration, capable  of  suing  and  being  sued,  and 
of  purchasing  and  selling  every  description  of 
property ;  that  the  bank  shall  be  exclusively 
the  property  of  the  commonwealth ;  and  is 
authorized  to  issue  notes — ^was  a  constitu- 
tional exercise  of  power  by  the  State.  And 
the  notes  issued  by  the  bank  are  not  *'  bills  I 


of  credit,''  within  the  meaning  of  the  consti- 
tution of  .the  United  States.  An  act  of  a 
State  legislature  attempting  to  make  bills  of 
a  bank  legal  tender  would  be  unconstitu- 
tional, but  such  attempt  will  not  in  any 
degree  affect  the  constitutionality  of  the 
bank.    IK 

48.  A  State  has,  as  being  a  sovereign  and 
independent  power  except  so  far  as  restrained 
by  the  constitution  of  the  United  States,  the 
power  to  create,  by  its  legislature,  corpora- 
tions for  municipal  purposes,  and  with  the 
means  of  self-government,  including  that  of 
levying  taxes  for  local  purposes,  by  assessors 
chosen  by  the  inhabitants  of  the  corporation. 
Tenn.  Suprefne  Ct.  1847,  Hope  «.  Deaderick, 
8  Humph.  1 ;  1848,  Nichol  v.  Mayor  &c.  of 
Nashville,  9  Id.  262 ;  S.  P.  N.  T.  Supreme 
Ct.  1848,  Tanner  «.  Trustees  of  Albion,  6  HiU^ 
121. 

49.  Provisions  in  a  State  constitution  {e.  g. 
N.  Y.  Const  of  1846,  art.  8,  §§  1, 9)  that  corpo- 
rations may  be  formed  under  general  laws,  and 
that  the  legislature  shall  provide  for  the  organ- 
ization of  cities  and  incorporated  village  are 
merely  directions  for  the  exercise  of  the  legis- 
lative authority,  and  are  not  grants  of  power. 
And  it  is  competent  for  the  legislature  to 
authorize  an  existing  village  to  adopt,  by  a 
vote  of  its  electors,  provisions  contained  in 
the  general  law  for  the  incorporation  of  fu- 
ture villages,  or  any  other  existing  provis- 
ions of  law,  and  such  provisions  can  thus  be 
made  a  part  of  the  charter  of  such  a  corpo- 
ration. The  legislature  of  the  State  possess 
the  whole  legislative  power  of  the  people,  ex- 
cept so  far  as  it  is  limited  by  the  constitution. 
In  a  juridical  sense,  and  so  far  as  courts 
are  concerned  with  its  application  and  con- 
struction, their  authority  is  absolute  and 
unlimited,  except  by  the  express  restrictions 
of  the  fundamental  law.  The  power  to  in- 
corporate does  not  result  from  the  directions 
contained  in  the  constitution.  N.  Y*  ^i-  <if 
Appeals^  1868,  Bank  of  Chenango  v.  Brown, 
26  J\r.  r.  467. 

50.  It  is  competent  to  a  State  legislature 
to  pass  a  general  law  authorizing  the  forma- 
tion of  an  indefinite  number  of  corporations. 
The  objection  that  a  corporation,  being  a 
grant,  must  be  made  to  a  person  or  pei'sons 
in  esse^  is  not  tenable ;  for  the  creation  of  a 
corporate  existence  can  never  take  effect  until 
the  association  be  formed  and  the  organiza- 
tion completed.    Under  a  special  charter,  it 
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is  not  until  the  organization  is  completed 
that  existence  is  given  to  the  artificial  being, 
and  its  agency  commences.  It  is  now  in 
eue^  but  before  it  was  not.  Vitality  is  given 
to  it  by  the  volnntary  association  and  organ- 
ization of  its  members.  Had  they  remained 
passive,  the  law  would  have  had  no  effect. 
In  neither  case  is  the  franchise  vested  until 
sm  association  is  formed.  U.  8.  Cire.  Ct. 
(Mich.)  1840,  Falconer  «.  Campbell,  %  McLean^ 
195. 

51.  A  statute  by  which  the  legislature  as- 
sume to  give  to  another  body  the  power  to 
incorporate  villages  on  the  petition  of  a  bare 
majority,  is  of  a  questionable  character,  and 
not  to  be  carried  further  than  the  words  of 
it  absolutely  require.  Pa.  Supreme  Ct.  1848, 
Case  of  the  Borough  of  West  Philadelphia, 
5  Watts  A  8.  281. 

For  the  principal  Bestrlctions  imposed  by 
State  constitutions  upon  the  power  of  the 
legislatures  to  create  corporations,  see  Con- 
stitutions. 

For  a  view  of  the  Powers  of  legisLitiires 
to  enact  laws  affecting  corporations,  whether 
depending  on  constitutional  restrictions,  the 
doctrine  of  inviolability  of  charters,  or  other- 
wise, see  Legislation. 

52.  Territorial  legid^tures*  Under  the 
act  of  Congress  of  May  7, 1800  (2  U.  S.  Stat 
at  L.  58),  relative  to  the  territory  of  Indi- 
ana, which  authorizes  the  government,  legis- 
lative council,  and  house  of  representatives, 
^^to  make  laws,  in  all  cases,  for  the  good 
government  of  the  district,  not  repugnant  to 
the  principles  and  articles  in  this  ordinance,'' 
— the  legislature  of  the  territory,  being 
vested  with  general  legislative  powers,  had 
power  to  grant  an  act  of  mcorporation,  with 
all  the  functions  necessary  to  effectute  its  ob- 
jects. And  an  act  of  incorporation  granted 
by  them  was  not  affected  by  the  subsequent- 
ly adopted  constitution  of  Indiana.  U,  8. 
Supreme  Ct.  1862,  Yincennes  University  «. 
Indiana,  14  Ebw.  268.  See  also,  People  v. 
MarshaU,  1  QUm.  672. 

53*  The  territorial  government  of  Michi- 
gan, under  the  organic  law,  had  power  to 
create  a  banking  corporation.  N,  T.  Ct,  of 
Errors^  1881,  Williams  v.  Bank  of  Michigan, 
7  Wend.  689. 

54*  Under  the  act  of  Congress  of  July  1, 
1886  (5  Stat,  at  L.  61),  which  requires  the 
approval  and  confirmation  of  Congress  to 
give  validity  to  any  act  of  a  territorial  legis- 


lature incorporating  banks,  or  other  institu- 
tions with  banking  powers  or  privileges, — 
EM^  that  the  issuing  of  bills  and  the  exer- 
cise of  other  banking  powers  by  a  corpora- 
tion organized  under  a  charter  granted  by 
the  territorial  legislature  of  Nebraska,  which. 
was  never  confirmed  or  approved  by  Congress, 
were  without  authority  of  law.  /<nra  Su- 
preme Ct.  1864,  Allen  t^.  Pegram,  16  /<npa,  168. 
5i.  Incipient  State  organlzatioii.  In  the 
case  of  a  territory  of  the  United  States, 
which  is  about  to  become  a  State,  until  the 
territorial  government  ceases  to  exist  by  the 
admission  of  the  new  State  into  the  Union, 
the  power  to  create  corporations  rests  whol- 
ly in  the  territorial  government,  and  not  in 
the  newly  formed  State  legislature.  There- 
fore, where  the  newly  formed  State  legisla- 
ture of  Michigan,  before  the  territorial 
government  ceased  to  exist,  chartered  a 
corporation  in  a  district  which  was  disputed 
territory  between  Michigan  and  Ohio,  and 
subsequently  the  title  of  Ohio  was  confirmed. 
Hdd^  that  the  charter  was  not  Talid  in  the 
courts  of  Ohio.  Ohio  Supreme  Ct.  Myers  e. 
Manhattan  Bank,  20  Ohio^  (Lawr.)  288. 

56.  Limits  of  State  Jurisdietion*  A  cor- 
porate body  has  no  corporate  existence  be- 
yond the  territorial  limits  of  the  State 
which  created  it  U.  8.  Circ.  Ct.  (N.  T.) 
1850,  Day  v.  Newark  India  Rubber  Co.  1 
Blatehf.  628 ;  S.  P.  U.  8.  Supreme  Ct.  1839, 
Bank  of  Augusta  v.  Earle,  18  Pet.  588 ;  1861, 
Ohio  &  Mississippi  R.  R.  Co.  c.  Wheeler,  1 
Black,  286 ;  Pa.  Supreme  Ct.  1865,  County 
of  Allegheny  «.  Cleveland  &  Pittsbui^h  R. 
R.  Co.  51  Pa.  St.  228. 

57.  Although  a  corporation  can  have  no 
legal-  existence  out  of  the  sovereignty  by 
which  it  is  created ;  yet,  it  does  not  follow 
that  its  existence,  as  an  artificial  person,  ca- 
pable of  contracting,  may  not  be  recognized 
elsewhere.  Its  residence  in  one  State  creates 
no  insuperable  objection  to  its  contracting  in 
another.  €hi.  Supreme  Ct.  1868,  Union 
Branch  R  R.  Co.  v.  East  Tennessee  &  Geor- 
gia R  R  Co.  14  Ga.  827. 

58k  A  public  grant  by  the  legislature,  who 
can  create  a  corporation,  gives,  by  .its  own 
force,  a  corporate  power  to  take,  if  such  a 
power  be  necessary.  It  is  no  objection  that 
the  grantees  are  a  body  residing  without  the 
jurisdiction  of  the  State.  The  legislature 
can  give  legal  existence  to  a  body  of  men 
living  without  their  territorial  limits,  or  to  a 
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corporation  ATiBting  in  a  fbreign  govenunent. 
VU  Supreme  Ot  1886,  Lord  «.  Bigelow,  8  Vt 
445. 

As  to  how  &r  a  corporation,  created  by 
one  State,  may,  by  agents,  Execute  eorporate 
acts  in  another,  see  Powbbb  ;  and  the  titles 
of particolar powers;  especially  Goivtractb, 
98-118;  Pbofert;  Suits. 

59.  A  corporation  chartered  by  two 
States,  by  the  same  name  and  style,  clothed 
with  the  same  capacities  and  powers,  and 
intended  to  accomplish  the  same  objects, 
exercising  the  same  powers  and  fnlfiUingthe 
same  daties  in  both  States,  is  a  distinct  and 
separate  body  in  each  State.  Pa,  Bupreme 
Ot,  1865,  County  of  Allegheny  «.  Cleveland 
&  Pittsburgh  R  R.  Co.  51  Pa,  St,  d28;  a  P. 
J2.  J.  SupretM  Ct  1858,  Sprague  e.  Hartford 
Ac  R  R.  Co.  5  ^  L  288. 

60.  A  corporation,  owing  its  corporate 
existence  to,  and  exercising  its  franchises  in, 
fleveral  States,  must  be  treated  by  the  courts 
of  any  one  State  as  a  separate  corporation, 
or  as  a  domestic  legal  entity,  to  the  extent 
of  its  acrtion  under  the  goyemment  of  that 
State ;  and  as  a  foreign  corporation  as  regards 
the  other  sources  of  its  existence.  Md.  Ot. 
of  AppedU^  1861,  State  o.  Northern  Central 
Bailway  Co.  18  Md.  108. 

61.  There  is  no  legal  difficulty  in  the  way 
of  the  creation  of  a  single  corporation  by  the 
concurrent  action  of  two  or  more  States,  nor 
of  the  creation  of  a  new  corporation  out  of 
two  or  more  corporations  already  existing, 
nor  of  the  creation  by  one  State  of  such  a 
corporation  where  one  of  the  constituent 
corporations  is  a  foreign  one.  0<mn,  Supreme 
Ot,  1869,  Bishop  «.  Brainerd,  28  Conn,  289. 

62.  A  corporation  cannot  exist  under  char> 
ters  from  two  separate  States ;  in  contempla- 
tion of  law,  each  charter  creates  a  legal  en- 
tity to  be  recognized  within  its  own  State, 
though  the  same  corporators  may  compose 
both  entities.  U.  S,  Supreme  Ct.  1861,  Ohio 
&  HississipDi  R.  R  Co. «.  Wheeler,  1  Blaek^ 
286. 

68*  Where  associates  owning  a  quarry  in 
New  Jersey,  organized  in  New  York  as  a 
corporation  under  the  laws  of  New  York,  for 
the  purpose  of  working  the  quarry, — Hdd^ 
that  the  courts  of  New  Jeney  would  not  rec- 
ognize them  as>  having  any  corporate  exist- 
ence, but  would  hold  them  to  the  liabilitieB 
of  partners.  They  could  not  be  deemed  a 
domestic  corporation,  nor  be  sued  as  such. 


They  could  not  be  deemed  a  foreign  corpo- 
ration, for  upon  the  face  of  their  proceedings, 
their  attempted  organization  under  the  gen- 
eral law  of  New  York  respecting  corporations 
was  a  fraud  upon  the  law  of  that  State. 
y.  J.  Chanoery,  1858,  Hill  v.  Beach,  1  Bea$L 
81. 

For  the  principles  relative  to  the  Jnrfg- 
diction  of  a  State  over  a  corporation  doing 
business  within  its  limits,  but  chartered  by 
another  State,  see  Fobbzon  Cobpobatiokb. 

4.  Ilff'eet  of  ineorporation  ae  reepeets  indwid* 

ual  promoten, 

64.  Title  to  pn^rty.  If  lands  be  granted 
for  pious  uses  to  a  person  or  corporation  not 
in  eiM,  the  right  to  the  possession  and  custo- 
dy of  the  lands  remains  in  the  grantor,  till 
the  person  or  corporation  intended  shall 
come  into  existence.  And  if,  in  the  mean- 
time, there  be  a  disseizin,  the  grantor  may 
maintain  a  writ  of  entry,  counting  generally 
upon  his  own  seizin ;  but  he  cannot  resume 
the  grant;  nor  can  he  alienate  the  lands, 
without  such  consent  as  is  necessary  for  the 
alienation  of  other  church  property.  Me,  Su- 
preme Ct.  1821,  Proprietors  of  Town  of  Shap- 
leigh  «.  Pilsbury,  1  Me.  (1  Greenl.)  271. 

65.  A  grant  to  trustees  of  a  school,  before 
the  incorporation  of  the  school,  vests  no  title 
in  the  school,  upon  its  being  subsequently 
incorporated.  JV.  71  Supreme  Ct.  1861,  Robie 
«.  Sedgwick,  85  Barb.  819. 

66.  Where  an  unincorporated  association 
became  incorporated  under  a  general  statute 
intended  for  the  benefit  of  such  associations, 
the  choses  in  action  belonging  to  the  associa- 
tion are,  by  operation  of  law,  transferred  and 
assigned  to  the  corporation,  and  the  corpora- 
tion may  sue  thereon  in  the  name  of  the 
assignors,  the  original  parties.  Mass.  Su^ 
preme  Ct.  1859,  Mezrill  t,  Mclntyre,  18  Qra/y^ 
157. 

67.  The  mere  incorporation  of  tenants  in 
common,  to  enable  them  to  carry  on  more 
conveniently  a  common  purpose,  does  not 
vest  in  the  corporation  a  title  to  the  land 
owned  by  them,  and  previously  used  by  them 
for  the  same  purpose.  The  title  must  be  con- 
veyed by  them  to  the  corporation.  Mass.  Su- 
preme Ct.  1829,  Leffingwell  v.  Elliott,  8  Pick. 
455 ;  1855,  Holland  v.  Cruffc,  8  (Troy,  162. 

So  held  also  in  the  case  of  a  religious  socie- 
ty. 1887,  Second  Cong,  in  Bridgewater  e. 
Waring,  24  Pick.  804. 
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6&  Where  eeyeral  tenants  in  common,  on 
their  petition,  are  incorporated  for  the  purpose 
of  building  a-  public  house  upon  their  land, 
the  act  of  incorporation  changes  the  interests 
of  the  parties  from  that  of  tenants  in  common 
to  that  of  corporators  owning  stock.  Me.  Su- 
preme Ct,  1885,  Bangor  House  Proprietary 
f>.  Hinckley,  12  Me.  (8  Fair/.)  886. 

69.  A  minority  of  the  persons  for  whose 
benefit  property  is  vested  in  trustees,  cannot, 
by  associating  and  procuring  a  charter,  ac- 
quire a  right  to  manage  the  property  against 
the  will  of  the  minority  of  the  persons  inter- 
ested. Pa.  Supreme  Ot.  1822,  Conunonwealth 
«.  Jarrett,  7  Serg.  A  R  460.  Compare  Fox 
f^.  Union  Academy,  6  Watts  d  8. 856. 

70«  An  organization  under  a  general  law, 
by  a  majority  of  an  unincorporated  religious 
society,  operates  as  a  transfer  of  the  rights 
and  interests  of  the  individual  members  in 
the  property,  to  the  corporation ;  but  an  or- 
ganization effected  in  opposition  to  the  will 
of  the  majority,  creates  a  new  society  and 
has  no  affect  upon  individual  rights  and  in- 
terests in  the  old  one.  lU.  Supreme  Ct.  1864, 
Happy  V.  Morton,  88/tt.  898. 

71.  The  legislature  may  transfer  property 
from  the  trustees  of  an  unincorporated  com- 
pany to  the  body  when  incorporated.  Ohio 
Supreme  Ct.  1881,  Presbyterian  Church  v. 
Picket,  Wright,  57. 

For  many  cases  involving  the  application 
of  these  principles  to  Property  devoted  to 
religions  sodetieS)— see  Rblioioub  cobpo- 

RATIONS. 

72.  Liabilities.  Associates  in  an  ostensi- 
ble corpora  ion,  which  has  no  legal  exist- 
ence, are  to  be  treated  as  partners.  If.  J. 
Chakcery,  1858,  Hill  f>.  Beach,  1  Bead.  81. 

73.  The  grant  of  a  charter  to  an  associa- 
tion, though  it  contain  an  express  provision 
intended  to  substitute  the  liability  of  the 
corporation  in  place  of  the  liability  of  the 
associates,  upon  contracts  previously  made, 
cannot  be  allowed  to  exonerate  the  individ- 
ual associates  from  their  liability  on  such  con- 
tracts, even  though  the  original  articles  of  as- 
sociation contemplated  the  subsequent  in- 
corporation, unless  it  be  shown  that  the  credi- 
tors, whose  rights  are  sought  to  be  thus 
affected,  assented  to  the  change  or  at  least  had 
direct  and  clear  notice  of  the  contemplated 
incorporation.  Such  assent  ought  to  be  clear 
and  unambiguous.  Pa.  Supreme  Ct.  1830, 
Witmer  e.  Schlatter,  3  JBoho^  ^9- 


74-.  Where  an  association  which  has  ex- 
isted  as  a  mere  copartnership,  becomes 
incorporated,  and  the  corporation  accepts 
an  assignment  of  all  the  property  of  such 
association,  for  the  purpose  of  carrying  out 
their  objects,  the  corporation  are  primarily 
liable  for  all  the  debts  incurred  before  the 
act  of  incorporation;  and  upon  the  insolv- 
ency of-  the  corporation  the  members  of  it 
are  jointly  and  severally  liable  therefor.  8. 
C.  Ct.  of  Appeals,  1847,  Haslett  v.  Wothei^ 
spoon,  1  Strob.  Eq.  209.  And  see  Salem. 
Mill  Dam  Co.  «.  Ropes,  6  Pick.  28. 

75.  Where  an  association  becomes  incor- 
porated, members  of  the  association,  who  do 
not,  by  any  act  or  expression,  signify  their 
acceptance  of  the  charter,  are  not  liable  to  be 
charged  in  the  character  of  corporators.  It 
is  not  necessary  for  them  to  show  that  they 
expressly  dissented.  S.  C.  Ct  of  Appeals^ 
1847,  Haslett  e.  Wotherspoon,  1  Strob.  JSq. 
209. 

76.  The  plaintiff  induced  certain  persons 
to  become  the  promoters  of  a  railway  com- 
pany and  co-operate  with  him  in  obtaining 
an  act  of  incorporation,  upon  an  express 
agreement  that  he  would  payndl  the  costs 
of  obtaining  and  passing  it  The  act  passed, 
and  provided  that  all  the  costs  of  obtaining 
and  passing  it  should  be  paid  by  the  com- 
pany,— HMy  that  the  plaintiff  was  bound  by 
his  agreement,  and  could  not  recover  the 
costs.  Exeh.  1865,  Savin  «.  Hoylake  Rail- 
way Co.  4  HurU.  4b  C.  67. 

II.  How  IT  18  Effected. 

77.  Under  a  general  gtatate  for  incoipo- 
ration,  which  provides  that  persons  desiring 
to  form  any  corporations  of  certain  claases, 
may  present  their  articles,  &c.,  to  a  judicial 
tribunal,  who  shall  certify  their  opinion  of 
the  lawfulness  of  the  objects,  articles,  and 
conditions  proposed,  and  upon  their  doing  so 
the  applicants  shall  become  a  body  corpo- 
rate, with  the  powers  incident  to  every  cor- 
poration, these  being  specified  in  the  statute, 
— ^when  the  requisite  approval  has  beea 
obtained,  and  the  instrument,  specifying  the 
name  and  object  of  the  assodationf  the 
names  of  officers  and  other  required  facts, 
has  been  enrolled  or  filed  according  to  the 
law,  the  persons  associated  become  a  corpo- 
ration, according  to  the  specifications  of  such 
instrument.    This  instrument  (taken  in  oon- 
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nexiOn  with  the  proyisions  of  the  general 
act),  becomes  the  charter  of  the  association, 
and  has  the  same  effect  as  a  special  charter 
granted  by  act  of  the  legislature.  An  incor- 
poration thus  perfected  cannot  be  questioned 
collaterally.  Pa.  Supreme  Ct.  1886,  Society 
&C.  «.  Commonwealth,  52  Pa,  St  125. 

78.  It  is  not  competent  for  the  tribunal  to 
which  such  an  application  is  made,  to  ap- 
prove a  proposed  charter  which  grants  larger 
powers  than  those  specified  in  the  statute. 
Thus,  where  by  the  terms  of  the  constitution 
of  a  medical  college,  which  was  submitted 
to  the  court,  authority  was  given  to  the  col- 
lege to  confer  degrees  in  medicine  upon  stu- 
dents and  others,  the  court  declined  certify- 
ing in  favor  of  the  application ;  this  power 
not  being  specified  in  the  statute.  Pa.  Su- 
preme   Ct.  1838,  Medical   College  Case,  8 

WhaH.  445. 

79.  In  cases  of  corporations  formed  under 
general  statutes,  it  is  no  objection  to  the  va- 
lidity of  the  organization  that  the  articles 
of  association  contain  a  provision  not  author- 
ized by  the  act.  The  articles  must  contain 
the  statements  affirmatively  required  by  the 
act,  because  those  statements  constitute  con- 
ditions precedent  to  the  right  of  the  compa- 
ny to  become  incorporated.  If  unauthorized 
provisions  are  added,  all  acts  done  pursuant 
to  such  provisions  will  be  void ;  but^mtil  the 
company  is  proceeded  against  for  an  abuse 
of  its  franchises,  its  rights  as  a  corporation 
will  not  be  afiected  by  such  unauthorized 
provisions.  N,  T,  Ct,  of  Appeals^  1866,  Eas- 
tern Plank  Road  Co.  v.  Vaughan,  14  2!f,  F. 
(4  Kern..)  546. 

SO.  A  substantial  compliance  with  all  the 
forma  prescribed  by  a  general  statute  author- 
izing incorporation,  is  a  prerequisite  to  corpo- 
rate existence.  Cal,  Supreme  Ct,  1865,  Har- 
ris V.  McGregor,  29  Cal  124 ;  8.  P.  1859, 
Mokelumne  &c.  Mining  Co.  «.  Woodbury,  14 
Cal,  424. 

81.  That  non-compliance  on  the  part  of  a 
company,  with  the  statutes  relating  to  the  for- 
mation of  corporations,  is  fatal  to  the  act  of 
incorporation, — see  Field  t^.  Cooks,  16  La. 
Ann,  153. 

82.  Under  a  statute  which  authorizes  the 
organization  of  banking  companies  and  pro- 
rides  that  the  number  to  be  formed  and  per- 
mitted to  engage  in  business  in  a  certain 
county  shall  not  exceed  four,  when  that  num- 
ber of  companies    has  been   formed,  and 


have  engaged  in  business,  the  power  given 
by  the  statute  is  exhausted,  and  even  though 
some  of  them  subsequently  cease  to  do  bus- 
iness, new  companies  cannot  be  formed  under 
the  statute  to  take  their  places.  Ohio  Sur 
preme  Ct  1866,  State  «.  Chase,  5  Ohio  St. 
528. 

83.  Under  a  statute  deblaring  that  persons 
associating  under  articles  of  agreement  ac- 
cording to  the  statute,  and  who  should  com- 
ply with  all  the  provisions  thereof,  should 
constitute  a  body  politic  and  corporate,  and 
providing  that  before  any  corporation  so 
formed  should  commence  business,  the  offi- 
cers should  cause  the  articles  to  be  published 
in  two  newspapers,  &c.,  such  an  association 
may  be  a  corporation  for  all  the  purposes  of 
bringing  an  action,  without  publication.  The 
publication  is  not,  by  the  statute,  a  portion 
of  the  proceedings  for  the  formation  of  a  cor- 
poration. N,  T,  Supreme  Ct  1864,  Holmes 
V,  GillOand,  41  Barb.  568. 

For  decisions  on  the  character  and  inter- 
pretration  of  Articles  of  association,  see  that 
head. 

For  a  view  of  the  law  applying  to  the 
Charter  considered  as  an  instrument,  see 
Chabtebs. 

84.  Incorporation  may  be  implied.  Di- 
rect words  are  not  necessary  to  constitute  a 
corporation.  Incorporation  may  arise  by 
necessary  implication  from  the  language  of 
a  legislative  act  Ark,  Supreme  Ct  1842, 
Mahoney  t.  State  Bank,  4  Ari.  (Pihe),  620 ; 
1846,  Murphey  «.  State  Bank,  7  Ark.  (2  Ungl) 
57 ;  JET.  B.  1829,  Conservators  of  River  Tone 
9.  Aah,  10  Bam,  A  C,  349. 

85.  Thus,  where  no  persons  were  named 
as  corporators  in  an  act  incorporating  a  bank, 
but  the  fund  was  placed  under  the  manage- 
ment of  a  given  number  of  directors,  who 
were  required  to  be  elected  by  the  legislature, 
and  upon  whom  the  usual  banking  powers 
were  conferred.  Hdd^  that  a  corporation 
was  created.  Ark,  Supreme  Ct  1842,  Maho- 
ney «.  State  Bank,  4  Ark.  (Pike),  620. 

86*  —  from  legislatiTe  recognition*  An 
act  of  the  legislature,  which  by  necessary  im- 
plication* recognizes  a  corporation  as  an  ex- 
tsting  one,  is,  as  far  as  individuals  are  con- 

*  That  the  implication  of  corporate  existence,  must  be 
neoeesary ;  Is  uimvoidable ;  see  Myers  v.  Irwin,  9  Serg,  <ft 
B.  808;  Green  «.  Seymour,  8  Sancif.  CK.  S85;  Peoples. 
Kingston  k  Mlddletown  Tump.  Road  Co.  88  Fen<f.  198; 
Stebbins  t.  Jennings,  10  Pick.  172 ;  Society  for  the  Propa- 
gatioQ  of  the  GoBpeL  9,  Town  of  Fawlet,  4  Pek  480. 
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oemed,  condusiye  evidence  of  its  being  a  yal- 
id  corporation.  U,  B.  Btipr&me  Ct.  1830,  So- 
ciety for  the  Propagation  of  the  GkMpel  «. 
Town  of  Powlet,  4  Pet.  480,  502;  Ohio  8ur 
preme  Ot.  1889,  Mclntyre  Poor  School  o. 
Zanesyille  Canal  &c  Co.  9  Ohio,  (Hamm,) 
208;  Tenn.  Supreme  Ct.  1841,  WilliamB  «. 
Union  Bank,  2  HufAph.  889 ;  lU.  Supreme  Ct. 
1864,  People  «.  Farnham,  85  lU.  562. 

87v  A  statate  annexmg  other  territory  **to 
the  town  of  A,"  must,  by  implication,  make 
it  a  town,  if  it  was  not  a  town  before.  2{,  H. 
Supreme  Ct.  1857,  Bow  «.  Allenstown,  84 
N,  H.  85. 

88.  An  unincotporated  place  cannot,  by 
its  acts  only,  place  itself  in  such  a  position  as 
to  entitle  itself  to  the  rights  and  privileges, 
or  subject  itself  to  the  liabilities  of  towns. 
But  evidence  that  the  inhabitants  of  a  par- 
ticular place  have  exercised  the  rights  and 
perfonned  the  duties  of  a  town  corporation, 
and  that  it  has  been  recognized  as  such  by 
acts  on  the  part  of  the  government,  may  be 
submitted  to  a  jury  on  which  to  find  an  in- 
corporation in  fact.  N.  H.  Superior  Ct.  1841, 
New  Boston  «.  Dunbarton,  l^N.K  409 ;  1844, 
New  Boston  «.  Dunbarton,  15  N.  H.  201. 

89.  —  from  grant  of  lands.  A  royal  char- 
ter granting  lands  to  a  society,  recognizes  or 
confers  a  corporate  capacity  to  take  and  hold 
lands ;  and  this,  with  a  statute  of  the  State, 
reciting  that  the  society  are  a  corporation 
holding  lands,  is  sufficient  prima  fade  proof 
that  they  are  a  corporation  with  such  power. 
27!  S.  Supreme  Ct.  1880,  Society  for  Propaga- 
tion <&c.  «.  Town  of  Pawlet,  4  Pet.  480. 

90.  A  grant  from  the  sovereign  authority, 
to  a  body  of  men  with  their  associates  and 
successors,  of  lands  to  be  held  for  public  pur- 
poses of  a  municipal  nature,  confers  a  quasi 
corporate  capacity.  N.  0.  Supreme  Ct.  1840, 
Commissioners  of  Bath  o.  Boyd,  1  Ired.  Law, 
194;  K  Y.  Ohaneery,  1817,  Denton  v.  Jack- 
son, 2  JohM.  Ch.  820 ;  N.  T.  Ot.  of  Errore, 
1828,  North  Hempstead  «.  Hempstead,  2 
Wend.  109 ;  JST.  T.  Supreme  Ct.  1855,  People 
«.  Schermerhom,  19  Ba/rb.  540.  Compare 
Hombeck  t.  Westbrook,  9  Johns,  78 ;  Jack- 
son V.  Hartwell,  8  Johm.  422. 

Ol.  ^  from  grants  of  power.  Under  the 
constitution  of  New  Hampshire,  which  con- 
fines representation  in  certain  cases,  to  towns, 
a  grant  by  the  legislature,  to  a  place  within 
the  constitutional  designation,  of  the  power 
to  send  a  representative,  by  implication  makes 


the  place  a  town,  jy*  H.  Supreme  Ct.  1867, 
Bow  V.  Allenstown,  84  N.  H.  851. 

92.  A  legislative  act  which  authorized  the 
judges  of  a  particular  court  to  take  bonds  to 
themselves  in  their  official  capacity, — HM^ 
to  confer  on  them,  ae  to  eueh  bonds,  a  corpo- 
rate character.  N.  C.  Supreme  Ct.  1881,  Jus- 
tices of  Cumberiand  v.  Armstrong,  8  Dee.  284. 

98«  An  act  ^*  relative  to  the  common  and 
undivided  lands  and  meadows  in  S.*^  author- 
izing the  owners  to  appoint  trustees  with 
power  to  sue  for  their  penalties,  &c. — Bdd 
not  to  create  a  corporation,  or  give  any  cor- 
porate capacity  to  sue.  H.  T.  Supreme  Ct. 
1844,  Proprietors  Ac  of  Southold  «.  Horton, 
0  mU,  501. 

94.  —  grant  to  <<  snccesBors."  An  act  for  ' 
making  the  river  Tone  navigable,  provided 
that  thirty  persons  and  their  suoccssora 
should  be  conservators  of  the  river,  with 
power  to  cleanse,  &c.,  and  keep  it  navigable, 
and  also  to  make  a  new  channel,  making  rec- 
ompense to  landowners;  and  in  case  the 
owners  and  conservators  could  not  agree,  or 
the  title  were  in  an  infant,  &c.,  that  the 
sheriff  should  summon  a  jury,  whose  determ- 
ination should  bind  all  parties,  and  vest  an 
estate  in  fee  simple  in  the  conservators  and 
their  successors.  The  conservators  were  also 
enabled,  by  name  of  ^'  The  Conservators  of 
the  River  Tone,"  to  take  gifts  or  grants  of 
money  or  lands ;  and  it  was  made  lawful  for 
any  person  to  convey  an  estate  to  the  eonser- 
vators  and  their  successors  without  license  to 
alien  in  mortmain.  And  the  conservators 
were  authorized  to  make  contracts  in  writing 
under  their  hands  and  seals,  and  to  sue  and 
be  sued  by  the  name  of  *^  The  Conservators 
of  the  River  Tone^^^^-Eeld,  that,  as  it  mani- 
festly appeared  that  the  conservators  were  to 
take  lands  by  succession,  and  not  by  inherit- 
ance, they  were  a  corporation  by  implication, 
though  not  created  so  by  express  words.  K. 
B.  1829,  Conservators  of  River  Tone  t.  Ash, 
10  Bwm.  A  C.  849. 

95.  A  statute  authorized  the  inhabitants 
of  H.  to  elect  three  trustees,  whose  duty  it 
should  be  to  take  charge  of  the  gospel  lot  of 
the  town,  and  declared  the  trustees  and  their 
successors  a  body  politic  and  corporate,  and 
provided  that  the  trustees  should  have  *^iuU 
power  and  authority  to  enter  upon  and  take 
possession  of  the  said  lot  of  land,  and  to  lease 
or  sell  the  8ame,*'~-jB<^  that  the  power  was 
conferred  upon  the  trustees  as  individualSy 
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and  dot  as  a  corporation ;  and  that  their  in- 
dividnal  deed  was  effectual  to  pass  the  title. 
N,  Y,  Supreme  Ct,  1842,  De  Zeng  v.  Beekman, 
2  EOlj  489 

9^  When  Incorporatioii  takes  efllBct.  The 
charter  declared  that  certain  persons  named, 
and  subsequent  associates,  *'  shall  be  a  corpo- 
ration," and  that  the  persons  named  ^'are 
hereby  appointed  trustees.'*  Subsequent 
provisions  made  it  their  duty  to  receive  ap- 
plications, and  provided  that  when  a  certain 
amount  was  received,  the  company  might  be 
organized, — Held,  that  they  were,  by  force  of 
the  charter,  created  a  corporation ;  and  the 
omission  to  do  the  acts  prescribed  to  organ- 
ize the  institution,  did  not,  as  against  one 
contracting  with  the  corporation,  affect  its 
existence  or  rights.  N,  F.  Superior  Ct, 
1847,  Brouwer  r.  Appleby,  1  Sandf.  158. 

97.  Where  certain  specified  directors  are 
declared  by  charter,  a  corporation  db  initio, 
the  requirement  concerning  the  organization 
of  the  company  is  merely  directory,  and  a 
subscription  made  prior  to  such  organization 
is  valid.  Ind.  Supreme  Ot,  1857,  Stoops  «. 
Greensburgh  &c.  Plank  Road  Co.  10  Ind,  47. 

98.  A  statute  constituting  such  persons  as 
shall  become  stockholders  in  the  manner  pre- 
scribed by  it,  a  corporation,  and  requiring 
that  if  the  subscriptions  exceed  the  amount 
of  stock  the  commissioners  diall  distribute 
the  stock  among  the  subscribers,  does  not 
create  an  inmiediate  corporation.  Under 
such  an  act  there  can  be  neither  stockhold- 
ers nor  a  corporation,  until  the  stock  is  dis- 
tributed by  the  commissioners.  -ST.  F.  Su- 
preme Ct.  1839,  Crocker  «.  Crane,  21  Wend. 
211.  And  see  Walker  «.  Devereaux,  4  Paige, 
229. 

III.    How    IT  MAY   BB   QuBSTIONED. 

99.  Direct  proceeding  neeesBary.  An  in- 
quiry as  to  the  right  of  a  company  to  act  as 
a  corporation,  can  only  be  had  at  the  suit  of 
the  State  on  information  by  the  attorney 
general  CdL  Supreme  Ct,  1867,  BondeU  v. 
Fay,  82  Col.  854. 

100.  An  allegation  by  a  corporator,  that  a 
company,  which  claims  to  have  become  in- 
corporated, has  never  been  legally  organized 
as  a  corporation,  and  has  never  existed  as 
such,  can  be  ascertained  in  no  other  way  than 
by  a  direct  proceeding;  a  eeire  faeicu  or  an 


j  information  in  the  nature  of  a  quo  warranto ; 
in  a  court  of  law.  It  furnishes  no  ground 
for  the  interposition  of  a  court  of  chancery. 
Such  a  court  can  be  specially  empowered  by 
statute  to  divest  a  corporation  of  its  coipo- 
rate  character  and  capacity ;  but  in  the  ab- 
sence of  a  statutory  power,  the  mode  of  pro- 
ceeding is  in  all  cases  by  one  of  the  remedies 
at  law  before  mentioned.  lU,  Supreme  CU 
1868,  Baker  o.  Backus,  82  lU,  79. 

101.  In  an  action  by  a  municipal  corpora- 
tion to  collect  a  fine,  the  validity  of  the 
organization  cannot  be  inquired  into.  It  is 
only  to  be  questioned  upon  quo  vtarrafUo  or 
the  like  direct  proceeding.  And  evidence 
that  the  corporation  has  acted  as  such  is  suf- 
ficient for  the  purposes  of  the  action.  lU, 
Supreme  Ct.  1860,  Hamilton  «.  President  <&c. 
ofCarthage,  24/22.  22. 

102.  Although  a  company  fails  to  file  the 
necessary  certificate  at  the  ofiice  of  the  secre- 
tary of  state,  in  pursuance  of  the  statutes, 
yet  it  is  to  be  deemed  a  corporation  with  re- 
spect to  third  parties  in  all  proceedings  ex- 
cept a  quo  warranto  or  some  direct  proceed- 
ing to  try  the  validity  of  the  organization. 
in.  Supreme  Ct.  1860,  TarbeUt^.  Page,  24  /«. 
46. 

108*  A  eertiorari  will  not  be  allowed  to 
bring  before  a  court  a  certificate  of  incorpo- 
ration of  a  school  district,  or  any  other  pro- 
ceeding, for  the  purpose  of  enabling  the 
court  to  determine  the  legal  existence  of  the 
alleged  corporation.  JV.  J.  Supreme  Ct.  1865, 
State  V,  Brown,  81  JV.  /.  Law  (2  Vroom),  855. 

104.  It  cannot  be  qnestioned  collaterally. 
That  the  validity  of  the  existence,  organiza- 
tion, &c.,  of  a  body  acting  as  a  corporation 
de/aeto  cannot  be  questioned  collaterally,  see 
Dannenbroge  Mining  Co.  o.  Barrett,  26  CaL 
286;  President,  Trustees  &e.  v.  Thompson, 
20  IlL  197 ;  Thombury  v.  Newcastle  &  Dan- 
ville R.  R.  Co.  14  Ind.  499. 

For  the  parallel  rules  that  a  Forfeiture 
cannot  be  set  up  collaterally,  but  can  only  be 
shown  in  a  direct  proceeding  instituted  by 
the  State  for  the  purpose,  see  Fobfbitxtbb, 

12-25. 

105.  Impeaehing  charter  for  fraad.  The 

fact  that  the  charter  of  a  corporation  was  ob- 
tained by  false  and  colorable  representations 
to  the  legislature,  cannot  avail  as  a  defence 
in  an  action  brought  by  the  corporation.  If 
fraud  was  practised  the  charter  can  be  re- 
voked only  on  a  process  of  quo  warranto. 
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Jdam,  Supreme  Ct.  1820,  Charles  River  Bridge 
c.  Warren  Bridge,  7  Pick.  844. 

106.  In  the  case  of  public  institntions  for 
public  purposes — e.  g.  turnpike  companies — 
the  fact  that  the  charter  was  fraudulently  ob- 
tained is  no  defence  to  an  action  by  the  cor- 
poration. Until  the  State  chooses  to  inter- 
fere, the  charter  is  a  subsisting  one,  and  the 
corporation  may  sue  and  be  sued.  To  make 
such  fraud  a  defence  even  in  an  action  to 
compel  payment  of  a  subscription  for  stock, 
the  defendant  must  show  that  a  fraud  was 
committed  on  him.  Pa,  Supreme  Ct,  1827, 
Eishacoquillas  &c.  Turnpike  Co.  v,  McCona- 
by,  16  Serg,  A  B,  140 ;  1880,  S.  C.  again  wh 
nam,  McConahy  «.  Turnpike  Co.  1  Pa,  426 ;  8. 
P.  JftM.  Ct.  of  Ehrrors,  1846,  Smith  v.  Miss.  & 
Ala.  R.  R.  Co.  6  Sm^,  db  M,  179;  U,  S.  Su- 
preme Ct.  1828,  Minor  «.  Mechanics'  Bank  of 
Alexandria,  1  Pet.  46. 

107.  If  he  shows  that  the  organization  of 
the  corporation  was  effected  by  fictitious  sub- 
scriptions to  a  large  part  of  the  stock,  of  the 
character  of  which  he  was  ignorant,  and  by 
which  he  was  defbiuded,  his  acceptance  of 
the  charter  does  not  bind  him.  Pa,  Supreme 
Ct,  1880,  McConahy  «.  Turnpike  Co.  1  Pa, 
426. 

108.  There  is  a  class  of  cases  where  the 
contract, — e.  g.  a  subscription  for  stock, — ^is 
necessarily  conditional  upon  the  completion 
of  the  organization  according  to  the  statute; 
but  in  the  case  of  a  contract  with  a  company 
which  had,  at  the  time  of  making  it,  a  char- 
ter or  color  of  organization  under  a  general 
law  authorizing  it  to  act  as  a  body  corporate, 
and  was  in  fact  in  the  exercise  of  corporate 
powers  at  the  time  of  its  dealing  with  the 
plaintifis,  then  it  was,  as  to  them  and  all  third 
persons,  a  corporation  de  facte  and  the  yalid- 
ity  of  its  corporate  existence  can  only  be 
tested  by  proceedings  in  behalf  of  the  people. 
[7  Wend.  553 ;  6  Cow.  23.]  K  T,  Supreme 
Ct.  1855,  Jones  «.  Dana,  24  Barb.  895. 

109.  Where  a  bank  was  organized  and  bills 
issued  without  the  actual  payment  in  of  the 
specie  required  by  its  charter,  so  that  by  rea- 
son thereof  the  State  might  at  any  time  have 
recalled  its  corporate  franchise,  or  a  stock- 
holder have  resisted  the  payment  of  stock,  or 
a  debtor  his  liability  to  the  bank,  provided 
the  rights  of  third  persons  were  not  preju- 
diced,— He14^  that  it  was  still  a  valid  corpora^ 
tion,  so  far  as  to  make  it  liable  to  creditors  for  its 
own  acts,  and  its  stockholders  liable  to  in- 


nocent bill  holders  under  its  charter  for  the 
ultimate  redemption  of  the  bills  put  in  circu- 
lation by  the  bank.  Qa,  Supreme  Ct,  1855, 
McDougald  v.  Bellamy,  18  Oa.  411 ;  McDou- 
gald  V,  Lane,  18  (7a.  444. 

110.  In  a  proceeding  in  chanceiy  against  a 
corporation  incorporated  by  another  State,  to 
set  aside  conveyances  of  real  estate,  alleged 
to  have  been  obtained  by  the  fraud  and  mis- 
representation of  the  company,  the  question, 
whether  the  company  ever  had  any  corporate 
existence,  so  as  to  enable  it,  in  its  corporate 
name,  to  take,  hold,  and  convey  the  property, 
may  be  raised.  But  irregularities  which  might 
be  ground  for  forfeiture,  if  inquired  of  in  the 
State  where  it  was  organized,  cannot  be  passed, 
upon  in  another  State.  Iwoa  Supreme  Ct.  1857, 
Carey  «.  Cincinnati  &c.  R.  R  Co.  5  Clarke^  857. 

111.  As  against  a  corporation,  it  is  to  be 
presumed  that  the  forms  required  by  the 
chaiter  have  been  complied  with,  and,  there- 
fore, where  they  seek  to  set  up  any  default  in 
this  respect,  the  burden  is  on  them  to  give 
strict  proof  thereof.  K,  B,  1832,  Clarke 
«.  Imperial  Gas  Light  Co.  4  Bam,  <fi  Ad. 
815 ;  1838,  Hill  r.  Manchester  Water  Worka 
Co.  5  Bam,  A  Ad,  866 ;  2  Nev,  d  M,  678. 

112.  In  an  action  by  a  corporation,  upon 
a  bond  given  to  them,  it  appeared  that  the 
charter  incorporated  all  such  persons  as  should 
become  stockholders,  and  appointed  commis- 
sioners to  receive  subscriptions ;  that  all  the 
stock  had  been  taken ;  that  officers  had  been 
chosen ;  that  a  deposition  had  been  filed  pur- 
suant to  the  act ;  and  that  the  company  had 
actually  commenced  business.  HcLd^  that  the 
defendant  could  not  show  an  irregularity  in 
the  manner  of  obtaining  subscriptions ;  that 
the  commissioners  had  not  met,  or  that  the 
subscribers  did  not  pay  down  the  amount  re- 
quired by  the  act  Although  the  subscrip- 
tions were  not  properly  taken  there  was  a 
good  corporation,  so  finr  as  third  persons  are 
concerned.  And  if  there  was  a  corporation, 
the  bond  was  well  taken,  and  the  suit  prop- 
erly brought.  N,  T.  Supreme  Ct,  1847, 
McFarlan  «.  Triton  Ins.  Co.  4  Den,  892. 

118.  Formal  defects  in  proceedings  to 
organize  a  corporation  are  not  available  to 
defeat  an  action  brought  by  the  corporation 
for  a  trespass  in  wrongfully  taking  property 
out  of  their  possession.  N,  T,  Superior  Ct. 
1868,  Persse&  Brooks  Paper  Works  9.  WiUett, 
1  BoberteMj  181. 

114.  Defects  in  the  organization  and  con- 
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duct  of  a  corporation  are  not  a  defence  in  an 
action  by  it  on  a  contract  made  with  it  N, 
r.  Superior  Cf.  1857,  Eagle  WorkB«.  Church- 
ill, 2  Bom,  166. 

115.  Where  a  charter  proyidee  that  if^  upon 
the  return  to  the  commissionerB  of  the  sab- 
scriptions  for  stock,  it  appear  to  them  that 
a  certain  sum  has  been  subscribed,  the  sub- 
scribers shall  be  a  corporation,  the  determin- 
ation of  the  commissioners  that  the  condition 
has  been  performed,  even  though  it  be  al- 
leged that  they  were  mistaken,  must  be 
deemed  true  until  the  sovereign  power  inter- 
poses. A  wrong  doer,  sued  by  the  corpora- 
tion, cannot  show  the  falsity  of  such  decla- 
ration. N,  C.  Supreme  Ct.  1825,  Tar  River 
Nav.  Co.  V.  Neal,  8  EauJsSj  620. 

116.  Wherever  it  is  shown  that  a  charter 
has  been  granted,  persons  who  are  in  posses- 
sion and  actually  in  the  exercise  of  those 
corporate  rights  must  be  considered  rightful- 
ly there,  against  all  wrong  doers,  and  all  who 
have  treated  or  acted  with  them  in  their  cor- 
porate character,  even  where  it  is  shown  that 
the  charter  was  granted  on  a  precedent  eondi- 
tion  ;  for,  as  against  all  but  the  sovereign,  the 
precedent  condition  shall  be  taken  to  be  per- 
formed. N.  (7.  Supreme  Ct,  1825,  Tar  River 
Nav.  Co.  «.  Neal,  8  HawJce^  520.  Followed 
1885,  Turnpike  Co.  «.  M'Carson,  1  Dee,  &  B. 
Law  806 ;  1846,  Elizabeth  City  Academy  r. 
lindsey,  6  Ired,  Late,  476. 

117.  In  public  affairs,  where  the  people 
have  oiganized  themselves  under  color  of 
law  into  the  ordinary  municipal  bodies,  and 
have  gone  on  year  after  year  raising  taxes, 
making  improvements,  and  exercising  their 
usual  franchises,  their  rights  are  properly  re- 
garded as  depending  quite  as  much  on  the 
acquiescence,  as  on  the  regularity  of  their 
origin,  and  no  ex  poet  facto  inquiry  can  be 
permitted  to  undo  their  corporate  existence. 
Whatever  may  be  the  rights  of  individuals 
before  such  general  acquiescence,  the  corpo- 
rate standing  of  the  community  can  be  no 
longer  open  to  question.  Mick,  Supreme  Ct, 
1867,  People  «.  Maynard,  15  Mich,  468. 

118.  Where  a  company  was  incorporated 
for  the  purpose  of  removing  from  a  river  all 
obstructions  to  the  free  passage  of  logs,  &c., 
and  were  authorized  to  demand  tolls  of  the 
owners  of  logs,  &c.,  for  freely  passing  down 
the  river,  ^EM,  in  an  action  to  recover  toUs 
for  logs  that  passed  the  river  freely,  that  the 
defendant  could  not  show  that  the  coipora- 


tion  had  not  remoTed  the  obstructions,  even 
though  the  act  of  incorporation  was  to  be 
void  if  they  should  not  be  removed  within  a 
year,  and  more  than  a  year  had  elapsed  be- 
fore the  action  was  brought.  Me.  Supreme 
Ct.  1824,  Bear  Camp  River  Co.  «.  Woodman, 
2  Me.  (2  Oreenl.)  404. 

IV.  Proof. 

119.  Who  is  precluded  f^om  demanding 
proof  of  Incorporation.  What  will  estop  a 
plaintiff,  who,  in  a  former  suit,  recognized 
the  defendants  as  forming  a  company,  from 
showing  the  illegality  of  their  corporate  ex- 
istence.   Field  V,  Cooks,  16  La.  Ann.  158. 

120.  Testimony  tending  to  show  that  a 
company  is  a  corporation  de  facto,  dispenses 
with  strict  proof  of  the  corporate  character, 
and  precludes  the  party  offering  it  from  af- 
terward disputing  the  company*s  right  to  act 
as  a  corporation.  Cal.  Supreme  Ct,  1867, 
Rondell «.  Fay,  82  Cal  854. 

121.  In  an  action  by  a  banking  association 
organized  under  the  act  of  Congress,  the  de- 
fendant has  a  right  to  deny  Iti  his  answer  the 
legal  existence  of  the  plaintiff  as  a  corpora- 
tion. iV*.  T.  Supreme  Ct.  18G7,  National 
Bank  of  the  Metropolis  v.  Orcutt,  48  Barb. 
256. 

132.  Member  cannot.  Where  individuals 
hold  themselves  out  as  a  corporation  and  hold 
meetings  as  such,  and,  in  one,  duly  called, 
employ  a  person  to  render  services  for  them, 
they  cannot,  in  his  action  against  the  cor- 
poration for  his  compensation,  require  him 
to  prove  their  corporate  pow^cr  to  act  as  they 
have  assumed  to  do.  Vt.  Supreme  Ct,  1842, 
Stone  V.  Berkshire  Cong.  Society,  14  Vt,  86. 

128.  One  who  was  active  in  the  organiza- 
tion of  a  corporation,  being  an  original  mem- 
ber, and  having  induced  others  to  become 
members,  and  to  deal  with  it  as  a  corporation, 
and  who  has  borrowed  money  from  it  and 
given  his  obligation  payable  to  it  therefor, 
cannot  evade  the  enforcement  of  such  obli- 
gation by  an  objection  to  the  validity  of  the 
original  organization.  He  is  bound  by  an 
equitable  estoppel.  [11  Cush.  285.]  Conn. 
Supreme  Ct,  1858,  West  Winsted  Savings 
Bank  Ac.  v.  Ford,  27  Conn.  282 ;  People's  Sav- 
ings Bank  «.  Collins,  Id.  142 ;  Pa.  Supreme 
Ct.  1827,  Eishacoquillas  &c.  Turnpike  Co.  v. 
McConaby,  16  Serg,  <fi  B.  140. 

124.  A  gnbscriber  to  the  stock  of  a  cor- 
poration by  its  corporate  name,  who  has  paid 
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instalhnents  of  asseasmentB  called  for  by  the 
directors,  is  estopped  from  denying  the  legal 
existence  of  the  corporation,  in  an  action 
against  him  for  the  balance  of  his  assess- 
ments. Mo,  Supreme  Ct.  1864,  Ohio  &  Mis- 
sissippi R  K.  Co.  0.  Mcpherson,  85  Mo,  18. 

125.  A  stockholder,  in  an  action  by  a 
railioad  company  against  him  for  installments 
upon  his  subscription  for  stock,  cannot  in  a 
collateral  way  question  the  regularity  of  the 
organization  of  the  company.  HI,  Supreme 
Ct  1859,  Rice  v.  Rock  Island  &  Alton  R.  R. 
Ca  21  111  98 ;  8.  P.  1868,  Goodrich  «.  Rey- 
nolds, 81  III,  490. 

126.  Where  a  certificate  of  incorporation 
omitted  to  state  the  names  and  number  of 
the  trustees  for  the  first  year, — Held^  that,  af- 
ter the  lapse  of  twenty  years,  and  a  judicial 
dissolution  of  the  company,  as  a  corporation, 
one  who  was  a  stockholder  could  not  deny 
that  it  ever  had  a  legal  existence.  N,  T,  Su- 
preme Ct,  1857,  Mead  «.  Keeler,  24  Barb,  20. 

127.  Grantor  cannot*  That  a  deed  of 
grant  to  a  prescriptive  corporation  is  evi- 
dence (against  those  claiming  under  the 
grantor)  that  they  were,  at  the  time  of  the 
grant,  a  corporate  body  by  the  name  given 
them  therein, — see  Mayor  &c.  of  Carliale  «. 
Bhunire,  8  Eaet^  487. 

128.  Where  a  charter  has  been  granted, 
by  which  individuals  are  to  be  incorporated 
upon  performance  of  certain  acts,  a  person 
who  contracts  with  the  company  by  their 
corporate  name,  cannot,  in  their  action 
against  him  on  the  contract,  deny  the  per- 
formance by  them  of  the  acts  necessary  to 
give  them  a  corporate  existence.  Mo,  Su- 
preme Ct,  1829,  Hamtramck  v.  Bank  of  Ed 
wardsville,  2  Mo,  169;  N.  C,  Supreme  Ct. 
1825,  Tar  River  Nav.  Co.  «.  Neal,  8  HawJcs^ 
520;  N,  H,  Superior  Ct,  1888,  Congregational 
Society  in  Troy  v.  Perry,  6  JV!  JJ.  164 ;  Ind, 
Siftpreme  Ct,  1880,  John  «.  Farmers  &  Me- 
chanics* Bank  of  Indiana,  2  BlacJcf.  867. 

129.  Party  to  contract.  One  who  has  con- 
tracted with  a  corporation  as  such  cannot 
deny  its  existence  in  a  suit  by  it  to  enforce 
the  contract.  Ind,  Supreme  Ct,  1860,  Jones 
«.  Cincinnati  Type  Foundry  Co.  14  Ind,  89 ; 
Hubbard  v,  Chappel,  Id,  601 ;  Evansville  &c. 
R  R.  Co.  V,  City  of  Evansville,  15  Ind,  895. 

180.  A  person  who  contracts  in  writing 
with  an  association,  using  the  name  by  which 
the  association  is  known,  is  not  thereby 
estopped  from  denying  their  corporate  ca- 


pacity.   N,  71  Supreme  Ct,  1832,  Welland 
Canal  Co.  t,  Hathaway,  8  Wend,  480. 

181«  Kor  is  such  a  contract  an  admissioii 
of  their  incorporation,  unless  so  expressed,  or 
unless  the  name  is  one  which  could  only  be- 
long to  a  corporation.'!'    Ih. 

But  compare  cases  on  the  Degree  of  proof 
required  against  a  party  to  a  contract,  infra, 

182.  Mortgagor  cannot.  Where  a  mort- 
gage, or  other  instrument,  is  given  to  a  cor- 
poration, as  such,  the  party  thus  contracting 
thereby  admits  the  corporate  existence  of 
the  nH)rtgagee,  &c.,  and  no  further  proof 
thereof  b  necessary  till  such  proof  is  contra- 
dicted. [2  Ld.  Raym.  1535 ;  14  Johns.  245.] 
N,  J,  Supreme  Ct.  1829,  Den  «.  Van  Houten, 
5  Halst,  270.  And  see  Franklin  e.  Twogood, 
18  lowa^  515. 

188.  Oraatee  cannot.  One  who  has  taken 
a  conveyance  from  a  corporation  cannot  deny 
its  corporate  existence.  Mctee,  Supreme  Ct* 
1862,  Dooley  «.  Wolcott,  4  AlUn,  406. 

184.  Maker  of  note.  That  the  execution 
of  a  note  to  a  company,  drawn  payable  to 
them  as  a  corporation,  is  an  admiBsion  of 
their  existence  as  such, — see  Jones  «.  Bank 
of  Tennessee,  8  B.  Mowr,  122 ;  Blake  «.  Hol- 
ley,  14  Ind,  888. 

185.  €kneral  reputation  that  the  plaintifb 
were  conducting  business  as  a  corporation, 
coupled  with  the  fact  that  the  note  men- 
tioned in  the  complaint  is  payable  to  the 
plaintifis,  is  sufficient  evidence  of  the  exist- 
ence of  the  corporation  to  prevent  a  disr 
missal  of  the  complaint.  N,  F.  Supreme  Ct, 
1864,  Holmes  «.  Gilliland,  41  Bcurh  568. 

186.  In  an  action  upon  a  note  made  by 
defendant  to  a  corporation,  in  its  corpo- 
rate name,  it  is  not  necessary  for  the  corpo- 
ration to  prove  a  corporate  charter  Tbe 
note  being  made  payable  in  the  corporate 
name  is  an  admission  of  the  corporate  ca- 
pacity. So  held,  when  the  defendant  pleaded 
nul  tid  corporation,  as  well  as  ncn  aeeumpeit 
Ala,  Supreme  Ct.  1846,  Montgomery  R.  R 
Co.  «.  Hurst,  9  Ala.  K  S.  518. 

187.  By  giving  a  note  to  a  corporation  in 
their  corporate  name,  as  payees,  the  maker 
admits  their  legal  existence  and  capacity  to 
make  and  enforce  the  contract  declared  on, 
so  far,  at  least.,  as  to  render  proof  on  that 
point  unnecessary  in  the  opening  of  the  plain- 


*  To  the  Mme  elfectare  lome  of  the  opinions  Id  the  court 
of  emn,  In  WilUuos*.  Bank  of  Michigan,  7  Wtnd.  689. 
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tiff  *B  case,  in  an  action  against  bim  thereon. 
Hence  in  an  action  on  a  note  given  to  a 
foreign  corporation  by  their  corporate  name, 
the  production  of  the  note,  duly  indorsed  to 
the  plaintiff  is  sufficient  cTidence  that  the 
corporation  was  duly  organized  and  compe- 
tent to  transact  business,  if  these  £Eu;t8  are 
not  denied  in  the  answer.  Mom,  Supreme  Ct. 
1855,  Williams  «.  Cheney,  8  Qray^  215. 

13S*  Proof  of  the  execution  of  a  note  to 
the  "C.  Ins.  Co."  is  sufficient,  prima/acie,  to 
establish  the  legal  existence  of  a  corporation 
bearing  that  name,  in  an  action  by  an  in- 
dorsee of  the  note  against  the  maker.  JfoM. 
Supreme  Ot.  1862,  Topping  «.  Bickford,  4 
il2Zm,120. 

1S9*  One"who  has  made  a  proposition  for 
insurance  to  a  mutual  insurance  company, 
and  given  it  a  premium  note  in  advance  as 
security  for  its  dealers,  and  has  been  credited 
and  paid  for  the  use  of  his  credit  as  a  part  of 
the  capital  of  the  company,  cannot  resist  pay- 
ment on  the  ground  that  the  company  was 
not  regularly  incorporated.  N,  F.  Supreme 
Ct.  Bp,  T,  1858,  Hill «.  Reed,  16  Boftb.  280. 
Compare  Jones  e.  Dana,  24  Ba/rb.  896. 

140.  That  in  a  suit  by  the  receiver  of  an 
insurance  company  against  one  of  its  man- 
bers,  upon  a  premium  note,  the  existence  of 
the  company  must  be  taken  to  be  sufficiently 
established,  ^-eee  Hyatt  e.  Whipple,  87  Bofrb. 
505. 

141.  Trespasser.  The  rule  that  a  trespasser 
who  does  not  appear  to  have  any  interest  in 
the  title  to  the  land,  cannot  require  proof  as 
to  the  regularity  of  the  proceedings  of  a  cor- 
poration plaintifi^  does  not  apply  to  the 
case  of  a  tenant  in  a  real  action.  Being  in 
poflsession  is  good  title  as  against  all  except 
such  as  can  show  a  better  right  [3  N.  H.  40]. 
N,  K  Supreme  Ot.  1856,  Goulding  f>,  Clark, 
34  K  K  148. 

142.  Presumptions  as  to  corporate  exist- 
ence* The  same  presumptions  which  by 
general  roles  of  evidence  are  continually 
made  in  respect  to  private  persons  and  public 
officers  that  all  things  are  rightly  done,  are 
applicable  to  corporations.  Persons  acting 
publicly  as  officers  of  the  corporation  are  to 
be  presumed  rightfully  in  office;  acts  done 
by  the  corporation  which  presuppose  the 
existence  of  other  acts  to  make  them  legally 
operative  are  presumptive  proofs  of  the 
latter.  Grants  and  proceedings  beneficial  to 
the  corporation  are  presumed  to  be  accepted, 
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and  slight  acts  on  their  part  which  can  be 
reasonably  accounted  for  only  upon  the  sup- 
position of  such  acceptance  of,  are  admitted 
as  presumptions  of  the  fact.  If  officers  of 
the  corporation  openly  exercise  a  power 
which  presupposes  a  delegated  authority  for 
the  purpose,  and  other  corporate  acts  diow 
that  the  corporation  must  have  contemplated 
the  legal  existence  of  such  authoril^,  the 
acts  of  such  officers  will  be  deemed  rightful 
and  the  delegated  authority  will  be  presumed. 
[Reviewing  many  authorities.]  U,  B,  Su- 
preme Ct,  1827,  Bank  of  United  States  «. 
Dandridge,  12  Wheat.  71 ;  a  P.  Pa.  Chancery^ 
1846,  Bank  of  Kentucky  f>.  Schuylkill  Bank, 
Pare.  8d.  Cae.  180,  251 ;  Pa.  Supreme  Ct. 
1850,  Commonwealth  t.  CuUen,  13  Pa.  St. 
183;  Mau,  Supreme  Ct  1841,  Narragansett 
Bank  v.  Atlantic  Silk  Co.  8  Mete.  282; 
Middlesex  Husbandmen  &  Manuf.  e.  Davis, 
Id.  138;  Md.  Ct. of  Appeals^  1820,  Hagers- 
town  Tump.  Co.  v.  Creeger,  5  Harr.  d  J.  122. 
See  also.  State  v.  Helmes,  2  Penning.  764 ; 
Methodist  Ep.  Ch.  v.  Pickett,  10  2r.  T.  482; 
British  American  Land  Co.  v.  Ames,  6  Mete. 
801. 

148.  Incorporation  proved  by  repntatloiu 

The  existence  and  organization  of  a  school 
district  may  be  proved  by  reputation,  where 
there  is  no  record.  Vt  Supreme  Ct.  1884, 
Barnes  v.  Barnes,  6  Vt.  888. 

144.  In  Ifissouri  the  existence  of  a  bank- 
ing corporation  may  be  proved  by  reputation 
in  a  criminal  case,  and  this  rule  is  applica- 
ble to  a  banking  company  organized  under 
the  general  laws  of  another  State.  Mo.  Su' 
preme  Ct.  1860,  State  t.  Fitzsimmona,  80  Mo. 
236. 

145.  Acts  of  the  legislature,  incidentally 
recognizing  a  place  as  a  town,  are  admissible 
as  evidence  of  reputation,  and  also  as  evi- 
dence of  the  assent  of  the  legislature  to  the 
exercise  of  the  powers  of  a  town.  JV.  K  Su- 
preme Ct.  1857,  Bow  t.  AUenstown,  84  .y.  £ 
851. 

146.  It  being  a  well  known  fiict  that  by 
two  fires  in  Boston,  a  great  part  of  the  public 
records  of  the  late  province  were  burnt, — 
Held,  that  upon  evidence  that  no  act  incor- 
porating a  parish  which  had  existed  more 
than  forty  years  could  be  found,  the  exist- 
ence of  the  corporation  could  be  proved  by 
reputation,  otherwise  many  towns  and  par- 
ishes would  lose  all  their  corporate  rights 
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and  priTileges.     Mau,  Suprejns   Ct.  1809, 
Dillingham  v.  Snow,  5  Mass,  547. 

147,  Bj  user.  The  existence  of  a  corpo- 
ration may  be  proyed  by  an  exemplification 
(or  an  admisflion)  of  the  act  of  incorporation, 
and  acts  of  nserumdeT  it.  If.  F.  Suprmns  Ct, 
1828,  Utica  Ins.  Co.  v.  Tillman,  1  Wend,  665; 
1820,  The  Same  t,  Cadwell,  8  Id,  296 ;  N,  T, 
Ct.  of  Errors^  1831,  Williams  «.  Bank  of 
Michigan,  7  Id,  580 ;  People  v.  Beigler,  mU 
d  D,  Supp.  183 ;  Mich,  Suprmns  Ct.  1845,  Ca-  ] 
hill  V.  Kalamazoo  Mut  Ins.  Co.  2  Dougl,  124 ; 
1862,  Way  «.  BUlings,  2  JIIi<^,  307.  See  also, 
People  V,  Frank,  28  Cal,  607 ;  Abbott  v.  As- 
pinwall,  26  Barb,  202 ;  President,  Trustees, 
&c.  V,  Thompson,  20  lU,  197. 

1 48,  As  against  all  persons  who  haye  enter- 
ed into  contracts  with  bodies  assuming  to  act 
in  a  corporate  capacity,  it  is  sufficient  for  such 
bodies  to  show  themselyes  to  be  corporations 
ds  facto.  Two  things  are  necessary  to  be 
shown  for  this  purpose.  1.  The  existence  of 
a  charter,  or  some  law  under  which  a  corpo- 
ration with  the  powers  assumed  might  lawful- 
ly be  created ;  and,  2.  A  user  by  the  party  to 
the  suit,  of  the  rights  claimed  to  be  conferred 
by  such  charter  or  law.  115  Wend.  814.] 
The  rule  established  by  law  as  well  as  by  rea- 
son is,  that  parties  recognizing  the  existence 
of  corporations  by  dealing  with  them,  haye 
no  right  to  object  to  any  irregularity  in  their 
organization,  or  any  subsequent  abuse  of  their 
powers,  not  connected  with  such  dealing. 
As  long  as  these  are  oyerlooked  or  tolerated 
by  the  State,  it  h  not  for  indiyiduals  to  call 
them  in  question.  Ni  T.  Ct,  of  Appeals,  1859, 
Methodist  Ep.  Union  Church  v.  Pickett,  19 
N.  T.  482 ;  S.  P.  N,  T,  Supreme  Ct  1856, 
Jones  «.  Dana,  24  Barb.  896. 

149*  In  an  action  by  a  corporation  for  the 
ordinary  purposes  of  enforcing  its  rights 
against  a  stranger,  either  by  enforcing  a  con- 
tract made  with  the  supposed  corporation  as 
such,  or  of  protecting  the  property  of  such 
corporation  from  tort  feasors,  it  is  enough  to 
show  a  corporation  de  facte.  A  corporation 
by  prescription  is  but  a  corporation  de  facto  ; 
and  the  production  of  a  charter  is  at  least  as 
good  as  that  presumption.  If  the  charter  is 
produced  and  existence  in  fact  is  shown,  the 
corporation  are  subject  to  the  duties  and 
rights  of  the  charter,  and  as  a  consequence 
are  entitled  to  the  corresponding  rights,  un- 
til the  charter  is  duly  yacated.     Vt,  Supreme 


Ct,  1834,  Searsburgh  Turnpike  Co.  v.  Cutler, 
6  Vt,  314. 

1 50,  The  acts  of  an  association  of  indiyid- 
uals done  through  a  scries  of  years,  though 
lawful,  do  not  necessarily  warrant  the  pre- 
sumption of  incorporation.  If  such  acts  bear 
on  their  face  the  impress  of  corporate  acts — 
are  such  as  indiyiduals  cannot,  but  corpora- 
tions are  competent  to  perform, — the  associa- 
tion may  be  presumed  to  be  incorporated. 
But  if  such  acts  were  within  the  competency 
of  indiyiduals  to  perform,  they  furnish  no 
ground  to  presume  that  they  were  other  than 
the  acts  of  indiyiduals.  Therefore,  where 
a  yearly  meeting  composed  of  indiyiduals 
whose  names  were  known,  had  existed  for 
nearly  two  centuries,  and  it '  appeared  that 
during  that  term  it  had  kept  a  record  of  its 
yotes  and  proceedings,  appointed  a  clerk  and 
treasurer,  raised  funds  by  yoluntary  contribu- 
tion, disbursed  sums  of  money  for  the  build- 
ing of  meeting  houses,  celebrated  marriages^ 
had  burying  places,  admitted  and  rejected 
members,  &c. ;  but  it  had  done  no  acts  which 
it  could  not  haye  performed  without  beings 
incorporated, — Held,  that  the  meeting  was  a 
yoluntary  association,  and,  as  such,  incapable 
of  taking  a  charitable  gift.  Conn»  Supreme 
Ct,  1826,  Greenes.  Dennis,  6  Conn.  21)2. 

151,  What  is  sufficient  to  show  nser. 
Proof  that  shortly  after  the  passage  of  the 
act,  and  eyer  since,  the  company  had  an 
office  or  place  of  business,  where  the  business 
for  which  they  were  incorporated  was  car- 
ried on,  and  that  the  affairs  of  the  company 
had  been  managed  by  directors  from  time  to 
time  chosen,  is  sufficient  proof  of  user.  H^, 
Y.  Supreme  Ct,  1828,  Utica  Ins.  Co.  v.  Till- 
man, 1  Wend,  556.  To  the  same  effect,  J91 
C,  Supreme  Ct,  1855,  Wiknington  &c.  R  R. 
Co.  V.  Saunders,  8  Jones  L.  126. 

152,  So  is  testimony  of  an  officer  that  tiie 
company  had  an  office  where  they  had  car- 
ried  on  business  for  many  years  under  their 
charter.  N.  T.  Supreme  Ct,  1836,  United 
States  Bank  n.  Steams,  15  Wend.  814. 

158.  Slight  proof  of  user,— i7e^  suffi- 
cient, under  the  circumstances,  to  establiaib 
the  existence  of  a  corporation  for  the  pur- 
pose of  enabling  it  to  recoyer  from  a  sub- 
scriber to  its  capital  stock.  BufSftlo  &  Alle- 
gany R.  R  Co.  V.  Caiy,  26  N,  T,  75. 

154.  —  as  to  bank*  It  is  not  necessary, 
in  order  to  maintain  an  action  by  an  incor- 
porated bank,  that  such  bank  should  show  a 
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regalar  organization.  It  is  in  general  snf&- 
cient  to  give  evidence  of  the  act  of  incorpo- 
ration, and  of  actual  nse  of  the  powers  and 
priTileges  thereby  conferred.  Mom,  Supreme 
Ct.  1844,  Farmers  &  Mechanics'  Bank  «. 
Jenks,  7  Mete.  592. 

155.  In  an  action  by  a  bank,  if  their  cor- 
porate existence  is  put  in  issue,  it  is  suffi- 
cient for  them  to  show  the  charter,  and  to 
give  parol  evidence  that  they  are  transacting 
business  as  a  bank.  Even  if  the  charter  con- 
tains a  condition  that  it  should  be  void  un- 
less  the  corporation  should  commence  busi- 
ness within  a  year,  the  fact  that  the  bank  are 
transacting  business,  and  exercising  corpo- 
rate powers  under  the  charter,  is  prima  facie 
evidence  of  the  fact  that  they  performed  the 
condition  of  the  charter.  Vt.  Supreme  Ct, 
1839,  Bank  of  Manchester  v,  Allen,  11  Vt  802. 

156*  As  against  one  who  has  dealt  with  a 
banking  association,  organized  as  such  under 
the  general  law,  its  incorporation  is  suffi- 
ciently proved  by  the  recording  of  its  arti- 
cles in  the  county  clerk^s  office,  and  its  user 
of  corporate  powers  under  color  of  incorpora- 
tion, without  proof  that  the  articles  were 
ffied  in  the  banking  department.  Jf,  T,  Ct 
of  Appeahy  1862,  Leonardsville  Bank  «.  Wil- 
lard,  25  N.  T.  574. 

157.  —  as  to  aehool  district.  When  the 
question  arises  in  proceedings  between  third 
persons,  and  collaterally,  the  existence  and 
organization  of  a  school  district  may  be 
proved  by  reputation,  and  by  their  exercise 
of  corporate  powers,  and  the  discharge  of 
corporate  duties.  Vt.  Supreme  Ct.  1855, 
State  V.  Williams,  27  Vt.  755. 

158.  Evidence  that  the  usual  business  of 
a  school  district  has  been  carried  on  in  the 
same  locality  and  under  the  same  name  for 
more  than  tbrty  years,  and  that  the  record  of 
its  organization  cannot  be  found,  is  sufficient 
to  raise  a  presumption  that  the  district  was 
duly  organized  and  has  a  legal  corporate  ex- 
istence. [2  Kent,  277 ;  Ang.  &  A.  on  Corp. 
67;  7  Mass.  547;  12  Id.  400.]  And  the 
further  inference  of  course  follows,  that  it 
had  all  the  powers  belonging  to  corporations 
of  that  character,  and  was  capable  of  owning 
and  holding  real  estate  suitable  to  the  pur- 
poses and  objects  of  its  creation.  iV!  F.  8u- 
prems  Ct.  1861,  Robie  i>.  Sedgwick,  85  Barb, 
810. 

159.  —  as  to  town*  Proof  that  many 
years  ago   a  town  appointed  town  officers, 


f  and  conducted  its  affairs  as  an  organized 
[  town,  is  prima  facie  evidence  of  its  legal  or- 
ganization.    Vt  Supreme  Ct,  1856,  London- 
derry «.  Andover,  28  Vt  (2  Wme.)  416. 

160.  Where  no  charter  or  act  of  incorpo- 
ration of  a  place  can  be  found,  its  incorpora- 
tion as  a  town  may  be  proved  by  reputation, 
or  by  user  of  the  corporate  powers  of  a  town 
with  the  knowledge  or  assent  of  the  legisla- 
ture, for  a  period  so  long  as  to  finish  evi- 
dence of  a  prescriptive  right  N.  E.  Supreme 
Ct.  1857,  Bow  «.  Allenstown,  34  N.  H.  351. 

161*  The  unquestioned  user  of  the  corpo- 
rate powers  of  a  town,  for  the  period  of  twenty 
years,  without  interruption,  and  with  the 
knowledge  and  assent  of  the  legislature,  fur- 
nishes a  conclusive  presumption  of  a  charter. 
[13  N.  H.  860 ;  10  Fost  434 ;  2  Qreenl.  Ev. 
§539.]    lb. 

162.  —  as  to  foreign  corporation.  User 
of  corporate  franchises,  under  color  of  an  act 
authorizing  the  incorporation,  together  with 
recognition  of  such  a  character  by  the  defend- 
ant in  his  dealings,  is  available  as  evidence 
of  incorporation  defaeto^  in  favor  of  dk  foreign 
corporation  suing  in  this  State,  as  well  as  of 
a  domestic  one.  N,  T.  Ct.  of  Appeahy  1860, 
Bank  of  Toledo  v.  International  Bank,  21 
N.  T.  542. 

163.  Proof  that  a  company  has  attempted 
to  form  an  organization  under  the  statutes  of 
another  State,  and  has  transacted  business  as 
a  corporation  de  facto ^  and  that  its  certifi- 
cates of  shares  contain  a  recital  that  it  was 
organized  under  the  general  laws  of  that 
State,  is  sufficient,  in  the  absence  of  any- 
thing to  control  it,  to  authorize  a  jury  to  find 
that  the  company  was  duly  incorporated,  in 
a  case  where  the  fact  is  only  collaterally  in 
issue.  Mom,  Supreme  Ct  1865,  Barrett  v. 
Mead,  10  Allen,  837. 

164.  Necessity  of  proving  organizatlQn. 
The  legal  existence  of  a  corporation  capable 
of  performing  corporate  acts,  may  be  inferred 
from  the  grant  of  a  charter,  and  proof  that 
the  persons  named,  or  they  and  associates 
with  them,  have  held  meetings,  chosen  offi- 
cers, adopted  by-laws,  and  performed  other 
corporate  acts ;  v/ithout  the  production  of  a 
legal  record  of  the  first  meeting,  or  a  formal 
acceptance  of  the  charter.  Me.  Supreme  Ct. 
1834,  Trott  v.  Warren,  11  Me.  (2  Fairf.)  227 ; 
1858,  Sampson  v.  Bowdoinham  Steam  Mill 
Corp.  36  Me,  78 ;  1854,  Came  v.  Brigham,  39 
/(2.  85. 
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165.  In  an  action  against  a  corporation 
it  is  not  incumbent  on  tlie  plaintiff  to  proye 
that  the  defendants  haye  complied  with  the 
requisitions  of  the  statutes,  where  they  are 
not,  in  terms,  or  by  necessary  or  reasonable 
implication,  conditions  precedent  to  their  ex- 
istence. In  regard  to  business  corporations, 
it  is  generally  sufficient  to  proye,  besides  the 
act  of  incorporation,  the  actual  use  of  the 
powers  and  priyileges  of  an  incorporated 
company  under  the  name  designated  in  the 
act.  This  is  especially  so  where  th6  plaintiff 
is  a  stranger,  not  presumed  to  know  the  rec- 
ords and  proceedings  of  the  company.  JfoM. 
Supreme  Ct.  1841,  Narragansett  Bank  v.  At- 
lantic Silk  Co.  8  Mete,  282. 

Followed  in  the  case  of  a  suit  by  the  cor- 
poration against  the  maker  of  a  stock  note. 
1844,  Farmers  &  Mechanics*  Bank  v,  Jenks, 
7  Id.  602. 

S.  P.  1855,  Williams  e.  Cheney,  8  Gray, 
215. 

166.  The  rule,  that  a  corporation  created 
by  ft  statute  which  requires  certain  acts  to  be 
done  before  it  can  be  considdred  in  esee^  must 
show  the  performance  of  such  acts  to  estab- 
lish its  existence,  does  not  apply  where  a  cor- 
poration is  declared  to  be  such  by  the  act  of 
incorporation.  MintL  Supreme  Ct,  1864,  St. 
Paul  DiyisionNo.  1.  v.  Brown,  9  Minrt.  157. 

167.  Where  a  body  of  men  are  by  stat- 
ute declared  to  be  a  corporation,  without 
condition,  proof  of  user  is  not  necessary  to 
enable  them  to  maintain  an  action ;  though 
it  is  otherwise  in  case  of  those  corporations 
created  by  statute,  and  to  become  entitled  to 
corporate  powers  by  something  to  be  done 
by  them  in/uturo.  If.  T.  Supreme  Ct  1883, 
Fire  Department  of  N.  Y.  ».  BLip,  10  Wend. 
266 ;  S.  P.  1820,  Bank  of  Auburn  v.  Aiken, 
18  Johns.  187. 

168.  Eyen  conceding  that  it  is  necessary 
for  a  corporation  plaintiffs  to  proye  their  in- 
corporation under  the  general  issue;  where 
the  charter  proyides  that  when  the  commis- 
sioners certify  certain  subscriptions  to  haye 
been  made  the  goyemor  shall  then  create  the 
subscribers  a  body  corporate,  from  the  mo- 
ment that  letters  patent  are  issued  by  the 
goyemor,  the  subscribers  become  a  corpora- 
tion. [10  Wend.  267;  8  Qreenl.  865;  2 
Watts  &  S.  70.]  And  the  subsequent  formal 
organization  of  the  corporation  by  the  election 
of  officers  is  not  necessary  to  perfect  the  cor- 
porate being.    And  eyen  if  the  organization 


be  alleged  by  the  plaintifs,  proof  of  the  cer- 
tificate of  comjnissioners,  and  of  letters  patent 
issued  by  the  goyemor  is  sufficient  to  show 
the  incorporation ;  and  it  is  unnecessary  to 
proye  that  the  company  was  organized  by 
election  of  officers.  Pa.  Supreme  Ct.  1850, 
Gmbb  V.  Mahoning  Nayigation  Co.  14  Pa. 
St  802. 

169.  In  an  action  by  a  company  on  a  con- 
tract made  by  the  defendant  with  them  in 
their  corporate  name,  proof  of  the  act  of  in- 
corporation, of  action  by  the  plaintiffs  under 
it,  and  of  such  contract,  is  suffident  proof  of 
the  corporate  character,  without  reference  to 
the  regularity  of  the  proceedings  to  organize 
the  corporation.  Me.  Supreme  Ct  1858,  Wor- 
cester Med.  Inst. «.  Harding,  11  Cwh.  285 ; 
S.  P.  MiBB.  ofCt.  Errors^  1846,  Smith  «.  MisB. 
So  Ala.  R  R.  Co.  6  Smed.  ik  M.  170. 

170.  The  existence  of  a  corporation  form- 
ed under  a  general  statute,  cannot  be  proyed 
without  proof  of  at  least  a  substantial  com- 
pliance with  the  requirements  of  the  statute; 
otherwise,  with  respect  to  a  corporation 
formed  under  a  special  charter,  whose  exist- 
ence is  proyed  prima  fade  by  production  of 
the  charter,  and  proof  of  a  user  under  it.  CdL 
Supreme  Ct  1850,  Mokelunme  &c.  Mining 
Co.  «.  Woodbury,  14  Cal.  424. 

171.  A  distinction  exists  with  respect  to 
such  acts  as  are  declared  to  be  necessary  steps 
in  the  process  of  incorporation,  and  such  as 
are  required  of  the  indlyiduals  seeking  to  be- 
come incorporated,  but  which  are  not  made 
prerequisites  to  the  assumption  of  corporate 
powers.  Any  material  omission  in  the  former 
will  be  fatal  to  the  existence  of  the  corpora- 
tion, and  may  be  taken  adyantage  of,  collat- 
erally, in  any  form  in  which  the  fact  of  in- 
corporation can  properly  be  called  in  question ; 
but  in  the  latter  the  corporation  is  responsi- 
ble only  to  the  goyemment,  and  in  a  direct 
proceeding  to  forfeit  its  charter,    tb. 

172.  Thus  where  a  statute  proyided  that 
a  certificate  of  incorporation  should  be  filed 
with  the  county  clerk,  and  a  duplicate  with 
the  secretary  of  state,  and  that  when  a  cer- 
tificate was  filed  the  persons  should  be  a  cor- 
poration,— Heldy  that  as  to  third  persons, 
the  filing  in  the  clerk's  office  was  all  that 
was  required ;  and  that  the  failure  to  file  the 
duplicate  was  an  omission,  the  remedy  for 
which  rested  with  the  State  alone,  in  a  direct 
proceeding  to  take  away  the  corporate  priyi- 
leges.   Ih. 
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1 78*  Proof  of  an  organization  in  fact,  and 
user  under  it,  is  sufficient  in  collateral  pro- 
ceedings, to  show  a  corporation  in  fact,  al- 
though there  may  have  been  irregularities  or 
omissions  in  such  organization.*  lU,  Supreme 
Ot  1862,  Marsh  «.  Astoria  Lodge,  27  lU. 
431. 

174.  —  of  bank.  Evidence  of  acts  of  user 
under  a  bank  charter  is  prima  /ads  proof  of 
the  performance  of  the  conditions  required 
to  be  performed  precedent  to  the  time  the 
bank  was  to  go  into  operation.t  Term,  Su- 
preme Oe,  1841,  Williams  v.  Union  Bank,  2 
Humph.  889. 

175.  — of  railroad  company.  In  an  action 
against  a  subscriber  to  the  stock  of  a  railroad 
company,  on  a  bond  for  the  payment  of  an 
installment  of  such  stock, — Held,  that  the 
existence  of  a  president  and  an  engineer, 
acting  for  the  corporation,  and  of  a  charter 
authorizing  the  appointment  of  such  officers, 
were  sufficient  to  establish  its  organization, 
as  against  the  defendant  and  all  others  deal- 
ing and  treating  with  the  corporation  in 
their  corporate  capacity.  JV.  C,  Supreme  Ct. 
1860,  Wilmington  &c.  R.  R.  CJo.  u.  Thomp- 
son, 7  Jtmee's  Law,  887. 

176.  —  of  plank  road  company.  Letters 
patent  from  the  governor  of  Pennsylvania 
reciting  that  an  act  incorporating  a  certain 
plank  road  company  had  been  passed,  and 
an  the  conditions  therein  named  complied 
with,  and  creating  the  subscribers  to  the 
stock  of  said  company,  and  those  who  should 
thereafter  subscribe,  a  corporation,  together 
with  proof  that  subscriptions  were  taken, 
and  a  plank  road  built,  and  tolls  taken 
thereon,  is  sufficient  evidence  of  the  existence 
of  such  a  corporation  to  enable  it  to  maintain 
a  suit  in  Maryland,  against  a  subscriber  for 

*  Any  erron  or  Informalities  In  the  mode  of  the  forma- 
tloa  of  a  oorpoimtion,  under  a  genearal  act  for  the  (n^ranl- 
HttloD  of  oorporatioDB,  are  cured  by  a  special  act  of  the 
leghlatore,  reco^izlng  the  exlsten6e  of  the  corporation. 
White  ff.  Roes,  16  AhhcUti*  Pr.  66 ;  White  v.  Coventry,  29 
Sarb,  806;  Black  River  k  Utlca  R.  R.  Co. «.  Bfinuird,  81 
7il.S68L 

t  On  an  issoe  to  the  plea  of  so  such  corporation  to  a  suit 
in  the  corporate  name  of  a  bank,  it  appeared  that  the  chai^ 
ter  of  the  bank  had  expired  by  limitation,  but  that  it  had 
made  a  general  assignment  of  Its  assets  to  trustees,  who 
vera  authorised  by  law  to  sue  in  the  corporate  name  of  the 
bank  on  all  eAoMt  in  action,  Ac,  due  to  it  ffeld^  that 
fhe  bank  was  so  far  a  corporation  as  to  make  it  competent, 
OB  tha  part  of  the  trostees,  to  sue  In  Its  corporste  name  on 
aay  of  the  '-Amm  in  action  transferred  to  them,  notwith- 
standing the  expiration  of  the  charter.  State  v.  Bank  of 
WMUagton,  18  ^rlL  66i. 


its  stock.  Md.  Ct,  of  Appeals,  1858,  Wellers- 
burg  &  Wes*  Newton  Plank  Road  Go.  «. 
Young,  12  Md.  476. 

177.  The  declaration  of  the  governor  in 
the  letters  patent,  that  an  act  incorporating 
the  plaintiff  had  jxassed  the  legislature,  is  suffi- 
cient evidence  of  its  passage  if  there  be  no 
proof  to  the  contrary.    Id. 

17S*  —  of  turnpike  company*  In  an  ac- 
tion by  a  turnpike  company,  evidence  limited 
to  the  appointment  of  inspectors  by  the  govern- 
or, and  the  certificate  of  the  inspectors  that 
the  road  was  completed,  and  that  gates  were 
erected,  is  not  sufficient  to  prove  the  existence 
of  the  corporatidn.  So  held  in  an  action  oh  a 
contract  with  the  corporation.  JT.  T.  Supreme 
Ct.  1817,  Bill «.  Fourth  Great  Western  Turn- 
pike  Co.  14  Johns.  418.  ^ 

As  to  What  steps  are  necessary  to  constitute 
organization,  and  how  they  are  proved,  &o., 
see  OBGAiazATiOK. 

179.  Proving  organization  by  corporate 
record.  The  organization  of  a'  corporation 
is  a  matter  which  is  properly  proved  by  the 
books  of  the  corporation,  even  in  a  suit  against 
a  stranger.  Ala.  Supreme  Ct,  1846,  Duke  v, 
Cahawba  Navigation  Co.  10  Ala.  If.  S.  82. 

180.  Under  a  bank  charter  authorizing  the 
election  of  officers  after  distribution  of  stock, 
and  forbidding  issue  of  notes  until  after  mak- 
ing and  filing  a  certain  affidavit, — Held,  that 
the  production  of  the  records  showing  an  elec- 
tion, and  proof  that  the  affidavit  was  filed, 
was  sufficient  prima  facie  evidence  of  due  or- 
ganization and  power  to  issue  notes,  &c.  N. 
T.  Supreme  Ct.  1828,  Wood  v.  Jefferson  County 
Bank,  0  Cou>.  104.  And  see  Penobscot  <& 
Kennebec  R  R  Co.  «.  Dunn,  89  Me.  587; 
Wellersburg  &c.  Plank  Road  Co.  «.  Bruce,  6 
Md.  457. 

181.  Where  the  records  of  a  society  which 
owns  a  meeting  house,  when  taken  as  a  whole, 
indicate  that  the  membershave  regarded  them- 
selves as  a  corporate  body  of  proprietors  of 
their  house  of  worship,  rather  than  as  a  re- 
ligious society,  the  society  will  be  deemed  to 
be  a  corporation  of  the  fonner  character ;  and, 
as  such,  a  meeting  may  be  called  in  the  man- 
ner prescribed  by  its  by-laws.  Mass.  Supreme 
Ct.  1866,  Cogswell  f>.  Bullock,  18  AUen,  90. 

182.  Proving  charter.  Charter  of  corpora- 
tion— Hdd  presumptive  evidence  of  its  legal 
existence.  Merchanta'  Bank  of  8t  Louis  v. 
Harrison,  89  Mo.  488. 

188.  The  enactment  of  an  act  incorpora- 
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ting  a  town  does  not  raise  any  conclusive  pre- 
sumption that  the  town  was  not  before  a  cor- 
porate town.  It  is  evidence  to  be  weighed 
by  a  jury.  iV.  H.  Supreme  Ct,  1 867,  Bow  v. 
Allenstown,  84  2T,  H.  851. 

184.  Where  there  was  no  distinct  evidence 
that  the  corporation  named  in  a  charter  had 
accepted  the  charter,  but  there  was  evidence 
of  some  of  their  own  proceedings  declining  it ; 
and  in  a  quo  warranto  against  them,  for  as- 
suming to  act  as  a  body  politic,  they  had  trav- 
ersed the  allegation,  and  the  attorney  general 
had  thereupon,  entered  a  judgmeot  of  preclu- 
sioD, — Hdd,  that  these  facts  proved  that  they 
had  not  accepted  the  charter,  and  were  con- 
clusive against  strangers  on  the  point  that 
they  did  not  become  a  body  corporate.  2^,  Y. 
A.  F.  Chan,  Ct,  1846,  Thompson  v.  N.  Y.  & 
Harlem  R.  R  Co.  8  Sandf.  Ch,  625. 

185.  In  proving  the  charter,  at  least  an  ex- 
emplified copy  must  be  produced ;  or  the  act 
must  be  read  or  produced  in  the  statute  book. 
But  where  a  suit  is  brought  in  a  State  court 
by  a  foreign  corporation  (and  this  includes  a 
corporation  enacted  by  a  statute  of  the  United 
States),  an  exemplified  copy  must  be  produced 
if  required.  N,  Y.  Supreme  Ct  1836,  United 
States  Bank  v.  Steams,  15  Wend,  814. 

1 86.  The  statute  book,  as  printed  by  the 
State  printer, — Eeld,  evidence  of  the  act  of  in- 
corporation of  a  domestic  corporation.  JIT.  Y, 
Supreme  Ct,  1828,  Wood  «.  JeflTerson  County 
Bank,  9  Cow,  104.    Compare  Bank  of  Wil- 

*  mington  «.  Woolaston,  9  Barring,  90;  Wor- 
cester Med.  Inst,  v,  Harding,  11  Cuth,  288; 
Durham  v,  Daniels,  2  Oreene^  518. 

187.  That  the  jouroals  of  the  legislature 
are  competent  evidence  to  show  that  the  char- 
ter of  a  corporation  received  the  requisite 
number  of  votes, — see  Skinner  t.  Dening,  2 
Ind,  558. 

188.  Parol  proof  of  the  existence  and  loss 
of  an  act  incorporating  a  town,  is  admissible, 
the  inhabitants  having  acted  as  a  town  for 
more  than  thirty  years.  Mass,  Supreme  Ct. 
1815,  Stockbiidge  v.  West  Stockbridge,  12 
Mass.  400. 

.;  189.  Evidence  of  the  destruction  or  dis- 
appearance of  part  of  the  public  records  is 
admissible  toward  accounting  for  the  loss  of 
a  charter.  If,  M,  Supreme  Ct,  1857,  Bow  f . 
Allenstown,  84  N,  H,  851. 

190.  Proving  certlfleate.  The  existence 
of  a  corporation  formed  under  the  general  in- 
corporation laws  of  California,  is  proved  by 


its  articles  of  association  or  incorporation,  ex- 
ecuted and  filed  in  accordance  with  the  statute. 
A  strict,  literal  compliance  with  the  require- 
ments of  the  statute  is*  not  essential,  and  the 
proceedings  will  not  be  held  invalid  for  slight 
defects  or  omissions.  Cal,  Supreme  Ct,  1863, 
Spring  Valley  Water  Works  r.  San  Francisco, 
22  Cal,  434. 

191,  The  certificate  of  incorporation  of  a 
company  claiming  in  good  faith  to  be  a  legally 
constituted  corporation,  and  doing  business 
as  such,  is  admissible  in  evidence  in  a  private 
suit  to  which  the  company  is  a  party,  although 
it  is  not  acknowledged  by  all  the  corporators. 
Cal,  Supreme  Ct,  1894,  Dannebroge  Mining 
Co.  V,  Barrett,  26  Cal,  286. 

192.  Under  the  statutes  of  Kew  York  au- 
thorizing the  incorporation  of  plank  road  com- 
panies, a  duly  certified  copy  of  the  articles  of 
association,  and  of  the  affidavit  required  by 
the  act  to  authorize  the  articles  to  be  filed,  is 
prima  facie  evidence  of  the  incorporation  of 
the  company.  Other  evidence  that  the  pay- 
ment  of  five  per  cent,  was  made  in  good  faith 
and  in  cash,  prior  to  the  filing  of  the  artidea, 
is  not  required,  unless  something  to  the  con> 
trary  is  proved.  N,  Y,  Ct,  of  Appeals^  1856, 
Eastern  Plank  Road  Co.  «.  Yaughan,  14  J^ 
Y,  (4  Kern,)  546. 

198.  The  certificate  of  inooiporation  of  a 
religious  society  is,  in  New  York,  the  proper 
evidence  of  the  fact  of  incorporation ;  the  rec- 
ord of  the  certificate  is  not  sufficient.  N,  Jl 
Supreme  Ct,  1881,  Jackson  «.  Leggett,  7  Wend. 
877. 

194.  Proof  of  the  incorporation  of  a  manu- 
facturing company  may  be  made  by  produc- 
ing a  sworn  copy  of  the  articles  of  the  associa- 
tion, and  evidence  that  the  originals  were  filed 
in  the  office  of  the  county  clerk  and  that  they 
have  been  lost,  and  by  production  of  a  certi- 
fied copy  of  the  duplicate  filed  in  the  office  of 
the  secretary  of  state,  N,  Y,  Supreme  Ct,  1860, 
N.  Y.  Car  Oil  Cq.  v,  Richmond,  6  Bom.  213 ; 
10  AUb,  Pr.  185 ;  19  Bow.  Pr,  505. 


INDICTMENT. 

!•  A  corporation  is  indictable  for  neglect- 
ing or  reftising  to  perform  duties  directly 
cast  upon  them  by  statute ; — e,  g,  for  refusing 
to  obey  a  lawful  order  of  magistrates  requir- 


[INDICTMENT.] 


875 


ing  them  to  execute  works.*  Q.  B.  1842, 
Begina  v,  Binningham  &  Gloucester  HaQ- 
way  Co.  3  Q.  B.  238;  8  Sfngi  Bailw.  Cos. 
148  ;  8.  P.  1811,  Bex  «.  Mayor  &c.  of  Strat- 
ford, 14  Bast,  848;  1846,  Regina  v.  Great 
North  of  England  Railway  Go.  9  Q.  B.  815. 
Bee  also  Mayor  &c.  of  Lyme  Regis  v,  Henley, 
8  Bam,  A  Ad.  77 ;  5  Bing,  91 ;  8  MwreAF. 
278 ;  Conmionwealth  «.  Nashua  &  Lowell  R. 
R  Corp.  2  Qray^  64. 

£•  That  a  corporation  may  be  indicted  for 
a  misfeasance,  as  well  as  for  a  non-feasance, 
— sec  Commonwealth  «.  New  Bedford  Bridge, 
2  Qray^  839 ;  State  «.  Vermont  Central  Rail- 
road Co.  27  Vt,  108. 

To  the  contrary,  in  Indiana, — see  The 
State  €.  President  &c.  of  Ohio  &  Mississippi 
B.  R.  Co.  23  Ind,  862. 

&•  Under  a  statute  declaring  that  a  corpo- 
ration, if  convicted  for  neglect  to  perform  a 
corporate  duty,  after  notice,  shall  be  fined — 
the  proper  mode  of  proceeding  is  by  indict- 
mentf  N,  T,  Supreme  Ct.  1834,  People  «.  Go- 
Bben  &  Mmisink  Turnpike  Co.  11  Wend.  597. 

4,  In  what  cases  a  railroad  corporation 
may  be  indicted  for  obstructing  a  public 
highway  contrary  to  the  powers  granted  in 
their  charter.  Louisville  &  Nashville  R  R 
Co.  «.  State,  3  Head^  523. 

5.  An  incorporated  railroad  company  is 
indictable  for  a  nuisance,  in  erecting  and 
continuing  a  building,  and  also  for  leaving 
their  cars  in  the  public  highway.  N.  J.  Su- 
preme Ct.  1852,  State  v.  Morris  &  Essex  R  R. 
Co.  8  Zain'.  860. 

^  A  railway  company  were  empowered  by 
statute  to  make  obstructions  in  public  or 
private  roads,  for  the  purposes  of  their  un- 
dertaking, doing  as  little  damage  as  might 
be;  and  a  subsequent  section  enacted,  that 
wherever  it  was  found  necessary  to  use  that 
power,  they  should,  before  any  such  road 
should  be  cut  through,  &a,  make  a  good 
and  sufficient  road  thereof,  as  convenient  for 
passengers  as  the  road  to  be  cut  through,  or 
as  near  thereto  as  may  be.    The  company 

*  There  are  mac^  oaies  upon  the  form  of  Indictments 
•gainst  corpontlooa,  and  <ui  the  mods  f/prooedurs  In 
proMcntlng  them,  which  are  not  regaitled  as  within  the 
■cope  of  this  work.  The}'  shotald  be  sooght  in  worlu  treating 
npon  the  Law  of  Bemediet, 

t  That  where  an  act  inoorponting  a  turnpike  oompanj, 
prescribes  a  penalty  against  the  Indtvidnal  intrusted  with 
the  repairing  of  tiie  road,  and  a  method  of  recoTering  the 
penalt/,  the  prescribed  remedy  must  be  pursued,  and  the 
company  is  not  criminally  liable,  see  Commonwealth «. 
Tamp,  do,  S  FOk  Oa$.  WL 


obstructed  a  public  road,  toithaia  making  a 
new  (me,  equally  convenient,  or  as  nearly  so 
as  might  be, — Eldd,  that  they  were  indicta- 
ble for  a  nuisance  on  the  old  highway.  Q. 
B.  1842,  Regina  ».  Scott,  3  Q.  B.  643 ;  3  Bug. 
BaUw.  Cos.  187. 

7.  That  an  indictment  cannot  be  sus- 
tained against  a  railroad  company  for  a  nui- 
sance in  the  obstruction  of  a  highway,  by  the 
stoppage  therein  of  the  trains  run  upon  the 
raiboad,  while  it  is  being  run  under  the  sole 
management  of  a  receiver,  appointed  by  the 
court  of  chancery,  over  whose  acts  the  com- 
pany have  no  control, — see  State  v.  Vermont 
Central  Railroad  Co.  30  Vt  108. 

8.  Indictments  may  be  brought  against  a 
turnpike  corporation  in  its  corporate  name, 
for  permitting  its  road  to  be  and  remain  out 
of  repair.  Tenn.  Supreme  Ct.  1853,  Red 
River  Turnpike  Co.  f>.  State,  1  Sneedy  474, 

9.  A  turnpike  company  is  indictable  at 
common  law  for  a  nuisance,  in  suffering  its 
road  to  fall  into  decay ;  and  a  provision  of 
its  charter,  giving  a  penalty  for  neglect  to 
repair  after  notice,  does  not  take  away  the 
remedy  by  indictment.  Nor  is  the  fine  upon 
conviction  limited  to  the  amount  of  the  pen- 
alty given  by  such  provision.  2f.  Y.  Supreme 
Ct.  1836,  Susquehanna  &c.  Turnpike  Co.  v. 
People,  15  Wend.  267;  1850,  Waterford  & 
Whitehall  Turnpike  Co.  «.  People,  9  Barb. 
181. 

10.  The  want  of  funds  is  no  answer  to  the 
indictment,  as  it  might  be  in  the  case  of 
public  ofiicers.  And  under  the  indictment, 
the  company  may  be  punished  for  contract- 
ing its  road  within  the  limits  prescribed  by 
its  charter,  as  a  nuisance.  N.  71  Supreme  Ct. 
1850,  Waterford  &  Whitehall  Turnpike  Co. 
V.  People,  9  Ba/rl.  161. 

11.  When  the  corporation  should  be  in- 
dicted. An  indictment  to  recover  the  fine 
imposed  by  statute  upon  a  railroad  corpora- 
tion, where  the  life  of  a  person  is  lost  by 
carelessness  thereon,  must  be  against  the 
company,  and  not  against  the  individual 
stockholders.  N.  BL  Superior  Ct.  1852,  State 
V.  Gilmore,  4  Fast.  461. 

12.  —  and  when,  individuals.  When  an 
offence  is  committed  by  individuals  under 
the  guise  or  color  of  a  corporate  authority, 
the  individuals  actually  participating  in  it, 
and  not  the  corporation,  should  be  indicted. 
Me.  Suprems  Ct.  1841,  State  v.  Works  &c. 
Manufl  Co.  20  Me.  41. 
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18.  The  mayor,  aldermen,  and  ooi^cilmen 
of  the  city  of  New  York,  as  officers  of  the 
city  government,  may  be  indicted  as  for  a 
violation  of  the  charter,  for  giving  a  lease  of 
dty  real  estate  for  a  longer  period  than  ten 
years,  or  without  having  complied  with  the 
requirements  of  the  charter  relative  to  such 
leases;  and  also  for  a  conspiracy  so  to  do. 
But  the  misdemeanor  is  not  completed  by 
their  voting  for  and  passing  resolutions  au- 
thorizing those  acts  to  be  done  by  the  comp- 
troller. K  7.  Oyer  <t  T,  1858,  People  «. 
Wood,  4  Parh.  Cr.  144. 


JNDIVIDVAL  LIABILITY. 

[Iliif  title  embnoes  the  doctrine  of  the  IndlTtdnal  w  per> 
■onal  UaUlity  of  membera  or  oiBoen  of  compaQies  to 
third  persons,  for  company  debts  or  defsnlts.  The  sab- 
Ject  depends  almost  entirely  npon  the  peculiar  provisions, 
charters  and  other  statutes ;  and  the  cases  are  here  ar- 
ranged, not  so  much  irlth  reference  to  elucidating  the 
system  In  force,  here  or  there«  In  any  one  State,  as  with 
a  Tlew  to  show  the  characteristics  of  the  liability,  and  to 
contrast  the  effect  glren  by  the  courts  to  dUferently 
ftwned  provisions  tcnching  the  same  point.  The  ques- 
tions what  are  debts,  who  are  creditors,  and  who  are 
deemed  members  or  offlcers  within  this  rule,  Is  included 
here,  but  these  questions  may  be  ftirther  illustrated  in 
the  cases  found  under  the  titles  of  Dbbib,  Mwjbkbb,  and 
OvncEB&] 

I.  LlABXLITT    OF  FBOKOTEBB  AUD  FBOYI- 
SIONAL  GOlOCrrTEBB. 

IL  LiABiLrrY  in  cases  of  tobt. 
HL  Liability  dbclabed  bt  btatutb. 

1.  Its  nature  and-groundi, 

2.  Who  ofre  liable  as  stoekholder%  or 

vMnibeTS, 
8.  IdabUity  of  offieere, 

4.  What  debts  and  demands  are  toUhin 

the  statute, 

5.  Extent  of  the  lidbUUy. 

6.  Defences  and  setoffs. 

7.  Oowtribution  between  those  individ- 

ually liable. 

8.  Mode  of  procedure  to  enforee  the  liar 

bUity. 

A.  What  is  the  appropriate  remedy. 

B.  Effect  of  judgment  against  com- 

pany. 
0.  Execution  or  other  proceeding, 

founded  on  judgment  against 

company. 
D.  Actions  at  law  against  members, 

&c. 
B.  BUI  in  Equity. 
F.  Special  proceedings. 


lY.  LlABXLITT    OF     MEMBERS     OF    EKGLBSH 

jonrr  stock  coMPAinES,  as  con- 

TBIBU  TOBDSB. 

I.  Liability  of  Pbom otebs  and  Pbo- 
viBioNAL  Committees. 

1.  Where  persons  meet  together  for  the 

purpose  of  forming  an  association  for  a  pur- 
pose of  public  utility,  and  hold  meetings  pre- 
liminary to  its  formation,  the  attendance  and 
activity  of  one  of  such  persons  at  the  meet- 
ings are  some  evidence  to  go  to  a  jury  to  fix 
him  with  the  liability  for  expenses  necessarily 
incurred.'*'  Q,  B,  1844,  Lake  v.  Argyll,  14 
Law  J,  If.  ff.  Q.  A  73 ;  0  Jur.  295. 

2.  A  member  of  a  committee  fonned  for 
the  purpose  of  promoting  an  improvement 
bill  in  Parliament  is  not  liable  to  the  solicit- 
or of  the  committee  for  services  before  he 
became  a  member  of  the  committee,  but  only 
for  those  done  afterward.  Msi  PriuSy  1848, 
Bremner  «.  Chamberlayne,  2  Carr.  &  K.  560. 

8.  A  person,  by  accepting  shares  and  pay- 
ing his  deposit,  does  not  thereby  authorize 
the  expenditure  of  any  part  of  his  deposit 
in  the  expense  of  forming  the  company.  And 
no  person,  by  merely  agreeing  to  take  shares 
and  pay  his  deposit  enters  into  any  agree- 
ment to  contribute  to  any  expenses  incurred, . 
or  to  be  incurred,  before  the  company  is 
finally  established.  F.  Chan.  Ct.  1850,  Cap- 
per's Case,  15  Jur.  145 ;  2  Eng.  L.  A  Eq.  77. 

4.  Provisional  oommlttee.  Prima  fade^ 
the  members  of  a  provisional  committee  act 
for  the  promoters,  and  therefore  orders  given 
by  them  are  presumptively  the  orders  of  all 
the  projectors;  and  one  of  the  projectors 
who  has  given  his  services, — e.  g.  a  secretary, 
—cannot  recover  firom  the  committeemen 
unless  he  shows  that  he  gave  credit  to  the 
one  whom  he  seeks  to  render  liable.  Exeh. 
1846,  Wilson  «.  Curzon,  15  Mees.  A  W.  532 ; 
11  Jur.  47;  16  Law  J.  N,  8.  122;  ^  Eng. 
BaUw,  Cos.  24. 

5.  The  mere  fact  of  the  appointment  of  a 
managing  committee  of  a  projected  railway 
company  by  the  provisional  committee,  does 
not  amount  to  an  authority  to  such  manag- 
ing committee  to  bind  the  provisional  com- 
mittee by  contracts.  Exch.  1848,  Williama 
V.  Pigott,  12  Jur.  818;  17  L.  J.  N.  8.  196. 

*  Thai  mere  Identity  of  name  is  Dot  iniBeieiiteTideDoe  of 
identity  of  penoD,— tee  Qllei«.  Cemfoot,  9  Oarr.  AK.  SBSl 
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6.  The  mere  fact  of  a  man's  coDBentmg  to 
become  one  of  a  proyisional  committee  for 
the  establishment  of  a  corporation,  does  not 
imply  any  authority  given  by  him  to  each 
other  member  of  the  committee  to  make  con- 
tracts or  give  orders,  even  though  it  be  shown 
that  no  money  was  supplied  for  the  expenses 
of  the  committee.  Such  consent  means  noth- 
ing more  than  an  agreement  to  act  on  the 
committee ;  if  afterward  he  does  act,  he  is 
then  responsible  for  his  acts.  Exeh,  1846, 
Reynell  v.  Lewis,  10  JurA^Vt;  S.  P.  Q.  B. 
1847,  Cooke  c.  Tonkin,  llJwr.  804;  16  iaw, 
J.N.  8.  158. 

7*  If,  however,  such  committeeman  au- 
thorizes his  name  to  be  inserted  in  the  pros- 
pectus of  the  company,  publicly  circulated 
with  his  consent,  his  liability  upon  contracts 
made  on  the  faith  of  that  prospectus  will  de- 
pend on  the  contents  of  it  and  the  inference 
which  a  reasonable  man  might  draw  firom  it. 
Beynell  v.  Lewis,  fupra. 

S*  A  railway  company  having  been  form- 
ed, the  secretary  wrote  to  the  defendant  in- 
viting him  to  be  a  member  of  the  provisional 
committee,  to  which  he  wrote  a  letter  of  as- 
sent His  name  was  then  published  as  one 
of  the '  provisional  committee,  and  he  after- 
vrard  presided  at  a  meeting  of  that  com- 
mittee. An  action  having  been  brought 
against  him  for  the  price  of  stationery  sup- 
plied by  order  of  the  secretary, — Held^  that 
he  was  liable  for  the  stationery  supplied  by 
the  plaintiff,  and  need  by  the  committee,  af- 
t«r  the  date  of  his  letter  of  assent  Eacch. 
1846,  Bamett «.  Lambert,  4  Eng.  Baiko.  Cm. 
808 ;  15  Mee9.  db  W.  489. 

9.  ContractB  by  committee.  In  an  action 
against  a  railway  provisional  committeeman 
upon  a  contract  entered  into  by  the  commit- 
tee, to  render  defendant  liable,  it  is  necessary 
to  prove,  not  only  that  he  was  a  member  of 
the  committee,  but  that  he  knew  it  to  be  still 
in  operation,  and  also  that  the  expenses  in- 
curred were  reasonable  and  usual.  Niti  Pri- 
v$f  1846,  Barrett  v.  Blunt,  2  Carr.  d  K.  271. 
Compare  Maudslay  v.  Le  Blanc,  Id.  409,  note. 

10.  The  directors  of  a  joint  stock  com- 
pany agreed  by  deed  to  purchase  a  mine  of 
the  plaintiff^  the  purchase  money  to  be  paid 
"within  twelve  months,  by  installments,  out  of 
the  subscriptions,  with  a  proviso,  that,  in  case 
they  should  not  have  received  the  deposit 
firom  the  shareholders  at  the  stipulated  time, 
the  directors  should  be  allowed  a  further 


time  of  six  months, — Held,  that  this  was  a 
personal  tmdertaking  on  the  part  of  the 
directors  to  pay  at  the  expiration  of  the 
additional  time.  C.  P.  1827,  Hancock  v. 
Hodgson,  4  Bing.  269 ;  12  Moore^  504. 

1 1  •  Omission  to  contradict  advertisement. 
Provisional  committeemen  were  appointed, 
but  without  their  consent,  members  of  the 
acting  committee,  and  advertisements  to 
that  effect  were  published,  and  became 
known  to  them,  but  they  never  attended  any 
meetings*  of  the  company  or  committees. 
Held,  that  they  were  not  liable  for  the  con- 
tracts made  in  their  absence.  No  one  is 
bound  to  contradict  an  advertisement.  Nin 
Priw,  1847,  Qriflfin  v.  Bevereley,  2  Carr.  <fc 
K.  648,  Bee  also  Cooke  v,  Tonldn,  11  Jur. 
804;  16  Law  J.  N.  8.  Q.  B.  158;  9  Q.  B. 
986 ;  4  Eng.  BaUw.  Cae.  704. 

12.  An  admission,  by  a  provisional  com- 
mittee man,  of  his  liability  may  be  qualified 
by  the  jury  in  view  of  the  circumstances, 
and  of  erroneous  opinions  as  to  the  law,  in 
making  it  Q.  B,  1848.  Newton  v.  Belcher, 
12  q.  B.  921 ;  18  Law  J.  N.  5.  58 ;  6  Eng. 
Bailw.  C(U.  88. 

Especially  where  the  other  party  has  not 
acted  on  the  admission.  Newton  «.  Lid- 
diard,  12  Q.  B.  921 ;  18  Law  J.  K  A  58;  6 
Eng.  Bailw.  Ca$.  42.  Compare  also  Barker 
V.  Lyndon,  2  Carr.  db  K.  651. 
'  18.  Thus  the  resolutions  of  the  vestry  of 
a  church  resolving  that  "  the  vestry,  or  those 
of  them  who  will  consent  to  the  plan,  will 
agree  to  complete  the  church  edifice  on  their 
own  responsibility,"  and  pledging  corporate 
funds  of  the  church  to  those  who  should  un- 
dertake to  build  it,  were  Hdd  to  impose  no 
personal  liability  on  the  members  of  the  ves- 
try; and  the  subsequent  manifestation  of, 
their  own  impression  that  such  liability  ex- 
isted, without  any  act  to  fix  it,  will  not  vary 
the  legal  interpretation  of  the  act  on  which 
it  depends.  Md.  Ct.  of  Appeals,  1838,  Vin- 
cent i>.  Chapman,  10  OiU  db  J.  279. 

14.  Xoyatioik  Where  an  association  form- 
ed in  contemplation  of  becoming  incorpora- 
ted, does  so  become,  and  the  corporation  as- 
sumes the  debts  of  the  association,  and  all 
parties  for  a  long  time  act  on  the  faith  of  the 
merger  of  all  the  property  and  liabilities  in 
the  corporation,  creditors  having  notice  of 
these  facts,  and  who  treat  the  corporation  as 
their  debtor,  pressing  it  to  Judgment,  and  re- 
ceiving payments  from  it,  cannot  subsequent- 
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ly  go  back  to  receive  and  enforce  a  liability 
on  the  part  of  the  members  of  the  association 
as  partners,  unless  at  least  firaud  or  mistake 
be  shown.  Vt,  Supretne  Ct.  1848,  Whitwell «. 
Warner,  20  Vt,  425. 

II.  Liability  in  Cabes  of  Tobt. 

15.  Ille^  basiness.  Where  the  entire 
business,  carried  on  by  peraons  in  the  name 
of  a  corporation,  is  such  as  the  corporation 
is  prohibited  by  law  from  doing,  the  corpo- 
rate privileges  will  not  protect  such  individ;- 
uals  from  personal  liability.  This  liability 
does  not  attach  to  the  stockholders  of  such 
corporation  as  partners,  but  to  those  only 
who  engage  in  such  business  and  those  who 
sanction  it.  Ohio  Supreme  Ct.  1866,  Medill,  «. 
Collier,  16  Ohio  St.  699.  Compare  Lawler  «. 
Walker,  18  OhiOj  151 ;  Lawler  «.  Burt,  7  Ohio 
St.  340. 

16.  That  an  officer  or  stockholder  of  a  for- 
eign banking  corporation,  who  issues  and 
puts  in  circulation,  in  Alabama,  its  notes, 
is  individually  liable  for  their  payment, — see 

Bank  of  St.  Mary's  v,  St.  John,  25  Ala.  y.  S. 
566. 

1 7«  A  statute  under  which  an  organization 
was  formed  as  a  corporation  to  carry  on  bank- 
ing business  being  adjudged  unconstitution- 
al, the  members  of  the  organization  cannot 
be  held  liable  on  the  contracts  of  the  sup- 
posed corporation,  if  they  were  contracts 
which  were  illegal  by  reason  of  being  made  in 
the  business  of  unauthorized  banking.  Mich. 
Chancery,  1846,  State  v.  How,  1  Mich.  512. 

18.  Fraud.  To  render  the  members  of  a 
corporation  personally  liable  for  its  debts,  on 
account  of  fraud,  creditors  must  show  that 
they  were  induced  to  become  creditors  by 
something  said  or  done  by  its  members, 
amounting  to  the  perpetration  of  deceit  up- 
on them.  Merely  to  show  fraud  in  a  petition 
upon  which  the  act  of  incorporation  was  ob- 
tained, is  not  enough  to  enable  creditors  to 
recover,  where  they  do  not  show  fraudulent 
representations  made  to  themselves.  Ga. 
Supreme  Ct.  1856,  Sisson  «.  Matthews,  20  Ga. 
848. 

19.  The  stockholders  in  a  corporation  are 
not  liable  as  such,  either  on  account  of  any 
misrepres^tations  made  by  the  company  be- 
fore incorporation,  or  for  the  non-disclosure 
of  the  company's  indebtedness,  on  its  ap- 
plication for  a  charter.  Ga.  Suprefne  Ct. 
1855,  Matthews  «.  Stanfoid,  17  Ga.  548. 


20.  Stockholders  of  a  corporation  cannot 
be  held  individually  liable  for  its  debts,  up- 
on the  ground  of  fraud,  merely  because  they 
have  availed  themselves  of  their  superior 
advantages  for  the  purpose  of  obtaining  se- 
curity from  the  property  of  the  corporation, 
for  debts  due  to  themselves,  whether  it  be 
done  by  attachment,  or  by  assigning  the  prop- 
erty to  a  trustee,  by  vote.  Vt.  Supreme  Ct. 
1848,  Whitwell  v.  Warner,  20  Vt.  425. 

21.  False  reports  and  representattonfl. 
The  directors  of  a  joint  stock  company,  m 
order  to  sell  their  ^ares  to  advantage,  rep- 
resented in  their  reports,  and  by  their  agents, 
that  the  af&urs  of  the  company  were  in  a 
very  prosperous  state,  and  declared  large 
dividends,  at,  a  time  when  the  afiairs  of  the 
company  were  greatly  embarrassed.  A  per- 
son who  had  been  induced,  by  these  means, 
to  purchase  shares  of  one  of  the  directors, 
filed  a  bill  against  that  director,  praying  to 
be  paid  his  purchase  money  and  offering  to 
re-transfer  the  shares;  and  a  demurrer  for 
want  of  equity,  and  because  all  the  other 
partners  in  the  transaction  ought  to  have 
been  made  parties,  was  overruled.  V.  Chan. 
Ct.  1889,  Stainbank  a.  Femley,  9  Sim.  556. 

22*  Where  a  bill  was  filed  against  the  pub- 
lic officer  of  a  joint  stock  bank,  alleging  that 
the  plaintiff  nirough  the  fraudulent  repre- 
sentations of  the  directors,  in  their  reports, 
as  to  the  prosperous  state  of  the  company's 
affairs,  had  thereby  been  induced  to  purchase 
five  hundred  shares  in  the  bank,  and  praying 
that  the  sale  might  be  declared  void  as  be- 
tween him  and  the  company,  and  that  they 
might  be  decreed  to  repay  the  purchase 
monerji—Edd,  that  as  the  litigation  was  be- 
tween one  member  of  the  partnership  and  the 
other  members,  the  public  officer  was  im- 
properly made  a  party,  as  representing  the 
company ;  and  a  demurrer  was  allowed.  V. 
Chan.  Ct.  1840,  Seddon  «.  Council,  10  Sim. 
58. 

23*  The  defendant  was  one  of  the  pio- 
moiers  and  managing  directors  of  a  joint 
stock  company,  and  in  order  to  induce  the 
public  to  become  purchasers,  he  fraudulently 
caused  it  to  be  made  known,  by  a  prospectna 
issued  by  him  as  such  director,  that  the 
company  would  guarantee  a  certain  semi- 
annual dividend  to  all  who  should  purchase. 
He  made  no  other  communication  to  the 
plaintiff  personally,  and  the  plaintiff  pur- 
chased stock  upon  the  faith  of  such  general 
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^oarantee  or  representation.  Bdd^  that  the 
phdntiff  could  not  maintain  an  action  upon 
the  guarantee,  but  that  he  might  recover  in 
tort,  as  for  a  fraudulent  representation ;  no 
privity  between  the  parties  being  necessary 
to  support  such  an  action.  Q.  B.  1858, 
Gerhard  «.  Bates ;  20  Bng,  L,  &  Eq,  120 ;  22 
Law  J.  N,  a.  864 ;  17  Jur.  1097. 

24.  An  action  for  false  representation,  con- 
tained in  the  prospectus  of  a  company,  of 
which  the  defendant  is  a  director,  may  be 
maintained,  although  such  representations 
may  be  capable  of  a  meaning  in  which  it 
would  not  be  literally  false.  In  such  a  case 
it  is  for  the  jury  to  say  whether  the  represent- 
ation was  made  in  the  sense  necessary  to 
maintain  the  action.  C,  P,  1850,  Clarke  v. 
Dickson,  5  Jur,  N,  3.  1029 ;  28  Law  J,  N. 

B.  225. 

25.  In  order  to  maintain  such  action,  it  is 
not  necessary  that  there  should  have  been 
any  direct  personal  representation  made  by 
the  defendant  to  the  plaintiff,  it  being  suffi- 
cient, if  the  defendant  authorized  the  circu- 
lation of  the  prospectus  to  the  public,  with 
knowledge  of  its  false  statement ;  nor  will 
the  fact  that  other  inducements  were  held 
qpt  by  other  persons  in  addition  to  such  false 
representations,  by  which  the  plaintiff  was 
partially  influenced  to  take  the  shares,  in 
itself  constitute  a  defence.   Ih. 

t^  A  person  wrongAilly  in  possession 
within  the  State  of  New  York  of  the  assets 
of  a  foreign  corporation  which  was  insolv- 
ent,— Held^  liable  to  creditors  in  an  action 
in  that  State.  JV.  T.  Supreme  Ct.  1860, 
Tinkham  v,  Borst,  81  Barb,  407 ;  reversing  S. 

C.  15  Ebw.  Pr.  204. 

HL — LiABiLnT  Dbglabedbt  Statutb. 

1.  JU  nature  and  grounds, 

27.  Statute  necessary.  The  personal  lia- 
bility of  members  of  business  corporations, 
for  the  corporate  debts,  depends  solely  on 
provisions  of  positive  law,  which  are  to  be 
construed  strictly,  and  not  extended  by  im- 
plication. Mase.  Bupreme  Ct.  1852,  Gray  «. 
Cofl^,  9  Cueh.  192.  See  also  Shaw  «.  Boy- 
Ian,  16  Ind.  884. 

As  to  the  application  of  such  a  statute  to 
pre-existing  corporations  and  contracts,— see 
Gray  «.  Coffin,  9  Cueh.  102,  and  infra. 

28.  By-law.  When  neither  the  charter 
of  a  corporation,  nor  any  general  statute, 


imposes  on  the  individual  members  a  liabil- 
ity to  pay  its  debts,  such  liability  cannot  be 
imposed  by  a  by-law  of  the  corporation. 
Mass.  Supreme  Ct,  1847,  Trustees  of  Free 
Schools  in  Andover  t,  Flint,  18  Mete.  539. 
29.  Contract.  That  a  creditor  of  a  bank 
who  receives  bills  on  an  agreement  not  to 
put  them  into  circulation,  cannot  enforce 
them  against  individual  stockholders,*  — 
see  Johnston  v.  Southwestern  Railroad  Bank, 
3  Strdbh.  Eq.  263. 

80.  An  agreement  among  associates  not  to 
be  personally  liable  upon  their  subscriptions, 
would  be  void;  but  could  not  invalidate 
the  subscriptions.  N,  T.  Superior  Ct.  1849, 
Palmer  «.  Lawrence,  8  Sandf,  161. 

81.  That  one  contracting  with  a  joint  stock 
company  cannot  be  affected  by  an  agreement 
among  the  shareholders  qualifying  their  legal 
individual  liability,  unless  he  had  notice  of 
it  and  contracted  with  reference  to  it, — see 
Hallett  V.  Dowdall,  9  Eng,  Z.  <t  Eq,  347. 

82.  Towns,  parishes,  &c.  Although,  in 
general,  members  of  aggregate  corporations 
are  not  individually  liable,  yet  towns  and 
parishes  in  Massachusetts  (and  elsewhere) 
are,  by  immemorial  usage,  an  exception; 
and  the  body  or  estate  of  an  inhabitant  may 
be  taken  on  execution  against  the  town,  or 
against  a  parish  with  territorial  limits.  But 
although  a  person  may  be  a  member  of  a 
parish  at  the  time  judgment  is  recovered 
against  it,  if  he  withdraws  before  execution 
is  issued,  he  is  not  liable.  Mass.  Supreme 
Ct.  1837,  Cliase  v.  Merrimack  Bank,  19  Pick. 
564 ;  1826,  Merchants'  Bank  f>.  Cook,  4  Pick. 
405. 

83.  The  members  of  an  incorporated  poU 
parish  are  not  individually  liable  on  a  judg- 
ment and  execution  against  the  corporation. 
The  doctrine  of  the  individual  liability  of 
members  of  quasi  corporations,  such  as 
towns,  &c,  which  is  said  to  rest  on  immemo- 
rial usage,  is  not  to  be  extended.  Mass.  Su- 
preme Ct.  1850,  Richardson  «.  Butterfield,  6 
Cush.  191 ;  Conn.  Supreme  Ct.  1844,  Jewett 
V.  Thames  Bank,  16  Conn.  511 ;  1854,  Sec- 
ond £!ccl.  Soc.  of  Portland  v.  First  Eccl.  Soc. 
of  Portland,  28  Conn.  255. 

84.  Frivate  corporations.  Although  the 
private  property  of  members  of  quasi  corpo- 
rations, as  towns^  counties,  &c.,  which  have 

•  Aa  to  the  dfect  of  »  prorlio  against  IndlTldoal  liability, 
inaeited  in  tho  oontraoi  on  which  the  creditor  proceeds,- 
Hickman  «.  f^i»Hi<*n^  5  Burls,  db  IT,  M9. 
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no  corporate  fimds,  is  liable  to  be  taken  to 
satisfy  a  judgment  against  the  corporate 
body ;  it  is  otherwise,  in  case  of  corpora- 
tions, properly  so  called,  unless  by  special 
provision  of  a  statute.  Hence,  in  an  action 
against  a  banking  company,  in  which  a 
deputy  sheHff  was  a  stockholder,  a  service 
of  process  by  another  deputy  of  the  same 
sheriff  was  Held  good,  under  a  statute,  pro- 
viding for  service  of  process  by  a  coroner 
whenever  the  sheriff  or  his  deputies  were 
parties.  Jt/d.  Supreme  Gt,  1821,  Adams  «. 
Wiscasset  Bank,  1  Me,  (1  OreenJ.)  364 ;  S. 
P.  Mass.  Supreme  Gt  1826,  Merchants*  Bank 
«.  Cook,  4  Pick.  405.  See  also,  Inhabitants 
of  Brewer  v.  Inhabitants  of  New  Gloucester, 
14  Mass.  216. 

85.  In  the  absence  of  any  statute  provision, 
the  bodies  of  the  members  and  officers  of  a 
corporation  cannot  be  taken  on  an  execution 
against  the  president,  directors,  and  com- 
pany of,  &c.  Mass.  Supreme  Gt.  1808,  Nich- 
ols «.  Thomas,  4  Mass.  232.  And  see  Riddle 
V.  Proprietors  of  Locks  and  Canals,  7  Id. 
169. 

86.  Where  the  company  goes  Into  opera- 
tion, without  the  subscription  of  the  capital 
required  by  the  charter,  the  irregularity  will 
not  necessarily  render  liable  those  share- 
holders who  do  not  acquiesce  in  the  act. 
Ihich.  1839,  Pitchford  c  Davis,  6  Mees.  d  W. 
2 ;  8  Law  J.  2f.  S.  157 ;  8  Jur.  408.  See  also 
Tredwen  v.  Bourne,  6  Mees.  d  W.  461 ;  4 
Jur.  747. 

87.  Where  there  is  no  statute  prohibition 
against  commencing  business  before  the  cap- 
ital is  paid  in,  and  no  fraud  on  the  part  of 
the  stockholders  or  corporation,  the  solv- 
ent stockholders  are  not  bound  to  make  up 
the  deficiency  of  insolvent  and  defaulting 
stockholders,  for  the  benefit  of  the  creditors 
of  the  company.  S.  G.  Gt  of  Appeals^  1854, 
South  Carolina  Manufacturing  Company  v. 
Bank  of  South  Carolina,  6  Rich,  Eq,  227. 

88.  Unauthorized  contracts.  The  share- 
holders at  large  of  a  joint  stock  company  are 
not  liable  in  respect  of  the  bonds  of  the 
company  unauthorized,  and  not  issued  in 
pursuance  of  a  general  meeting,  although  in 
the  hands  of  a  Inma  fide  purchaser  for  value 
without  notice  of  their  infirmity.  V.  Ghan. 
Gt,  1858,  Athenffium  Life  Assurance  Society 
V.  Pooley,  81  Laic  Times^  70 ;  4  Jur.  N.  8. 871, 

89.  The  dlsBolntlon  of  a  corporation  by  a 
decree  does  not  make  the  stockholders  part- 


ners, and  personally  liable,  except  so  far  as 
such  liability  has  been  imposed  by  statutes. 
111.  SupremeGt  I860,  Tarbelli).  Page,  24  lUAd. 

40.  Statutes  authorizing  suits  against  offi- 
cers* Under  a  statute  authorizing  creditoia 
to  maintain  actions  against  the  managing 
director  for  the  time  being  as  a  nominal  par- 
ty, or  against  any  one  director  for  the  time 
being,  as  the  nominal  defendant,  together 
with  a  subsequent  act  authorizing  execution 
on  judgments  to  be  levied  on  the  reserve  fund 
of  the  company, — ^the  managing  director  so 
sued  is  not  to  be  regarded  as  personally  lia- 
ble upon  a  judgment  recovered ;  but  the  effect 
of  the  statute  is  to  make  liable  the  joint 
property  of  all  who  were  members  at  the 
time  of  execution,  but  not  to  create  any  in- 
dividual liability.  Ihxh.  .1889,  Harrison  v. 
Timmins,  4  Mees.  dk  W.  510 ;  7  D<wl.  P,  C. 
28 ;  8  Law  J.  N.  S.  94 ;  3  Jur.  173.  Compare 
Dewers  v.  Pike,  Mur.  <£  J7. 181,  and  Beech  v. 
Eyre,  6  ScoU^  K  B.  327  ;  5  Mann.  <j&  (7. 415. 

41.  Ol\|ect  of  the  statnte.  A  provision 
in  a  bank  charter  that  the  stockholders  ^'shall 
be  personally  and  individually  liable  for  all 
losses,  deficiencies,  and  failures  of  the  capital 
stock  of  said  bank,"  is  not  to  be  regarded 
as  for  the  benefit  of  the  corporation,  to  ena- 
ble it  to  keep  the  capital  good,  but  for  the 
benefit  of  creditors,  and  makes  the  stock- 
holders personally  liable  to  the  creditors  for 
the  debts,  in  proportion  to  their  respective 
shares  in  the  stock  of  the  same ;  especially 
where  the  bills  issued  by  the  bank  contain  a 
clause — "stockholders'  private  property  hold- 
en."  R.  L  Supreme  Gt  1850,  Atwood  «. 
Rhode  Island  Agricultural  Bank,  1  R.  L  376. 

42.  Nature  of  the  UabUity  of  members. 
A  liability  imposed  by  a  general  statute  upon 
the  stockholders  of  a  corporation  in  their  in- 
dividual capacity,  in  general  terms,  and  in 
proportion  to  the  amount  of  their  stock,  is 
distinct  from  the  corporate  liability,  and  ia 
of  the  same  character  as  that  incurred  by  an 
association  of  individuals  where  there  is  no 
corporate  existence ;  and  although  upon  prin- 
ciple they  should  be  liable  to  suit  as  in  other 
cases  of  associate  liability,  yet  as  such  liabil- 
ity is  peculiar  because  unequal  and  limited, 
and  a  joint  judgment  against  all  is  impossi- 
ble, their  liability  must  be  treated  as  several, 
and  they  must  be  sued  severally.*    Gcnn,  Sfs- 


•  As  to  Be9tral  UabUlty  In  caMt  of  tort,— tea  Att  Geo.  «. 
WliKXi,!  Fh.  A  Ora.  1,  88;  Society  for  the  lUostntion  of 
PtMtinl  Boieooe  9.  Abbott,  9  Seat.  5T1. 
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preme  Ct.  1866,  Paine  v.  Stewart,  88  Conn. 
516. 

43.  Under  a  provision  "  that  the  persons 
and  property  of  said  corporation  shall  be 
holden  to  pay  their  debts,  and  when  any 
execution  shall  issue  against  such  corpora- 
tion, the  same  may  be  levied  on  the  persons 
or  property  of  any  individual  thereof,"  is  to 
be  regarded  as  making  the  corporation  pri- 
marUy  liable,  and  the  members  are  not  liable 
as  if  partners,  but  their  liability  is  created  by 
the  statute,  and  is  secondary  like  that  of  a 
guarantor  or  surety ;  and  proceedings  must 
be  had  against  the  corporation  before  the 
liability  of  the  stockholders  accrues  Vt.  Su- 
preme Ct.  1852,  Dauchy  «.  Brown,  24  F<.197. 

44«  Where  the  charter  of  an  incorporated 
company  provided  that  nothing  therein  con- 
tained should  exempt  the  members  ^^from  all 
Eabilities  pertaining  to  general  partners; " — 
Hdd^  that  the  members  were  liable  to  cred- 
itors of  the  company,  as  partners,  and  might 
be  sued  as  such,  under  the  corporate  name. 
8.  O.  Ct,  of  Appeals,  Planters^  Bank  «.  Biv- 
ingsville  Cotton  Man.  Co.  10  Bich,  Law,  05. 

45.  Under  a  provision  that  if  thers  be  no 
property  of  the  corporation  on  which  eXecur 
tion  can  be  levied,  the  stockholders  "  shall  be 
liable  in  their  own  persons  and  estates  as  if 
the  contract  had  been  made  or  liability  in- 
curred by  them  personally,"  the  liabOi^  of 
the  stockholders  is  not  secondary  like  that 
of  a  guarantor,  but,  although  contingent,  it 
18  absolute  and  primary,  importing  a  liabil- 
ity in  the  nature  of  that  of  copartners. 
B.  L  Suprevne  Ct,  1859,  New  England  &c. 
Bank  «.  Newport  Steam  Factory,  6  A  /.  154. 

46.  T*he  remedy  of  a  creditor  in  such  a 
case  against  stockholders  is  by  action  at  law 
as  against  other  copartners,  averring,  of 
oourse,  the  deficiency  of  corporate  property. 
But  in  case  of  the  death  of  one  or  more 
stockholders  the  remedy  agamst  their  es- 
tates must  be  in  equity,  which,  for  the  sake 
of  the  remedy,  construes  the  liability  to  be 
several  as  well  as  joint.  Ih,  And  see  Cole- 
man V,  White,  14  Wis,  700. 

47.  Where  judgment  was  obtained,  and  ex- 
ecution issued  agamst  a  plank  road  company 
oiganized  under  the  general  plank  road  act  of 
1851  (Mich,),  for  work  and  labor  done  for  the 
company  and  for  other  indebtedness,  and  the 
execution  was  returned  unsatisfied,  and  a 
bill  filed  against  the  stockholders, —i£^, 
that  the  liability  created  by  the  statute  was  in 


no  sense  joint,  and  that  the  stockholders  were 
severally  liable  (except  for  labor)  for  de- 
mands against  the  company,  to  the  amount 
of  the  stock  held  by  them  when  the  debt 
accrued.  Mich.  Supreme  Ct.  1859,  Petti- 
bone  9.  McGraw,  6  Mich.  441. 

48.  The  liability  imposed  by  the  N.  Y.  act 
to  enforce  the  liability  of  stockholders  in 
banking  corporations  (Laws  of  1849,  ch.  226) 
upon  the  stockholders  of  banking  associa- 
tions, is  a  several  liability  for  a  ratable  and 
equal  share  of  the  debts,  in  proportion  to  the 
whole  debts  and  the  whole  capital  stock, 
and  not  a  liability  to  each  creditor  until  he 
is  paid,  limited  only  by  the  amount  of  stock 
held  by  the  stockholder.  The  statute  gives 
no  authority  or  jurisdiction  to  make  more 
than  one  judgment,  the  first  apportionment 
and  judgment  remaining  unreversed.  N.  Y, 
Ct.  of  Appeals,  1868,  Matter  of  Hollister 
Bank  of  Buffalo,  27  N,  T.  898. 

49.  Where  the  charter  of  an  incorporated 
company  provides  that  the  stockholders  shall 
be  liable  for  its  debts,  and  that  a  creditor 
may,  after  judgment  obtained  against  the 
corporation,  and  execution  returned  unsatis- 
fied,* sue  any  stockholder  and  recover  any 
demand,  such  stockholders  are  liable  in  an 
original  and  primary  sense,  like  partners  or 
members  of  an  unincorporated  association. 
Their  liability  is  not  created  by  the  statute 
of  corporation.  N.  Y.  Ct.  of  Appeals,  1847, 
Coming  v.  McCullough,  IN.  Y.  (1  Comst.) 
47.  See  also,  Worrall  «.  Judson,  5  Barh. 
{N.  Y.)  210;  Abbott  v.  Aspinwall,  26  Id. 
202 ;  Wickson  tJ.  Nesmith,  46  N.  H.  871 ; 
and  Coleman  v.  White,  14  Wis.  700. 

50*  Hence  such  an  action  is  not  within 
the  operation  of  a  statute  of  limitations 
which  restricts  the  commencing  of  an  ^'  ac- 
tion upon  a  statute,  for  a  forfeiture  or  cause 
the  benefit  and  suit  whereof  is  limited  to 
the  party  aggrieved,"  to  three  years, — but  it 
is  rather  to  be  deemed  within  that  provision 
of  the  statute  which  regulates  the  bringing 
of  any  "  action  foimded  on  eontract,  express 
or  implied."  N.  Y.  Ct.  of  Appeals,  1847, 
Comings. McCullough,  1 N.  Y.  (1  Comst.)  47. 

51*  Under  a  statute  forbidding  certain 
contracts  and  declaring  them  void  if  made, 
and  declaring  every  stockholder,  &c.,  in  a 
corporation  making  any  such  contracts,  to  be 
individually  liable  for  the  whole  amount 
thereof,  the  individual  liability  is  not  to  be 
regarded  as  on  contract.    None  of  the  tests 
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afforded  by  the  definition  of  a  contract  apply 
to  such  a  case.  The  liability  is  in  the  na- 
ture of  a  penalty,  and  the  statute  of  limita- 
tions is  to  be  applied  accordingly.  Ohio 
JSupreme  CL  1857,  Lawler  «.  Burt,  7  Ohio  St.  \ 
840.  I 

52.  A  bank  charter  restricted  the  amount 
of  indebtedness,  T^hich  the  bank  might  in- 
cur, to  a  certain  sum,  and  provided  that,  in 
case  of  that  limit  being  exceeded,  the  direct- 
ors who  participated  in  the  violation  should 
be  individually  liable  for  the  excess,  at  the 
suit  of  creditors.  Held^  that  the  remedy 
thus  given  to  creditors  against  the  directors 
was  a  penal  action,  and  not  an  action  of  con- 
tract, and  that  the  measure  of  damages  was 
the  amount  of  the  excess  of  the  debts  in- 
CTirred  by  the  directors,  above  the  statute 
Hmit.  0?iio  Superior  Ct  1858,  Sturges  «. 
Burton,  8  Ohio  St.  215. 

53.  Where  a  personal  liability  for  the 
debts  of  a  corporation  is  imposed  upon  its 
officers  for  their  failure  to  perform  a  duty 
with  which  they  are  charged  by  the  charter, 
such  liability  is  in  the  nature  of  a  penalty. 
y.  F.  Supreme  Ct.  1868,  Bird  v.  Hayden,  1 
Bob.  383 ;  2  AN>.  iV.  K  S.  61. 

54.  The  distinction  between  such  a  liabili- 
ty and  the  liability  of  BtocJcholders  for  the 
debts  of  the  company,— explained.    Th. 

55.  That  a  stockholder  in  an  incorporated 
company  is  liable  as  principal  and  not  as 
surety  or  guarantor, — see  Moss  v.  McCul- 
lough,  7  Barb.  {N.  T.)  279 ;  MosstJ.  Averell,  10 
N.  T.  (6  Seld.)  449.  Compare  Moss  «.  Oakley, 
2  HUl^  266 ;  Moss  «.  McCullough,  6  Id.  131  ;• 
Mokelumne  &c.  Mining  Co.  v.  Woodbury, 
14  Col.  266. 

5B«  A  statute  of  a  State  {e.  g.  N.  Y.  Laws 
of  1846,  266,  ch.  284),  which  provides  that 
on  the  return  of  execution  against  a  foreign 
corporation,  unsatisfied,  the  creditor  may  sue 
any  debtor  to  the  corporation,  the  subscribers 
to  its  stock,  shareholders,  or  any  or  all  of 
them,  and  recover  any  sums  to  the  amount 
due  the  plaintiff,  *'  which  such  defendant  or 
defendants  could  be  liable  to  pay  in  any 
event  in  the  State  or  government  where  such 
corporation  is  located,^' will  not  be  construed 
as  establishing  any  new  liability  on  the  part 
of  stockholders  or  debtors  of  such  corpora- 
tions, but  only  as  making  a  provision  for  sub- 
rogating creditors  of  the  corporation  in  the 
State  making  the  enactment,  to  such  rights  as 
the  corporation  itself,  under  the  local  law,  or 


the  lex  loci  contractus^  might  have  enforced 
against  the  stockholder  or  debtor.  A  plaint- 
iff, under  the  t^ims  of  the  act,  must  estab- 
lish a  present  debt  and  liability  to  the  cor- 
poration from  the  person  sought  to  be 
charged — if  as  a  stockholder,  then,  according 
to  the  lex  domicilii  of  the  corporation,  and  if 
under  any  other  contract,  then  under  the  lex 
loci  contractus.  N.  T.  Ct.  of  Appeah,  1862, 
Seymour  «.  Sturgess,  26  i\r.  T.  184. 

57*  Creditor  also  a  stockholder.  In  an 
action  by  a  creditor  of  a  corporation,  to  re- 
cover the  amount  of  his  debt  from  stock- 
holders, imder  a  statute  pro^dsion  making 
the  stockholders  jointly  and  severally  liable 
for  the  debts  of  the  corporation  until  the 
cash  capital  is  paid  in,  it  is  a  good  defence 
that  such  creditor  himself,  at  the  time  of  ac- 
quiring his  demand  against  the  corporation, 
was  a  stockholder  therein.  Under  such  a 
statute,  the  personal  liability  of  members  is 
to  be  regarded  as  that  of  partners  until  com- 
plete compliance  with  the  statute ;  and  sub- 
ject, upon  prosecuting  each  other,  to  all  the 
provisions  of  law  attaching  to  that  relation ; 
one  of  those  rules  being  that  one  member  of 
a  partnership  cannot  maintain  an  action 
against  his  copartners  for  a  debt  due  from  alL 
JV.  T.  Com.  PI.  Sp.  T.  1862,  Wait  «.  Fergu- 
son, 14  AU.  Br.  879. 

58.  A  creditor  of  a  manufacturing  or  min- 
ing corporation,  organized  under  the  general 
law  (Laws  of  1848,  ch-  40),  may,  notwith- 
standing he  is  himself  a  stockholder  there- 
in, maintain  an  action  against  another 
stockholder  to  enforce  the  individual  liability 
of  the  latter  for  the  debt.  The  stockholder's 
liability  in  this  case  is  not  that  of  a  partner, 
but  merely  a  liability  to  the  amount  of  the 
stock.  [15  Wend.  648.]  N.  Y.  Superifyr  Ct. 
1869,  Woodruff  &c.  Works  «.  Chittenden,  4 
Bo8w.  406.  Compare  Remington  v.  King,  11 
AU.  Pr.  278. 

59.  In  such  an  action  the  defendant  can- 
not, unless  he  is  himself  a  creditor  of  the 
corpordtion,  reduce  the  amount  of  the  plaint- 
iff's recovery  by  showing  that  he  is  a  stock- 
holder. He  cannot  enforce  his  right  to  con- 
tribution in  such  an  action.    lb. 

60.  Remedy  to  reach  anpald  8t4N!k.  A 
stockholder  of  a  bank,  who  has  not  paid 
his  subscription,  is  regarded  by  the  courts 
of  Mississippi  as  in  the  nature  of  a  trustee 
to  the  extent  of  the  amount  due  from  him, 
and  cannot  object  the  statute  of  limitationB^ 
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to  a  bill  by  a  creditor  of  the  bank,  to  sub- 
ject that  amount  to  his  debt;  at  least  the 
statute  does  not  begin  to  run  until  the  bank 
ceases  to  elect  a  directory.  Miti^  Ct.  of 
Erran,  1851,  Payne  «.  Bullard,  23  Miu.  88. 
See  also  Adler  e.  Milwaukee  &c.  Co.  13 
TTw.  67. 

61.  Where  a  party  subscribes  for  a  cer- 
tain number  of  shares  of  stock  in  a  bank, 
and  does  every  thing  that  is  necessary  in 
order  to  secure  his  right  to  the  stock,  but 
does  not  fully  pay  it  up,  he  cannot  after- 
ward, by  any  agreement  with  the  bank, 
diminish  the  number  of  his  shares,  so  as  to 
affect  the  rights  of  existing  creditors  of  the 
bank ;  and  in  k  contest  between  such  stock- 
bolder  and  a  judgment  creditor  of  the 
bank,  the  former  cannot  avoid  his  obliga- 
tion to  pay  up  all  the  stock  for  which  he 
originally  subscribed,  by  proof  that  the 
number  of  his  shares  has  been  reduced  by 
an  agreement  with  the  directory,  unless  he 
shows,  affirmatively,  that  such  reduction 
took  place  before  the  claim  of  the  creditor 
originated,  ifiw.  Ct.pf  Error^^  1851,  Payne 
V.  Bullard,  23  M%$$.  88. 

62.  Surrender  of  part.  A  holder  of  scrip 
who  by  arrangement  with  the  company  takes 
lull  scrip  for  a  part  and  relinquishes  the 
residue  to  the  company,  may  yet  be  held 
by  creditors  of  the  corporation,  to  pay  in 
fhll  for  the  original  number .  of  shares.  N. 
T.  A.  V.  Chan,  Ct,  1845,  Mann  e.  Pentz,  2 
Bandf.  Ch.  267. 

08.  When  a  stockholder  of  a  corpora- 
tion is  garnished  as  a  debtor  of  the  company, 
and  answers  that  he  has  paid  all  the  calls 
made  by  the  company  upon  him,  he  cannot 
be  made  responsible  upon  the  residue  of  his 
stock,  upon  which  no  calls  have  been  made. 
Ala,  Supreme  Ct,  1848,  Bingham  v.  Rushing, 
6  Ala.  JS,  8,  408.      , 

64.  Under  section  7  of  the  N.  T.  act  of 
1811,  the  obligation  is  not  to  pay  one  cred- 
itor to  the  exclusion  of  the  rest,  nor  to  pay 
any  creditor  the  amount  of  his  debt  abso- 
lutely. It  is  to  devote  a  particular  fund, — 
viz.  an  amount  equal  to  the  stockholder's 
share  of  the  stock — ^to  the  payment  of  ^^all 
debts  due  and  owing  by  the  company  at  the 
time  of  its  dissolution."  Though  one  credit- 
or may  sue  for  his  debt  in  an  action  at  law 
and  get  a  judgment,  equity  declares  and  ad- 
justs the  liability  precisely  according  to  the 
statute,  by  devoting  the  Amd  to  the  payment 


of  all  debts  due  from  the  corporation,  &c.  If, 
T,  Supreme  Ct,  1858,  Walker  v.  Crane,  17 
Bari,  119. 

65.  insurance  companies.  Where  the 
charter^of  an  insurance  company  provides 
that  eacn  member  is  bound  to  pay  for  losses 
and  expenses,  in  proportion  to  the  amount 
of  his  deposit  note,  although  the  assessment 
should,  in  the  first  instance,  be  made  upon 
all  the  deposit  notes,  good  and  bad,  and 
upon  their  original  amount,  and  an  effort 
should  be  made  to  collect  all,  yet  the  makers 
of  those  notes  which  are  collectible  may  be 
charged  with  the  shares  of  those  whose  notes 
are  not  collectible.  The  statute  should  be  so 
construed  as  to  afford  complete  indemnity  to 
persons  insured.  2f,  T,  Ct,  of  Appeahy  1855, 
Bangs  V,  Gray,  12  iV.  F.  (2  Kern,)  477. 

60.  Effect  of  certificate.  Section  0  of 
the  Pennsylvania  act  of  April  7, 1849  (P,  L. 
p.  566),  relating  to  manufacturing  corpora- 
tions, provide  that  the  stockholders  of  a 
company  organized  under  the  act  shall  be 
individually  liable  for  the  corporate  debts 
to  the  amount  remaining  unpaid  on  their 
shares  of  stock.  The  company^s  certificate 
showed  unpaid  stock  to  a  considerable 
amount,  and  there  was  no  evidence  that 
such  amount  had  ever  been  paid.  In  an 
action  against  the  stockholders  to  recover 
a  debt  to  the  amount  of  such  stock  re- 
maining nnptad,— Held,  that  it  was  no  de- 
fence that  the  stockholders  had  paid  for  the 
shares  held  by  thctn,  and  that  the  unpaid 
balance  had  been  subscribed  for  by  them  as 
the  agents  of  the  corporation,  which  it  was 
to  hold  and  sell  at  pleasure  for  its  benefit. 
The  certificate  which  showed  that  the  original 
stock  was  subscribed  by  and  for  the  stock- 
holders, was  conclusive  as  between  them  and 
the  public,  and  could  not  be  contradicted  by 
any  undisclosed  arrangements  between  the 
stockholders  and  the  corporation.  Pa,  Su- 
preme Ct,  1863,  Allibone  v.  Hager,  46  Pa. 
8t,  48. 

67.  The  stockholders  of  the  company  sued 
represented  one-third  of  a  larger  company 
whose  property  and  stock  had  been  di- 
vided into  three  portions,  the  defendants 
taking  one-third  of  the  original  stock  as  the 
capital  of  their  new  organization. 

Bdd,  That  the  certificate  thereof,  setting 
forth  the  reduction  of  the  capital  stock,  and 
that  so  much  was  paid,  leaving  a  balance 
unpaid,  could  not  be  contradicted  by  show- 
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ing  that  the  stock  was  all  paid;  and  that 
the  knowledge  by  the  plaintifis  of  the  divi- 
sion of  the  original  company  did  not  pre- 
vent them  from  recovering  from  the  defend- 
ants for  the  full  amomit  of  stock  mipaid 
after  a  failure  to  recover  from  the  company 
of  which  they  were  members.  2.  That  the 
defendants  could  not  plead  the  statute 
of  limitations  either  against  the  plaintiffs 
against   the    company    for  calls    upon 


or 

the  unpaid  stock,  though  it  had  not  been 
called  in  for  eleven  years:  for  the  sub- 
scriptions impaid  were  not  only  held  in  re- 
serve to  be  drawn  as  needed,  but  the  statute 
declares  the  continuing  of  the  stockholders' 
liability  until  the  whole  amoimt  of  the  capi- 
tal stock  shall  have  been  paid  in.    lb, 

68.   The  omission  of  the  stockholders  of 
a  manufacturing  corporation  in  Pennsylva- 
nia, to  pay  their  stock  in  money,  in  piursu- 
ance  of  the  provisions  of  the  statute  relating 
to  such  corporations,  is  a  violation  of  the 
law,  in  fact  and  in  substance,  and  the  inunu- 
nity  fiimished  by  the    charter  is  void  as 
against  creditors,  as  to  all  stockholders  who 
were  voluntarily  parties  to  this  wrong;  but 
not  as  to  stockholders  who  came  into  the 
corporation  by  transfer  of  stock,  and  with- 
.  out  knowledge  of  the  violation  of  law  under 
which  the  charter  was  obtained.  Pa.  Supreme 
Ct.  1868,  Paterson  r.  Arnold,  45  Pa,  St,  410. 
69*    In  an  action  of  assumpsit  by  the 
creditors    of    an    association   incorporated 
under  the  Pennsylvania  manufacturing  law 
of  1840,  against  the  stockholders  under  the 
personal  liability  clause  of  that  statute, — 
Held,  to  be  competent  for  the  plaintiffs  to 
show,  1.  That  the    certificate  required  by 
law  in  order  to  obtain  th^  charter  was  essen- 
tially untrue;  or,  2.  That  a  portion  of  the 
stock  was  not  paid  in  money  according  to 
law,  if  the  declaration  recognizes  the  valid- 
ity of  the  charter  as  granted.    Pa,  Supreme 
Ct.  1868,  Paterson  v.  Arnold,  46  Pa.  St  410. 
70.  In  Massachusetts,  the  members  of  a 
manufacturing  corporation  are  jointly  and 
severally  liable  for  the  debts  and  contracts 
of  the  corporation,  until  the  whole  amount 
of  the  capital  stock  shall  have  been  paid  in ; 
and  the  certificate  of  the  officers  of  such  a 
company  prescribed  by  the  Revised  Statutes, 
stating  the  amount  of  the  capital  fixed  and 
paid  in,  sworn  to  and  recorded,  within  the 
time  prescribed  in  the  registry  of  deeds,  is 
conclusive  evidence,  for  the  stockholders,  of 


the  facts  therein  stated,  so  as  to  exempt  them 
from  personal  liability  /or  the  subsequent 
debts  of  the  company.  Mass,  Supreme  Ct, 
1848,  Btedman  v.  Eveleth,  6  Mete,  114. 

71.  Filing.  Under  section  6  of  the  N.  T. 
act  for  formation  of  ocean  steamship  com- 
panies, even  if  a  stockholder  has  fully  paid 
up  his  subscription,  or  is  an  assignee  of  full 
paid  stock,  he  is  responsible  up  to  the  entire 
amount  he  holds,  for  all  debts  contracted 
while  he  owned  the  stock,  until  not  only  the 
stock  is  fully  paid  up,  but  also  until  the  cer« 
tificate  is  duly  filed.  JV:  Y.  Superior  Ct,  1856, 
Eaton  «.  Aspinwall,  6  Duer^  176 ;  8  Ahb.  iV. 
417;  UHow.Pr.lU. 

72.  Posting  by-laws.  Under  the  statute 
of  Iowa  requiring  corporations  to  publish 
their  organization,  amount  of  stock,  and  con- 
ditions of  its  payment,  its  name  and  place  of 
business,  &c.,  and  to  post  up  a  copy  of  thdr 
by-laws  in  their  ofiSce,  &c.,  and  providing 
that  its  failure  to  comply  substantially  with 
the  *^  requisitions  in  relation  to  organization 
and  publicity,  renders  the  individual  prop- 
erty of  all  the  stockholders  liable  for  the  cor- 
poration debts  ;^^—ffeld,  that  a  failure  to  post 
the  by-laws  as  required,  was  not  such  a  fail- 
ure to  comply  with  the  requidtions  as  to  or- 
ganization and  publicity,  as  would  render  an 
individual  stockholder  liable  for  a  corpora- 
tion debt  Iowa  Supreme  Ct.  1862,  McKdlar  «. 
Stout,  14  lawa,  350. 

78.  Beclaiming  illegal  dividends.  A  com- 
mon law-action  as  for  a  tort  does  not  lie 
against  stockholders  of  a  corporation  who 
after  the  expiration  of  the  charter,  receive 
dividends  out  of  the  capital  stock,  by  reason 
of  which  there  were  not  corporate  fhnds  suf- 
ficient to  redeem  outstanding  demands  held 
by  the  plaintiff,  unless  fraud  be  shown.  The 
remedy,  if  any,  is  in  equity.  Mass,  Supreme 
Ct,  1819,  Yose  v.  Grant,  15  Mass,  506 ;  Spear 
V,  Grant,  16  Mass.  0. 

74.  A  company  may  recover  money  paid 
to  a  director  of  the  company  as  dividends 
illegally  declared ;  and  a  judgment  creditor 
of  such  company,  with  a  return  of  his  exe- 
cution unsatisfied,  may,  when  the  company 
is  insolvent,  subject  to  the  satisfaction  of  his 
demand  money  so  paid,  and  need  not  bring 
the  other  creditors  and  stockholders  of  the 
company  before  the  court  Ky,  Ct,  of  Ap- 
peals, 1848,  Gratz  v.  Redd,  4  B,  Manr,  178. 
Compare  Osgood  «.  Laytin,  5  Alb.  Pr,  N, 
8.1. 
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See  Lexington^  Ohio  R  R  Co.  t.  Bridges, 
7  B,  Monr.  559. 

76.  A  plaintiff  who  has  no  claim  against 
a  manofacttiring  company,  cannot  sastain  a 
suit  against  a  director  thereof  for  assenting 
to  a  dividend  impairing  the  capital  of  the 
company.  Pa,  Supreme  Ct,  1853,  Hill  9.  Fra- 
zier,  22  Pa.  8t,  820. 

76.  As  to  the  liability  of  stockholders  to 
repay  capital  withdrawn,— see  also  Lewis  «. 
Bobertson,  18  Smed.  d  M.  558. 

77.  Ho  legtelation  can  constitutionally  op- 
erate to  impose,  retrospectiyely,  increased  in- 
diyidnsl  liabilities  upon  the  stockholders  of 
a  corporation.  Their  liabilities  must  be  found 
in  statutes  passed  previous  to  the  charter.* 
Mctss,  Supreme  CU  1861,  Commonwealth  «. 
Cochitnate  Bank,  5  AUerty  42.  See  also  Gray  v. 
Coffin,  9  Gush.  192 ;  Marcy  «.  Clark,  17  Man, 
885 ;  Child  «.  Coffin,  17  Id,  64. 

78.  A  statute  making  the  stockholders  of 
existing  banks  liable  for  the  debts  of  the 
bank  is  a  valid  law  as  to  debts  thereafter 
contracted,  and  binding,  to  that  extent,  upon 
an  stockholders,  subsequent  to  the  passage  of 
the  law.  Me.  Supreme  Ct.  1846,  Stanley  v. 
Stanley,  26  Me,  191.  Compare  Wheeler  v. 
Frontier  Bank,  23  Me,  808. 

79.  The  provision  of  the  N.  Y.  constitution 
(1846,  art.  8,  §  7),  imposing  personal  liability 
upon  the  stockholders  of  banks,  is  not  limit- 
ed to  banks  thereafter  to  be  created,  but  ap- 
plies equally  to  all  banks  of  circulation  exist- 
ing from  January  1, 1850.  The  language  of 
the  provision  does  not  discriminate  between 
the  two  classes.  The  purpose  of  the  provi- 
sion requires  that  it  should  be  extended  to 
both.  The  proceedings  of  the  convention  of 
1846  show  that  this  was  intended.  [Debates, 
Argus  ed.  664-666.]  JV".  F.  Ct.  of  Appeals, 
1860,  Matter  of  Lee  &  Co.'s  Bank,  21  N,T,9; 
Matter  of  the  Reciprocity  Bank,  22  N,  T,  9. 
And  see  Came  9.  Brigham,  39  Me.  35.  Com- 
pare Megargee  «.  Wakefield  Manuf.  Co.  48 
Pa.  St,  442. 

80.  Impairing  oUigatlon  of  contraots. 
The  provision  of  the  constitution  of  1846 
(art  8,  S  7),— imposing  a  personal  liability 
on  stockholders  of  banks, — may  be  applied 
to  banking  corporations  then  already  exist- 
ing, without  violationg  the  prohibition  of 
the  federal  constitution  relative  to  the  ob- 
ligation of  contracts.     It  is  true  that  the 

*  Not  ftppUeable,  wbea  a  general  power  to  alter  the  charter 
la  rcMnred  to  the  legldatare. 
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charter  of  a  corporation  is  to  be  regarded  as 
a  contract  between  the  State  and  the  mem- 
bers of  the  corporation  [4  Wheat.  518 ;  8  Id. 
2 ;  8  How.  Pr.  183 ;  16  Id.  369 ;  18  Id.  331], 
and  that  the  change  of  a  State  constitution 
can  no  more  be  allowed  to  impair  the  obli- 
gation of  contracts  than  a  statute ;  but  the 
provision  of  the  New  York  general  banking 
law,  and  of  the  various  bank  charters,  reserv- 
ing to  the  legislature  the  right  to  alter  or 
repeal  them,  renders  the  constitutional  pro- 
hibition inapplicable.  N^,  T.  Ct,  of  AppeaiUy 
1860,  Matter  of  Lee  &  Co.'s  Bank,  21  N,  T. 
9 ;  Matter  of  the  Reciprocity  Bank,  22  Id.  9 ; 
XT.  S,  Supreme  Ct,  1861,  Sherman  «.  Smith, 
1  Blacky  587.  And  see  Case  of  Empire  City 
Bank,  8.4M.  Pr,  192;  18  K  Y,  199;  Haw- 
thorne«.  Calef;  2  WaU,  S.  Ct,  10,  overruling 
Cofl^  «.  Rich,  45  Me,  507. 

8 1  •  The  flEKit  that  the  articles  of  association 
of  the  corporation  exempted  the  stockhold- 
ers from  personal  liability,  makes  no  differ- 
ence. It  is  not  competent  to  the  stockhold- 
ers thus  to  establish  a  private  contract  which 
can  put  them  beyond  the  power  of  the  leg- 
islature under  the  reservation  contained  in 
the  general  act  N.  T,  Ct,  of  Appeals,  1860, 
Matter  of  Lee  &Co.'sBank,21  JV.  Y.  9;  Mat- 
ter of  the  Reciprocity  Bank,  22  Id.  9. 

82.  That  the  individual  liability  of  stock- 
holder may  be  extended  by  legislatures  after 
his  death,~see  Bailey  «.  Hollister,  26  JV.  F.  112. 

For  the  provisions  of  the  constitutions 
of  the  several  States,  in  reference  to  the  in- 
dividual liability  of  corporators,— see  Coh- 

STITUTIONS. 

88.  Waiver  by  agreement.  A  clause  of 
the  constitution  providing  for  the  pers(Mial 
liability  of  stockholders  of  corporations,  may 
be  waived,  by  the  insertion  of  a  stipulation 
to  that  effect  in  all  the  contracts  of  the  cor- 
poration. This  is  a  question  of  private  right 
rather  than  of  public  policy.  Cal.  Supreme 
Ct,  1864,  French  «.  Teschemaker,  24  Cal  518. 

84.  Agreement  to  be  liable.  A  contract 
by  a  member  of  a  corporation  to  pay  a  debt 
due  from  it,  where  no  personal  liability  is 
imposed  by  the  charter  or  general  jaw,  must 
be  in  writing,  in  conformity  to  the  statute  of 
frauds,  the  debt  being  the  debt  of  another. 
Mass,  Supreme  Ct,  1847,  Trustees  of  Free 
Schools  in  Andover  v.  Flint,  13  Mete,  539. 

85.  Corporation  continuing  pArtner8hip< 
business.  If,  upon  the  incorporation  of  an 
association  or  partnership,  the  corporation. 
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eontiziaes  the  btuiness  under  the  partnenhip 
name,  without  giving  notice  of  the  disBolu- 
tion  of  the  partnership,  the  members  are  lia- 
ble upon  contracts  made  in  snch  business 
with  third  persons  ignorant  of  the  dissolu- 
tion. M(u».  Supreme  Ct,  1885,  Goddard  «. 
Pratt,  16  Pick.  412.  Compare  Whitwell  «. 
Warner,  20  Vt  425. 

2.  Who  are  UMe  oi  itoekhmlden  or  fMmbert, 

86.  English  Joint  stock  eompAny.     A 

shareholder  in  a  mining  company,  which  is 
not  strictly  a  trading  partnenhip,  to  whom 
it  did  not  appear  that  any  interest  in  the 
mine  had  passed,  who  had  not  held  herself 
out  to  the  world  as  partner  or  interfered 
with  the  management,  and  had  not  signed 
any  deed,  but  had  merely  paid  money  on 
her  shares,  is  not  bable  for  goods  and  work 
applied  to  the  mine.  K,  B,  1857,  Yicev. 
Anson,  7  Bam.  &  G,  409 ;  1  Mann,  d  B.  118 ; 
8  Car.  A  P.  19.  Compare  Braithwaite  «. 
Skofield,  9  Bam,  d  0, 401 ;  Ellis  o.  SchmoDck, 

5  ^ng.  521 ;  8  Moore  d  P,  220. 

But  if  there  is  some  evidence  to  show  the 
defendant  had  a  legal  interest  in  the  mine,  a 
verdict  may  be  sustained.  C,  P.  1841,  Steigen- 
beigerv.  Carr,  ZMan,  db  0, 191 ;  8eott,N,  B,  466. 

87.  The  mere  circumstance  of  applying 
for  shares  and  paying  the  deposit  thereon, 
does  not  constitute  a  person  partner  in  the 
concern,  he  not  having  signed  the  deed,  nor 
done  any  other  act  to  identify  himself  with 
the  company ;  and  the  fact  of  his  name  ap- 
pearing (without  his  knowledge  or  assent) 
in  the  book,  shown  to  the  plaintiflb,  is  not  a 
holding  of  himself  out  to  the  world  as  part- 
ner, so  as  to  render  him  liable  for  the  debt 
K,  B,  1880,  Fox  9.  Clifton,  4  Mo&re  db  P.  676 ; 

6  mng,  776. 

88.  Although  the  words  of  the  prospect- 
us of  a  joint  stock  company  may  speak  of 
'the  concern  as  one  then  formed,  in  the  pres- 
ent tense,  yet,  if  the  language  of  the  whole 
imports  something  to  be  done  before  the 
partnership  is  formed,  signing  it  does  not 
amount  to  a  representation  that  the  signer  is 
a  member,  and  liable  as  a  partner.  K,  B.  1827, 
Bourne 9.  Freeth,  9  Bam,  A  (7.682;  4ifarm. 
^  R  512. 

89.  Ineorporatton  abandoned.  Where 
persons  are  induced  by  fidse  representations 
ito  unite  in  the  formation  of  a  corporation 
"under  the  act,  and  as  a  step  thereto  sign  and 
!01e  a  certificate  in  the  office  of  the  county 


derk,  but  discover  the  falsehood  of  the 
representations,  and  abandon  the  enterprise 
of  forming  the  corporation  before  any  stock 
is  subscribed,  and  without  filing  any  certifi- 
cate in  the  office  of  the  secretary  of  state — 
these  facts  exempt  them  firom  liability  for  debts 
contracted  in  the  name  of  the  company,  on  a 
subsequent  default  to  make  and  ffie  the  an- 
nual certificate.    They  are  not  liable  because : 

1,  There  never  was  any  such  company, 
and  the  defendant  never  did  any  thing  to 
create  any  belief  that  the  company  was  or- 
ganized. 

2.  At  the  time  the  alleged  default  arose, 
the  company  had  been  abandoned.  N,  T. 
Superior  Ct,  1861,  SquiiBS  «.  Brown,  22  JBmo. 
Pr,  85. 

90.  Forfeitare  of  charten  Although  by 
the  rule  of  the  common  law  a  forfeiture  of  a 
bank  charter  may  extinguish  all  debts  doe 
by  the  coix>oration,  yet  the  collateral  under- 
taking of  the  stockholders,  under  a  section  of 
its  charter  which  makes  them  individually 
liable  for  the  redemption  of  the  notes  of  the 
bank,  will  remain  unimpairBd.  Oa,  Supreme 
Ct,  1856,  Robinson  «.  Lane,  19  Go.  887. 

91.  Statute  deficriptlon*  No  one  can  be 
charged  as  a  stockholder  under  a  statute 
imposing  individual  liability,  who  does  not 
come  within  the  description  given  in  the 
statute  of  the  persons  declared  chargeable. 
N,  r.  ct,  of  Appeah,  1867,  Diven  «.  Lee,  86 
N.  T.  802 ;  8.  C.  84  Row,  Pr.  197. 

92.  The  word  **  subscriber  *'  in  a  statate 
imposing  personal  liability  upon  the  subscrib- 
ers to  the  capital  stock  of  an  incoiporated 
company, — Heldy  to  include  stockholders  of 
every  description.  JRL  Supreme  Ct,  1868| 
Gay  V,  Keys,  80  III.  418. 

98.  Charter.  In  an  action  to  enforce  the  in- 
dividual liability  clauses  of  the  Pennsylvania 
general  manu&cturing  law  of  April  7, 1859, 
and  supplements,  the  charter  of  incoiporation 
is  prima  faoie  evidence  that  all  the  persons 
named  therein  were,  at  the  commencement, 
members  of  the  corporation.  Pa,  Supreme 
Ct  1868,  McHoee  v.  Wheeler,  4$  Pa.  St, 
82. 

94*  If  a  person  named  in  the  certiflcate 
and  charter  as  a  member,  afterward  acts  as 
such,  or,  upon  discovering  the  use  of 
name,  does  not  promptly  disavow  it,  he 
not  evade  liabUfty  as  a  member,  by  showing 
that  he  was  not  one  in  fi&ct,  and  never  paid 
any  stock:  the  disavowal  must  be  imme- 
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diate,  or  he  will  be  deemed  as  ratifying  the, 
relation  as  to  creditors.    Id, 

95.  Certiflcates  not  necessary.  If  one 
haye  sabscribed  for  stock  and  agreed  to 
pay  for  it  in  a  particular  manner,  and 
hare  attended  the  meetings  of  the  corpo- 
ration, and  have  admitted  himself  to  be  a 
member,  these  facts  are  soffident  to  prove 
him  to  be  sach,  without  the  issue  of  a  certifi- 
cate of  stock.  [16  Mass.  94;  14  Wend. 
20  ;  2  Price  Ex.  ^8 ;  84  Me.  866.]  Me,  Bur 
preme  Ct.  1858,  Chaffin  v.  Cummings,  87 
Me.  76.  See  also,  Chase  v,  Merrimack  Bank, 
19  Pick.  664. 

96.  To  make  one  an  owner  of  stock  in  a 
coiporation,  it  is  not  sufficient  that  he  was 
named  in  the  act  as  one  of  the  corporators,  but 
on  the  other  hand  it  is  not  necessary  that  a 
certificate  should  have  been  issued,  or  that 
the  fact  should  appear  on  the  books  of  the 
corporation.  It  may  be  proved  by  parol 
lb. 

97.  The  stock  books  of  a  corporation  are 
not  admissible  in  evidence,  in  an  action  by  a 
creditor  to  charge  a  stockholder  with  the 
liability  for  a  debt  of  the  corporatios,  as 
proof  that  he  was  a  stockholder,  at  least 
unless  it  be  shown  that  the  entries  were 
made  by  the  proper  officer  of  the  corpora- 
tion. [Citing  many  authorities].  N.  H.  Su- 
preme Ct,  1868,  Haynes  «.  Brown,  86  N.  H. 
545. 

98.  A  shareholder  in  a  corporation  hav- 
ing a  by-law  providing  that  transfers  of 
stock  should  be  noted  on  the  stock  book 
and  *'  subscribed  by  members,''  must  be  con- 
sidered as  owner  of  his  shares,  so  as  to  be 
personally  liable  until  he  has  so  transferred 
them  upon  the  books.  Me,  Supreme  Ct,  1852, 
Fowler  v,  Lndwig,  84  Me.  455. 

99.  The  statutes  of  Maine  (Rev.  Stat. 
ch.  76)  are  to  be  construed  as  making  the 
transfer  books  of  a  corporation  conclusive, 
so  fiir  as  creditors  of  the  corporation  are 
concerned,  as  to  who  are  to  be  consider- 
ed stockholders.  Me.  Supreme  Ct.  1846, 
Stanley  «.  Stanley,  26  Me.  101. 

100.  A  transfer  of  stock  on  the  books  of 
an  incorporated  company,  is  merely  to  pass 
it  to  the  transfenee.  It  is  as  good  between 
-the  parties,  if  made  without  consideration, 
as  if  made  with  it.  It  does  not  profess  to 
disclose  the  consideration  which  induced  it, 
nor  the  terms  of  the  contract  from  which  it 
emanates,  and  of  which  it  is  the  consumma- 


tion.    Md.   Ct,  of  Appeals^  1847,  Hall  «. 
United  States  Ins.  Co.  5  GIU,  484. 

101.  The  defendant's  name  appearing 
on  the  stock  book  as  a  stockholder,  is  pre- 
sumptive evidence  that  he  is  so,  and,  in  an 
action  against  him,  the  burden  of  proof  is 
thrown  on  him.  N,  T,  Supreme  Ct.  1861, 
Hoagland  v.  Bell,  86  Barb.  57. 

102*  That  a  book  list  of  members  con- 
taining the  requisite  particulars  to  charge 
one  person  as  a  member,  is  competent  against 
him,  although  it  does  not  contain  all  the 
names  of  the  original  subscribers,— see 
London  Grand  Junction  Hallway  Co.  v.  Gra- 
ham, 1  Q.  B.  271. 

108.  Power  of  the  court  to  rectify  the 
register  of  a  joint  stock  company,  by  remov- 
ing therefrom  the  name  of  a  diareholder, 
upon  the  ground  of  a  material  variance  be- 
tween the  pros^iectus  of  the  company  and 
the  memorandum  of  association  subsequently 
registered — considered.  Re  Kussian  Iron- 
works Co.  (Stewart's  Case),  1  Law  Bep,  Ch, 
App,  574 ;  12  Jur.  N.  S.  755 ;  14  Law  Times^ 
J!r.  S.  817. 

104.  Condnet  showing  membership.  In  an 
action  on  the  general  liability  for  aU  the. 
debts  of  the  corporation  — «.  g.  in  case  of  omis- 
sion to  pay  in  the  capital  stock — the  presence 
of  the  defendant  at  the  organization  of  the 
company,  and  his  subsequent  election  and 
action  as  president,  is  evidence  that  he  was 
a  stockholder;  the  absence  of  the  proper 
documentary  evidence  being  first  accounted 
for.  K  ff.  Supreme  Ct.  1858,  Haynes  t>. 
Brown,  86  N.  K  545. 

lOo.  A  party  who  has  paid  an  installment 
on  his  subscription  to  the  capital  stock  of  a 
corporation,  and  voted  at  an  election  of 
officers,  is  concluded  from  denying  that  he 
was  a  stockholder.  Cincinnati  Superior  Ct, 
1855,  Dayton  &  Cincinnati  R.  R  Co.  t?.  Hatch, 
1  Disney^  84. 

106.  Attending  in  the  character  of  a  share- 
holder a  meeting  of  the  members  of  a  joint 
stock  company  is  sufficient  prima  faxie  evi- 
dence that  the  party  is  a  shareholder,  to 
charge  him  with  an  engagement  entered  into 
by  a  minority  of  the  shareholders  present  at 
a  subsequent  meeting,  which  he  does  not  at- 
tend. C.  P.  1848,  Harrison  «.  Heathom,  6 
Mann,  d  G.  81.  See  also  Beech  v.  Eyre,  6 
SeoU,  2f.  B.  827 ;  5  Mann,  d  G.  415. 

107.  Explanation  of  condnet.  Where  a 
subscriber  to  the  capital  stock  of  a  raDroad 
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company,  wbo  has  been  released  from  the 
obligation  of  his  subscriptioB)  subsequently 
votes  at  an  annual  election  for  directors,  is 
himself  elected  a  director,  acts  ae  director  and 
as  stockholder,  and  pays  money  to  the  com- 
pany— ^his  acts  are  evidence  of  a  subscription 
of  some  kind,  and  in  the  absence  of  proof  of 
a  special  contract,  warrant  the  inference  that 
he  has  reassumed  his  original  obligation 
But  they  are  shorn  of  their  importance  where  a 
special  contract  accounting  for  them  is  shown. 
Pa,  Supreme  Ct,  1861,  Pittsburgh  &  Connells- 
ville  R.  R  Co.  «.  Stewart,  41  Pa,  8t,  64. 

108.  Informalities*  In  an  action  against 
a  corporation  and  some  of  its  stockholders, 
seeking  to  charge  them  individually,  mere 
irregularities  in  the  mode  of  becoming  stock- 
holders cannot  avail  such  individuals,  if  the 
corporation  had  waived  such  informalities, 
and  recognized  them  as  legal  stockholders. 
Mom.  Supreme  Ct  1852,  Holyoke  Bank  «. 
Goodman  Paper  Manu£  Co.  d  Gush,  676. 

109,  The  individual  members  of  a  manu- 
facturing corporation  in  Pennsylvania,  when 
sued,  cannot  set  up  their  own  faults  or  mis- 
takes of  organization  as  a  defence  against 
creditors.  A.  Supreme  Ct,  1868,  McHose  9. 
Wheeler,  46  Pa,  St,  82. 

110^  The  defendant  had  subscribed  for 
additional  stock,  and  his  subscription  was 
procured  by  the  directors,  alter  the  organiza- 
tion of  the  company,  without  the  interven- 
tion of  the  commissioners  named  in  the  char- 
ter. Tlie  defendant  had  afterward  acted  as 
a  director.  Held,  that  by  so  doing  he  should 
be  deemed  to  have  waived  all  objection,  if 
any  existed,  to  the  regularity  of  his  subscrip- 
tion. Conn.  Supreme  Ct,  1862,  Lane  «.  Brain- 
erd,  80  Conn,  665, 676. 

111.  Wrongftallssne.  In  proceedings  un- 
der the  statute  of  1849  (Laws  of  1849, 840, 
ch.  226),  to  enforce  the  individual  liability 
of  a  stockholder  in  a  bank  for  its  debts,  one 
who  actually  purchased  stock  and  voluntarily 
suffered  his  name  to  appear  as  stockholder  on 
the  books,  cannot  impeach  his  title  to  the 
stock, — e,  g,  by  objecting  that  the  stock  was 
improperly  purchased  by  the  bank  and  re- 
issued to  defendant.  N,  T,  Ct,  of  Appeals^ 
1860,  Matter  of  Reciprocity  Bank,  22  IT,  T,  9. 
Compare  Berry  v.  Matthews,  1  Oa,  619. 

112.  Illegal  contract.  A  stockholder  can- 
not resist  apportionment  on  the  ground  that  he 
became  such  by  an  illegal  contract,  or  that  he 
was  induced  to  become  such  by  fraud  of  the  di- 


rectors. JV;  Y,  Ct,o/AppeaUylBSS,Csaeof Em- 
pire City  Bank,  8  Alb.  Pr,  192;  18  if.  F.  199. 

118.  Subscription  in  chUd's  name.  The 
owner  of  stock  does  not  escape  his  liability 
therefor,  by  taking  it  in  the  name  of  infant 
chUdren.  Ky,  Ct,  of  Appeals,  1881,  Roman  o. 
Fry,  6  J,  J,  Marth,  684  ;  1880,  Castlemanv. 
Holmes,  4  Id,  1. 

11 4«  Sabscription  by  ag^Bt.  J.  subscrib- 
ed for  stock  in  a  manufacturing  corporation 
on  behalf  of  W.,  and  at  his  request  the  stock 
was  apportioned  to  J.  for  "W".,  and  W.  paid  the 
installments  thereon.  The  stock,  however, 
was  never  transferred  to  W.  on  the  books. 

Held^  1.  That  W.  was  a  stockholder  within 
the  provision^  of  the  statute,  rendering  stock- 
holders perEonally  liable  for  debts. 

2.  That  he  was  to  be  deemed  a  stockhold- 
er from  the  date  of  the  apportionment,  and 
not  merely  from  the  date  when  the  certificata 
was  issued.  As  soon  as  the  corporation  haa 
any  property  or  valuable  franchise,  the  mem- 
bers become  stockholders  in  proportion  to 
their  respective  interests.  The  certificate  or 
scrip  is  not  a  transfer  from  the  corporation, 
but  merely  evidence  of  an  existing  right. 
N,  T,  Ct,  of  Appeals,  1860,  Burr  t,  Wilcox, 
22  J\r.  F.  661. 

115.  That  a  married  womaii  maybe  in* 
dividually  liable  for  the  debts  of  a  corpora- 
tion (a  New  York  banking  association)  in 
which  she  is  a  stockholder, — see  Matter  of 
Reciprocity  Bank,  22  iV.  F.  9. 

116*  Husband,  A  married  woman,  with 
the  consent  of  her  husband,  the  defendant, 
purchased  with  the  proceeds  of  her  separate 
estate,  shares  in  a  joint  stock  banking  com- 
pany, and  was  registered  as  owner.  Her 
husband  received  some  dividends  and  signed 
receipts  as  the  agent  of  his  wife;  he  aLx> 
attended  a  meeting  of  the  company,  at  which 
none  but  shareholders  were  entitled  to  be 
present.  The  company^s  deed  of  settlement 
provided,  that  the  husband  of  any  female 
shareholder  should  not  be  a  member  in  re- 
spect of  such  shares,  but  should  be  at  liberty 
to  sell  them,  or  at  his  option  to  become  a 
member  on  complying  with  certain  requisi- 
tions, which  the  defendant,  in  this  case,  did 
not  do.  Held,  that  the  defendant  was  not  a 
member  of  the  company  for  the  time  being 
for  the  purpose  of  execution  by  sei.fa.  on  a 
judgment  against  the  pablic  officer  under 
the  7  Geo,  4,e&w  44,  §  18.  Exek  1849,  Ken 
V,  Angas,  8  JSxeh.  805 ;  6  Dowl  d  L,  645. 
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117.  Snperinoiis  snbsciiptioiig.  Where 
all  the  capital  is  taken,  at  the  time  the  arti- 
cles of  incoiporation  are  filed,  and  the  cer- 
tificate of  incorporation,  made  and  filed  as 
required  by  law,  specifies  the  names  of  all 
the  stockholders,  no  subsequent  subscribers, 
by  merely  writing  their  names  in  the  corpora- 
tion book  with  a  number  of  shares  af^ed,  can 
acquire  a  right  to  any  shares,  or  become 
fitockholders,  and  liable  as  such  for  its  debts. 
When  the  stock  is  once  all  taken  no  person 
can  become  a  stockhold^,  except  by  trans- 
fer. N.  T.  Supreme  Ct,  1866,  Lathrop  e. 
Eiieeland,  46  Barb,  4S2. 

118*  Such  a  superfluous  subscriber  is  not 
stopped,  by  his  signature  of  the  books,  from 
denying  that  he  was  a  stockholder.  IK 

119.  A  forfeiture  by  a  corporation  under 
the  terms  of  its  charter,  of  stock  partially 
paid  up,  dissolves  the  connection  of  the 
stockholders,  wiUi  the  corporation;  and  a 
creditor  cannot  charge  them  with  the 
amount  unpaid.*  Ala.  Supreme  Cft,  1847,  Al- 
len 0.  Montgomery  R  R.  Co.  11  Ala,  Jf.  S, 
497.  And  see  Macauley  o.  Robinson,  18  La. 
Ann,  619. 

120*  Incomplete  sabscriptton.  A  mem- 
ber cannot  avoid  liability  on  the  ground 
that  the  whole  amount  of  stock,  on  the  tak- 
ing of  which  his  subscription  was  condi- 
tioned, had  not  been  taken,  if  he  authorized 
the  directors  to  proceed  with  a  smaller 
amount  Bxek  1840,  Tredwen  «.  Bourne,  6 
Mees.  d  W.  461 ;  4  Jur,  747.  See  also  Wis- 
well  «.  Starr,  48  Me,  401. 

121.  Non-payment.  Though  tHe  statute 
provide  that  wTien  the  ten  per  cent,  is  paid 
the  company  shall  be  a  body  corporate,  this 
does  not  allow  members,  when  sued  on  their 
individual  liability,  to  raise  the  objection 
that  ten  per  cent,  was  never  paid.  N.  T, 
Supreme  Ct.  1857,  Abbott  v.  Aspinwall,  26 
jSsfft.202. 

122.  Prior  debts*  Under  a  general  pro- 
vision making  stockholders  liable  to  credit- 
ors until  the  whole  capitel  is  paid  in,  &c.,~ 
a  stockholder  is  not  liable  for  debte  con- 
tracted before  he  became  a  stockholder.  A 
transfer  of  the  stock  does  not  operate  as  a 
transfer  of  the  liability,  nor  can  the  creditor 
be  deemed  to  trust  persons  who,  when  the 

*  A  foffeltarB  dedmd  slter  the  Ume  for  making  It  hftd 
fmrntA^-^ffsid.  uuKitboHaed,  and  Ineffeetual  to  dltduvfe  the 
■hareholder.  Stevart's  Case,  1  La^  Rtp,  Ch,  App,  (|11 ; 
MJwr.ir,8, 611 ;  14  Law  Timet.y,  &  841. 


credit  is  given,  are  not  yet  stockholders.  N. 
r.  Supreme  Ot,  1854,  Tracy  o.  Yates,  18  Bwrb. 
15& 

128.  One  who  agrees  to  take  stock  and 
gives  the  corporation  a  note,  to  be,  when 
paid,  in  full  of  the  price«  is  not  a  stockhold- 
er, within  the  rule,  until  payment  of  the  note 
and  issue  of  the  certificate.    lb, 

124*  Effect  of  transfer.  A  stockholder 
who  in  good  faith  transfers  his  stock  to  anoth- 
er person,  who  Is  accepted  by  the  corporation 
as  the  holder  of  the  stock,  is  discharged  flrom 
future  liability  to  the  corporation  (x  ite  credi- 
tors.* AUk  Supreme  Ct  1847,  Allen  «.  Mont- 
gomery R.  R  Co.  11  Ala,  K  S,  487.  See  also, 
Gowtes  V.  Cromwell,  25  Barb,  418. 

Otherwise  if  the  transfer  \b  to  the  corpora- 
tion itself.  Matter  of  Reciprocity  Bank,  22 
K  F.  9. 

125.  Ignorance*  Where  shares  are  trans- 
ferred without  the  transferree's  consent,  and 
without  consideration,  such  transferree  can 
only  be  made  liable,  on  the  ground  of  fraud, 
as  where  he  acquiesces,  for  the  benefit  of  a 
third  person,  and  to  injure  the  creditors  of 
the  bank.  Oa,  Supreme  Ct,  1856,  Robinson 
n.  Lane,  19  Gcl  887.  Compare  Matter  of 
Reciprocity  Bonk,  22  K  T,  9. 

126.  Intent  to  evade  llabllty*  Under  a 
statute  rendering  the  members  of  a  corpora- 
tion individually  liable,  a  transfer  of  the  in- 
terest in  the  stock,  not  made  bona  Jlde,  but 
for  the  purpose  of  defeating  the  creditors 
of  the  company,  is  fraudulent  and  void,  as 
against  ithem.  Mfu,  Supreme  Ct,  1821,  Mar- 
cy  9.  Clark,  17  Ifasi.  330 ;  If,  T,  Supreme  Ct, 
1862,  Otis  V.  Harrison,  86  Barb,  210;  Conn. 
Sftpreme  Ct,  1866,  Paine  «.  Stewart,  33  Conn. 
516.  But  compare  Hyatt  «.  Whipple,  87 
Barb,  595 ;  Holyoke  Bank  ti  Bnmham,  11 
Cush.  188.  And  see  Dauchy  i>.  Brown,  24  Vt. 
197. 

127*  Form*  A  mere  transfer  of  interest 
not  enough  to  oconerate  a  transferror  from 
liability  unless  the  stetute  formalities  have 
been  complied  with  In  the  transfer.  Ga, 
Supreme  Ct,  1867,  Force  «.  Dahlonega  Tan- 
ning &c.  Ca  22  6^  86. 

Otherwise  where  the  language  of  the 
statute  prescribing  the  mode  of  transfer  is 
permiseive,  Ma»%.  Supreme  Ct,  1837,  Eames  o. 

*  That  the  trandiHrree  may  be  llaUe,  though  the  transfer 
be  made  after  the  bank  was  bieolTent,  and  notwithitainUng 
the  charter  continnei  the  Uabllitj  of  the  tnnirerrar,^ 
fee  aobiflOD  t,  BeaU,  96  ea,  17. 
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Wheeler,  19  Pick,  442.    Compare  Bank  of 
Utica  i;.  Smalley,  2  Cow,  770. 

128.  Pledge.  The  person  liable  as  a 
stockholder  is  the  one  in  whose  name  the 
stock  stands  on  the  books  of  the  bank, 
although  in  fact  it  belonged  to  another  per- 
son, who  had  transferred  it  to  the  person 
charged,  by  way  of  hypothecation.  JV.  F. 
Ct  of  Appeahy  1858,  Case  of  Empire  City 
Bank,  8  ^».  Pr.  192 ;  18  JV;  F.  (4  8mUk)y  199 ; 
Mass.  Supreme  Ct.  1868,  Holyoke  Bank  v, 
Bnmham,  11  Cush,  183.  See  also,  Crease  v. 
Babcock,  10  Mete.  525 ;  Grew  v.  Breed,  Id. 
569. 

129.  Thus  on  a  transfer  of  stock  to  one 
of  a  firm,  by  its  debtor,  as  security, — Bdd, 
that  the  partner  who  took  the  transfer  was 
liable  to  a  creditor  of  the  company  to  the 
fnli  amount  of  the  stock,  though  the  firm 
debt  was  less  than  the  amount  of  the  stock. 
N.T.Ct.of  Appeals^  1854,  Rosevelt  t>.  Brown, 
11  JV:  Z  (1  Kent.)  148. 

180.  Assignees  in  insolfency.  The  words 
of  the  Massachusetts  statute  rendering  the 
estates  in  the  hands  of  trustees,  &c.,  liable, 
are  to  be  deemed  controlled  by  the  subse- 
quent statutes  regulating  proceedings  in  in- 
solvency, which  define  the  debts  which  may 
be  proved,  but  do  not  enumerate  among 
them  claims  upon  the  individual  liability  of 
corporators ;  so  that  the  assignees  of  an  in- 
solvent estate,  a  portion  of  whose  assets 
consists  of  shares  in  a  manufacturing  corpo- 
ration, are  not  liable  for  the  debts  of  the 
corporation.  Mclss.  Supreme  Ct.  1852,  Gray 
f>.  Coffin,  9  Cusk.  192 ;  1858,  Bangs  9.  Lin- 
coln, 10  Gray,  600. 

131.  Executors  and  administrators.  The 
statute  is  not  to  be  extended  by  construc- 
tion to  authorize  the  proceedings  to  be  con- 
tinued against  an  executor  of  the  deceased 
stockholder  who  was  summoned;  nor,  it 
seemSy  can  an  executor  be  summoned  origin- 
ally. Proceedings  are  to  be  regarded  as 
abated  by  the  stockholder's  death,  and  the 
peculiar  form  of  liability  does  not  survive. 
Mass,  Supreme  Ct.  1860,  Dane  v.  Dane 
Manuf  Co.  14  Gray,  488.  Compare  Crease 
V.  Babcock,  10  Mete.  525 ;  Grew  v.  Breed,  Id. 
669 ;  Noble  «.  Halliday,  1  N.  T.  (1  Comst:) 
880. 

182.  The  Massachusetts  statute  of  1808, 
ch.  65,  regulating  manufacturing  corpora^ 
tions,  does  not  by  itself  render  the  estate  of 
a  deceased  member  liable  for  the  corporate 


debts;  and  his  administrator  cannot  be  al- 
lowed, in  a  probate  account,  for  payments 
to  make  up  a  deficit  found  in  the  corporate 
funds,  on  closing  the  concern,  unless  perhaps 
for  payments  to  redeem  valuable  shares  from 
a  lien.  Mass  Supreme  Ct.  1830,  Bipley  «• 
Sampson,  10  Pick.  871. 

188.  Conflicting  principles  as  to  time  of 
membership*  Where  the  charter  declared 
that  *Hhe  stockholders  shall  be  personally 
liable  for  all  debts  contracted  by  tiie  corpo- 
ration,'^ those  who  were  stockholders  at  the 
time  a  debt  was  contracted  are  the  ones  who 
are  liable  for  it,  not  those  who  were  stock- 
holders at  the  time  of  suit  brought.  Upon 
general  principles,  this  should  be  the  rule, 
apart  from  the  form  of  the  statute  provision ; 
for  the  nature  of  the  individual  liability  is 
that  of  partners  unincorporated.  jV.  F.  Su- 
preme Ct.  1842,  Moss  0.  Oakley,  2  HUl,  265 ; 
S.  P.  Chancery,  1842,  Judson  v.  Roesie  Qt^ 
lena  Co.  9  Paigey  598 ;  JV.  ff.  Supreme  Ct. 
1855,  Chesley  «.  Pierce,  82  K  K  888. 

Otherwise  under  the  N.  Y.  banking  laws. 
N.  T.  Ct  of  Appeals,  1858,  Case  of  Empire 
City  Bank,  8  Ahb.  Pr.  192 ;  and  under  the  N.  Y. 
manufacturing  companies  act  of  1811,  Cosh- 
man  V.  Shepard,  4  Barb.  118. 

184.  Where  the  words  of  the  statute  are 
general,  making  the  persons  and  property 
of  the  members  *^  at  all  times  liable  for  all 
debts  due  "  by  the  corporation,  they  are  to 
be  construed  with  reference  to  the  general 
policy  of  the  act,  and  the  purpose  of  such 
charter,  we.  the  eflective  power  of  the  cor- 
poration *nd  the  security  of  the  creditors ; 
and  they  must  be  held  to  apply  only  to  those 
persons  who  are  members  at  the  time  the 
suit  is  brought.  1 8  Mass.  472.]  Conn.  Supreme 
Ct.  1828,  Middletown  Bank  «.  Magill,  5  Conn. 
28.    But  compare  Southmayd  «.  Russ,  8  Id, 

54. 

185.  A  provision  that  "all  the  members^' 
shall  be  liable,  extends  to  those  who  are 
members  when  the  liability  of  the  company 
is  sought  to  be  enforced.  Mass.  Supreme  Ct, 
1846,  Curtb  v.  Harlow,  12  Mete.  8. 

186.  A  provision  that  an  execution 
against  a  corporation  may  be  levied  upon  the 
body  or  estate  of  any  member,  must  be  un- 
derstood of  suoh  as  were  members  at  the 
time  of  the  commencement  of  the  action; 
and  does  not  apply  to  the  estate  of  one  who 
died  before  suit  brought.  Mass.  Stq>rem>9 
Ct  1820,  Child  «.  Coffin,  17  Mass,  64.    Com- 


LiahiUty    [INDIVIDUAL  LIABILITY.]    of  Officers.         391 


pare  Marcy  9.  Clark,  17  Man,  830 ;  Middle- 
town  Bank  «.  Magill,  5  Conn.  57 ;  Nixon  v. 
Green,  11  Exch.  550;  88  Eng.  L.  db  Eq.  522, 
DodgBon  V,  Scott,  2  Exeh.  457. 

187.  Under  the  provision  of  the  Heviaed 
Statutes  of  Massachusetts — that  all  the  mem- 
bers of  an  incorporated  company  shall  be 
jointly  and  severally  liable  in  certain  cases 
for  the  corporate  debts, — ^a  member  of  a 
manufacturiiig  company  may  be  liable  for 
the  debts  of  the  company  contracted  while 
he  was  a  member,  although  he  ceases  to  be 
such  before  the  debts  become  payable ;  but 
he  is  not  liable  for  debts  contracted  before 
he  became  a  member,  if  his  membership 
expires  before  the  debts  become  payable, 
and  action  brought.  Mass.  Supreme  Ct.  1858, 
Holyoke  Bank  v.  Bumham,  11  Gush.  188. 
See  also  Milldam  Foxmdery  t.  Hovey,  21  Pick. 
417,  454. 

188.  Under  a  provision  declaring  that  for 
the  non-payment  of  bills  on  demand,  "  the 
original  stockholders,  their  successors,  as- 
signs, and  the  members  of  the  corporation/* 
should  be  liable,  such  only  of  the  original 
stockholders,  their  successors,  &c.,  as  were 
members  at  the  time  payment  was  reused, 
are  liable.  Maes.  Supreme  Ct.  1812,  Bond  0. 
Appleton,  8  Mass.  472.  Compare  McDoug- 
aid  V.  Bellamy,  18  Oa.  44. 

189.  Delay.  A  court  of  equity  will  not 
hold  the  stockholders  and  debtors  of  an  in- 
solvent corporation  liable  for  the  payment  of 
its  debts,  in  favor  of  creditors  who  have  suf- 
foed  a  number  of  years,  during  which  im- 
portant changes  have  taken  place,  to  elapse 
without  attempting  to  enforce  their  rights. 
Ohio  Supreme  Ct,  1887,  Gihnore  v.  Bank  of 
Cincinnati,  8  Ohio  {Hamm.),  62 ;  1861,  Mer- 
chants' Bank  v.  Bliss,  18  Ahb.  Pr.  225 ;  21 
How.  Pr.  865. 

140.  Goods  delivered.  That  a  member  of 
a  joint  stock  company  is  not  liable  for  goods  | 
ordered  to  be  made  before  he  became  a  mem- 
ber, although  such  goods  were  delivered 
afterward, — see  Whitehead  «.  Barron,  2  Moody 
AB.  248. 

141.  Bent.  That  no  action  can  be  main- 
tuned  against  a  stockholder  for  the  rent  due 
on  a  lease,  for  a  quarter  which  commenced 
after  he  had  sold  his  shares,  although  the 
lease  was  executed  before  such  sale,  because 
rent  does  not  accrue  to  the  lessor  as  a  debt 
until  the  lessee  has  enjoyed  the  use  of  the 


land, — see  Bordman  v.  Osbom,  28  Pick.  296. 
And  compare  Lewis  «.  Ryder,  18  Alb.  Pr.  1. 

142.  Where  negotiable  paper  is  accepted 
in  settlement  of  a  corporation  debt,  and  a  re- 
ceipt given  therefor,  the  original  liability  is 
regarded  by  the  law  of  the  State  of  Maine, 
as  extinguifihed ;  and  the  date  of  the  note 
must  be  regarded  as  the  day  of  the  accruing 
of  the  liability  in  a  subsequent  action  there- 
on against  stockholders,  &c.  Me,  Supreme  Ct. 
1860,  Miliken  «.  Whitehouse,  49  Me.  527; 
S.  P.  Ky  Ct.  of  Appeals^  1880,  Gastleman  «. 
Holmes,  4  /.  J.  Marsh.  1.  But  compare  Moss  0. 
McCullough,  7  Ba^.  {K  T.)  279, 

148.  Where  a  note,  payable  within  one 
year,  is  given  by  a  corporation  in  satisfaction 
of  aA  old  debt,  the  note  creates  a  new  indebt- 
edness, and  on  a  suit  brought  on  the  note, 
against  the  company  within  one  year  after 
the  same  becomes  due,  the  stockholders  are 
personally  liable  under  a  statute — e.  g.  N.  Y. 
Laws  of  1848,  60,  ch.  40,  §  24— which  pro- 
vides that  no  stockholder  shall  be  individu- 
ally liable  for  a  debt  which  is  not  to  be  paid 
within  one  year  from  the  time  it  is  contract- 
ed, nor  unless  suit  is  brought  against  the 
company  within  one  year  after  it  is  due. 
2f.  T.  Supreme  Ct.  1866,  Fisher  f>.  Marvin, 
47  Bc»rb.  159. 

8.    Liability  of  officers. 

144.  Officers'  and  members'  liability  dis- 
tinguished. The  policy  of  the  Massachu- 
setts statutes,  at  least  previous  to  the  general 
statutes  of  1862,  is  to  make  a  distinction  be- 
tween the  liability  of  stockholders  and  that 
of  officers,  making  the  fonner  liable  only  af- 
ter judgment  recovered  against  the  corpora- 
tion, and  the  latter,  who  have  a  personal 
knowledge  of  the  affairs  of  the  corporation, 
liable  in  the  first  instance.  And  under  §  81 
of  the  Revised  Statutes,  chap.  88,  giving  a 
remedy  by  a  bill  in  equity  against  either,  the 
bill  does  not  lie  against  stockholders  until 
after  judgment  recovered  in  an  action  at  law 
against  the  corporation.  Mass.  Supreme  Ct. 
1862,  Cambridge  Water  Works  v.  SomerviUe 
Dyeing  &  Bleaching  Co.  4  AUen^  289.  See 
also  Denny  e.  Bichardson,  4  Oray^  274. 

145.  Who  Is  a  director.  A  joint  stock 
company^s  deed  provided  that  no  person 
should  be  a  director  unleess  he  held  stock  of 
the  company  to  the  amount  of  £100.  The 
oompany^s  business  was  managed  by  a  Lon- 
don board  of  directors^  but  they  had  branch 
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offices  in  country  places,  maiiAged  by  *'  pro- 
vincial directors."  BdcL,  that  one  of  the  lat* 
ter,  who  was  not  in  fact  a  shareholder,  was 
not  a  director  within  the  meaning  of  the 
deed,  and  was  not  a  contributory.*  Chanetry^ 
1863,  Exp.  Cotterell,  82  Law  J.  iV:  B.  66. 

146  Informalities.  Persons  elected  and 
acting  as  officers  of  a  corporation,  may  incur 
the  statute  liability  for  corporate  debts,  if  an 
act  of  incorporation  has  been  granted  by  the 
legislature,  although  the  call  for  the  first 
meeting  was  not  signed  by  a  ms^ority  of  the 
persons  named  in  the  charter,  as  required  by 
statute  (Mass:  St.  1865,  ch.  140).  Ma$8.  So- 
preme  Ot,  1866,  Newcomb  «.  Beed,  12  AUm^ 
862. 

147.  Eyidenoe.  Under  the  New  York 
manufacturing  companies  act  (N.  Y.  Laws  of 
1848, 56,  ch.  40),  in  an  action  to  charge  trustees 
of  a  manufacturing  corporation  with  a  debt 
of  the  company,  the  production  of  the  cer- 

'  tificate  of  incorporation  filed  and  certified  by 
the  county  derk,  naming  the  defendants  as 
trustees,  together  with  proof  that  the  com- 
pany acted  under  the  corporate  name,  that 
they  became  indebted  to  the  plaintiff^  and 
that  no  annual  statement  was  filed  as  requir- 
ed by  the  act,  makes  out  a  prima  fatM  case. 
N.  F.  Superior  Ct,  1861,  Squires  r.  Brown, 
22  jS<w.  iV.  86. 

148.  Nature  of  the  liability.  Under  a 
proyision  that  the  directors  under  whose  ad- 
ministration an  excess  of  debts  shall  hap- 
pen, shall  be  liable  for  the  same  in  their  pri- 
yate  and  indiyidual  capacity,  and  may  be 
sued  for  the  same,  &c, — ^the  liability  of 
the  directors  is  joint,  and  uot  seyeral.  Since, 
neither  absence  nor  dissent  constitutes  a 
legal  excuse  for  a  director  under  the  charter, 
all  the  directors  must  be  joined  in  any  action 
to  enforce  this  liability,  unless,  at  least,  suffi- 
cient ayerment  be  made  showing  why  others 
were  left  out.  Ga,  Supreme  Ot.  1855,  Banks 
«.  Darden,  18  Oa.  818. 

149.  Under  1 N.  Y.  Bey.  Stat.  602,— pro- 
yiding  that  the  directors  shall  be  liable,  &c., 
if  the  debts  of  a  corporation  exceed  three 
times  its  paid  stock, — if  the  total  amount  of 

*  That  penons  who  haTe  accepted  oflBce  as  directora  of  an 
unincorporated  company  may  be  held  liable  on  tti  oontracti 
though  they  had  absented  themielvea  and  not  anthorlaed 
maUng  web  contract,— «ee  Doableday  «.  Hiukett,  4  Moor€ 

As  to  the  rule  respecting  officers  not  members,  In  the  caae 
of  an  unlnooiporated  eompany.  See  Greenup  «.  Baibet,  1 
Ba>b,  820;  JTobiMOO  «.  Gtid«t»,  8  a  A  ^.  i&  MO. 


the  debts  exceed,  at  any  time,  three  times  the 
amount  of  the  stock  then  actually  paid  in, 
the  directors,  under  whose  administration  it 
was  incurred,  except  only  those  whose  dis- 
sent? was  entered  on  the  minutes,  or  who 
were  absent  when  the  indebtedness  was  in- 
curred, are  liable  for  such  excess  to  all  its 
creditors  upon  its  dissolution,  without  refer- 
ence to  the  question  as  to  when  the  credit- 
ors* demand  accrued.  Since  such  directors 
are  liable  to  the  corporation  during  its  exist- 
ence, the  proyision  which  continues  tha 
same  lial>ility  in  fayor  of  creditors,  after  dis- 
solution, should  be  construed  to  extend  to 
any  creditor  who  might,  before  dissolution, 
haye  participated  in  the  benefit  to  be  de- 
riyed  by  an  action  by  the  corporation.  JVI 
r.  Supreme  Ot,  1848,  TaUmadge  «.  Fishkia 
Iron  Co.  4  Barb.  882. 

150.  An  action  to  enforce  the  personal 
liability  for  debts  of  a  corporation,  imposed 
by  its  charter  upon  its  officers  for  failing  to 
perform  a  duty  with  which  they  are  chaiged 
is  an  action  upon  a  statute  for  a  penalty  or 
forfeiture  within  the  meaning  of  the  statute 
of  limitations.  N.  T.  Superior  Ot.  1868, 
Merchants*  Bank  of  New  Hayen  «.  Bliss,  1 
Bob,  801.  Compare  to  the  contrary  Neal  e. 
Moultrie,  12  Qa.  104. 

151.  Since  such  liability  is  Tuon  penal, 
the  courts  of  this  State  haye  no  jurisdicticm 
to  enforce  it  where  the  charter  creating  it  was 
granted  by  another  State.  N.  T.  Superior  Ot. 
1868,  Bird  v.  Hayden,  1  JS^.  888 ;  2  Abb.  iV. 
N.  S.  61. 

152.  How  related  to  ste^holden*  lia- 
bility. Where  the  charter  of  a  bank  pro- 
yided  that  in  case  of  an  oyer  issue  of  billSy 
^*  the  directors,  under  whose  administratioa 
it  shall  happen,  shall  be  liable  for  the  same 
in  their  priyate  and  indiyidual  capadty^^ 
and  also  that  the  stockholders  should  be  Uiir- 
ble  for  the  ultimate  redemption  of  all  the 
bills  issued,  the  liability  of  the  stockholdeni 
for  such  excess  is  not  secondary  and  collate- 
ral to  that  of  the  directors,  so  as  to  requiie 
their  personal  liability  to  be  first  exhausted. 
Oa.  Supreme  Ot.  1855,  McDougald  e.  Lane, 
18  Oa.  444 

158.  And  the  bills  wiU  not  be  required 
to  be  deposited  in  court  before  final  judge- 
ment or  payment  of  the  same.    lb. 

154.  Assumed  powers.  Although  it  ap- 
pears that  the  charter  of  a  corporation  cre- 
ated primarily  for  making  insurance,  does  not 
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extend  to  confer  banking  powers,  yet  as  be- 
tween the  corporatoiB  and  the  officers  of  the 
company,  the  fact  that  the  latter  have  (in 
good  faith)  assumed  to  exercise  banking 
powers,  does  not  render  them  individually 
liable  to  the  corporators  for  losses  which 
may  be  incurred  as  a  remote  consequence  of 
their  haying,  done  so.  N.  T,  V.  Chan.  Ct, 
188S,  Scott  V.  Depeyster,  1  Edw,  Ch.  613. 

155*  False  representations.  The  direct- 
ors of  an  insurance  company  who  fraudu- 
lently permit  &lse  statements  to  be  officially 
made  and  published  by  the  president  and 
secretary,  as  to  assets  and  condition,  by 
which  the  plaintiff  was  induced  to  insure  in 
the  company,  are  not  saved  from  personal 
liability  to  him,  when  the  company  proves 
insolvent  and  his  claim  worthless,  by  reason 
of  the  fact  that  they  were  acting  officially; 
nor  is  it  any  objection  to  a  recovery  that 
there  was  no  privity  between  them,  for  plaint- 
iff's claim  against  the  directors  is  not  on 
the  contract,  but  for  the  fraud.  Conn,  Stir 
preme  Ct.  1882,  Salmon  v,  Richardson,  80 
Conn.  860. 

156.  False  certificate.  The  officers  of  a 
manufacturing  corporation  cannot,  under 
Mass.  Rev.  Stat.  ch.  88.  §  28,  bo  made  indi- 
vidually liable  for  its  debts  for  making  a 
false  certificate  that  the  capital  stock  has 
been  paid  in,  unless  it  is  willfully  false. 
Mats,  Supreme  Ct,  1858,  Stebbins  v.  Ed- 
mands,  12  (Troy,  208. 

157.  Surrendering  capital.  If  a  bank  al- 
lows its  stockholders  to  withdraw  its  frmds 
to  the  amount  of  tjieir  subscriptions,  and  to 
use  them,  without  security,  in  their  private 
business,  such  conduct  is  a  fruud  on  its  cred- 
itors, which  renders  the  directors  liable  in 
equity  for  the  amount  so  withdrawn,  and 
each  agent  who  participated  in  the  fraud  in- 
dividually responsible  for  the  amount  traced 
to  his  hands  and  all  profits  made  from  its 
use.  Ala.  Supreme  Ct.  1854,  Bank  of  St. 
Mary's  v.  St  John,  25  Ala.  N.  S  566. 

15S.  Spnrions  stock.  Directors  of  a  cor- 
poration, who  issue  unauthorized  certificates 
of  stock,  are  not  liable  directly  to  ultimate 
purchasers  of  the  stock,  who  made  no  con- 
tract with  them,  and  did  not  act  on  their 
representations.  The  remedy  of  such  pur- 
chasers must  be  against  those  from  whom 
they  directly  purchased.  2f.  T.  Supreme  Ct. 
1860,  Sdzer  v.  Mali,  82  Barb.  76;  11  AUb. 
JPr.  129. 


159.  (^estions  of  time.  In  an  action  to 
enforce  the  personal  liability  of  a  director  of 
a  Kew  York  manu&cturing  corporation  for  a 
default  in  ffiing  the  annual  report  required 
by  Laws  of  1848,  67,  ch.  40,  §  12,  the  plaintiff 
must  show  that  the  debt  was  contracted 
during  a  period  while  the  company  were  in 
default,  or  that  it  existed  during  a  subse- 
quent default  N.  T.  Ct.  of  Appeals^  1858» 
Garrison  v.  Howe,  17  K  T.  458. 

160.  The  default  of  a  manufacturing  cor- 
poration organized  under  the  New  York 
manufacturing  companies^  act  of  1848,  to 
publish  during  the  first  twenty  days  of  Janu- 
ary the  stat^nent  required  by  section  12  of 
that  act,  imposes  a  personal  liability  upon 
the  trustees  in  office  for  all  corporate  debts 
existing  while  they  are  in  default  A.  trustee 
coming  into  office  after  a  default  is  person- 
ally liable  for  such  debts  only  as  are  c<Hi- 
tracted  while  he  is  in  office,  and  before  a 
report  is  made  and  published.  2T.  T.  Ct.  of 
Appealij  1860,  Boughton  v.  Otis,  21  if.  T. 
261 ;  S.  P.  JV:  r.  Com.  PI.  1860,  fihaler  & 
Hall  Quarry  Co.  v.  Brewster,  10  Ahb.  Pr.  464. 

161.  ^^Annoally."  Under  a  statute  re- 
quiring the  certificate  to  be  ffied  annually, 
*'  in  the  month  of,"  &c.,  the  directors  are  not 
liable  for  debts  incurred  after  the  expiration 
of  the  corresponding  month  in  a  subsequent 
year.  Maes.  Supreme  Ct.  1863,  Bond  v.  Clark, 
6  AUen,  861. 

162.  Time  of  wrongful  act.  A  trustee  of 
a  moneyed  corporation  will  not  be  held  lia- 
ble personally  for  a  debt  of  the  corporation, 
upon  the  ground  of  wrongful  acts  of  the 
defendant  committed  before  the  corporation 
incurred  any  obligation  to  the  plaintiff  To 
sustain  a  recovery,  it  should  appear  that  the 
plaintiff  was  a  creditor  of  the  corporation  at 
the  time  the  violation  of  law  is  alleged  to 
have  been  committed,  y.  Y.  Supreme  Ct. 
1861,  Ogden  v.  Rollo,  la  Ahb.  Pr.  800. 

168.  The  liability  for  omission  to  make 
annual  report  is  in  the  nature  of  a  penalty, 
and  attaches  to  the  individuals  in  office  at 
the  time,  and  not  to  the  office.  Trustees 
who  have  neglected  to  report  are  not  per- 
sonally liable  for  debts  contracted  after  they 
ceased  to  hold  office  as  such.  X.  Y.  Su- 
preme Ct.  1861,  Shaler  &  Hall  Quany  Co.  9. 
Bliss,  84  Barb.  800;  S.  C.  sub  nom.  Quarry 
Co.  «.  Bliss,  12  Abb.  Pr.  470 ;  8.  P.  Andrews 
V.  Murray,  88  Barb.  864;  N.  Y.  Superi&r  Ct. 
1861,  Squires  «.  Brown,  22  Em.  Pr.  85. 
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104.  To  whom  liable.  Under  the  usual 
proyision  making  the  directon  of  a  coipora- 
tion,  liable  for  all  the  debts  of  the  corpora- 
tion, in  case  of  certain  acts— such  as  declar- 
ing diyidends  during  insolvency,  or  creating 
debts  in  excess  of  capital — ^the  directors  are 
not  liable  to  titoekholder$  in  respect  to  the  in- 
jury to  the  corporate  property  by  such  acts. 
The  object  of  the  provision  is  simply  to  pro- 
tect creditors.  Mo.  Supreme  Ct,  1854,  Erit- 
zer  V.  Woodson,  19  Mo,  827. 

165.  Double  liability.  Since  the  Massa- 
chusetts statutes  do  not  make  any  provision 
for  summonmg  in  the  officers  of  a  corpora- 
tion in  a  writ  issued  against  a  bank,  a  supsr- 
Bedecu  on  an  execution  as  respects  stock- 
holders does  not  a£fect  any  liability  that  may 
rest  upon  them  in  the  capacity  of  officers. 
Masi.  Supreme  Ct,  1856,  Denny  v,  Richard- 
son, 4  Ort^fy  274. 

166.  That  the  losses  of  a  joint  stock  com- 
pany, declared  by  articles  of  copartnership 
to  be  deemed  sufficient  to  dissolve  the  com- 
pany, include  such  losses  as  may  arise  through 
the  fraud  of  the  directors,  and  for  which  the 
directors  may  be  personally  liable,— see  North 
British  Bank  «.  Collins,  28  Bng,  L,  A  Eq,  7. 

167.  Public  officers.  As  to  the  distinc- 
tion between  the  individual  and  the  official 
or  corporate  liability  of  local  officers,  such  as 
overseers  of  the  poor,  &c.  See  Flower  «. 
Allen,  5  Cow,  654,  670. 

168.  Bemedy.  The  officers  of  a  manu- 
facturing corporation  who  have  neglected 
to  ffie  the  certificate£  of  organization,  &c., 
required  (Mass.  St.  ch.  60  §  24),  are  not  liable, 
in  an  action  at  law  for  the  debts  of  the  corpo- 
ration contracted  during  the  continuance  of 
such  neglect ;  but  the  remedy  against  them, 
as  provided  in  ch.  68,  §  1 7,  is  by  a  suit  in  equity. 
Mate  Supreme  Ct.  1860,  Cochrane  o.  Heed, 
18  AUen,  455. 

169.  Contribiitioii.  A  trustee  of  a  cor- 
poration, who  by  his  negligence  in  failing  to 
perform  an  act  required  of  him  by  law,  has 
become  liable  for  the  debts  of  the  corpora- 
tion, and  has  paid  some  of  them,  cannot  sue 
his  co-trustees,  though  they  are  jointly  liable 
with  him,  either  for  the  whole  amount  [8 
Hill,  188],  or  for  contribution  to  the  amount 
which  he  has  paid  on  the  joint  liability. 
[11  Paige,  18;  2  Johns.  Ch.  181 ;  1  Mees.  & 
W.  504.1  ^'  ^*  Supreme  Ot.  1861,  Andrews 
r.  Murray,  83  Barb.  854. 


4.    What  debte  and  demands  are  tcUhin  the 

statute. 

170.  What  is  a  <<  demand."  A  charter 
made  the  stockholders  liable  for  all  debts 
contracted  by  the  company,  and  declared 
that  any  person  havteg  a  **  demand  ^  against 
it  might  recover  from  any  stockholder,  pro- 
viding, however,  that  the  stockholder  should 
not  be  liable  to  pay,  in  all,  more  than  the 
amount  of  stock  held  by  him  when  the 
*^  debt  '^  accrued.  Held^  that  the  word  *' de- 
mand," in  its  connection  was  to  be  construed 
as  importing  a  demand  arising  upon  con- 
tract, and  that  a  stockholder  was  not  liable 
for  damages  arising  from  a  neglect  of  the 
corporation  to  repair  a  bridge.  iT.  F.  ^- 
preme  Ct.  1885,  Heacock  «.  Sherman,  14 
Wend.  58. 

171.  What  is  a  <<debt."  A  claim  for  dam- 
ages against  a  corporation,  arising  from  the 
negligence  or  misfeasance  of  its  servants,  is 
not  a  '*  debt "  of  the  corporation  within  the 
meaning  of  the  provisions  of  a  general  law 
concerning  corporations,  making  stockhold- 
ers jointly  and  severally  liable  in  case  of  the 
failure  of  the  corporation  to  give  notice 
annually  of  all  its  existing  debts.  These 
provisions  are  of  a  penal  character.  Mo.  Su- 
preme Ct.  1858,  Cable  «.  McCune,  26  Mo,  371. 
To  similar  effect  Cable  «.  Gaty,  84  Mo.  573. 

172.  A  judgment  for  costs  against  a  man- 
ufacturing corporation  is  a  "debt'*  of  the 
corporation  (within  the  provisions  of  N.  Y. 
Laws  of  1848,  57,  ch.  40,  §  12,  rendering 
trustees  personally  liable  in  certain  cases, 
for  debts  of  the  corporation.)*  JVl  Y.  Com. 
PI  Sp.  T.  1859,  Andrews  e.  Murray,  9  AUb. 
Pr.S. 

178*  ^<  Debts  and  contracts.''  Under  a 
statute  declaring  a  liability  for  all  "  debts 
and  contracts "  it  is  not  necessary  that  the 
claim  against  the  corporation  should  be 
liquidated,  in  order  to  charge  a  stockholder. 
N.  ff.  Supreme  Ct,  1858.  Haynes  «.  Brown, 
86  N,  H.  545. 

174.  An  unliquidated  claim  for  damages 
is  a  debt,  within  such  a  statute.  Mass.  Su^ 
preme  Ct.  1839,  Mill  Dam  Foundeiy  e.  Hov^, 
21  Pick.  417,  454. 

175.  Foreign  oontraets.  The  members 
of  a  corporation  established  under  the  laws 
of  Massachusetts  are  liable  upon  contracts 

*  But  comfwre  od  tUi  mootad  qnettlon,  Lewis  «.  Rydsr, 
^  18  Abb,  /¥.  1 ;  and  Belmont  v.  CoIeiDan,  21  IT.  T.  96L 
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entered  into  by  the  corporation  in  another 
State,  with  citizens  of  that  State,  in  like 
manner  and  to  the  same  extent,  as  upon  con- 
tracts entered  into  in  the  State  where  the  cor- 
poration is  created,  with  the  citizens  of  that 
State.  Man.  Supreme  Ct.  1862,  Hntchins  v. 
New  England  Coal  &a  Co.  4  AUen^  680. 

17  6*  Gontribntories  on  winding  up.  At 
the  formation  of  an  insurance  company,  it 
was  resolved,  that  no  director  should  be  per- 
sonally Uable  for  the  salaries  of  the  officers, 
and  that  no  officer  should  obtain  payment 
for  his  services  until  a  sufficient  sum  should 
have  been  obtained  by  the  fhnds  of  the 
oompany  for  that  purpose.  Hdd^  that 
though  the  members  of  the  committee  were 
not  personally  Hable,  yet  they  were  bound 
to  contribute  as  members  to  the  payment  of 
the  salaries.*  F.  Chan.  Ot.  1850,  Mep.  Cope, 
1  Bhiff.  L.  it  Eq,  87 ;  20  Law  J.  N,  8,  28; 
and  see  E^.  Terrell^  8  Eng,  L,  dbEq,6A\ 
15  Jur.  1078 ;  81  Law  J,  Jf.  8.  222. 

177.  Wages,  A  provision  of  a  general  rail- 
road act  which  makes  stockholders  of  a  com- 
pany *' jointly  and  severally  liable  for  all  debts 
due  and  owing  to  any  of  it$  laborers  and 
servants,  for  services  performed  for  such  cor- 
poration,^^~construed  as  operating  to  provide 
for  thepayment  of  the  immediate  servants, 
laborers,  and  employees  of  the  company  itself, 
in  contradistinction  to  the  laborers  employed 
by  eontraetori  in  the  construction  of  the  rail- 
road, or  of  any  part  of  the  work.  N,  T.  Su- 
preme Ct  1857,  Gallaghar  «.  Ashby,  26  Barb, 
143. 

178.  A  contractor  with  a  railroad  com- 
pany for  the  construction  of  a  part  of  its 
road,  is  not  a  "  laborer  "  or  a  "  servant "  with- 
in such  a  provision.  The  intention  of  the 
legislature  was  to  throw  a  special  protection 
around  that  class  of  persons  who  should  act- 
ually perform  the  manual  labor  of  the  com. 
pany.  if.  F.  Ct,  of  Appeali,  1862,  Akin  «. 
Wasson,  24  Jf.  F.  482.  K  F.  Supreme  Ct 
1860,  Boutwell  «.  Townsend,  87  JSarft.  205. 
Compare  Bill «.  Spaulding,  8  AUmy  485. 

179*  A.  contracted  with  the  defendants 
for  the  construction  of  a  part  of  their  rail- 
road. B.  b](  an  agreement  with  A.  contract- 
ed to  do  a  portion  of  the  work,  and  employ- 
ed the  plaintiff  as  a  laborer  thereon.    Hdd^ 


#  A  reaolQtloii  of  ft  prorlstooftl  oommittee  ttiftt  tbej  would 
not  be  Uablo  for  9aiaHe9y — Htld,  under  the  ctrcninstftnGei 
of  plalntUTs  aasent  thereto,  to  Indude  his  daim  for  V)orh 
«fKl  labor  as  ODglneer.     OUet  v.  Smith,  14  Jur,  881 


that  B.  was  a  contractor  within  the  meaning 
of  the  act,  and  the  plaintiff  could  maintain  an 
action  under  it  against  the  company.  N,  F. 
Ct  of  Appealiy  1855,  Kent  «.  N.  Y.  Central 
R  R.  Co.  12  JV.  F.  (2  Kern,)  628. 

180.  All  persons  employed  in  the  service 
of  the  company  who  have  not  a  different, 
proper  and  distinctive  appellation,  such  as 
officers  and  agents  of  the  coinpany,  are  "  serv- 
ants'^  of  the  oompany,  within  the  statute. 
If,  F.  Supreme  Ct,  1857,  Conant  «.  Van 
Schaick,  24  Barb,  87. 

181.  Bank  bills*  For  the  rules  applica- 
ble to  the  liability  to  the  holders  of  bank 
bills,  bought  at  a  discount  under  agreement 
not  to  circulate,  or  bought  at  usurious  dis- 
count ftom  the  bank,  or  in  case  of  the  ap- 
pointment of  a  receiver,  and  an  injunction 
forbidding  payment,  or  in  case  of  neglect  to 
present  the  bills  to  a  receiver, — see  Grew  v. 
Breed,  10  Mete.  569. 

182.  Member  of  a  coal  clnhf-^Eeldy  liable 
on  a  contract  signed  by  the  secretary,  for  pur- 
chase of  coals  when  there  were  not  sufficient 
funds  in  the  hands  of  the  treasurer  to  pay  for 
them.  C,  P.  1857,  Cockerell  «.  Aucompte,  2 
aB,J!f,S,UO, 

188.  Debts  ultra  vires.  The  stockholders 
of  a  corporation  do  not  become  liable  as 
partners,  on  notes  given  by  the  treasurer  of 
the  corporation,  merely  because  after  organ- 
izing under  the  act  of  incorporation,  no  cor- 
porate business  is  transacted,  or  because  the 
notes  were  given  for  debts  beyond  the  corpo- 
rate authority  of  the  company.  Mass,  Supreme 
Ct.  1858,  Trowbridge  v,  Scudder,  11  Cueh.  88. 

184.  Under  a  statute  provision  that  the 
officer  of  a  corporation  making  a  &lse  cer- 
tificate shall  be  liable  for  all  the  debts  of  the 
corporation  contracted  while  he  is  an  offi- 
cer or  stockholder,  such  liability  extends  to 
a  debt  contracted  by  the  corporation  in  favor 
of  the  officer  during  that  period,  so  that  he 
cannot  recover  upon  it  from  the  stockhold- 
ers. JV.  F.  Com,  PI  Sp,  T,  1862,  Wait  «. 
Ferguson,  14  Abb.  Pr.  879. 

185.  Assignees.  A  general  statute  mak- 
ing the  members  liable  *'  for  all  debts  of  the 
corporation"  inures  to  the  benefit  of  as- 
signees of  such  4ebts,  and  they  may  main- 
tidn  actions  against  the  members.  Me.  Su- 
preme  Ct.  1854,  Came  v.  Brigham,  89  Me.  85. 

186.  Indorsee.  Upon  a  note  of  a  cor- 
poration given  for  its  debt  upon  simple  con- 
tract, the  indorsee  of  the  original  holder  may 
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sue  in  his  own  name  to  enforce  the  indiTid- 
ual  liability  of  a  stockholder ;  and  an  aver- 
ment in  the  words  of  the  charter  creatuig 
such  liability,  that  defendant  was  a  stock- 
holder at  the  time  of  the  original  contracting 
of  the  debt,  may  be  deemed  sufficient  K  Y. 
Supreme  CU  1845,  Freeland  v.  McCullough, 
12)m.414. 

187*  Creditor  abo  stoekholder.  In  the 
absence  of  any  statute  provision  on  the  point, 
a  member  who  is  a  creditor  of  the  corpora- 
tion, has  the  same  right  as  any  other  credit- 
or, to  secure  his  demand  by  attachment  or 
levy  on  the  corporate  property,  although  he 
may  be  personaliy  liable,  by  statute,  to  satis- 
fy other  judgments  agunst  the  coiporation. 
Moii  Supreme  CL  1841,  Pierce  v,  Partiidge,  8 
ir4^.44. 

188.  Under  the  Massachusetts  statutes,  a 
creditor  of  a  corporation,  who  is  also  a  stock- 
holder individually  liable  for  its  debts,  can- 
not attach  on  mesne  process,  or  levy  his  exe- 
cution in  proceedings  against  the  corporation 
upon  the  property  of  other  stockholders  also 
liable  for  its  debts ;  but  his  sole  remedy  is  a 
bill  inequity  against  them  for  a  contribution. 
Mass,  Supreme  €t,  1855,  Thayer  «.  Union 
Tool  Co.  4  Oray,  75. 

189.  Priority.  Section  10  of  N.  Y.  Laws 
of  1850,  211,  ch.  140,— which  provides  that 
stockholders  in  railroad  corporations  shall 
be  individually  liable  for  debts  of  their  cor- 
poration in  an  action  brought  after  judg- 
ment and  execution  unsatisfied  against  the 
corporation, — ^places  all  judgment  creditors, 
whose  judgments  were  not  recovered  for  serv* 
ices  rendered,  upon  an  equal  footing,  with- 
out discrimination  in  respect  to  the  times  the 
debts  were  contracted,  or  the  judgments 
therefor  recovered.  Jf.  F.  Supreme  Ot  1856, 
Bankin  v.  Elliott,  14  Bau).  iV.  889,  877. 

5.  EofUfU  of  the  IMiliiy. 

IWK  Who  liable.  The  original'  stock- 
holders  in  a  literary  corporation,  acting  with- 
in the  scope  of  its  granted  powers,  are  not  to 
be  made  liable  for  the  unauthorized  acts  of 
those  who  transcend  the  limits  of  such  pow- 
er ;  but  the  charter  can  fhmish  no  protection 
from  private  responsibility  to  those  who  em- 
bark in,  or  assent  to,  such  unauthorized  acts. 
Ohio  Supreme  Ct  1858,  Kearny  «.  Butties,  1 
Ohio  St.  862. 

I  191.  liability  to  the  extent  of  stock. 
A  charter  of  an  incorporated  company  which 


declares  that  the  individual  property  of 
each  stockholder  shall  be  bound  for  the  debts 
of  the  corporation  to  the  extent  of  his  stock, 
subjects  each  stockholder,  after  the  exhaus- 
tion of  the  general  effects  and  capital  stock,  to 
individual  Uability  to  the  extent  of  his  stock. 
This  liability  is  personal  and  cumulative. 
Tetm,  Supreme  Ct,  1850,  Ohio  Life  Ins.  A 
Trust  Co.  «.  Merchants'  Lis.  &  Trust  Ca  11 
Sumph,  1. 

192.  The  individual  liabiUty  of  the  sub- 
scribers for  stock,  to  the  corporation,  is  a 
part  of  the  corporate  property,  and  enforce- 
able for  the  bentfit  of  creditors.  And  a  provi- 
sion of  the  incorporating  act,  that  each  stock- 
holder shall  be  liable  for  debts  to  the  extent  of 
his  respective  shares,  gives  an  additional  lia- 
bility, to  the  extent  of  the  amount  of  stock 
held,  and  not  merely  to  the  amount  they  have 
paid  in.  If.  T.  Ct.  of  Errors^  1826,  Briggs  c. 
Penniman,  8  Cout,  887 ;  N.  T.  Ct,  ^AppedU^ 
1858,  Case  of  Empire  City  Bank,  8  Abb.  iV. 
192 ;  18  N.  T.  199. 

198,  A  stockholder  in  a  manu&cturing 
or  mining  corporation,  formed  under  the 
general  law  (Laws  of  1848,  ch.  40),  is  person- 
ally liable  fot  its  debts,  in  case  of  the  capital 
not  being  paid  in,  only  to  the  amount  of  his 
stock,  jr.  r.  Superior  Ct  1869,  Woodruffs 
Beach  Iron  Works  v.  Chittenden,  4  .Bmw. 
406. 

194.  Under  the  Michigan  plank  road  act 
of  1851,  the  stockholderB  of  a  plank  road 
company  are  liable  to  the  corporation  credi- 
tors for  demands  other  than  for  labor,  to  the 
full  amount  of  their  stock  subscribed,  and 
not  merely  for  the  balance  unpaid  on  said 
stock.  Mich,  Supreme  Ct.  1859,  Pettibone 
V.  McGraw,  6  Mteh.  441. 

195.  What  is  <<  Tidae  "  of  stock.  Under 
a  provision  that  the  persons  and  property 
of  the  stockholders  shaU  be  bound  in  pro- 
portion to  the  amount  of  shares,  and  the 
value  thereof,  which  each  holds,  the  value  of 
the  stock  is  to  be  estimated  according  to  the 
par  value  fixed  by  the  charter,  rather  than 
the  actual  or  market  value  or  amount  actu- 
ally paid  in.  Oa.  Supreme  Ct.  1851,  Lane  e. 
Morris,  10  Go.  162.  » 

196.  ProportioBatellablUly.  That  where 
a  bank  charter  contains  a  personal  propor- 
tionate liability  clauFO,  each  corporator  is 
liable  for  the  redemption  of  the  notes  in  cir- 
culation, in  proportion  to  his  individual 
share  in  the  capital  stock;  and  this,  whether 
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the  circalation  be  greater  or  less  in  amount 
than  the  capital  of  the  bank, — see  Dossier  «. 
Thornton,  19  Ga.  825. 

197.  Bedttctioii  of  stock*  By  an  act  sup- 
plemental to  their  charter  the  par  yalue  of 
the  stock  of  a  corporation  was  reduced  from 
fiftj  to  twenty-five  dollars  per  share.  The 
ix&embers  of  the  company  were  made  liable 
by  charter  for  its  liabilities  to  the  amount  of 
unpaid  balances  on  their  stock.  Previous  to 
the  passage  of  such  act,  process  in  foreign 
attachment  was  issued  against  the  company, 
but  judgment  in  it  was  recovered  after. 
Upon  tbis  attachment  execution  was  issued, 
and  a  stockholder  who  had  paid  up  in  full 
the  par  value  of  his  stock,  as  reduced,  was 
summoned  as  garnishee.  Held,  that  he  was 
not  liable  under  his  original  subscription  for 
the  remaining  amount  per  share  of  his  stock 
as  originally  taken,  although  he  had  given 
his  note  for  it,  the  supplemental  act  having 
relieved  him  from  liability  to  the  corpora- 
tion. Pa.  Supreme  Ct  1867,  Woodhouse  e. 
Commonwealth  Ins.  Co.  64  Pa,  St.  807. 

198.  Other  actions  pending,  no  defenee. 
Under  a  statute  making  stockholders  indi- 
vidually liable  to  creditors  to  the  amount 
of  their  stock,  but  no  more,  it  is  not  enough 
for  a  stockholder,  when  he  is  sued,  to  show 
that  other  creditors  have  moved  against  him 
before  the  plaintiff  in  that  suit  and  others 
had  laid  the  foundation  for  his  liability 
to  thenL  Nor  is  it  enough  to  show  that 
suits  have  been  instituted  and  are  pending 
on  such  prior  claims.  The  liability  must 
be  legally  established  and  fixed  to  an  amoimt 
which  exhausts  it,  and  this  must  be  bona 
fide,  in  order  to  bar  the  prosecution  of  other 
claim&  Me.  Supreme  Ct  1860,  Ingalls  v. 
Cole,  47  Me.  530. 

199.  Omission  to  assess  other  members. 
Under  the  New  York  bank  laws,  stockhold- 
ers who  are  assessed  no  more  than  they 
would  be  if  the  referee  assessed  all  the  shares 
cannot  object  to  his  omission  to  assess  cer- 
tain shares.  If.  T.  Supreme  Ot.  Sp.  T.  1859, 
Matterof  Reciprocity  Bank,  17  How.  Pr.  828. 

200.  Interest.  Where  the  charter  of  a 
bank  makes  the  billholders  only  bound  for 
the  ultimate  redemption  of  the  bills,  that  is 
to  say,  after  the  assets  of  the  bank  and  the 
capi^  stock  have  been  exhausted,  so  that 
the  remedy  of  the  billholders  against  the 
stockholders  is  not  through  the  corporation 
but  directly  agamst  the  stockholder,  the 


stockholder  is  not  to  be  regarded  ss  liable 
for  interest  until  after  a  demand  made  upon 
him,  for  the  reason  that  he  does  not  know 
who  is  the  holder  of  the  bills  of  the  corpora- 
tion. Qa.  Supreme  Ct,  1851,  Lane  «.  Morris, 
10  6^.  169. 

201.  Costs.  Thephdntiff,  in  a  suit  against 
a  stockholder  for  a  corporation  debt,  is  en- 
titled to  costs  in  addition  to  the  amount  of 
the  stock  held  by  the  defendant  Upon  re- 
ceiving notice  required  by  the  statute  he 
may  make  payment  of  the  sum  for  which  he 
is  liable  without  a  levy  or  a  suit,  and  if  he 
neglects  to  do  so  costs  are  incurred  by  him 
by  his  own  delinquency.  Me.  Supreme  Ct, 
1858,  Grose  v.  Hilt,  86  Me.  99. 

202.  A  charter  provided  that  a  person 
having  any  demand  against  the  corporation, 
might  sue  any  stockholder,  &c.,  and  recover 
the  same  with  costs ;  but,*  that  before  suit 
shall  be  commenced  upon  any  such  demand 
judgment  shall  have  been  obtained  agabist 
said  corporation  upon  such  demand.  Hdd^ 
that  the  action  against  a  stockholder  was 
based  on  the  original  demand,  not  on  the 
judgment,  so  that  he  could  not  recover  from 
the  stockholder  the  costs  of  the  judgment 
agiunst  the  company.*  N,  T.  Supreme  Ct. 
1842,  Bailey  v.  Bancker,  8  HiU,  188. 

6.  Dieehargee  oTid  tetroffe. 

208.  Illegal  act  of  company.  A  stock- 
holder, sued  for  a  debt  of  the  company, 
cannot  set  up  an  illegal  act  of  the  company 
prior  to  the  incurring  of  the  debt.  N.  T. 
Supreme  Ct.  1885,  Spear  «.  Crawford,  14 
Wend.  20. 

204.  Acts  olijeeted  to.  If  a  member  of  a 
corporation  objects  to  a  transaction  which  is 
within  its  powers  he  is  still  not  exonerated 
individually  from  the  debts  consequent  on 
it,  unless  he  seasonably  sells  out  or  with- 
draws 88  a  member.  U.  S.  Cire,  Ct.  (Mase.) 
1847,  Sumner  v.  Marcy,  8  Woodb.  &  M.  106. 

205.  Belease.  Where  the  directors  are 
made  by  law  liable  to  any  creditor,  and  a 
stockholder  redeems  the  bills  of  the  bank, 
he  becomes  a  creditor,  and  the  directors  are 
liable  therefor  to  hinv:  hence  a  release  of  the 
directors  is  a  release  of  the  stockholders  in 


•  limited  to  the  special  statute  in  this  case,  Id  Wlther- 
head  9.  Allen,  26  Bwh.  661.  And  see  Flak  «.  KoeseTlllo 
Maant  Co.  10  Poi^^  60^ 
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sach  a  case.     Qa,  Supreme  Ot.  1856,  Robin- 
son «.  Bealle,  20  Ga.  275. 

206.  That  where  the  holder  of  each  bills 
releases  a  stockholder,  the  amount  of  the 
conidderation  of  the  release  is  not  material 
to  the  ascertaining  of  the  proportionate  lia- 
bility of  another  stockholder,    ift. 

207.  Where  the  liability  of  the  stockhold- 
ers (as  under  the  New  York  act  of  1811),  is 
seyeral  and  not  joint  [24  Wend.  478],  a  re- 
lease by  the  creditor,  given  to  one  share- 
holder, does  not  release  the  others.  N,  Y. 
Supreme  CU  1848,  Bank  of  Poughkeepsie  v. 
Ibbotson,  5  HiXU  461.  Compare  Robinson  r. 
Bealle,  20  Qa,  275. 

208.  If,  after  the  retiring  of  a  stockholder 
from  the  corporation,  by  the  sale  of  his  stock, 
and  due  public  notice  thereof^  as  required 
by  the  charter,  the  creditor  gives  up  old 
notes  upon  which  the  stockholder  was  lia- 
ble, and  takes  new  ones,  especially  if  done 
for  the  purpose  of  absolving  him  fix)m  liabil- 
ity, and  imposing  it  upon  his  successor  in 
the  stock,  this  operates  as  a  complete  release 
to  him  of  the  debt,  both  at  law  and  in  equi- 
ty. R,  L  Supreme  Ct,  1859,  New  England 
&c.  Bank  «.  Newport  Steam  Factory,  6  B.  J. 
154. 

209.  Ext^igion  of  time  to  corporation* 
Stockholders,  who  by  the  charter  are  made 
jointly  and  severally  liable  for  the  debts  of 
the  coiporation,  are  liable  as  principal  debt- 
ors, and  not  as  mere  sureties,  and  therefore 
are  not  discharged  by  the  creditor's  extend- 
ing the  time  of  payment  without  their  as- 
sent. 2f,  F.  Supreme  Ct.  1846,  Harger  «. 
McCullough,  2  Den.  119. 

210.  The  abandonment  of  a  railroad  line 
is  no  defence  to  a  suit  for  a  stock  sub- 
scription, in  a  proceeding  supplementary 
to  an  execution  against  the  company,  inas- 
much as  the  creditors  of  the  company  may 
pursue  the  stockholders,  even  after  its  corpo- 
rate existence  has  ceased.  Ind,  Supreme  Ot, 
1861,  Bish  V.  Bradford,  17  Ind.  490. 

21 1«  Assignment  to  secore.  If  a  bank, 
whose  charter  makes  the  stockholders  per- 
sonally liable,  makes  an  assignment  which  is 
ratified  by  the  legislature,  of  sufficient  assets 
to  redeem  its  circulatipn,  and  those  assets 
are  afterward  wasted,  so  that  on  fieri  fcuAae 
against  the  assignee,  in  favor  of  a  billholder, 
nulla  Jxma  is  returned,  the  stockholders  are 
not  discharged ;  but  the  billholder  may  have 
immediate  recourse  to  them  for  payment. 


Oa.  Supreme  Ok  1856,  Robinson  «.  Lane,  19 
Qa.  887. 

212,  Sinking  ftuid«    A  corporation,  be- 
ing indebted  to  the  amount  of  seventy-fiTe 
per  cent,  of  its  capital  stock,  voted  that 
each  stockholder  should  pay  to  the  tressorer 
that  proportion,  to  create  a  fbnd  for  dia- 
chsiging  the  debts,  and  should  receive  a  cer- 
tificate thereof    A  and  B  were  stockholden, 
and  Al,  with  B*s  knowledge,  paid  to  the 
treasurer  one  hundred  per  cent  of  his  stock, 
and  B  seventy-five  percent.,  according  to  the 
vote,  while  many  of  the  stockholders  paid 
nothing.    HMj  in  an  action  by  B,  who  was 
also  a  creditor  of  the  corporation  (A  and  B 
be^ng  both  stockholders  at  the  time  his  debt 
accrued),  against  A,  as  a  stockholder,  under 
the  statute  rendering  the  stockholders  liable 
to  creditors  for  one  hundred  per  cent  on 
their  stock,  that,  as  the  vote  contained  no 
stipulation  that  stockholders   making  the 
payment  voted  should  be  released  from  the 
claims  of  creditors,  these  facts  ftmiished  no 
defence  to  the  action,  although  B  was  pres- 
ent at  and  concurred  in  the  vote.    Me.  Svr 
preme  Ot.  1860,  Fowler  v.  Robinson,  81  Me. 
189. 

218.  Limitations.  Though  a  creditor  of 
an  incorporated  company  may  be  subrogated 
to  its  rights  against  a  defaulting  stockholder, 
yet  the  statute  of  limitations  will  bar  his 
claim  whenever  it  would  that  of  the  com- 
pany. S.  0.  Ot.  of  Appeale,  1854,  South 
Carolina  Manuf  Co.  v.  Bank  of  South  Caro- 
lina, 6  Bieh.  Eq.  227. 

214.  Consideration  of  Judgment.  A 
stockholder  liable  to  execution  for  the  debt 
of  the  corporation,  cannot  object  to  the  valid- 
ity of  the  levy,  that  the  judgment  was  found- 
ed upon  a  contract  in  part  usnrioua  Me,  Su- 
preme Ot.  1853,Chafln  «.  Cummings,  87  Jf&  76. 

215.  Yarlanee.  In  an  action  against  a 
member  of  a  corporation,  to  recover  a  debt 
of  the  corporation,  after  judgment  and  exe- 
cution exhausted  against  the  company,  the 
defendant  cannot  avail  himself  of  a  variance 
between  the  description  of  the  corporation, 
in  the  writ  and  judgment  and  in  the  con- 
tract on  which  the  judgment  was  recovered. 
Me.  Supreme  Ot.  1854,  Came  «.  Brigham,  89 
Me.  85. 

218.  Sabscrlptlon  induced  by  falsdiood. 
Member  dischaiged  firom  liability  to  credit- 
ors by  the  fiict  that  his  subscription  was 
made   upon  faith  of  a  prospectus  which 
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stated  the  objects  of  the  company  as  being 
limited  to  banking;  but  the  company  was 
incorporated,  withoat  his  knowledge,  so  as 
to  include  railway  construction.  Scottish 
UniyerBal  Finance  Bank  (Ship^s  Case),  18 
Week.  Bep.  450. 

217.  Member  of  an  incorporated  com- 
pany not  released,  at  suit  of  a  creditor,  by 
fraud  in  the  ofBcers  or  agents  of  the  company 
in  procuriug  his  subscription.  Saflfold  «. 
Barnes,  89  Miu,  899. 

218.  Agreement.  The  directors  of  a 
company  cannot,  as  ag^ainst  creditors,  dis- 
charge the  liability  of  a  stockholder  for  his 
subscription  by  receiving  property  at  an 
exaggerated  raluation.  Such  transfer  is  to 
be  regarded  as  payment  only  to  the  extent 
of  the  actual  yaJue  of  the  property.  K  F. 
Supreme  Ct.  1848,  TaUmadge  «.  FishMll  Iron 
Co.  4  Bcarb.  882. 

219.  Jadgment.  When  liability  is  extin- 
guished by  recoYciy  of  judgment  against 
the  corporation, — see  Handrahan  «.  Cheshire 
Ironworks,  4  Allen^  896. 

220.  Set-off  of  adyanees.  In  an  action 
against  a  stockholder  in  a  manufacturing 
company,  to  enforce  his  personal  liability  for 
the  debts  of  the  corporation,  it  is  a  good  de- 
fence that  the  stockholder  has  already  paid, 
upon  debts  owing  by  the  corporation  a 
sum  equal  to  the  amount  of  his  stock.* 
iV:  r.  Ct.  of  Appeals^  1858,  Garrison  v. 
Howe,  17  K  T.  458. 

221.  A  stockholder  in  a  building  associa- 
tion formed  under  ch.  122  of  theN.  T.  Laws 
of  1851,  who  has  made  advances  or  incurred 
liabilities  for  the  benefit  of  the  corporation, 
may,  when  sued  upon  his  statutory  liability 
by  a  judgment  creditor  of  the  corporation, 
set  off  such  advances  or  liabilities  in  extin- 
guishment thereof  As  he  is  himself  also  a 
creditor,  having  the  same  right  as  the  plaint- 
iff, and  equally  entitled  with  them  to  be 
paid,  they  have  no  greater  equities  to  be 
paid  than  he,  and  the  circumstance  that  one 
has  obtained  a  judgment  against  the  associa- 
ticm  before  the  other,  does  not  change  their 
legal  rights.  [8  Cow.  887.]  ilT.  T.  Supreme 
Ot.  Sp.  T.  1858,  Remington  «.  King,  11 
AUb.  Ft.  278. 

222.  Directors  who,  by  reason  of  pennit- 

*  OtiierwlM  under  the  asteesmeDt  oo  a  stockholder  under 
the  New  Tork  buUng  law.  Cms  of  Empire  City  Bank, 
18  N.  T.  IM. 


ting  the  debts  of  the  corporation  to  exceed 
the  statute  limit,  have  become  liable  to  its 
creditors  (1  Bev.  Stat  602,  |  8),  are  entitled 
to  a  deduction  for  advances  made  by  them  to 
the  company,  as  well  against  the  demands  of 
creditors  after  dissolution,  as  they  would  be 
against  the  demand  of  the  corporation  before 
dissolution.  [8  Cow.  887.]  N.  7.  Supreme 
Ct.  1848,  TaUmadge  «.  Fishkill  Iron  Co.  4 
Barb.  882. 

223.  Where  the  defendants  are  sought  to 
be  charged,  both  as  stockholders  in  respect 
of  their  unpaid  subscription  and  as  directors 
in  respect  of  their  misconduct,  but  plaint- 
ifb  are  not  deemed  entitled  to  recover  in 
the  present  suit,  except  upon  one  of  these 
grounds, — ^the  court  will  not  allow  defend- 
ants to  set  off  their  advances  to  the  company 
against  the  liability  on  which  a  recovery  is 
allowed.    Ih. 

224.  Action  for  acconnting.  One  who  is 
a  stockholder  in  a  corporation,  the  stock- 
holders in  which  have  become  personally 
liable  for  the  corporate  debts,  and  who  is 
also  a  judgment  creditor  of  the  corporation 
to  an  amount  exceeding  his  liability  as  stock- 
holder, may  maintain  an  action  against  the 
corporation,  its  other  stockholders,  and  its 
other  creditors,  to  ascertain  the  rights  and 
liabilities  of  the  parties,  and  to  set  off  his 
liability  against  his  Judgment,  and  to  restrain 
other  litigation  among  the  parties  and  pay- 
ments by  the  stockholders  on  their  individ- 
ual liability  meanwhile.  N.  T.  Supreme  Ct, 
Sp.  T.  1861,  Geery  tJ.  N.  Y.  &  Liverpool  Steam- 
ship Co.  12  Ahb.  Pr.  268. 

225.  The  complaint  in  such  an  action 
should  show  that  the  plaintifis  were  stock- 
holders during  all  the  time  when  the  demands 
of  the  different  creditors  accrued.  The  time 
when  the  different  stockholders  acquired  their 
stock,  and  the  time  when  the  demands  of  the 
creditors  who  are  made  defendants  accrued, 
should  be  stated,  or  enough  stated  to  show 
that  all  the  defendants  who  are  stockholders 
are  liable  to  contribute  to  the  payment  of 
the  demands  of  some  of  the  creditors,  and 
that  some  of  the  stockholders  are  liable 
to  contribute  to  aU  the  demands  of  all 
the  creditors.  The  complaint  must  also 
show  the  grounds  on  which  the  stock- 
holders are  individually  liable  for  the  corpo- 
rate debts.  An  allegation  that  the  judgment 
creditors  claim  that  the  stock  was  not  aU 
paid  in,  &c.,  is  not  sufficient.    N,  T,  Supretne 


\ 


400    Contribution.    [INDIVIDUAI  LIABILITY.]     Contribution. 


Ct.  Bp,  T.  1861,  Geeiy  «.  N.  Y.  A  Liyeipool 
Steamship  Co.  12  Abb.  Pr.  268. 

UdbU. 

226.  Agreement  to  eontrlbute.  Certaiii 
Btockholders  of  a  mannfacturmg  corporation 
signed  an  agreement  to  contribute  in  pro- 
portion to  the  amonnt  of  stock  held  by  each 
respectively  to  the  payment  of  all  losses  sus- 
tained by  them  through  indorsements  for 
the  company.  It  was  expected  by  those 
who  signed  the  agreement  that  all  the  stock- 
holders would  sign  it,  but  in&ct  a  consider- 
able number  did  not,  and  there  was  no  stipu- 
lation that  it  should  be  signed  by  alL  Some 
who  signed  were  at  the  time  insolrent  and 
others  had  since  become  so.  On  a  bill  in 
equity,  brought  after  the  failure  of  the  com- 
pany, by  one  of  the  signers,  who  had  paid  a 
large  amount  upon  indorsements  for  the  com- 
pany, to  compel  a  contribution  from  the 
other  signers  of  the  agreement, — 

BiM,  1.  That  the  obligation  assumed  by 
each  of  the  signers,  upon  a  fair  construc- 
tion of  the  instrument  itself  was  to  pay 
such  proportion  of  the  aggregate  loss  as 
bis  stock,  owned  at  the  time  of  execut- 
ing the  agreement,  bore  to  the  whole  stock 
of  the  company,  and  not  to  the  stock  which 
was  owned  by  the  signers  of  the  agree- 
ment 

2.  That  the  share  of  each  one  being  a 
fixed  proportion  of  the  whole  loss,  the 
proportion  in  which  the  solvent  subscrib- 
ers were  to  contribute  was  not  affected  by 
the  insolvency  of  the  otners.  Conn,  Supreme 
Ct.  1861,  North  t?.  Brace,  80  Conn.  60.  See 
also,  Andrews  'o.  Callender,  18  Pkk.  484. 

227*  Where  one  of  the  signers,  soon  after 
the  agreement  was  made,  sold  his  stock  and 
ceased  to  be  a  stockholder,  but  gave  no  no- 
tice to  other  subscribers  that  he  should  not 
consent  to  be  holden  for  further  liabilities, — 
ndd^  that  he  was  not  exempted  from  liabil- 
ity to  contribute  for  losses  incurred  after  he 
ceased  to  be  a  stockholder.  North  o.  Brace, 
»apr<i. 

228.  Where  all  the  stockholders  of  a  cor- 
poration execute  and  deliver  to  a  creditor 
thereof  their  joiat  and  several  promissoiy 
note  for  money  loaned  to,  and  uaed  by,  the 
corporation,  as  between  themselves  they  are 
co-sureties  for  the  company.    One  of  their 


number,  paying  the  note  when  it  became  due, 
may  call  upon  his  co-securities  for  equal  con- 
tributions as  makers  of  the  note.  Their  lia- 
bility is  not  to  be  measured  by  their  relative 
amounts  of  stock  in  such  ooiporation.  N.  F. 
Ct.  of  AppedUy  1866,  Cobum  «.  Whedock, 
84  N.  T.  440. 

229.  The  right  of  a  stockholder  who  has 
paid,  to  require  contribution  from  other 
stockholders,  ought  not  to  be  extended  by  im- 
plication to  cases  where  the  claimant  volun- 
tarily paid  the  corporate  debt  T^ien  the  stat- 
ute did  not  make  him  primarily  liable,  unless 
it  is  shown  that  a  judgment  thereon  has  been 
obtained  by  the  mditor  against  the  corpo- 
ration, and  there  has  been  a  failure  to  satisfy 
the  same  on  demand  upon  the  corporation, 
or  fit>m  property  of  the  officers,  or  unless  it 
appears  that  an  attempt  to  collect  the  debt 
in  the  mode  pointed  otit  by  the  statute  would 
have  been  unavailing,  if  made.  JfoM.  Su- 
preme Ct.  1861,  Gary  «.  Holmes,  2  AUen^ 
498. 

230.  In  Massachusetts  a  member  of  a  man- 
ufacturing corporation,  who  voluntarily  pays 
a  company  debt  for  which  all  are  liable,  has 
no  claim  upon  the  other  members  for  con- 
tribution. Mass.  Supreme  Ct,  1838,  An- 
drews V.  Callender,  18  Pick.  484. 

231.  A  suit  in  equity  for  contributioDf 
brought  by  a  member  of  a  coiporation,  who 
has  paid  a  debt  of  the  corporation,  against 
other  members,  cannot  be  maintained  until 
the  complainant  has  first  applied  and  exhaust- 
ed all  property  of  the  corporation  bound  to 
reimburse  him.  Mass.  Supreme  Ct  1852, 
Gray  v.  Coffin,  9  Cush.  192. 

232.  In  a  bill  in  equity  brought  against 
the  stockholders  of  a  corporation  for  the  pur- 
pose of  charging  them  personally,  upon  tiidr 
individual  liability,  for  the  debts  of  the  cor- 
poration, an  equitable  contribution,  if  possi- 
ble, will  be  made  by  the  court.  iT.  H,  Su- 
preme  Ct.  1866,  Erickson  «.  Nesmith,  46  If.  &, 
871. 

238.  Chiim  of  officer  against  stm^oMer. 
Under  the  Massachusetts  statutes,  which  make 
a  distinction  between  the  liability  of  officers 
and  that  of  stockholders,  an  officer  who  has 
been  compelled  to  pay  a  debt  of  the  corpo- 
ration, is  not  entitled  to  require  contribution 
fit)m  the  stockholders.  The  obligation  of 
contribution  rests  upon  community  of  duty 
or  burden.  Mass.  Supreme  Ct.  1868,  Stone  « 
Fenno,  6  AUen,  579. 
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8.    Mode  of  procedure  to  enforce  the  inditid- 

ucd  liability . 

A.    What  18  the  appropriate  remedy. 

238.  In  gpeneral.  Where  a  charter  makes 
the  responsibility  for  debts  of  a  coiporation 
to  be  exactly  the  same  as  if  there  were  no 
incorporation,  the  remedy  is  as  if  there  were 
no  incorporation ;  and  a  ecirefadas  does  not 
lie  against  the  members  after  judgment 
against  the  corporation.  The  action  must  be 
upon  the  original  demand.  Conn,  Supreme 
Ct,  1819,  Southmayd  «.  Hubbard,  8  Conn, 
62 ;  1 828,  Middletown  Bank  v.  Magill,  5  Id.  28. 

234.  Election  of  remedies.  That  the 
creditor  may  proceed  either  in  equity  or  law 
where  the  charter  is  silent,  and  if  at  law,  may 
elect  any  appropriate  action, — see  Adkins  «. 
Thornton,  19  Ga.  825. 

235.  Statute  remedy  not  exelnslTe.  If 
the  charter  makes  directors  of  a  corporation 
individually  liable,  jointly  and  severally,  for 
the  corporate  debts,  though  it  also  gives  an 
action  against  them,  the  statute  remedy  by 
such  action  is  not  exclusive.  The  creditors 
of  the  corporation  are  creditors  of  the  direct- 
ors, and  may  pursue  them,  or  their  property, 
by  the  general  methods  of  the  law, — e,  g,  at- 
tachment. N,  T,  Supreme  Ct.  1889,  Exp. 
Van  Riper,  20  Wertd.  614. 

236.  Assumpsit  may  be  maintained  in 
Maine  by  a  creditor  of  a  corporation  against 
a  stockholder,  notwithstanding  the  statutory 
remedy  is  by  an  action  on  the  case.  Me.  Svr 
preme  Ct.  1866,  Hathom  a.  Calef,  58  Me.  471. 

237.  The  provisions  of  the  New  York 
statute  of  1849, —  allowing  smnmaiy  pro- 
ceedings to  enforce  the  personal  liability  of 
stockholders  in  banks, — are  not  unconstitu- 
tional, as  conflicting  with  the  provision  that 
corporations  may  sue  and  be  sued  (Const,  of 
1846,  art.  8,  §  8).  That  provision  is  enabling, 
not  restrictive ;  and  does  not  preclude  other 
fi>rms  of  proceedings.  N.  T.  Ct.  of  AppedUy 
1858,  Case  of  Empire  City  Bank,  8  AVb.  Ft. 
193 ;  18  K  T.  199. 

238*  Eqaiiy.  That  actions  against  stock- 
holders for  the  debts  of  the  corporation,  since 
they  involve  complex  contributions  among 
the  stockholders,  are  the  proper  subject  of 
equity  jurisdiction, — see  Atwood  «.  Rhode 
Island  Agricultural  Bank,  1  B.  I.  876.  ' 

239.  The  only  remedy  against  stock- 
holders of  a  manufacturing  corporation  who 
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are  by  statute  jointly  and  severally  liable  for 
the  debts  of  the  corporation,  is  either  to 
take  their  persons  and  property  on  a  writ  of 
attachment  or  execution  issued  against  the 
corporation,  or  to  bring  a  bill  in  equity  against 
them ;  and  no  action  at  law  will  lie  agunst 
the  stockholders  on  a  contract  originally 
made  with  the  corporation.  Maee.  Supreme 
Ct.  1851,  Enowlton  v.  Ackley,  8  Cuth.  98. 
See  also,  Harris  v.  Dorchester,  28  Pick.  112. 

240.  Accounting,  Under  a  statute  de- 
claring that  stockholders  shall  be  "  severally 
individually  liable  **  to  the  creditors  of  a  cor- 
poration to  an  amount  equal  to  their  stock, 
an  action  will  not  lie  in  favor  of  a  creditor 
against  the  stockholders  jointly,  to  have  an 
accounting,  and  payment  from  each  as  may 
be  proved  liable.  iT.  Y.  Supreme  Ct.  1861, 
Young  «.  N.  W.  &  Liverpool  IJ.  S.  Mail  Steam- 
ship Co.  15  Abb.  Ft.  69. 

241.  When  judgment  against  corporation 
is  first  necessary.  A  creditor  may  maintain 
a  bill  in  equity  against  officers  to  charge 
them  with  the  debts  of  the  company  for 
which  they  are  liable  under  Rev.  Stat.  ch.  88, 
§  25,  without  first  recovering  judgment 
against  the  corporation.  This  is  authorized 
by  the  act,  and  is  moreover  the  most  con- 
venient  procedure.  Mass.  Supreme  Ct,  1862,. 
Merchants'  Bank  v.  Stevenson,  5  AUen^  898» 
Compare,  however,  Kinsley  tj.  Rice,  10  (?ray, 
325 ;  JKiy.  Wood,  1  Mont.  2).  eft  2).  92  ;  » 
Law  J.  If.  S.  Banhr.  20 ;  Davison  «.  ]parmer, 
6  Exeh.  242;  20  Law  ilT.  S.  Exck.  177. 

242.  In  Massachusetts,  under  Revised 
Statutes,  ch.  88,  §  81,  a  creditor  of  a  cor- 
poration cannot  maintain  a  bill  in  equity 
against  stockholders,  who  are  not  officers, 
thereof,  to  compel  payment  of  his  claim, 
until  he  has  recovered  judgment  thereon 
in  an  action  at  law  against  the  coipora- 
tion,  although  the  corporation  is  joined  as 
a  party  defendant  in  the  bill.  Mass.  Si^ 
preme  Ct.  1862,  Cambridge  Water  Works  v,. 
Somerville  Dyeing  &c.  Co.  4  AUen^  289. 

243.  In  order  to  charge  the  directors  of 
the  bank  of  East  Tennessee  personally,  in  ac- 
cordance with  section  12  of  the  charter  of 
said  bank,  in  case  of  certain  violations  of 
said  charter,  "voted  for"  or  "sanctioned"^ 
by  them,  it  is  indispensable,  1.  That  such 
violations  should  be  established  in  a  direct 
proceeding  in  a  court  of  record  against  the 
corporation  ;  though  it  is  not  necessary  that 
a  forfeiture  should  have  been  first  actually 
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declared ;  and,  2.  That  the  assets  legal  and 
equitable  of  the  bank  should  have  been  ex- 
hausted. Tenn.  Supreme  Ct,  1868,  Johnson 
«.  ChurchweU,  1  Eecd^  146. 

244.  A  court  of  chancery  has  jurisdiction 
of  such  a  proceeding  against  the  bank,  under 
act  of  1846,  ch.  56,  though  at  common  law 
forfeiture  of  a  charter  can  only  be  enforced  at 
law  by  icirefaeias  or  an  information  in  the 
nature  of  a  quo  warranto,    Tb, 

246.  Subscribers  for  stock*  The  proper 
remedy  of  a  creditor  against  delinquent 
stockholders  to  compel  them  to  pay  up  un- 
paid subscriptions,  independent  of  any  stat- 
ute liability,  is  by  bill  in  equity,  which 
should  be  brought  on  behalf  of  all  the  cred- 
itors who  would  come  in,  and,  if  practicable, 
all  the  stockholders  must  be  made  parties,  so 
that  no  one  may  be  compelled  to  pay  more 
than  his  due  proportion.  Wu.  Supreme  Ct, 
1860,  Addler  «.  Milwaukee  &c,  Co.  18  Wis,  67. 

246*  When  stockholders  in  a  corporation, 
after  calls  regularly  made,  are  in  default,  a 
judgment  creditor  has  a  complete  remedy  at 
law  against  them,  and  will  not  be  allowed 
to  proceed  in  equity.  But  as  to  such  stock- 
holders who  are  not  in  default  to  the  corpo- 
ration by  reason  of  no  call  haying  been  made, 
but  whose  subscriptions  to  the  capital  stock 
have  not  been  paid,  a  court  of  equity  has 
jurisdiction  to  compel  payment  at  the  in- 
stance of  an  execution  creditor  of  the  cor- 
poration. Ala,  Supreme  Ct,  1847,  Allen  «. 
Montgomeiy  R.  R.  Co.  11  Ala,  N.  S.  487. 

247.  A  section  of  a  bank  charter  provid- 
ed that  "the  persons  and  property  of  the 
stockholders  shall  be  pledged  and  held 
bound,  in  proportion  to  the  amount  of  shares 
and  the  value  thereof  that  each  individual 
or  company  may  hold  in  said  bank,  for  the 
nltimate  redemption  of  the  bills  or  notes  is- 
sued by  said  bank,  in  the  same  manner  as  in 
common  actions  of  debt ;  and  no  stockholder 
shall  be  relieved  from  such  liability  by  sale 
of  his  stock,  until  he  shall  have  caused  to  be 
given  sixty  days'  notice  of  said  sale,  in  some 
public  gazette  of  this  State."  In  an  action 
against  a  stockholder  to  enforce  this  ultimate 
liability  i^Eeld,  that  the  liability  of  the  stock- 
holder to  the  billholder  for  the  ultimate  re- 
demption of  the  notes  of  the  corporation, 
survived  the  dissolution  of  the  charter,  and 
was  not  extinguished  by  the  judicial  forfeit- 
ure t>f  the  same;  that  the  liability  was  a 
statutory  one,  in  the  nature  of  a  specialty, 


and  was  not  barred  until  twenty  years;  that 
the  value  of  the  stock  must  be  estimated  ac- 
cording to  the  valuation  put  upon  it  by  the 
charter,  namely,  one  hundred  dollars  per 
share;  that  all  the  stockholders  who  had 
given  notice  according  to  the  terms  of  the 
act,  were  exempt,  unless  the  failure  took 
place  within  six  months  thereafter;  that  all 
other  stockholders,  whether  they  had  trans- 
ferred their  shares  or  not,  were  liable  for  the 
redemption  of  the  bills ;  and  that  a  judg- 
ment, Ji,  fa,  and  return  of  nuUa  lona,  in  a  suit 
against  the  corporation,  or  its  asngnees,  was 
sufficient  to  authorize  the  billholder  to  pro- 
ceed against  the  stockholder  personally.  Go, 
SupremeCt,  1863,  Thornton  v.  Lane,  11  Ga.  459. 

248.  In  an  action  by  a  billholder  against 
a  stockholder  of  a  bank,  to  enforce  the  ulti- 
mate liability  of  the  latter  to  redeem  the 
bills  of  the  bank, — ffeldy  that  a  transfer  of 
stock  made  on  the  books  of  the  bank,  by 
the  cashier,  free  access  being  secured  to  the 
defendant,  by  law,  for  the  purpose  of  inspect^ 
ing  said  books,  was  prima  facie  evidence  of 
his  ownership  of  the  shares.    Ih, 

249.  Foreign  corporation.  Where  the 
statutes  of  a  State  creating  corporations 
make  the  stockholders  liable,  but  withoui 
prescribing  the  mode  of  making  this  liabili- 
ty available  to  the  creditors,  the  course  of 
proceeding  in  another  State,  must  be  rega- 
lated  by  the  laws  of  the  State  where  the 
remedy  is  sought.  Me.  Supreme  Ct,  18il, 
Drinkwater  «.  Portland  Marine  Railway  Go. 
18  Me,  86.  Ck)mpare  KelsaU  «.  MardiaUf  1 
C,  B,  N,  S,  241. 

250.  A  creditor  of  a  foreign  o(»poratioxi, 
the  stockholders  of  which  are  individually 
liable  for  its  debts  under  the  statutes  of  the 
State  of  its  incorporation,  by  reason  of  the 
failure  to  pay  in  the  whole  amount  of  the 
capital  stock,  cannot  maintain  a  bill  in  equi- 
ty in  Massachusetts,  to  enforce  his  claim 
against  the  stockholders,  although  some  of 
them  are  residents  of  the  latter  State,  and 
the  biU  is  alleged  to  be  brought  in  behalf  of 
all  the  creditors.  Maes,  Supreme  CL  1862, 
Erickson  v.  Nesmith,  4  AUen,  288. 

261.  A  creditor  of  a  corporation  estab- 
lished in  New  York,  under  the  statute  of 
N.  Y.  of  1848.  ch.  40.  cannot  maintain  an  ac- 
tion in  Massachusetts  to  enforce  his  claim 
personally  against  a  stockholder  or  officer  of 
the  corporation.  Mass,  Supreme  Ct,  1866, 
Halsey  v.  McLean,  12  AUen^  438. 
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252.  Suits  against  an  association  consist- 
ing of  seven  or  more  persons  under  the  New 
York  statute  must  be  brought  against  the 
president  or  treasurer  of  such  association, 
and  the  remedy  against  their  joint  property 
be  exhausted  before  an  action  can  be  brought 
against  the  indiyidual  associates.  N.  Y.  8un 
periar  Ot.  1868,  Bobbins  «.  Wells,  1  Bobertmm, 
666. 

258.  Asdgneeinhttilniiptcy.  The  qual- 
ified liability  of  a  member  of  a  manufactur- 
ing corporation,  for  the  debts  of  the  corpora- 
tion, is  not  a  debt  within  the  Massachusetts 
insolvent  law  of  1888,  ch.  168,  that  can  be 
proved  against  the  estate  of  the  insolvent. 
JfoM.  Bapreme  OU  1841,  Eelton  «.  Phillips,  8 
Jftf^61. 

B.  Effect  of  judgment  against  company. 

2o4.  As  evidence.  That  a  judgment  re- 
covered against  a  corporation  is  presumptive 
evidence  of  its  indebtedness  in  a  subsequent 
action  against  a  stockholder  to  enforce  his 
individual  liability  for  the  debt, — see  Bel- 
mont «.  Coleman,  21 N,  Y.  96,  and  same  case 
below,  1  BowD.  188 ;  Mdss  «.  McCullough,  7 
Bivrb,  279 ;  Moss  «.  Averell,  10  N.  F.  (6  Sdd.) 
449. 

255.  A  judgment  against  a  corporation 
as  acceptor  of  a  draft  is  prima  facie  evidence^ 
in  an  action  against  a  stockholder  on  his  in- 
dividual liabiUty,  that  the  draft  was  properly 
drawn  and  accepted  by  a  duly  authorized 
officer  of  the  company,  if.  Y,  Supreme  Ct. 
1861,  Hoagland  «.  BeU,  86  Barb.  67. 

256.  Upon  trial  of  a  motion  for  an  execu- 
tion against  an  alleged  stockholder  in  a  rail- 
road corporation,  upon  a  judgment  rendered 
against  the  corporation,  the  judgment  is  con- 
dufdve  evidence  of  the  indebtedness  of  the 
corporation  to  the  plaintiff  and  its  validity 
cannot  be  inquired  into.  But  it  is  competent 
for  the  defendant  to  show  that  it  has  been 
discharged.  Iowa  Supreme  Ct  1862,  Corse  v. 
fianford,  14  Imoa,  286. 

257.  In  Maine  a  judgment  against  a  cor- 
poration is  binding  upon  the  stockholders 
tin  reversed,  and  is  conclusive  upon  them  m 
a  subsequent  suit  against  them  by  the  same 
plaintiff  [81  Me.  67 ;  89  Id.  85].  Me.  Su^ 
preme  Ct.  1860,  Milliken  v,  Whitehouse,  49 
Me.  527. 

25S.  A  stockholder  in  a  railroad  corpora- 
tion, liable  for  the  corporate  debts,  is  so  fiur 
privy  to  the  proceedings  to  which  the  cor- 


poration is  a  party,  as  to  be  entitled  to  bring 
error  to  reverse  a  judgment  against  it ;  but,  un- 
til reversed,  such  judgment  is  valid  as  against 
him.  Me.  Supreme  Ct,  1854,  Came  v.  Brig- 
ham,  89  Me.  85. 

259.  (Hher  proof.  In  an  action  against 
stockholders  in  a  railroad  corporation,  to 
charge  them  personally,  under  the  N.  T.  act 
of  April  15, 1854,  the  plaintiff  must  not  only 
prove  a  judgment  against  the  corporation, 
and  that  execution  has  been  returned  un- 
satisfied, but  he  must  also  prove  that  the  debt 
for  which  the  judgment  was  recovered  was 
one  of  the  sort  named  in  the  act.  When 
this  is  done,  the  amount  due  on  the  execu- 
tion is  the  rule  of  damagesi  iV.  Y.  Supreme 
Ct.  1857,  Conant  v.  Van  Schaick,  24  Ba¥b. 
87. 

260*  What  evidence  of  the  indebtedness 
of  a  corporation  upon  drafts  drawn  upon  and 
accepted  by  it,  is  sufi9cient  to  sustain  an  ac- 
tion against  a  stockholder  to  enforce  his  in- 
dividual liability  fbr  the  debt, — see  Bel- 
mont V.  Coleman,  21  N.  Y.  96. 

261.  Rebutting  evidence.  In  an  action 
to  charge  trustees  of  a  New  York  manufac- 
turing corporation  with  personal  liability  for 
a  debt  of  their  corporation,  a  judgment 
against  the  Corporation  is  complete  evidence 
to  prove  the  indebtedness.  Whether  execu- 
tion has  been  returned  or  not  is  immaterial ; 
if  the  judgment  has  been  satisfied,  that  is 
matter  of  affirmative  defence.  N.  Y.  Superior 
Ct.  1861,  Squires  «.  Brown,  22  How.  Pr.  85. 

262.  Affidavit  of  defence.  By  the  act  of  in- 
corporation of  a  coal  company,  stockholders 
were  made  personally  liable  for  all  debts,  &c., 
except  loana  A  judgment  having  been  ob- 
tained against  the  company,  on  edre  famae 
against  stockholders,  an  affidavit  of  defence 
was  filed,  which  did  not  aver  that  the  debt 
sued  for  was  a  loan  to  the  company,  or  that 
the  defendants  served  were  not  stockholders. 
Held^  that,  as  the  judgment  against  the  com- 
pany was  conclusive  as  to  its  rightftOnesSy 
the  affidavit  of  defence  was  not  sufficient. 
Pa.  Supreme  Ct.  1862,  Wilson  v.  Pittsburgh 
&  Youghiogheny  Coal  Co.  48  Pa.  St.  424. 

263.  Creditor's  blU  necessary.  Under  a 
charter  provision  that  the  prop^iy  of  share- 
holders "  shall  at  all  times  be  liable  and  subject 
in  law,^'  in  proportion  to  his  interest, "  to  pay 
and  satisfy  all  debts,'^  &c.,  of  the  corporation, 
"  upon  a  failure  of  the  incorporate  funds  to 
discharge  the  same,"  judgment  against  the 
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corporation  is  not  to  be  regarded  as  sufficient 
to  authorize  an  execution  against  the  share- 
holder ;  but  a  court  of  equity  has  jurisdic- 
tion to  enforce  a  creditor's  bill  against  the 
members  of  a  corporation  collectiyely,  after 
judgment  and  return  of  execution  against  the 
corporation,  concurrently  with  the  cogni- 
zance of  a  court  of  law  over  separate  actions 
against  each  of  them,  upon  their  seyeral  lia- 
bility. JTy.  a,  of  AppedlSy  1836,  United 
Btates  Bank  «.  Dallam,  4  Dmia,  574. 

264.  BecoTering  back  payment.  Where 
a  demand  is  made  upon  a  parishioner  by  an 
officer,  to  satisfy  an  execution  against  the 
parish,  and  it  is  paid  by  him,  he  may  maintain 
an  action  against  the  parish  to  recover  the 
same.  Mom.  Supreme  Ct.  1888,  Keith  v.  Con- 
gregational Parish  in  Easton,  21  Pick,  261. 

C.  Execution  or  other  proceeding,  founded 
on  judgment  against  company. 

265  One  judgment  on  seyeral  demands. 

Under  the  Reyised  Statutes  of  Massachusetts, 
though  a  creditor  who  has  two  demands 
against  a  manufacturing  company,  one  only 
of  which  the  stockholders  are  liable  to  pay, 
recoyers  a  single  judgment  on  all  the  de- 
mands, yet  he  may  leyy  his  execution  on  the 
personal  property  of  a  stockholder,  to  the 
amount  of  the  demand  which  the  stock- 
holders are  liable  to  pay.  JfoM.  Supreme  Ct. 
1843,  Stedman  «.  Eyeleth,  6  Mete.  114. 

266.  And  if  a  person  holds  stock  in  a 
manufacturing  corporation  as  trustee,  and 
also  holds  other  property  on  the  same  tra<^t, 
such  other  property  may  be  taken  for  the 
debts  of  such  company,  if  the  stockholders  of 
the  company  are  liable  to  pay  its  debts.    lb, 

267.  Manleipal  corporations.  An  execu- 
tion issued  on  a  judgment  against  a  municipal 
body,  on  a  bond  duly  executed  by  that  cor- 
poration imposing  a  legal  obligation  upon 
it,  and  constituting  a  yalid  debt  against  it, 
may  be  levied  upon,  and  satisfied  out  of,  the 
private  property  of  an  individual  member  of 
the  corporation.*  Conn,  Supreme  Ct.  1844, 
Beardsley  «.  Smith,  16  Conn,  868. 

268.  Li  Connecticut,  the  members  of  mu- 
nicipal corporations  are  by  law  considered 
as  parties,  individually  as  well  as  in  their 
corporate  capacity,  to  suits  by  or  against  the 
corporation,  and  are  individually  liable  for 
its  debts.    But  this  doctrine  does  not  affect 

*  ApproTed,  Second  Eod.  Soc  of  Portland  «.  Vint  EocL 
Soc  of  Portland,  28  CoiMk  860|  878. 


the  established  rules  of  evidence  applicable 
to  the  competency  of  the  confessions  or  ad- 
missions of  such  members.    75. 

269.  'Where  the  inhabitants  of  towns  are 
charged  by  law  with  the  performance  of 
duties,  and  made  liable  to  a  suit  therefor, 
the  individual  members  are  liable  to  the 
satisfaction  of  the  judgment.  Hence  an  ex- 
ecution against  the  inhabitants  of  a  school 
district  may  be  levied  on  the  property  of  an 
individual  member  of  the  district ;  and  may 
be  so  levied,  in  the  first  instance,  even  if 
there  be  corporate  property  of  the  district^ 
which  can  be  taken  and  appled  towards 
satisfaction  of  such  execution.  JTom.  Su- 
preme Ct.  1848,  GktskiU  «.  Dudley,  6  Mete. 
546. 

270.  Evidence  that  the  prox)erty  of  a 
bank  was  in  the  hands  of  a  receiver, — Beid^ 
to  constitute  sufficient  proof,  that  corporate 
property  could  not  be  found,  within  the  pro- 
vision of  the  law  exempting  property  of  in- 
dividual stockholders  from  payment  of  cor- 
porate debts,  while  corporation  property 
could  be  levied  upon  for  this  purpose.  Conn. 
Supreme  Ct.  1866,  Paine  v.  Stewart,  88  Conn. 
516. 

271.  Form  of  execntion.  Under  the  stat- 
ute (Mass.  act  of  1818,  ch.  65,  §  6),  pro- 
viding that  an  execution  against  a  corpo- 
ration, if  not  satisfied  within  a  certain  time 
after  a  demand  on  the  president,  &c.,  may 
be  levied  upon  body  or  estate  of  members, — 
the  execution  served  on  a  member's  property 
&c.,  must  be  the  same  served  on  the  officers 
of  the  corporation.  A  demand  on  one  exe- 
cution does  not  authorize  an  arrest  or  levy 
upon  an  alias*  nor  an  arrest  or  levy  ex- 
cept against  one  who  was  a  member  at  the 
time.  Mass.  Supreme  Ct.  1820,  Leland  v. 
Marsh,  16  Mass.  889. 

Otherwise  by  the  act  of  1817,  ch.  188. 1821, 
Marcy  v.  Clark,  17  Mass.  880. 

272.  And  upon  the  ordinary  execution 
against  the  corporation,  the  sheriff  may,  by 
the  instruction  of  the  creditor,  take  the  body 
of  a  stockholder ;  and  it  forms  no  objection 
to  the  arrest  that,  in  his  return,  he  described 
the  person  arrested  as  formerly  an  officer, 
without  mentioning  that  he  was  taken  as  a 
stockholder.  Mass.  Supreme  Ct.  1859,  Bich- 
mond  «.  Willis,  18  Oray,  182. 

*  Compare  Hampaon  v.  Weare,4/(Hoa  18,  wften  it  b  hdd 
that  the  execntloD  ahonld  have  a  daoae  dtrecdng  a  leyj  on 
mmlMn*  pnpsftj. 
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278.  PreTiong  demand.  Under  statutes 
of  Massachusetts  of  1808,  ch.  65,  §  6,  and 
1817,  ch.  188,  an  execution  against  a  manu- 
iacturing  corporation  cannot  be  levied  on 
the  property  of  its  members  unless  there 
has  first  been  a  demand  on  the  president, 
treasurer,  or  clerk  of  the  corporation,  by  the 
officer  who  holds  the  execution,  to  show  to 
him  property  sufficient  to  satisfy  and  pay 
the  sum  due  Uiereon ;  although  on  the  origin- 
al writ,  property  of  the  members  was  attach- 
ed, after  a  de&ult  of  the  corporation  to 
show  to  the  officer  who  held  the  writ,  prop- 
erty sufficient  to  satisfy  the  judgment 
which  might  be  recovered  thereon.  Mom, 
Supreme  Ct.  1842,  Stone  v,  Wiggin,  5  Mete. 
816. 

274.  Eifeeti  That  an  execution  against  a 
corporation,  containing  a  clause  directing  a 
levy  on  the  property  of  certain  individual 
stockholders,  does  not  make  them  *^judg- 
ment  debtors*'  within  the  meaning  of  the 
statutes  relating  to  proceedings  supplement- 
ary to  execution, — see  Bailey  v,  Dubuque 
&C.  R.  R.  Co.  18  Iowa,  97. 

275*  Betnm*  Under  a  statute  which 
made  the  corporators  individually  liable  on 
the  return  of  no  ^^ property  or  estate  ^^  found 
of  the  corporation,  a  return  of  ^^  no  property 
found  ^  is  sufficient.  Officers'  returns  are 
not  required  to  be  technically  precise,  more- 
over '^ property"  comprehends  estate.  Me, 
Supreme  Ct,  1846,  Stanley  «.  Stanley,  26  Jfd. 
191.  And  see  Chaffin  v.  Cummings,  37  Me, 
76. 

278.  ExeenHon  proteets  offloer.  If  the 
only  officer  of  a  corporation  who  has  any 
property  has  been  adjudged  liable  in  pur- 
suance of  the  provisions  of  statute,  as  a 
stockholder,  in  a  suit  against  the  corpora- 
tion for  a  debt,  and  judgment  has  been 
rendered  and  execution  issued  accordingly, 
he  cannot  maintain  an  action  against  a  dep- 
uty sheriff  for  seizing  his  property  upon 
the  execution,  after  demand  made  upon  the 
corporation,  and  refusal  to  pay  the  same. 
MasB,  Supreme  Ot,  1862,  Lee  «.  Dearborn,  4 
^2Z0n,  164. 
#  277.  Attachment.  A  provision  that  the 
property  of  individual  stockholders  may  be 
taken  on  execution  where  there  is  a  defi- 
ciency of  attachable  corporate  property  or 
estate,  does  not  authorize  an  attctchment 
against  the  property  of  members  before 
judgment  against  the  corporation.    Me,  Sit' 


preme    Ct.    1841,   Drinkwater        Portland 
Marine  Railway  Co.  18  Me,  85. 

278.  Under  the  English  statntes  allowing 
creditors  of  a  corporation  to  require  share- 
holders to  show  cause  why  they  should  not 
pay  a  judgment,  a  shareholder,  whose  name 
is  properly  inserted  in  the  last  return  or  me- 
morial filed  at  the  stamp  office,  cannot  get 
rid  of  his  liability  under  J  21  by  a  subse- 
quent Jxmaftde  transfer  of  his  shares.  C.  P, 
1857,  Powis  tJ.  Harding,  1  C.  B,  N,  8.  638. 

279.  The  registrar's  return  of  the  names  of 
shareholders  of  a  joint  stock  company  under 
7  &  8  Vict  ch.  110,  being  made  in  pursuance 
of  a  public  duty,  is  sufficient  prima  fade 
evidence  of  the  fact  of  those  persons  being 
shareholders  to  entitle  a  creditor  to  an  order 
for  execution  against  one  so  named,  if  he  has 
opportunity  to  deny  being  a  shareholder 
and  does  not.  Exch.  1848,  Turner  v.  Metropol- 
itan Live  Stock  Co.  6  Eng.  Bailuf,  Cm.  46. 

280.  Since  the  statute  is  silent  in  respect 
to  the  mode  of  service  of  the  notice  required 
to  be  given  to  the  shareholder,  it  need  not 
be  personally  served  on  him.    lb. 

281*  It  is  no  answer  to  an  application  for 
a  scire  facias  against  a  shareholder  in  a  rail- 
way company,  that  the  works  have  not  been 
completed  within  the  period  limited  by  the 
special  act,  and  that  therefore  the  powers 
granted  to  the  company  **for  making  the 
railway,  or  otherwise  in  relation  thereto," 
are  at  an  end.  C.  P,  1858,  Edwards  v.  Kil- 
kenny &c.  Railway  Co.  3  C,  B.  N,  8,  787. 

282.  On  an  application  by  a  creditor,  who 
had  obtained  judgment  against  a  company, 
for  leave  to  issue  execution  against  a  share- 
holder, under  the  7  &  8  Vict  ch.  110,  }  68,— 
Hdd^  that  a  creditor  seeking  to  avail  himself 
of  its  provisions,  must  show  that  he  has 
first  used  all  due  diligence  to  obtain  satisfac- 
tion from  the  assets  of  the  company,  before 
he  could  be  allowed  to  proceed  for  the  whole 
debt  against  an  individual  shareholder.  EoDch. 
1849,  Thompson  «.  Universal  Salvage  Co. 
6  Eng.  Bailw,  Cos,  10 ;  6  Dowl.  A  L.  465. 

288.  The  English  statute  (7  &  8  Yict.  ch. 
118,  §§  10,  18),  providing  that  ''  it  shall  be 
lawful "  for  plaintiff  to  have  execution  by 
leave  of  Court  against  members,  after  execu- 
tion returned  unsatisfied  against  a  company, 
is  to  be  construed  as  peremptory  and  not 
giving  the  court  any  discretion  to  reftise  the 
execution  when  the  creditor  has  complied 
with  the  conditions  fixed  in  the  statute. 


406         Procedure    [INDIVIDUAL  LIABILITY.]    to  Enforce. 


C.  P.  1856,  Moriflse  v.  Boyal  Britiah  Bank, 
1  a  p.  iV.  iSf.  67 ;  8  Jur.  K  8,  187 ;  26  Law 
J.  Jf.  S.  C.  P,  62.  And  see  HUl  «.  London  &c. 
Ass.  Co.  1  HurU.  d  Jf.  898. 

284.  To  a  seire  faoiAS  agadnst  a  member  of 
a  joint  stock  company  (7  &  8  Yict.  ch.  110), 
to  obtain  satisfaction  of  a  judgment  and 
execution  unsatisfied  against  the  company, 
the  plea  was,  1.  That  due  diligence  had  not 
been  used  to  obtain  satisfaction  by  execution 
against  the  effects  of  the  company.   2.  That 

*  no  order  of  court  had  been  obtained  for  leave 
to  issue  the  icL/a.  EM^  on  demurrer,  to  a 
replication,  that  section  68  of  the  7  &  8  Vict., 
ch.  110,  was  cumulative  only,  and  did  not  pre- 
clude the  plaintiff  from  proceeding  by  Mi./«. 
to  obtain  satisfaction  of  his  judgment  firc»i 
the  defendant  under  the  66th  section.  Q.  B, 
1851,  Marson  9.  Lund,  16  Q.  ^.  844 ;  8  .^.  X. 
dEq.U2;  20  Law  J.  N.  8.  Q.  B.  190.  Com- 
pare Hitchens  v.  Kilkenny  &c.  Railw.  Co.  15 
Jur.  886 ;  20  Law  J,  M  8.  0.  P.  8L 

285.  Where  a  plaintiff  has  recovered  judg- 
ment, and  sued  out  a  fruitless  execution 
against  the  public  officer  of  a  banking  com- 
pany, under  7  Qeo.  4,  ch.  46,  the  court  will 
not  give  the  plaintiff  leave  to  proceed  a^fainst 
fonner  members  by  ^cL/a.  under  section  18, 
unless  it  is  made  to  appear  that  he  has  really 
and  Ixma  fids  attempted  to  enforce  the  judg- 
ment against  the  members  for  the  time  be- 
ing, as  provided  by  the  act  Q.  B.  1840, 
Eardley  «.  Law,  4  P«r.  <6  2>.  879  \\%Ad,A 
El,  802 ;  Exck,  1849,  Bank  of  England  «.  John- 
son, 8  Bxdi.  598;  6  Bowl.  <6  X.  458. 

D.    Actions  at  law  against  members,  &c. 

286.  Demand  before  suit.  In  an  action 
to  recover  from  an  individual  stockholder,  a 
debt  due  from  a  railroad  corporation,  under 
a  provision  making  stockholders  liable  in 
case  of  neglect  by  the  corporation  to  pay  the 
debt,  or  expose  sufficient  personal  property, 
within  sixty  days  after  demand,  it  is  neces- 
sary to  aver  and  prove  that  the  stockholder 
sued  had  notice,  before  the  suit,  of  the  de- 
fault of  the  corporation.  The  nature  of  the 
stockholder's  liability  is  that  of  a  guarantor, 
and  all  the  rules  which  require  notice  to  a 
guarantor  of  the  de&ult  of  a  principal  ap- 
ply with  Ml  force  to  the  contingent  liability 
of  the  stockholder.  N,  H.  Supreme  Cft,  1859, 
Hicks  V.  Bums,  88  JV.  K  141. 

28 7«  An  officer,  having  given  the  notice 
of  his  intention  to  levy  upon  the  private 


property  of  a  stockholder  for  a  debt  of  the 
corporation,  is  not  required  to  give  further 
notice  of  an  intention  to  commence  an  action, 
before  a  suit  to  chaige  such  stockholder  can 
be  instituted.  A  requirement  that  demand 
shall  be  made  on  the  stockholder  before  suit 
against  him  is  not  to  be  implied  if  not  ex- 
pressed in  the  statute.  Me.  Supreme  Ct.  1860, 
Ingalls  «.  Cole,  41  Me,  580. 

288.  Form  of  demand  on  oorporation  be- 
fore suit  against  member.  Under  a  statute 
provision  that  no  suit  shall  be  commenced 
against  the  stockholder  for  a  debt  of  the  cor* 
poration  until  after  a  legal  demand  of  paymoit 
thereof  shall  be  made  upon  the  company  tha 
demand  upon  the  corporation  for  payment  of 
a  debt,  to  charge  a  stockholder,  must  be  per- 
sonal, upon  a  proper  agent,  or  officer,  and  by  a 
person  autiiorized  to  receive  the  thing  de- 
manded, BO  that  payment  may  be  made  at 
once.  2f.  H,  S/upreme  Ct,  1858,  Haynes  «. 
Brown,  W  N,  K  545. 

289*  It  is  not  enough  for  the  creditor  ta 
send  to  the  officer,  by  a  third  person,  a  no- 
tice in  writing  to  pay,  unless  payment  is  ex- 
pressly refused  without  objection  to  the  form 
of  the  demand.    Ih, 

290.  There  is,  however,  no  objection  to 
joining  the  claims  of  several  persons  in  one 
demand ;  and  if  copies  of  the  notes,  or  claims 
demanded,  are  presented,  it  is  not  neceasarf 
to  present  the  originals,  unless  objection  is 
made  on  that  account.    lb, 

291.  The  nature  or  origin  of  the  debt  or 
liability  will  therefore  frequentiy  detennine 
upon  what  officer  or  agent  the  demand  should 
be  made.  Thus  a  demand  for  the  payment 
of  one  of  the  bonds  of  a  railroad  company 
may  properly  be  made,  not  only  upon  the 
treasurer,  but  upon  the  board  ^  directors,  or 
any  member  of  it,  or  upon  the  superintend- 
ent. It  would  be  the  duty  of  any  one  of 
these  either  to  pay  it  or  to  give  notice  to 
those  whose  immediate  duty  it  would  be  to 
pay  it.  N,  H.  Supreme  Ct.  1859,  Harvey  a. 
Chase,  88  if.  H.  272. 

292.  That  where  the  receiver)  appointed 
to  wind  up  the  affairs  of  the  bank,  has  al- 
leged, in  pleading,  that  he  did  not  deem  it  « 
his  duty  to  sue  the  stockholders  on  behalf  of 
the  creditors,  the  creditors  may  oommeooa 
their  suit  against  the  stockholders  without 
first  requesting  the  receiver  to  sue  them, — sea 
Atwood  V,  Rhode  Mand  Agiicultnial  Bank, 
1.B./.876. 
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298.  IMgsolutioii  not  necessarj.  To  ren- 
der a  sliareholder  liable  under  the  N  T.  act 
of  1811,  it  is  not  necessary  there  should  have 
been  legal  proceedings  to  dissolye  the  com- 
pany. When  it  has  ceased  to  act,  and  is 
-without  fbnds,  and  indebted,  it  is  to  be  deem- 
ed dissolved ;  and  an  action  at  law  will  lie  to 
enforce  the  statutory  liability.  N.  Y,  Supreme 
Ct.  1840,  Bank  of  Poughkeepsie  «.  Ibbotson, 
24  Wend.  473 ;  N.  Y.  Ct.  of  ErrarM,  1826, 
Briggs  «.  Penniman,  8  Cow,  887. 

294.  Debt  is  a  proper  action  against  a 
stockholder  for  a  debt  of  the  corporation,  for 
which  he  is  made  liable  by  the  charter.  The 
statute  creates  a  direct  and  immediate  obli- 
gation [1  Haas.  248].  iV.  Y.  Supreme  Ct. 
1886,  Simonson  a,  Spencer,  15  Wend.  548; 
U.  S.  Cire.  Ct  (Jf.  K)  1817,  BuUard  «.  Bell, 
1  Mtuan,  248. 

205.  Pleading.  By  the  common  law,  the 
members  of  a  corporation  are  not  individual- 
Jy  liable  for  the  corporate  debts ;  and  where 
the  liability  is  created  by  a  special  charter 
which  IS  a  private  statute,  it  must  be  pleaded 
in  an  action  or  bOl.  Conn.  Supreme  Ct.  1819, 
Middletown  Bank  «.  Russ,  8  Conn.  135. 

296.  In  an  action  against  stockholders  of 
a  corporation,  to  charge  them  with  a  statute 
liability  for  debts  of  the  corporation,  the  com- 
plaint must  show  that  the  defendants  were 
such  stockholders  at  the  time  at  which  the 
debt  was  c(»itracted.  JV.  Y,  Supreme  Ct. 
1861,  Young  V.  N.  Y.  &  Liverpool  U.  S.  Mail 
Steamship  Co.  15  Abb.  Pr.  69. 

297.  Evidenoe.  In  a  suit  by  a  biUholder 
against  a  stockholder  of  a  bank,  an  exempli- 
fication of  the  record  of  the  case  of  the  same 
plaintiff  against  the  assignee  of  the  bank  is 
admissible  as  evidence  of  the  identity  of  the 
bills  upon  which  suit  is  brought.  Oa.  Su- 
preme Ct.  1855,  McDougald  «.  Lane,  18  Go. 
444. 

298.  Where  proceedings  in  equity  are  in- 
stituted against  an  insolvent  corporation,  and 
receivers  appointed,  &c.,  thereof,  such  pro- 
ceedings are  admissible  in  an  action  at  law 
to  recover  unpaid  installments  against  a  de- 
linquent subscriber,  though  not  a  party  to 
the  bill,  for  the  purpose  of  showing  by  what 
anthority  the  action  is  prosecuted.  Md.  Ct. 
^  Appeals,  1847,  Hall  v.  United  States  Ins. 
Ce.  5  Om,  484. 

299«  In  an  action  against  a  stockholder  to 
jeoover  the  amount  of  an  execution  against 
the  corporation  of  which  he  is  a  member,  it  ] 


is  necessary  to  establish  the  existence  and  or- 
ganization of  the  corporation :  they  must  be 
shown  by  direct  proof.  A  judgment  obtain- 
ed against  the  corporation  is  not  conclusive 
of  the  corporate  existence  in  an  action  to 
which  they  are  a  stranger.  Me.  Supreme  Ct. 
1856,  Hudson  «.  Carman,  41  Me.  84. 

800*  In  an  action  of  assumpsit  against  a 
member  of  a  corporation,  brought  by  one  of 
its  creditors  to  recover  money  lent  to  it,  evi- 
dence is  not  admissible  to  prove  that  the  de- 
fendant informed  other  creditors,  when  they 
lent  money  to  the  corporation,  that  its  mem- 
bers were  individually  liable  for  its  debts,  and 
showed  them  a  by-law  of  the  corporation 
imposing  such  liability.  Mass.  Supreme  Ct. 
1847,  Trustees  of  Free  Schools  in  Andover  v. 
Flint,  18  Mete.  589. 

301*  In  an  action  against  several  parties 
alleged  to  have  been  directors  and  officers 
of  a  chartered  bank,  to  recover  on  bills  is- 
sued by  them  which  had  become  worthless, 
it  is  incumbent  on  the  plaintiff  to  prove  the 
charter,  where,  under  the  act  of  incorpora- 
tion, a  charter  was  necessary  to  create  the 
bank  a  body  corporate.  Pa.  Supreme  Ct. 
1862,  Gardner  v.  Post,  43  Pa.  St.  19. 

302*  Tarianee*  In  a  suit  against  a  stock- 
holder of  a  railroad  corporation  who  is  liable 
for  the  corporate  debts,  on  a  judgment  recov- 
ered by  default  against  the  corporation,  if 
the  record  discloses  a  good  cause  of  action, 
the  defendant  cannot  object  that  in  the  orig- 
inal suit  there  was  a  variance,  and  the  proof 
did  not  support  the  declaration.  Me.  Su- 
preme Ct.  1854,  Came  v.  Brigbam,  89  Me.  85. 

803«  'Witness*  One  stockholder  is  not 
competent  as  a  witness  to  prove  defendant 
to  be  another  stockholder,  in  order  to  make 
him  liable  for  a  debt  contracted  by  the  cor- 
poration. JSr.  Y.  Supreme  Ct.  1843,  Pierce  9. 
Kearney,  5  HiU^  82. 

804.  Amount  of  recovery.  In  an  action 
brought  against  a  stockholder  who  is  bound 
for  the  ultimate  redemption  of  the  bills  issued 
by  a  bank,  '^in  proportion  to  the  amount  of 
shares,  and  the  value  thereof  that  each  indi- 
vidual or  company  may  hold  bx  said  bank, 
in  the  same  manner  as  in  common  actions  of 
debt,"  when  the  record  does  not  show  that 
any  other  bills  of  said  bank  are  due  and  un- 
paid, nor  that  there  has  been  any  other  re- 
covery against  such  stockholder  upon  billii 
of  the  bank,  the  plaintiff  is  entitled  to  re- 
coyer  his  whole  claim,  if  it  does  not  exceed 
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the  amount  of  stock  the  defendant  owns; 
and  ench  payment  may  be  pleaded  in  bar  of 
subsequent  actions.  Ga,  Supreme  CU  1854, 
Lane  «.  Harris,  16  Ga,  217. 

805  Seyering  Judgment.  Under  the  Penn- 
sylyania  statute  respecting  the  personal  lia- 
bility of  members  of  manufacturing  corpo- 
rations, a  recoTcry  may  be  had  against  such  of 
the  parties  sued  as  are  proyen  to  have  been 
stockholders,  though  some  are  included 
against  whom  that  fact  is  not  proved.  See 
McHose  tj.  Wheeler,  45  Pa.  St,  82 ;  S.  P.  Por- 
ter «.  Kepler,  14  Ohio,  127. 

806.  Joining  members  in  action  against 
company.  To  charge  stockholders  of  a  cor- 
poration under  the  Pennsylvania  act  of  April 
7,  1849  (Pamph.  L.  668),  relating  to  manu- 
facturing companies,  for  debts  due  by  the 
company,  it  is  necessary  to  join  them  or  a 
portion  of  them  at  least,  in  the  action  against 
the  coiporation.  Pa,  Supreme  Ct,  1866,  Mans- 
field Iron  Works  v,  Willcox,  52  Pa,  St.  877. 

807.  The  Mass.  statute  of  1851,  ch.  815, 
providing  that  judgments  against  corpora- 
tions shall  not  bind  a  member  unless  sum- 
mons was  left  with  him,  and  that  one  with 
whom  summons  is  left  may  be  admitted  to 
defend  in  any  such  action ;  and  if  it  shall 
appear  that  he  is  not  liable,  Judgment  for  him 
shall  be  entered  on  the  issue  joined,— does 
not  authorize  a  stockholder  to  interpose  a 
defence  to  the  demand,  if  that  be  admitted  by 
the  corporation's  default,  but  only  a  defence 
to  his  liability, — i,  e,  on  the  question  of  mem- 
bership. Maes,  Supreme  Ct  1852,  Holyoke 
Bank  «.  Goodman  Paper  Manuf.  Co.  9 
Cvih,  576 ;  1858,  Utley  v.  Union  Tool  Co. 
11  Gray,  189.  See  also,  Famum  v.  Ballard- 
vale  Machine  Shop,  12  Ckish.  507.  But  com- 
pare Thayer  v.  Union  Tool  Co.  4  Gray,  75. 

808.  Where  several  stockholders  in  a  cor- 
poration are  summoned  to  answer  in  a  suit 
against  the  corporation,  pursuant  to  that  act, 
and  severally  deoy  their  liability,  they  are 
not  entitled  to  a  separate  trial  by  different 
juries.  Maes,  Supreme  Ct.  1852,  Holyoke  Bank 
«.  Goodwin  Paper  Manuf.  Co.  9  Cush,  576. 

809.  Under  the  Massachusetts  statutes, — 
which  provide  that  in  an  action  against  a 
corporation,  a  stockholder  may  be  sunmion- 
ed,  and  that  he  may  defend  as  to  the  ques- 
tion of  his  membership, — ^it  is  necessary  that 
the  plaintiff,  in  order  to  establish  the  indi- 
vidual liability  of  a  stockholder  so  summon- 
ed should  prove  the  articles  of  association 


of  the  corporation.    Mass.  Supreme  Ct,  1868, 
Utley  «.  Union  Tool  Co.  11  Gray,  189. 

810.  If  the  stockholder  so  summoned  does 
not  appear,  but  suffers  judgment  by  de&ult^ 
he  cannot  in  a  collateral  action  deny  the  ex- 
istence of  the  corporation,  or  his  liability  to 
be  arrested  as  a  stockholder  upon  the  exe- 
cution against  the  corporation.  Mass.  Bur 
preme    Ct,  1859,    Bichmond  a.  Willis,  18 

Gray,  182. 

811.  Liability  as  a  stockholder  for  a  judg- 
ment debt  of  a  corporation  is  not  estab- 
lished merely  by  proof,  that,  in  the  suit  in 
which  the  judgment  was  recovered,  the  per- 
son sought  to  be  charged  as  a  stockholder 
was  sunmioned  and  failed  to  appear.  Mass, 
Supreme  Ct.  1862,  Mason  v.  Cheshire  Iron 
Works,  4  AVm,  898. 

812.  A  stockholder  la  a  manufacturing 
corporation  cannot  defend  himself  from 
judgment  against  him  in  an  action  against 
the  corporation,  under  St.  1851,  ch.  815,  by 
showing  that  the  officers  of  the  corporation 
have  sufficient  property  to  pay  the  judgment. 
The  material  question  is,  not  whether  the 
officers  are  possessed  of  sufficient  property 
to  pay  the  debt  when  the  action  is  pending 
in  court,  but  when  the  execution  was  served* 
Mass.  Supreme  Ct.  1858,  Brayton  v.  New 
England  &c.  Co.  11  Gray,  498. 

818.  It  is  not  necessary  for  the  persons 
summoned  as  stockholders,  in  an  action 
against  a  corporation,  under  a  statute  impoo- 
iug  personal  liability  upon  its  members,  to 
file  an  answer  containing  a  specific  denial 
that  the  corporation  has  failed  to  comply 
with  the  statutes  of  the  State  concerning 
corporations ;  but  it  is  incumbent  upon  a 
plaintiff  who  seeks  to  charge  them  with  the 
corporate  debts,  to  prove  that  the  corporation 
has  failed  to  comply  with  some  one  of  the 
requisitions  of  the  statutes,  by  the  omission  of 
which  stockholders  are  rendered  liable.  Mass. 
Supreme  Ct.  1862,  Taylor  v.  New  England 
Coal  &c.  Co.  4  AUen,  677. 

E.  Bill  in  equity. 

814.  Equity  has  eognlsance  of  suits  by 
creditors  to  enforce  the  individual  liability 
of  stockholders.  Where  the  statute  liabU 
ity  of  the  stockholders  is  several  as  well  as 
joint,  and  for  the  whole  amount  of  the  debt, 
without  reference  to  the  amount  of  the  stock 
owned,  they  may  be  sned  before  a  decree  is 
had  against  the  corporation,  and  the  coipo- 
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ntion  may  be  made  a  party  to  the  suit 
against  them.  K  T,  A.  F.  Chan,  Ct.  1845, 
Masters  v.  Rossie  Lead  Milling  Co.  %  Sandf, 
C%w801. 

815.  That  a  creditor's  bill  will  lie  against 
a  stockholder  to  compel  him  to  pay  the 
■momit  of  his  subscription,  not  preyionsly 
paid  to  the  company,  oyer  to  a  creditor  of 
the  company, — see  Henry  «.  Vermillion  & 
Ashhind  R.  R.  Co.  17  Ohio^  187.  And  see 
Ifiers  9.  ZanesviUe  &c.  Turnpike  Co.  11  Ohio^ 
278 ;  and  again,  18  Ohio^  197.  See  also  At- 
wood  V.  Rhode  Island  Agricultural  Bank,  1 
B.  L  876. 

816.  Trial  byjnrynot  a  right  The  New 
York  act  of  1849,  (ch.  226),  to  enforce  the 
responsibility  of  stockholders  in  banking 
corporations  and  associations,  is  not  uncon- 
stitutional as  depriying  the  stockholders  of 
the  right  of  trial  by  jury.  The  affairB  of  in- 
solyent  corporations,  and  the  right  to  enforce 
contribution  from  the  stockholders  were, 
before  the  constitution,  within  the  jurisdic- 
tion of  courts  of  equity,  and  the  trial  by 
jury  did  not  apply  to  them.  N,  T.  Ct,  of 
Appeals,  1858,  Case  of  Empire  City  Bank,  8 
Alfb.  Pr.  192 ;  18  If.  T,  199. 

817.  Bill  for  disoorery.  The  charter  of 
a  manufacturing  corporation  made  the  stock- 
holders jointly  and  seyerally  liable  for  all 
debts  contracted  by  the  corporation,  to  the 
amount  of  the  stock  held  by  them  respect- 
iyely,  and  gaye  creditors  a  right  to  bring 
suit  for  their  debts  in  any  court  haying  cog- 
nizance thereof,  upon  proof  of  demand  of 
payment  made  on  the  proper  officer  of  the 
company,  and  his  refusaL  Hdd,  that  under 
S  Rey.  Stat,  461,  §  45,  a  creditor,  upon  refus- 
al of  payment  on  demand,  might  file  his  bill 
at  once  against  the  stockholders  known  to 
him,  seeking  a  discoyeiy  of  all  who  were 
stockholders  at  the  time  the  debt  was  con- 
tracted, and  for  payment  by  them  of  his  sim- 
ple contract  demand.  N.  T,  Ct,  of  Appeals, 
1852,  Bog^ardus  v.  Rosendale  Manuf.  Co.  7 
N.  T,  (3  SM,)  147;*  Cdnn,  Supreme  Ct, 
1819,  Middletown  Bank  «.  Russ,  8  Conn,  135. 

818.  Where  the  creditor  of  an  insolyent 
corporation,  whose  execution  against  the 
corporate  property  has  been  returned  un- 
satiBfied,  is  ignorant  of  the  names  of  the 
stockholders   whose  shares  of  the  capital 

^  Afl  to  the  force  of  thts  ease  m  a  precedent,  itnce  tbe 
ifdoptton  of  the  new  preetlce,— see  Tonnf  «.  N.  T.  AndUrer- 
pool  SteaiDBhip  Co.  10  AWt,  Pr.  SS9. 


stock  had  not  been  paid  in  full,  he  may  pray 
for  a  discoyery  of  their  names ;  and  idfter  he 
has  obtained  such  discoyeiy,  he  may  amend 
his  bill  and  make  them  parties,  for  the  pur- 
pose of  charging  them  personally  for  the 
deficiency,  to  the  extent  of  their  liability; 
or  he  may  wait  until  a  final  decree  against 
the  corporation  shall  be  made,  and  ihen  file 
a  supplemental  bill  against  the  stockholders, 
for  the  purpose  of  charging  them  for  any  de- 
ficiency which  may  exist  after  applying  the 
assets  of  the  corporation  to  the  satis&ction 
of  the  decree.  N,  T,  Chancery,  1843,  Mor- 
gan f>.  N.  Y.  &  Albany  R  R.  Co.  10  Paige^ 
290;  2  if.  T,  Leg,  Obe.  246 ;  A.  V.  Chan.  Ct. 
1845,  Masters  o.  Rossie  L«id  Mining  Co.  2 
Sandf.  Ch.  801. 

819.  Pleading*  A  bill  in  equity  against 
officers  must  clearly  show  Oiat  the  excess  of 
debts  oyer  and  aboye  the  amount  of  capital 
stock  actually  paid  in,  happened  under  the 
administration  of  the  defendants.*  Mass. 
Supreme  Ct  1862,  Merchants*  Bank  «.  Ste- 
yenson,  5  AUen,  898. 

320.  Multifariousness.  A  bill  against  an 
incorporated  company,  charging  that  the 
corporation  executed  a  fraudulent  deed  of 
assignment,  made  the  corporation  and  the 
trustees  parties,  asking  the  subjection  of  the 
assets  assigned  to  the  satisfaction  of  tho 
claim  of  the  complainants;  and  it  also 
made  the  indiyiduals  who  were  corpora- 
tors parties,  and  sought  to  subject  them  to 
personal  liability,  as  members  of  an  unincor- 
porated association : — Held,  that  the  bill  waa 
defectiye  on  the  ground  of  multifariousness, 
and  should  be  dismissed.  Tenn  Supreme  Ct. 
1850,  Ohio  Life  Ins.  &  Trust  Co. «.  Merchants* 
Ins.  &  Trust  Co.  11  Eumph,  1. 

821.  Pariies*  A  creditor's  bill  to  charge 
stockholders  on  their  unpaid  subscriptions 
should  be  filed  by  the  creditor,  in  behalf  of 
all  the  creditors  ;t  and  if  each  shareholder 
is  liable  only  in  due  proportion  with  the 
others,  it  should  be  filed  against  the  corpo- 
ration and  all  the  shareholders  who  are 
liable,!  so  that  an  account  may  be  taken  of 

*  For  mlea  of  pleading  to  charge  shareholders  with  dM- 
dends  received  by  them,— eee  BIgehnr  «.  Congregational 
Society,  11  VI  888;  Onrood*.  Uiytln,  6  Abb,  Pr.  ^.  &  1. 

t  &  P.  Oreaee  «.  Babeoek,  10  Jfgtc.  0C&.  Theotherored- 
itors  shoald  not  be  made  defendants  unless  a  cause  for  It 
Is  alleged.  Touag  «.  N.  T.  k  liveipool  Steamship  Go.  10 
Ahb,  Pr.  nt . 

%  Equity  requires  this  In  aU  cases  where  the  remedy  !• 
solely  by  bill  In  chancery.    Hadley  «.  BusseU,  40  IT,  IT. 
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the  debts  and  assets  and  the  defidenciee  on 
shares.  K  T.  Ct  qf  AjppeaUy  1850,  Mann  «. 
Pentz,  8  iV.  r.  (8  C<m9.)  415. 

822*  A  bank  divided  a  laige  part  of  its 
capital  before  the  expiration  of  its  charter, 
among  its  stockholders,  without  proyiding 
for  the  redemption  of  its  notes.  Seld,  that 
a  bill  in  equity  might  be  maintained  by  some 
of  the  holders  of  the  notes  against  some  of 
the  stockholders,  to  subject  them  to  liability 
for  the  payment  of  the  corporate  debts,  the 
impossibility  of  bringing  all  before  the  court 
being  a  sufficient  excuse  for  dispensing  with 
the  other  parties  in  interest.  U.  8.  Cire.  Ct 
(Me.)  1824,  Wood  «.  Dummer,  8  Maaon,  808. 

828«  As  to  remedy  in  equity  against  estate 
of  deceased  stockholder  where  the  liability 
does  not  suryiye  at  law,*— see  New  England 
&c.  Bank  «.  Newport  Steam  Factory,  6  R  I. 
154 

924.  The  corporation  a  necessary  party  to 
a  suit  to  enforce  individual  liability.  Bo- 
gardus  «.  Bosendale  Manuf  Go.  7  If,  T,  (8 
SM,)  147. 

825.  Decree.  When  the  liability  is  sever- 
al, a  decree  may  be  rendered  against  some, 
when  the  cause  is  in  readiness  as  to  them, 
and  the  cause  proceed  as  to  the  others.  Kp. 
Ct.  o/AppeaU,  1880,  Castleman  v.  Holmes,  4 
J,  J,  Ma/nh,  1. 

828.  Whether  solvent  stockholders  are 
liable  to  pay  more  on  account  of  the  insolv- 
ency of  others,  or  because  the  corporation 
owned  part  of  the  stock, — see  Crease  «.  Bab- 
cock,  ihMetc,  525  ;  Erickson  v.  Nesmith,  46 
N.  K  871. 

F.  Special  proceedings. 

827.  Jurisdiction.  The  statutory  pro* 
ceedings,  taken  under  the  N.  Y.  act  of  1849, 
in  case  of  banks,  are  to  be  presumed  to  have 
been  within  the  jurisdiction  of  the  court, 
unless  the  contrary  appears.  N.  F.  Ct.  of 
Appeali^  1858,  Case  of  Empire  City  Bank, 
8  Alfb,  Pr.  192 ;  18  N.  T,  199. 

828.  What  relbsal  to  pay  notes  consti- 
tutes insolvency  within  that  act.  Case  of 
Mechanics'  Bank,  5  AUb.  Ft.  874;  Living- 
ston V.  Bank  of  New  York,  Jd.  888. 

829.  Mode  of  procedure.  Case  of  Em- 
pire City  Bank,  tupra  ;  Matter  of  Reciproc- 
ity Bank,  22  N.  F.  9 ;   Matter  of  Hollister 


100.    But  It  Ib  a  nile  of  cooTenlence,  and 
fh>in  the  Jnrladictlon  m47  be  areired  »■ 
«.NesmlUi,46/<f.871. 


Bank,  27  IS.  T.  898;  Diven  «.  Duncan,  41 
Barb.  520 ;  Pruyn  v.  Van  Allen,  89  Id.  855. 

I Y.  LiABiLmr  of  Meicbebs  of  Ekglibh 
JomT  Stock  Compai^^ieb  as  Oon- 

TRIBUT0BIE5.* 

880.  That  a  member  may  be  liable  to  the 

creditors  of  the  company,  without  being 
liable  to  have  his  name  inserted  in  the  list 
ot.contributorie8, — see  E^.  Fenwick,  1  De 
Qex  A  B.  557;  18  Law  J.  If.  8.  ch.  112;  18 
Jur.  204. 

881  •  That  he  may  be  liable  as  contribu- 
tory without  being  directly  liable  to  the 
creditor, — see  Esp.  Cope,  1  Eng.  L.  <fc  Eq, 
87 ;  29  Lavi  J.  N.  8.  28. 

882.  Membership^  how  acquired.  Devi- 
ation from  prescribed  formalities  in  becom- 
ing a  member  often  disregarded  by  the  court. 
Exp.  Straffon,  10  Eng.  L.  &i  Eg,  275;  11  Jur. 
485 ;  London  Grand  Junction  Railway  Co.  «. 
Graham,  1  Ad.  A  E.  N.  8.  271 ;  Be  Llan- 
harry  Hematite  Iron  Co.  1  Lata  Bep.  Cham. 
App.  85. 

888.  Mere  agreement  for  shares  or  pay- 
ment of  deposit  not  enough  to  render  liable  as 
contributory.  Thompson's  Case,  5  Eng.  L.  S 
Eg.  8 ;  Exp.  Beardshaw,  15  Id.  880 ;  22  Law 
J.If.  8.  Ch.  15 ;  16  jMr.  1108;  1  Drewfy,2fjfi; 
Capper's  Case,  15  Jur.  145 ;  2  Eng.  L.  A  Eg.  77. 
See  also,  Exp.  Hirschel,  f  5  Jur.  942. 

884.  Mere  membership  of  provisional  com- 
mittee not  enough.  Exp.  Cottle,  2  IT.  Z. 
Cm.  647 ;  1  En^g.  X.  <3fc  JS^.  9 ;  14  Jur.  708. 
(Compare  Besley's  Case,  2  Maxfn,.  d  G.  176 ;  14 
Jur.  704.)  Ekrp.  Hole,  ^I>eG€xA8%i\\  14 
Jur.  910 ;  Exp.  Carmichael,  1  Eng.  L.  S  Eg, 
66;  Exp.  Clarke,  Id.  69. 

885.  Unless  one  has  authorized  expensesu 
Carrick's  Case,  5  Eng.  L.  db  Eg.  114;  JB^. 
Stocks,  15  Eng.  L.  d  Eg.  488 ;  22  Law  J.  If.  8. 
eh.  218  ;  Exp.  Maudslay,  1  Eng.  L.  A  Eg.  61, 
But  compare  Exp.  Terrell,  8  Eng.  L.  A  B^. 
64 ;  15  Jur.  1078;  21  Law  J.If.  8.  eh.  222. 

886.  Or  has  accepted  shares.  Exp.  Sidi- 
ell,  1  8im.  N.  8.  187;  1  Eng.  L.  A  Eg.  194; 
15  Jur.  58 ;  20  Law  J.  If.  8.  Ch.  129 ;  Nich- 
olay's  Case,  4  Eng.  L.  A  Eg.  24 ;  Exp.  Mark- 


^  Thli  llablUty  la  an  obligation  to  ocmtrlbvte,  apon  the 
winding  up  of  snch  a  company  nnder  the  statnte,  to  ths 
ftiada  neceMary  for  the  U^nldallon  of  lla  indebtedBCM. 
Since  the  caaet  are  not  of  graeial  and  direct  arplieatica 
under  the  American  syitein,  thej  ar«  Tery  tviefly  IndkataA 
In  the  text. 
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well,  18  Mg.  L,  A  Eq.  450 ;  Button  «.  TJp- 
ffll,  2  iZ  X.  Com.  074;  1  Eng.  L  d  Eq.  13. 

$87.  Liability  sometimes  limited  to  amount 
of  deposit  Bright  «.  Matson,  U  JEng.  L.  d 
Eq.  1. 

888.  And  detemuaed  by  recovering  the 
deposit  back.    Ap.  Walstab,  1 J^^.  Z.  <£  JB^. 

170. 

889.  Here  application  for  shares  not  suffi- 
cient Conway's  Case,  8  Eng.  L.  A  Eq,  250 ; 
Onion's  Case,  7  Id,  64 ;  Llanharry  Hematite 
Iron  Co.  (Tothill's  Case),  1  Lmo  Bap.  CK  App, 
85  ;  85  Law  J.  IT.  8.  Ch.  120. 

840«  Nor  is  a  "  reservation  *'  by  resolution 
of  the  committee,  without  aUotment  Sharp's 
C»ae,lDeQex,Macn.dQ.fiW;  16Jtfr.  579; 
21  X.  /.  N,  8.  CJl  767. 

841.  Allotment  may  be  sufficient  without 
notice.   Be  New  Theatre  Co.  (Blozam's  Case), 

12  W€ek.  Bep.  700;  88  X.  /.  N,  8.  Ch.  574. 

842.  But  does  not  bind  the  applicant  un- 
less made  in  accordance  with  his  offer.  Ea^, 
Barber,  15  Jur.  51 ;  1  Eng,  L.AEq,  190;  20 
X.  /.  N,  8,  Ch.  146 ;  Etp,  Capper,  14  Jur.  1128 ; 
19  Law  J,  N.  8.  Ch,  894 ;  Manwaring's  Case, 
10  Eng.  L.  A  Eq,  222.  Compare  Ashpitel  v, 
Seroombe,  19  Lew  J.  K  8.  Exeh,  82 ;  Exp, 
Morrison,  15  Jur.  846;  20  Law  J.  N.  8.  Ch, 
296. 

848.  How  far  members  are  exonerated  by 
proving  that  they  were  induced  to  become  so 
by  fUae  representations.  Be  Deposit  &  Gen- 
eral Life  Ins.  Co.  {Eaap.  Ayre),  4  Jur,  N,  8.  596 ; 
27  Law  J,  N.  8,  Ch,  579 ;  Egp.  Parbury,  3  Be 
0exS8.AS]lS  Jur.  725 ;  Brockwell's  Case, 4 
Drewryy  205;  ^Jur.N.  8. 879;  26  Law  J.N.  8, 
Oh. 855;  JCi^.  Matthew, 8 i>0  G'escfi i9. 234;  Be 
Madrid  Bank  (Wilkinson's  Case),  2  Law  Bep, 
Ch.  App.5^6;  86  Law  J,  xV.  8,  C7A.489 ;  Beese 
Biver  &c.  Mining  Co.  (Sh^.  Smith),  2  Law 
Bep.  Ch,  App.  604 ;  36  Law  J.  N.  8.  Ch.  618 ; 
16Xato  Timea^H^. 

844.  Effect  of  subsequent  agreement  to 
apply  part  payment  on  a  large  number  of 
shares  as  payment  in  full  on  a  smaller  num« 
ber.  ExhaU  Coal  &c.  Co.  (Mile's  Case),  10 
Jur.  N.  8.  1018 ;  18  Week.  Bep.  219. 

845.  Effect  of  deposit  Cooper's  Case,  5 
Eng.  X.  A  Eq.  1 ;  Be  Leeds  Banking  Co. 
(Barrett's  Case),  18  Week,  Bep.  541;  Car. 
rick's  Case,  5  Eng.  X.  A  Eq.  114  ;  Best's  Case, 

13  Week.  Bep.  632, 762. 

846.  Deed  of  settlement*  Effect  of  clause 
stipolating  for  limited  liability.  Worcester 
Com  Exchange  Co.  19  Eng.  X.  A  Eq.  627. 


847.  Effect  of  alteration  of  the  instnunent 
after  signature.  Felgate's  Case,  11  Jwr.  N.  8. 
52. 

848*  Liability  not  neoeisarfly  affected  by 
omission  to  sign  the  subscribers'  agreement 
Etp.  Brittain,  7  Eng.  L.AEq.2S;  Estp.  Yel- 
land,  16  Jur.  509;  21  Law  J,  If,  8.  Ch.  852; 
Etp.  Nicholay,  15  Jur.  420. 

849.  Nor  by  the  fact  that  the  deed  of  set- 
tlement had  not  been  executed  by  the  neces- 
sary number.  Eiqt.  Bird,  1  8im.  N.  8.  4!t ; 
15  Jitr.  80;  20Xaii'  /.  N.  8.  Ch.  80. 

850.  Effect  of  signing  the  deed  for  a  part 
only  of  the  shares  allotted.  Be  Great  North- 
em  &c.  Coal  Co.  {Esip.  Cnrrie),  32  Law  J.  N.  5. 
Ch.  421 ;  Exp.  Dodgson,  ^DeG,A8.Q6 ;  14 
Jur,  886 ;  Hay  v.  Willoughby,  15  Eng.  LAEq. 
464;  22  Law  J  N.  8.  249;  17 /«r.  30;  Exp. 
Staffon,  3  Eng.  LAEq.  101 ;  15  Jur.  321. 

851.  liability  of  persons  making  color- 
able subscriptions.  Exp.  Davidson,  8  De  Gex 
A,  8,  21 ;  18  Jur.  722 ;  18  Law  J.  N.  8,  Ch, 
254 ;  In  re  Waterloo  Life  Ac.  Co.  (Sauuder's 
Case),  10  Jut.  X  S.  246. 

8o2«  Subscribing  to  take  shares  without 
liability,  in  payment  of  a  debt.  Esq>.  Wood- 
fall,  3  i>0  (7«7  ift  i9.  63 ;  14  Jwr.  29. 

853.  Holder  of  stock  as  pledgee.  Eosp. 
Price,  19  Law  J.  N.  8.  CK  123;  14  Jwr.  405; 
^  Be  Get  A  8.  146. 

854.  Holder  of  preference  stock  liable, 
although  its  issue  was  unauthorized.  Exp. 
Hitohcock,  Z  Be  9ex  A  8,  ^%  \  13  Jwr,  1023. 
Compare  IBxp,  Coleman,  9  Jur.  N.  8.  813. 

855.  Effect  of  subscribing  as  agent  or 
-trustee.  Be  Southampton  &c.  Boat  Co.  ( J^p. 
Bird),  10  Jur,  N,  8, 138 ;  E^,  Holt  1 8nn.  K 
8,  389;  15/iir.  369;  20  LawJ.N,8.  (7%. 418; 
Mallorie's  Case,  2  Law  Bep.  Ch.  App.  81 ;  86 
Law  J.  N.  8.  Ch.  141;  15  Law  Timee,  JV.  8. 
458. 

856«  Liability  of  husband  in  respect  of 
his  wife's  sharea  Eag^.  Angas,  1  Be  Qex  A  8, 
560  ;  18  Jur,  76 ;  In  re  North  of  England 
Joint  Stock  Banking  Co.  (Sadler's  Case),  8  Be 
Gex  A  8.  86;  18  Law  J.  N,  8.  Ch.  251; 
18  Jur,  674 ;  Exp.  Burlinson,  Z  Be  Qex  A  8. 
18;  IZJur.  849 ;  \H  Law  J.N.  8,  Ch.  250;  Exp. 
Eluht,  Z  Be  Gex  A  8,  210 ;  14  Jur.  898;  19 
Law  J.N,  8.  (7A.  385  ;/nfv  Yale  of  Neath  Aa 
Brewery  Co.  (White's  Case),  9  Be  Gex  A  8. 
157;  19  Law  J.  N.  8.  CK  497;  14  Jur.  454; 
Dodgson  0.  Bell,  8  Eng,  X.  Eq.  542 ;  Exp. 
Doyle,  14  Jur,  542. 

857.  Liability  of  %  fitther  in  respect  of 
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shares  taken  or  trassferred  by  bim  in  ibe 
name  of  his  son.  Fenwick^s  Case,  1  De  Gex  A 
S.657  ;19  Jur,  ^04;  IB  Law  J,  If.  8.  Ch.  112; 
Siep.LitchAe\d^9DeGex4^8,Ul;  19  Law  J, 
If.  8,  Ch.  124 ;  14  Jur.  641 ;  Exp.  Reavdy, 
12  Jur.  1065 ;  1  Ds  G.  <t  8.  560 ;  Stikeman 
«.  Dawson,  4  Bhig.  Baiho,  Cas.  686 ;  In  re 
Beid,  24  Bea/o,  818;  8  Jw.  If.  8,  1015 ;  In 
re  Maxwell,  24  Bea^.  821. 

S58.  Liability  of  the  son  in  such  a  case. 
jBb^p.  Magoire,  Z  De  Gex  &  8.  81 ;  13  Jur, 
678 ;  48  Law  J.  K  8.  Gh.  256 ;  Exp.  Pirn,  8  De 
Gexd}8.11;lSJur.ii72;  IS  Law  J.  If.  8.  Ch. 
269;  Exp.  Pirn,  1  Maen.  <£  G.  291 ;  1  BaU  <£ 
T.  888 ;  19  Law  J.  If.  8.  Ch.  288. 

859*  Proper  practice  wbere  there  are  two 
persons  of  the  same  name,  only  one  of  whom 
is  liable.    Ea^.  Webb,  9  Jur.  If.  8.  856. 

860.  Estate  of  deceased  shareholder,  when 
liable.  Exp.  Armstrong,  1  De  Gex  d  8. 565 ; 

18  Jur.  75;  Exp.  Robinson,  16  Jur.  488 ;  20 
Law  J.N.  8.  Ch.  297 ;  Menx*s  Executors,  15 
•7%4r.489;  20 Zato  J:  iV:  5.  C7A.  298 ;  AEng.L. 
<£  Eq.  40 ;  Be  Nortibem  Coal  Mining  Co.  10 
Eng.  L.  A  Eq.  171 ;  Blakeley's  Executors,  8 
Macn.  &  G.  726 ;  16  Jur.  299 ;  19  Law  J.  If. 
8.  Ch.  566 ;  Orosfeld's  Case,  2  De  Gex,  Mae. 
A  G.  128;  16  Jur.  781 ;  Exp.  Thomas,  1  De 
Gex4i8.  579;  18  Law  J.  If.  8.  Ch.  249;  18 
Jur.  274. 

861.  Derisees,  when  liable.  Exp.  Hamer, 
16  Jur.  555 ;  21  Law  J.  If.  8.  Ch.  882. 

862.  Executors  sometimes  liable  in  per- 
sonal capacity.  Be  Leeds  Banking  Co. 
(Feamside's  Case),  1  Law  Bep.  Ch.  App.  281 ; 
12  Jur.  If.  8.  60;  18  Law  Timee,  IT.  8.  694. 

863.  Liability  of  assignees  in  bankruptcy. 
Exp.  Stone,  8  De  Gexd  8.220;  liJur.  965*,^ 
Euper's  Assignees'  Case,  8  De  Gex  di  8.11Z; 

19  Law  J.  If.  8.  Ch.  165;  14  Jur.  285; 
Chappie's  Case,  17  Eng.  L.  db  Eq.  516 ;  5  De 
Gex  A  8.  400. 

864.  Effect  of  transfer  to  exonerate  trans- 
ferror.   Exp.  Sutton,  14  Jur.  966. 

865.  Assent  by  the  company  to  transfer 
of  shares.  Chartres*  Case,  1  De  Gex  S  8. 
681;  Be  Yale  of  Neath  &c.  Brewery  Co. 
(Walter's  Case),  Z  De  Gex  A  8.  149;  af- 
firmed, 19  Loiw  J.  If.  8.  Ch.  501 ;  14  Jur.  566 ; 
Exp,  Gordon,  8  De  Gex  A  8. 249 ;  Exp.  Bern- 
ard, 11  Eng.  L.  S  Eq.  128 ;  Exp.  Crosfeld, 
18  Id.  284;  Exp.  Wood,  17  Id.  286;  Be 
British  Provident  &c.  Aas.  Soc.  (Lane's  Case), 
8  New  Bep.  60 ;  Be  Herefordshire-  Banking 
€o.  (Buhner's  Case),  12  Week.  Bep.  664. 


366.  Time  when  transferree's  liability  at- 
taches.   Cape's  Case,  19  Eng.  L.  A  Eq.  1. 

867.  Forfeltnre,  surrender,  &c.  One 
whose  shares  have  been  duly  declared  for- 
feited by  the  company,  not  liable  as  contrib- 
utory. Exp.  Baily,  1  Eng.  L.  &  Eq.  141 ;  16 
Jur.  129 ;  20  Law  J.  N.  8.  Ch.  146 ;  .Bs  North 
Hallenbeagle  Mining  Co.  (Knight's  Case),  2 
Law  Bep.  Ch.  App.  821 ;  86  Law  J.  If.  8.  Ch. 
817;  Be  Taristock  Ironworks  Co.  (Lyster's 
Case),  4  Law  Bep.  Eq.  Cas.  288 ;  36  Law  JC 
N  8.  Ch.  616 ;  16  Law  Times,  If.  8.  824. 

868.  In  what  cases  shareholders  will  be 
exonerated  from  liability  by  surrendering 
their  stock  and  being  discharged  by  the  di- 
rectors. Exp.  Bennett,  27  Eng.  L.  <t  Eq.  572 ; 
Exp.  Besly  4  Id.  149 ;  16  Jur.  628 ;  Exp. 
Burton,  18  Eng.  L.  A  Eo^.  486 ;  Spackman's 
Case,  13  Week.  Bep.  479;  Lord  Belhayen's 
Case,  84  Law  J.  If.  8. 508 ;  Stanhope's  Case,  1 
Law  Bep.  Ch.  App.  161;  85  Law  If.  8.  296 ; 
Blake's  Case,  13  Wedb.  Bep.  486;  Brother- 
wood's  Case,  81  Beat.  865. 

869.  Liability  of  retiring  directors.  Ea^. 
Stanhope,  Z  De  Gex  A  S.  198;  19  Law  J.  If, 
8.  Ch.  889 ;  Exp.  Busk,  14  Jur.  947 ;  19  Law 
J.  If.  8.  Ch.  891 ;  affirmed,  16  Jur.  843 ;  21 
Law  J.  If.  8.  Ch.  688 ;  Exp.  Cockbum,  16 
Jur.  28 ;   1  Eng.  L.  <fe  Eq.  189. 

870.  Effect  of  a  transfer  to  the  company. 
Be  British  Provident  &c.  Society,  11  Week. 
Bep.  1044;  ^.Bagge,4j^.X. &Eq.l2\  20 
Law  J.  If.  8.  Ch.  229 ;  18  Beav.  162 ;  Short- 
ridge  V.  Bosanquet,  17  Eng.  L.  <k  Eq.  881 ; 
22  Law  J.  If.8.4S;  16c7t£r.919;  jSS^.  Lewis, 
10  Eng.  L.  A  Eq.  162. 

37 !•  Or  to  an  officer  wbo  purchased  for 
the  benefit  of  the  company.  Exp.  Bichmond'a 
Executors,  18  Jur.  727 ;  Hollowey's  Case^  1 
De  Gex  A  8.  777 ;  18  Jur.  954  ;  Benham^s 
Case,  18  Week.  Bep.  488. 

872.  Admission  of  liability,  or  eyen  part 
payment,  not  conclusive.  Eocp.  Tanner,  9 
Eng. L. &Eq.  162 ;  Exp.  Hall,  ZDe  Gex&  8. 
214;  14«/t^r.909;  19  Law  J.  N.  8.  OK  21^  \ 
Exp.  Holroyd,  6  Eng.  L.  &  Eq.  150. 

878.  Eqaitable  right  of  contribution  as 
between  certain  members,  not  ground  for 
modifying  the  amounts  for  wbich  they  most 
contribute  in  the  winding  up  proceedings. 
Exp.  Sutton,  9  De  Gex  A  8. 262 ;  14  Jur.  966 ; 
Eap.  Morgan,  In  re  Vale  of  Neath  &c. 
Brewery  Co.  1  Mam.  A  G.  225;  1  HtJl  <fi 
Tw.  320 ;  18  La/w  J.  N.  8.  Ch.  265 ;  18  Jur. 
665. 
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INJUNCTIOK, 

1.  Power  to  ei^ioiii  a  corporatioiu    In 

general  a  court  inyested  idth  foil  chancery 
powers,  has  power  to  interfere  by  injunction 
to  prevent  a  corporation  from  acting  in  ex- 
cess of  the  powers  conferred  upon  it,  to  the 
irreparable  injury  of  the  party  complaining. 
Pa,  Supreme  Ot.  1855,  Sandford  o.  Catawissa 
Ac,  B.  R.  Co.  24  Pa.  St,  878;  Chancery  1886, 
Spencer  «.  London  &  Birmingham  Railway 
Co.  1  Eng.  BaUw,  Cos.  159;  1888,  River  Dun 
Nay.  Co.  e.  North  Midland  Railway  Co.  Id, 
185 ;  BoU$  Ct,  1885,  Att.  Gen.  «.  Mayor  &c 
of  liyerpool,  1  MyL  db  0. 171.  And  see  Rig- 
by  V.  Great  Western  Railway  Co.  4  Eng, 
BaUui,  Cae,  175 ;  Webb  v.  Manchester  &  Leeds 
Railway  Co.  1  Eng,  BaOw.  Cos,  576 ;  4  Myl 
S  C,  116;  Holyoake  «.  Shrewsbury  &  Bir- 
mingham Railway  Co.  5  Id.  421. 

2.  A  court  inyested  with  full  chancery 
powers  may  restrain  a  corporation  firom 
doing  an  unconscionable  thing  outside  of,  as 
well  as  within,  its  ordinary  business  sphere. 
Pa.  Supreme  Ct,  1867,  Big  Mountain  Ln- 
proyement  Co*s  Appeal,  54  Pa,  St  861. 

8*  The  remedy  by  injunction  extends  to 
all  acts  that  are  contrtuy  to  law  and  preju- 
dicial to  the  interests  of  ^e  community  and 
for  which  there  is  no  adequate  remedy  at 
law.  Hence,  either  of  two  conflicting  bodies 
of  men,  claiming  to  hold  one  and  the  same 
office,  under  a  corporation,  at  one  and  the 
same  time,  may  apply  to  the  courts  for  an 
ii^imction  to  restrain  the  other  from  the 
usurpation  of  powers  to  which  it  is  not 
legaUy  entitled.  Pa,  Supreme  Ct.  1864,  Kerr 
•.  Trego,  47  Pa.  St.  292. 

4.  When  saetf  ii^nnctlon  will  be  granted^ 
generaDy.  A  corporation  constructing  worl^ 
beyond  what  is  necessary  for  the  purposes  of 
their  incorporation,  and  beyond  what  is  con- 
templated by  their  charter,  will  be  restrained 
by  injunction  from  continuing  their  erections 
beyond  the  limits  allowed.  iT.  J.  Ct.  of  Er- 
rors^ 1855,  Newark  Plank  Road  Co.  v.  Elmer, 
lStoekt,7U. 

5*  One  coiporation  haying  a  yested  right 
may  obtain  an  injunction  to  restrain  another 
corporation  from  interfering  with  them,  when 
the  damage  threatened  is  of  an  irreparable 
and  permanent  character,  and  particularly 
when  the  defendants  are  acting  under  color 
of  their  charter.  Fla.  Supreme  Ot.  1862,  Flo- 
rida Ac.  R.  R.  Co.  «.  Penaacola  &  Georgia  R. 
R.  Co.  10  Fla.  (2  Odlb.)  145. 


6.  When,  at  snit  of  member.  A  corpora- 
tion may  be  restrained,  by  injunction  at  the 
suit  of  an  indiyidual  member  from  applying 
the  corporate  property  to  purposes  not 
authorized  by  their  incorporation.*  Md. 
Chancery^  1829,  Binney's  Case,  2  Bland,  99. 

7*  The  facts,  that  the  expenditure  has 
been  authorized  by  a  regular  corporate 
meeting; — that  the  State  is  a  stockholder; 
— or  that  the  corporation  (if  found  within 
the  jurisdiction  of  the  court),  exists  under  a 
charter  granted  by,  or  holds  property  situa- 
ted within,  a  foreign  State, — do  not  preyent 
the  application  of  this  rule.    Ih. 

8*  Where  a  contract  made  with  a  corpo- 
ration to  do  certain  work,  is  MfiUed  to  the 
satisfaction  of  the  board  of  directors  mana- 
ging the  corporate  concerns,  and  it  appears 
that  such  work  has  been  done  on  fayorable 
terms,  and  is  beneficial  to  the  company,  a 
court  of  equity  will  not,  on  the  allegation 
of  one  of  the  corporators  that  there  was  a 
secret  agreement  between  one  of  the  direct- 
ors and  the  contractor,  looking  to  a  diyision 
of  the  profits,  ei\}oin  the  payment  of  the 
stipulated  compensation.  iT.  C.  Supreme  Ct. 
1860,  Hayens  v.  Hoyt,  6  Jones  Eq.  115. 

9.  —  of  stockholder.  A  stockholder  in  a 
bank  is  entitled  to  an  ii\junction  to  restrain 
its  officers  from  the  continued  commission  of 
acts  which  are  contrary  to  law,  and  may  en- 
danger the  existence  of  the  charter,  although 
upon  the  affidayits  exhibited  on  both  sides, 
the  truth  of  the  charges  is  left  in  doubt. 
Under  such  circumstances  the  awarding  ot 
an  iigunction  can  do  no  injury,  and  only 
giyes  the  stockholders  a  proper  measure  ot 
protection.  Pa.  Supreme  Ct,  1857,  Mander- 
son  «.  Commercial  Bank,  28  Pa.  St.  879. 

10.  The  act  incorporating  a  bank  proyid- 
ed  that  a  minority  of  the  directors,  the 
president  being  one,  should  form  a  board  or 
quorum  for  the  transaction  of  any  business; 
^*  but  ordinary  discounts  may  be  made  by  the 


*  Tfaat,inIb8^and,fheeoartofcluuicery  wninotreetraJn 
a  corporadon  from  applying  to  Fwllament  for  an  enlaiye- 
ment  of  its  oorporate  powers,  at  the  Initance  of  a  Bhar»- 
holder  dlisatisfled  with  the  proposed  change, — eee  Wars  9, 
Grand  Junction  Water  Works  Co.  9  Buss.  A  M.  470. 

Ohanoery  will,  in  proper  cases,  grant  an  injunction  to  re- 
strain parties  from  applying  to  Parliament  for  a  private  act 
or  an  act  respecting  property.  But  it  will  not  do  this  merely 
upon  the  ground  that  such  act  would  interfere  with  existing 
rights,  whether  they  exist  by  the  tenure  of  property  or  by 
virtue  of  contaraek  Heathcoto  v.  North  Staffordshire  Rail- 
way Go.  9  BdU  d  T.  889;  14  J^.  860;  2  ifoon.  A  G. 
100;  tSng.  BaUm.  Cm,  W8. 
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preside&t  and  fbnr  directors^''  and  "  tlie  rate 
of  discount  at  which  loans  shall  be  made 
shall  not  exceed  one  half  of  one  per  centam 
Ibr  thirty  days.'*  BM,  that  on  ^xx>f  to  the 
court,  of  the  disoonnting  of  paper  by  the 
cashier  and  president  without  four  directors, 
and  that  notes  had  been  discounted  at  rates 
greater  tha^  that  allowed  by  charter,  there 
was  sufficient  ground  for  a  tempozary  in- 
junction,   lb. 

!!•  On  a  bill  by  stockholders  of  a  bank, 
charging  the  directors  with  fraud  and  cor- 
ruption in  the  management  of  an  election 
merely,  an  injunction  restraining  them  from 
exercising  their  office,  will  not  be  granted 
in  lii/mins^  before  the  coming  in  of  the  an- 
swers. K  F.  Chaneeryf  1829,  Ogden  «.  Kip, 
6  J<^n$.  €K  14MK 

12.  —or  of  officer.  The  power  of  a 
court  of  equity  to  grant  an  injunction,  in  a 
suit  by  a  trustee  of  a  corporation  to  restrain 
his  eo-trusteP4  from  mismanaging  the  prop- 
erty of  the  corporation,— Kxmsidered.  Lati- 
mer «.  Eddy,  46  Ba/rb^  61. 

18^  What  damage  nrast  be  sliown*  The 
plaintiff  must  show  that  he  has  sustained,  or 
will  sustain  substantial  damage  from  the 
violation  of  a  legal  right,  if  the  act  which  he 
seeks  to  enjoin  is  continued  or  committed. 
Chancery^  1848,  Holyoake  v.  Bhrewsbuiy  & 
Birmingham  Railway  Co.  6  Eng,  Ea/iho, 
Ca$,  421. 

14.  It  is  not  competent  for  one  who  suf- 
fers damage  in  common  with  others,  only,  to 
maintain  a  bill  to  eigoin  a  corporation  from 
the  continuance  of  a  public  nuisance,  under 
color  of  legislatiye  grant.  Gonn,  Supreme 
Ct.  1842,  Bigelow  e.  Hartford  Bridge  Co.  14 
O&ML  565;  1845,  O'Brien  «.  Norwich  & 
Worcester  R  R  Co.  17  Id,  872. 

15.  When  an  ii^iinctlon  win  be  denied. 
Equity  will  not  interfere  to  leliefve  against 
the  proceedings  of  the  goyeming  body  of  a 
corporation,  unless  it  be  shown  that  idl  the 
means  of  compulsion  in  the  power  of  the 
corporation  have  been  resorted  to  in  yain,  as 
by  calling  general  meetings  of  the  corpora- 
tors, &c.,  or  that  no  power  remains  with  the 
general  body  by  reason  of  their  numbers 
haying  been  reduoed  too  low,  so  that  the 
corporation  is  yirtuaQy  suspended.  Chan- 
eery^  1848,  FosB  o.  Harbottle,  2  Eare^  461, 

4V4. 

16.  That  if  upon  an  application  for  an  in- 
junction to  restrain  a  railway  company  from 


prosecuting  certain  works,  it  appears  that 
the  company  intend  to  abandon  the  work 
sought  to  be  restrained,  the  court  will  not 
grant  the  ii^unction, — see  Logan  e.  Coor- 
town,  6  Eng.  L,  4  Eq.  171. 

17.  A  motion  for  a  temporary  ii^unctioii 
to  restrain  the  construction  of  a  railroad  waa 
denied,  as  being  a  yiolation  of  the  spirit  aS 
the  rule,  which  forbids  the  issuing  <tf  an  in- 
junction to  restrain  the  constructioQ  of  a 
public  work  authorized  by  a  law  of  the 
State,  until  after  hearing  upon  the  rule  to 
show  cause.  N.  J.  Chaneery,  1862,  Ddaware 
&  Raritan  Canal  Co. «.  Baritan  &a  R  R  Co. 
14  JT.  X  Eg.  (1  MeCark)  445. 

18.  That  carrying  on  banking  operatiooe 
contrary  to  law  is  not  such  a  nuisance  as 
may  be  restrained  by  an  injunction,*  ■  ooe 
Att  Gen. «.  Utica  Ins.  Co.  2  Mm.  Ck,  871 ; 
Att  Gen.  e.  Bank  of  Niagara,  1  Bopk  854. 

19.  Ii^nBctton  In  behalf  of  a  eorpontioB* 
An  iiyunction  wiU  be  granted  to  preyont  an 
act  tending  to  disable  a  corporation  fiona 
exercisicg  their  franchise,  as  well  as  to  re- 
strain a  party  from  yiolating  it  by  attempt- 
ing to  participate  in  its  exdusiye  priyilcgea. 
U,  8.  Bupreme  Ct.  1824,  Osbom  «.  Bank  of 
the  United  Statea  2  Wheat.  788. 

20.  A  regularly  i^>pointed  committee  of  a 
yoluntaiy  religious  society,  who  an  in  the 
actual  possession  of  certain  prenuses  used  as 
a  church  and  burying  ground,  may  file  a  bill 
to  restrain  the  heirs  of  the  donor  from  dis- 
turbing their  possession,  as  no  action  at  law, 
eyen  if  one  could  be  brought  by  each  a  so- 
ciety, would  afford  an  adequate  remedy  for 
aninjury  to  property  of  this  character.  And 
although  it  might  haye  been  well  for  the 
plaintiifc  to  produce  a  formal  yote  authona- 
ing  them  to  act  for  the  society,  they  may 
sue,  according  to  the  &miliar  practioe  of 
equity  where  the  parties  are  numerousi  la 
behalf  of  themselyes  and  others  hayings  a 
like  interest,  for  purposes  common  and  bene- 
ficial to  all.  UlS.  Oua^rmM  OL  1829,Beatty 
e.  Kurtz,  2  Pet.  666. 

^1.  Bight  lost  by  delay.  A  stockholder  is 
not  entitled  to  a  remedy  by  iigunction 
against  a  departure  from  the  original  olgects 
of  the  incorporation,  unless  he  has  shown 
himself  prompt  and  yigilant  in  the  aaaertioii 

•  When  liiJiinottoDi  agaiint  tanki  dioidd  b«  gnatad.  In 
a  time  of  fenanl  tupoulaD  of  tptdt  pajmentt,  m%  Ut- 
iiigrton«.BuikofNe«rT«fk,96JS(ir6i8M;  HAlib.Pr.m^ 
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of  his  Tights;  it  will  not  do  for  him  to  wait  tion,  to  make  ereiy  person  a  party  to  the 

until  the  mischief  of  which  he  complains,  is  suit,  who  coold  by  any  possibility  be  its 

accomplished.  Ohio  Supreme  Ct.  1656,  Chap-  agent  in  doing  the  prohibited  act.   '  J(. 

man  v.  Mad  Biver  R  R  Co.  6  Okie  St,  26.  Where  an  injunction  against  a  corpo- 

(Oritckf.)  119.  ration  is  served  on  its  president,  it  is  his 

2S*  That  where  the  application  is  to  re-  doty  to  prevent  the  other  officers  of  the 

strain  the  company  from  proceeding  by  an  corporation  from  doing  any  thing  as  such 

action  at  law  to  enforce  their  poweis,  it  must  officers,  contrary  to  the  order  of  the  comt ; 

be  made  in  proper  time  after  the  commence*  and  if  he  conceals  from  sach  officers  the 

ment  of  the  action, — see  Thorpe  e.  Hughes,  fact  that  an  injunction  has  been  served  up- 

B  Mylne  db  O.  742.  '  on  him,  and  allows  them  to  go  on  and  do 

28«  A  complainant's  right  to  an  injuno-  acts  in  violation  of  it,  it  is  a  breach  of  the 

tion  to  restrain  a  railway  company  from  iigunction  on  his  park     N,   7*.   Cfhancery^ 

completing  their  works,  may  be  lost  by  an  1848,  Bank  Commissioners  «.  City  Bank  of 

acquiesence  in  the  erection  of  the  works,  un-  Buffalo,  cited  in  1  Bof^.  Ch,  636. 
der  knowledge  of  their  extent.     Chancery^ 
1838,  Attorney   General  «.  Manchester  & 
Leeds  Bailway  Co.  1  jBfnuf,  Saiko,  Com,  486 ; 

1840,  niingworth  «.  Manchester  &  Leeds  INSOl-VBNOT. 

Bailway  Co.  d  Id.  187.  1.  What  eOnstitutes.   That  the  same  defl- 

24.  Obligattons  of  officers  under  ti^unc-  mtionof  insolvency  which  applies  to  ordina- 
tion against  company.  An  iigunction,  al-  ry  traders  is  applicable  also  to  a  corporation 
though  addressed  exclusively  to  a  corpora-  '  engaged  in  the  manufacture  and  sale  of  pi- 
tion,  operates  upon  those  members  and  offi-  anos, — see  Hazelton  «.  Allen,  8  AUm^  114.  ^ 
cers  of  the  coqmration  by  whom  the  corpo-  j  2.  A  corporation,  like  an  individual,  is  in- 
rate  will  is  manifested  and  corporate  acts  solvent  when  it  is  not  able  to  pay  its  debts.  Li- 
performed;  and  creates  a  duty  for  which  solvency  means  a  general  inability  to  answer, 
they,  as  parties  to  the  suit,  are  personally  in  the  course  of  business  the  liabilities  exist- 
responsible.  JT.  F.  Ct,  af  Appeals^  1858,  ing  and  capable  of  being  enforced.  [3  You. 
People  «.  Sturtevant,  0  JT.  F.  (6  Sdd,)  268.    ,  &  Jer.  459;  2  Bouv.  Inst  157 ;  1  Johns.  870; 

25.  Li  an  action  by  individual  corporators  3  Mann.  &  G.  158 ;  4  Bing.  20 ;  1  Mete.  866 ; 
of  the  city  of  New  York,  against  the  mayor,  |  1  Sandf.  Ch.  207.]  N,  F.  Ct,  of  Appeals^ 
aldennen,  and  commonalty,  to  enjoin  them  1854,  Brouwer  v,  Harbeck,  9  if.  T.  (5  Seld,) 


from  granting  the  right  to  construct  a  rail- 
road in  the  city,  the  summons  and  complaint, 
with  affidavits  and  an  injunction  obtained. 


589. 

8«  Insolvency,  in  the  abstract,  has  the  same 
signification,  whether  applied  to  corporations 


were  served  upon  the  mayor,  and  the  sum-  or  associations,  and  means  a  general  inability 
mons  and  injunction  were  served  upon  to  pay  cnc*s  debts ;  an  inability  to  frilfil  one's 
members  of  the  two  boards  of  the  common  obligations,  according  to  his  undertaking;  a 
oouncU.  BM,  that  this  was  sufficient  to  !  general  inability  to  answer,  in  the  course  of 
found  proceedings  for  contempt,  for  disobe-  |  business,  the  liabilities  existing  and  capable 
dienoe  of  the  iigunction  by  the  members  of  .  of  being  enforced, — ^not  an  absolute  inability 
the  two  boards.  It  was  not  necessary  to  !  topayone'sdebtsat  some  friture  time,  upon  a 
serve  the  complaints  and  affidavits  upon  the  settlement  and  winding  up  of  all  a  trader's 
individual  members  of  the  common  council  |  concerns ;  but,  not  being  in  a  condition  to 
themselves.  The  efiect  of  an  injunction  or  '  pay  one's  debts  in  the  ordinary  course,  as 
decree  restraining  any  acts  of  a  corporate  ,  persons  carrying  on  trade  usually  do.    [5 


body,  and  addressed  in  the  ordinaiy  way  to 
it)  or  its  agents,  &c.,  is  to  bind  not  only  the 
intangible  artificial  being,  but  also  all  the  in- 
dividuals who  act  for  the  corporation  in  the 
transaction  of  its  business,  to  whose  knowl- 
edge the  injrmction  or  decree  comes.  Unless 
this  be  so,  it  would  be  necessary,  in  order  to 
effectually  bind  a  corporation  by  an  injunc- 


Seld.  689 ;  2  Bell's  Com.  162 ;  4  Cush.  184 ; 
12  O.  R  885;  4  Hill,  654.]  IT.  T.  Supreme 
Ct,  Sp,  T,  1858,  Ferry  ^,  Bank  of  Central 
New  York,  15  Em,  Pr,  445. 

4«  The  refusal  by  a  bank  to  redeem  its  bills 
is  prima  fade  a  failure.  See  Townsends  e. 
Bank  of  Badne,  7  Wis,  185. 

5«  That  the  mere  non-payment  of  debts 
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does  not  constitute  insolvency  within  the  stat. 
ute; — ^insolyency  is  not  a  conyertible  term 
for  a  mere  refuMl  to  pay,  although  the  latter 
may  be  eyideuce  of  it,— see  People  o.  Kerr, 
87  Barb,  857.  Compare  Hoyt  «.  Shelden,  8 
Bow,  267 ;  Bm  Lame  &c.  Hallway  Co.  14 
Jur.  996 ;  Ba  Bimung^am  Benefit  Society,  8 
Sim,  421. 

^  An  insurance  company  cannot  be  said  to 
be  insolvent,  or  to  act  in  contemplation  of  in- 
solvency, merely  because  the  amount  of  risks 
against  which  it  has  insured  greatly  exceed 
its  capital,  especially  if  its  assets  are  more 
than  sufficient  to  meet  all  losses  of  which  it 
has  any  notice  or  suspicion.  It  is  essential 
to  the  success  of  such  a  company  that  its 
risk  should  exceed  its  capital.  N,  T,  Superior 
Ct.  1859,  Holbrook  «.  Basset,  6  Bosw,  147. 

7.  How  j[>royed«  Upon  a  bill  filed  for 
the  appointment  of  receivers  of  a  corpora- 
tion, if  the  question  of  insolvency  be  doubt- 
ful, and  the  conduct  of  the  managers  of  the 
corporation  appears  to  have  been  fair  and 
honest,  the  company  should  have  the  bene- 
fit of  the  doubt ;  as  a  corporation  should 
not  be  disturbed  in  the  proper  transaction 
of  its  business,  unless  its  condition  is  hope- 
less. If,  J.  Chancery y  1848,  Brundred  v, 
Paterson  Machine  Co.  8  Cfrem  Ch.  294. 

8*  The  opinions  of  witnesses  as  to  the  in- 
solvency of  a  corporation,  without  stating 
the  facts  on  which  the  opinions  are  found- 
ed, are  not  evidence  sufficient  to  form  a 
basis  for  the  action  of  the  court  in  such 
cases.    Tb, 

9.  In  New  York  the  mere  failure  of  a 
bank  to  pay  a  debt  due  from  it  on  demand, 
is  not  sufficient  to  authorize  proceedings  to 
be  taken  against  it,  under  section  7  of  N.  Y. 
Laws  of  1849,  ch.  226, — which  provides  that 
a  creditor  of  a  corporation,  the  payment  of 
whose  debt  has  been  refused,  may  at  any 
time  within  ten  days  after  such  refusal,  ap- 
ply to  the  coiurt  for  an  order  declaring  such 
corporation  insolvent.  The  fact  of  refusal 
to  pay,  continued  after  the  ten  days  speci- 
fied in  the  act,  is  not  conclusive  evidence  of 
insolvency;  it  only  shifts  the  burden  of 
proof  from  the  applicant  to  the  bank.  [17 
Barb.  809.]  Jf,  T.  Supreme  Ct.  J^,  T,  1857, 
Case  of  Mechanics*  Bank  of  Williamsburgh, 
6  Mb.  Pr,  874. 

10.  But  wherever  the  existence  of  a  good 
defence  to  the  demand  of  the  creditor  of  a 
bank  is  made  to  appear  on  proceedings  un- 


der the  above  section,  the  proceedings  taken 
must  be  dismissed.  Therefore,  where  the 
demand  of  a  creditor  of  a  bank  was  for 
payment  of  a  sum  of  money  held  by  the 
bulk,  but  -claimed  from  them  also  by  third 
parties, — Hdd^  that  the  bank  showed  a 
good  defence  to  the  claim,  within  the  mean- 
ing of  the  statute,  and  that  the  title  to  the 
fund  could  not  be  tried  in  the  proceedings 
against  the  bank.    lb, 

11.  In  a  time  of  general  suspension  of 
specie  payments  by  banks,  the  mere  fact  of 
suspension  by  aJbank  of  circulation  is  not 
proof  of  insolvency.  A  bank  may  be  regard- 
ed as  solvent,  under  such  circumstances, 
which  has  property  enough  to  satisfy  all  its 
liabiUties.  K  Y,  Supreme  Ct.  Sp.  T.  1857, 
Livingston  e.  Bank  of  New  York,  26  Barb. 
804 ;  6  Aih.  Pr,  888. 

12.  Bankmpt  corporatioiifi.  ProvisloiiB 
relative  ta  Act  of  Congress  of  Mar.  2, 1867, 
14  U,  S,  Stat  at  JU  517. 


nrSlTBANGE  COMPANIES. 

[Throaghoat  thU  work  titlef  of  pMilcnlar  kinds  or  claiiei  of 
corponUonB,  preient,  m  a  general  rule,  only  mattcn  pv»- 
•umed  to  t>e  peculiar  to  the  partScnlar  class  mentioDed. 
Rules  which  the  reader  would  desire  to  consult  with 
reference  to  corporations  of  more  than  a  single  class,  are 
placed,  as  far  as  possible,  nnd»  the  appropriate  geneial 
heads.  Thus,  decisions  relatlTe  to  the  i>rganiaaUon^ 
pntp«rty^  and  powers  of  Insurance  conqianies,  rrtlng 
upon  or  Illustrating  principles  equally  applicable  to  oth- 
er business  corporations,  are  treated  under  Oboabiz^- 
Tio«;  PaaPBarr;  Powns; — and  the  powera  of  ofieerm 
and  aff0tUa  of  these  companies,  and  the  extent  to  which 
the  companies  are  bound  by  their  contracts  and  acta, 
except  so  far  as  necessarily  Inrolved  with  their  peoaliar 
corporate  purpose,  are  treated  under  sudi  general  heads 
as  Aanrra;  Boian;  Cohtracib;  Ebioppkl;  OmcnB; 
Nonca;  RinncATion. 

As  this  work  Is  confined  to  the  law  of  Oorporatione^ 
much  of  the  law  of  insurance  considered  as  a  oontnci 
which  may  be  made  either  by  a  o(»poratlan  or  an  Indi- 
vidual underwriter,  Is  excluded,  or  only  Teiy  briefly  Indi- 
cated. Such  matters  should  be  soue^t  in  works  treat* 
Ing  of  Insurance  considered  as  a  brandi  of  the  law  of  Cbit- 
tractB,^  Our  purpose  Is  confined  to  a  presentation  of 
the  law  goreming  Insurance  coffipaitiec,  oooaldcrsd  as 
one  dass  of  corporatlana] 

L   OBOAinZATZON  AND  POWXB8. 
n.   OfFIC!EB8  Ain>  AGBBT8. 

HL  PoLioncB. 

lY.  PRBiaUM  NOTBl. 


*  As  respects  the  department  of  FSr€  Inmtrane^  and  e^ 
related  toploa,  the  cases,  both  Eni^lsh  and  American,  haTO 
been  extenslrely  and  oonyenlently  collected  In  A  Dwsb*  ov 
Fbji  ImnRAiiGB  Dauuuum;  compiled  by  H.  A.  lAnsroirand 
^  J.  &  BLjLiCHLir.  NewToik,  Baker^  TocrhU  dtOa.  A 
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I.    Oboanizatton  and  Powebs. 

1.  Mutnal   and  Joint  stoek  eompanies. 

The  nature  of  the  orgamzation  of  mutual  in- 
surance companies,  and  the  distinction  be- 
tween these  and  joint  stock  companies, — 
explained.  Mygatt  «.«t^.  Y.  Protection  Ins. 
Co.  21  N.  r.  52;  19  Eaw,  Ft.  91 ;  White «. 
Haight,  16  N.  T,  810 ;  Hart  «.  AchiUes,  28 
Barb,  576. 

2.  DlTision  into  departments.  In  New 
York  a  mutual  insurance  company,  organ- 
ized under  the  general  insurance  companies' 
act,  of  AprU  10, 1849,  may  divide  its  risks 
into  classes,  according  to  the  degree  of  haz- 
ard, and  assess  the  premium  notes  only  for 
the  payment  of  the  losses  happening  in  the 
class  to  which  such  notes  belong.  The  di- 
vision of  risks  into  classes  is  only  one  of  the 
modes  or  manners  in  which  the  company 
may,  under  the  statute^,  choose  to  transact  its 
business.  N,  T,  Ct.  of  AppeaU^  1860,  White 
«.  Ross,  15  AVb,  Pr,  66 ;  1868,  Sands  v,  Bout- 
weU,  26  N,  r.  288;  N.  T.  Buprms  Ct,  1859, 
White  9.  Coventry,  29  Barb.  805 ;  Sheldon  «. 
Boeeboom,  Id,  809,  n.  Conn,  Supreme  Ct. 
1859,  Hope  &c.  Ins.  Co.  «.  Weed,  28  Conn. 
51. 

8«  But  all  the  notes  of  a  mutual  insurance 
company  constitute  its  capital  stock,  and  al- 
though the  notes  of  one  department  must  be 
first  assessed  to  pay  the  losses  of  that  depart- 
ment, yet,  if  they  are  found  not  sufficient, 
and  anything  remains  in  the  other  depart^ 
mait  beyond  paying  the  claims  upon  it  in 
that  branch,  resort  must  be  had  to  those  re- 
maining assets  until  the  whole  are  exhaust- 
ed. If  the  necessity  exists,  resort  must  be 
had  to  the  entire  fund  of  the  company.  iT. 
71  Ct.  of  AppeaU,  1860,  White  v.  Boss,  15 
Abb.  Pr.  66. 

4.  Hence,  when  there  are  two  departments 
in  a  company,— one  stock  and  one  mutual, — 
it  is  no  defence  to  a  note  given  on  insurance 
in  the  mutual  department,  that  all  the  losses 
in  that  department  have  been  paid,  and  that 
the  unpaid  losses  accrued  in  the  other  depart- 
ment lb.  Followed  and  approved,  1862, 
The  Same  v.  The  Same,  28  Exm.  Pr.  109. 

6.  The  charter  of  a  mutual  insurance  com- 
pany, provided  for  receiving  premium  notes 
for  insurance  from  the  insured,  payable  at 

wd  edition,  TvrlMd  tad  cntaffged  by  Brphbi  O.  Clabki,  of 
Um  New  York  bar,  bMbcoqgbtthacoltocttondowBtolhepro- 
(1868). 
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such  time  or  times,  and  in  such  term  or 
terms,  as  the  corporation  should  from  time 
to  time  require ;  and  that  any  person  apply- 
ing for  'insurance,  so  electing,  might  pay  a 
cash  premium  in  addition  to  a  premium  note, 
or  a  definite  sum  in  money,  to  be  fixed  by 
the  corporation,  in  ftiU  for  insurance,  and  in 
lieu  of  a  premium  note.  EtUd^  that  the  mak- 
ers of  premium  notes  were  liable  to  pay 
losses  on  cash  policies;  the  fund  produced 
by  cash  premiums  being  exhausted.  N.  F. 
Ct.  of  AppeaU,  1^60,  White  t.  Havens,  20 
How.  Pr.  177. 

6.  A  mutual  fire  insurance  company  or- 
ganized under  the  general  laws  of  Wiscon- 
sin, in  pursuance  of  its  charter,  divided  the 
business  into  two  departments,  *Hhe  Far- 
mer's ''  and  *^  the  Merchant's,'^  and  provided 
by  by-law  that  the  accounts  of  the  two  should 
be  kept  distinct,  and  that  no  premixim  note 
should  be  assessed,  except  for  the  payment  of 
losses  or  expenses  in  the  department  to  ^hicb 
it  belonged.  A  citizen  of  another  State  in- 
sured  in  the  ''Merchant's  Department,"  ob- 
tained a  judgment  in  the  United  States  dis- 
trict court  against  the  company  on  his  policy 
for  a  loss ;  he  then  filed  a  creditor's  bill  in 
the  same  court,  and  had  a  receiver  appoint- 
ed. The  recsivcr  as:eseed  notesi  n  the  "  Farm- 
er's Department,"  and  brought  a  suit  in  a 
State  court  to  recover  the  amount  assessed 
on  a  premium  note  in  that  department  exe- 
cuted subsequently  to  csid  loss.  Held,  that 
the  defendant  was  entitled  to  judgment. 
Wis.  Supreme  Ct,  1862,  Allen  «.  Winne,  15 
Wis.  118. 

7«  The  charter  of  a  mutual  fire  insurance 
company  intrusted  the  power  of  issuing  pol- 
icies, and  effecting  insurances,  to  the  direct- 
ors, who  were  required  to  divide  all  risks  in- 
to four  separate  clssses,  and  assign  each  pol- 
icy to  its  proper  class;  and  a  by-law  was 
established  defining  the  different  kinds  of 
property  to  be  assigned  to  each  clasa  With 
a  full  knowledge  of  the  facts,  the  directors 
insured  property  in  one  class,  which,  accord- 
ing to  the  by-law,  should  have  been  assigned 
to  another  class.  Held,  in  an  action  on  the 
premium  note,  that  the  policy  was  not  void, 
and  that  the  note  was  vfdid.  iT.  H.  Supreme 
Ct.  1855,  Union  Mut  Fire  Ins.  Co.  v.  Eeyser, 
82  N.  E.  818. 

8*  Mutual  company — SeUd  authorized  to 
take  cash  premiums.  Union  Ins.  Co. «.  Hoge^ 
21  Bno.  {U.  8.)  85 ;  17  Bow.  Ft.  127. 
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9.  Umits  of  the  powers  of  the  oompan j. 

Where  a  charter  declares  that  the  corpo- 
ration is  formed  solely  for  the  business  of 
insurance  and  shall  not  be  engaged  in  trade 
or  other  business,  and  confers  power  to  make 
insurances;  to  hold  real  estate  for  their  use, 
to  loceiye  mortgages  for  security  of  the 
capital  stock  and  of  debts  due,  to  purchase 
on  sales  made  by  virtue  of  judgments  or  de- 
crees, and  to  take  any  real  estate  in  payment 
of  their  debts;  to  purchase  stock  of  the 
United  States  for  the  ptftpose  of  investing 
therein  the  capital  of  the  company,  and  to 
receive  transfers  of  such  stock  as  security  for 
the  payment  of  shares  subscribed,  or  for  any 
debts  due  to  them ;  to  loan  money  on  bot- 
tomry, resp<mdmtiay  or  mortgage  of  real  es- 
tate and  chattels  real ;  and  to  have  the  liqui- 
dation and  settlement  of  the  business  and 
concerns  of  the  original  stockholders  and 
stock  in  a  former  corporation,  and,  after  the 
extinguishment  of  all  claims,  to  distribute 
the  residue  to  such  stockholders; — these 
powers  do  not  carry- the  power  to  loan  money 
by  discounting  a  note ;  but,  on  the  contrary, 
such  provisions,  in  their  nature,  forbid  such  a 
loan.  A  corporation  has  no  power  but  that 
conferred  upon  it.  Its  charter  is  an  enabling 
act.  And  such  a  loan  is,  by  such  a  charter, 
wholly  void,  and  the  corporation  cannot  re- 
cover on  the  note.  Conn,  Supreme  Ct.  1825, 
N.  T.  Firemen  Ins.  Co.  v.  Ely,  5  Conn.  660. 

10.  A  company  incorporated  for  the  pur- 
pose of  insurance,  and  forbidden  to  carry  on 
any  other  trade  or  business,  also  forbidden  to 
exercise  banking  powers,  with  a  clause  in 
the  act  incorporating  them,  enumerating  the 
kind  of  securities  upon  which  they  may  loan 
money,  have  no  power  to  loan  upon  securi- 
ties other  than  those  specially  enumerated. 
JV:  r.  Supreme  Ct.  1824,  N.  T.  Firemen  Ins. 
Co.  V,  Ely,  d  Cott,  678.  To  the  same  effect 
is.  The  Same  v,  Sturges,  Id,  664 ;  also.  Mo, 
Supreme  Ct.  1847,  Blair  e.  Perpetual  Ins.  Co. 
10  Mo.  660. 

11.  A  power  given  in  the  charter  of  an  in- 
surance company  to  invest  their  funds  in 
such  a  way  as  they  deem  best,  does  not  au- 
thorize them  to  buy  the  notes  of  one  who  is 
insured  by  them,  for  the  purpose  of  using 
the  notes  as  ofibets  in  case  of  a  claim  made 
by  the  insured  under  the  policy.  Ohio  Sur 
preme  Ct.  1866,  Strauss  v.  Eagle  Ins.  Co.  6 
jQhioSt.  (Oritehf.)  ti9. 

12*  "Wiifire  tiie  charter  of  an  insurance 


company  limits  its  power  to  make  contracts, 
and  requires  its  capital  to  be  secured  on  real 
property  or  invested  in  stocks,  a  loan  made 
by  discounting  notes,  and  taking  paper  as 
collateral,  is  void ;  and  neither  the  company, 
nor  a  subsequent  holder  with  notice,  can 
maintain  an  action  \m  such  paper.  If.  T. 
Superior  Ct.  1820,  Fulton  Bank  «.  Benedict, 
1  EaU,  480,  664. 

18.  A  corporation  created  for  the  purpose 
of  engaging  in  the  business  of  insurance,  has 
no  power  to  advance  its  money  or  obliga- 
tions, to  sustain  another  corporation  en- 
gaged in  a  similar  or  dissimilar  business. 
[24  Conn.  160 ;  8  Seld.  828 ;  7  Eng.  L.  &.  Eq. 
606.]  The  authority  given  to  insurance 
companies,  to  reinsure  in  other  companies^ 
does  not  justify  such  transactions.  Jf,  T.  Su- 
preme Ct.  1867,  Berry  v.  Tates,  24  Barb.  109. 

14.  A  mutual  insurance  company,  not  in- 
solvent, may,  in  the  ordinary  prosecution  of 
its  business,  indorse  its  notes  to  creditors  in 
lieu  of  cash.  [2  Sandi.  180;  8  Comst.  800.] 
jV.  T.  Superior  Ct.  1860,  Marine  Bank  «. 
Tail,  6  Bono.  421. 

15.  Membership.  An  individual  insured 
in  a  mutual  insurance  company  becomes  a 
member  of  the  corporation  by  that  act,  and 
is  bound  to  inform  himself  of  its  rules  and 
regulations.  [4  Barr,  185.]  Pa.  Supreme  Ct. 
1865,  Mitchell  t.  Lycoming  Mut.  Ins.  Co.  61 
Pa.  St.  402. 

16*  The  charter  of  a  mutual  insurance 
company  provided  that  all  policies  should  be 
signed,  and  that  the  company  should  be  lia- 
ble according  to  the  terms  thereof;  that  every 
person  who  should  become  a  member  by  ef- 
fecting insurance,  should,  before  he  received 
his  policy,  deposit  his  note,  &c.,  and  that 
every  member  should  pay  for  losses  in  pro- 
portion to  the  notes,  and  the  company  shotdd 
have  a  lien  on  the  building  insured,  to  the 
amount  of  the  note, — Eeld,  that  every  assur- 
ed must  become  a  member  and  deposit  his 
note  before  the  policy  was  binding,  and  that 
under  the  first  provision^  whatever  might  be 
the  general  custom  of  insurers,  the  company 
was  liable  only  from  the  signing,  not  from 
the  agreeing  to  insure  and  to  issue  a  policy. 
K  J.  Ct.  of  Errort^  1868,  Belleville  &c.  Ina. 
Co.  «.  Van  Winkle,  1  Beatl  888. 

17.  The  directors  of  a  mutual  insurance 
company,  or  their  oflcers,  by  their  direction 
or  approval,  may  so  act  as  to  entitle  a  person 
to  become  a  member,  who,  by  their  fitult  has 
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been  prevented  from  depositing  his  note, 
and  so  as  to  authorize  a  court  of  equity  to 
compel  his  being  received.    lb. 

1$.  A  charter  of  a  mutual  insurance  com- 
pany provided  that  all  persons  who  should 
insure  with  the  company  should  thereby 
become  members  thereof  during  the  period 
they  should  remain  so  insTu^d  and  no  longer, 
that  they  should  pay  for  losses  in  proportion 
to  their  deposit  notes,  and  that  at  the  '*  ex- 
piration of  the  term  of  insurance,'^  the  notes, 
Or  so  much  as  remained  unpaid,  should  be 
given  up  to  the  makers  (N.  Y.  Laws  of 
1886,  42,  ch.  41,  §§  8,  6,  8.)  HM,  that  the 
words  "  term  of  insurance  ^  referred  to  the 
term  for  which  the  policy  was  issued.  A 
member  of  such  company  whose  insured 
property  is  destroyed  by  fire  before  his  policy 
expiree,  and  whose  loss  is  paid  by  the  com- 
pany, continues  a  member  of  the  company 
notwithstanding,  and  is  liable  to  assessment 
upon  his  premium  note  for  any  losses  incur- 
red during  the  remainder  of  the  term  speci- 
fied in  his  policy.  N.  F.  Ct,  ofAppeaUy  1860, 
Bangs  «.  Bkidmore,  21  K  Y,  186. 

19.  The  obligation  of  one  insured  in  a 
mutual  company,  to  contribute,  does  not 
cease  in  consequence  of  a  forfeiture  of  his  in- 
surance by  his  own  neglect  A  member  can- 
not divest  himself  of  his  obligations  to  the 
society,  except  in  such  way  as  is  provided  by 
the  rules  of  the  society.  JJ,  5.  Supreme  Ct. 
1810,  Kom  «.  Mutual  Assurance  Society  of 
Virginia,  6  Craneh,  192.    See  ii\fra, 

20.  Consolidation  of  companies.  Where, 
by  an  act  of  the  legislature  of  Massachusetts, 
three  independent  mutual  insurance  compa- 
nies were  incorporated  into  one,  under  a  new 
name,  with  a  provision  that  the  act  "  shall 
not  affect  the  legal  rights  of  any  person,'' nor 
take  effect  until  it  shall  be  accepted  by  the 
members  of  said  corporations  respectively,  at 
meetings  called  for  that  purpose, — Held,  that 
a  member  of  one  of  the  old  coiporations,  not 
expressly  assenting  to  such  act,  was  not,  by 
the  mere  force  thereof,  constituted  a  member 
of  the  new  organization.  His  rights  as  a 
member  of  one  of  the  original  corporations, 
were  in  no  way  impaired  by  the  act  creating 
the  new  corporation ;  and  he  or  his  assignee 
must  seek  any  remedies  they  might  be  enti- 
tled to  upon  a  policy  issued  by  the  corpora- 
tion of  which  he  was  a  member,  against  the 
original  corporation  of  which  he  was  a  mem- 
ber.  Until,  by  his  assent  to  the  consolidatiou, 


he  became  a  member  of  the  new  corporation, 
there  was  no  privity  of  contract  between  him 
and  the  new  corporation  upon  which  he 
could  maintain  an  action  against  them'  upon 
a  policy  issued  by  one  of  the  original  compa- 
nies. He  had  not  been  sued  by  the  new  cor- 
poration for  premiums  or  assessments,  and 
he  therefore  could  not  hold  that  corporation 
liable  upon  such  policy.  iV.  T.  Ct  of  Ap- 
peciU,  1865,  Gardner  v.  Hamilton  Mut  Ins. 
Co.  88  N.  r.  421. 

21*  Dissolntioiu  Whether  it  is  ground 
for  decreeing  a  dissolution^  that  an  insurance 
company  have  relinquished  making  any  fur- 
ther insurances,  while  they  are  continuing  to 
receive  premiums,  and  pay  losses, — see  Ward 
«.  Sea  Ins.  Co.  7  Paige,  294;  Matter  of  Jack- 
son Mar.  Ina  Co.  4  8andf.  Oh.  559 ;  Traders' 
Mut.  Fire  Ins.  Co.  «.  Stone,  9  AUen,  483. 

II.   OfFIGEBS  AND  A0EKT8. 

22.  Powers  of  otaoers  generally.     The 

officers  of  a  mutual  insurance  company 
against  fire,  have  power  to  waive  any  defects 
in  the  preliminary  proofs  required  by  statute. 
Me.  Supreme  Ct,  1864,  Lewis  «.  Monmouth 
Mutual  Fire  Ins.  Co.  62  Me.  492. 

28.  Officers  of  a  mutual  insurance  compa- 
ny have  no  power  to  waive  express  stipula* 
tions  of  their  policies  or  by-laws,  which  re- 
late to  the  substance  of  the  contract,  al- 
though they  may  disregard  such  as  relate 
merely  to  the  proof  of  loss.  Mass,  Supreme 
Ct.  1864,  Evans  «.^Trimountain  Mutual  Fire 
Ins.  Co.  9  AUen,  829. 

See  Officbbs. 

24.  Thus,  where  the  charter  of  an  insur- 
ance company  did  not  authorize  the  presi- 
dent and  assistants  to  accept  an  abandon- 
ment, and  required  that  no  money  should  be 
paid  without  the  assent  of  at  least  four  of  the 
directors, — Held,  that  the  president  and  as- 
sistants could  not  make  a  valid  acceptance 
of  an  abandonment.  N,  T,  Supreme  Ct, 
180.7,  Beatty  «.  Marine  Ins.  Co.  2  Johns,  109. 

25.  Powers  of  directors.  Where  a  cor- 
poration has  vested  all  of  its  corporate  pow- 
ers in  its  board  of  directors,  the  latter  may 
do  whatever  the  corporation  has  power  to 
perform.  Therefore,  under  authority  con- 
ferred upon  an  insurance  company  to  cancel 
such  of  its  stock  notes  as  they  should  deem 
worthless,  a  cancellation  by  the  directors  is 
effectual;  and  an  assessment  levied  upon  the 
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amount  of  the  notes  remaining  is  valid.  Me, 
Supreme  Ct,  1862,  Maine  Mut  Marine  Ins. 
Co.  tJ.  Neal,  50  Me.  801. 

26.  Where  the  directors  of  a  mutual  fire 
insurance  company  are  empowered  by  charter 
*'  to  determine  the  sum  to  be  insured  upon  any 
building,  provided  it  do  not  exceed  three 
fourths  of  the  value  thereof,"  but  are,  by  the 
general  powers  vested  in  them,  to  determine 
the  value  of  the  building,  the  company, 
when  sued  for  a  loss  under  a  policy,  is  estop- 
ped from  objecting  that  the  sum  insured  by 
the  directors  exceeded  the  prescribed  limit  of 
value ;  it  appearing  that  there  was  no  fraud 
or  misrepresentation  as  to  the  value  on  the 
part  of  the  insured.  JR.  I.  Supreme  Ct  1860, 
Hoxsie  9.  Providence  &c.  Ins.  Co.  6  B.  I.  517. 

See  BoABD ;  Dibectobb  ;  also  ?fi/Va,  78. 

27.  —  of  president*  Where  an  act  incor- 
porating an  insurance  company,  provided 
that  the  president,  with  one  third  of  the  di- 
rectors, should  be  a  quorum  competent  to 
transact  business,  and  that  he  might  sign 
policies,  and  that  business  might  be  done  by 
coromittees; — Heldy  that  the  president  had 
no  other  powers  than  those  specified,  and 
could  not  waive  preliminary  proofs.  Jf.  T. 
Supreme  Ct  1827,  Dawes  v.  North  River 
Ins.  Co.  7  Coto.  462. 

28.  The  by-laws  of  a  mutual  insurance 
company  provided  that  no  policy  should  be 
delivered  until  after  payment  of  the  premium ; 
and,  by  a  vote  of  its  directors,  if  premiums 
phould  not  be  paid  within  sixty  days  from 
the  dates  of  the  policies,  the  policies  were  to 
be  considered  as  canceled.  Hdd^  that  the 
president  had  no  authority  to  waive  these 
provisions,  and  that  the  company  was  not 
bound  by  assurances  given  by  him  to  a 
mortgagee  that  a  policy  had  been  procured 
by  the  owner  of  mortgaged  property,  and 
made  payable  to  the  mortgagee  in  case  of 
loss,  when  in  fact  such  policy  had  not  been 
delivered  in  consequence  of  a  failure  to  pay 
the  premium.  Mass.  Supreme  Ct  1861,  Bax- 
ter V.  Chelsea  Mut.  Fire  Ins.  Co.  1  AUeHj  294. 

29.  The  president  of  an  insurance  com- 
pany ^<9262  to  be  the  proper  officer  to  transfer 
a  note  of  the  company,  to  indorse  it,  and  to 
convert  it  into  money.  See  Caryl «.  McElrath, 
8  Sancff.  176 ;  Baker  v.  Cotter,  45  Me.  286. 

30.  An  indorsement  of  a  note  owned  by 
an  insurance  company,  in  this  form,  "A.  B. 
President,"  will  be  deemed  the  indorsement  of 
the  corporation  of  which  A.  B.  was  president ; 


it  being  proved  that  the  corporation  was  ac- 
customed to  negotiate  its  paper  by  such  an 
indorsement,  and  it  not  appearing  that  it 
ever  made  indorsements  in  any  other  form. 

if.  T.  Supreme  Ct  1861,  Elwell  v.  Dodge,  88 
Barh.  886. 

81*  Where  a  stock  subscription  note,  pay- 
able to  the  order  of  a  mutual  insurance  com- 
pany, indorsed  by  its  president,  and  nego- 
tiated before  its  maturity  (this  being  a  com- 
mon mode  of  negotiating  its  notes),  is  taken 
by  a  third  person  in  good  faith,  in  the  usual 
course  of  business,  such  holder  acquires  a 
good  title.  If.  T.  Superior  Ct.  1860,  Mer- 
chants' Bank  «.  McColl,  6  Boew.  478. 

See  Bills  and  kotes. 

82.  The  president  of  a  mutual  insurance 
company,  authorized  by  its  charter  to  re- 
ceive notes  for  premiums  in  advance,  and  ne- 
gotiate the  same,  agreed,  on  receiving  such  a 
note,  that  it  should  be  given  up  at  its  matu- 
rity. Heldj  that  his  agreement  was  void,  and 
that  he  had  no  right,  after  the  note  matured, 
although  it  had  not  been  negotiated,  to 
agree  to  give  it  up.  JV.  F.  Superior  Ct  1847, 
Brouwer  «.  Appleby,  1  Sandf.  et.  158 ;  Hone 
f>.  Allen,  Id.  171,  riote. 

88.  The  charter  of  a  mutual  insurance 
company  authorized  it  to  receive  premium 
notes  in  advance,  and  negotiate  them  for  the 
purpose  of  paying  losses,  or  otherwise,  in 
the  course  of  its  business ;  and  the  by-laws 
gave  power  to  the  president  to  sign  policies, 
and  transact  the  ordinary  business  of  the 
company.  He  borrowed  money  to  pay  loases, 
and  hypothecated  premium  notes  therefor,  to 
the  amount  of  several  thousand  dollars,  and 
afteiwards  had  the  notes  discounted  by  the 
lender  in  payment  of  the  loans.  HelA^  that 
these  acts  of  the  president  were  within  his 
authority,  and  that  the  negotiating  of  the 
notes  was  in  the  transaction  of  the  ordinary 
business  of  the  company,  and  did  not  require 
a  previous  resolution  of  the  board  of  trus- 
tees.* N.  T.  Superior  Ct  1852,  Brouwer  «• 
Harbeck,  1  Duer,  114. 

See  Pbesident. 

84.  —  of  vlee-preBident.  The  vice-president 
of  an  insurance  company  does  not,  merely  by 
virtue  of  his  office,  have  authority  to  receive, 
from  the  insured,  goods  which  are  ii^ured, 
and  to  agree  with  him  that  the  same  shall  be 
the  property  of  the  company,  or  shall  be  sold 
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under  the  direction  of  the  company  and  at 
their  risk,  so  as  to  render  the  company  re- 
spongible  for  the  solvency  of  auctioneers  em- 
ployed to  sell  the  goods.  Such  authority  is 
not  neceasaiily  involycd  in  the  power  of 
officers  to  adjust  losses.  JT.  F.  Buperior  Ct, 
1861,  Jellinghaus  «.  Kew  York  Ins.  Co.  8 
BtmD.  281. 

8o.  —  of  seeretary.  The  secretary  of  an 
insurance  company  is  presumed  to  be  the 
official  agent  to  carry  into  effect  the  votes  and 
directions  of  those  who  have  the  manage- 
ment of  its  affairs,  unless  the  contrary  ap- 
pears. Me.  Bupreme  Ct  1860,  Leaiy  t>. 
Blancbard,  48  Me.  269. 

SB.  The  secretary  of  a  company  whose 
buaness  is  conducted  by  the  president,  vice- 
president,  and  secretary,  subject  to  the  direc- 
tion of  a  board  of  trustees,  being  empowered 
verbally  by  the  president  and  vice-president, 
with  the  knowledge  of  the  trustees,  to  in- 
dorse the  premium  notes  of  the  company,  is 
thereby  authorized  to  transfer  the  title  of  a 
note  indorsed  by  him.  Ih.  Compare  Hough- 
ton «.  McAuHffe,  26  Biw.  Ft.  270. 

37*  The  letters  of  the  secretary  of  a  mu- 
tual insurance  company  are  admissible  in 
evidence  in  an  action  upon  the  policy  so  &r 
aa  they  admit  a  notice  of  the  loss,  or  commu- 
nicate the  proceedings  of  the  directors  there- 
on. Me.  Supreme  Ot.  1864,  Lewis  9.  Mon- 
mouth Mutual  Fire  Ins.  Co.  62  Me.  492. 

88.  —  of  treasurer.  Treasurer  of  a  mu- 
tual fire  insurance  company,  whose  by-laws 
provide  that  each  applicant  for  insurance 
shall  pay  to  the  treasurer  such  premium 
as  the  directors  shall  determine,  before  his 
policy  shall  be  binding,  cannot  waive  cash 
payment  of  premium.  See  Buffmn  «.  Fayette 
Mut  Fire  Ins.  8  AUen^  860. 

89.  Agents.  Who  may  be.  The  same  per- 
son cannot  act  as  agent  for  two  corporations 
in  mating  a  contract  between  them, — e.  g.  a 
contract  by  one  corporation  reinsuring  anoth- 
er. A  contract  so  made  will  not  be  enforced. 
If.  r.  Ct.  o/AppeaU^  1866,  N.  T.  Central  Ins. 
Co.  V.  National  Protection  Ins.  Co.  14  N.  F. 
(4  Kem.)  85 ;  iV:  71  Bupreme  Ct.  1863,  Utica 
Ins.  Co.  «.  Toledo  Ins.  Co.  17  Barb.  182. 

40.  A  sub^agent  of  an  insurance  company 
cannot  issue  a  policy,  or  make  any  agreement 
on  the  part  of  the  company  to  issue  a  policy, 
to  himsel£  K  7.  Ct.  of  AppeaU,  1868, 
Bentley  f>.  Columbia  In&  Co.  17  K  T.  421. 
.■  41.  —  tibeir  authority.  Anagent  of  an  in- 


surance company,  whose  duty  consists  in 
taking  surveys,  receiving  applications  for  in- 
surance, examining  the  dicumstances  of  a 
loss,  approving  assignments  and  receiving 
assessments,  is  not  authorized  to  accept  no- 
tice of  over  insurance  or  waive  the  conse- 
quences of  it.  Pa.  Supreme  Ct.  1865,  Mitchell 
V.  Lycoming  Mut  Ins.  Co.  61  Pa.  St.  402. 

42.  An  agent  of  an  insurance  company, 
authorized  to  procure  applications  for  insur- 
ance, and  furnished  by  the  company  with 
printed  blanks  therefor,  containing  interrog- 
atories to  be  answered  by  the  applicant, 
with  regard  to  the  condition  of  the  property 
to  be  insured,  has,  as  incidental  to  such  pow- 
er, authority  to  make  aU  necessary  explana- 
tions of  the  meaning  and  effect  of  the  terms 
employed  by  the  company  in  their  interrog- 
atories, and  to  agree  with  the  applicant  as 
to  the  terms  which  he  shall  empV>y  to  ex- 
press the  facts  stated  by  him  in  answer  to 
the  interrogatories.  Conn.  Supreme  Ct,  1857, 
Malleable  Iron  Works  «.  Phcenix  Ins.  Co.  25 
Conn.  465. 

48.  Authority  to  an  agent  to  receive  pre- 
miums "  on  risks  accepted,"  authorizes  him 
to  receive  them  on  deposit,  to  become  the 
property  of  the  company,  eo  inetanti  that 
they  accept  Jf.  J,  Supreme  Ct.  1857,  Hal* 
lock  «.  Commercial  Insurance  Co.  2  Dutch. 
268. 

44.  That  it  is  within  the  authority  of  an 
agent  of  an  insurance  company,  who  is  in- 
trusted with  printed  forms  of  policies,  signed 
by  the  officers  of  the  company,  to  be  filled 
out,  countersigned  and  issued  by  him,  to  add 
to  the  policy,  before  it  is  delivered  or  accept- 
ed or  tbe  premium  paid,  a  memorandum  that 
the  building  insured  is  in  the  course  of  con- 
struction; and  such  memorandum  will  be 
binding  on  the  company,— see  Gloucester 
Manufl  Co.  «.  Howard  Fire  In&  Co.  5  Gfray, 
497.  Compare  Sheldon  v.  Conn.  &c.  Ins.  Co. 
25  Conn.  207. 

45.  If  an  insurance  agent  has  authority 
only  to  receive  and  forward  applications  for 
insurance,  parol  evidence  is  inadmissible  to 
show  that  he  took  down  statements  wrongly 
in  making  out  applications.  But  if  he  had 
power  to  pass  upon  and  did  pass  upon  a  risk 
without  submitting  it  to  his  principal  and 
failed  to  take  down  correctly  the  facts  stated 
by  the  applicant,  the  company  is  estopped 
from  objecting  that  it  was  misled  by  the  rep- 
resentations of  the  assured.    Tou>a  Supreme 
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Ct.  1864,  Ayres  r.  Hartford  Fire  Ins.  Co.  17 
Iowa,  176. 

46*  Where  an  insurance  policy  had  been 
issued  in  the  name  of  a  company,  by  a  per- 
son acting  as  its  agent,  but  whose  authority 
so  to  act  was  not  shown,  and  such  policy  was 
renewed  by  an  authorized  agent  of  the  cor- 
poration,— Eeld,  that  the  company  had  rati- 
fied the  act  of  the  person  Issuing  the  policy, 
and  that  his  acts  and  declarations  at  the 
time  the  risk  was  taken  were  admissible  in 
evidence  against  the  company.  Wis.  Bu- 
preme  Ct.  186d,  Beal  v.  Park  Fire  Ins.  Co.  16 
Wis,  241. 

47*  Effect  of  prirate  Instraetions.  An 
insurance  company  appointed  H.  their  gener- 
al agent,  and  placed  in  his  hands  a  number  of 
policies  executed  in  blank,  to  be  issued  by 
him,  but  restricted  him  to  effecting  insuran- 
ces within  a  particular  limit.  Hddy  they 
were  liable  on  a  policy  issued  by  him  upon 
property  at  a  distant  place ;  the  insured  hay- 
ing no  reason  to  suspect  the  restriction.  N. 
r.  Supreme  Ct.  1840,  Lightbody  v.  North 
American  Ins.  Co.  28  Wend.  18. 

48*  That  a  statement  in  the  instructions  is- 
sued by  the  directors  of  a  mutual  insurance 
company  to  agents,  that  risks  upon  certain 
property  are  not  insurable,  does  not  preclude 
the  company  from  making  a  valid  contract  of 
insurance  upon  such  property,  unless  they  are 
prohibited  from  so  doing  by  the  by-laws, — 
see  Citizens'  Mut.  Fire  Ins.  Co.  v.  Sortwell,  8 
AUen,  217. 

49*  Notice  to  agent*  Mere  knowledge  by 
an  agent  of  an  insurance  company  of  acts 
which  would  avoid  a  policy  issued  by  his 
principal,  without  objection  thereto,  does  not 
bind  the  company.  Jotoa  Supreme  Ct.  1864, 
Ayres  v.  Hartford  Fire  Ins.  Co.  17  Iowa,  176. 

50*  Where  the  charter  of  an  insurance 
company  does  not  require,  in  express  terms, 
the  notice  of  a  subsequent  insurance  to  be 
given  in  writing,  a  verbal  notice  to  any  offi- 
cer, director,  or  proper  a^j^t  of  the  company, 
is  sufficient ;  but  the  mere  fact  of  knowledge 
acquired  by  an  agent  from  a  conversation  of 
the  assured  and  others  is  not  equivalent  to  a 
verbal  notice,  y.  J.  Supreme  Ct,  1854,  Schenck 
«.  Mercer  County  Mut  &c.  Ins.  Co.  4  Zabr, 
447. 

51.  Enowledge  by  an  agent  of  a  mutual 
insurance  company  of  a  fire  by  which  a  loss 
occurred,  does  not  relieve  the  assured  frt)m 
the  duty  of  giving  notice  and  making  proof 


of  loss,  according  to  the  by-laws.  Mass,  St^ 
preme  Ct.  1861,  Smith  v.  Haverhill  Mut  Fire 
Ins.  Co.  1  AUen,  297. 

52.  When  company's  agent  beeomes  agent 
of  applicant*  In  general,  an  agent  of  an  in- 
surance company  in  ffiling  up  a  blank  appli- 
cation for  insurance,  will  be  deemed  to  act  aa 
the  agent  of  the  company  rather  than  of  the 
applicant  If  the  application  contains  a  mis- 
statement which  is  not  induced  by  the  in- 
structions of  the  applicant,  a  policy  issued 
upon  it  will  not  be  rendered  invalid.  N.  F. 
Ct,  of  Appeals,  1867,  Rowley  v.  Empire  Ins. 
Co.  86  y.  T,  550.  And  see  Masters  v.  Madi- 
son County  Mut.  Ins.  Co.  11  Jftw*.  (K  T) 
624 ;  Malleable  Iron  Works  «.  Phcenix  Ins. 
Co.  25  Conn.  465. 

58.  In  mutual  insurance  companies  the  in- 
sured does  not  stand  in  the  relation  of  a  co- 
corporator  in  his  own  act  of  insurance ;  but 
as  to  this  he  is  a  stranger ;  and  an  act  of  ex- 
amination and  description  by  an  agent  of  the 
company  previous  to  the  insurance  is  not  con- 
verted into  his  own  act  and  made  a  represent- 
ation by  him.  The  insured  is  therefore  not 
chargeable  with  an  over-estimate  of  the  prop- 
erty by  an  agent,  unless  he  took  some  fraudu- 
lent part  in  it.  Pa.  Supreme  Ct.  1857,  Cum- 
berland Valley  &c.  Co.  «.  Schdl,  29  Pa.  St, 
31. 

54.  Where  a  local  agent  of  a  fire  insurance 
company,  authorized  to  receive  and  forward 
to  the  company,  applications  for  insurance, 
and  instructed  by  the  company  to  consider 
himself  in  so  doing  the  agent  of  the  party  ap- 
plying rather  than  of  the  company,  neglects 
to  communicate  to  the  company  facts  disclos- 
ed to  him  by  an  applicant  for  insurance,  ma- 
terial to  the  risk,  and  the  company  in  conse- 
quence issues  a  policy  in  ignorance  of  such 
facts,  the  neglect  of  such  agent  is  not  charge- 
able to  such  applicant,  unless  such  agent  la 
also  acting  as  the  agent  of  the  applicant; 
and  tho  instructions  of  the  company  above 
stated,  not  communicated  to  the  applicant, 
do  not  make  him  such  agent.  Conn,  Supreme 
Ct.  1856,  Bebee  v.  Hartford  <&a  Ins.  Co.  25 
Corm,  51. 

55.  An  agent  for  an  insurance  company, 
empowered  merely  to  receive  written  appli- 
cations for  insurance,  to  transmit  them  to  the 
company,  and,  if  they  decide  to  take  the  risk, 
to  receive  the  policy  executed  by  them  and 
to  issue  it  to  the  applicant  upon  receixit  from 
him  of  the  premium,  is  not  the  i^gent  of  the 
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company  for  the  making  of  applications ;  and 
if  employed  by  the  applicant,  or  permitted 
to  act  for  him  in  drawing  up  the  application, 
ifl  his  agent,  for  whose  mistakes  of  a  fact 
committed  in  the  statements  or  answers  to  in- 
terrogatories in  the  applications,  he  is  respon- 
sible. JR.  /.  Supreme  Ct  1856,  Wilson  «.  Con- 
way Fire  Ins.  Co.  4  i2L  1, 141. 

56*  If,  however,  the  agent,  being  empow- 
ered to  receive  and  transmit  written  applica- 
tions for  insurance  to  the  company,  and  re- 
quested by  the  applicant  to  copy  the  answers 
which  he  shall  make  in  another  application 
for  insxurance  upon  the  same  property  taken 
away  by  him  to  fill  up,  instead  of  waiting 
imtll  he  receives  from  the  applicant  such 
answers  to  copy,  sends  to  his  company  an  old 
application  for  insurance  upon  the  same  prop- 
erty, corrected  to  suit  the  change  of  circum- 
stances by  himself  (thus  sending  an  applica- 
tion which  he  was  not  authorized  by  the  ap- 
plicant to  send),  the  company  is  estopped 
from  setting  up  the  mistakes  of  fact  in  the 
application  thus  missent  by  their  agent,  in 
defence  to  a  suit  on  the  policy  for  a  loss  un- 
der it    Ih, 

57.  An  insurance  company  cannot  be  af- 
fected with  notice  by  verbal  communications 
made  by  an  applicant  for  insurance  to  an 
agent  authorized  only  to  receive  written  ap- 
plications for  insurance  and  to  transmit  them 
to  the  company  for  acceptance  or  rejection ; 
and  in  a  suit  upon  the  policy  for  a  loss,  evi- 
dence of  verbal  communications  of  facts 
made  to  the  agent  varying  frt>m  the  state- 
ments in  the  written  application,  is  inadmis- 
sible to  avoid  the  effect  of  misstatements  or 
mistakes  in  the  written  application.    Ih. 

See  Notice. 

58*  Where  an  application  for  insurance  con- 
tained an  express  agreement  on  the  part  of 
the  applicant  that  "  the  company  shall  not 
be  bound  by  any  act  done  or  statement  made 
to  or  by  any  agent  or  others  not  contained  in 
the  application,'^  and  the  policy  was  issued 
upon  condition  that  "  every  insurance  agent 
forwarding  application  or  receiving  premiums 
is  the  agent  of  the  applicant  and  not  of  the 
company.''  Held,  that  evidence  designed  to 
show,  that  the  defendant  was  induced  to 
take  out  a  policy  upon  the  fraudulent  mis- 
representations of  one  who  acted  as  general 
agent  of  the  company,  was  inadmissible  in 
an  action  brought  against  a  member  to  re- 
cover a  deposit.    Ma89,  Supreme  Ct,  1864,. 


Shawmut  Mutual  Fire  Ins.  Co.  v.  Stevens,  9 
Allen,  882. 

59*  A  person  representing  himself  as  the 
agent  of  the  plaintifis,  an  insurance  company, 
obtained  frt)m  the  defendant,  and  forwarded 
to  the  plaintifSs,  an  application  for  insurance, 
and  the  plaintifis,  knowing  what  he  had 
done,  afterwards  appointed  him  their  agent 
to  obtain  applications,  taking  bonds  for  the 
&ithflil  discharge  of  his  duties,  dated  sev- 
eral months  previous.  Held,  that  these  acts 
of  the  company  amounted  to  a  ratification 
of  the  defendant's  agency.  Vt  Supreme  Ct 
1856,  Farmers'  Mut  Fire  Ins.  Co.  v.  Marshal], 
29  rt.  28. 

60*  An  applicant  for  insurance,  in  his  ap- 
plication to  a  mutual  fire  insurance  company, 
in  answer  to  a  question  from  the  company 
whether  the  premises  were  incumbered,  by 
what,  and  to  what  amount,  stated  that  they 
were  mortgaged  to  L.  for  $2,000.  The  ap- 
plicant had  in  fact,  no  legal  title  to  the  prem- 
ises, but  only  a  bond  from  L.  to  convey  the 
same  to  him,  on  his  giving  a  mortgage  for 
$2,000  advanced  to  him  by  L.  to  build  with, 
and  for  the  additional  sum  of  91,800,  the 
price  of  the  land,  and  the  company  issued  a 
policy  to  the  applicant  "  on  his  dwelling- 
house,"  made  in  express  terms  subject  to  the 
lien  established  by  law  on  the  interest  of  the 
assured  in  the  buildings  covered  by  the  pol- 
icy, and  the  land  under  the  same ;  and  *^  pay- 
able in  case  of  loss  to  L.,  mortgagee."  Heldy 
that  the  misrepresentation  in  the  application 
avoided  the  policy ;  although  the  applica- 
tion was  drawn  up  by  an  agent  and  director 
of  the  insurance  company.  Mass,  Supreme 
Ct.  1851,  Lowell  v.  Middlesex  Mut.  Fire  Ins. 
Co.  8  Cush.  127.  But  see  Masters  v.  Madi- 
son County  Mut  Ins.  Co.  11  Barb.  (iV.  F.)  624. 

61.  A  by-law  of  a  mutual  insurance  com- 
pany, which  makes  the  surveyor  of  the  com- 
pany the  agent  of  the  assured,  relieves  the 
company  from  responsibility  for  the  errors  of 
the  surveyor,  or  for  want  of  compliance  with 
the  requisitions  of  the  by-laws.  Fa,  Supreme 
Ct,  1844,  Susquehanna  Lis.  Co.  «.  Perrine,  7 
Warn  db  S.  848.  Compare  Abbott «.  Shaw- 
mut Mut.  Fire  Ins.  Co.  8  Allen,  218 ;  Kenne- 
dy 9.  Lawrence  County  Mut  Ins.  Co.  10 
Barb.  (2f.  T.)  285. 

For  rules  of  Agency,  applying  to  insurance 
companies  in  conmion  with  other  corpora- 
tions,— see  Agents;  also  CoirrsAGTs;  Offi< 

CBBS. 
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liams  «.  N.  E.  Mutoal  Fire  Ins.  Co.  81  Me. 
219. 

78*  A  fire  insurance  company,  altbongh 
restricted  by  charter  to  risks  upon  property 
to  the  amount  of  three  fourths  of  its  value 
only,  may  nevertheless  be  bound  by  a  delib- 
erate valuation  of  property,  and  an  insurance 
of  three  fourths  of  the  amount  of  such  valu- 
ation, and  in  the  absence  of  fraud,  collusion, 
or  misrepresentation,  they  cannot  show,  in 
an  action  against  them  to  recover  a  loss, 
that  the  property  was  insured  for  more  than 
three  fourths  of  its  true  value.  Mcus.  8vr 
preme  Ot  1842,  Fuller  «.  Boston  Mut.  Fire 
Ins.  Co.  4  Mete,  206.    See  supra,  26. 

79.  —  upon  term.  The  fact  that  a  charter 
of  an  insurance  company  expires,  by  its  own 
limitation,  within  the  time  during  which  a 
policy  issued  by  it  is  to  continue,  does  not 
make  the  policy  void.  It  is  valid  for  the 
unexpired  term  of  the  charter.  JT.  T.  Supreme 
Ot  1859,  Huntley  v.  Beecher,  80  Barb.  580;  S. 
P.  1860,  Huntley  v.  Merrill,  82  Barb.  626. 

80.  Priority  of  policies.  In  the  distribu- 
tion of  the  proceeds  of  an  assessment  made 
by  an  insurance  company  to  pay  losses  by 
fire,  all  the  liabilities  of  the  company,  incur- 
red in  the  same  manner,  should  be  paid  pro 
rata,  without  reference  to  priority  in  the  time 
of  loss.  N,  K  Supreme  CU 1861,  Richards  v. 
New  Hampshire  Ins.  Co.  48  N.  K  268. 

81.  Where  insured  property  is  destroyed 
by  fire  to  so  g^reat  an  amount  that  all  the  de- 
posit notes,  and  one  per  cent,  on  all  the  prop- 
erty insured,  is  not  more  than  sufiicient  to 
pay  the  losers,  and  afterward,  before  the  de- 
posit notes  are  collected,  another  fire  destroys 
other  property  insured  in  the  same  com- 
pany, the  losers  by  the  latter  fire  are  not 
entitled  to  any  part  of  the  fund  arising  from 
the  notes,  and  one  per  cent  assessed.  Pa,  8vr 
preme  Ct.  1845,  Coston  «.  Alleghany  Mut.  Ins. 
Co.  1  Pa.  St  822. 

82.  In  the  absence  of  the  appropriation  of 
any  specific  fund  to  the  payment,  a  person  in- 
sured, who  sustained  a  loss  prior  to  a  calamity 
which  caused  the  corporation's  insolvency,  is 
not  entitled  to  a  preference  of  payment  from 
its  assets,  over  those  whose  claims  arose  by 
the  calamity.*  iV.  Y,  CTumeery,  1887,  Lowerre 
«.  American  Fire  Ins.  Co.  6  Paige^  482.  Com- 
pare Le  Roy  v.  Globe  Ins.  Co.  2  Edw,  657. 

*  One  who  loans  to  an  insmmnoe  company  a  rom  to  enable 
them  to  pay  off  a  Iom  which  they  have  incurred,  ii  not,  when 
the  company  gubseque&tly  beoomoi  Isstdrent,  entitled  to  re- 


88.  A^Bstment  of  eUdnis.  It  is  in  the 
power  of  an  insurance  company,  or  its  re- 
ceiver, to  allow  equitable  claims  for  losses,  al- 
though no  actions  to  recover  the  same  could 
be  maintained,  by  reason  of  the  neglect  of  the 
claimants  to  sue  within  the  time  prescribed 
by  the  charter  or  by-laws  of  the  company,  or 
that  limited  by  the  statute.  And  when  such 
claims  are  allowed,  the  company,  or  its  re- 
ceiver, is  bound  to  pay  them,  provided  there 
are  funds  for  that  purpose ;  and  when  there 
are  no  funds,  it  is  the  duty  of  the  company, 
or  Its  receiver,  to  collect  enough  for  that  pur- 
pose from  the  note  makers.  And  the  latter 
cannot  defeat  actions  brought  against  them, 
upon  their  notes,  for  the  recovery  of  such 
funds,  on  the  ground  that  the  company,  or 
its  receiver,  might  have  avoided  allowing  or 
paying  the  losses  upon  mere  technical 
grounds.  If  the  note  makers  have  any  rem- 
edy for  the  allowance  of  such  claims,  it  must 
be  against  the  directors  or  receiver  personal- 
ly. JT.  r.  Supreme  Ct.  1865,  Sands  v.  Hill, 
42  BcMTb.  651. 

84.  In  an  action  against  a  mutual  insui^ 
ance  company,  on  a  policy  of  insurance,  the 
report  of  the  committee,  organized  under  the 
provisions  of  the  act  of  incorporation  to  ex- 
amine and  inquire  into  the  loss,  and  ascer- 
tain the  sum  due  the  insured,  is  not  conclusive 
of  the  amount  of  the  loss.  Pa.  Supreme  Ct. 
1868,  Sinking  Springs  &c,  Ins.  Co.  «.  Rupp, 
29  Pa.  St.  526. 

85*  Canceling  policy.  How  effected. 
Where  the  charter  of  an  insurance  company 
provides  that  iall  policies  of  assurance  and 
other  instruments,  made  and  signed  by  the 
president,  or  other  ofiicer,  in  conformity  with 
the  regulations  of  the  company,  ehall  be  bind- 
ing upon  the  same,  and  the  constitution  of 
the  company  requires  in  addition  that  a  policy 
should  be  countersigned  by  the  secretaxy,  an 
unsigned  note  delivered  by  the  secretary,  as- 
senting to  a  proposition  to  cancel  a  policy, 
does  not  constitute  an  agreement  obligatoiy 
on  the  company.  A  contract  varying  a  policy 
is  as  much  an  instrument  as  the  policy  itself 


payment  out  of  the  sarplua  fond  of  the  company  as  agaiaak 
other  parties  insured.  De  F«yBter«.  American  Fire  las.  Oo. 
SPa«flr«,48«. 

Nor  are  the  stockholders  enUtled  to  such  tvati  as  against 
the  creditors.    Scott «.  Eagle  Fire  Co.  7  Plsi^s,  I9a 

That  insolrenoy  and  the  appotntment  of  a  reeelTvr,  sab* 
sequent  to  suit  hrought  on  the  contract  of  insurance,  b  not 
available  as  a  defence,  ftirther  than  tliat  it  limits  the  right 
of  the  plaintiff  to  a  pro  rata  payment  out  of  the  ftind,- 
Bodle  9.  Chenango  Mut.  Ins.  Co.  2  ^.  T.  (S  0(fmst)JS^ 
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and  can  only  be  executed  in  tbe  manner  pre- 
scribed by  law.  U,  8,  Supreme  Ct,  1804,  Head 
«.  Providence  Ins.  Co.  3  Cranch^  127. 

86*  —  on  what  termg,  Underaproyision 
in  the  charter  of  an  insurance  company  that, 
upon  alienating  the  insured  property,  the  in- 
sured should  be  entitled  to  surrender  the  pol- 
icy and  have  his  deposit  note  canceled,  on 
paying  his  proportion  of  losses  then  incurred, 
— ^the  defendant  surrendered  a  policy  and  the 
company  canceled  and  surrendered  the  de- 
posit note,  without  payment  of  anything 
toward  losses,  though  at  that  time  there  were 
contested  claims  against  the  company  for 
losses,  some  of  which  were  subsequently  es- 
tablished. The  receiver  appointed  in  chan- 
cery made  an  assessment  thereof  upon  notes 
of  the  same  class  as  that  of  the  defendant. 
There  was  no  proof  of  fraud,  or  of  any  mis- 
take of  iact  in  regard  to  the  claims  existing 
against  the  company  when  the  note  was  sur- 
rendered,— Hdd^  that  the  surrender  was  valid, 
and  that  the  receiver  could  not  recover  on  the 
note.  The  amount  to  be  paid  on  a  surrender 
in  such  case  is  a  proper  subject  of  a<^u8tment 
between  the  insured  and  the  company  at  the 
time,  and  the  adjustment  made  is  binding  on 
both  parties,  where  there  is  no  fraud  or  mis- 
take. K  T,  Ct,  of  AppeaUy  1850,  Hyde  v, 
Lynde,  4  JT.  T.  (4  Canut.)  887. 

87*  —  its  consequences.  The  surrender  of  a 
mutual  insurance  company's  policy  by  the  in- 
sured, and  its  cancellation  by  the  insurance 
company,  dissolves  the  relation  of  the  insured 
as  a  member  of  the  company,  and  the  com- 
pany has  no  frirther  claim  upon  liim,  except 
for  the  unpaid  assessments  previously  made. 
27,  T.  Supreme  Ct,  1862,  Campbell  «.  Adams, 
88  Barb,  132.     Bee  infra,  120-184. 

88.  Where  the  parties  canceled  the  policy 
by  consent,  while  the  risk  was  running, — 
Edd,  that  the  insured  was  not  liable  for  any 
part  of  the  premium.  N,  71  Superior  Ct, 
1848,  Merchants*  Mutual  Ins.  Co.  9.  Under- 
wood, 1  Samdf  474. 

89.  Forfeiture  of  policies  for  non-pay- 
ment. A  provision  that  a  mutual  policy  shall 
be  void  if  assessments  on  the  premium  note 
remain  unpaid  for  thirty  days,  is  valid.""     N, 


*  A  mntoAl  pollcj  IfnMd  noder  a  by-law  which  proridM 
that  the  policy  ■ball  become  void,  **  if  the  assured  shall  neg* 
led,  for  tbe  tenn  of  thirty  days,  to  pay  his  premium  note, 
er  any  assenment  thereon,  when  requested  to  do  so,  by 
mail  or  otherwise,"  is  rendered  void  by  the  neglect  of  the  as« 
sored  to  pay  the  amomitaf  an  assessment  upon  his  premium 
note*  for  thirty  days  alter  a  written  request  for  payment, 


T,  Supreme  Ct.  1842,  Beadle  v.  Chenango 
County  Mutual  Ins.  Co.  8  HiU,  161. 

90.  Where  by-laws  require  notice  of  the 
assessment  to  be  published,  failure  to  pay  as- 
sessments is  unavailable  as  defence  to  the 
policy,  unless  publication  of  the  notice  is 
shown.  N,  T,  Ct,  of  Appeale,  1848,  Bodle 
«.  Chenango  County  Mutual  Ins.  Co.  2  JT.  F. 
(2  Comet.)  58. 

91.  A  refiisal  to  pay  an  illegal  assessment 
for  thirty  days  after  demand  will  not  render 
void  a  policy  of  insurance  issued  by  a  mutual 
company,  or  defeat  a  subsequent  assessment 
upon  the  same,  although  the  by-laws  author- 
ize the  directors  to  terminate  the  same  in  case 
of  a  refusal  to  pay  assessments,  and  the  di- 
rectors when  making  the  assessment  voted 
that  any  policy,  the  holder  of  which  should 
refuse  to  pay  any  assessment  for  thirty  days 
after  a  demand  on  him,  should  be  void.  Maes, 
Supreme  Ct  1864,  Matter  of  People^s  Mutual 
Equitable  Fire  Ins.  Co.  9  Allen,  819. 

92.  Waiver  of  condition  of  prepayment. 
Whether  a  general  agent  of  an  insnrance 
company  can  waive  a  provision  in  a  policy 
that  it  diall  not  be  valid  until  the  premium  is 
paid, — see  Boehen  v.  Williamsburgh  City  Ins. 
Co.  85  K  T,  131 ;  Mulrey  «.  Shawmut  Mut 
Fire  Ins.  Co.  4  AUeny  116;  Wing  v.  Harvey, 
27  Bng,  L.  A  Eq,  140 ;  Sheldon  v.  Conn.  &c. 
Ins.  Co.  25  Corm.  207. 

98.  The  by-laws  of  an  insurance  company 
provided,  that  no  insurance  should  be  con- 
sidered as  made,  or  binding,  until  the  pre- 
mium was  actually  paid.  Their  agent  wrote 
to  a  party  wishing  insurance,  '*  Should  you 
desire  to  effect  the  insurance,  send  me  your 
check,  payable  to  my  order,  for  the  amount 
of  the  premium,  and  the  business  is  conclud- 
ed.'^ Held,  that  the  putting  a  letter  directed 
to  the  agent  in  the  post  office,  with  tbe  check 
inclosed,  was  a  payment  within  the  provision 
of  the  by-laws.  U,  S,  Supreme  Ct,  1850. 
Tayloe  t.  Merchants'  Fire  Ins.  Co.  9  How,  890. 

94.  It  is  no  evidence  of  waiver  of  a  by- 
law of  a  mutual  fire  insurance  company,  re- 

prepald,  duly  directed,  and  deposited  by  the  company  in  the 
post  office.  In  due  course  of  mail,  would  reach  the  place  of 
bis  residence,  as  set  forth  in  the  policy,  whether  he  reoeired 
snch  request  or  not    Lothrop  «.  Greenfleld  Ac.  Ins.  Go.  2 

Bat  the  company  cannot  set  up  as  a  defence,  Che  forfeiture 
of  the  policy  by  non-payment  of  assessments  on  the  insor- 
ed*8  premium  note,  under  a  general  all^ation  of  the  an- 
swer, that  the  company  has  a  legal  defence  to  the  claim. 
Bodle  f.  Chenango  County  Mutual  Ins.  Oo.  9  ^.  Y.  (2  CSmm^) 
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quiring  the  assured,  before  the  delivery  of 
any  policy,  to  pay  such  premium  and  give 
such  deposit  note  as  the  president  and  direct- 
ors shall  from  time  to  time  determine,  that 
the  policy  was  made  out  and  recorded  in  the 
company's  books,  pursuant  to  an  agreement 
between  the  person  to  be  insured  and  the 
president  of  the  company ;  that  the  directors 
had  previously  voted  '*  that  the  premiums  on 
all  policies  shall  be  payable  within  thirty 
days  from  the  date  of  said  policies,  and  if  not 
paid  within  sixty  days  the  policies  shall  be 
considered  canceled;^'  that  both  before  and 
after  sixty  days  from  the  date  of  this  policy, 
the  president  and  secretary  requested  this 
person  to  pay  the  premium,  without  suggest- 
ing any  invalidity  of  the  policy ;  and  that, 
after  a  loss  of  the  property  insured,  an  as- 
sessment was  laid  to  cover  it.  Mom.  Svpreme 
Ct,  1859,  Brewer  «.  Chelsea  Mutual  Fire  Ins. 
Co.  14  Gray,  208. 

95  •  —  of  proofis  of  loss.  An  omission  to  give 
notice  and  make  proof  of  loss,  in  compliance 
with  the  requirements  of  the  by-laws  of  a 
mutual  insurance  company,  is  not  waived  by 
a  statement  of  the  president  of  the  company, 
made  seventeen  months  after  the  loss,  that 
the  company  would  be  disposed  to  do  what 
was  right,  that  they  knew  at  the  time  of  th6 
fire  that  it  was  their  loss,  and  were  surprised 
that  they  were  not  notified ;  nor  by  a  subse- 
quent direction  fiT>m  the  directors  of  the 
company  to  one  of  the  assignees  in  insolvency 
of  the  assured,  ifi  reply  to  a  verbal  claim  of 
loss  made  by  him,  to  have  a  statement  of  loss 
sent  to  them,  and  they  would  take  the  sub- 
ject into  consideration ;  nor  by  a  subsequent 
vote  of  the  directors  to  require  the  assured 
to  make  a  statement  under  oath  in  regard  to 
the  loss.  M(t9$.  Supreme  Ct,  1861,  Bmith 
f>.  Haverhill  Mut  Fire  Ins.  Co.  1  AUen,  397. 

9C.  Where  one  of  the  by-laws  of  a  mutual 
insurance  company  required  that  the  insured, 
within  thirty  days  after  loss  by  fire,  should 
give  notice  to  the  company,  specifying  the 
amount  of  loss,  the  manner  of  it,  and  other 
particulars  as  a  condition  to  his  right  to 
recover, — Heldy  that  a  declaration  to  the 
insured  by  a  traveling  agent  of  the  com- 
pany, "  that  the  matter  would  be  all  right 
with  the  company,'*  was  not  a  waiver  of  the 
necessity  of  such  notice.  N.  C.  Supreme  Ct, 
1860,  Boyle  «.  North  Carolina  Mut.  Ins.  Co. 
7  Jonei*  Late,  873. 

97.  —  of  forfeiture  by  asstgnmeBt.    The 


acts  of  the  company  in  making  and  collect- 
ing assessments  upon  the  premium  note,  af- 
ter notice  of  an  assignment  without  consent, 
are  not  a  waiver  of  the  forfeiture,  unless  it  is 
shown  that  the  losses  for  which  the  assess- 
ments were  made,  occurred  after  the  forfeiture. 
N,  T,  Supreme  Ct,  1843,  Smith  v.  Saratoga 
County  Mut.  Fire  Ins.  Co.  8  HiU^  508.  And 
see  Boynton  o.  Clinton  &  Essex  Mut.  Ins.  Co. 
16  Ba/rb.  354. 

98.  The  by-laws  of  an  insurance  company 
provided  that  the  risk  should  be  suspended, 
if  the  assured  n^lected  for  a  certain  time 
to  pay  assessments  after  personal  demand. 
Eeld^  that  by  making  a  subsequent  assess- 
ment and  collecting  it,  the  company  did  not 
waive  their  exemption  from  liability,  caused 
by  a  previous  non-payment.  Me.  Suprems  CL 
1857,  Nash  «.  Union  Mut.  Ins.  Co.  48  Me.  848. 

99.  Trangfer  of  policy,  by  bequest  A 
shareholder  in  an  unincorporated  insurance 
company,  by  whose  rules  every  holder  of 
shares  was  required  to  effect  an  insurance 
with  the  company,  by  his  will  gave  to  A  and 
B  "  all  and  every  of  his  shares  and  interest 
in  the  company,  and  all  the  advantages  to  be 
derived  therefrom."  The  words  *^  shares  and 
interest,''  were  also,  in  other  parts  of  the 
wiU,  used  with  reference  to  companies  of 
different  kinds.  ^Idy  that  the  policy  of  as- 
surance effected  by  the  testator  with  the 
company,  did  not  pass  under  the  bequest. 
Chancery^  1858,  Harington  f>.  Moffat,  17  Eng. 
L,  d  Eq,  33;  4  De  GeXy  M.  db  G.  1. 

lOO*  Consent  to  transfer  of  polley. 
Where  the  by-laws  of  an  insurance  company 
require  the  approval  and  ratification  of  the 
directors  to  the  transfer  of  a  policy,  it  is 
sufScient  if  such  approval,  &c.,  may  be  fair- 
ly presumed  from  the  acts  of  their  authorized 
agent,  or  from  their  own  acquiescence.  A 
formal  vote  is  not  necessary.  K  J,  Supreme 
Ct,  1853,  Durar  t).  Hudson  &c.  Ins.  Co.  4  2b5r. 
171. 

101.  And  the  consent  of  a  mutual  insur- 
ance company  to  an  assignment  of  a  policy, 
being  given  by  the  secretary  as  ^ent  of  the 
company,  and  by  hmi  indorsed  on  the  pol- 
icy, binds  the  company  and  the  directors.  IK 

102*  A  provision  in  the  charter  of  an  in- 
surance company,  requiring  that  all  policies 
shall  be  signed  by  the  president,  does  not 
render  it  necessary  that  the  assent  of  tlie 
company  to  an  aerignment  of  a  policy  should 
be  signed  by  him.  The  signature  of  the  sec- 
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retaiy  to  such  an  assignment  is  prima  facie 
evidence  of  an  agreement  by  the  company ; 
and  the  company,  by  receiying  a  considera- 
tion in  the  assignee's  guarantee  of  the  pre- 
mimn  note,  accept  the  act  of  the  secretary, 
and  are  bound  by  it  Mass.  Bttpreme  Ot, 
1829,  N.  E.  Marine  Ins.  Co. «.  De  Wolf;  8 

103.  Sights  of  assignee.  The  charter  of 
a  mutual  fire  insurance  company  contained 
the  usual  grant  of  power  to  make  by-laws 
necessary  and  convenient  for  the  management 
of  the  business  of  the  company.  Under  this 
power,  the  company  adopted  a  by-law  which 
provided  that  a  mortgagee,  having  the  poli- 
cy assigned  to  him,  might  have  the  same 
ratified  and  confirmed  for  his  benefit,  by 
consent  of  the  directors,  and  giving  security 
to  their  satisfaction  for  the  remaining  term 
of  the  policy,  and  that,  in  such  case,  the 
mortgagee  should  be  entitled  to  all  the  priv- 
ileges and  incur  aU  the  liabilities  of  the  in- 
stitution equally  with  the  other  members. 

ffddy  1.  That  the  by-law  was  within  the 
power  conferred  by  the  charter,  and  was  valid. 

2.  That  where  an  assignment  had  been 
made  to  a  mortgagee,  under  the  by-law, 
an  action  upon  the  policy,  in  case  of  loss, 
should  be  brought  in  the  name  of  the  as- 
signee. JT.  K  Superior  Ct.  BoUins  «.  Co- 
lumbian Fire  Ins.  Co.  6  Fott.  200. 

104*  The  charter  of  a  mutual  insurance 
company  provided  that  the  assignee  of  a  pol- 
icy diotdd  give  security  "  to  the  satisfiftction 
of  the  directors?*  Held,  that  the  original 
deposit  note  given  by  the  assignor  might  be 
considered  the  security  contemplated,  if  the 
acts  of  the  directors  were  such  as  to  show 
their  "  satisfection."  JT.  J.  Supreme  Ct.  1858, 
Durar  «.  Hudson  &c.  Ins.  Co.  4  Zabr.  171. 

105*  If  the  assignees  in  insolvency  of  per- 
sons insured  by  a  mutual  insurance  company, 
have  guaranteed  the  payment  of  the  premium 
note,  and  taken  an  agreement  from  the  com- 
pany that  the  policy  shall  be  continued  in 
force  to  them  for  an  extended  period  of 
time,  they  may  recover  the  fhll  amount  of  a 
loss  which  subsequently  occurs,  without  de- 
ducting the  amounts  due  from  the  insolvent 
debtors  to  the  company  upon  other  premium 
notes ;  although  the  policy  contains  an  agree- 
ment that,  in  case  of  loss,  all  sums  due  to  the 
company  from  the  insured  shall  be  deducted 
before  payment.  Mass,  Supreme  Ct,  1868, 
Tripp  9.  Padfic  Mut  Ins.  Co.  7  AUen,  280. 


106.  A  mutual  fire  insurance  company  is- 
sued a  policy  to  W.,  who,  having  mortgaged 
the  premises  to  S.,  assigned  the  policy  to 
him,  with  the  consent  of  the  directors.  Af- 
terward, S.  having  sold  his  interest  in  the 
premises  to  H.  and  £.,  assigned  the  policy 
to  them,  with  the  approval  of  the  directors, 
H.  and  E.  giving  their  written  promise  to  the 
company,  at  the  time,  to  pay  all  assessments 
that  should  thereafter  be  made  agamst 
the  policy.  Subsequently,  assessments  were 
made  against  the  policy  for  losses  happening 
before  the  assignment  to  H.  and  E.,  and  also 
for  losses  after  the  assignment  to  them.  After 
all  the  assessments  were  made,  those  that 
were  made  for  losses  prior  to  the  assignment 
to  H.  and  E.,  were  paid  by  the  surety  of  W., 
who  had  signed  his  premium  note  with  him, 
and  the  note  was  given  up  to  the  surety.  On 
an  action  brought  against  H.  and  E.  for  the 
assessments  for  losses  aft;er  the  assignment  to 
them, — Eddj  that  they  were  liable  for  the 
payment  of  them,  and  that  the  surrender  of 
the  original  note  of  W.  did  not  relieve  H. 
and  E.  from  their  promise.  iT.  H.  Superior 
Ct  1855,  New  Hampshire  Mut.  Fire  Ins.  Co. 
V.  Hunt,  10  Fost,  219. 

107.  A  mutual  fire  insurance  policy  was 
assigned  to  a  purchaser  of  the  insruied  prem- 
ises, who  gave  his  own  premium  note  in  lieu 
of  the  one  originally  given,  which  was  jgiven 
up  to  the  maker,  there  being  at  the  time  an 
assessment  unpaid  upon  it ;  notice  of  this  as- 
sessment was  given  to  the  makers  of  each 
note,  and  afterwards  the  premises  were  burned. 
It  was  provided  in  the  policy  that  **any 
member  "  who  should  refuse  payment  of  an 
assessment  for  thirty  days  after  notice,  should 
forfeit  his  policy,  provided  his  premium 
note,  after  paying  losses,  should  be  given  up 
to  lum  on  demand.  Heidy  that,  within  the 
meaning  of  this  provision,  the  assignee  of  the 
policy  was  not  a  member  of  the  company, 
and  that  he  could  recover  for  his  loss,  not- 
withstanding the  unpaid  assessment.  JV.  J. 
Supreme  Ct,  1859,  Brannin  v.  Mercer  County 
&c,  Ins.  Co.  4  Dutch,  92. 

For  rules  regulating  Corporate  contracts 
applicable  to  insurance  policies  in  common 
with  other  agreements,  see  Costbactb  and 
the  titles  there  mentioned. 

IV.  Pbemium  Notes. 

108.  What  is  a  premium  note.  A  note 
made  and  delivered  to  persons  oiganizing  a 
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mutaal  insurance  company,  for  the  purpose 
of  being  presented  to  the  commissionerB  ap- 
pointed by  the  comptroller  to  examine  the 
capital  and  securities  of  such  company,  is  a 
premium  note ;  and  as  such  is  coyered  by  an 
ii^unction  restraining  the  receiver  of  the 
company  from  collecting  and  receiving  any 
moneys  on  the  premium  notes  of  said  com- 
pany. K  Y,  Ct,of  Appeals^  1865,  Sands  «. 
Campbell,  81  JT.  Y.  845. 

109.  A  note  given  to  an  insurance  com- 
pany in.  advance  of  premiums  earned,  upon 
the  understanding  that  the  note  shall  be  re- 
newed from  tune  to  time  for  amounts  not 
earned, — Eddy  not  a  '*  subscription  note'^ 
within  the  meaning  of  the  New  York  gen- 
eral insurance  act.  Jf,  Y.  Superior  Ct.  1858, 
Elwell «.  Crocker,  4  Bowd.  22 ;  1800,  Lawrence 
«.  McCready,  6  Bom.  829. 

110.  Stoek  notes  and  premium  notes. 

There  is  a  wide  distinction  between  the  lia- 
bilities of  those  who  give  notes  to  form  the 
capital  stock  of  a  mutual  insurance  company 
and  of  those  who  give  notes  for  premiums, 
after  the  f^tock  is  made  up  and  the  company 
brought  into  existence.*  While  the  former 
class  are  liable  on  their  notes,  irrespective  of 
losses,  the  latter  are  liable  only  for  the  pro 
rata  riiare  of  such  losses,  in  common  with  all 
other  available  ■  premium  notes  held  by  the 
company.  N.  Y.  Supreme  Ct.  1862,  Dana  «. 
Munro,  38  Barb.  528. 

111.  The  agent  of  an  insurance  company 
about  to  be  organized,  applied  to  the  de- 
fendant to  insure  buildings  in  the  company, 
when  it  should  be  in  a  situation  to  do  busi- 
ness; saying  that  it  was  not  yet  organized, 
but  soon  would  be.  After  the  company 
was  authorized  to  receive  applications,  the 
request  to  insure  was  renewed,  and  acceded 
to  by  the  defendant,  who  made  an  applica- 
tion, and  gave  a  note  for  the  premium,  wiih- 
out  any  intimation  being  given  that  any  ob- 
ligation was  intended  other  than  that  incur- 
red by  every  person  insuring  in  a  mutual 
insurance  company.  Bieldj  that  the  note 
could  not  be  treated  as  a  stock  note,  and 
collected  without  an  assessment.    Th. 

112.  Whose  note  may  be  taken.  Where 
the  only  provision  in  the  charter  authorizing 


•  Upon  this  dlsttnedofit,  aee  alao,  Howlaad  «.  Edmonds, 
94  M  F.  aOT ;  88  EbtB.  Ft,  16« ;  BeU  «.  BOAej,  88  Barb.  (M 
r.)  610;  Bell «.  Tates,  Id.  887;  Bands  «.  St  John,  86  Id. 
628;  28  How.  iV.  140;  Hyatt  «.  Bnnand,  8T  Jktrb,Wi; 
Toll  e.  Whitney,  18  Sow.  Fr.  16L 


the  company  to  take  notes,  empowers  them 
to  take  the  notes  of  members — f .  e.  persons 
insured — ^for  premiums,  in  proportion  to  the 
amount  insured,  they  cannot  take  the  note 
of  a  person  other  than  one  insured.  They 
cannot  recover  against  a  stranger  who  gives 
his  note  for  the  accommodation  of  an  insur- 
ed, and  without  consideration.  N.  Y.  CXqf 
Appeahy  1856,  Mutual  Benefit  Life  Ins.  Go.  «, 
Davis,  12  N.  F.  (2  Kern.)  569. 

118.  Form*  In  an  action  by  a  mutoal 
insurance  company  against  a  member,  to  re- 
cover an  amount  agreed  to  be  paid  as  a 
deposit,  a  promise  to  pay  ^^  to  the  company 
or  its  treasurer,*'  "  in  such  sums  as  may  be 
called  for  by  a  vote  of  the  directors  of  said 
company,  or  by  the  treasurer  of  said  com- 
pany,'* may  be  given  in  evidence  under  a 
declaration  alleging  a  promise  to  pay  to  the 
company,  and  that  the  sum  sued  for  has  been 
duly  demanded  and  called  fbr.  Mom,  8ur 
preme  Ct.  1864,  Shawmut  Mutual  Fire  Ins. 
Co.  o.  Stevens,  9  AUei^  882 

114.  Where  the  charter  of  an  insuziuioe 
company  authorizes  the  company  to  take 
premium  notes  in  advance,  and  negotiate  such 
notes,  if  the  company  take  a  non-negotiable 
note, — 0.  g.  a  note  payable  to  the  order  of  tiie 
maker,  but  not  indorsed  by  him, — it  is  never- 
theless valid  in  the  hands  of  the  company 
N.  Y.  Superior  Ct.  1848,  Brouwer  f>.  Hill,  1 
Saruif.  629. 

115.  A  premium  note,  payable  ''in  such 
portions,  and  at  such  time  or  times  as  the 
directors  may,  agreeably  to  the  charter  and 
by-laws  of  the  company,  require," — ^^^{(f  suf- 
ficient in  fonn  under  a  statute  requiring  pre- 
mium notes  to  be  made  payable ''  at  the  end 
of,  or  within,  twelve  months  from  date.**  iT. 
Y.  Supreme  Ct.  Sp.  T.  1853,  Hill «.  Reed,  16 
Barb.  280. 

116.  A  note  given  to  a  mutual  insurance 
company  organized  under  the  New  York 
general  act  (Laws  of  1849,  ch.  808),  as  one  of 
the  notes  required  to  ULake  up  its  capital,  by 
which  the  maker  promises  to  pay  the  speci- 
fied sum  to  the  company ''  in  such  portions 
and  at  such  time  or  times  as  the  directors  may 
require  *'  is  in  legal  effect*  payable  immediate- 


*  The  statute  of  Undtatlons  appUee  to  capital  clock  notes 
giren  to  a  matual  Inauranee  companj.  Thc7  cannot  be  ex- 
cepted from  the  operaUon  of  the  statute  apon  the  theory  of 
al««islatlYe  Intent  that  they  flhooldfonn  a  conttnolngor 
pennanent  10001117.  Bdl «.  Tates,  88  Barb.  {IT.  T.)  07; 
8anda«.  St  John,  86 /<2. 888 ;  S8  ffow.  Fr.  lia 


Premium    [INSTJKANCE  COMPAiOES.]    ITotea, 


431 


I7 ;  for  the  statute  contemplates  an  absolute 
liability.  No  demand  is  necessary  to  found 
an  action  upon  it ;  and  the  statute  of  limit- 
ations therefore  begins  to  run  ag^iunst  it  at 
the  time  it  is  giyen,  and  is  a  good  defence  at 
the  expiration  of  six  years  from  that  time. 
It  makes  no  difference  in  this  respect  that  the 
statute  required  such  notes  to  be  payable 
''  at  the  end  of^  or  -within,  twelve  months 
from  date."  Ct.  of  Appeals,  1862,  Howland  v, 
Edmonds,  24  If,  T.  807 ;  23  Bow.  Pr.  162. 

117.  Tran8fei;8.  A  mutual  insurance  com- 
pany, authorized  by  their  charter  to  nego- 
tiate their  premium  notes,  for  the  purpose 
of  paying  claims  or  otherwise,  may  transfer 
a  note  in  payment  of  a  loss.  N.  T.  Ct.  of 
AppedU,  1850,  Howland  v.  Idjer,  8  N.  T. 
(8  0<nMt.)  290. 

118*  A  note  giyen  to  a  mutual  insurance 
company  by  a  party  insured,  for  premiums 
to  be  earned,  may  be  negotiated  by  the  com- 
pany ;  and  a  Jxmafide  holder  for  value  will 
be  entitled  to  recover  the  full  amount,  how- 
ever small  the  amount  of  risks  undertaken 
for  the  makers.  N.  T.  Superior  Ct.  1857, 
Central  Bank  of  Brook^  v.  Lang,  1  Boew. 
802. 

11 9.  The  charter  of  the  Atlas  Mutual  In- 
surance Company,  in  regard  to  notes  received 
for  premiums  in  advance,  authorized  the 
company  to  negotiate  them  for  the  purpose 
of  paying  claims,  or  otherwise,  in  the  course 
of  its  business. 

HM,  1.  That  a  note  given  for  premiums 
on  an  open  policy  of  insurance  to  the  makers, 
and  afterward  substituted  for  notes  which 
had  been  negotiated  by  the  company  to  the 
plaintiffs,  for  the  purpose  of  paying  claims, 
or  otherwise,  in  the  course  of  its  business, 
must  be  regarded  as  a  note  of  the  character 
specified  in  the  charter;  and  that  the  trans- 
fer thereof  to  the  plaintiffs  by  the  company 
was  lawful,  and  the  title  of  the  plaintiffo  in- 
disputable. 

2.  That  if  notes  originally  negotiated  were 
lawfully  transferred  to  the  plaintiffs,  the  sur- 
render of  those  notes,  and  the  substitution  of 
others  in  their  place,  for  the  convenience  and 
accommodation  of  the  parties,  was  not  un- 
lawful, it  being  but  an  exchange  of  securi- 
ties,  all  of  which  were  of  a  character  which 
made  it  proper,  under  the  charter,  for  the 
company  to  negotiate  them  for  the  purposes 
of  ordinary  business.  N.T.CUof  AppedU, 
1864,  "Wood  V,  "Wellington,  80  N,  T.  218. 


120.  Effect  of  Insolvency  of  company  on 
premium  note.  It  is  no  defence  to  an  action 
brought  by  an  insurance  company,  on  a  pre- 
mium note,  that  the  company  became  insolv- 
ent before  the  expiration  of  the  policy.  Pa. 
Supreme  Ct.  1858,  Sterlings.  Mercantile  Mut. 
Ins.  Co.  82  Pa.  St,  75.  And  see  Lester  «. 
Webb,  5  AlUny  569. 

181.  A  note  having  been  given  to  an 
insurance  company  for  premiums,  payaole 
twelve  months  from  date,  and  liable  for  losses 
occurring  during  that  period,  was  assigned 
by  the  company  as  collateral  for  a  loan  to 
them;  the  drawer  of  the  note  paid  to  the 
pledgee  the  sum  for  which  it  had  been  pledg- 
ed, which  was  less  than  its  face,  and  obtain- 
ed the  note ;  the  company,  becoming  insolv- 
ent, made  an  assignment  to  assignees,  who 
brought  trover  for  the  note,  claiming  for  the 
payment  of  losses  which  had  occurred  dur- 
ing the  time  for  which  it  had  been  given. 
ffeldy  that  they  could  recover  only  the  balance 
due  on  the  note,  deducting  the  amount  for 
which  it  had  been  pledged.  Pa.  Supreme  Ct, 
1862,  Fell  f».  McHenry,  42  Pa.  St.  41. 

122.  The  non-acceptance  by  the  company, 
of  an  amendment  of  the  charter,  being  set 
up  in  defence, — EM,  that  the  company  had 
recognized  the  amendment,  by  acting  under 
it  from  the  commencement ;  that,  as  the  de- 
fendant had  by  repeated  acts  accepted  the 
benefits  reaped  from  giving  his  notes  under 
the  amendment,  he  could  not  question  its 
acceptance ;  and  that,  as  the  balance  due  on 
the  note  was  required  for  the  payment  of  the 
losses  for  which  it  had  been  pledged,  the 
plaintiffs  were  entitled  to  recover.    lb. 

128«  The  insolvency  of  the  insurers  does 
not  entitle  the  insured  to  require  the  cancel- 
lation of  his  premium  note,  on  surrendering 
the  policy  and  paying  jpr^roto  for  the  time 
the  policy  has  run.  N.  T.  Superior  Ct.  1848, 
Hone  V.  Boyd,  1  Sandf.  481. 

124.  Effect  of  cancellation  of  poUcy. 
The  canceling  of  a  policy  of  insurance  by 
the  insurers  and  the  insured, — Bddy  not  to  af- 
fect the  rights  of  a  Jxmafide  indorsee  for 
value  of  the  premium  note.  Maee,  Supreme 
Ct.  1855,  Williams  v.  Cheney,  8  Qray^  215. 

125.  Members  of  mutual  fire  insurance 
companies  are  liable  to  pay  all  legal  assess- 
ments upon  their  premium  notes  made  dur- 
ing the  whole  period  for  which  they  are  in- 
sured, unless  the  policy,  charter,  by-laws,  or 
note,  provide  otherwise.    N.  H,  Superior  Ct. 
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1852,  Kew  HampBhire  Mut.  Fire  Ins.  Co,  9. 
«.  Rand,  4  Fost.  428. 

126.  A  member  of  a  mutual  fire  insurance 
company  is  not  discharged  from  his  liability 
on  his  deposit  note  for  losses  already  accrued, 
by  the  cancellation  of  his  policy  by  a  general 
corresponding  agent  of  the  company,  accom- 
panied by  a  promise  to  surrender  the  note, 
without  proving  the  authority  of  such  agent 
to  surrender  the  note.  Mass.  Supreme  Ct 
1855,  Harblehead  Mut  Fire  Ins.  Co.  v.  Un- 
derwood, 3  Qra/yy  210. 

127.  A  vote  of  the  directors  of  a  mutual 
insurance  company,  canceling  all  outstanding 
policies,  with  a  provision  that  the  cancella- 
tion shall  take  effect  on  a  certain  day,  does 
not  put  it  out  of  their  power  to  lay  necessary 
assessments  after  that  time  upon  the  deposit 
notes.  Mom,  Supreme  Ct.  1864,  Fayette  Mut 
Fire  Ins.  Co.  v.  Fuller,  8  AUen^  27. 

128.  The  premium  note  is  part  and  parcel 
of  the  contract  of  insurance,  and,  with  the 
policy,  constitutes  the  whole  of  the  trans- 
action. One  part  cannot  be  canceled  and 
the  other  remain  in  full  force,  without  the 
consent  of  both  parties.  N.  7,  Supreme  Ct 
1862,  Campbell  v.  Adams,  88  Barb,  182. 

129.  Where  the  charter  provided  that  the 
policy  should  become  void  upon  an  aliena- 
tion of  the  property,  and  that  upon  surren- 
dering it  to  be  canceled,  the  insured  should 
be  entitled  to  receive  his  deposit  notes  upon 
payment  of  all  losses,  &c.;  accrued  before  the 
surrender, — Hdd^  that  the  company  had  a 
right  to  assess  the  premium  note  for  losses 
which  occurred  after  the  alienation,  and  be- 
fore such  surrender.  JV.  T,  Supreme  Ct,  1844, 
Keely  «.  Onondaga  County  Mutual  Ins.  Co.  7 
Em,  49. 

130.  —  of  forfeiiare*  A  member  of  a 
mutual  insurance  company  is  liable  to  con- 
tribute to  all  losses  which  happened  while 
the  policy  was  in  force,  and  assessment  there- 
for may  be  made  after  the  policy  has  been 
forfeited  by  an  assignment  without  consent 
N.  T.  Supreme  Ct,  1842,  Smith  v.  Saratoga 
County  Mutual  Fire  Ins.  Co.  8  EiU^  508. 

131.  An  insurance  company,  by  declaring 
a  policy  forfeited  for  non-payment  of  assess- 
ments, do  not  deprive  themselveB  of  the 
right  to  recover  the  assessments  then  due 
upon  the  insured^s  premium  note.  Iowa  Su- 
preme Ct,  1860,  Iowa  State  Ins.  Co.  0.  Pros- 
see,  11  lowa^  115.  But  see  Eeenan  «.  Mi<»- 
Bouri  &c.  Ina.  Co.  12  Id.  126. 


132.  Losses  caimot  be  set  oIL  A  member 
of  a  mutual  insurance  company  cannot,  upon 
its  insolvency,  set  off  against  his  indebted- 
ness for  premiums  due  upon  polides,  a  loss 
sustained  by  him,  a^usted  and  payable  by 
the  company.  The  premiums  taken  by  a 
mutual  company  constitute  a  common  fimd, 
in  which  all  the  insured  have  a  common  in- 
terest Each  of  them,  as  insured,  is  bound 
to  take  a  pro  rata  dividend  from  such  ftmd, 
and  can  secure  no  preference  over  other  cred- 
itors by  reason  of  his  being  also  a  debtor. 
N,  T,  Ct,  of  Appeals,  1860,  Lawrence  «.  Nel- 
son, 21  K  T.  158 ;  K  T.  Superior  Ct,  Sp,  T. 
1867,  Pardo  ff,  Osgood,  2  Abb,  Pr,  N,  S,  865. 
See  also,  Lawrence  v.  Nelson,  4  Boete.  240. 

133.  Where  the  maker  was  insured,  bat, 
at  the  end  of  the  year,  paid  the  premiums, 
and  renewed  the  note  for  the  full  amount  for 
another  year,  during  which  the  company 
failed ; — Ifeldf  he  was  not  entitled  to  any  de- 
duction for  the  premiums  so  paid.*  2f.  T.  S^- 
perior  Ct,  1847,  Hone«.  Ballin,  1  Sandf.  181. 

134.  But  as  to  premiums  earned  after 
the  renewal,  he  was  Held  entitled  to  a  de- 
duction on  the  note,  on  his  paying  them. 
lb;  S.  P.  Merchants^  Mutual  Ins.  Co.  v,  Leeds, 
1  Swndf,  183. 

135.  Power  of  directors  to  assess  pre* 
mium  notes.  The  deposit  notes  of  a  mu- 
tual insurance  company  are  part  of  its  capi- 
tal, and  the  directors  are  bound  to  call  in  a 
sufficient  amount  on  them  to  pay  the  insured 
who  are  losers  by  fire.  Pa,  Supreme  Ct.  1845, 
Rhinehart «.  Alleghany  Ssc  Ins.  Co.  1  Pa.  SL 
859. 

136.  The  theoiy  and  fundamental  princi- 
ple of  mutual  insurance  companies  is,  as  the 
designation  imports,  that  all  the  members  are 
at  once  insurers  and  assured.  The  charter  is 
made  subject  to  the  general  law ;  and  this 
requires  tiie  choice  of  directors,  and  makes 
it  their  duty  to  lay  assessments  when  occa- 
sion requires.  Such  power  of  assessment 
is  their  main  resource ;  they  have  small  funds 
besides.  The  directors  are  the  oonmion 
agents  of  all  the  members,  acting  under 
powers,  in  the  performance  of  duties  created 
by  law,  which  the  vote  of  the  company  could 


*  Where  the  charter  of  a  oompanT  requhesiiremittm  oolea 
to  be  aaaessed  in  proportion  to  their  "  original  amonnV*  no 
deduction  can  be  niade  from  a  note  given  for  inanraaee 
during  a  longer  term  than  the  company  itself  oonld,  imder 
ita  charter,  continue  In  exiatenca.  Hnntlej  t,  Beecher,  SO 
3aH>,{ir,  r.)fi80L 
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not  take  away  or  annuL  To  lay  asaesBments, 
therefore,  when  occasion  requires,  is  one  of 
their  regular  and  ordinary  powers  in  the  su- 
perintendence and  management  of  the  con- 
cerns of  the  company.  These  being  of  regu- 
lar recurrence,  the  by-laws  fix  a  day  for  a 
regular  monthly  meeting,  not  directing  what 
shall  be  specially  done  at  these  meetings. 
The  just  conclusion  is,  that  they  are  thus  to 
meet  to  perform  these  usual  and  recurring 
duties  as  they  may  arise.  These  duties  are 
marked  out  by  the  charter  and  by-laws,  and 
therefore  no  special  notice  is  necessary  to  the 
directors ;  they  are  presumed  to  know  them 
and  come  prepared  to  act  on  them.  Mass. 
Bfqn'mne  Ct,  1858,  Bay  State  Hut.  Fire  Ins. 
Co.  V.  Sawyer,  12  Gush.  64. 

187*  An  assessment  on  a  premium  note 
giyen  to  a  mutual  fire  insurance  company, 
duly  laid  at  a  regular  monthly  meeting  of  the 
president  and  directors,  which  was  held  pur- 
suant to  the  by-laws  of  the  company  and  the 
statutes  of  the  State,  is  valid,  without  affirm- 
ative proof  that  notice  was  given  to  the 
directors  that  an  assessment  would  be  laid 
at  such  meeting,  although  one  by-law  of  the 
company  provides  that  **in  case  an  assess- 
ment be  needed  for  any  purpose,  the  directors 
shall  have  power  to  order  such  assessment  at 
any  meeting  called  for  that  purpose."    Ih, 

188*  In  the  absence  of  any  express  pro- 
vision in  the  by-laws  of  a  mutual  insurance 
company  relative  to  the  calling  of  its  meet- 
ings, except  that  **  the  secretary  shaU  notify 
all  meetings  of  the  directors,"  a  notice  given 
by  the  secretary,  by  direction  of  the  presi- 
dent only,  without  that  of  the  directors,  is 
sufficient  And  if  the  by-laws  do  not  require 
the  object  of  such  meetings  to  be  stated  in 
the  notices,  an  assessment  upon  deposit  notes 
may  be  laid  at  such  meeting,  although  the 
president  does  not  attend,  and  the  object  of 
the  meeting  was  not  mentioned  in  the  no-' 
tices.  Mass,  Supreme  Ct,  1864,  Fayette  Mut. 
Fire  Ins.  Co.  «.  Fuller,  8  Alien,  27. 

SeeMEETiNos. 

139«  To  enable  an  insurance  company  to 
sustain  an  action  on  assessments  made,  it  is 
not  necessary  for  them  to  show  that  they 
have  sustained  losses.  The  statute  vests  in 
the  directors  the  right  of  making  assessments 
whenever  they  shall  deem  it  necessary,  for 
the  honorable  and  prompt  payment  of  losses, 
or  of  the  expenses  of  the  company,  and  the 
right  of  deciding  when  such  assessments  are 

28 


necessary.    iT.  71  Cam.  PI.  1857,  St.  Law- 
rence Mut  Ins.  Co.  «.  Paige,  1  ffUt.  430. 

140.  A  vote  of  the  directors  of  a  mutual 
insurance  company,  whereby  the  report  of  a 
coDunittee  recommending  an  assessment  upon 
the  deposit  notes  is  adopted,  is  sufficient  to 
authorize  the  laying  of  such  assessment. 
Mass.  Supreme  Ct.  1865,  Citizens'  Mut.  Fire 
Ins.  Co.  V.  Sortwell,  10  AUen,  110. 

141.  Although  the  by-laws  of  a  mutual 
assurance  company  do  not  provide  that  the 
deposit  notes  shall  be  deemed  to  be  absolute 
funds  of  the  company,  but  speak  of  assess- 
ments thereon,  assessments  may  be  laid  and 
collected  in  the  usual  manner.    Tb, 

142.  And  under  by-laws  so  framed  the 
directors  may  lay  an  assessment  before  the 
collection  of  the  notes  has  been  ordered.'*^ 
Mass.  Supreme  Ct.  1864,  Fayette  Mut  Fire 
Ins.  Co.  V.  Fuller,  8  AUen,  27. 

148.  The  dir^^tors  of  a  mutual  insurance 
company  (or  the  receiver  acting  in  their 
place)  have  however  no  arbitrary  discretion 
in  making  an  assessment  upon  the  premium 
notes,  but  they  are  controlled  by  the  statute, 
and  bring  themselves  within  its  provisions 
before  they  can  enforce  the  collection  of  the 
premium  notes.  JV.  T.  Supreme  Ct.  1857, 
Thomas  «.  Whallon,  81  Barb.  172. 

144.  That  the  assessment  of  a  premium 
note  given  to  a  mutual  insurance  company 
is  a  ministerial  and  not  a  judicial  act,  and  i» 
therefore  not  final, — see  Herkimer  Co.  Mut 
Ins.  Co.  «.  Fuller,  UBarh.  (^:  Y.)  378;  7  Eaw. 
Pr.  210 ;  Hurlbut  «.  Carter,  21  Barb.  (If.  T.) 
221 ;  Sands  v.  Sweet,  44  Id.  108 ;  Jackson  v. 
Van  Slyke,  Id.  116,  note. 

145.  Their  liability  for  neglect.  Under  a 
mutual  fire  insurance  charter  which  provides 
that  the  directors,  upon  being  notified  of  a 
loss,  shall  assess  upon  the  signers  of  the 
deposit  notes  liable  thereto,  a  siun  sufficient 
to  meet  the  same,  the  necessity  of  such  an 
assessment  is  not  superseded  if  the  validity 
of  claims  is  denied  and  litigated,  but  is 
merely  suspended  ,*^  and  the  directors  cannot 
surrender  the  deposit  notes  of  poUeies  which 
expired  subsequent  to  the  loss,  without  provid- 
ing for  the  contingent  validity  of  the  litigated 


*  Under  Uie  by-laws  of  a  mutual  insunmoe  oompanj  pro- 
Tiding  for  assenments  for  the  payment  of  lo«ae«  "  after  the 
earned  premiums  shall  have  been  used  up,**  earned  premi- 
ums that  are  uncollectable  and  worthless  may  be  regarded. 
as  "  used  up.**  tfalne  Hut  Marine  Ins.  Co.  «.  Neal,  00  JTa. 
801. 
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dainis.  And  if  a  judgment  is  eventually  le- 
coyered  upon  them,  anomiflfiion  by  the  direct- 
ors to  make  assessment  for  the  payment  of 
them,  will  (if  such  assessment  was  necessary  to 
the  payment)  render  the  directors  personally 
liable  for  such  an  amount,  towards  the  payment 
of  the  judgment,  as  an  assessment  seasonably 
made  and  enforced  with  due  diligence,  would 
have  procured,  U.  8.  Ore.  Ct.  (-Z^.-ff)  1857, 
Jordan  «.  Union  Ins.  Co.  11  Law  Sep.  iV.  8, 
83. 

146.  nielr  power  to  impose  Jiayment  in 
ftall.  A  power  reserved  by  by-law  to  the  di- 
rectors of  a  mutual  insurance  company,  in 
case  of  non-payment  of  a  call  on  a  premium 
note  given  by  a  member  to  the  corporation, 
to  require  payment  of  the  whole  amount  of 
the  note,  to  be  held  for  the  payment  of  as- 
sessments due  and  thereafter  made,  the  bal- 
ance, if  any,  to  be  returned  to  the  member 
after  the  ezpiratioD  of  his  policy,  does  not 
amount  to  a  power  to  impose  a  forfeiture, 
and  requires  no  express  authorization  by 
charter.  Under  such  a  by-law,  nothing  is 
forfeited,  the  party  is  merely  compelled  to 
pay  his  note  sooner  than  otherwise  might 
have  been  required^  but  is  not  compellable  to 
pay  more  than  the  amount.  Jfieh.  8vjpreme 
Ct.  1845,  Cahill «.  Kalamazoo  Mutual  Ins.  Co. 
2  Dauff.  124, 188. 

147*  A  provision  in  the  charter  of  a  for^ 
eign  mutual  fire  insurance  company,  that  if 
any  member  shall  neglect  to  pay  any  assess- 
ment upon  his  deposit  note,  an  action  may  be 
brought  for  the  whole  amount  of  the  note, 
and  the  money  thus  collected  shall  remain  in 
the  treasury  of  the  company,  and  the  balance 
thereof,  after  contributing  to  the  payment  of 
losses  and  expenses,  be  repaid  to  the  member, 
at  the  expiration  of  his  policy,  is  not  a  penal 
statute.*  And  a  member  neglecting  to  pay  an 
assessment  is  liable  for  the  full  amount  of  his 
note,  in  an  action  brought  in  Massachusetts, 
setting  forth  the  note,  the  laying  of  the  as- 
sessment, notice  thereof  to  the  defendant,  his 
failure  to  pay  the  same,  and  his  consequent 
liability  to  pay  the  whole  note.  JfoM.  8u^ 
preme  CL  1866,  Jones  v.  Sisson,  6  Oray,  288. 

148.  That  it  is  competent  for  a  mutual 
fire  insurance  company,  to  provide  by  its 

*  Interest  is  not  collectable  on  a  defkolt  in  pi^yment  of  an 
.aaseflonait  on  a  premiom  note  glren  by  a  member  of  a  mo- 
!tnal  Intnrance  companj ;  for  the  recorery  ftyr  the  whole 
.amount  la  in  the  natore  of  a  penalty.  Banga  «.  Mclntoah, 
j88Air&.(^:r.)691. 


by-laws,  that  all  premium  notes  not  paid  in 
installments  as  ordered  by  the  directors,  after 
notice  shall  become  due  and  collectable  in 
their  entire  amounts,* — see  Geiman,  &c.  Ina. 
Co.  «.  Franck,  22  /fu2.^64. 

As  to  the  Powers  of  a  r^soelTer  of  an  in- 
solvent company,  in  respect  to  assessments, 
and  otherwise,  see  Rbgkivbbb.    . 

149.  Time  allowed.  The  delay  of  a  ma- 
tual  fire  insurance  company,  for  a  time  not 
unreasonable,  to  make  an  assessment,  does 
not  invalidate  the  assessment,  notwithstand- 
ing a  statutory  provision  that  *^  if  any  mem- 
ber shall  have  a  just  claim  on  the  corporation, 
founded  on  a  policy  issued  by  them,  exceed- 
ing the  amount  of  their  existing  fbnds,  ex- 
clusive of  the  deposit  notes  given  by  tho 
members,  the  directors  shall  forthwith  ^  lay 
an  assessment.  Mass.  Supreme  Ct.  1855, 
Marblehead  Mut.  Fire  Ins.  Co.  d.  Underwood, 
8  Qray^  210. 

150*  For  what  demands  an  assessmeal 
may  be  laid.  An  assessment  by  a  mutoal 
insurance  company  is  valid,  that  is  based 
upon  a  computation  of  the  losses,  iW>m  month 
to  month,  and  includes  in  the  loases  chaige- 
able  upon  each  policy  all  those  of  the  entire 
month  in  which  it  expires,  excluding  thoM 
of  the  month  in  which  it  began.  Maes.  8u^ 
preme  Ct,  1858,  People^s  Mut  Ins.  Co. «.  Al- 
len, 10  Gray,  297. 

161.  An  assessment  by  a  mutual  insuranoe 
company  is  not  invalid,  because  it  is  made  to 
cover  losses  occasioned  by  bad  investments; 
nor  because  it  is  laid  in  place  of  a  previous  il- 
legal assessment,  which  the  directors  have  not 
enforced ;  nor  because,  in  consequence  there- 
of, it  has  been  delayed  for  some  montha    lb, 

152.  The  record  of  losses  kept  by  a  mu- 
tual insurance  company,  is  sufficient  prima 
fade  evidence  that  such  losses  have  occurred, 
in  an  action  to  recover  an  assessment  laid 
upon  the  members.    lb. 

168.  An  assessment,  laid  by  a  mutual  lire 
insurance  company  whose  by-laws  authmze 
their  directors  to  borrow  money  to  meet  loss- 
es, and  to  include  the  sums  thns  borrowed, 
the  interest  thereon,  and  all  necessary  inci- 
dental expenses  in  the  next  assessment,  is  not 
rendered  invalid  by  including  reasonable 
sums  for  interest  on  money  borrowed,  and 


*  Or  they  may  enact  that,  if  an  mii  miiimiI  on  a  pireiulum 
note  li  not  paid,  the  policy  for  which  the  note  la  glren  ihan 
be  ydd  until  the  aMeasment  is  paid.  FogeI«.  Incoming  Ina. 
Co.  8  OranTt  Cat,  77. 


PrenUnm    [INSURAIfOE  COMPANIES^     JTotes, 


435 


probable  losses  from  tbe  fiulnre  of  some  of 
tbe  assessed  to  pay  their  assessments,  and 
ten  per  cent  for  coUectinj;^  assessments.  Meus, 
Suprane  Ot.  1856,  Jones  «.  Sisson,  6  Gray^ 
288. 

154.  A  mntnal  insurance  company,  whose 
by-laws  provide  for  tbe  surrender  of  policies 
for  cancellation  at  any  time,  and  for  the  pay- 
ment of  the  return  premium  to  tbe  insured, 
in  accordance  with  a  certain  table,  may  in- 
clude among  the  items  of  liability,  in  mak- 
ing an  assessment  upon  the  deposit  notes,  tbe 
return  premiums  due  to  tbe  policy  holders. 
Man.  Supreme  \0t.  1864,  Fayette  Mut  Fire 
Ins.  Co.  «.  Fuller,  8  AUm,  27. 

155*  Sums  Toluntarily  paid  to  a  mutual 
insurance  company  by  its  members,  upon  an 
assessment  which  is  subsequently  adjudged 
to  be  illegal,  with  interest  thereon,  may  be 
treated  by  the  company  as  just  claims  against 
it,  within  the  meaning  of  the  statute,  and 
may  be  included  as  such  in  making  a  new 
assessment.  Mcu$.  Supreme  Cft,  1864,  Matter 
of  People^s  Mutual  Equitable  Fire  Ins.  Co. 
9  AUen,  819. 

166.  Where  in  making  such  assessment, 
it  was  found  that,  two  years  previous,  a  large 
debt  was  due  from  the  company,  and  that 
many  of  the  members  who  paid  the  sums  as- 
sessed upon  them  by  the  illegal  assessment 
became  exempt  from  a  new  assessment  by  the 
limitation  of  time,  so  that,  if  the  debt  should 
be  assessed  upon  •  policies  which  were  in  ex- 
istence at  the  time  when  the  items  of  which 
it  was  composed  accrued,  and  which  still 
continued  liable  to  assessment,  there  would 
not  be  premium  notes  to  a  sufficient  amount 
to  pay  them  aU  ;Seld,  that  the  whole  amount 
of  such  debt  might  be  taken  as  a  unit,  and 
assessed  upon  aU  the  policies  which  were  then 
outstanding  in  proportion  to  the  time  of  their 
existence  and  tiie  amount  of  their  premiums. 
lb. 

157.  A  sum  equal  to  one-third  of  the 
whole  amount  of  the  just  claims  against  a 
mutual  insuranoe  company  was  added  for 
ovezlay,  in  making  an  assessment  upon  the 
members, — Beld,  that  the  assessment  was 
valid,  although  such  claims  were  chiefly  for 
sums  voluntarily  paid  upon  an  assessment 
subsequentiy  adjudged  to  be  illegal.    lb, 

158.  The  receiver  of  an  insolvent  insur- 
ance company  may  include  in  his  assessment 
a  reasonable  sum  for  the  expenses  of  making 
and  collecting  the  assessments.    If  the  re- 


ceiver had  no  power  to  add  to  the  exact  sum 
necessary  for  dischaiging  the  liabilities  of  the 
company  an  amount  sufficient  for  expenses, 
the  expenses  would  necessarily  be  deducted 
from  the  amount  due  to  the  policy  holders, 
casting  the  burden  upon  them  instead  of 
upon  the  insurers,  which  would  be  contrary 
to  the  spirit  and  intent  of  the  statute,  and 
to  the  principle  of  insurance,  viz.,  indemnity. 
In  the  absence  of  any  proof  to  the  contrary, 
ten  per  cent,  upon  the  amount  of  losses  was, 
in  this  case,  assumed  to  be  a  reasonable 
charge  fbr  such  expenses.  N.  T.  Ot,of  Ap- 
peals, 1868,  Sands  v.  Boutwell,  26  If.  T,  283. 
See  to  nearly  same  effect,  Hyatt «.  Esmond, 
87  Barb,  {N.  T)  601. 

159.  Mode  of  assessment.    An  assess- 

< 

ment  upon  premium  notes  of  a  mutual  in- 
surance company,  by  a  receiver  of  the  com- 
pany, need  not  spedfy,  in  form,  the  name  of 
the  party  bound  to  contribute,  nor  the  amount 
of  the  note.  A  general  assessment  is  good, 
by  which  a  receiver  declares  that  each  pre- 
mium note  is  assessed  to  the  fttU  amount 
thereof.  There  is  no  indefiniteness  or  un- 
certainty about  it,  and  the  maker  of  each 
note  is  distinctly  informed  of  the  sum  he  is 
required  to  pay  thereon.  iT.  F.  Ot  of  Ap^ 
peaU,  1868,  Sands  «.  Sanders,  26  K  F.  289; 
28  N.  r.  416 ;  25  How.Pr.  82. 

160.  Defendant  gave  a  premium  note  to 
an  insurance  company  as  a  part  of  their  cap- 
ital, payable  in  such  portions  and  at  such 
times  as  the  directors  might,  agreeably  to 
their  charter  and  by-laws,  require.  The  di- 
rectors subsequently  adopted  a  resolution, 
under  whidi  all  the  assets  of  the  company, 
including  the  note  in  question,  were  trans- 
ferred to  the  plaintiff  in  trust  that  he  should 
coUect  them,  and  apply  the  proceeds  to  the 
payment  of  the  company^s  debts.  Hdd^  that 
this  resolution  was  to  be  regarded  as  a  re- 
quirement that  the  note  should  be  paid,  and 
as  a  substantial  compliance  with  the  con- 
dition u})on  which  it  was  made  payable.  JV! 
F.  Supreme  Ot,  Sp.  T.  1868,  BSll  v.  Reed,  16 
Barb,  280. 

161.  A  mutual  insurance  company,  au- 
thorized by  its  act  of  incorx)oration  to  direct 
what  per  centum  upon  the  property  insured 
should  be  paid  into  the  treasury,  by  the  as- 
sured before  receiving  his  jiolicy ;  and  to  en- 
force the  payment  ot  annual  assessments  by 
a  certain  penalty,  received,  of  a  party  insur- 
ed, a  deposit  note,  which  was  made,  in  pur- 
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suance  of  the  by-laws  of  the  company,  in 
payment  of  the  per  centum  and  of  assess- 
ments  thereafter  to  be  made.  Bdd^  that  the 
payments  ordered  fit)m  time  to  time  to  be 
made  npon  the  note,  were  not  the  annual  as- 
sessments provided  for  in  the  act ;  and  that 
his  omission  to  make  the  payments  ordered, 
did  not  subject  him  to  the  penalty  therein 
provided,  y,  H,  Superior  Ct,  1849,  Biz  «. 
Mutual  Insurance  Co.  20  K  K  198. 

162.  An  action  may  be  maintained  by  a 
mutual  insurance  company  against  a  member 
to  recover  a  deposit  which  is  agreed  to  con- 
stitute a  part  of  the  absolute  funds  of  the 
company,  and  to  be  jMiyable  on  demand;  al- 
though the  declaration  does  not  allege  that 
the  directors  caUed  for  the  full  amount  of 
such  deposits,  or  that  they  notified  the  de- 
fendant thereof  before  the  suit  was  com- 
menced. M<u$,  Supreme  Ct,  1864,  Shawmut 
Mutual  Fire  Ins.  Co.  «.  Stevens,  9  AUen^  832. 

168.  Only  an  amount  actually  assessed 

can  be  recovered.     An  assessment  *^of 

per  cent."  is  a  nullity.  N,  T,  Cam,  PI.  1857, 
St.  Lawrence  Mutual  Ins.  Co.  «.  Paige,  1 
mU,  480. 

164.  —  as  respects  different  classes  of 
notes*  In  general,  a  receiver  of  an  insolvent 
mutual  insurance  company  is  to  make  sepa- 
rate assessments  for  the  payment  of  the  sev- 
eral losses  for  which  the  company  is  liable, 
upon  all  the  premium  notes  in  force  at  the 
time  each  successive  loss  happened.  Each 
note  is  to  be  assessed  in  proportion  to  its 
amount,  without  reference  to  the  &ct  that 
some  were  made  at  higher  rates  of  insurance 
than  others,  or  to  the  fact  that  by  the  appli- 
cation of  cash  premiums,  some  losses  had 
been  paid,  and  thus  the  makers  of  earlier 
notes  had  been  exonerated.  N,  T.  Supreme 
Ct,  Sp,  T,  1855,  Shaughnessy  v.  Rensselaer 
Ins.  Co.  21  Barh.  605. 

165.  But  when  H  appears  to  a  receiver, 
from  the  liabilities  of  the  company,  and  the 
times  the  liabilities  accrued,  and  from  an  ex- 
amination of  all  the  classes  and  notes  of  the 
company,  that  there  is  no  note  that  is  not 
chargeable  to  its  entire  amount  for  liabilities 
which  justly  attached  during  the  existence 
of  ""the  policy  accompanying  such  note,  a 
general  assessment  upon  all  the  notes,  with- 
out regard  to  classes,  and  to  their  full  amount, 
is  unobjectionable.  All  the  notes  of  the  com- 
pany constitute  its  capital,  whether  they  be 
in  one  department  or  another,  and  if  the  ne- 


cessity exists,  resort  must  be  had  to  the  en- 
tire fhnd.  An  assessment  made  to-day  of 
one  class  to  pay  all  the  losses  of  that  dass, 
and  an  assessment  on  the  residue  of  that 
class,  at  a  future  day,  to  pay  the  losses  of  an- 
other class,  the  assets  of  which  are  exhaust- 
ed, would  be  idle  and  attended  with  unneces- 
sary expense  and  delay,  when  the  same  could 
all  be  effected  by  one  assessment.  N,  T.  Ct. 
qf  AppeaU,  1868,  Sands  v.  Banders,  26  2fl  7. 
289;  28  N.  T.  416 ;  25  Haw,  Pr,  82. 

166*  It  is  no  objection  to  such  an  assess- 
ment that  the  premium  notes  in  all  classea, 
and  of  all  dates,  were  assessed*  So  hdcLf 
where  the  stock  notes  and  premium  notes 
appertaining  to  each  department  of  the  bua- 
ness  of  the  company,  were  insufficient  to 
meet  the  losses  and  expenses  which  were 
chargeable  to  that  department.    Ih, 

167.  Effect  of  excess  in  amonnt.  An  as- 
sessment by  a  mutual  insurance  company 
upon  its  members,  of  a  greater  amonnt  than 
is  necessary  to  enable  it  to  meet  existing  just 
claims  against  it,  together  with  a  reasonable 
allowance  for  expenses  and  failures  to  make 
collections,  is  invalid ;  and  an  allowance  for 
these  purposes,  of  any  sum  more  than  the 
whole  amount  of  the  deficiency  in  its  funds, 
is  unreasonable,  if  no  special  drcumstanoes 
are  shown  to  justify  the  excess.  Mclm.  8un 
preme  Ct,  1863,  People's  &c.  Ins.  Co.  v.  Bab- 
bitt, 7  AUen,  285. 

168.  An  assessment  upon  the  members  of 
a  mutual  insurance  company  of  more  than 
double  the  amount  of  the  deficiency  in  its 
funds  is  unreasonable  and  void,  if  no  special 
circumstances  are  shown  requiring  so  large 
an  amount.  Mase,  Supreme  Ct,  1864,  Trad- 
ers^ Mutual  Fire  Ins.  Co.  v.  Stone,  9  AUen^  483. 

169.  —  of  ineqnality.  In  adjusting  as- 
sessments u})on  deposit  notes,  and  liabilities 
arising  under  jiolicies  issued  by  a  mutual  in- 
surance company  at  different  times  and  to 
continue  for  different  periods,  it  is  not  demand- 
ed that  the  assessments  should  be  exactly 
prpportional  and  equal ;  a  reasonable  approxi- 
mation to  such  a  result  is  sufficient  IfoML 
Supreme  Ct.  1864,  Fayette  Mutual  Fire  In& 
Co.  V,  Fuller,  8  AUen,  27 ;  1865,  Citizens'  Mu- 
tual Fire  Ins.  Co.  v.  Sortwell,  10  AUen^  110. 

170.  A  mutual  insurance  company  is  not 
required  to  proceed,  after  every  loss  happen- 
ing to  it,  to  compute  the  assessments  on  its, 
deposit  notes  requisite  to  meet  such  loss,  but 
may  adopt  a  rule  of  proceeding  that  will 
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approximate  as  near  as  is  practicable  and 
reasonable  to  the  above  method.  ^Mom,  Su- 
preme Ct.  1861,  Kew  England  Mut  Fire  Ins. 
Co.  9.  Belknap,  9  Ctuh.  140. 

171.  —  of  errors  in  mode  of  assessment. 

To  render  a  member  of  a  mutual  fire  insur- 
ance company  liable  npon  his  premium  note, 
in  an  action  of  assumpsit  for  an  assessment, 
it  must  appear  that  the  assessment  was  duly 
laid,  and  is  one  to  which  the  defendant  is  le- 
gally liable.  K  K  Supreme  Ct,  1864,  Great 
Falls  Mutual  Fire  Ins.  Co.  ft,  Harrey,  45 
JV.  K  392. 

172*  An  assessment  made  by  a  mutual 
fire  insurance  company  in  good  faith,  upon 
correct  principles,  and  substantially  correct, 
is  binding,  notwithstanding  small  errors,  up- 
on a  member  who  is  not  affected  to  a  per- 
ceptible amount  by  the  errors.  Thus,  an  as- 
sessment laid  by  such  company  is  not  rendered 
invalid,  as  against  a  member  who  has  suffer- 
ed no  damage,  by  the  fact  that  the  propor- 
tion between  the  cash  premiums  and  the 
deposit  notes  taken  by  the  company  varied 
at  different  times.  Mass,  Supreme  Ct,  1855, 
Karblehead  Mut  Fire  Ins.  Co.  v.  Underwood, 
8  Oray,  210. 

178.  A  premium  note,  drawn  payable  in 
such  portions  and  "  at  such  times  as  the  di- 
rectors may  agreeably  to  the  by-laws  require,'^ 
given  to  a  mutual  insurance  company  whose 
by-laws  provide  that  the  deposit  note  shall 
be  double  the  premium,  and  "that  on  all 
policies  for  less  than  a  year  the  deposit  note 
may  be  for  such  a  sum  as  the  president  may 
determine,^'  and  who  have  issued  such  poli- 
des  with  a  deposit  note  of  one  dollar,  and  a 
premium  paid  of  a  larger  sum,  is  not  invalid- 
ated by  a  slight  disproportion,  occasioned 
by  laying  an  assessment  on  the  deposit  notes 
only,  instead  of  upon  the  amoimt  of  the  pre- 
miums and  deposit  notes.  Mas8,  Supreme 
Ct.  1858,  People^s  Mut.  Ins.  Co.  «.  Allen,  10 
Gray,  297. 

174«  Payment  of  an  assessment  upon  the 
deposit  notes  of  a  mutual  insurance  com- 
pany cannot  be  resisted  on  the  ground  of  the 
omission  to  assess  certain  notes  liable  to  as- 
sessment; if  it  appears  that  the  notes  so 
omitted  were  a  small  number,  which  the  offi- 
cers had  a<^usted  and  canceled  before  mak- 
ing the  assessment,  and  of  so  small  an 
amount  as  not  materially  to  increase  the  as- 
sessment upon  the  remainder.  Mass,  Supreme 


Ct,  1864,  Fayette  Mut  Fire  Ins.  Co.  «.  Ful- 
ler, 8  Allen^  27. 

175.  In  an  action  to  recover  an  assessment 
upon  his  note,  a  member  of  a  mutual  insur- 
ance company  cannot  allege  in  defence  a  non- 
compliance on  the  part  of  the  directors  with 
the  by-laws,  in  not  crediting  the  makers  of 
the  notes  with  the  net  profits  of  a  certain 
year,  it  appearing  that  both  for  the  year  pre- 
ceding and  the  year  subsequent,  the  losses 
greatly  exceeded  the  profits ;  and  that  if  such 
profits  had  been  duly  credited,  his  assess- 
ment, in  suit,  would  have  been  increased. 
Me.  Supreme  Ct,  1862,  Maine  Mut  Marine 
Ins.  Co.  V.  Neal,  60  Me.  801. 

176.  Under  the  by-laws  of  a  mutual  in- 
surance company,  requiring  each  person  in- 
sured to  deposit  his  written  agreement  to  be 
liable  for  an  amount  equal  to  the  premium, 
in  addition  thereto,  to  be  assessed  and  col- 
lected by  the  directors  as  they  deem  expedi- 
ent, the  same  to  be  denominated  the  absolute 
funds  of  the  company,  and  also  that  each 
member  shall  be  held  to  pay  a  further  sum,  in 
case  of  losses  consuming  the  absolute  fund, 
assessments  upon  the  notes  held  as  absolute 
funds  must  be  so  made  as  to  requiro  payment 
of  an  equal  proportion  of  each  note  held  by 
the  company  at  the  time  the  assessment  is 
made ;  and  these  absolute  funds  are  to  be 
exhausted,  before  a  further  assessment  can 
be  made  under  the  statute  liability  for  losses. 
Assessments  not  made  upon  these  principles 
are  void.  Mass,  Supreme  Ct,  1862,  Appleton, 
&a  Ins.  Co.  V,  Jesser,  6  Allen^  446. 

177.  Where  an  assessment  was  laid  on  all 
the  members  of  a  mutual  fire  insurance  com- 
pany, to  pay  liabilities  for  losses  and  ex- 
penses, and  it  appeared  that  a  portion  of  such 
losses  accrued  before  some  of  the  present 
members  were  connected  with  the  company, 
— BM,  that  the  assessment  was  void  as  to 
the  latter,  but  valid  as  to  the  others.  Mass, 
Supreme  Ct,  1856,  Long  Pond  &c.  In&  Co.  v. 
Houghton,  6  Orayj  77. 

178.  Notice  of  assessment  Where  a  by- 
law of  a  mutual  insurance  company  requires 
notice  of  an  assessment,  designating  the  class 
of  property  assessed,  to  be  published,— ^<;2e{, 
that  a  notice  which  does  not  specify  the 
amount  payable  on  each  note,  is  sufficient 
K  H,  Supreme  Ct,  1858,  Atlantic  Fire  Ins. 
Co.  9.  Sanders,  86  N,  H.  252. 

179.  It  is  no  objection  to  the  assessment 
or  notice  that  they  do  not  state  the  name  of 
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each  person  nor  the  amount  of  his  liability. 
If  the  rate  of  assessment  on  each  class  of 
notes  is  stated  in  such  a  way  that  each  stock- 
holder can  calculate  his  liability,  it  ia  suffi- 
cient.* Each  stockholder  is  to  be  presumed 
to  know  how  many  shares  he  owns.  Where, 
however,  the  notes  were  described  in  differ- 
ent classes,  as  "small  notes'*  and  *4arge 
notes,"  without  showing  what  those  terms 
meant,  and  no  explanation  appeared  in  the 
charter, — Seldy  that  the  notice  was  insuffi- 
cient, and  the  maker  of  a  note  was  not  in 
default  for  not  paying,  if.  Y.  Ct,  ofAppedU^ 
1859,  Bangs  v.  Duckmfield,  18  N,  r.  692. 

180.  Pnblicatioii  of  notlee*  A  provision 
of  statute  requiring  notice  of  an  assessment 
upon  premium  notes  to  be  published  for  three 
weeks,  by  the  secretary  of  the 'company,  will 
be  deemed  merely  directory.  The  publica- 
tion of  such  a  notice  is  not  a  condition  prec- 
edent to  a  recovery  of  an  assessment  by  a 
receiver  of  the  company.  Actual  notice  of 
the  assessment  is  the  main  thing.  And  a  de- 
mand of  the  amount  thereof,  made  by  the 
receiver,  before  the  commencement  of  a  suit 
therefor,  is  sufficient  K  Y,  Supreme  Ct. 
1862,  Cooper  v.  Shaver,  41  Barh,  161. 

181.  Where  the  by-laws  require  the  notice 
of  assessment  to  be  published  in  one  news- 
paper of  the  county  of  M.,  "  and  in  such 
other  newspapers  as  the  directors  may  deem 
necessary," — it  eeeme^  that  a  publication  in 
one  newspaper  in  M.  county  is  sufficient,  un- 
less a  direction  for  further  publication  by  the 
directors  be  shown.  Sands  v.  Boutwell,  26 
JT.  r.  233. 

182*  Preminm  notes  given  to  foreign 
eompanies.  That,  in  Pennsylvania,  a  pre- 
mium note  made  and  delivered  to  an  agent 
of  a  foreign  insurance  company,  is  valid,  and 
may  be  enforced  against  the  makerf,— see 
Thornton  V.  Western '&c.  Ins.  Co.  81  Pick  St, 
629. 

188.  The  failure  of  an  agency  of  a  foreign 


*  The  by-fatws  of  a  makual  liiBimnoe  oomponj  require  that 
hotloe  of  uaenments,  or  cXtmmn  of  property  to  be  Maeawd, 
to  be  given  by  the  treararer,  and  pnbllshed  In  one  or  more 
newipapen,  kc  Bsldy  that  the  foUowlng  noUoe :  **  The  mem- 
bers of  the  third  dasi  of  theT.  County  Mitk  Flreln^  Go.  aie 
fiereby  notified,  that  the  dlrectora  of  said  company  have  <m> 
dered  an  anettment  on  the  members  of  eald  class,  payable 
on  or  before  the  16th  of  Febmary,  ISSyr,  wlih  Interest  thei«- 
alter,"  dated  and  signed  by  the  treasorer,  was  soffidentk 
York  County,  Ao.  Ins.  Co.  «.  Knight,  48  ife.  75. 

t  As  to  the  restraints  imposed  upon  foreign  insurance 
eompanles  by  the  laws  of  I'ennsylyanla,— see  Huntley  «. 
if crrOl,  82  Air6.  (^:  r.)  aSC 


insurance  company  to  ffle  the  statement  le* 
quired  by  an  act  to  lioeoae  and  regulate  such 
agencies,  does  not  avoid  the  promises  made 
to  the  company  to  pay  the  premiumSw  Mo, 
Supreme  Ot  1858,  Clark  «.  Middleton,  19  Mo. 
58. 

184.  The  payees  of  a  deposit  note,  given 
in  consideration  of  a  policy  of  insurance  is- 
sued in  Massachusetts,  by  a  foreign  mutual 
fire  insurance  company,  cannot  maintain  an 
action  to  recover  an  assessment  thereon,  with- 
out proving  a  performance  by  the  ocMupany 
of  the  acts  required  by  the  statutes  of  the 
State,  in  order  to  enable  them  to  issue  the 
policy  within  its  boundaries.*  Mau,  Supreme 
Ct.  1855,  Jones  v.  Smith,  8  Oroff^  500. 

185.  A  promissory  note  given  by  a  resi- 
dent of  Massachusetts  for  a  premium  on  a 
policy  of  insurance  made  to  him  in  that  State 
by  a  foreign  influrance  company  who  have 
not  complied  with  the  requirements  of  the 
laws  of  the  State  applicable  to  such  com- 
panies, is  void  in  the  hands  of  the  company; 
although  he  is  a  mere  agent  for  a  citizen  of 
another  State,  who  is  the  owner  of  the  prop- 
erty insured,  and  the  policy  is  expressed  to 
be  "  for  whom  it  may  concern."  Maee,  Sn- 
preme  Ct.  1857,  Williams  «.  Cheney,  8  Oray^ 
206.  Compare  Same  v.  Same,  8  Cfray,  215 ; 
Washington  Mut.  Ins.  Co.  v.  Hastings,  2  AUeny 
898. 

186.  An  indorsee  for  value  of  a  premium 
note  given  in  Massachusetts,  to  a  foreign  in- 
surance company,  who  have  not  complied 
with  those  lavre,  cannot  recover  thereon,  if  he 
knew,  or  had  reasonable  cause  to  know,  when 
he  took  the  note,  that  the  company  had  not 

*  In  an  action  npon  a  pramiMovy  note  giren  for  the  pNu 
mlnm  upon  a  policy  of  Insorance,  Issued  to  a  dtisen  of  Ma** 
sachosetts  by  a  foreign  Insurance  company,  which  had  noi 
compiled  with  the  requisitions  of  the  statutes  of  the  Stale* 
OMioemlng  such  companies,  proof  that  the  president  of  tk« 
company  was  at  the  office  of  the  agent  In  Boston  soliciting 
business;  that  the  derendants  were  InTited  by  the  agent  to 
go  there  to  meet  him ;  that,  npon  a  tabseqaent  appUcatkm 
for  insurance  by  them,  the  agent  suggested  the  ffnmpany  In 
which  it  should  be  effected ;  that  he  had  In  his  office  a  sign 
bearing  upon  it  the  name  of  the  company ;  that  he  Infonned 
applicants  what  the  rates  of  InsuraDoe  w«ald  be ;  that  ap- 
plloatlons  were  forwarded  and  poUoies  reodyed  In  letura 
through  him ;  that  premium  notes  wera  sent  to  hfan  In  blank, 
and  were  executed  In  his  office  when  poHdes  were  deHvered ; 
and  that  he  was  paid  for  all  hk  serrlees  by  the  company ; 
—was  ffsld  suAdent  to  authorise  the  Jury  to  find  a  viofaUkNa 
of  the  statute.  In  making  the  Insurance  by  an  agent  In  the 
State,  and  that  the  note  glren  for  the  pvemtum  was  ther«- 
fbre  iBvalld ;  although  the  agent  testified  that  he  did  im% 
consider  himself  as  the  agent  of  the  ocmpaoy,  and  that  h* 
was  not  their  agent  JfoM.  Supreme  (X  180O|  Bocho  «, 
Ladd.  1  iltten,  4M. 
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complied  with  sach  laws;  and  the  fact  that 
he  was  a  director,  treasurer,  and  one  of  the 
ezecntlTe  committee  of  the  companj,  is  suffi- 
dent  eyidence  that  he  had  reasonable  cause 
of  such  knowledge.    Ih. 

197.  Under  the  Massachusetts  statute  of 
1854,  chap.  453,  §  81, — requiring  foreign  in- 
surance companies  to  appoint  a  general  agent, 
but  providing  (by  §  86)  that  contracts  of  in- 
surance made  without  complying  with  the 
act,  shall  be  valid,  but  the  agent  liable  to  a 
penalty, — a  note  given  on  a  contract  made 
without  complying  with  the  aq^  is  valid,  be- 
cause it  is  the  consideration  of  a  valid  con- 
tract And  the  provision  that  no  company 
shall  recever  any  premium  or  assessment  on 
a  contract  so  made  after  notice  by  the  com- 
monwealth to  appoint  a  general  agent,  does 
not  apply  to  prevent  an  action  on  a  premium 
note,  unless  such  notice  is  averred.  Masi: 
Supreme  Ot  1868,  Lester  «.  Webb,  5  AUei^ 
569. 

1 88.  A  foreign  mutual  insurance  company, 
having  issued  a  policy  to  a  citizen  of  Mas- 
sachusetts, and  laid  an  assessment  thereon, 
without  first  appointing  a  general  agent  in 
that  State  as  provided  by  its  statute,  may, 
upon  the  subsequent  appointment  of  such 
agent  maintain  an  action  to  recover  the  as- 
sessment. MctM.  Supreme  Cp.  1865,  National 
Mutual  Fire  Ins.  Co. «.  Pnrsell,  10  Allen,  281. 


1.  Interpretation  of  charter  power  to  take 
interest.  A  charter  allowing  a  bank  to  dis- 
count bills  of  exchange,  **upon  banking 
principles  and  usages,*^  does  not  authorize 
such  bank  to  take  more  than  the  estabtished 
legal  rate  of  interest,  in  advance  on  its  loans 
and  discounts.  Ohio  Supreme  Ct,  1842, 
Creed  «.  Commercial  Bank  of  Cincinnati,  11 
Ohio,  489. 

2.  An  authority  in  the  charter  of  a  corpo- 
ration to  borrow  money  on  such  terms  as 
may  be  agreed  upon  between  the  parties, — 
Hdd,  an  authority  to  pay  interest  exceeding 
the  statute  rate.  Ivd,  Supreme  Ct.  1860,  Mor- 
rison e.  Eaton  &  Hamilton  R.  R.  Co.  14  Ind, 
110. 

8*  A  provision  in  the  charter  of  a  pawn- 
broking  company,  authorizing  them  to  charge 
fi>r  certain  loans  of  less  than  fifteen  days, 
half  a  month's  interest  and  for  those  of  more  I 


than,  fifteen  days  a  montVa  interest,  author- 
izes them  to  compute  twenty  days,  for  which 
a  loan  is  in  the  first  instance  made,  aa  a 
month ;  but  if  payment  is  delayed  after  that 
time,  without  any  express  agreement,  they  can 
only  charge  at  the  lawful  rate.*  K  T.  Sih 
preme  Ct.  1882,  Macomber  «.  Dunham,  8 
Wend.  550. 

4.  A  banking  company  were  authorized 
by  charter  to  take  seven  per  cent,  interest  on 
notes  payable  within  four  months,  and  eight 
per  cent,  on  those  for  longer  time, — Edd, 
that  they  were  not  entitled,  by  including 
days  of  grace  on  a  note  payable  four  months 
aftier  date,  to  the  latter  rate  of  interest,  but 
seven  per  cent  interest.  Misi,  Ct,  of  Erron, 
1842,  Fomiquet  e.  West  Feliciana  R.  R  Co. 
6  How,  116. 

5.  —  of  corporate  oontracta  for  interest* 
Where  a  corporation  issued  bonds  payable  at 
a  distant  date,  with  interest  coupons  pay- 
able semi-annually,  and  agreed  that  upon 
three  successive  defaults  in  payment  of  in- 
terest, the  principal  should  become  due, — 
Hdd,  that  a  provision  in  the  mortgage  by 
which  the  bonds  were  secured,  that  the 
trustees  therein  named  should  sell  the  mort- 
gaged property  upon  the  written  request  of 
the  holders  of  not  less  than  a  specified 
amount  in  said  bonds,  was  no  defence  to  a 
suit  on  the  bonds  after  a  breach  of  their 
condition.  Pa,  Supreme  Ct,  1867,  Philadel- 
phia &c  R  R  Co.  «.  Johnson,  54  Pa,  St, 
127. 

6*  Interest  coupons  issued  by  a  corpora- 
tion and  made  payable  at  a  particular  place 
import  that  the  company  will  have  a  deport 
at  the  time  and  place  specified,  to  answer  the 
demands  of  payment;  and  without  showing 
that  such  a  ftmd  was  provided,  it  is'  no  de- 
fence to  allege  a  want  of  demandf  Pa,  Su- 
preme Ct  1867,  Philadelphia  &c.  R  R  Co. 
«.  Johnson,  54  Pa,  St,  127. 

7.  The  interest  upon  loans  of  a  corpora- 
tion payable  at  a  particular  place  and  at  a 
fixed  time,  ceases  at  that  time,  whether  the 
bond  or  evidence  of  indebtedness  be  pre- 

*  A  clanse  In  tbe  charter  of  a  bank,  limiting  hiterett  on 
discounts, — Heldy  not  to  apply  after  the  breach  of  the  con- 
tract.   United  States  Bank  «.  Cbapln,  9  Wend.  471. 

t  Whether  coupons  attached  to  bonds  Issued  by  a  munici- 
pal corporation,  not  purporting  to  be  complete  obligations, 
but  referring  te  the  bonds  to  which  they  are  attached,  may 
be  regarded  as  forming  an  Independent  chose  In  action  upon 
which  a  suit  can  be  maintained  feparato  firom  the  cause  of 
action  upon  the  bond,— eee  Clarke  o.  Oty  of  Janesrille,  4 
AiU^^LawBeg,  691;  10  Fit.  18«. 
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sented  for  payment  or  not ;  and  it  is  not  ne- 
cessary, to  secnre  exemption  from  a  charge  for 
inter^  accraing  upon  the  loan,  ilhat  the 
amount  of  the  loan  with  accumulated  interest 
at  the  time  of  the  payment,  be  kept  separate 
from  the  other  funds  of  the  company,  if  it  can 
be  shown  that  funds  sufficient  for  payment 
were  at  all  times  on  hand.*  Pa,  Supreme 
Ot.  1864,  Emlen  v.  Lehigh  Coal  &c  Co.  47 
Pa,  8t.  76. 

8.  A  banker's  certificate  of  deposit  payable 
on  presentation  sixty  days  after  date,  with 
interest,  carries  interest  till  presented  and 
paid.  Mo.  Buprema  Ot,  Payne  y.  Clark,  28 
Mo,  259. 

9«  In  a  suit  on  a  demand  due  from  a  bank, 
the  plaintiff  is  entitled  to  recover  -interest 
thereon  from  the  time  of  action  brought,  al- 
though the  bank  is  afterward  restrained,  by 
injunction,  fix>m  proceeding  in  its  business, 
and  its  property  is  put  into  the  hands  of  re- 
ceiyers.  Mas$.  Supreme  Ct,  1844,  Watson  v. 
Phoenix  Bank,  8  MeU,  217. 

10.  Where  the  bills  of  a  bank  are  payable 
on  demand,  at  a  particular  place,  the  holder 
is  entitled  to  interest  thereon,  fix>m  the  time 
of  such  demand  of  payment  of  the  bank  or 
its  trustees,  and  refusal  to  pay,  and  not  from 
the  time  of  the  general  suspension  of  specie 
payments  by  the  bank,  or  from  the  date  of 
such  bills.  Arh,  Supreme  Ct,  Bingo  v.  Real 
Estate  Bank,  8  Eng,  568. 

11.  What  law  goyems.  A  provision  in  a 
charter  that  the  charter  shall  not  authorize 
the  corporation  to  make  any  contract  which, 
by  the  existing  laws,  amounts  to  usury,  merely 
puts  the  corporation  on  the  footing  of  natural 
persons,  so  that  a  contract  made  and  to  be  per- 
formed in  another  State  is  to  be  governed  by 
the  law  of  the  latter  State,  and  may  be  valid 
without  reference  to  the  existing  laws  of  the 


*  Where  a  oorponUon  hM  no  ftmds,  and  bas  thown  no 
readiness  to  pay,  al  the  place  at  vhich  the  ooapoos  on  their 
bonds  are  to  be  presented  for  paymeatf  an  ayarmeot  of  pres- 
entation and  demand  is  not  a  condition  precedent  to  a  re- 
oovery  of  the  interest;  but  payment,  tender,  and  readiness 
to  pay,  are  afflnnatlre  pleas  which  cast  the  burden  of  proof 
on  the  corporatloQ.  Pa,  Supreme  Ct,  1867,  North  Penn- 
■yiyanla  R.  R.  Co. «.  Adams,  M  Pa.  St.  M. 

Where  a  mnnidpal  corporttion.  In  reoetying  a  tax  fhxn  a 
nilroad  company  prescribed  by  their  charter  to  be  paid 
upon  a  certain  excess  of  its  dividends,  treat  the  aothor- 
iaed  capital,  and  not  the  capital  actually  paid  hi,  as  the 
basis  of  calculation,  and  the  company  fall  into  the  same 
error,  interest  upon  the  amount  underpaid  Is  not  reooyerable 
of  the  company  notU  demand.  Pti.  Supreme  Ct.  1866, 
Passenger  Railway  Go.  «.  aty  ot  FbUaddphla,  51  i^. 
J3t,4fi6. 


State  which  granted  the  charter.  The  cor- 
poration may  stipulate  in  another  State  for 
any  rate  of  interest  not  forbidden  by  the  laws 
of  the  State.*  Mies,  Ct,  o/Erron,  1854,  Knox 
1^.  Bank  of  United  States,  26  JftM.  655  ;  N.  T. 
Ct,  of  Appeah,  1855,  Baid  t.  Poole,  12  Jfi 
T.  (2  Kern.)  405. 

12.  A  railroad  corporation  in  Wisconsin 
executed  its  bond  for  the  payment  of  a  cer- 
tain sum  of  money,  with  interest  at  ten  per 
cent.,  payable  in  New  York  and  containing 
an  assignment  of  a  note,  and  a  mortgage  given 
to  secure  it,  executed  in  the  same  State.  The 
bond,  with  the  note  and  mortgage  attached 
thereto,  were  delivered  to  the  company^s 
agent  to  be  negotiated  for  its  use ;  and  he 
negotiated  the  bond  for  a  loan  of  the  same 
value  in  Connecticut  and  deposited  the  mon- 
ey in  New  York  to  the  credit  of  the  com- 
pany. EM^  that  there  was  good  reason  to 
regard  the  contract  of  loan  as  governed  by 
the  usury  laws  of  Wisconsin,  in  which  case 
it  would  be  valid  under  Wis.  Laws  of  1851, 
ch.  64,  which  statute  expressly  authorizes  the 
company  to  borrow  money  at  any  rate  that 
can  be  agreed  upon,  regardless  of  the  usury 
laws  of  l^e  State  or  of  any  other  State  where 
the  loan  may  be  effected.  But  if  the  law  of 
the  place  of  performance  was  to  govern,  the 
contract  would  be  valid  by  the  law  of  New 
York  (infra  22)  which  prohibits  a  corpora- 
tion from  interposing  the  defence  of  usury  in 
an  action.  Wis,  Supreme  Ct,  1863,  Lyon  «. 
Ewings,  17  Wis.  61. 

18.  Yiolating  eliarter  avotds  contract*  A 
charter  which  forbids  the  taking  of  interest 
beyond  a  certain  rate,  renders  void  a  reserva- 
tion or  contract  to  pay  such  excessive  rat& 
It  is  unlawful  to  contract  to  do  that  which 
is  unlawfril  to  do.  Though  this  would  not, 
in  a  penal  action,  be  deemed  a  violation.  U. 
S,  Supreme  Ct,  1829,  Bank  of  U.  S.  v,  Owens, 
2  Pet,  527, 

Where  the  diarter  of  a  bank  provided  that 
the  corporation  should  not  t&ke  more  than  at 
the  rate  of  six  per  cent  per  annum  on  its  loans 
or  discount, — ffeld^  that  a  contract  for  a  loan 
made  by  the  bank  for  a  greater  rate  of  in- 


•  The  Wisconsin  nsory  law  of  1809  (ch.  160,  Oen.  h.  1808X 
is  applicable  to  determine  the  effect  of  the  asnifons  oootnct 
of  a  bank  ^here  the  bank,  while  that  law  was  in  faroa, 
loaned  money  at  a  higher  rate  of  Interest  than  was  allowed 
by  the  banking  Uw  of  AprU  19, 185S,  althoo^  it  is  provided 
by  section  9  of  the  former  act  that  "this  act  shall  not  In 
any  manner  aifectthe  operation  of  the  banking  law  of  1808.** 
WU,  Supreme  Ckl9H,Bt9WVt  v,  Balght^lS  WU,  1<HL 


[INTEREST.] 


441 


terest,  was  totaUy  void,  althoogh  the  general 
law  of  the  State  attached,  as  a  penalty  to  nan- 
lioua  contracts,  a  forfeiture  of  only  the  excels 
of  interest  oyer  the  legal  rate  of  six  per  cent 
Ohio  Supreme  Ct.  1838,  Bank  of  Chillicothe 
«.  Swayne,  8  Ohio  {Hamm.)  257.  And  see 
Creed  v.  Commercial  Bank  of  Cincinnati,  11 
OMo,  489 ;  Same  v.  Reed,  Id.  498 ;  Spalding 
e.  The  Bank  of  Mnskingom,  Id  Ohio,  644; 
Miami  Exporting  Company  «.  Clark,  18 
Ohio,  1. 

14.  If  a  bank  on  disconnting  a  bill  of  ex- 
change, cormptly  reserves  greater  interest 
than  it  is  authorized  by  its  charter  to  receive, 
the  bill  will  be  void ;  and  so  also  will  be  a 
new  bill  given  in  renewal  of  the  balance  due 
on  such  previous  illegal  one.  Mich,  Bupreme 
Ct,  1846,  Orrv.  Lacey,  2  Doug.  230. 

15.  To  the  contrary.  If  a  bank  takes  a 
greater  rate  of  interest  on  a  discount  than  is 
aDowed  by  the  charter,  the  contract  is  not 
thereby  made  wholly  void  as  between  the 
parties,  unless  declared  so  by  the  charter;  for 
an  individual  cannot  object  that  the  copora- 
tion  has  violated  its  charter ;  this  is  only  for 
the  State  to  do.  Nor  is  it  void  for  want  of 
power,  since  the  bank  has  power  to  discount ; 
it  is  only  void  as  to  the  excess.  [Reviewing 
manyauthoritiea]  JfiM.  Ct.ofErrore,  1843, 
Commercial  Bank  of  Manchester  v,  Nolan,  7 
.0910.  508  ;  B.  P.  1844,  Planters'  Bank  e. 
Sharp,  4  Bmed.  eft  if.  74  ;  1847,  Grand  Gulf 
Bank  «.  Archer,  8  Id.  151 ;  Mase,  Supreme  Ct, 
1858,  Quinsigamond  Bank  v.  Hobbs,  11  Qray, 
250. 

16.  Hence,  where  a  bank,  in  its  discounts, 
reserves  a  greater  interest  than  is  allowed  by 
its  charter,  the  contract  &lls  under  the  gen- 
eral law  against  usury.  Thus  in  Miasissippi, 
the  bank  may  recover  the  principal  of  the 
note  without  interest.  J/itt.  Gt.  ef  Errere, 
1848,  Commercial  Bank  of  Manchester  v. 
Nolan,  7  How,  508 ;  1844,  Planters*  Bank  v. 
Sharp,  4  Smod.  AM.  75 ;  1847,  Grand  Gulf 
Bank  «.  Archer,  8  Smed,  eft  Jf.  151. 

Compare  Coktracts. 

1 7.  That  general  statntes  of  nsnry  are  ap- 
plicable to  corporations,— see  Bank  of  Alex- 
andria V.  Mandeville,  1  Oranch  C,  Ct.  552. 

See  also  Ingobpo&atiok. 

18.  In  the  absence  of  any  provision  in  the 
charter  of  a  municipal  corporation,  as  to  the 
interest  it  may  pay  on  borrowed  money,  the 
contracts  of  the  corporation  will  be  govern- 
ed, in  this  respect,  by  the  general  law  of  the 


State.    iH<l  Supreme  Ot,  1860,  EvansviUe  Sbc 
R.  R  Co.  e.  City  of  Evansville,  15  Ind.  395. 

19.  Taking  note  In  market^  not  nsnrlons. 
Athough  the  charter  prohibits  a  bank  from 
taking  more  than  six  per  cent  in  advance 
upon  its  loans  and  discounts,  and  the  bank 
receive,  in  payment  of  a  lona  fide  debt,  the 
promissory  note  of  a  third  party  at  a  higher 
rate  of  discount  than  six  per  cent,  yet  as 
the  note  is  a  marketable  commodity,  usury 
cannot  be  predicated  of  the  transfer.  N,  T. 
Supreme  Ot.  1848,  American  Life  Ins.  &  Trust 
Co.  «.  Dobbin,  ffUl  cfi  i>.  252 ;  Ohio  Supreme 
Ot.  1856,  Dunkle  v.  Renick,  6  Ohio  St.  527. 

20.  Benefit  society  loans  not  nsnrioas.  In 
an  action  on  a  note  given  to  the  treasurer  of 
a  mutual  benefit  society,  it  appeared  that  the 
purpose  of  the  society  was  to  accumulate  a 
fund  to  be  loaned  to  members  at  l^;al  inter- 
est The  loans  were  put  up  at  auction  among 
the  members.  The  note  in  suit  was  given 
for  a  loan  made  to  defendant,  a  member,  and 
included  legal  interest  on  the  advance,  and  a 
bonus  bid  by  him  for  the  privilege  of  taking 
it  Sdd,  that  the  contract  was  not  usurious^ 
for  the  reason  that  it  was  not  a  loan,  but  an 
advance  of  partnership  funds.  The  rules  of 
the  society  were,  in  effect,  a  mere  agreement 
by  partners  that  their  joint  contribution 
should  be  advanced  for  the  use  of  one  or  the 
other,  as  occasion  should  require,  and  this  was 
not  torrowing.  C.  P.  1839,  Silver  v.  Barnes, 
6  Bingh.  N.  0.  180.  To  the  same  effect  is 
Ohaneery,  1851,  Burbridge  v.  Cotton,  15  Jvr, 
1070 ;  8  Eng.  L.  d.  Eq.  57. 

21.  In  general,  loans  made  by  bene^t  so- 
cieties, friendly  societies,  loan  fund  societies, 
and  other  societies  formed  to  accumulate 
funds  and  lend  them  to  members,  are  not  af- 
fected by  the  fact  that  the  interest  reserved 
exceeds  that  allowed  by  the  general  usury 
laws  of  the  State,  provided  they  are  within 
the  powers  conferred  by  the  charter  of  the 
particular  society.  N.  H.  Supreme  Ot.  1861, 
Shannon  v.  Dunn,  48  N,  H.  194 ;  JfoM.  Su' 
preme  Ot.  1859,  Merrill  r.  Mclntire,  18  Grayj 
157 ;  Baxter  v.  Mclntu^,  Id.  168 ;  Pa.  Su- 
preme Ot.  1860,  Schober  v.  Accommodation, 
&c  Association,  35  Pa.  St.  223;  Ga.  Supreme 
Ot.  1857,  Bibb  County  Loan  Association  v. 
Richards,  21  Oa.  592. 

22.  Defence  of  usury.  Ko  corporation,  in- 
duding  aU  aasodations  and  joint  stocK  companies 
—having  any  of  powers  andprivileffes  of  corpora- 
tions not  possessed  by  individoflls  or  partner- 
ships, shall  hereafter  interpose  the  defence  of 
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usury  in  any  actioa*    JT.  F.  XoioJt  q/^  1850, 884, 
ch.  179. 

28.  Under  the  statute  above  mentioned, 
neither  a  corporation  nor  a  roceiyer  of  one 
can  maintain  an  action  (under  the  New  York 
statute  allowing  payments  of  ezcessiye  in- 
terest to  be  recovered  back),  to  recover  back 
usurious  premiums  whioh  the  corporation 
have  paid.  iV.  F.  Ct.  of  Appeals^  1861,  But- 
terworth  t>.  O'Brien,  23  if.  r.  275. 

24*  That  act  is  equivalent  to  an  enact- 
ment that  no  contracts  or  transactions  with 
a  corporation  shall  be  void  or  impaired,  by 
reason  of  any  excess  of  legal  interest  being 
taken  or  agreed  to  be  taken  upon  them,  for 
such  corporation.  JV.  F.  Superior  OL  1861, 
Belmont  Branch  Bank  «.  Hoge,  7  Bono,  548. 

25.  The  act  of  1850,  prohibiting  corpora- 
tions from  interposmg  the  defence  of  usuiy, 
does  not  preclude  their  sureties  from  doing  so. 
JIT.  T,  Suprome  Ct.  1860,  Hungeiford's  Bank 
«.  Podge,  80  Barb.  626 ;  S.  C.  tub.  turn.  Hun- 
gerford's  Bank  v.  Potsdam  &  Watertown  R 
R  Co.  10  Abb.  iV.  24;  19  How.  Pr.  89. 

26.  Nor  does  it  apply  to  the  accomoda- 
tion indorsers  of  a  promissory  note  made  by 
a  corporation.  Pa.  Supreme  Ct.  1855,  Bock 
V.  Lauman,  24  Fa.  St.  485;  C.  S.  Diet.  Ct. 
(TTw.)  1859,  Market  Bank*  of  Troy  v.  Smith, 
lAm.  Law  Beg.  667. 


jroxNT  six>ob:  ooxpaitzbs. 

(Or  ttM  term  '* Joint  slock  oompuy,*'  or  "Joint  tlook 
elation,**  Is  generall/  onderMood  a  body  upon  whom 
aomer  of  the  priTileget  or  powera  of  con>orations  hare 
been  conferred  by  etatate,  but  which  U  not  in  a  Aill 
•enie  a  corporation.  There  Is,  however,  some  difflcalty  in 
hannoniiing  the  EDgUsh  nomencfatture  with  thai  In  oae 
1q  this  country.  In  both  countries  there  has  been  a  great 
extension  of  the  principle  of  allowing  men  to  combine  for 
a  large  enterprise,  without  assuming  the  fuU  liability  of 
partners ;  and  In  both  countries  a  danger  has  been  seen 
In  giving  to  members  of  such  combinations  the  entire 
Immunity  fhom  liability  possessed  by  members  of  cor- 
porations formed  under  the  old  common  law  forms  of  In- 
oorporatlon.  In  England  the  policy  has  been  to  oonflne 
Incorporation  to  its  original  meaning,  and  grant  it  on^y 
In  rare  cases  {  while  laws  have  been  passed  which  allow 
partnerships,  under  such  names  as  "jointstook  compa- 
nies," "  pobllo  companies,**  Ac.,  to  assimilate  themselves 
to  corporations,  and  enjoy,  to  a  oonslderable  extoit,  cor- 
porate powers  and  exemption  from  penooal  liability, 
but  which  do  not  affect  to  recognise  snch  bodies  as  **Gor- 
porations  **  In  the  ftill  sense  of  that  teem.  In  this  coun- 
try, upon  the  other  hand,  It  has  been  thought  oonvenlent 
to  create  corporations,  nnder  that  name,  for  almost  any 


*  That  the  aboire  statute  Is  retrospective,— see  Cnrtls  v. 
Leavitt,  16  IT.  F.  9;  Southern  Life  Ins.  k  Trust  Co.  «. 
PMker, ir  jr.  r.6l ; Ocntral Bank?. Anpin8lonel)reBilag 
Go.  M  Barb.  28. 


pnrposa  for  which  rfatple  paitaenihip  forms  were  Inad^ 
quale,  and  to  secure  cradltors  by  Imposing  an  Indhidnal 
liaUllty  upon  members  or  officer!  of  the  corporatloo. 
Hence  much  of  the  law  of  BngUah  "Jdnt  stock  oom- 
panics**  and  **  public  companies**  applies  directly  to 
what  In  this  country  are  tformed  **  corporations.**  For 
the  convenience  of  American  readers,  deddons  npcn 
English  ''companies**  are  generally,«throagfaccit  this 
work,  treated  as  plating  to  corporatkos,  and  dasslfled 
In  the  same  manner  as  corresponding  American  deddons 
upon  corporations ;  Instead  of  being  coUeoted  nnder  the 
present  head.] 

1.  Their  natnre.  The  effect  of  the  stat- 
ntes  of  New  York  relative  to  joint  atock  as- 
sociations (see  N.  Y.  Laws  of  1849,  ch.  258; 
1851,  ch.  455 ;  1858,  ch.  158) ;  when  read  to- 
gether is  to  give  such  associations  all  the 
qualities  or  attributes  of  corporations  except 
the  right  to  have  and  use  s  common  seaL 
By  an  examination  of  the  statutes,  it  will  be 
found,  that  joint  stock  companies  possess  the 
following  qualities  or  attributes  of  corpora- 
tions : 

1.  They  can,  like  corpprations,  sue  and  be 
sued  in  a  single  or  collective  name,  to  wit : 
the  name  of  their  president  or  treasurer. 

2.  Their  property  or  capital  is  represented 
in  shares  and  certificates  of  stock  differing  in 
no  respect  from  shares  and  stock  certificates 
in  corporations. 

8.  The  death  of  a  member,  his  insolvency, 
or  the  sale  or  transfer  of  his  interest,  is  not  a 
dissolution  of  the  company. 

4.  They  have  perpetual  succession,  or  what 
is  sometimes  called  the  immortality  of  cor- 
porations. They  can  take  and  hold  real  and 
personal  estate  in  a  collective  capacity  and  in 
perpetual  succession.  These  are  all  attributes 
of  a  corporation,  and  if  we  look  into  the 
books  for  elementary  definitions,  we  shall 
find  that  corporations  have  no  other  attributes 
except  the  technical  one  of  a  common  seal, 
to  distinguish  them  from  common-law  part- 
nerships. N.  T.  Supreme  Ct.  Bp.  T.  1867, 
Waterbury  «.  Merchants^  Union  Express  Co» 
^  AUb. Pr.  N. S\^ 

2.  Power  to  sne.  A  statute  («.  g.  N.  Y. 
Laws  of  1849,  ch.  258,  and  1851,  ch.  455  «] 


*  la  an  action  broQght  under  these  sftatatea  by  an 
of  a  Joint  stock  company,  the  allegation  In  the  complabift 
that  the  company  Is  a  Joint  siodk  company  or  assoolallca, 
ronslsUng  of  more  than  seven  dianholders  or  sssocilatM, 
is  a  material  and  Issuable  allegaiion.  JT.  T.  Com.  PL  a^ 
T.  I860;  Tlfflmy  «.  Williams,  10  Abb.  Pr.  Mi. 

Theeomplafait  need  not  show,  howerer,  thai  thn  snoo 
dation  was  fanned  for  business  porposcs;  and  If  H  aw* 
(hat  the  association  oonslsts  of  seven  associates  and  np> 
wards.  It  need  not  state  their  names.    IT.  T,  Hupr^m^  Qt 
ISMl,  Tibbettiv.  Blood,  81  BaHk.  Wk 
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aathorizing  j(^t  stock  and  other  companieB 
and  aaaociationa  of  fieven  or  more  peraons  to 
sue  or  be  sued  in  the  name  of  their  president 
or  treasurer — do  not  operate  to  confer  npon 
those  officers  a  right  to  sue,  except  in  cases 
where  the  shareholders  or  associates  conld 
before  haye  proeecnted.  The  separate  own- 
ners  of  denuinds,  or  of  separate  rights  of  ac- 
tion, cannot  voluntarily  associate  and  elect  a 
president,  and,  under  these  acts,  recover  in 
the  name  of  such  president,  in  one  suit,  the 
separate  demands.  JH.  T,  &upr§fM  Ct.  1850, 
Ckuning  v,  Greene,  28  Barb,  88. 

8*  Such  statutes  do  not  apply  to  fire  com- 
panies, which  hold  their  engines,  &c.,  mere- 
ly as  agents  of  a  municipal  corporation.    iV. 

r.  Com.  PI  8p.  T.  1856,  Masterson  v,  Botts, 
4  Aib,  Pr,  180.    And  see  Austin  o.  Searing, 

16  If.  r.  112, 125. 

4.  Kor  to  incorporations.  JV.  F.  Superior 
Ct.  1855,  N.  Y.  Marbled  Iron  Works  d.  Smith, 
4  Duer,  862. 

5.  Proceedings  for  the  dlssdutioii  of  joint 

stock  aasociationa,  in  cases  of  insolvency,  are 
to  be  conducted  mainly  according  to  the 
methods  employed  in  the  case  of  insolvent 
corporations,  and  not  according  to  those  de- 
rived from  the  law  of  simple  partnership. 
if.  r.  Supreme  Ct.  S^.  T.  1867,  Waterbury  «. 
Merchants^  Union  Express  Co.  8  Ai^.  Br.  N.  8. 
168. 

6k  What  facts  will  constitute  a  case  of  in- 
solvency, such  as  will  warrant  the  court,  on 
the  application  of  a  stockholder  in  a  joint 
stock  association,  in  appointing  a  receiver 
and  decreeing  a  winding  up  of  the  associa- 
tion,— see/&. 

7.  DIstribntion  of  assets.  The  stock  of  a 
joint  stock  mining  association,  formed  in  the 
city  of  New  York,  for  the  purpose  of  gold 
mining  in  California,  was  divided  into  money 
shares  and  labor  shares.  The  holders  of  the 
labor  shares  contributed  nothing  towards  the 
capital  stock,  and  performed  no  labor  ben- 
eficial to  the  company,  but  had  their  ex- 
penses to  Califomla  paid  out  of  the  ^mds 
paid  in  by  the  holders  of  the  money  shares. 
Upon  a  dissolution  of  the  association,  by  a 
decree  in  chancery,  because  of  the  impracti- 
cability of  effecting  the  object  intended : — 
Mddf  that  the  assets  thereof  should  be  dis- 
tributed among  the  holders  of  the  money 
shares  alone.  Col.  Supreme  Ct.  1850,  Yon 
Schmidt «.  Huntington,  1  CoX,  55, 


For  the  organiESition,  powers,  ^ke.,  of  Tolim- 
tary  associations,  see  Asbocutionb, 


1  •  Corporate  power  to  lease.  Where,  by 
their  constitution,  a  corporation  are  restrain- 
ed fix)m  granting  leases  for  more  than  twenty- 
one  years,  they  cannot  covenant  for  a  renew- 
al of  the  term,  any  more  than  they  could 
have  originally  gi  anted  a  lease  exceeding 
twenty-one.  Chanc&ry^  1700,  Lydiatt «.  Foach, 
2  Yern,  410 ;  1720,  Taylor  v.  Dullidge  Hospi- 
tal, 1  P.  Wm».  655 ;  1807,  Watson  «.  Master 
&c.  of  Hemsworth  Hospital,  14  Tee.  824. 

2«  Form.  That  no  particular  language  is 
required  in  leases  by  corporations  more  than 
in  any  others, — see  Poole  «.  BenUey,  12  EatA^ 
168;  Morgan  ^.  Powell,  7  Mann.  A  Q,  089. 

8.  A  lease  running  in  the  names  of  certain 
persons,  as  the  master  and  grovemors  of  a 
hospital,  witnessing  that  the  said  master  and 
governors  have  demised,  with  the  covenants 
on  the  part  of  the  lessee,  to  them  and  their 
sueceseoriy  concluding  with,  "In  witness 
whereof,  the  said  master  and  governors  have 
hereunto  affixed  their  common  8ea],"<&c.,  but 
not  Hgned  by  them,  or  either  of  them, — EeJd 
to  be  the  lease  of  the  corporation,  and  not 
of  the  individuals  named  in  it  as  master  and 
governors.  Q.  B.  1842,  Cooch  «.  Goodman, 
2  Q.  B,  580. 

4.  Lease  not  an  assignment.  The  Phila- 
delphia and  Erie  railroad  company-  leased 
to  the  Catawissa  railroad  company  a  portion 
of  their  road,  with  the  proviso  that  if,  "  in 
case  of  an  assignment  for  the  benefit  of  cred- 
itors by  the  Catawissa  company,  a  judicial 
sale  or  transfer  of  the  road  '^  should  at  any 
time  take  place,  the  lease  should  without 
any  act  of  the  lessors  be  void.  The  Cata- 
wissa railroad  subsequently  leased  to  another 
company,  the  whole  of  their  railroad,  Aa, 
with  the  appurtenances  of  every  nature, — 
Eddy  that  the  subsequent  lease  was  not  an 
assignment  for  the  benefit  of  creditors,  nor  a 
judicial  sale  or  transfer,  and  that  the  lease 
of  the  Philadelphia  and  Erie  railroad  com- 
pany passed  with  it.*   P<m.  Supreme  Ct.  1866, 


*  For  tb«  oomtniotioD  of  an  agreemeot,  in  a  leu9  of  a 
nilroad,  to  retam  the  road  at  the  wid  of  the  tenn,  in  aa 
good  ooodltioii  and  repair  as  it  waa  in  at  the  beginning, 
natural  wear  onl7ewepted,—i6eatnrgea«.Knapp,  81  Vth 

Bndi  a  leaae  prorided  that  at  the  end  of  tenn^^ 
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Philadelphia  &  Erie  R  R.  Co.  v,  Catawissa 
R.  R.  Co.  68  Pa.  8t  20. 

5.  Necessity  of  a  seal.  Eyery  lease  by  a 
coix>oration,  whether  of  corporeal  or  incor- 
poreal hereditaments,  must  pass  under  the 
corporation  seal ;  otherwise  it  is  void  db  in- 
itio. K.  B.  1804,  Rex  v.  Inhabitants  of  Chip- 
ping Norton,  5  Eatt.  289 ;  1814,  Rex  ^.  Inhab- 
itants of  North  Duffield,  8  Matde  <&  8.  247. 

6.  Batiflcatlon  of  lease  withoatseaL  Al- 
though a  lease  was  originally  voidable  for 
want  of  the  corporate  seal,  yet  an  acceptance 
of  rent  by  the  corporation  under  it,  is  a  con- 
firmation of  it  So  the  payment  of  rent  is 
evidence  from  which  a  demise  from  year  to 
year  may  be  presumed  Although  to  enforce 
an  executory  contract  against  a  corporation, 
it  may  be  necessary  to  show  that  it  was  by 
deed,  yet,  on  the  other  hand,  where  they 
have  acted  as  upon  an  executed  contract,  it 
is  to  be  presumed  against  them  that  every- 
thing necessary  to  make  it  a  binding  contract 
on  both  parties  was  done,  they  having  had 
all  the  advantage  they  would  have  had  if  the 
contract  had  been  regularly  made.  This  is 
not  inconsistent  with  the  rule  that  in  general 
a  corporation  can  only  contract  by  deed :  it 
is  merely  raidng  a  presumption  against  them 
from  their  acts  that  they  have  contracted  in 
such  a  manner  as  to  be  binding  upon  them, 
whether  by  deed  or  otherwise.  Q.  B.  1848, 
Pennington  «.  Tanier^  18  Law  J.  N.  8.  Q.  B. 
49;  18  Jur.  119;  13  Q.  B.  1011. 

?•  Where  a  tenant  to  a  borough  went  into 
poBsesdon  under  a  lease  which  was  void  for 
not  being  executed  under  the  corporate  seal, 
— Eddy  that  though  the  lease  was  void,  the 
tenant  was  to  be  deemed  tenant  from  year  to 
year  under  the  corporation;  and  his  pay- 
ment of  rent  frt>m  time  to  time  to  its  officers, 
was  sufficient  proof  of  tenancy  under  the 
corporation,  to  enable  it  to  distrain  for  the 
rent  in  arrear.  O.  P.  1806,  Wood  «.  Tate,  5 
Bob.  it  P.  247. 

For  the  necessity  of  a  Seal,  and  the  mode 
of  affixing  it,  to  corporate  contracts  generally, 
see  CoNTBACTB,  151;  267-812;  Seal. 


three  yean  each,  the  lessor,  If  dlantlafled  with  the  rent  paid, 
might  apply  "  to  the  chancellor  of  the  State  for  the  time  be- 
ing "  for  the  appointment  of  the  appralaers  to  fix  the  rent. 
JTeld^  that  the  partf  et  intended,  by  the  term  chancellor,  the 
court  of  ohaneery,  and  that  the  taprone  court,  having  ano- 
ceeded  to  the  powers  of  the  court  of  chancery  upon  the  abol- 
ishment of  the  latter,  was  the  proper  tribunal  at  which  to  ap- 
ply for  the  appointment  of  appraisers.  If,  T,  Suprems  Ot. 
1861,  New  York  Central  R.  R.  Co. «.  Saratoga  k  Schenectady 
U.KCO.  29  JSarb. 280;  &  afiS  JSToir. Fr. 4». 


8.  —  of  lease  negotiated  by  agent.  A  cor- 
poration entered  upon  and  enjoyed  premises, 
pursuant  to  a  lease  purporting  to  be  made  by 
their  agent,  and  paid  rent  thereon*  Bidd^ 
that  they  were  bound  by  such  lease,  and  that 
the  authority  of  the  agent  to  contract  for 
them  could  be  proved  as  well  by  a  subse- 
quent ratification  by  the  company,  as  by  di- 
rect evidence  of  his  appointment,  and  that 
he  was  himself  a  competent  witness  to  prove 
his  authority.*  K  T.  Supreme  Ct.  1847, 
Long  Island  R.  R  Co.  t.  Marquand,  6  N.  T. 
Leg.  Oba.  160. 

9«  As  to  the  power  of  corporations  to  Dis- 
pose of  property,  generally, — see  Powebb  ; 
Pbopebtt. 

As  to  the  law  governing  Assignments, 
Bills  and  notes,  Bonds,  Deeds,  Grants,  and 
Mortgages,  by  or  to  corporations,  see  those 
titles. 


liEOISIiATION. 

1.  Extent  of  the  legislative  power*  In  the 
absence  of  any  special  provisions  of  the  con- 
stitution of  a  State  restricting  the  legislature, 
the  legislature  may  prescribe  the  functions 
and  duties  of  corporations,  control  their  ac- 
tion, and  impose  restraints  upon  them  to  the 
same  extent  as  upon  natural  persons ;  that  is, 
in  all  matters  coming  within  the  general 
range  of  legislative  authority ;  subject  to 
the  limitation  that  they  cannot  impair  the 
obligation  of  the  contract  implied  in  the 
charter,  and  cannot  take  the  essential  fran- 
chise without  compensation.t  Vt.  Supreme 
Ot.  18155,  Thorpe  d.  Rutland  &  Burlington 
R  R  Co.  27  Vt  140 ;  S.  P.  1854,  Nelson  «. 
Vermont  &  Canada  R  R  Co.  26  Vt.  717; 
Ifid.  SuprefM  Ot.  1856,  Madison  &  Indian- 
apolis R  R  Co.  f .  Whiteneck,  8  Ind,  217 ; 
Mo,  Supreme  Ot.  1858,  Gorman  o.  Pacific  R. 
R.  26  Mo.  441. 

2.  Any  privileges  which  may  exempt  a 
corporation  from  the  burdens  common  to 
individuals  do  not  flow  necessarily  frtmi  the 

*  That  thoagh  a  resolution  of  a  corporation  cannot  laUty 
a  contract  of  hiring  which  is  yoid  by  the  statute  of  firaoda, 
It  may  be  evidence  on  the  question  of  actual  ocGapancy«— 
see  Howard  Ins.  Co.  «.  Hope  Muk  Ins.  Co.  2S  Conm.  S94. 

t  The  leglslatnre  can  reroke  ot  resome  the  aathocftj 
given  by  law  to  town  offloera  and  road  companies  to  make 
agreements  respecting  the  use  of  highways,  or  may  modUy 
or  rescind  snch  a  contract,  with  the  assent  of  the  cooqwny. 
N.  Y.  Supreme  Ck  1867,  People  «.  flshklU  k 
Flank  fioad  Ca  87  Axr&.  446. 
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charter,  but  must  be  expreased  in  it,  or  they 
do  not  exist  [4  Pet.  514].  As  to  general 
liability  to  legislatiye  control,  corporations 
and  natural  persons  are  to  be  placed  upon 
precisely  the  same  ground.  It  must  be  con- 
ceded thAt  all  which  goes  to  the  constitu- 
tion of  the  corporation  and  its  beneficial 
operation,  is  granted  by  the  legislature,  and 
cannot  be  revoked,  either  directly  or  indi- 
rectly, without  a  yiolation  of  the  grant, 
which  is  regarded  as  impairing  the  contract, 
and  so  prohibited  by  the  United  States  con- 
stitution. Any  act  essentially  paralyzing  the 
franchise,  or  destroying  the  profits  therefrom 
arising,  would,  no  doubt,  be  void.  But,  be- 
yond that,  the  entire  power  of  legislatiye 
control  resides  in  the  legislature,  unless  such 
power  is  expressly  limited  in  the  grant  to  the 
corporation,  as  by  exempting  their  property 
from  taxation  in  consideration  of  a  share  of 
the  profits,  or  a  bonus,  or  the  public  duties 
assumed,  as  has  in  some  cases  been  held 
ralid.  Thus  a  general  statute  requiring  rail- 
roads to  maintain  cattle  guards  at  their 
crossings,  is  constitutional  and  binding  even 
upon  pre-existing  corporations  subject  to  no 
such  obligations  by  their  charters,  if  there 
is  no  express  exemption  in  their  charters 
upon  the  subject  Such  an  implied  exemp- 
tion cannot  fairly  be  said  to  form  a  condition 
of  the  act  of  incorporation,  unless  eyery- 
thing  is  implied  by  grant  which  is  not  ex- 
pressly inhibited,  whereas  the  true  rule  of 
construction  in  regard  to  the  powers  of  cor- 
porations is,  that  they  are  to  take  nothing  by 
intendment  but  what  is  necessary  to  the  en- 
joyment of  that  which  is  expressly  granted.* 

*  Tbe  teglwIiitOTe  of  HlBfllislppI,  In  1888,  obartered  the 
Gnnd  Golf  ratlroad  and  banking  oompanyf  with  power 
'*to  parchase  and  poaiow  personal  eetate  of  anj  kind 
wfaaterer,"  and  "  to  sell  and  dispose  of  the  same  at  ideas- 
vra.'*  In  1840,  the  legblatore  enacted,  that  It  should  not 
be  lawftil  for  any  bank  In  the  State  to  transfer  by  indorse- 
meni,  any  note,  Ac.,  and  in  an  action  on  such  note,  the 
ftict  of  transfer  might  be  pleaded  in  abatementb — Hsldf 
that  the  act  of  1840  was  constUoUonal,  and  applied  to  the 
Gniid  Onlf  banking  company,  Inasmnoh  as  the  power  of 
transfer  was  neither  expressly  granted  nor  required  by  im- 
plication. Misa.  Ct  of  HrrorBt  1868,  Mnrdock  «.  Brown, 
0  Am.  Law  Reg.  600. 

A  bank  for  savings,  the  oharttr  of  which  contains  no  ez- 
praa  grent  of  power  as  to  the  mode  of  InTesting  its  Amds, 
Is  subject  to  general  statutes  passed  after  Its  charter  was 
gimnted,  applicable  to  all  savings  banks,  and  regulating  the 
mode  of  InvestmeDt,  for  the  protection  of  depodtors.  In- 
fWfntal  or  implied  powers  can  only  be  made  to  embrace 
sach  as  are  essentially  necessary  to  enable  the  corporation 
toaeeompllshthe  purposes  of  its  exlstencei  And  where  a 
power  Is  exerdsed  not  by  vlrtae  of  a  grant  thereof,  but 


Vt,  Supreme  Ct.  1855,  Thorpe  «.  Rufland, 
Burlington  &c.  R  R  Co.  27  Vt,  140. 

8«  A  statute  making  corporations  liable  to 
day  laborers  employed  by  contractors  under 
contracts  made  subsequent  to  the  statute,  is 
not  unconstitutional  as  impairing  the  obliga- 
tion of  contracts.  The  right  to  exercise  the 
power  in  the  case  of  natural  persons  would 
not  be  questioned.  Corporations  are  sub- 
ject to  precisely  the  same  legislative  control 
as  natural  persons,  except  where  they  are  ex- 
empt by  express  provisions  of  their  charters. 
Vt,  Supreme  Ct.  1858,  Branin  «.  Connecticut 
&C.  R  R.  Co.  81  Vt.  214. 

4.  Where  the  charter  of  a  railroad  com- 
pany expressly  exempted  it  from  legislative 
control, — Held,  that  the  legislature  might 
nevertheless  subject  the  company,  by  a  gen- 
eral law  applicable  to  all  railroad  companies, 
to  the  duty  of  paying  laborers  upon  its 
works,  whose  wages  should  be  in  arrear 
and  not  paid  by  the  contractors.  Mo.  Su- 
preme Ct.  1856,  Peters  v.  8t.  Louis  Iron 
Mountam  R.  R  Co.  28  Mo.  107. 

5.  A  proviso  to  the  charter  of  a  raUroad 
company  gave  to  landowners  the  right  to 
cross  the  railroad  with  teams  or  otherwise, 
in  such  a  manner  as  should  be  calculated  not 
to  injure  the  same,  Bddy  that  thiij  provision 
gave  to  the  landowners  no  right  to  cross  the 
track  which  could  not  be  controlled  and 
regulated  by  subsequent  legislation  in  the 
shape  of  general  statutes,  enacted  to  secure 
safety  to  the  public  travelling  on  railroads. 
Vt.  Supreme  Ct.  1859,  Connecticut  &  Pa9- 
sumpsic  Rivers  R  R  Co.  v.  Holton,  82  Vt 
48. 

6.  Operation  of  the  general  laws.  Ex- 
cept so  far  as  their  charters  provide  to  the 
contrary,  corporations  are  subject  to  the  gen- 
eral laws  of  the  State.  Me,  Supreme  Ct. 
1859,  State  if.  Noyes,  47  Me.  189 ;  lU.  Su- 
preme Ct.  1852,  Galena  &  Chicago  R  R.  Co. 
V.  Loomis,  18  lU.  548 ;  Mm,  Ct.  of  Errors, 
1843,  Commercial  Bank  of  Manchester  «. 
Nolan,  7  Mow.  508 ;  1847,  Grand  Gulf  Bank 
V.  Archer,  8  Smed.  S  M.  151. 

7.  —  how  Cur  applicable  to  previons  corpo- 
rations. A  corporation  holds  its  franchise 
subject  to  the  general  power  of  the  legisla- 
ture to  modify  the  general  law  of  the  State. 
Thus  an  alteration  in  the  statute  of  wills, 

onder  the  general  laws  of  the  State,  the  legislature  may  by 
other  general  laws  restrict  Its  exerdse.     Opinion  of  the 
I  Jndges,  Matt.  Suprtmt  Ct  1808, 9  Cuth.  004. 
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forbidding  devifled  to  corporationfl,  is  not 
tinconstitiitional,  even  in  its  application  to  a 
preTionsly  existing  corporation  having  there- 
tofore the  power  to  take  by  devise.  N.  F. 
Superior  Ct  1840,  Ayres  v,  Methodist  Episc. 
Church,  8  Sandf.  851 ;  8  JVl  K  Leg.  Ob».  17. 

8.  A  general  statute  requiring  turnpike 
companies  to  erect  signboards  with  the  tolls 
designated  thereon,  and,  in  default  thersof^ 
forbidding  them  to  receive  tolls,  cannot  ap- 
ply to  a  company  previously  chartered,  and 
that  have  already  put  up  signboards  pursuant 
to  the  requirements  of  the  charter.  The  grant 
in  the  charter  is  to  govern.  Mam.  Supreme 
Ct.  1825,  Nichols  id.  Bertram,  8  Pick.  842;  & 
P.  Conn.  Supreme  Ct.  1885,  Derby  Turnpike 
Co.  V.  Parks,  10  Conn.  522. 

9.  A  general  statute  of  Massachusetts 
(1840,  ch.  85),  making  the  proprietors  of 
railroads  responsible  for  injuries  by  fire  com- 
municated fixm  their  locomotive  engines; 
— HM^  to  apply  to  railroads  established  be- 
fore as  well  as  since  its  passage;  and  to  ex- 
tend as  well  to  estates,  a  part  of  which  has 
been  conveyed  by  the  owner,  as  to  those  of 
which  a  part  had  been  taken  by  authority  of 
law,  for  the  purposes  of  a  railroad.  Mom, 
Supreme  Ct,  1840,  Lyman  t>.  Boston  &  Wor- 
cester R  H.  Corp.  4  Cush.  288 ;  8.  P.  Me.  Su- 
preme Ct.  1855,  Norris  v.  Androscoggin  R  R 
Co.  80  Ms.  278. 

10.  A  general  law  which  requires  that  a 
bell  or  whistle  shall  be  attached  to  each  loco- 
motive engine  upon  a  railroad,  which  shall 
be  rung  or  whistled  before  crossing  any  other 
road,  is  applicable  to  and  binding  on  rail- 
road corporations  created  before  the  passage 
of  such  law ;  and  an  omission  to  give  the 
required  signal  constitutes  hprima/aeie  case 
of  negligence.  The  legislature  have  power, 
by  such  a  law  in  the  nature  of  a  police  regu- 
lation to  control  the  exercise  of  corporate 
franchises  as  the  public  interests  require.  TIL 
Supreme  Ct.  1852,  Galena  A  Chicago  R  R 
Co.  9.  Loomis,  18  lU.  548. 

11.  A  statute  making  a  suspension  of 
specie  payments  by  any  bank  a  ground  of 
forfeiture  of  its  charter  is  not  operative  as  to 
pre-existing  banks,  as  it  annexes  a  cause  of 
forfeiture  not  contained  in  the  act  incorpo- 
rating them,  and  without  the  consent  of  the 
members  of  the  corporation.    Ala.  Supreme 

Ct    1820,    State  «.  Tombeckbee   Bank,  2 

Stew.  80. 

12.  A  general  act,  in  reference  to  all  banks 


"  subsequently  established,*' — Sdd,  to  apply 
to  a  bank  charter  granted  on  the  same  day. 
U:  S.  OVm  ct.  {Mich.)  1848,  Weed  v.  Snow,  8 
McLean,  fiM. 

18.  The  public  laws  of  a  State  forbid- 
ding corporations  to  do  certain  acts,  are 
notice  to  all  who  deal  with  such  corporations, 
as  well  to  persons  without  the  State  as  to 
those  within  it  U.  8.  Circ  Ct.  {MUh.)  1845, 
Root  9.  Wallace,  4  McLean^  8. 

14.  Inviolability  of  eoittraets.  The  rights 
legally  vested  in  a  corporation  cannot  be  con- 
trolled or  destroyed  by  any  subsequent  stat- 
ute, unless  a  power  for  that  puijKrae  be  re- 
served to  the  legislature  in  the  act  of  inom^- 
poration.  JTom.  Supreme  Ct.  1806,  Wales  v. 
Stetson,  2  Maes.  146 ;  ZT.S.  Supreme  Ct.  1815, 
Terrett  e.  Taylor,  0  Omneh^  48. 

15.  Private  charters  are  protected  by  the 
clause  of  the  constitution  of  the  United 
States  prohibiting  the  pasaage  of  laws  im- 
pairing the  obligation  of  contracts.  i£».  8^ 
preme  Ct.  1858,  Gorman  e.  Pacific  Railroad. 
26  Mo.  441. 

A  law  compelling  a  company  to  fence  its 
road  is  such  a  r^^ation.    lb. 
As  to  the  inviolability  of  Charten,  see 

CHABtBBB. 

16.  A  grant  of  a  franchise, — e.  g.  the 
right  to  run  a  feny, — ^which  has  been  accept- 
ed and  acted  upon,  partakes  of  the  natun 
of  a  contract,  so  fu*  as  to  be  protected  by 
that  clause  of  the  federal  constitution  which 
inhibits  the  States  from  passing  laws  **  im- 
pairing the  obligation  of  confaacts,'^  [4 
Wheat  444.]  And  the  rule  applies  where  the 
grant  is  to  a  municipal  corporation,  as  wdl 
as  to  grants  to  private  corporations.  N.  T. 
Chancery^  1828,  McLaren  e.  Pennington,  1 
Paige^  102 ;  Supreme  Ct.  Sp.  T.  1850,  BettBOQ 
V.  Mayor  &c  of  New  York,  10  Barb.  228. 
Compare  Aikin  e.  Western  R  R  Corporation, 
20  N.  T.  870. 

As  to  the  inviolability  of  franchises,  see 
Fbanchubs. 

17.  The  relation  betweenacoiporation  and 
a  stockholder  is  one  of  contract ;  and  any 
legislative  enactment  which,  witiiout  his  as- 
sent, authorizes  a  material  change  in  the 
powers  or  purposes  of  the  corporation,  not 
in  aid  of  the  origii^d  object,  if  acted  upon 
by  the  corporation,  is  not  binding  upon  him. 
Ind.  Supreme  Ct.  1857,  McCray «.  Junction 
R  R  Co.  0  Ind.  850. 

18.  A  statute  exempting  a  corporation 
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from  taxation,  without  imposing  any  duty 
upon  it,  or  requiring  anything  from  it,  is  not 
in  the  nature  of  a  contract ;  and  may  be  re- 
pealed at  the  pleasure  of  the  legislature.  Pa, 
Supreme  Ct.  1854,  Hospital  d.  Philadelphia 
County,  2^Pa,8t.  320. 

19.  That  a  State  law  which  declares, 
''that  a  bank  shall  pay  a  tax  of  six  per  cent 
upon  its  dividends,  after  deducting  accus- 
tomed expenses  and  losses,  in  lieu  of  all  taxa- 
tion whatever,'^  is  a  contract  the  obligation 
of  which  the  legislature  cannot  impair,— 
see  Woolsey  «.  Dodge,  6  McLean^  142. 

20.  That  embodying  a  proyision  of  law 
in  articles  of.  association,  does  not  render 
such  provision  of  law  a  part  of  the  contract 
of  the  shareholders,  so  as  to  be  unrepealable, 
—see  Shennan  «.  Smith,  1  Blaek^  587. 

21.  How  far  it  is  competent  to  the  legis- 
faiture  to  pass  laws  affecting  the  individual 
liability  of  shareholders.  See  Walker  v. 
Grain,  17  Barb,  {N,  F.)  119 ;  Conant «.  Van 
Schaick,  24  /d  87  ;  Rochester  v,  Barpes,  26 
Id.  657  ;  Hathom  i^.  Galef;  58  Me,  471. 

22.  Defects  in  orgaidzatton.  The  legisla- 
ture have  power  to  cure  any  technical  defects 
in  the  organization  of  a  corporation  formed 
under  a  general  statute  for  incorporation,  by 
a  law  declaring  that  .the  corporation  shall  be 
deemed  a  >valid  corporation,  and  to  have 
been  duly  organized.  Such  a  statute  does 
not,  by  enabling  the  coiporation  to  sue,  in- 
terfere with  vested  rights — ^it  merely  gives, 
as  against  the  debtors  of  the  corporation,  a 
remedy  for  an  equity,  which,  w^ithout  it, 
could  not  have  been  enforced.  [16  Berg.  & 
R  101 ;  16  Id,  85  ;  7  Watts,  800 ;  16  Mass. 
258 ;  1  mil,  826 ;  20  Wend.  865.]  K  F.  Bu- 
freme  Ct,  1858,  Syracuse  City  Bank  v.  Davis, 
16  Barb,  188. 

28.  Hew  remedies.  That  the  legislature 
may  change  the  law  governing  the  remedies 
allowed  in  favor  of  or  against  a  corporation. 
See  Exp.  Northeant  &c.  K.  R  Co.  87  Ala.  N.  8. 
1. 670 ;  New  Albany  &  Salem  R.  R  Co.  «.  Mc- 
Kamara,  11  Ind.  548 ;  Sands  d.  TiMnghast, 
24  Bow.  Pr.  485 ;  Bank  of  Columbia  «.  Okely, 
4  Whsat.  285. 

24.  The  principle  that  the  leg^ature  can- 
not infringe  the  vested  privileges  of  a  corpo- 
ration, cannot  be  construed  to  limit  the  gen- 
eral powers  of  legislation,  where  such  leg^a- 
lioni  merely  regulates  the  existing  rights 
and  duties  of  corportions,  or  provides  new 
modes  of  enforcing  acknowledged  obliga- 


tions. Thus  a  statute  making  negligent  in- 
juries to  persons,  by  railroad  companies,  in- 
dictable and  impbdng  a  fine  for  the  benefit  of 
tiie  i]\juTed  party,  is  valid.*  JV.  H.  Suprema 
Ot.  1855,  Boston  &c.  R.  R  «.  State,  82  K  S, 
215 ;  8.  P.  iV:  J.  Ct  itf  Errors,  1850,  Camden 
A  Amboy  R  R  Co.  «.  Briggs,  2  Zabr.  628; 
JfcMt.  Supreme  Ct.  1812,  Brown  v.  Penobscot 
Bank,  8  Man.  445. 

25*  Subsequent  to  the  incorporation  of  a 
turnpike  company,  the  legislature  passidd  an 
act  providing  for  the  appointment  of  turn- 
pike inspectors.  EM,  that  the  act  wss  not 
unconstitutional  as  an  invasion  of  the  cor- 
porate rights  of  the  company  previously 
granted;  it  being  the  object  of  the  legisla- 
ture to  provide  a  more  efitetive  mode  to 
compel  a  compliance  of  the  corporation  with 
their  charter  requirements.  Vt.  Supreme  Ct, 
1841,  State  v.  Bosworth,  18  Vt.  402. 

26.  A  statute  creating  a  commission  to 
visit  banks,  examine  their  officers,  who  are 
compelled  to  testify  under  a  penalty,  and, 
directing  that  if  a  bank  be  found  in  a  condi- 
tion dangerous  to  the  public,  an  ii\]unctio& 
shall  be  issued  and  a  receiver  appointed  (Mass. 
Stat  1888,  ch.  14),  is  not  unconstitutional  in 
its  application  to  a  pre-existing  bank,  on  the 
ground  that  a  suspension  of  the  proceedings 
of  the  bank  by  ii\j  unction  diminishes  the 
period  for  which  the  bank  by  charter  is  em- 
powered to  act.  In  case  either  of  violation 
of  Charter  or  of  insolvency,  it  is  a  legitimate 
exercise  of  legislative  power,  to  provide  for  a 
proper  and  effectual  mode  of  ascertaining  the 
facts,  by  a  judicial  investigation,  upon  which 
the  supposed  delinquency  depends;  and  for 
securing  the  assets  in  order  to  provide  for. 
the  creditors  and  stockholders.  And  an  in- 
junction is  a  prox>er  mode  of  doing  this. 
Maes,  Supreme  Ct.  1880,  Commonwealth  «• 
Farmers  &  Mechanics'  Bank,  21  Pick.  542. 

27.  The  Georgia  statute  of  February  20, 
1854,  providing  that  railroad  corporations 
shall  be  suable  in  the  counties  in  which  in- 
juries may  have  been  committed,  is  not  in 
violation  of  tl^e  constitution  of  the  State,  nor 
of  that  of  the  United  States.     Gcl.  Supreme 

*  Where  the  charter  of  a  corporation  antiioilBefl  the  conr 
•tnaetlon  of  works  which  may  be  an  obatruction  to  navigation, 
withoat  a  reMrraUon  of  a  power  to  repeal  or  alter  the  charter, 
a  mbaeqiMnt  statote  glTing  an  action  agalnit  the  eorpcrar 
tion  for  Injuries  canaed  by  such  aathoilaed  obetraotion  is 
void  as  impairing  the  obligation  of  the  contract  arising  oat 
of  the  charter.  DA  Ok  q/'JPrr.  184S,  Bailey  «.  FUladd- 
pUa  aa  R.  R.  Oo.  4  HarHnff.  889. 
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Ct  1855,  Dayifl  o.  Central  R.  R  &  Banking 
Co.  17  Ga,  828. 

28.  Exercise  of  reserred  power  to  alter. 
A  provision  in  a  general  act  of  incorporation 
resenring  to  the  legislature  the  power  to 
alter  or  repeal  it  at  any  time,  does  not 
operate  merely  as  a  resenration  of  a  right  to 
change  the  act  prospectiyely,  so  that  associa- 
tions organized  in  the  meantime  would  re- 
main unaffected.  On  the  other  hand,  it 
enables  the  legislature  to  deal  with  associa- 
tions organized  under  the  act  as  if  they  were 
established  by  a  statute  containing  in  itself 
such  reservation.  [11  K  T.  1  Eem.)  102.] 
JT.  r.  Ct,  of  Appeals,  1860,  Matter  of  Lee  & 
Go.'s  Bank,  21  JT.  F.  0, 161 ;  Poughkeepsie 
&c.  Plank  Road  Co.  e.  Qriffin,  24  Id.  150. 

29.  It  may  be  admitted  that,  under  the 
ordinary  reserved  power  to  alter  and  repeal 
the  charter,  the  legislature  would  have  no 
right  to  change  the  fundamental  character  of 
the  corporation,  and  convert  it  into  a  differ- 
ent legal  being,  without  absolving  those  who 
did  not  choose  to  be  bound.  But  if  addi- 
tional powers  are  conferred  which  are  of  the 
same  character,  and  have  been  regularly  ac- 
quired from  the  legitimate  source  of  power, 
and  if  they  have  been  fairly  exercised,  the 
defendant,  although  the  change  may  have 
operated  to  his  pecuniary  disadvantage,  is 
Btill  bound  by  his  undertaking.  N.  T.  Ct,  of 
Appeals,  1856,  Buffalo  &  N.  Y.  City  R  R  Co. 
e.  Dudley,  14  N,  T.  (4  Kern,)  886. 

80.  Where,  in  an  act  of  incorporation,  the 
legislature,  instead  of  reserving  a  general 
power  to  alter  or  repeal  the  act  at  its  pleasure, 
reserves  only  the  right  to  alter,  &c.,  **  in  case 
the  company  shall  misuse  or  abuse  the  privi- 
leges granted,^'  their  power  to  revoke  the 
charter  is  conditional  upon  such  misuse  or 
abuse  occurring.  And  an  act  revoking  the 
charter,  when  no  such  misuse  or  abuse  is 
established,  is  unconstitutional.  U.  S,  Circ 
Ct  (Pa.)  1865,  Mayor  &c.  of  Baltimore  «. 
Connellsville  R  R  Co.  4  Am,  Law  Beg.  N.  8, 
750. 

81.  Passage  of  laws.  Thongh  very  prop- 
per,  it  is  not  necessary  to  the  validity  of  an 
act  of  the  legislature  respecting  public  cor- 
porations, such  as  towns,  cities,  and  school 
societies,  that  the  corporations  interested 
should  formally  be  made  parties  and  have 
an  opportunity  to  be  heard,  before  any  action 
of  the  legislature.  Conn.  Supreme  Ct,  1855. 
Granby  «.  Thurston  28  Conn,  416. 


82.  Their  effeet.  Although  a  chapter  of 
the  revised  statutes  of  a  State  repeals  all 
acts  and  parts  of  acts,  the  subjects  of  which 
are  revised  and  re-enacted  in  that  revifflon, 
or  which  are  repugnant  to  its  provisions,  this 
must  be  construed  as  referring  to  general  stat- 
utes, and  not  as  repealing  all  provisions  of 
charters  previously  enacted,  which  are  in 
conflict  with  the  general  statutes  contained 
in  said  revision.  Wis,  Supreme  Ct.  1868, 
Walworth  County  e.  Village  of  Whitewater, 
17  TTif.  198;  1864,  City  of  Janesville  v.Mar- 
koe,  18  Wie,  850. 

88.  Aeoeptanee.  Where  a  statute  relat- 
ing to  a  corporation  provides  that  an  accept- 
ance of  it  must  be  filed,  or  else  it  is  to  be 
void,  and  it  is  not  accepted,  the  corporation 
can  derive  no  advantage  from  the  passage  of 
the  act ;  and  at  most,  the  statute,  during  the 
time  for  accepting  it,  could  only  be  deemed 
a  recognition  of  the  lawful  existence  of  the 
corporation  as  it  was  previously;  but  it 
becomes  wholly  void  by  its  non-acceptance. 
N.  T.  A.  V.  Chan,  Ct,  1846,  Green  «.  Sey- 
mour, 8  Sam^f.  Ch,  286. 

84.  Legislation  under  special  constitn- 
tlons*  A  law  which  confers  certain  privi- 
leges on  certain  existing  corporations,  does 
not  violate  art.  1,  §  25,  of  the  constitution 
of  Pennsylvania, — ^which  provides  that  no 
law  shall  create,  renew,  or  extend  the  char- 
ter of  more  than  one  corporation, — so  long 
as  not  more  than  one  new  charter  is  created, 
or  defunct  one  revived,  or  existing  charter 
continued  beyond  the  time  when  it  would 
otherwise  expire.  P<i,  Supreme  Ct,  1856, 
Cleveland  &c.  R  R  Co.  e.  Erie,  27  Pa.  SL 
880. 

85.  Increasing  the  powers  and  privileges 
of,  or  assigning  new  duties  to,  several  munici- 
pal corporations  by  one  act,  is  not  an  '*  exten- 
sion^' of  their  charters  within  the  meaning 
of  that  provision.  To  create  a  charter  is  to 
make  one  which  never  existed  before.  To 
renew  one  is  to  give  vitality  to  one  which 
has  been  forfeited  or  has  expired.  To  ex- 
tend one  is  to  give  an  existing  charter  more 
time  than  originally  limited.  A  mere  in- 
crease of  powers  is  not  within  the  meaning 
of  such  provision.  Pa^  Supreme  Ct,  1868, 
Moers  «.  City  of  Reading,  21  Pa.  188. 

86.  A  provision  in  a  State  constitution 
inserted  for  the  purpose  of  preventing  the 
undue  multiplication  of  banks,  "that  there 
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BhaU  be  no  other  banks  or  moneyed  institu- 
tioDB  in  this  State,  bat  those  abeady  provid- 
ed by  low,  except  a  State  bank  and  its 
branches,  which  may  be  established  and  reg- 
ulated by  the  general  assembly  of  the  State, 
as  they  may  think  proper,"  is  not  to  be  con- 
stmed  to  prerent  the  legislature  from  renew- 
ing before  its  expiration  the  charter  of  a  bank 
establidied  by  law  preyious  to  the  constitu- 
tion. The  continuance  of  an  old  charter,  is 
not  the  creation  of  a  new  corporation.  And 
the  power  to  continue  the  charter  of  an  old 
bank,  carries  with  it  as  incident  thereto,  the 
power  to  enlarge  its  capital  and  powers.  lU. 
Supreme  Ct  1844,  People  v,  Marshall,  1  OUm, 
673. 

87.  An  act  remedying  a  technical  defect 
in  the  organization  of  a  corporation, — e,  g, 
insufficiency  in  the  proof  or  acknowledgment 
of  a  certificate  of  organization  of  a  banking 
association  formed  under  the  general  statute, 
— ^is  not  an  act  to  create  a  coiporation.  N,  T. 
Supreme  Ct.  1853,  Syracuse  City  Bank  e. 
Davis,  16  Barb.  188. 

88,  Under  the  provision  of  the  N.  Y.  con- 
stitution, that  no  corporation  shaU  be  creat- 
ed by  special  act  except  '*  in  cases  where,  in 
the  judgment  of  the  legislature,  the  objects 
of  the  corporation  cannot  be  attained  under 
general  laws;'^  the  legislature  has  authority 
to  create  a  railroad  corporation  by  special  act, 
if.  in  the  judgment  of  the  legislature,  the  ob- 
jects of  the  corporation  cannot  be  attained 
under  general  laws;  banking  corporations, 
only,  are  excepted.  And  the  legislature  hav- 
ing enacted  a  corporation  by  a  special  act, 
the  judicial  power  cannot  review  the  discre- 
tion or  judgment  of  the  legislature,  and  de- 
clare the  act  unconstitutionaL  JV.  F.  Su- 
preme Ct.  1863,  Mosier  «.  Hilton,  15  Barb.  667. 

39.  The  constitution  of  the  State  of  New 
York,  gives  the  legislature  the  entire  discre- 
tion of  creating  other  corporations  than 
banks,  by  special  charter,  and  courts  cannot 
review  the  exercise  of  this  power.  iV.  T.  5ei- 
preme  Ct.  1865,  United  States  Trust  Co.  of 
N.  Y.  V.  Brady,  20  Barb.  119. 

40.  A  special  act  for  the  incorporation  of 
a  company,  in  a  city,  is  not  unconstitutional 
by  reason  of  the  existence  of  a  general  law 
for  the  organization  of  such  companies  in 
any  city.  Whether  a  special  act  is  necessary 
or  not,  rests  wholly  in  the  legislative  discre- 
tion. K  T.  Ct.of  AppedU^  1860,  People  «. 
Bowen,  21  N.  T.  517. 
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41.  Under  the  c'on'iitution  of  Indiana  the 
legislature  may  by  a  general  law,  if  for  the 
public  good,  provide  for  corporations  to 
erect  levees  and  drains  when  necessary,  and 
to  take  land  therefor,  and  to  assess  those 
benefited  thereby ;  leaving  the  questions  of 
necessity  and  benefit  to  be  determined  by  the 
court  in  each  particular  case.  Ind.  Supreme 
Ct,  1860,  Anderson  v.  Eems  Draining  Co.  14 
Ind.  199. 

42,  The  provision  in  the  Michigan  con- 
stitution (g  2,  art.  12), — that  "  the  legislature 
shall  pass  no  act  of  incorporation,  unless 
with  the  assent  of  at  least  two-thirds  of  each 
house,'^— does  not  restrict  the  legislature  from 
creating  more  than  one  corporation  by  one 
act.  It  is  competent  to  create  several  by  one 
special  act,  or  to  pass  a  general  law  author- 
izing the  voluntary  formation  of  an  indefi- 
nite number.  U.  S.  Cire.  Ct.  {Meh.)  1840, 
Falconer  v,  Campbell,  2  McLean^  195. 

48.  The  word  ** house"  in  that  section 
means,  the  members  present  doing  business, 
there  being  a  quorum ;  and  not  a  majority  of 
all  the  members  elected ;  and  an  act  of  in- 
corporation passed  by  two-thirds  of  the 
members  present,  there  being  a  quorum,  ia 
constitutional.'*'  Mich.  Supreme  Ct.  18i51^ 
Southworth  v.  Jackson  &  Palmyra  R  R  Co. 
2  Hieh.  287. 

44.  Under  art.  7,  §  9,  of  the  N.  Y.  consti- 
tution of  1821,  the  legislature  cannot  pass  a 
bill  which  shall  have  the  effect  of  altering 
a  body  corporate,  by  a  simple  minority  of 
each  house.  Aldiough  the  legislature  re- 
serve in  express  terms  the  power  to  alter  the 
charter  of  the  corporation,  it  does  not  follow 
that  this  may  be  done  by  a  mere  majority 
vote.  The  legislature  do  not  acquire  any 
new  power  by  this  reservation,  but  simply 
retain  that  which  they  then  had.  The  power 
to  alter,  as  well  as  to  create  corporations, 
can  only  be  exercised  by  the  concurrence  of 
two-thirds  of  the  members.  Hence  the  act 
of  1887,  dimishingthe  circulation  and  issues 
of  the  safety  fund  banks,,  is  in  so  far  void.. 


*  So  much  of  the  act  of  Micbigan,  *'  to  organlie  aod  reg- 
ulate banking  associationB"  (Sess.  L.  1837,  p.  76),  as  pur- 
ports to  oonfer  oorporate  ri^ta  upon  tile  aeioclatlonB  or- 
ganlied  under  Its  proTlsloos,  is  in  Tiolatlon  of  the  seoond 
section  of  the  twelfth  article  of  the  constftutlon  of  the- 
8t)te,  which  declares  that  **the  legislature  shall  pass  no 
act  of  Incorporation,  unless  with  the  assent  of  at  least  two- 
thirds  of  each  house,"  and  Is,  therefore,  rold.  Green  «.. 
Graves,  1  DougL  851  ;•  Farmers  4  Mednnlcs*  Bank  «. 
Troy  Olty  Bonk,  1  Dmgk  4ffL 
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if.  F.  au^preme  Ct.  1845,. Commercial  Bank 
of  Buffalo  V,  Sparrow,  2  Den.  07. 

45.  The  legislature  of  Alabama  has  au- 
thority to  grant  a  charter  to  a  company 
for  the  i^urpose  of  erecting  a  toUbridge, 
nothwlthstanding  the  power  given  to  county 
courts  to  grant  licenses  for  that  purpose,- 
and  the  exercise  of  that  power  by  the  license 
of  a  ferry  in  the  same  neighborhood  as  the 
proposed  bridge.  Ala,  Supreme  Ct,  1885, 
Dyer  «.  Tuscaloosa  Bridge  Co.  11  Ala.  (2 
Part)  296. 

46.  Under  art.  11,  |  8,  of  the  constitution 
of  Tennessee,  which  empowers  the  legislar 
ture  to  ^^  vest  such  powers  in  the  courts  of 
justice  with  regard  to  private  and  local  af- 
fidrs  as  may  be  deemed  expedient,^'  the 
legislature  is  not  empowered  to  invest  such 
courts  with  power  to  grant  charters  of  in- 
corporation. This  power  belongs  exclusive- 
ly to  the  le^lative  department,  whether  ex- 
ercised by  virtue  of  an  express  constitution- 
al grant,  or  as  an  ordinary  function,  and  an 
act  attempting  to  transfer  such  power  is  void. 
Tmn.  Supreme  Ot.  1856,  Btate  t.  Armstrong, 
SSneed,e9L 

See  CoNBTrrunomL 


Right  of  action  of  company.  Incor- 
porated companies  established  for  the  pur- 
pose of  transacting  business,-— «.  ^.  banks, — 
may  maintain  actions  of  libel,  the  same  as  in- 
dividuals, for  words  affecting  their  business 
or  property;  and  without  alleging  special 
damage.  JV.  J.  Supreme  Ct.  1862,  Trenton 
Ins.  Co.  V,  Perrine,  8  Zaftr.  402;  JVI  T.  Su- 
preme Ct.  Sp.  T.  1862,  Shoe  ft  Leather  Bank 
«.  Thompson,  28  How.  Pr.  258;  Exeh.  1850, 
Metropolitan  &c  Co.  o.  Hawkins,*  4  EwrUt. 
A  N.  87. 

As  to  actions  Against  corporations  for 
libels  issued  under  their  authority,  see 
Wbongb. 


XAJOSITY. 

HBBTiHGfl ;    Officebs  ;    POWBBS. 


*  In  tUB  caae  the  action  wm  held  »»**"*ftT"ft"f  against 
m  ■harehftWcr  in  th^  aggricfred  company. 


ICANDAXUS. 

[TUi  title  emlmoea  deoiiionB  apon  the  cmploymeDtol  maop 
damus  as  a  remedy,  In  lo  fkr  as  they  torn  upon  conrid- 
erations  peeuHar  to  Its  ase  In  cases  affecting  oorp«- 
ratlons.  Whaterer  relates  to  the  nature  of  the  ilgbt 
to  be  enforced  by  mandamos  is  under  the  title  of  that 
right ;  thus,  the  question  whether  a  member  or  an  officer 
may  be  restored  by  mandamus,  Is  trcated  under  Mss- 
nas  and  Omons;  whethe/  transfers  of  stock  may  bo 
compelled  by  mandamus,  under  BrocK.  And  the  general 
doctrine,  respecting  mandamus,  the  applicatibn  for  It* 
the  return,  the  hearing  and  dedslon,  and  procedure  to 
compel  obedience,  applicable  to  cases  against  corpora- 
tions only  In  common  with  others,  is  not  considered  as 
within  the  scope  of  this  work,  but  should  be  sou^t  in 
works  treating  of  the  law  of  itemed <se.] 

1.  Who  may  apply.  A  private  citizen  has 
no  right  to  apply  for  a  mandamus  to  compel 
a  public  board  to  perform  an  omitted  duty, 
in  a  case  where  he  is  not  directly  injured  by 
its  non-performance;  but  it  M0m«  cases  may 
arise  in  which  the  court  would  listen  to  such 
application,  especially  if  the  attorney-general 
or  prosecuting  attorney  were  absent  or  re- 
fused to  act  without  good  cause.  Mieh.  Bur 
preme  Ct.  1856,  People  v.  Begents  of  the 
Uniyersity,  4  IRch.  08. 

2.  When  the  writ  lies.  ManSamue  lies 
where  the  relator  has  a  clear  legal  right  to 
the  performance  of  some  official  or  corporate 
act,  by  a  public  officer  or  corporation,  and 
there  is  no  other  adequate  or  specific  remedy. 
Ohio  Supreme  Ct,  1852,  Cincinnati  &c  R  R 
Co.  e.  Commissioners  of  Clinton  County,  1 
Ohio  St.  77. 

8.  Not  when  there  is  another  remedy. 
Where  the  charter  of  i^  corporation,  or  the 
general  statute,  in  force,  and  applicable  to 
the  subject,  imposes  a  specific  duty,  either  in 
terms,  or  by  fiur  and  reasonable  construction 
and  implication,  and  there  is  no  other  spe- 
cific, or  adequate  remedy,  the  writ  of  man- 
damus will  be  awarded.  But  if  the  charter 
or  the  general  law  of  the  land,  afibrds  any 
other  specific  and  adequate  remedy,  it  must 
be  pursued.  Bee  Bex  «.  Notting^iam  Old 
Waterworks,  6  Ad.  d  E,  855. 

4.  Where  a  corporate  election  is  doubtful  or 
questionable  and  fit  to  be  tried  by  an  informa- 
tion in  the  nature  of  a  quo  warranto^  a  man- 
damus will  not  be  granted  to  proceed  with 
an  election ;  but  if  the  election  is  merely  col- 
orable, and  therefore  void,  so  that  in  point 
of  law  the  office  is  vacant,  the  writ  will  lie. 
K.  B.  1764,  Bex.  e.  Bankes,  8  Burr^  1452 ; 
1  Wm.  Black,  445 ;  1767,  Bex  «.  Mayor  &c. 
of  Cambridge,  4  Burr^  2008. 

5.  The  titles  of  corporate  electors  cannot 
be  impeached  through  the  medium  of  the 
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penon  elected  by  them,  at  least  where  there 
are  other  means  by  which  the  titles  of  the 
electors  can  be  tried.  If,  howerer,  there  do 
not  exist  any  other  means  by  which  the  right 
to  elect  at  all  can  be  ascertained,  then  the 
com!  will  allow  that  to  be  done  by  impeach- 
ing the  election  of  the  party  returned.  K,  B, 
1790,  Bex  V,  Mein,  8  Durt{f.  A  E.  596. 

6.  The  court  will  not  grant  a  mamAaiiMU 
to  a  bank  to  compel  a  transfer  ofstock,  where 
there  is  a  remedy  by  action  if  they  lefdse. 
But  in  order  to  exclude  the  writ,  the  remedy 
must  be  adequaUy  or  must  a£ford  tpee^fU  or 
what  In  the  case  is  equivalent  to  specific 
relief.*  JT.  P.  1780,  Bex  v.  Bank  of  England, 
Deng.  524. 

7.  An  English  dock  company  were  re- 
quired by  their  charter  to  make  and  main- 
tain a  channel  of  a  certain  description.  Bdd^ 
that  a  mandamus  would  lie  to  compel  the 
company  to  repair  the  channel,  although  it 
might  be  that  an  indictment  would  lie 
agfdnst  them  for  the  omission.  Q.  B.  1841, 
Begina  «.  Bristol  Dock  Co.  2  Q.  S.  64  ;  2 
Mg.  BaiLw.  Cos,  699 ;  6  Jur.  216 ;  1  Gale  dtB, 
286.  Compare  Same  «.  Same,  1  JShtg.  Ba/Uw, 
Cos.  548 ;  Bex  «.  Jeyes,  8  Ad,  A  E,  416. 

8.  Not  granted  till  after  reftisaL  A  man- 
damus will  not  be  issued  to  an  incorporated 
company  to  perform  a  duty,  unless  it  is  clear 
that  there  has  been  a  direct  refusal  to  do 
that  which  it  is  the  object  of  the  writ  to  en- 
force, either  in  terms,  or  by  circumstances 
which  distinctly  show  an  intention  not  to  do 
the  act  required.  K,  B,  1885,Bex  «.  Brecknock 
&  Abergavenny  Canal  Co.  8  Ad.  S  E.  217 ;  1 
Bar.4tW.  279;  4  I^eo.  d  JT.  871 ;  Bex  u.WQts 
&  Berks  Canal  NaT.  B  Ad.  ik  E,  477;  Q. B, 
1889,  Begina  «.  Thames  &  Isis  Nay.  8  Ad.  A  E. 
901,  n. ;  1843,  Begina  «.  Bristol  &  Exeter  Bail- 
way  Co.  4  q.  B.  162. 

9.  In  order  to  induce  the  court  to  issue 
a  mandamus  to  a  canal  company,  to  make 
compensation  to  a  claimant,  a  clear  reibsal 
on  the  part  of  the  company  must  be  shown ; 
mere  delay  in  attending  to  the  claim  is  not 

*  Where  an  act  of  the  legislature  glresa  laOroad  compaajr 
a  rl^  to  the  nee  of  a  aom  of  money,  on  a  oompllanfCe  with 
■  oestain  tenne,  and  Impeaea  aa  a  duty  on  the  governor  the 
luenanne  of  hie  warrant  on  the  onetodian  of  a  apedfled  fand 
for  the  pajment  of  iaeh  earn,  a  nMmdamut  will  Ue  against 
the  goreraor  to  enforce  the  issuance  of  sneh  wairant,  where 
said  terms  hare  heen  complied  with,  since  an  action  at  law 
If  maintainable  woold  not  alTord  the  oompany  complete  re* 
drees.  In  ease  of  fkllare  to  obtain  the  money.  Ala,  Svr- 
preme  CL 1860,  Tenneisse  k  Coosa  B.  B.  Go. «.  Moore,  86 
Ala,  871. 


sufficient.   Q.^.  1840,  Begmav.Wilts&  Berks 
Canal  Co.  8  Ihuil  Pr.  Co*.  628 ;  4  Jur,  848. 

10.  ItisnotnegfttlTe.  That  inasmuch  as 
a  mandamus  lies  merely  to  command  that  to 
be  done  which  ought  by  law  to  be  done,  and 
not  to  order  the  undoing  of  that  which  ought 
not  to  be  done,  it  will  not  lie  to  order  a  rail- 
way company  to  take  the  seal  off  from  the 
register  of  shareholders  on  the  suggestion 
that  it  was  affixed  without  authority  and 
contrary  to  the  provisions  of  a  statute, — see 
Eap,  Nash,  15  Q.  B  92. 

11.  It  does  not  control  dlserettonary 
power.  Where  the  law  authorizes  an  indi- 
vidual, officer,  or  corporation,  to  act  in  their 
discretion,  a  wanduaMi*  wiU  not  lie  to  com- 
pel them  to  act,  nor  will  it  be  issued  until  a 
plain  deieliction  of  duty  has  been  estab* 
lished.*  Oh\o  Supreme  Ct.  1862,  Eoep.  Black, 
1  Ohio  8t  80 ;  1868,  Turnpike  Boad  9.  San- 
dusky County,  Id.  149. 

12.  Mandamus  to  a  board  of  regents  en- 
trusted with  the  control  and  government  of 
an  educational  institution,  to  compel  the  ap- 
pointment of  the  relator  to  a  professorship  of 
medicine  therein, — ^refbsed.  Jiich,  Supreme 
Ct.  1856,  People  v.  Begents  of  the  University, 
^Mieh.  98. 

18.  To  whom  it  should  be  addressed. 
That  a  mandamus  must  l-e  directed  to  a 
corporation  by  its  proper  name, — see  Bex  v. 
Taylor,  8  SdUc  231. 

14.  That  a  mandamus  ought  to  be  di- 
rected to  the  corporate  name,  though  the 
thing  required  to  be  done  is  to  be  done  by 
a  council, — see  Bex  «.  Mayor  &c.  of  Oxford,  6 
Ad,dbE.9i%\  1  ilT^. <6 P. 474 ;  Bexv.Mayor 
&Q.  of  Gloucester,  8  BuUt.  190 ;  Bex  v.  Mayor 
&c.  of  Abingdon,  2  SaJk.  700;  1  Ld.  Baym, 
559;  Bex  «.  Mayor  &c.  of  Hereford,  Id.  701 ; 
Bex  fi.  Mayor  &^.  of  Norwich,  1  Str.  65 ;  Be- 
gina V.  Ledgard,  1  Ad.  &  E,  JST,  5. 616 ;  Begina 
V.  Mayor  &c.  of  Stamford,  6  Id.  488 ;  Mayor 
&C.  of  Sandwich  «.  Begina,  10  Id.  571. 

15«  That  a  mandamus  to  enforce  a  right  to 


*  Where  a  dock  companj  was  empowered  by  act  of  par- 
liament to  make  a  floating  harbor ;  and  the  diredon  of  the 
company  were  anthorised  and  required  **  to  make  each  al- 
terations and  amendments  In  the  sewers  as  might  or  should 
be  necessary  In  consequence  of  the  floating  of  said  harbor ; 
-'Heldj  thai  a  maDdaans  lay  to  the  directors,  commanding 
them  to  "make  such  alterations,**  Ac.,  In  the  words  of  the 
act,  and  that  it  was  neither  requisite  nor  proper  to  call  upon 
the  company  to  make  any  specific  alterations,  the  mode  cf 
remedying  the  evil  befaig  left  to  their  discretion  by  parlia- 
ment X.  B.  1827,  Rex  «.  Bristol  Dock  Company,  «  Bam. 
S  ClSli  9J>owL4AB,W^ 
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inspect  the  corporate  records,  may  be  ad- 
clr^sed  to  the  ofScer  who  has  charge  of  the 
records,— see  People  v.  Throop,  12  Wend.  183. 

16.  That  if  a  mandamus  which  is  directed 
to  a  select  body,  include  in  its  direction  any 
others  than  ihose  whose  duty  it  is  to  obey 
the  command,  it  will  be  superseded  for  mis- 
direction— see  Rex  v.  Mayor  &c.  of  Abingdon, 
%  Salk.  699 ;  1  Ld.Baym.  559 ;  Rex  «.  Mayor  &c. 
of  Norwich,  1  Str.  56 ;  Pees  «.  Mayor  &c.  of 
Leeds,  Id,  640. 

17.  gnfficiency  of  retam,  generaUy.  A 
return  to  a  mandamus  is  sufficient,  if  it  con- 
tain a  full  and  certain  answer  to  all  the  alle- 
gations expressly  made,  and  discloses  a  fair 
legal  reason  why  the  mandamus  should  not 
be  obeyed.*  K,  B,  1795,  Rex  c.  Archbishop 
of  York,  6  Dumf.  d>  B,  490 ;  Mass,  Supreme 
Ct  1880,  Inhabitants  of  Springfield  v.  County 
Commissioners  of  Hampden,  10  Pick.  58. 

18«  —  to  mandamus  to  restore  officer.  Up- 
on a  mandamus  to  restore  a  corporate  officer 
who  has  been  removed,  to  his  functions,  the 
return  should  specify  the  grounds  of  the 
amotion,  unless  the  officer  were  removable  at 
the  pleasure  of  the  corporation.f  Rex  v. 
Guardians  of  Thame,  1  Strange^  115. 

As  to  What  grounds  are  sufficient,  see  Amo- 
tion. 

19.  Where  the  return  to  an  alternative 
mandamus  to  restore  an  officer,  relies  upon 
an  amotion,  it  must  set  out  all  the  necessary 
&cts,  precisely.  It  is  not  enough  to  set  out 
conclusions  only.  The  &ct8  necessary  to 
show  both  that  the  relator  was  removed  in  a 
legal  manner,  and  that  it  was  for  adequate 
cause,  must  be  set  out.  K.  B.  1759,  Rex  «. 
Mayor  &c.  of  Liverpool,  2  Burr.  728,  781. 

20.  Such  a  return  should  aver  that  all  the 
members  of  the  board  authorized  to  amovcy 
were  summoned  to  attend  the  meeting.^    lb. 

*  A  return  by  county  oommlsslonera  to  an  altematlre 
mandamuB,  directing  them  to  take  BuperTi8ion>of  a  bridge, 
as  a  part  of  a  highway  laid  out  by  the  court  of  sessions, — 
ffeld^  good,  though  the  return  set  forth  that  the  bndge  had 
been  dedicated  to  the  public,  without  averring  in  what  man- 
ner ;  the  proceedings  of  the  town,  which  were  made  part  of 
the  return,  showing  for  what  purpose  the  bridge  was  built, 
and  the  building  of  a  bridge  on  a  highway,  being  ip»o  facto 
a  dedioation  of  it  to  the  public.  Inhabitants  of  Springfield 
€.  County  Coounisaloners  of  Hampden,  10  Pick.  58. 

t  Or  unless  the  case  was  within  the  jurisdiction  of  a  vis- 
itor. In  such  case,  that  fact  need  only  be  duly  shown  in  the 
return,  and  the  cause  of  amotion  need  not  be  specified.  Be- 
gina  «.  Dean  of  Chester,  15  Q.  B.  518 ;  AppIeford*B  Case,  1 
Mod.  82 ;  Philips  «.  Bury,  2  Dun^.  S  E,  846. 

X  When  a  statute  authorised  a  corporation  to  remore  an 
officer,  and  made  the  baHifb,  who  were  the  heads  of  the  oor- 
praation,  a  part  of  the  quorum,  %  ntoxn  to  %  matuUMMS, 

t 


Followed,  Rex  «.  Mayor  &c.  of  Doncaster, 
M788. 

21«  A  return  to  such  a  mandamus  is  in- 
sufficient, if  it  does  not  state  that  the  party 
has  been  summoned^  to  answer  the  charge  be- 
fore removal.  K  B.  1799,  Rex  t,  Oaskin,  8 
Durr\f,  db  E.  209. 

22*  Whether  the  same  strictness  of  cer- 
tainty is  necessary  in  a  return  to  a  mandamus, 
as  in  an  indictment, — see  Rex  «.  Lyme  Regis, 
1  Dwig.  178. 

2S«  — to  restore  member.  The  return  to 
a  mandamtu  issued  to  restore  a  corporator 
who  has  been  expelled,  must  set  forth  distinct- 
ly and  with  sufficient  certainty,  and  not  in  an 
argumentative,  inferential,  or  evasive  manner, 
all  the  facts  essential  to  show  the  expulsion 
to  have  been  valid,  both  as  respects  the  cause 
of  disfranchisement  and  the  mode  of  pro- 
ceeding. Pa.  Supreme  Ct.  1866,  Society  &c. 
t>.  Meyer,  52  Pa.  St.  125;  1850,  Common- 
wealth T.  Q-erman  Society,  15  Pa.  8t.  251. 

24.  That  a  return  to  a  mandamus,  stating 
in  general  terms  that  the  member  was  expell- 
ed for  a  violation  of  duty,  without  spediy- 
ing  the  charges  on  which  he  was  convicted, 
would  be  bad ;  the  return  should  show  pre- 
cisely the  cause  and  the  proceedings,  that  the 
court  may  judge  of  the  legality  of  the  one, 
and  the  regularity  of  the  other, — see  CJom- 
monwealth  v.  Pennsylvania  Beneficial  lD8ti> 
tution,  2  Serg.  &  B.  141 ;  Commonwealth  v. 
Guardians  of  the  Poor,  6  Serg.  &  B.  469. 

25.  Where  the  rules  of  a  religious  society 
inflicted  the  penalty  of  expulsion  on  any 
member  who  should  commence  a  suit  at  law 
against  another  member,  "except  the  case 
were  of  such  a  nature  as  to  require  and  justi- 
fy a  process  at  law,'^  a  return  to  a  mandamus 
to  restore  a  member  to  his  standing,  which 
set  forth  the  rule,  and  also  that  the  expelled 
member  had  conmienced  a  suit  against 
another  (but  did  not  aver  that  the  case  was 
not  of  such  a  nature  as  to  require  and  jus- 
tify a  process  at  law  was — Held,  insufficient. 
Pa.  SuprmM  Ct.  1815,  Green  t>.  African  Meth- 
odist  Episcopal  Society,  1  Serg,  <fe  R  254. 

26.  Where,  on  a  return  to  such  a  mandt^ 
mus,  it  appeared  that  the  relator  was,  accord- 


that  such  officer  was  duly  amored  hj  the  baiUffii  and  box^ 
gesses,  the  ballllb  being  then  present;— ^«/<l,  to  imply  that 
the  requisitions  of  the  statute  had  been  complied  with.  In  the 
r«moTal,  although  it  did  not  appear  that  the  bailtft  had  ex- 
pressly consented  to  it  Q.  A  1706*  Reglna«.  BaiUflk  Mc  of 
Ipswich, 3 Z<2.i2aym.lS8S;  2Salt,4S4, 
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ing  to  the  terms  of  the  constitntioii  and  by- 
laws of  the  associatioxi,  tried  and  convicted 
of  the  charges  laid  against  him,  but  not,  as 
a  by-law  expressly  directed,  that  he  was  found 
guilty  on  sufScient  evidence, — HM^  that  the 
return  was  not  good  without  showing  that 
the  association  took  proo&  which  they  deem- 
ed to  be  sufficient  evidence.  Pa,  Supreme 
CU  1866,  Society  &c.  v,  ileyeXy  52  Pa.  8t.  125. 

27.  Where  a  charter  of  a  corporation  pro- 
vided, that  on  the  conviction  of  a  member 
of  certain  charges,  on  **  the  deposition  of  two 
or  more  credible  witnesses,"  he  should  be  ez- 
peDed,  the  letnm  to  a  mandarmu  to  restore 
sach  member  must  state  that  at  least  two 
witnesses  were  heard  in  support  of  the  charge, 
and  that  the  same  was  either  proved  or  con- 
fessed. Pa,  Supreme  Ct,  1850,  Commonwealth 
«.  German  Society,  16  Pa,  St  251. 

28«  To  a  mandamus  to  restore  a  member 
of  a  corporation,  it  is  an  insufficient  return 
that  the  prosecutor  had  consented  to  be  turn- 
ed out ;  it  should  be  more  certain  and  allege 
that  the  prosecutor  resigned,  and  that  the 
corporation  accepted  the  resignation.  Q.  B, 
1700,  Begina  v.  Lane,  2  Id,  Baym,  1804 ;  11 
Mod,  270 ;  Forte$,  275. 

As  to  What  grounds  for  expelling  a  mem^ 
ber  are  sufficient,  see  Exfulbioit. 


KAJnrFAGTtrBING  COMPANIES. 

1.  How  created.  Under  the  New  York 
geoeral  laws,  for  the  creation  of  manufacturing 
companies,  any  three  or  more  persons  desirous 
to  form  such  a  company,  may  make,  sign,  and 
acknowledge  before  some  officer  competent  to 
take  the  acknowledgement  of  deeds,  and  file  in 
the  office  of  the  clerk  of  the  county  in  which  the 
business  of  the  company  shall  be  carried  on, 
and  a  duplicate  thereof  in  the  office  of  the  secre- 
tary of  state,  a  certificate  in  writing,  in  which 
ehflJl  be  stated : 

1.  The  corporate  name  of  the  said  company, 
and  the  objects  for  which  the  company  shall  be 
formed. 

2.  The  amonnt  of  the  capital  stock  of  the  said 
company,  and  the  term  of  its  existence,  not  to  ex- 
ceed fifty  years. 

8.  The  nomber  of  shares  of  which  the  said 
stock  shall  consists 

4.  The  number  of  trustees,  and  their  names,  who 
ehall  manage  the  concerns  of  said  company  for 
the  first  year. 

6;  And  the  names  of  the  town  and  county  in 
"which  the  operations  of  the  said  company  are  to 
be  carried  on.  N.  Y.  Zatet  of  1848,  ch  40.  §  1 ; 
Jf.  Y.  Law9  of  1866,  ch.  888. 

2*  When  the  certificate  shall  hare  been  filed 
as  aforesaid,  the  persons  who  shall  have  signed 
and  acknowledgea  the  same,  and  their  succeesors, 


shall  be  a  body  politic  and  corporate,  in  fact  and 
in  name,  by  the  name  stated  in  such  certificate 
and  by  tiiat  name  have  succession,  and  sha^  be 
capable  of  suing  and  being  sued  in  any  court  of 
law  or  equity  in  this  State,  and  they  and  their 
successors  may  have  a  common  seal,  and  may 
make  and  alter  the  same  at  pleasure  ;  and  they 
shall,  bv  their  corporate  name,  be  capable  in  law 
of  purchasing,  holding,  and  conveying  any  real 
and  personal  estate  whatever  v;hich  may  be 
necessary  to  enable  the  said  company  to  carry 
on  their  operations  named  in  such  certificate,  but 
shall  not  mortgage  the  same  or  give  any  lien 
thereon.*  N,  Y,  Law  of  1848^  ch.  40.  §  2; 
amended  to  allow  mortgages,  upon  written  assent 
of  owners  of  two-thirds  of  stock.  LatM  of  1864, 
1156,ch.517,  §2. 

8.  The  corporate  purpose.    The  mann- 
iactaring  of  Inmber,  flour,  and  meal,  is  with- 


*  The  New  Toric  act  of  1848  as  originally  passed,  author- 
Iced  tnlj  the  Incorporation  of  eompanles  for  the  purpose  of 
"  carrying  on  any  kind  of  mannfacturlng,  mining,  mechon- 
tcal,  or  chemical  business."  By  later  enactments  its  provl- 
doDS  have  been  extended  to  anthoiiae  companies  to  bo 
formed  for  the  following  purposes : 

Tor  constructing  and  using  machines  for  raising  vessels 
or  other  heavy  bodies.    N.  7.  Lawn  qf  1861,  IS,  ch.  14. 

Tor  collecting,  preserving,  and  selling  Ice.  JcL  18S6,  516, 
ch.801. 

For  printing  and  publishing  books,  pamphlets,  and  newt- 
papers.   Id.  18&7  549,  ch.  261. 

For  bottling  and  lelllng  mineral  water  drawn  from  any 
natural  mineral  spring.    Jd.  1868, 87,  ch.  68. 

For  constructing  and  urlng  grain  elevators  in  the  port 
of  New  York.    Id,  1864,  788,  eh.  887,  f  8. 

For  constmctlng  and  employing  vessels,  Ac,  in  towing 
and  salvsge.    Id.  1864,  788,  ch.  88& 

For  buying  and  selling  and  transporting  coal  and  peat; 
such  corporations  not  to  be  confined  In  their  operations  to 
the  county  In  which  their  certificate  shall  be  filed.    Id.  1866, 

614,  ch.  807,  Hits' 
For  propagating,  cultivating,  and  developing  the  different 

varieties  of  the  grape,  and  manufacturing  wines  and  bran- 
dies therefrom;  and  cultivating  sugar  cane,  cotton,  rice,  to- 
faaooo,  indigo,  and  other  products  of  the  earth,  preparing  and 
transporting  and  disposing  of  the  same.    Id.  1666,  ch.  S^ 

For  accumulating  and  supplying  water  for  mining  pur- 
poses; with  power  to  acquire,  take,  hold,  lease,  and  convey 
lands  and  water  power  suitable  for  those  purposes.  Id, 
1866. 828,  eh.  871,  f  1. 

For  building  and  keeping  a  hotd,  or  building  and  mafaitain- 
ing  museoBis,  or  for  curative  purposes.  7(tll866, 1749,  ch.  790. 

For  buyng  a  suitable  lot  and  erecting  thereon  a  skating 
rink ;  and  for  holding  fairs,  meetings,  exhibitions,  and  all 
other  lawftil  entertainments.    Id.  1868, 1749,  etc  781. 

And  in  1866,  the  title  of  the  act  of  1848  was  amended  so 
as  to  read,  **  An  act  to  authorise  the  formation  of  corpora- 
tions for  roanafaeturing,  mining,  mechanical,  chemical,  agri- 
cultural, horticultural,  medical  or  curative,  mercantile  or 
oooBffleivlal  purposes.**   Id,  1866, 1896,  ch.  888. 

The  election  of  trustees ;  their  powers  and  duties ;  the 
paying  in  of  capital  stock ;  the  llabDIty  of  stockholders  and 
of  <^cers,  for  company  debts,  in  certain  cases ;  the  altera- 
tion of  the  original  organlsatlcm  of  the  company ;  and  many 
other  details  connected  with  the  conduct  of  the  corporate 
aSkirs,  are  regulated  In  detail.  In  New  York,  by  provisions 
of  ch.  40  of  the  act  of  1848  and  subsequent  acts,  particu- 
larly Laws  of  1860,  ch.  269 ;  1868,  ch.  888;  1854,  ch.  201 ; 
867,  oh.  29;  1860,  ch.  268;  1861,  ch.  170;  1862,  ch.  472; 
1864,  ch.  517;  1866,  ch.  78,  ch.  799,  eh.  888;  1867,  ch.  961. 
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in  the  meaning  of  a  statute  authorizing  the 
fonx^ation  of  corporations  for  manufacturing, 
agricultural,  mining,  or  mechanical  purposes. 
III.  Supreme  Ct,  1855,  Cross  v.  Pinckneyrille 
MiU  Co.  17  /«.  64. 

4.  Filing  eertiflcAte.  The  proyision  of 
the  Illinois  act  of  1849  (1  DL  Btat.  211), 
relative  to  the  for-jiition  of  manu&cturing 
companies,  requiring  a  duplicate  of  the  cer- 
tificate of  organization  to  be  filed  in  the 
office  of  the  secretary  of  State,  is  not  imper- 
ative, and  a  failure  to  comply  with  it  does 
not  defeat  the  organization.  lU,  Supreme  Ct, 
1855,  Cross  r.  Pinckneyville  MiU  Co.  1 7 10, 64. 

5.  Paying  in  capitaL  Under  section  10 
of  the  Illinois  act  of  February  10,  1849  ( 1 
Stat  of  HI.  817),  authorizing  the  formation 
of  corporations  for  mechanical  and  other  pur- 
poses, a  company,  to  avoid  a  forfeitul«  of  its 
franchise,  is  required  within  two  years  from 
its  incorporation  to  pay  in  the  whole  amount 
of  its  capital  stock.  See  Baker  «.  Backus, 
82  III  79. 

6.  Power  to  selL  A  power  confened  up- 
on a  manufacturing  corporation,  by  its  char- 
ter, to  inannfacture  a  particular  species  of 
goods,  necessarily  implies  the  power  of  dis- 
posing of  them  when  manufactured,  and,  if 
80,  of  receiving  in  payment  money  or  prop- 
erty readily  convertible  into  money,  or  pro- 
visions, or  stores  of  merchandise  for  the  pay- 
ment of  their  employees ;  and  a  contract  by 
such  corporation  to  sell  a  store  of  such  mer- 
chandise owned  by  them,  may  be  enforced 
by  them,  in  the  absence  of  evidence  that  it 
was  acquired  by  them  in  some  other  and  un- 
authorized way.  N.Y.Ct.of  Appeals,  1860, 
DeGroff «.  American  Linen  Thread  Co.  21  ^. 
r.  124. 

7*  ^to  borrow  money*  A  manufacturing 
corporation  may  borrow  money  to  cany  on 
its  operations.  T*a.  Ct,  App,  1846,  Burr  «. 
McDonald,  3  GraU.  216. 

8.  Insolvency.  Section  42  of  the  New 
Jersey  statute  of  1849,  (Nix.  Dig.  492),  author- 
izing the  establishment  of  manu&cturing 
companies,  provides  that  "  in  case  of  the  in- 
solvency of  any  company  formed  under  the 
provision  of  the  act,  the  laborers  in  the  em- 
ploy of  said  company  shall  have  a  lien  upon 
the  assets  thereof  for  the  amount  of  wages 
due  them  respectively,  which  shall  be  paid 
prior  to  any  other  debt  of  the  company." 
Hddy  that  the  act  of  insolvency  contemplated 
by  the  statute  was  committed  at  the  time  of 


the  suspension  by  the  company  of  its  ordi- 
nary business  operations;  and  that  all  the 
laborers  in  the  company^s  employ  at  that 
time,  and  not  those  only  in  its  employ  at  the 
time  of  instituting  legal  proceedings  against 
it  as  an  insolvent  corporation,  were  entitled 
to  priority  in  payment  over  the  other  cred- 
itors of  the  company.*  If.  J.  Chancery ^  18C8, 
Bedford  «.  Newark  Machine  Co.  16  If,  J.  Eq, 
(1  C,  E.  Grem),  117. 

9.  The  apprentices  of  such  company  are 
entitied  to  their  wages,  in  the  al»ence  of 
proof  that  they  were  discharged  or  released 
from  their  indentures  prior  to  the  act  of  in- 
solvency, without  regard  to  the  time  at  which 
they  were  last  actually  laboring  for  the  com- 
pany. Their  legal  rights  cannot  be  affected 
by  the  refusal  or  inability  of  the  corporation 
to  furnish  them  with  employment. f     lb. 

10.  individual  liability  of  officers.  Un- 
der a  statute  ( e.  g.  N.  Y.  Laws  of  1848,  ch.  40, 
§  12), — enacting  that  if  a  company  shall  fail 
to  file  an  annual  report,  as  required  by  law, 
all  the  trustees  shall  be  liable  for  all  debts  of 
the  company  then  existing,  and  for  all  that 
shall  be  contracted  before  such  report  shall 
be  made, — the  liability  of  a  trustee  who  was 
in  office  when  default  was  made  in  publish- 
ing the  required  annual  report,  is  limited  to 
debts  contracted  while  he  remains  trustee, 
and  does  not  include  a  debt  contQicted  after 
he  ceased  to  be  a  trustee,  though  while  the 
de&ult  continued.  The  true  interpretatioii 
of  such  a  statute  is,  that  three  circumstancea 
must  concur  in  point  of  time,  to  render  a 
trustee  liable :  viz.  the  existence  of  the  debt ; 
the  existence  of  the  default  in  making  the 


*  The  remedy  for  the  colleotion  of  debts  doe  tj 
fkoturlng  oorpoimtloni  otyanhwd  under  the  PemuylTanla 
statute  of  April  7, 1849  (Laws  of  1849,  p.  668),  and  its  sop- 
plementa,  U  special ;  and  the  requirements  of  the  eCatute 
must  be  strictly  pursued.  Pa,  Huprmn^  CL  1864»  Brin- 
ham  «.  Wallersbnrg  Coal  Co.  47  Pa,  St,  48;  Board  «. 
wnooz,  47  Pa.  SL  61 

Therefore,  where  a  creditor  sought  to  reoorer  from  stock- 
holders on  the  insolvency  of  such  a  oorporatioo,— ^efd, 
that  he  could  not  maintain  his  action  against  a  part  of  them 
sued  alone,  without  Joining  the  corporation  with  (hem  in  Us 
action  according  to  the  proviisions  of  the  statute,  erca 
though  he  had  prerlously  obtained  Judgment  against  the 
oorporation.    Hoard  «.  Wileox,  47  Pa,  St,  01. 

t  A  receiver  of  a  manufacturing  corporation  wtn  not  be 
appointed  in  an  action  brought  against  it  by  a  creditor  al 
large,  on  the  grounds  that  the  compan}'  is  insolTent,  and 
that  its  trustees.  Instead  of  applying  to  the  court  fbr  a  dis- 
solution, are  intending  to  sufner  Judgments  to  be  recorend 
against  the  company,  and  thus  by  priority  of  lien  to  ghre 
preferences  to  creditors.  This  is  net  a  case  within  the  pro- 
Tisions  of  S  N.  T.  Rer.  Stat,  468,  fg  86, 88,  68.  Qatvmy  «. 
U.  a  StMin  Sugar  BefinlDg  Go.  WBarb,  861 
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report;  and  the  tmsteeship.  Where  these 
concur,  the  trustee  is  liable  for  all  debts,  if 
he  was  such  trustee  when  the  default  oc- 
curred. If  he  was  not  a  trustee  at  the  time 
of  the  default,  but  became  such  afterward, 
then  his  liability  is  limited  to  debtB  created 
while  he  remains  trustee,  and  while  the  de- 
fault continues.  N.  T,  CL  of  Appeals^  1868, 
Shales  &  Hall  Quarry  Co.  v.  Bliss,  27  N.  T. 
297. 

1 1  •  That  in  Massachusetts  recovery  of  judg- 
ment at  law  against  the  company,  is  an  es- 
sential prerequisite  to  a  bill  in  equity  to  en- 
force the  liability  of  officera^ — see  Merchants^ 
Bank  i^.  Stevenson,  5  AUen^  898. 

12«  ^  of  stockholders.  That  it  is  not  an 
essential  prerequisite  to  a  bill  against  Btock- 
Udders,— oee  Cambridge  Water  Works  v. 
Somerville  &c.  Bleaching  Co.  4  AUen^  289. 

18.  In  order  to  maintain  an  action  to 
charge  a  stockholder  of  a  manufacturing  com- 
pany individually  for  the  debts  of  the  com- 
pany, under  a  statute  (e.  g,  N.  Y.  Laws 
of  1848,  ch.  40,  §  10),— enacting  that  stock- 
holders shall  be  individually  liable  for  debts 
of  the  company,  until  the  whole  amount  of 
capital  Etockof  the  company  shall  have  been 
paid  in, — the  plaintiff  must  show  on  trial  that 
the  capital  stock  had  not  been  paid  in  when 
the  debt  was  contracted.  iV.  T.  Supreme  Ct. 
1868,  Bruce  t,  Driggs,  25  How.  iV.  71. 

14.  The  Massachusetts  statntes  relative 

to  manufacturing  companies,  explained.    Ca- 

ry  r.  Holmes,  2  AUen^  408 ;  Erickson  v,  Kes- 

«nith,  4  Alien,  288 ;  Cambridge  Waterworks  v. 

Somerville  &c.  Bleaching  Co.  4  AUen,  289. 

As  to  what  works  a  Dissolntlon  of  a  man- 
ufacturing company, — see  Dissolution. 

As  to  individual  liability  of  Officers  and 
Stocliholders, — see  Individual  liabilitt. 


MSDIGAL  SOCIETIBS. 

1.  History  of  the  statates  of  New  York 
relative  to  the  incorporation  of  medical  so- 
cieties. Theirpowerto  enact  by-laws.  Peo- 
ple V,  Medical  Society  of  Erie,  24  Barb.  570. 

2.  Their  power  to  reftase  admission. 
Power  of  a  medical  society  to  refuee  to  ad- 
mit an  applicant,  on  the  ground  of  unfitness, 
unprofessional  practice,  &c.  ^sp.  Paine,  1 
BUI,  665  ;  People  v.  Medical  Society  of  Erie, 
82  N.  T,  187. 

Z%  A  by-law  of  an  English  college  of  phy- 


sicians, that  no  person  should  be  admitted 
into  the  class  of  candidates  before  admission 
into  the  college,  unle;«s  he  had  taken  a  de- 
gree of  M.  D.  at  Oxford,  Cambridge,  or 
Dublin,  except  in  certain  specified  cases, — 
Held,  reasonable,  as  "  tending  to  insure  a 
proper  education,  and  competence  in  learn- 
ing.'' See  Rex  «.  College  of  Physicians,  7 
Durr^,  A  E.  282. 

4«  —  to  demand  initiation  fee.  A  county 
medical  society  has  authority,  under  the 
power  to  pass  by-laws  relative  to  the  admis- 
sion of  members,  to  demand  an  initiation 
fee  as  a  condition  of  admittance.  N,  F.  Snir 
preme  Ct.  1880,  People  v.  Medical  Society  of 
N.  T.  8  Wend,  426. 

5.  —  to  expel.  The  provisions  of  1  N. 
Y.  Rev.  Stat.  452, — giving  county  med- 
ical societies  the  right  to  try  members 
for  ignorance,  misconduct,  or  immorality, 
and  expel  them  therefor — are  not  unconsti- 
tutionaL  2^.  T,  Supreme  Ct,  1888,  Matter  of 
Smith,  10  Wend.  449. 

6.  A  medical  society  is  not  precluded 
from  preferring  charges  against  a  physician 
by  the  fact  of  having  once  before  refused  to 
prefer  the  same  charges.  The  society  act  as 
accusers,  and  may  receive  additional  testi- 
mony, or  reconsider  the  case  and  change 
their  determination  upon  the  original  evi- 
dence.   Id. 


HEZTINGS. 

[TUfl  title  embracee  tb«  meetSacB  of  the  memben  of  &  c<a>> 
poration  at  lai^e,  and  alco  meetiogB  of  boarda  of  dlxect- 
on  or  trusteeif  and  of  committees.  Caies  upon  the 
Joint  action  of  tereral  ofBcerif  not  InrolTing  the  idea  of 
their  meeting  and  acting  aa  a  oompoeite  bodj,  are  onder 
Omcma  The  oliapter  treata  of  the  oonduot  of  corpo- 
rate meetings,  so  far  as  rules  exist  which  are  common 
to  seyeral  classes  of  corporations.  Rules  apparenllj' 
applicable  to  a  single  class  only  are  under  the  title  of 
that  class.] 

1.  Compelling  the  holding  of  a  meeting. 

Where  it  was  provided  by  statute  that  no 
rule  of  a  friendly  society  should  be  altered, 
rescinded,  or  repealed,  unless  at  a  general 
meeting  of  the  members  of  such  society  con- 
vened by  public  notice  signed  by  the  secre- 
tary, or  president,  or  other  principal  officer 
or  clerk  of  such  society,  in  pursuance  of  a 
requisition  for  that  purpose  by  seven  or  more 
of  the  members  of  the  society, — Held,  that 
the  ofiicers  of  the.  society  were  compellable 
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by  mandamtiB  to  sign  the  requisition.  Q.  B. 
1851,  Regina  «.  Aldham  &c.  Ins.  Society,  6 
Eng.  X.  diEq.SfUi;  15  Jur,  1085. 

2«  A  mandamus  will  not  lie  to  the  master 
and  wardens  of  an  incorporated  mercantile 
company  of  the  city  of  London,  to  call  a 
meeting  of  the  company  at  the  next  annual 
day  of  election,  for  the  purpose  of  electing 
a  master  and  warden  according  to  the  char- 
ters, on  the  ground  that  the  present  officers 
were  improperly  elected  by  a  part  only  of 
the  company,  instead  of  the  whole  body.  K. 
B.  1888,  Rex  v.  Attwood,  4  Bam  &  Ad.  481 ; 
1  Nev,  A  M,  286. 

8.  Who  may  call  meetings.  In  the  ab- 
sence of  a  statute  or  by-law  providing  for 
the  calling  meetings  of  a  manufisu^turing  cor- 
poration, the  general  agent  may  call  a  meet- 
ing thereof,  without  any  special  authority. 
Mas9,  Supreme  Ct,  1852,  Stebbins  «.  Merritt, 
10  Gush,  27. 

4,  Where  the  by-laws  proyide  that  meet- 
ings shall  be  called  upon  "  a  petition  signed 
by  "  a  specified  number  of  corporators,  in- 
dividuals to  the  number  specified,  who  are 
corporators,  must  unite,  in  order  to  satisfy 
the  requirement.  A  less  number,  although 
owning  as  many  or  more  shares  among  them, 
are  not  sufficient.  Me,  Supreme  Ct,  1841, 
Evans  v,  Osgood,  18  Me.  218. 

5«  A  by-law  which  provides  that  '*  a  spe- 
cial meeting  shall  be  called  ^^  by  the  presi- 
dent, &C.J  on  application  made  in  writing  by 
<a  specified  number  of  members  is  mandatory 
.<mly,  and  does  not  preclude  the  directors 
iirom  calling  special  meetings  without  such 
.an  rapplication.  To  construe  it  as  a  restric- 
tion upon  the  authority  of  the  directors 
irould  .be  unreasonable;  such  a  restriction 
can  be  ^igeated,  if  at  all,  only  by  the  most 
clear  and  explicit  language  *  Man.  Supreme 
Ct.  1864,  Citizens'  Mutual  Fire  Ins.  Co.  f>. 
&)rtwell,  BJ;Ren^  217. 

^  As  Article  In  |he1)y'l«wf  of  a  rellgloufl  coil>onttion,  inro* 
TidMl  a»foUew»:  •  Tbe  •prasideiit  *'  shall  oonrcne  the  boaitl 
of  trujftees.'atjeafl^  Q^J»  erery  month,  and  may  call  extra 
meeUngB-vb^i^vcr,  Ui  hU^oplnlon,  or  in  the  opinion  of  three 
memheni  of  thatbody,  It  shall  be  deemed  neoeeeary  for  the 
inteneata  .4^  JrelfM«.4(r  the  <congregation/*  Another  artt- 
cle  iv^Ti^ed,  that  %maJorltflr<of  the  board  might  admit  new 
mem])era.  JTl^e  ^mid^nt,  op;.appUcation  of  four  members 
of  the-board,  reAised-to  can.  armiseting  ther«of ;  after  which 
a  nu^^rky  -of  ihe-bovd-eonreD^d  without  such  call,  after 
giTingfthe^pi«8i4eivt^atVpe,of^tlM  time  and  place  of  their 
Intended  meeting,  ffeld^  that;t))e  board  thaa  oonrened, 
had  no^wer  to^ect  new  membeta  of  the  corporation,  and 
that  an  itheiracta  were  illegal  and^vold.    &  O.  (X  qf  Ap- 


B.  Time;  It  is  immaterial  in  what  man- 
ner the  stated  meetings  of  directors  are  fixed, 
provided  they  are  in  fact  regularly  held  on 
stated  days.  N.  H.  Supreme  Ct.  1858,  Atlan- 
tic Fire  Insurance  Co.  «.  Sanders,  86  N.  H, 
262. 

7.  By  the  deed  of  settlement  of  a  joint 
stock  company,  it  was  provided  that  the  di- 
rectors should,  without  notice  or  summons 
meet  on  such  a  day  and  hour  as  they  should 
from  time  to  time  agree  upon.  ILeid^  that 
a  meeting  on  a  day  which  had  not  been  pre- 
viously fixed  or  agreed  to,  and  which  was 
not  hdd  by  ac^oumment,  was  not  duly  con- 
vened ;  and  that  a  call  made  on  the  proprie- 
tors on  that  day  could  not  therefore  be  en- 
forced. K.  B.  1827,  Moore  «.  Hammond,  6 
Bam.  <&  C.  456;  9  iXncZ.  <£  R  482. 

8.  Presumption  as  to  time.  Where  it 
appears  from  the  records  of  a  school  district 
that  a  meeting  duly  warned  was  convened 
on  a  day  appointed,  the  presumption  of  law 
is,  that  it  was  held  in  a  suitable  time  in  the 
day,  and  in  pursuance  of  the  warning ;  and 
if  there  was  any  unreasonable  delay  in  open- 
ing the  meeting,  the  person  claiming  this 
fact  in  avoidance  of  liabilities  imposed  upon 
by  the  meeting  must  show'  it.  Conn.  Su- 
preme Ct.  1889,  South  School  District  «. 
Blakeslee,  18  Conn.  227. 

9*  The  meeting  should  be  opened  in  a  rea- 
sonable time  after  the  hour  specified  in  the 
notice  ;  and  what  is  reasonable  time  de- 
pends, in  some  measure,  upon  the  circum- 
stances of  each  particular  case ;  but  a  delay 
of  one  hour  and  &\e  minutes  is  not,  of  itself 
an  unreasonable  delay,  there  being  no  law 
necessarily  requiring  the  meeting  to  be 
opened  within  that  time.    Tb. 

10.  Place.  Where  the  by-laws  of  a  cor- 
poration required  the  meetings  to  be  held  at 
the  countingroom  of  the  corporation,  and  it 
appeared  from  the  records  that  a  meeting 
was  held  at  the  dwelling  house  of  the  gen^ 
eral  agent  and  clerk,  without  stating  that  it 
was  at  the  countingroom  of  the  corporatioii. 
Held,  that  the  court  would  presume,  in  the 
absence  of  all  proof,  that  their  counting 
room  wss,  for  the  time  beiag,  at  that  place. 
Vt.  Supreme  Ct.  1850,  McDaniels  «,  Flower 
Brook  Manufacturing  Co.  22  Vt.  274. 

For  the  rule  that  the  corporation  can  only 
exercise  corporate  powers  Within  the  State, 
see  Powers. 

For  the  rule  that  directors  can  act  Oat 
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of  the  State,  see  Boabd,  26 ;  Dibectobs, 
88,84. 

11«  All  must  hare  notice.  All  the  mem- 
bers of  a  corporation  or  of  a  branch  of  a 
corporate  body  ^ho  discharge  special  innc- 
tions  for  the  society,  haying  the  right  to 
constdt  and  vote,  must,  in  some  manner, 
be  notified  to  attend  the  meetings  of  the 
body  with  which  they  are  connected.  8o 
hM  in  relation  to  a  township  committee. 
H.  J,  Supreme  Ct.  1864,  State  ex  rel  Reeves 
e.  Ferguson,  81  iVI  /.  Law  (2  Vroam),  107. 

12.  The  vote  of  a  majority  of  those  present 
at  a  meeting  of  the  stockholders  has  no  effect 
to  bind  the  corporation  unless  the  meeting 
has  been  regularly  warned.  If  no  particular 
mode  of  notifying  the  stockholders  to  attend 
is  prescribed,  either  in  the  charter  or  in  the 
by-laws,  personal  notice  must  be  giyen. 
Cb»n.  Supreme  Ct.  1828,  Stow  «.  Wyse,  7 
Conn.  214 ;  I£a$$.  Supreme  Ci,  1844,  Wiggm 
e.  Freewill  Baptist  Church  in  Lowell,  8 
Mete.  801.  And  see  Bex  v.  Ma^^or  &c.  of 
Shrewsbury,  Cae.  T.Bdrdw.  147 ;  2  Sir.  1051. 

18.  If  all  the  members  of  a  superintending 
school  committee  are  notified  of  its  meetings, 
a  certificate  issued  to  a  teacher  by  the  migor- 
ity  of  the  board  is  valid ;  but  if  the  proper 
notice  is  omitted  the  action  of  the  majority 
will  be  void,  and  absence  of  a  member  from 
home  will  not  excuse  a  want  of  notice.  Me. 
Supreme  Ct.  1841,  Jackson  e.  Hampden,  20 
Me.  87. 

14.  Where  certain  acts  of  a  corporatiou 
are  to  be  performed  at  a  special  meetiitg  of 
the  members  of  that  corporation,  all  the  per- 
sons entitled  to  be  present  thereat  must  be 
summoned,  if  they  are  within  a  reasonable 
summoning  distsnce — e.  g,  if  they  are  not 
abroad — and  the  omission  to  summon  any  one 
flo  entitled,  renders  the  acts  done  at  such 
meeting  in  his  absence,  invalid.  H.  of  L. 
1840,  Smyth  e.  Darley,  2  H.  L.  Com.  780. 

15.  An  election  of  a  member  by  the  other 
members  of  a  corporation  not  corporately 
assembled,  but  casually  met  together,  must  be 
sssented  to  by  every  one.  K.  B,  1724,  Mus- 
giave  9.  Nevinson,  2  Li.  Baym,  1858.  And 
0^e  Bex  e.  Enyaston,  2  Sdw.  1143. 

16.  Where  a  quorum  of  the  directors  of  a 
bank  meat,  an<}  imit^  ixi  any  determination, 
the  corporation  |U9  boimd,  whether  the  other 
directors  are,  or  are  not,  notifieicL  N,  B.  Supe- 
rior Ct.  1851,  Edgerly  e.  Emerson,  8  Foet.  555. 

11,  Who  mii^t  have  notify,  Tbd  pledges 


of  stock  in  a  private  corporation  is  not  to 
such  an  extent  regarded  as  the  owner  of  the 
stock,  as  to  be  entitled  to  receive  notice  of 
the  meetings  of  the  corporation.  Vt.  Sur- 
preme  Ct,  1850,  McDaniels  v.  Flower  Qrook 
Manufacturing  Co.  22  Vt.  274. 

18*  A  meeting  of  a  manu&cturing  corpo- 
ration may  be  legally  held,  although  one  of 
its  members  is  incapable,  from  mental  imbe- 
cility, of  receiving  a  notice  thereof  The 
law  cannot  look  into  the  capacity  of  the 
stockholders  to  transact  business,  but  can 
only  regard  the  capacity  of  the  aggregate 
body  when  duly  assembled.  Hence  when 
the  corporation  is  legally  called  together, 
the  law  presumes  that  the  individual  mem- 
bers are  competent  to  the  transaction  of 
business.  Mass.  Supreme  Ct,  1852,  Stebbins 
V.  Merritt,  10  Cush.  27. 

19.  Where  particular  powers  are  lodged 
in  a  select  number,  e.  g.  the  mayor  and  alder- 
men of  a  municipal  corporation,  they  must 
be  summoned  accordingly,  and  eannot  act 
upon  a  general  summons  of  the  whole  body 
as  the  common  counciL  See  Bex  e.  Mayor 
&c.  of  Carlisle,  1  Str.  885. 

20*  How  notice  is  to  be  proved.  Warn- 
ings and  proceedings  of  meetings  of  an  in- 
corporation having  a  derk,  and  whose  by- 
laws require  the  warnings  to  be  in  writing, 
cannot  be  proved  by  paroL  Yt.  Supreme  Ct. 
1880,  Stevens  e.  Eden  Meeting  House  Society, 
12  Vt.  688. 

21.  When  it  may  be  presumed.  That 
when  a  part  only  of  the  directors  of  a  man- 
ufacturing corporation  attend  a  directors' 
meeting  and  transact  business,  it  is  not  nec- 
essary to  the  validity  of  their  transactionB 
that  it  should  appear  that  the  absent  direct- 
ors had  notice  of  tiie  meeting ;  if  the  con* 
trary  do  not  appear,  the  legal  presumption  is 
that  they  had  notice, — see  Sargent  r.  Webster, 
18  Mete.  407 ;  S.  P.  Conn.  Supreme  Ct.  1862, 
Lane  v.  Brainerd,  80  Conn.  565,  577. 

22.  After  lapse  of  many  years,  and  a  long 
exercise  of  corporate  rights,  a  regular  war- 
rant calling  the  first  meeting  of  a  proprietary 
may  well  be  presumed  to  have  been  issued 
by  competent  authority.  See  Copp  v.  Lamb, 
12  Me.  (8  Faiff.)  812.  Proprietors  of  Monu- 
moi  Great  Beach  e.  Sogers,  1  Moms,  150; 
Pitts  e.  Temple,  2  Mom.  588. 

28.  Votes  in  ancient  records  of  a  town 
are  presumed  to  have  been  regularly  passed, 
though  DO  record  of  a  warrant  or  notice  is 
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fbund.    N,  K  Supreme  Ci.  1857,  Willey  v, 
Portsmouth,  85  N.  H.  309. 

24.  The  act  of  incorporation  of  a  mann- 
factoring  company  prescribed  that  nothing 
shonl^  be  done  at  any  special  general  meet- 
ing, but  the  business  for  which  it  was  called; 
and  certain  forms  were  required  for  calling 
it.  On  a  special  case  stated,  which  set  out 
entries  of  the  proceedings  whereby  a  grant 
in  the  nature  of  a  retiring  pension  to  a  retir- 
ing officer  was  authorized,  it  did  not  appear 
tiiat  those  forms  had  been  gone  through- 
and  the  company,  who  were  sued  on  the 
contract,  alleged  this  irregularity  in  answer. 
EMy  that  it  lay  on  them  to  give  strict  proof 
of  the  default ;  and  this  not  being  done,  but 
a  possibility  appearing  that  the  forms  might 
have  been  complied  with,  the  court  would 
not  presume  the  contrary.  K,  B,  1833, 
Clarke  o.  Imperial  Gas  Light  Co.  4  Bam.  A 
Ad.  815 ;  1  Neo.  A  M.  206. 

25.  All  the  members  of  a  corporate  body 
are  presumed  to  haye  notice  of  the  time  of 
its  stated  meetings,  and  are  bound  by  the 
proceedings  at  such  meetings ;  but  there  is 
no  presumption  that  they  know  what  is  done, 
so  as  to  be  charged  with  notice  of  anything 
there  transacted,  contiemplatingfhture  action 
at  a  time  other  than  that  of  a  stated  meeting. 

It  seeme  that  the  rule  is  otherwise  in  re- 
spect to  an  adjourned  meeting,  held  in  con- 
tinuation of  a  prior  one  and  for  the  purpose 
of  completing  its  unfinished  business,  i^,  T. 
€t.  of  Appeals,  1860,  People  v.  Batchelor,  22 
i^.  r.  128. 

Compare  i^fra^  58. 

26*  How  it  may  be  walyed.  When  some 
of  the  stockholders  of  a  corporation  are  as- 
sembled upon  due  nodce,  and  all  the  others 
who  have  a  right  to  notice  attend  without  it, 
and  agree  to  enter  upon  the  proceedings,  it 
is  a  legal  waiver  of  the  notice,  and  the  act 
of  the  assembly  cannot  be  impeached  for  the 
omission  of  it.  Jnd.  Supreme  Gt.  1856, 
Jones  «.  Milton  &  Bushville  Tump.  Co.  7 
Ind.  647. 

27.  At  the  first  meeting  of  subscribers  to 
carry  on  a  common  project,  they  appointed 
an  agent,  and  authorized  him  to  expend 
money.  A  subscriber  offered  to  pay  his  sub- 
scription in  a  specific  article,  and  declared  to 
a  third  person  that  he  should  hate  paid  if 
he  had  not  been  ill  treated  by  the  agent 
EM,  that  the  facts  amounted  to  a  wairer  of 
any  objection  as  to  want  of  notice  of  the 


meeting,  and  a  recognition  of  his  original 
engagement  as  still  subsisting.  Mom.  Supreme 
Ot,  1827,  Bryant «.  Goodman,  5  Pick.  228. 

28.  How  notice  is  to  be  gfren.  A  stat- 
ute incorporating  a  banking  corporation  ap- 
pointed commissioners  to  open  books  and 
recdye  subscriptions  for  the  capital  stock, 
and  provided  that  the  first  election  of 
directors  should  be  held  upon  a  call  made  by 
such  conmdssioners.  Hdd,  that  it  was  not 
essential  that  the  call  should  be  the  result  of 
any  formal  order  of  the  commissioners.  If 
the  original  notice  is  in  the  handwriting  of 
the  secretary  of  the  commissionerB,  he  being 
one  of  them,  and  the  names  of  the  other  com- 
missioners are  signed  by  him,  and  the  notice 
is  in  no  way  disavowed  by  the  commission- 
ers, it  will  be  deemed  their  act.  N.  J,  Chan- 
eery,  1834,  Hardenburgh  ^.  Farmers  &  Me- 
chanics^ Bank,  2  Green.  Ch.  06. 

29.  A  summons  by  the  proper  officer,  may, 
by  virtue  of  a  by-law,  be  given  so  as  to  warn 
a  meeting,  by  posting  up  a  written  notice. 
Stevens  v.  Eden  Meeting  House  Society,  13 
Vt.  688  ;  Taylor  v.  Griswold,  2  Green  {IT.  J.) 
222.   And  see  Rex  v.  Hill,  4  Barn.  S  a  442. 

80.  Necessity  of  specifying  the  bostness  in- 
tended* Where  by  a  by-law  of  a  corporation 
a  particular  day  is  appointed  in  each  year  for 
the  transaction  of  all  business,  the  warrant 
calling  the  annual  meeting  need  not  mention 
the  particular  business  to  be  done,  although 
another  by-law  prescribes  the  contrary.  Me, 
Supreme  Ct.  1853,  Sampson  v.  Bowdoinham 
Steadi  Mill  Corp.  86  Me.  78.  And  see  War- 
ner«.  Mower,  11  Vt.  885. 

81.  Where  a  meeting  of  a  board  of  di- 
rectors of  a  bank  in  New  Haven  was  called 
by  the  cashier,  in  pursuance  of  instructions 
from  the  president,  then  in  New  Tork,  by 
personal  notice  to  the  directors  in  New  Ha- 
ven, without  specifying,  in  such  notice,  the 
object  of  the  meeting,  it  was  ffeldy  that  this 
was  a  legal  meeting  for  ordinary  transactions ; 
and  that  the  giving  of  security  for  a  debt  of 
the  bank,  by  a  mortgage  of  its  real  estate, 
was  of  this  description.  [1  Kyd  Corp.  480 
-448 ;  5  Burr.  2601 ;  1  Strange,  386.]  Carm. 
Supreme  Ct.  1880,  Savings  Bank  v.  Davis,  8 
C<mn.  191. 

82.  Where  a  corporation  amove  an  ofil- 
cer  on  a  day  not  appointed  for  the  transac- 
tion of  business  of  such  a  character,  each 
member  should  be  summoned  and  have  no- 
tice of  the  particular  business  intended  to 
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be  proceeded  apon,  or  the  actioii  apon  it 
vill  be  void.  K.  B,  1759,  Rex  v.  Mayor  &c 
ef  Doncaster,  2  Burr,  788. 

88.  Effeet  of  so  dolag.  If  the  members 
of  a  corporation  are  saimnoned  to  appear 
for  one  particalar  purpose,  they  cannot  pro- 
ceed to  any  other  matter  withoat  the  miam- 
moua  consent  of  the  whole  body.  But  if 
every  member  is  present  and  gives  his  con- 
sent, it  is  sufScient,  although  they  were  not 
assembled  for  that  particular  purpose.  JT.  B. 
1734,  Machell  v,  Nevinson,  11  Eagt,  86,  n.  a. 

84*  A  meeting  of  a  mutual  fire  insurance 
company,  called  **  for  the  purpose  of  making 
such  alterations  in  the  by-laws  of  said  com- 
pany as  may  be  deemed  necessary,  and  for 
the  transaction  of  sucH  other  business  as  may 
come  before  them,"  cannot,  after  voting  to 
increase  the  number  of  directors  (which  is 
not  limited  by  the  by-laws),  elect  the  ad- 
ditional directors ;  and  an  assessment  or  call 
made  at  a  meeting  of  the  board  of  directors, 
at  which  only  the  additional  directors  so 
chosen  are  present,  is  void.*  Mass,  Supreme 
Ct,  1800,  People's  Mut.  In&  Co.  o.  Westcott, 
M  6^ay,440. 

8o*  Where  a  notice  of  an  election  for  a 
school  district  specifies  several  purposes,  in 
such  a  way  as  that  no  doubt  is  left  as  to  its 
meaning,  it  will  be  sufficient,  although  there 
may  be  an  omission  in  it  of  a  copulative  con- 
junction. J7Z.  Supreme  Ot,  1859,  Merritt  v. 
Farris,  22  lU,  803. 

86.  Where  it  is  necessary  that  a  warrant 
calling  a  meeting  of  proprietors  should  state 
the  purposes  for  which  it  is  convened,  a  vote 
to  raise  a  certain  sum,  under  an  article  in  the 
warrant  to  raise  money  for  certain  purposes, 
does  not  exhaust  the  efficacy  of  the  article, 
but  further  sums  may  be  lawfully  raised  at 
adjoummenU  of  the  $ame  meeUngy  untU  the 
objects  of  the  proprietors  are  effected.  Me, 
Supreme  Ot,  1881,  Farrar  v,  Perley,  7  Me,  (7 
Oreenl,)  404. 

87.  <*Spedal«general"  meetings.  The 
meaning  of  a  *' special  meeting"  is,  that  the 
meeting  shall  not  be  convened  unless  the  par- 
ties have  notice  of  the  purpose  of  the  meet- 


*  A  poirev  oonfened  bj  the  set  of  inoorparsUon  of  a  Joint 
ilook  oompanx  npoa  a  general  meeting  of  the  company  to 
modUy,  by  fpeclal  reeotatioo,  the  regulations  of  the  company, 
^-ffttdf  to  be  limited  to  an  alteratlcm  of  the  regnlatlcma 
concerning  the  management  of  the  company,  and  not  of  Ita 
•Qoatltatlon.  V,  Chan,  Ct.  186S,  HnttOD  «.  Scarborough 
our  Hotel  Co.  2  i>r«w.  <*/&  QSL 


ing.  A  meeting  may  be  both  general  and 
special;  general  for  the  purpose  of  doing 
general  business,  and  special  for  a  particular 
purpose:  then  it  becomes  a  special-general 
meeting.  Exch,  1847,  Cutbill  e.  Kingdom^ 
1  Bxeh.  494;  17  Lata  J.  Jf,  S.  Exch,  177. 

88.  Who  most  attend*  When  a  meeting, 
at  which  a  specified  thing  is  to  be  done,  is  to 
consist  of  the  difierent  integral  parts  of  a  cor- 
poration,  and  each  of  these  integral  parts 
ccmsists  of  a  definite  number  of  corporators, 
then  the  meeting  will  not  be  properly  consti- 
tuted unless  it  be  attended  by  a  majority  of 
the  members  of  each  integral  part  respective- 
ly. Where  an  act  is  to  be  done  by  a  select 
body  consisting  of  a  definite  number  of  cor- 
porators it  will  not  be  valid  unless  a  minority 
of  the  select  body  are  in  existence  when  the 
act  is  done.  It  is  not  necessaiy  that  they 
should  all  concur  in  the  election,  or  other  act 
done,  but  they  must  be  present  at  the  meet- 
ing.  If  the  act  is  to  be  done  by  an  indefinite 
body  it  is  vahd,  if  passed  by  a  majority  of 
those  present  at  the  meeting,  however  small 
a  fraction  they  may  be  of  the  body  at  large. 
jr.  B.  1792,  Rex  «.  Bellringer,  4  Dumf.  A  E, 
810 ;  1808,  Rex  e.  Morris,  4  Eaxt^  17. 

89.  Compelling  attendance.  By-laws  for 
compelling,  by  means  of  pecuniary  penalties, 
the  attendance  of  members  of  a  corporation 
at  corporate  meetings,  and  the  acceptance  of 
corporate  ofSces,  are  reasonable,  and  may  be 
enforced  by  action  at  law.  jBT.^.  1826,  Tobacco 
Pipe  Makers'  Co.  v.  Woodroffe,  7  Batm.  db  C. 
888;  ^Dowl  (ft  &  580. 

40.  Effect  of  withdrawaL  Where  the 
mayor  of  a  borough,  who  was  constituted  an 
integral  part  of  the  elective  assembly,  depart- 
ed from  it  after  the  meeting  for  an  election 
of  mayor,  regularly  convened,  had  entered 
upon  the  election,  but  before  it  was  complet- 
ed,— Heldy  that  an  election  made  after  his  de- 
parture was  void.  K,  R  1807,  Bex  «.  Bid- 
ler,  8  East,  889. 

41«  Where,  at  a  parish  meeting  convened 
for  the  election  of  officers,  a  number  of  the 
legal  voters  protested  against  the  proceed- 
ings on  account  of  the  reception  of  several  il- 
legal votes,  and  withdrew  without  voting, 
but  the  persons  declared  to  be  elected  received 
the  votes  of  a  minority  of  the  legal  voters 
who  remained  and  voted, — Hddy  that  the  offi- 
cers thus  chosen  were  duly  elected.  Maes, 
Supreme  Ct.  1838,  First  Pariah  in  Sudbury  v. 
Steams,  91  Pick.  148. 
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42.  When  the  requisite  attendance  is  pre* 
sumed.  If  the  records  of  a  corporation  show 
that  a  meeting  was  duly  called ;  that  a  prop- 
er notice  of  the  same  was  seasonably  given ; 
and  that  business  was  there  transacted ;  the 
presumption  is  that  a  quorum  of  members 
was  present,  unless  the  contrary  clearly  ap- 
pears. Mass,  Supreme  Ct,  1864,  Citizens^ 
Mut  Fire  Ins.  Co.  v.  Sortwell,  8  AUen,  217. 

43.  Where  the  charter  of  a  corporation  re- 
quired that  two-thirds  should  be  assembled 
for  the  transaction  of  business,  and  it  ap- 
peared from  the  minutes  that  "  after  due  in- 
yitation  the  corporators  met,'^ — EM,  that 
this  was  evidence  sufficient  to  prove  a  meet- 
ing of  two-thirds,  as  the  custom  had  not  been 
to  mention  the  names  or  number  of  those 
present.  Pa.  Supreme  Ct,  1817,  Common- 
wealth V.  Woelper,  3  Serg,  A  R,  29. 

As  to  what  constitutes  a  (^aommy  see  Quo- 

BtTM. 

44.  Who  may  preside*  It  is  not  necessary 
that  the  president  of  a  manufacturing  corpo- 
ration should  be  present  at  a  meetmg  of  the 
directors  in  order  to  authorize  them  to  trans- 
act business.  See  Saigent  «.  Webster,  18 
Mete.  497. 

45  •  A  person  not  a  stockholder  in  a  man- 
ufacturmg  corporation  may  be  legally  elected 
a  moderator  at  one  of  its  meetings.  Mate. 
Suprems  Ct.  1852,  Btebbins  «.  Merritt,  10 
Cuth.^1. 

46.  Who  may  vote.  A  surviving  partner 
has  the  right,  under  the  CaUfomia  act  of 
Hay,  1850,  regulating  the  settlement  of  the 
estates  of  deceased  persons,  the  partnership 
business  remaining  unsettled,  to  vote  upon 
corporation  stock  standing  in  the  name  of  the 
£rm,  or  which,  although  standing  in  the 
name  of  the  deceased  partner,  is  shown  actu- 
ally to  be  firm  property.  Cat,  Supreme  Ct, 
1860,  Allen  «.  Hill,  16  Cal.  113. 

47.  Under  the  banking  law  of  Vermont, 
enacting  that  no  stockholder  residing  out  of 
the  State  shall,  either  personally  or  by  proxy, 
Tote  in  the  meetings  of  the  corporation,  a 
transfer  of  bank  stock  to  citizens  of  the  State, 
by  a  non-resident  holder,  for  the  purpose  of 
enalding  them  to  vote  under  the  satute,  with- 
out any  real  change  in  the  ownership, — Hdd^ 
not  to  make  the  transferrees  legal  voters.  Vt. 
Supreme  Ct.  1856,  State  ex  rd.  Danforth  ^. 
fiunton,  28  Vt.  594. 

48.  It  seeme,  upon  principle,  that  the  act- 
ual and  not  the  record  owner  of  stock  should 


be  permitted  to  vote  at  corporation  meetings. 

49.  Who  are  presumed  to  vote.  The  pre- 
sumption is,  that  all  the  members  present  who 
observe  silence  when  a  question  is  put,  con- 
cur with  the  majority  of  those  who  actually 
vote ;  that  is,  if  the  question  be  put  audibly 
and  explicitly.  Pa.  Suprems  Ct.  1839,  Com- 
monwealth V.  Green,  4  Whart.  581. 

50«  Casting  vote.  The  section  of  the 
New  York  statute  relative  to  religious  cor- 
porations, which  provides  that  the  rector  or 
one  of  the  church  wardens  must  preside  at 
every  meeting  of  the  board  of  trustees  and 
have  the  casting  vote  is  to  be  construed  as 
authorizing  the  chairman  after  having  voted 
first  with  the  rest,  upon  a  tie  occurring,  to 
give  a  second  vote.  JT.  T,  Supreme  Ct.  1866^ 
People  D.  Rector  &c.  of  Church  of  Atone- 
ment, 48  Barb.  603. 

For  the  Effect  of  the  action  of  a  meetingi 
to  bind  those  present,  and  those  absent,  see 
Rbsolutioit. 

For  the  rules  that  Corporate  powers  can 
be  exercised  only  in  a  corporate  meeting; 
and  that  they  are  vested  in  the  majority,  see 

POWEBS. 

51  •  A^ionrnments.  That  a  corporation 
may  transact  any  business  at  an  adyoumed 
meeting,  which  they  might  have  transacted  at 
the  original  meeting,— see  Warner  v.  Mower^ 
11  Vt.  385. 

52.  No  fresh  notice  requisite  of  an  ad- 
journed meeting  where  the  business  was  en- 
tered on  at  the  regular  meeting.  See  Bex  e. 
Harris,  1  BarTi.  &  Ad.  986. 

58.  The  by-laws  of  a  corporation  having 
nine  directors,  established  certain  days  for 
regular  meetings,  and  provided  that  when 
at  such  a  meeting  less  than  a  quorum,  but 
three  or  more  directors,  should  be  present, 
they  should  have  power  to  adjourn  to  any 
time  prior  to  the  next  regular  meeting, — 
Held^  that  a  minority  of  the  directors  at  such 
adjourned  meeting  might  exercise  the  ordi- 
nary corporate  powers,  although  the  absentees 
had  no  other  notice  of  the  meeting  than  that 
with  which  they  -^ere  chargeable  from  the 
by-law.  N.  Y.  Ct.  of  Appeals,  1860,  Smith 
e.  Law,  21  271  T.  296.    Compare  mpra^  25. 

54.  Thepowersof  commissioners  appoint- 
ed under  acts  of  incorporation  of  banking 
institutions,  to  open  books  and  receive  sub- 
scriptions for  capital  stock,  cease  upon  the 
regular  oiganization  of  the  company;  and 
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the  commissionen  cannot,  having  adyertised 
a  meeting  of  the  subBcribera  for  choice  of 
officers,  as  specified  bj  charter,  adjourn  or 
postpone  the  election  at  their  pleasure.  N. 
J,  Chaneery^  1884,  Hardenborgh  v.  Fanners 
&  Mechanics'  Bank,  2  OrMn^  Ch.  68. 

55«  If  snch  postponment  however  be  di- 
rected bj  the  commissioners,  but  the  sub- 
scribers nevertheless  refuse  to  accede  to  the 
postponement,  and  proceed  with  the  election 
of  their  officers,  the  election  will  not  be 
avoided,  unless  it  appears  to  the  court  that 
a  postponement  was  clearly  necessary.    lb. 

56.  It  is  not  good  ground  for  postpon- 
ing an  election  of  officers  of  a  banking  cor- 
poration, called  by  the  commissioners  ap- 
pointed by  the  charter  to  open  subscription 
books,  &C.J  that  the  treasurer  of  the  conmiis- 
sioners  withholds  the  funds  received  fh>m  sub- 
,  scriptions  from  the  control  of  the  commis- 
aumers  to  whom  it  rightfhlly  belongs.    lb. 


pills  title  embraoes  rales  reUtlve  to  membership  whkh  are 
common  to  all  oUssei  of  corporations.  Thoie  which  are 
pecollar  to  membership  In  corporation!  having  a  stock 
eai^tal,  are  under  Stockholdbm,  onleu  they  are  con- 
fined to  a  particular  species  of  corporatkoilb,  In  which 
case  they  are  under  Its  corporate  title.  This  title  shows 
who  are  members,  and  who  are  not, — ^what  are  the  ways 
by  which  membership  may  be  acquired  and  lost, — and 
bow  far  members  are  deemed  disqualified  as  judges,  wit- 
nesses, Jurors,  fte.«  when  the  corporation  Is  a  party.  The 
dotiea  of  members  to  attend  meetli^  and  to  accept 
office,  are  under  MnriHas  and  Omcms,  respectively. 
The  UaUlity  of  members  in  the  place  of  the  corporation. 
Is  under  iKDirmuAL  uabiutt.  The  right  of  a  member 
to  sue  the  corporation  Is  included  here ;  but  his  right  to 
•ae  officers  of  the  corporation,  being  r^^rded  as  a  spe- 
cies of  liability  of  officers,  Is  under  Omcna] 

L  Who  abb. 
n.  Rights  axd  powiebs. 

1.  IngenerdL 

2.  Their  interett  in  the  eorporaU 
property,  Ae.,  and  its  eonee- 
quenees. 

8.  Their  righU  of  action. 

1.  Integral  parts.  A  corporation  cannot 
be  considered  as  composed  of  distinct,  defin- 
ite, integral  parts,  unless  the  number  of  the 
members  of  each  class  is  definite,  and  a  ma- 
jority of  the  members  of  each  is  necessaiy  to 
constitute  a  corporate  meeting  or  assembly^ 
Md.  Ct.  of  Appeals,  1838,  Regents  of  Uni- 
versity of  Maryland  v.  WiHisms,  0  QUI  d  J. 
860. 


2.  How  membership  is   acquired.    No 

person  can  be  made,  or  become  a  member  of 
a  paroohial  incorporation  without  his  con- 
sent, eridenced  by.  a  written  application, 
neither  can  any  person  thrust  himself  into 
any  such  body  against  its  will.  The  authority 
to  prescribe  the  mode  of  admitting  members 
necessarily  implies  the  power  of  determining 
whether  they  shall  be  admitted  or  not.  This 
power  may  be  exercised  by  a  direct  yote  of 
the  parish,  or  by  proper  by-laws  be  dele- 
gated to  a  committee  or  certain  officers  of 
the  society,  and  until  the  parish  have  acted 
upon  the  application  of  persona  for  admis- 
sion, and  agreed  to  receive  the  ap2)licants, 
they  do  not  become  members  of  the  corpora- 
tion, and  consequently  have  no  right  to  vote 
at  elections  of  officers.  JUdu.  Supreme  Ct, 
1838,  First  Parish  in  Sudbury  v.  Steams,  21 
Pfc*.  148. 

3.  Where  the  legislature  incorporated  cer- 
tain persons,  "  with  their  families,'^  into  a  re- 
ligious BOcietj,—Eeld,  that  the  minor  sons, 
as  members  of  the  father^s  fieanily,  became 
members  of  the  corporation ;  and  continued 
such,  after  arriving  at  full  age,  until  they 
changed  their  membership  in  some  mode 
provided  by  statute.  Me.  Supreme  Ct.  1828, 
Bradford  v.  Gary,  5  Me.  (5  Oreenl)  339. 

4.  Effect  of  subscription.  A  subscription 
to  the  articles  of  association  is^ot  an  act  in- 
dispensable to  membership  of  the  company. 
A  subscription  to  a  legal  and  valid  instru- 
ment by  which  a  party  engages  to  become  a 
member  of  the  company  when  organized,  and 
to  pay  a  given  sum  which  is  to  be  a  part  of 
the  capital  stock,  followed  up  by  an  accept- 
ance of  a  certificate  for  the  stock,  will  make 
such  subscriber  a  member  of  the  corporation. 
The  acceptance  of  the  certificate  is  a  waiver 
of  any  informality  that  may  have  intervened, 
short  of  an  absolute  defect  of  jurisdiction. 
y.  7.  Swpreme  Ct.  1849,  Hamilton  &  Deans- 
ville  Plank  Road  Co.  v.  Rice,  7  Barb.  157. 
Compare  Eastern  Plank  Road  Co.  f>.  Yaughan, 
14  y.  T.  (4  Kern.)  546. 

5.  That  a  subscriber  is  not  made  a  mem- 
ber of  a  corporation  by  a  mere  subscription 
to  the  stock ;  espedaUy  when  such  subscrip- 
tion is  conditional, — see  Chase  v.  Sycamore  & 
Courtland  R  R.  Co.  38  lU.  215. 

6.  —of  changes  in  corporate  organiza- 
tion. An  act  of  the  legislature,  by  whch 
"the  members  of  ^^  several  mutual  insurance 
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companios  are  made  &  new  corporation,  but 
tfIucIl  by  its  terms  *^  shall  not  affect  the  le- 
gal rights  of  any  person,"  and  is  to  take  ef* 
feet  "  when  accepted  by  the  members  of  said 
corporations,"  does  not  constitute  a  member 
of  one  of  the  old  companies,  who  does  not 
expressly  assent  to  it,  a  member  of  the  new 
corporation  so  as  to  render  him  liable  to  the 
new  corporation  for  premiums,  although  the 
act  be  duly  accepted  by  a  minority  of  the 
members  of  each  of  the  old  companies. 
Mom,  Supreme  Ct,  1854,  Hamilton  Mutual 
Ins.  Co.  «.  Hobart,  d  Qray^  548. 

7*  The  promoters  of  a  steamship  company, 
without  fully  organizing  the  corporation,  ap- 
plied the  money  receiyed  on  subscriptions 
for  stocky  in  the  construction  of  a  vessel ; 
and  the  minority  of  them  then  formed  anoth- 
er corporation,  in  the  name  of  which  they 
registered  the  vessel,  and  which  corporation 
subsequently  sold  the  vessel*  Edd^  That  a 
subscriber  to  the  original  company,  who  was 
not  included  in  the  new  company,  was  enti- 
tled as  a  stockholder,  or  at  least  as  a  partner, 
to  an  accounting  for  the  proceeds  of  the  ves- 
sel, from  those  of  his  fellow  subscribers  who 
had  participated  in  its  sale.  if.  F.  Supreme 
Ct,  1864,  Dyckman  v.  Yaliente,  43  Barb,  131 ; 
28  JSbto.  Fr.  846. 

8.  Seoessity  of  oeiiJflcate.  It  is  not 
necessary,  in  order  to  constitute  one  a  mem- 
ber of  a  manufacturing  corporation,  that  he 
should  have  a  certificate  of  his  shares.  He 
may  have  all  the  rights,  and  be  liable  to  all 
the  duties,  of  a  memba,  without  such  cei^ 
ti^cate.  JfoM.  Supreme  Ct.  1819,  Chester 
Glass  Co,  «.  Dewey,  16  Mas^.  94 ;  Me.  Stir 
preme  Ct.  1844,  Agricultural  Bank  e.  Burr, 
24  Us.  256 ;  Same  9.  Wilson,  Id.  278. 

9.  That  in  trading  and  joint  stock  corpo- 
rations, no  vote  to  admit  owners  of  shares  to 
memb^i»hip,  is  requisite ;  for  any  person,  who 
owns  stock,  either  by  original  subscription, 
or  by  transfer,  is,  in  general,  entitled  to,  and 
cannot  be  refused,  tbe  rights  and  privil^es 
of  a  member, — see  Gilbert  v.  Manchester 
Iron  Co.  11  Wend.  627. 

10*  By-laws  relative  to  membership. 
That  a  by-law  made  by  a  vestry  of  an  Epiar 
copal  church,  enacting  that  no  person  should 
be  admitted  a  member  of  the  church,  or 
be  entitied  to  the  privilege  of  a  vote  in 
the  election  of  the  vestry,  unless  he  should 
pay  the  sum  of  fifty  dollars,  a  qualification 
not  named  in  the  charter,  is  void ;  inasmuch^ 


as  it  requires  a  new  qualification  to  entitle 
persons  otherwise  qualified  to  vote,  and  is 
therefore  an  attempt  to  transcend  the  powers 
given,— see  Vestry  of  St  Luke^s  Church  c. 
Mathews,  4  De$.  Ch.  578. 

11.  Where  a  select  body  is  empowered  by  a 
by-law  to  examine  and  approve  candidates 
for  admisnon,  their  examination  and  ap* 
proval  does  not  confer  a  right  to  be  admit- 
ted ;  but  the  company  is  as  free  to  refuse  adr 
mission  as  before  examination.  SeeRexfuAa* 
kew,  4  Burr.  2186. 

12.  A  chartered  company  made  a  by-law 
in  the  following  terms,  in  the  year  1799 :  — 
"  That  no  person  who  has  been  a  bankrupt, 
er  heeame  oiherteiee  ineoheni^  shall  hereafter 
be  admitted  a  member  of  the  court  of  assist- 
ants of  the  company,  unless  it  be  proved  to 
the  satisfaction  of  the  court  that  such  penoa 
after  his  bankruptcy  or  insolvency  has  paid 
and  satisfied  his  creditors  the  whole  of  their 
debts,  or  shall  have  established  a  fiur  and 
honorable  character  Ibr  seven  years  subse- 
quent to  such  his  bankruptcy  or  insolvency.'' 

Hdd^  1.  That  the  words  "or  become  other- 
wise insolvent  '^  meant,  notorious  or  avowed 
insolvency,  evidenced  by  some  overt  act^  as 
stopping  payment,  compounding  with  credit- 
ors, &c. 

2.  That  this  being  the  proper  construction, 
the  by-law  was  valid. 

3.  That  a  person  whose  election  and  ad- 
mittance was  not  a  nullity,  could  not  be  re- 
moved without  being  heard  in  his  •defence. 
K  of  Lordji^  1868,  Begina  «.  Saddlers'  Co. 
9  Jur.  N.  S.  1081 ;  9  Law  Times  If.  S.  60. 

18«  A  by-law,  that  any  person  should  be 
admitted  to  the  freedom  of  a  corporation, 
upon  payment  of  money,  together  with  the 
fees,  is  bad.  K.  B.  1768,  Rex  v.  Mayor  &c. 
of  Northampton,  4  Burr.  2260. 

14,  Bight  to  admission.  When  a  party 
having  a  clear  presumptive  title  applies  to 
be  admitted  to  the  exercise  of  a  corporate 
franchise,  the  application  should  not  be  de- 
nied unless  the  right  of  immediate  expulmon 
be  plain  and  unquestioned.  Thus,  where  one 
who  had  the  legal  qualifications  for  member- 
ship applied  to  be  admitted  to  a  county  med- 
ical society, — ffM^  that  he  could  not  be  ex- 
cluded on  the  ground  of  a  previous  course  of 
practice  which,  in  a  member  of  the  society, 
would  have  been  a  violation  of  its  conven- 
tional regulations.   N.  T.  Ct.of  AppeaU^lBM^ 
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People  «v  TtL  Bartlett  v.  Medical  Society  of 
Erie,  83  JV:  F.  187. 

15.  A  mandamus  to  a  trading  company 
granted,  to  admit  to  membership  one  entitled 
to  become  such.  Dacosta  v.  Russia  Co.  2  8t/ra. 
788 ;  Rex  r.  Turkey  Co,  2  Butt,  999. 

16.  How  membership  is  terminated. 
"Where  the  charter  declares  all  persons  whQ 
should  insure  with  the  coix)oration  to  be  mem- 
bers thereof  during  the  period  they  should 
remain  so  insured,  and  no  longer,  a  loss  does 
not  terminate  the  membership  of  the  insured, 
but  he  remains  liable  to  assessment  upon  his 
note  during  the  term  of  the  policy,  if.  T. 
Ct,  of  Appeals^  1860,  Bangs  «.  Skidmore,  21 
N.  Y.  136. 

17.  —  by  resignation.  Where  neither  the 
charter  nor  by-laws  prescribe  any  particular 
form  in  which  members  may  resign  their 
membership  and  their  resignation  be  accept- 
ed, such  resignation  and  acceptance  may  be 
implied  from  the  acts  of  the  parties.  B,  C, 
Ct.  o/AppedU^  1846,  State  v.  Ancker,  2  Bieh. 
Law,  245. 

18.  Where  the  acts  of  certain  members  of 
a  religious  Jewish  corporation  were  given  in 
evidence  to  prove  such  resignation,  they  of- 
fered to  prove,  in  explanation  of  such  |M;ts 
and  to  show  that  they  did  not  amount  to  a 
resignation,  but  only  to  a  temporary  with- 
drawal, that  the  majority  had  made  altera- 
tions in  the  established  ritual  of  the  congre- 
gation, ^and  had  changed  some  important  ar- 
ticles of  the  ancient  Jewish  faith.  Meid^  that 
the  testimony  was  inadmissible.    Tb, 

19.  An  association  formed  under  the 
name  of  the  New  England  Protective  Union, 
for  the  purpose  of  supplying  its  members 
with  cheap  goods,  was  so  organized  as  to 
constitute  the  members  copartners.  Its  ar- 
ticlesprovided  for  the  admission  of  new  mem- 
bers with  the  consent  of  the  directors,  on  pay- 
ment of  five  dollars,  without  the  assent  of  the 
other  partners,  and  that  ^*  any  member  of  the 
division,  by  surrendering  his  certificate  of 
membership  to  the  storekeeper,  might  draw 
from  the  store,  in  goods,  a  sum  not  exceeding 
four  dollars,  said  certificate  to  be  returned 
when  the  amount  thus  drawn  should  have 
been  paid,  if  paid  within  thirty  days." 

Eeldy  1.  That  it  was  designed  by  this  provis- 
ion to  provide  a  way  for  members  to  withdraw 
fiom  the  association  without  embarrassing  its 
business,  and  to  be  released  from  all  liability 
as  between  themselves  and  the  association, 


and  not  a  method  by  which  credit  with  the 
firm  could  be  obtained ;  but  that  the  associa- 
tion, if  insolvent,  might  refrise  to  accept  the 
surrender  of  the  certificate. 

2.  That  it  was  in  the  power  of  members  to 
trans&r  their  interests  to  fellow  members,  and 
thereby  terminate  their  connection  with  the 
association,  with  the  assent  of  the  directors. 
Vt.  Supreme  Ct.  1868,  Stuuson  «.  Lewis,  86 
Vt.  91. 

20.  The  by-laws  of  a  loan  and  fund  asso- 
ciation provided  that  in  case  any  member 
should  be  unable  to  continue  the  payment  of 
his  subscription,  he  might  give  notice  to  the 
secretary  of  his  intention  to  withdraw  from 
the  association;  and  in  case  the  directors 
were  satisfied  as  to  the  grounds  of  withdraw- 
al, his  whole  amount  of  subscription  should 
be  returned  except  the  entrance  fee.  Seld, 
that  a  member  who  had  complied  with  the 
by-laws  in  other  respects  might  withdraw 
without  leave  of  the  directors.  Mass.  Su- 
preme Ct.  1857,  Fuller  v.  Salem  &c.  Fund 
Association,  10  Oraff,  94. 

21.  The  articles  of  a  building  association* 
provided  that  if  any  member,  by  sickness,  re- 
moval, or  misfortune,  should  be  unable  to 
continue  paying  his  subscription,  he  might 
give  notice  to  the  secretary  of  an  intention 
to  withdraw  from  the  association ;  and  if  the 
trustees  were  satisfied  as  to  the  grounds  of 
withdrawal,  the  whole  amount  which  had 
been  paid  by  him  should  be  returned.  Seld, 
that  it  was  not,  in  aU  cases,  an  indispensable 
condition  to  the  right  to  withdraw,  and  to  a 
return  of  the  money,  that  tl^e  trustees  should 
declare  themselves  satisfied  as  to  the  grounds 
of  withdrawal.  They  had  no  right  to  with- 
hold that  declaration  arbitrarily.  i^T.  F.  Su- 
perior Ct.  1868,  Wetterwulgh  f>.  Knicker* 
bocker  Building  Association,  2  Bono.  881. 

22*  By  expulsion*  The  charter  of  an  in- 
corporated company  stated  that  the  company 
was  formed,  among  other  things,  *'  to  incul- 
cate just  and  equitable  principles  in  trade.'' 
Eleidy  that  they  might  expel  a  member  for  ob- 
taining goods  under  false  pretences,  though 
the  ofience  was  not  committed  within  the  lo- 
cal jurisdiction  of  the  corporation,  nor  against 
a  member  of  the  association.  Where  a  mem- 
ber of  a  corporation  performs  an  act  in  direct 
contravention  of  the  purposes  for  which  the 
charter  was  obtained,  he  may  be  expelled. 
[24  Barb.  571;  2  Kent's  Com.  297 ;  13  Wend. 
478.]    JV.  r.  SupreiM  Ct.  Bp.  T.  1864,  People 
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€x  rd.  Thacher  v.  K.  T.  Commercial  Afisocia- 
tion,  18  A^b.  Pr,  271. 

See  the  right  and  mode  of  Expdling  mem- 
ben,  treated  mider  Ezfulbiok. 

25.  BestontioB  to  membenUp.  Aipem- 
ber  of  an  incorporated  benerolent  society  who 
is  expelled  from  such  society  for  the  non-ob- 
servance of  a  by-law  which  is  not  authorized 
by  the  statute  or  the  constitution  of  the 
State,  may  be  restored  to  membership  by 
mandamus.  Jf.  T.  Supreme  Ct  8p.  T.  1862, 
People  ex  reL  Schmitt  «.  St.  Franciscus  Be- 
nevolent Society,  24  Eaw.  Pr.  216. 

24.  Mandamus  lies  to  directora  of  a  cham- 
ber of  commerce,  to  restrain  them  from  dis- 
qualifying a  member.  State  ex  rd.  Graham 
«.  Chamber  of  Commerce,  City  of  Milwaukee, 
20  Wis,  68. 

n.  Eights  aio)  Powebs. 

1.  In  general. 

25*  Member  cannot  be  oompeUed  to  sur- 
render. A  corporator  is  not  bound  to  elect 
between  resigning  his  corporate  franchise  and 
submitting  to  persons  who  have  ill^ally 
seized  upon  the  corporate  authority.  He  may 
refuse  to  give  up  his  corporate  priyileges 
while  the  authority  is  in  tiie  possession  of 
usurpers,  and  yet  be  exempt  from  pecuniary 
contributi(m  for  the  support  of  such  unlawful 
authority.  Pa.  Supreme  Ct,  1886,  Ebaugh  «. 
Hendel,  ti  Watts,  48.  And  see  Stevens  «. 
Rutland,  &c  1  Am.  Law.  Beg.  154. 

26.  Cannot  dispute  inoorpontion.  The 
members  of  a  corporation  cannot  defend 
actions  upon  their  obligations  to  it  by  ques- 
tioning its  legal  existence,— eee  Cooper  v. 
Seaver,  41  Barb.  151 ;  Sands  v.  Hill,  42  Id. 
651. 

As  to  who  may  deny  or  demand  proof  of 
Incorporation,  see  Incobpobation. 

27*  Is  bound  by  by-laws.  A  person  by 
insuring  in  a  mutual  insurance  company  be- 
comes thereby  a  member  of  the  corporation, 
and  must  be  deemed  bound,  aside  from  the 
express  provision  of  the  policy  relating  to 
the  point  at  issue,  to  take  notice  of  the  by- 
laws of  the  company.  Conn.  Supreme  Ct. 
1860,  Treadway  9.  Hamilton  Mut  Ins.  Co. 
29  Conn.  68. 

28.  A  by-law  of  a  mutual  insurance  com- 
pany, which  is  passed  after  a  person  has  be- 
came a  member  of  the  corporation,  cannot,  if 


unassented  to,  change  or  impair  his  rights 
under  the  previous  contract.  N.  H.  Supreme 
a.  1864,  Great  Falls  Mutual  Fire  bis.  Co.  «. 
Harvey,  45  N.  H.  292. 

29.  The  assent  of  a  member  of  a  mutual 
fire  insurance  company  to  a  by-law  adopted 
after  the  making  of  the  contract  with  him, 
will  not  be  presumed,  if  the  by-law  is  in  con- 
flict with  the  charter,  and  if  it  would  change 
and  impair  his  rights  under  the  contract   lb. 

See  the  obligation  and  effect  of  By-laws, 
treated  under  Bt-laws. 

80.  How  far  he  can  bind  corporation.  A 

corporation  is  not  bound  by  the  declaration 
or  acts  of  individual  members  thereof,  made 
or  done  at  a  time  when  they  were  not  acting 
as  agents  of  such  corporation.  Me.  Supreme 
Ct.  1889,  Ruby  v.  Abyssinian  Society,  15  Me. 
806 ;  Cal  Supreme  Ct.  1856,  Shay  t.  Tuolumne 
County  Water  Co.  6  Cal.  78 ;  Oa.  Supreme 
Ct.  1855,  Mitchell  v.  Rome  R.  R  Co.  17  Qa. 
574. 

81.  The  admissions  of  a  stockholder  and 
director,  in  an  incorporated  turnpike  com- 
pany,— Hddy  not  evidence  against  the  corpo- 
ration. Conn.  Supreme  Ct.  1889,  Fairfield 
Co.  Turnpike  Co.  c.  Thorp,  13  Conn.  173. 

82.  The  circumstance  that  a  person  is  a 
member  of  a  corporation  gives  him  no  au- 
thority to  release  a  debt  due  to  the  corpora- 
tion. Ind.  Supreme  Ct.  1886,  Harris  «.  Mua- 
kingum  Manuf.  Co.  4  BlacJef.  267. 

88.  As  the  individuals  who  compose  a  cor- 
poration do  not  directly  own  its  property^ 
so  they  act  in  the  transaction  of  its  businesa 
primarily  as  agents.  Therefore,  where  the 
individuals  composing  one  corporation  form- 
ed a  minority  of  another  and  separate  cor- 
poration,— Held,  that  they  could  not  as 
agents  of  the  first,  apply  to  themselves  as 
agents  of  the  second,  for  a  lease  of  the  prop- 
erty of  the  latter,  and  then,  as  agents  of 
the  same,  grant  it  on  such  terms  as  should 
please  themselves  as  agents  of  the  former,  in 
opposition  to  the  wishes  and  protests  of  their 
co-corporators  of  the  latter  corporation,  and 
to  their  exclusion.  La.  Supreme  Ct.  1861, 
Enab6  «.  Temot,  16  La.  Ann.  18. 

84.  A  member  of  an  incorporated  com- 
pany, entering  into  a  contract  with  the  com- 
pany, must  be  deemed,  in  respect  of  that 
contract,  a  stranger.  K.  B.  1888,  Hill  «. 
Manchester  Waterworks  Co.  5  Bam.  A  Ad. 
866 ;  2  i^M.  <£  Jf.  57a 
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85.  In  equity  the  membeiB  of  the  govern- 
ing  body  of  a  corporation  are  looked  upon 
as  the  agents  of  the  corporation ;  and  if 
they  exercise  their  functions  for  the  purpose 
of  injuring  its  interests,  and  alienating  its 
property,  they  will  be  held  personally  liable 
for  any  loss  occasioned  thereby.  Chancery^ 
1840,  Attorney  General  <7.  Wilson,  1  Craig  db 
Ph.  1. 

36.  Liability.  The  Pennsylvania  statute 
of  1849,  relative  to  manufacturing  corpora- 
tions, provided  that  all  the  stockholders  of 
companies  incorporated  under  it,  should  be 
jointly  and  severally  liable,  in  their  individ- 
ual capacities  for  all  debts  of  the  company, 
to  the  amount  remaining  unpaid  on  their 
shares.  The  supplemental  act  of  April  20, 
1858,  provided  that  such  individual  liability 
should  exist  for  debts,  &6.,  contracted  during 
the  time  such  stockholders  respectively  held 
their  stock,  or  were  beneficially  interested 
therein.  Beid,  that  the  stockholders  of  com- 
panies, incorporated  in  pursuance  of  the  pro- 
visions of  the  act  of  1853,  or  under  the  act  of 
1849,  and  its  supplements,  were  liable  for  all 
debts  contracted  while  they  were  stock- 
holders, although  they  had  paid  up  the 
whole  of  their  stock.  Pa,  Supreme  (7C.1861, 
Patterson  v.  Wyomissing  Manuf.  Co.  40  Pa. 
JSt,  117. 

87*  Although  the  corporation  is  in  such 
case  the  principal  debtor,  and  the  liability  of 
the  stockholders  is  only  secondary  and  col- 
lateral, yet  the  form  of  the  remedy  and  the 
character  of  the  right,  under  the  acts  of 
assembly,  allow  the  use  of  separate  actions 
against  the  primary  and  secondary  debtors ; 
and  in  such  action  against  stockholders, 
brought  to  enforce  such  liability,  the  plaintiff 
may  ^in  the  corporation,  even  though  he 
has  previously  obtamed  a  judgment  against 
it  for  a  portion  of  the  debt  sued  for.    Ih, 

For  the  Liability  of  members  for  company 
debts,  see  Istdividual  liabilitt. 

88.  ->  as  sureties.  Where  members  of  a 
corporation  are  sureties  for  it,  they  may  be 
exonerated  by  deatings  between  the  creditor 
and  the  corporation  which  would  exonerate 
any  other  sureties.  They  cannot  be  deemed 
bound  by  a  vote  of  the  corporation  authoriz- 
ing such  dealings,  unless  they  assented  to  the 
vote.  ifoM.  Supreme  Ct.  1842,  American  Bank 
9.  Baker,  4  Mete.  164. 

89.  —upon  corporate  contraots.  Where 

all  the  members  of  a  corporation  covenanted 

80 


on  behalf  of  it  under  their  private  seals,  bind- 
ing themselves  and  their  heirs,  that  the  cor- 
poration should  do  certain  acts, — Eeld^  that 
they  were  penonaUy  bound.  Mass.  Supreme 
Ct,  1816,  Tileston  o.  NewelL  18  Ma$e,  406. 
Bee  CoHTaACTS. 

40.  —  for  embesszlement.  That  a  clerk  of 
a  joint  stock  company,  pay  be  convicted  of 
embezzling  the  money  of  the  company  not- 
withstanding he  is  a  shareholder  or  partner 
in  such  company, — see  Regina  «.  Atkinson,  1 
Carr.  iSc  M.  525. 

41.  Controversies  between  members. 
When  the  by-laws  provide  a  tribunal  or 
mode  of  settling  controversies  between  mem- 
bers, the  courts  will  not  review  a  decision 
made,  except  to  see  that  it  was  regularly  and 
fairly  had.  See  Anacosta  Tribe  «.  Hurback, 
13  Md,  91 ;  White  «.  Brownell,  4  AU.  Pr.  162. 

42.  Upon  the  effect  of  such  by-laws  of 
building  societies  in  England, — see  Cutbill 
tJ.  Kingdom,  1  EoDch,  494 ;  17  Law  J,  K  8. 177 ; 
Exp,  Payne,  6  Ihwl,  &  L,  679 ;  13  Jur.  634 ; 
18  Law  J,  K  S,  Q.  B.  197 ;  Morrison  v.  Glpver^ 
4  Exch.  430;  19  Law  J.  K  8.  Exch.  JeO; 
Morrison  v.  Glover,  16  Q,  B,  108;  Knox  v. 
Shepherd,  2  Law  Times,  K  8.  851. 

48.  Where  the  charter  of  an  incorporated 
beneficial  society,  provided  that  sick  mem- 
bers should  be  entitled  to  a  certain  allow- 
ance, whilst  so  much  remained  in  the  funds. 
Heldj  that  an  action  would  not  lie  by  a  mem- 
ber to  recover  the  allowance,  as 'it  must  be 
presumed  the  proper  authorities  had  deter- 
mined the  corporation  was  not  in  funds. 
The  member  is  concluded  by  the  forum  of 
his  own  selection.  Pa,  Supreme  Ct,  1846, 
Toram  f>,  Howard  Beneficial  Association,  4 
Pa,  St.  519. 

44.  The  rules  of  a  marine  insurance  so- 
ciety provided  that  the  sum  to  be  paid  to 
any  member  for  any  loss  should  in  the  first 
place  be  ascertained  by  the  committee,  and 
if  the  suffering  member  was  dissatisfied,  then' 
the  matter  should  be  referred  to  arbitrators ; 
and  they  further  provided  that  no  member 
who  refused  to  accept  the  amount  assessed 
by  the  committee,  should  be  entitled  to  midn- 
ttdn  a  suit  on  his  policy,  until  arbitrators  had 
made  an  award,  and  then  only  for  such  sum 
as  they  had  awarded ;  and  such  award  was 
declared  to  be  a  condition  precedent  to  a 
suit, — Eddy  that  the  latter  proviso  was  legal 
and  binding  on  the  members.  H.  of  Lards^ 
1856,  Boott  V.  Avery,  86  Eng.  L.  di  Eg.  1. 
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2.  Thdr  interest  in  t^  corporate  property,  Jte,^ 
and  its  eonsequenees, 

45.  Member's  Interegt.  That  whether  in- 
diyidnal  corporators  have  any  personal  inter- 
est in  the  property  of  the  coiporation,  de- 
pends entirely  upon  the  nature  of  the  corpo- 
ration,— see  Bennett  v.  American  Art  Union, 
6  Sandf.  614 ;  10  JV.  F.  Leg.  Obs.  133. 

46.  Where  a  community  was  formed,  mak- 
ing a  common  stock  of  property,  and  re- 
nouncing individual  ownership,  and  became 
incorporated; — Hdd^  that  the  individual 
members  of  the  community,  or  the  heirs  up- 
on their  death,  were  not  entitled  to  a  parti- 
tion of  the  property.  CT.  S,  Supreme  Ct.  1862, 
Goesele  «.  Bimeler,  14  How.  589. 

47.  How  far  it  disqualifies.  In  New  York, 
a  member  of  a  corporation  is  not  deemed  a 
party  to  a  suit  brought  against  such  corpo- 
ration, in  any  such  sense  as  to  excuse  him 
from  testifying  on  behalf  of  the  complainant 
He  is,  in  general,  competent  against  the  cor- 
poration ;  and  if  not  personally  interested  is 
competent  for  it  N.  Y.  Chancery,  1829, 
Matter  of  Kip,  1  Paige,  601.  And  see  2  N,  T. 
JReo.  Stat.  407,  §  81. 

48.  Members  of  a  turnpike  corporation 
are  not,  in  general,  incompetent  witnesses  to 
prove  the  signature  of  a  party  to  an  agree- 
ment to  take  and  pay  for  shares  in  the  com- 
pany. Ky,  Ct  of  Appeals,  1888,  Danville  &c. 
Tump.  Road  Co.  c.  Burdett,  7  Dana,  99. 

40.  A  member  of  a  private  corporation  is 
not  a  competent  general  witness  for  the  plaint- 
iff, in  a  suit  by  the  company  against  another 
corporator.  Del.  Superior  Ct.  1848,  Jeffer- 
son V.  Stewart,  4  Earring.  82. 

50.  In  Califomia,  corporators  are  personal- 
ly liable,  and  are  responsible  for  the  costs,  at 
least  of  suits  wherein  the  corporation  is  a  par- 
ty, and  therefore  are  not  competent  witnesses. 
Col.  Supreme  Ct.  1859,  Mokelumne  &c.  Min- 
ing Co.  r.  Woodbury,  14  Cal  265. 

51*  A  member  of  a  corporation,  who  is  its 
surety  for  the  payment  of  a  debt  not  in  con- 
troversy in  the  suit  on  trial,  is  not  on  that 
account  an  incompetent  witness  for  the  cor- 
poration. Me.  Supreme  Ct.  1880,  Miller  v. 
Mariners'  Church,  7  Ife.  (7  Oreenl.)  61. 

52.  In  an  application  for  an  alternative 
mandamus  to  restore  a  person  to  his  mem- 
bership in  a  beneficial  society^— members 
of  the  society  are  incompetent  as  a  wit- 
ness for  the  defendants:  1.  Because  the 
fund,  to  which  the  members  would  have  to 


k)ok  for  aid,  in  case  of  sickness,  would  be 
diminished  by  the  relator^s  recovery.  2.  Be- 
cause, it  seems,  the  members  may  be  compell- 
ed in  equity  to  raise  a  ftmd  for  the  payment 
ti  the  rela^r^s  damages.  Pa.  Supreme  Ct, 
1855,  Marion  Beneficial  Society  u.  Common- 
wealth, 81  Pa.  St.  82 

58.  The  provisions  of  a  statute  (e.  g. 
Mass.  Rev.  Stat  ch.  94,  §  5^)  enacting  that 
where  any  county,  city,  town,  district^  or 
precinct,  or  any  parish,  or  any  incorporated 
or  legally  organized  religious  society,  or  any 
sch  ool  district,  or  any  incorporated  mutual 
fire  insurance  company,  shaU  be  in  its  corpo- 
rate capacity,  a  party  to  a  suit,  any  member 
of  such  corporation  may  be  admitted,  on  the 
trial,  as  a  witness, — EM,  to  apply  to  the 
members  of  corporations  of  the  same  nature 
created  by  the  authority  of  other  States^ 
Mass.  Supreme  Ct.  1889.  First  Baptist  Church 
in  Bristol  e.  Slade,  28  Pick.  160. 

54.  But,  it  seems,  the  court  will,  before 
applying  this  rule  to  any  particular  foreign 
corporation,  look  into  the  character  of  the 
corporation,  to  see  that  it  is  of  the  class  of 
corporations  contemplated  by  the  statute, 
not  in  name  merely,  but  in  substance.    lb. 

55.  The  members  of  a  charitable  oorpo- 
ration,  having  themselves  no  pecuniary  or  per- 
sonal interest  in  the  corporate  property  and 
assets,  but  acting  merely  as  trustees  for  a 
benevolent  object,  are  competent  witnesses 
for  the  corporation.*  Ohio  Supreme  Ct.  1881, 
Methodist  Episcopal  Church  of  Cincinnati «. 
Wood,  6  Ohio,  283;  Arh.  Supreme  Ct.  1854, 
Hershy  v.  Clarksville  Institute,  16  Arh.  128. 
And  see  Miller  «.  Mariner's  Church,  7  Me.  (7 
Chreerd.)  51;  Burdine  v.  Grand  Lodge  of 
Alabama,  87  Ala.  N.  S.  47a 

66.  Where  a  corporation  created  K>r  pious 
and  charitable  uses,  were  made  the  residuary 
legatees  in  a  will, — Edd,  that  the  members 
were  competent  as  witnesses  on  the  question 
of  the  sanity  of  the  testator,  which  was  at 
issue  between  the  executors  and  the  heirs  at 
law.  Mass.  Supreme  Ct.  1811,  Kason  «. 
Thatcher,  7  Mass.  898. 

57.  So  the  pastor  and  members  of  a 
church  are  not  incompetent  to  prove  the 

m 

*  In  Venncmt,  members  of  a  loclety  orfsnlied  with  oor> 
porate  powers,  under  the  sUtate  for  the  support  of  the  gae> 
pel,  are  not  competent  witnesses,  at  common  law,  for  the 
corporation ;  nor  are  they  competent  under  the  act  of  1818, 
making  corporators  witnesses  In  tbdr  own  behalf  In  cer* 
tain  cases.  Vt,  Supreme  Ct.  1849,  Stone  v.  Bokifa^ 
Cong.  Soc  14  Fl.  86w 
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execution  of  a  will  contaimng  a  derise  to 
the  church.  Pa,  Supreme  Ct,  1851,  Davies 
f>,  Morria,  17  Pa.  St.  206. 

58.  In  soit  between  parties  who  are  liti- 
gating the  light  to  the  exclugive  use  of  a 
chorch,  one  of  the  membera  of  the  chnrch 
who  is  himself  no  party  to  the  suit,  is  a  com- 
petent witness.  Ky,  Ct.  of  Appeals^  1847, 
Hadden  v.  Chora,  8  B.  Monr.  70. 

59*  The  members  of  the  society  of  Shakers 
in  an  action  of  trespass  guare  daueum,  by 
the  deacons  of  the  society  for  an  ii\)ury  to 
the  common  property,  are  competent  wit- 
nesses, on  releasing  to  the  plainti£fs  their  in- 
terest in  the  action,  and  receiving  releases 
from  the  plaintifb  of  all  obligation  to  con- 
tribute to  the  costs  of  the  suit.  Me.  Bvr 
preme  Ct,  1820,  Anderson  v.  Brock,  8  Oreenl. 
348. 

For  any  disqualification  of  an  Officer  or 
Stockholder  in  a  corporation  to  testify,  serve 
as  arbitrator,  juror,  &c.,  in  litigation  affect- 
ing the   company,  see  Officebs;    Stock- 

HOLDEBfl. 

8.  Their  ri^^hte  of  aetiovu 

60.  Member's  right  to  sue  instead  of  com- 
pany. Where  persons  owning  lands  as  ten- 
ants in  common,  were  incorporated  for  the 
purpose  of  selling  the  lands  in  common, 
and  inaking  improvements  thereon,  and  the 
charter  was  accepted : — Edd^  that  the  title 
to  the  property  rested  in  the  corporate  body ; 
and  that  one  of  the  tenants  could  not  main- 


the  corporation  having  power  alone  to  sue  ; 
nor  to  enjoin  a  breach  of  covenant  on  the 
part  of  a  purchaser  of  the  corporation.  Oa. 
Supreme  Ct  1852,  Colquittv.  Howard,  11  Qa. 
656. 

61.  Where  members  of  a  corporation 
bring  an  action  on  behalf  of  the  corporation, 
the  complaint  must  allege  that  the  officers 
whose  duty  it  is  to  sue  have  been  requested 
to  institute  proceedings  for  that  purpose, 
and  have  refbsed  to  do  so.  N.  T.  Superior 
Ct.  Sp.  T.  1856,  Vanderbilt  «.  Garrison,  8 
Abb.Pr.  861;  N.  7.. Supreme  Ct.  Sp.  T. 
1858,  House  v.  Cooper,  16  How.  Fr.  202. 

62.  Where  a  church  is  composed  of  sever- 
al congregations,  any  one  or  more  of  such 
congregations,  if  incorporated,  may  main- 
tain a  bill  in  equity  in  behalf  of  itself  and 
other  congregations  belonging  to  that  church 
and  entitled  to  the  use  of  its  funds,  to  en- 


force the  execution  of  a  trust  in  favor  of  the 
church.  N.  J.  Chancery^  1887,  Associate 
Reformed  Church  in  Newburgh  v.  Trustees  of 
Theological  Seminary  at  Princeton,  3  Oreen^ 
Ch.77. 

OS.  ~  to  sue  associates.  Plaintiff  alleged 
that  he  and  the  defendants  were  members  of 
a  joint  sto^  company ;  that  defendants  ex- 
cluded him  from  sharing  in  the  business  or 
benefit  thereof;  that  they  received  much 
money  ftom  the  same,  and  refused  to  account 
with  plaintiff,  or  to  pay  him  anything,  Ac. 
Edd^  that  plaintiff^s  complaint,  if  its  aver- 
ments were  proved,  entitled  him  to  a  decree 
affirming  his  interest,  and  directing  an  ac* 
count.  CaL  Supreme  Ct.  1860,  Smith  e.  Pa- 
gan, 17  Col.  178. 

64.  The  business  of  a  joint  stock  trading 
company  was  to  be  managed  by  a  commit- 
tee, but  no  time  fixed  for  the  duration  of  the 
partnership.  The  directors  being  about  to 
send  a  vessel  on  a  voyage  which  some  of  the 
members  of  the  company  disapproved  of,  the 
latter  filed  a  bill  to  restrain  the  committee 
from  proceeding,  and  for  delivering  up  all 
books,  &c.  Heldy  that  as  the  partnership  was 
dissolved  at  any  moment,  the  court  would 
not  interfere.  It  only  does  so  when  the  act 
complained  of  tends  to  the  destruction  of 
the  partnership.  Chancery ^  1880,  MUea  «. 
Thomas,  0  Sim.  606. 

65. — tosoetheeorpontion.  The  general 
rule  is  that  a  member  of  a  corporation  is  not 
disabled  by  his  membership  from  maintain- 


tain  a  suit  to  enjoin  a  trespass  on  the  same,  ing  an  action  against  the  coiporate  body, 

X.1._ ±1 1 i -      _t_ X_  -  -    ■      .     >  J»  i»  ^  t  •  * 


upon  any  cause  of  action  he  may  have  against 
it.  Maee.  Supreme  Ct.  1807,  Gray  «.  Portland 
Bank,  3  Mau.  864 ;  S.  C.  Corut.  Ct.  1797, 
Waring  V.  Catawba  Co.  2  Bay^  109 ;  Col.  Su- 
preme Ct.  1855,  Bamstead  «.  Empire  Mining 
Co.  5  Col.  299  ;  Arh.  Supreme  Ct.  1857,  Bsep. 
Booker,  18  Ark.  888.  Compare  Schrick  «. 
St.  Louis  &c.  Co.  84  Mo.  423 ;  ELnab6  u.  Ter- 
noc,  16  La.  Ann.  18 ;  Culberton  «.  Hubush 
Nav.  Co.  4  McLean^  544. 

66.  A  court  of  equity  cannot,  at  the  in- 
stance of  one,  or  of  a  minority  of  corpora- 
tors, interpose  to  prevent  an  appropriation  of 
the  corporate  fund  to  the  purposes  for  which 
it  was  raised,  against  the  decision  of  a  ma- 
jority of  the  managers  appointed  under  the 
charter.  Ky.  Ct.  of  Appeals^  1847,  Fountain 
Ferry  Tump.  Road  Co,  v.  Jewell,  8  B.  Monr. 
140. 

67.  Land  was  conveyed  to  two  persons  in 
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trust  for  an  rmorganized  religious  society, 
and  upon  its  organization  the  legal  and  equi- 
table title  to  the  estate  was  vested  in  the 
society,  npon  condition  that  they  should 
hold,  occupy,  and  improye  the  same  for  re- 
ligious woiship,  and  support  a  minister  there. 
Held^  that  the  minister,  and  a  minority  of 
the  society,  not  being  pewholdars,  nor  hav- 
ing paid  any  purchase  money,  could  not 
maintain  a  bill  in  equity  to  restrain  the  so- 
ciety from  reconveying  the  estate  to  the  trust- 
ees, discharged  of  any  trust ;  nor  to  compel 
them  to  permit  the  minister  to  preach  in  the 
house.  Man,  Supreme  Ct.  1868,  Clark  «. 
Evangelical  Society  in  Quinc^,  12  Chray,  17. 
08.  Although  a  policy  holder  in  an  in- 
surance company  has,  by  virtue  of  his  con- 
tract, no  priority  over  other  creditors  of  the 
company,  and  cannot  interfere  with  the  di- 
rectors in  their  management  of  the  business 
under  the  provision  of  the  deed  of  settle- 
ment, he  is  entitled  to  file  a  bill  to  restrain 
acts  by  the  directors  in  direct  violation  of 
their  powers,  such  as  a  transfer  of  the  busi- 
ness and  funds  of  the  company  to  another 
company,  without  first  setting  apart  a  fund 
to  provide  for  the  claims  of  the  policy  hold- 
ers. F.  Clum,  Ct  1864,  Adelbert  t>.  Leaf,  1 
Mem.  <Si  M.  681 ;  10  Law  Tim^s,  JV.  8, 185 ; 
12    Week.  Bep.  462. 

69.  Exeeption.  Where  in  an  action  by  a 
member  of  a  joint  stock  association  to  enforce 
a  dissolution,  it  appeared  that  the  nominal 
plaintiff  was  not  the  real  party  in  the  suit, 
but  that  the  suit  was  prosecuted  wholly  at 
the  j\nstigation  and  in  the  interest  of  rival 
companies, — Held^  that  this  was  fatal  to  the 
suit.  An  illusoiy  suit  in  the  name  of  a  share- 
holder, but  really  prosecuted  by  and  in  the 
interest  of  a  rival  and  competing  company 
cannot  be  maintained  for  the  purpose  of  dis- 
solving or  restraining  an  association  or  com- 
pany of  which  the  nominal  plaintiff  may  be 
a  member.  N.  T.  Supreme  Ct.  Sp.  T.  1867, 
Waterbury  «.  Merchants'  Union  Express  Co.  8 
AVb.  Pr.  N.  S.  168;  S.  P.  V.  Chan.  Ct.  1868, 
Filder  id.  London  &c.  Railway  Co.  1  Hem.  &  M, 
489. 

70.  An  information  of  quo  warranto  refus- 
ed, to  a  corporator  who  appeared  to  be  the 
mere  tool  of  some  other  person,  on  whose 
application  a  writ  would  have  been  refused. 
Rex  «.  Stacey,  1  Bumf.  AE.\\  Rex  «.  Cud- 
lipp,  6  Jhimf.  d  B.  503 ;  Rex  v.  Trevenen, 
2Ba/m.  d  Aid.  479. 


For  applications  of  these  principles  to  ac- 
tions by  shareholders  in  stock  companies,  see 
Stoceholdebs. 

For  the  duty  of  a  member  to  serve  as  an 
Officer,  and  for  bis  right  to  compensation 
for  any  services  rendered  to  the  company,  see 
Officbbs. 


MIKING  COMPAKIES. 

1.  What  acertiflcate  of  incorporation  of  a 
mining  company  must  set  forth, — see  HaniB 
f>.  McGregor,  29  Cal.  124. 

2.  Power  to  contract  A  purchase  by  a 
mining  company  of  certain  property  neces- 
sary for  their  business  of  smelting ;  and  an 
agreement  by  them  to  assume  a  contract 
which  their  vendors  had  made  relative  to 
carrying  ore  to  market, — Edd^  within  the 
scope  of  their  business.  Moss  v.  Averell,  10 
if.  T.  (6  Seld.)  449. 

8.  —  to  increase  the  capitaL  When  and 
how  the  complement  of  shares  allowed  by 
the  charter  of  incorporated  mining  company 
may  be  increased,  wTiat  manner  and  when. 
Smith  V.  North  American  Mining  Co.  1  Neo. 
428. 

4.  Power  of  a  saperintendent  of  a  mining 
company  to  bind  the  coiporation, — stated 
Gillig  V.  Lake  Bigler  Road  Co.  2  Net.  214. 

5.  A  manager  of  a  mine  is  authorized  to 
incur  debts  for  wages  and  goods  necessaiy 
for  carrying  on  the  mine.  Chancery y  1858, 
Be  German  Mining  Co.  19  Eng.  L.  <&  Eq.  591 ; 
22  Law  J.  N.  8.  Ch.  926 ;  17  Jur.  745. 

6.  By  the  deed  of  association  of  a  mining 
company  it  was  provided,  that  the  affairs  of 
the  company  should  be  managed  by  a  com- 
mittee of  seven  shareholders,  called  managing 
directors,  and  they  were  empowered,  at  their 
meetings,  to  vote  by  proxy ;  and  B.  was  ap- 
pointed the  resident  director,  or  manager,  to 
superintend  the  mine  and  the  local  concerns 
thereof,  hire  workmen,  provide  machineiy, 
&c.,  but  subject  to  the  instructions  he  might 
from  time  to  time  receive  from  the  managing 
directors,  to  whom  he  was  to  transmit 
monthly  accounts  of  the  ore  raised;  wages 
paid,  &c.,  and  a  frill  statement  of  all  debts 
and  liabilities  due  from  the  company ;  with  a 
proviso  that  he  should  not  expend  or  engage 
the*  credit  of  the  company  for  any  sum  not 
exceeding  502.  in  any  one  month,  without  the 
express  aiithority,  in  writing,  of  three  of  the 
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managing  directors: — ffdd^  that  this  deed 
did  not  authorize  B.  to  draw  or  accept  bills 
of  exchange  in  the  name  of  the  company, 
even  for  the  necessary  purposes  of  the  mine^ 
-without  the  express  authority  of  the  manag- 
ing directors.  Much.  1847,  Brown  «.  Byers, 
16  Law  J.  IT,  8.  112;  16  Mees.  <&  W.  252. 

7.  The  members  of  a  mining  company 
have  authority,  by  law  (in  the  absence  of 
any  proof  of  a  more  limited  authority),  to 
bind  each  other  by  dealings  on  credit,  for 
the  purpose  of  working  the  mines,  if  that  ap- 
pear to  be  necessary  or  usual  in  the  man- 
agement of  mines.  Exch.  1840,  Tredwen  «. 
Bourne,  6  Mees.  <S>  W.  461 ;  4  Jur,  747. 

^  Member's  Interest.  An  original  mem- 
ber of  an  incorporated  mining  comply 
flailed  to  pay  an  assessment  on  his  stock,  and 
the  same  was  sold  at  public  auction.  He  then 
sued  the  company  for  his  undivided  propor- 
tion of  the  mining  claim,  as  it  existed  prior 
to  the  incorporation  of  the  company.  Held^ 
that  the  action  could  not  be  maintained ;  it 
being  for  a  specific  interest  in  the  corporate 
property.  Col.  Supreme  Ct,  1861,  Smith  v, 
Maine  Boys'  Tunnel  Co.  18  Cal  111. 

9.  It  seems  that  an  original  corporator  in  a 
mining  company,  whose  property  is  a  mining 
claim,  to  be  held  only  by  occupation  andpos- 
sesmon,  cannot  question  the  title  of  the  cor- 
poration to  property  held  by  it  at  and  since 
its  formation.    Ih. 

Bee  also,  Masttfactubing  Comfaiobb. 


MISBEHSAKOB. 


InDIOTMJ&NT. 


MISNOKEB. 

[Under  ttilshead  we  sUtod  caaet  upon  the  efRect  of  errors  In 
glTlng  the  nunee  of  oorpoimtioni ;  whether  ooenrring  in 
eontrftctA,  statates,  wIUb,  legal  proceedings,  or  othenrttc; 
The  legal  toffldency  of  abbreviations,  is  alro  included. 
The  prlndfrfes  which  gorem  the  selection  and  corrtet 
«M  of  the  eotporate  name,  are  vnder  Nasol] 
« 

1.  The  general  role  in  respect  to  errors  in 
naming  a  corporation  in  written  instruments, 
is  that  the  name  must  be  in  substance  the  true 
name ;  but  need  not  be  identical  in  every 
word  and  syllable.  See  Case  of  Mayor  &c.  of 
Lynne,  10  Co,  1226 ;  Alock  «.  Alray,  11  Co, 


186 ;  Rex  v.  Haughley,  4  Bam.  A  Ad,  655 ; 
Croydon  Hospital  v,  Farley,  6  Taunt  467. 

2*  Mere  matter  of  addition  does  not 
amount  to  a  misnomer.*  Meltor  f .  Spate- 
man,  1  Saund,  340,  a, 

8.  Transposition  of  the  words  composing 
the  name  is  not  always  important,  if  it  is  evi- 
dent what  corporation  is  intended.  lU.  JSu" 
preme  Ct.  1862,  Chadsey  «.McCreery,27  JiZ. 
25S. 

4.  Misnomer  in  agreements.  A  departure 
from  the  strict  style  of  a  c^poration  will  not 
avoid  its  contract,  if  it  substantially  appears 
that  the  particular  corporation  was  intended. 
And  a  latent  hmbiguity  may,  under  proper 
averments,  be  explained  by  parol  evidence  to 
show  the  intention.  Pa.  Supreme  Ct.  1820, 
Berks  &  Dauphin  Tump.  Co.  v.  Myers,  6  Serg, 
(t  H.  12;  Ohio  Supreme  Ct.  1840,  Milford  & 
Chillicothe  Tump.  Co. «.  Brush,  10  Ohio,  111; 
S.  P.  Mass.  Supreme  Ct.  1818,  Medway  Cot- 
ton Manufactory  v.  Adams,  10  Mass.  860. 

5.  A  contract  is  not  avoided  by  the  mis- 
naming therein  of  the  corporation  with  which 
it  is  made.  JVI  J.  Chancery,  1861,  Hoboken 
Building  Association  v.  Martin,  2  Bead.  427. 

6.  —  in  bonds,  t  A  mistake  in  the  name 
of  the  corporation,  in  the  official  bond  of  a 
cashier  of  a  bank,  by  the  omission  of  the 
words  "  and  company,^'  does  not  render  the 
bond  invalid.  Kf/.  Ct.  of  Appeals,  1824,  Pen- 
dleton V,  Bank  of  Kentucky,  1  T,  B,  Monr. 
171. 

7.  —  in  deeds,  t  A  variation  from  the  pre- 
cise name  of  a  corporation,  when  the  tme 
name  can  be  collected  from  the  instrument, 
or  is  shown  by  proper  averments,  will  not 
invalidate  a  conveyance  by  or  to  a  corpora- 


*  The  addition  to  a  lease  made  by  the  preddent  and  schol- 
ars of  Corpus  Christi  College  in  Oxford  by  the  name  of  presi- 
dent and  scholars  of  Corpus  Christi  College  in  Ozon  of  the 
words  in  eomitatu  Omon^ — Seld^  not  to  be  a  material  vari- 
ance.   See  Dumper  r.  Syms,  Cro.  Mia.  816. 

t  The  old  name  of  a  corporation  iras,  *'  mayor,  masters, 
end  burgesses ; "  by  a  new  charter,  their  name  was  changed, 
and  by  that  name,  a  mayor  d4  facto,  Ac.,  made  a  bond, 
which  was  put  in  suit  against  them  by  their  old  name  with 
an  alUu  dictv9 ;  the  bond  was  held  good,  but  that  they 
were  not  well  sued.  Knight  «.  Corp.  of  Wells,  1  InUtc 
606,519. 

%  Where  a  deed  is  made  to  a  corporation,  by  a  name  vary- 
ing trovx  the  true  name,  they  may  sue  in  their  tme  name, 
snd  avCT  in  the  declaration,  that  the  defendant  made  the 
deed  to  them,  by  the  name  mentioned  In  the  deed.  And  an 
allegation  that  defendants  acknowledged  themselves  to  bo 
bound  unto  the  plalntiffli,  by  the  description  of,  Ac.,  Is 
equivalent  to  sudi  an  averment  [10  Co.  126,  b ;  1  Kyd  on 
Corp.  887.]  K  Y.  Supreme  a.  1816,  N.  T.  AfHcao  Society 
«.  Varick,18  JohM.S^ 
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HatL  Ky,  Ct.  of  AppeaU,  1854,  Kentucky 
Seminary  u.  Wallace,  15  B.  Ifonr,  85 ;  Ala. 
Supreme  Ct  1851,  Douglass  «.  Branch  Bank 
at  Mobile,  10  Ala,  K  8.  659.  And  see  Bank 
of  Tennessee  «.  Burke,  1  Coldw,  628;  also 
Deeds,  10. 

8.  Where  a  deed  was  executed  with  the 
corporate  seal,  by  the  chairman  of  the  board 
of  trustees  of  the  Kentucky  Seminary,  its 
corporate  name,  in  the  name  of  the  Kentucky 
Academy,  and  it  appeared  that  there  was  no 
such  corporation  m  existence  in  the  State  as 
the  Kentucky  Academy, — Hdd^  that  the 
instrument  might  be  admitted^  evidence  to 
show  the  grantee's  title,  and  that  the  corpo- 
ration had  power  to  sell  and  convey  the  land. 
The  words  seminary  and  academy  are  gener- 
ally regarded  as  synonymous.  Ky.  Ct.  of 
AppealSy  1854,  Kentucky  Seminary  «.  Wal- 
lace, 15  P.  Monr.  85 

9.  In  legal  proceedings.*  Debts  due  to  a 
corporation  must  be  sued  for  in  the  corporate 
name,  and  cannot  be  recovered  in  an  action 
15rought  in  the  name  of  A.  B.,  president,  &c., 
and  directors  of  such  company.  N.  C.  Supreme 
Ct.  1887,  Brittain  V.  Newland,  2  Dev.  A  B.  868. 

10.  Where  a  corporation  declares  by  a 
name,  with  which  the  description  in  the 
charter  does  not  exactly  correspond,  but  it 
appears  that  there  is  a  body  politic  substan- 


Where  a  deed  Is  made  to  a  corporatton  by  its  true  name, 
and  a  salt  Is  oommenced  against  the  corporation  with  a  dif- 
ferent name,  on  a  condition  in  said  deed,  an  assignment  of 
the  deed,  or  a  change  of  the  name,  most  be  averred,  and 
must  be  proved  where  the  general  Issue  has  been  inter. 
posed.  Ill,  Supreme  Ct.  1868,  JoUet  Aa  K.  B.  Co.  «. 
Jones,  80 /».  221. 

If  Uie  king  grants  land  onto  a  corporation  by  another 
name  than  that  which  they  were  named  before,— the  lands 
pass,  and  the  letters  patent  operate  as  a  new  charter. 
Dean  Ac.  of  Christ  Church  «.  Parot,  4  Ltcn.  190. 

*  In  general,  misnomer  in  a  suit  by  corporation  can  only 
be  taken  advantage  of  by  plea  in  abatement  lU.  Supreme 
CL  1863,  Hoereth  v.  Franklin  Mill  Co.  80  III.  161.  And  see 
Mellor  «.  Spateman,  1  Sound.  840,  a;  Mayor  ke.  of  Slaf. 
ford  «.  Bolton.  1  Boe.  A  P.  40. 

If  a  corporation  be  sued  by  a  name  varying  only  in  wwds 
and  syllables,  and  not  in  substance,  flnom  the  true  name,  the 
misnomer  must  be  pleaded  In  abatement ;  otherwise  It  will 
not  be  regarded.  But  if  the  name  be  mistaken  in  substance, 
the  suit  cannot  be  regarded  as  against  the  corporation. 
ilT.  ff.  Superior  Ct.  1881,  Bumham  v.  Strafford  County 
Savings  Bank,  6  i^.  /T.  446;  &  P.  Briggs  «.  Nantucket 
Bank,  6  JToM.M. 

Amendment  of  a  writ,  In  respect  to  the  name  of  a  coipora* 
tlon  plaintiff,  allowed,  In  a  special  case.  Sherman  «.  Pro- 
prietors of  Connecticut  River  Bridge,  11  Maw.  88&  And  see 
Lea  «.  American  k  G.  Canal  Co.  8  Ahh.  Pr.  N.  S.  1. 

A  Judgment  against  a  corporation,  omitting  part  of  the 
corporate  name ;  may  be  amended  by  the  docket  roily 
Healings  «.  Mayor  Ac  of  London,  Cro.  Car.  574. 


tially  answering  the  appellation,  the  declara- 
tion will  be  held  good.*  K.  B.  1818,  ^layor 
&c.  of  Maiden  v.  Miller,  1  Bam.  dk  Aid.  699; 
Kentucky  Seminary  «.  Wallace,  15  B.  Monr.  85. 

11.  In  an  action  against  an  incorporated 
bank,  the  writ  described  the  defendants  by 
their  corporate  name  of  the  president  and 
directors  of  the  Marine  Bank  of  Baltimore. 
The  declaration  was  against  ^*the  said 
Marine  Bank ; "  and  the  plea  was,  that  the 
Marine  Bank  did  not  assume,  and  the  ver- 
dict and  judgment  used  the  corporate  name. 
Heldy  that  the  declaration  was  sufficient.  Md, 
Ct.  of  Appeals,  1818,  Marine  Bank  of  Balti- 
more f .  Biays,  4  Earr.  &  J.  888. 

12,  It  9eem%  that  a  judgment  against^a 
corporation  by  a  wrong  name  is  void.  Brit- 
ton  «.  Gradon,  1  Ld.  Baym.  117. 

18.  That  a  writ  of  mandamus  addressed 
to  a  corporation  otherwise  than  by  its  true 
name  is  void, — see  Rex  «.  Mayor  of  Ripon, 
Sail'.  488 ;  Rex  f>.  Morris,  Ld.  Baym.  1238. 

14.  A  corporation  must  prosecute  crimi- 
nally in  their  corporate  name ;  and  the  addi- 
tion of  such  name  as  a  description  of  the 
persons  of  which  the  corporation  is  com- 
posed, is  not  sufficient  in  an  indictment.  Bee 
Rex  a.  Patrick,  1  Leach  Cr.  Cos.  258. 

15.  Accuracy  is  required  in  stating  the 
name  of  a  corporation  in  all  criminal  pro- 
ceedings in  which  they  are  concerned.  Thus 
a  coroner^s  inquisition  describing  an  engine 
causing  the  death  of  a  party,  as  the  goods 
and  chattels  of  the  "  Proprietors  of  the  Hull 
or  8elby  Railway,"  was  quashed ;  that  not 
being  the  name  of  the  corporation.  B^xh^ 
1841,  Regina  v.  West,  2  Ehig.  BaUw.  Cae. 
618. 

16.  —  in  notice.  A  notice  served  on  the 
clerk  of  the  B.  Railway  Co.  at  their  office, 
was  addressed  "  to  the  B.  &  0.  Railway  Co.** 
There  was  no  such  company  as  the  last 
named,  but  the  B.  railway  ran  from  B.  to  C ; 
and  the  company  had  not  been  misled.  Held^ 
a  good  notice.  Ihxh.  1854,  Eastham  v.  Black- 
bum  Railway  Co.  25  Eng.  L.  <fc  Eq.  498 ; 
28  Laio  J.  JV.  S.  Ezch.  199. 

1 7.  A  misnomer  of  the  corporation,  in  a 
public  notice  to  subscribers  for  stock  to  pay 


*  The  plaintlfb  raed  by  the  name  of  "  UteNatlooal  Bank 
of  8t  Charles,"  the  name  given  by  the  diaitcr  of  the  king 
of  Spain  was  "*  The  Bank  of  8t  Charles.**  Beld^  no  Tari- 
anee,  the  bank  being  in  fkct  a  nationid  one.  Nattonal  Bank 
of  St.  Chariest;. I>e  Bemal  i,  1  Car. ^  /^  MS;  i?|rai»  ^ 
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inBtallments,  is  immaterial  in  an  action  by  the 
corporation  to  recover  the  installment.  Pa, 
Supreme  Ct,  lB41,Gray«.  MonongahelaNay. 
Co.  2  WatU  4t  8.  156. 

18.  —  In  promissory  note.  A  note  pur- 
porting to  be  the  promise  of  *^The  President 
and  Directors  of  the  Woodstock  Glass  Co.*' 
and  signed  "  W.  H.,  President,"  is  bmdmg 
on  the  company,  although  their  real  name 
was  **  The  Woodstock  Glass  Company."  N, 
F.  Supreme  Ct.  1828,  Mott  v.  Hicks,  1  Cow, 
518;  8.  P.  1887,  Brockway«.  Allen,  17  Wefid. 
40;  [nd.  Supreme  Ct,  1889,  Pitman  «.  Kint- 
ner,  5  Blaekf,  250. 

19.  A  joint  stock  copartnership,  whose 
proper  title  by  the  deed  of  settlement  was 
"  The  Union  Bank  of  Calcutta,"— JKjW,  suffi- 
ciently described  in  a  promissory  note  under 
the  name  of  '*  The  Proprietors  of  the  Union 
Bank  of  Calcutta."  Exeh,  1855,  Forbes  v. 
Marwhall,  82  Eng,  L,  &  Eq.  589;  11  Exch, 
166. 

SO.  —  in  statute.  That  although  a  cor- 
poration be  misnamed  in  an  act  of  Parlia- 
ment, yet  if  there  is  enough  from  which  to 
tell  what  corporation  is  meant  by  the  legisla- 
ture, the  statute  is  not  thereby  rendered  in- 
operatives, — see  Chancellor  of  Oxford's  Case, 
10  Co,  44,  57,  h, 

21.  ->  in  tax  list.  The  corporate  name  of 
a  company  was  the  *^  Souhegan  Nail,  Cotton 
&  Woolen  Factory."  A  tax  assessed  against 
the  company  was  entered  in  the  tax  list, 
as  against  the  "  Souhegan  Nail,  Cotton 
&  Woolen  Corporation."  It  appeared  that 
there  was  no  other  corporation  of  that  name 
in  the  town. — Beld^  that  the  corporation 
was  substantially  described  by  its  corporate 
name,  and  that  the  tax  was  legally  assessed. 
N.  H.  Superior  Ct,  1884,  Souhegan  Nail  &c. 
Factory  «.  McConihc,  IKE  809. 

22.  —  In  win.  A  mistake  in  the  name  or 
description  of  a  devisee  will  not  vitiate  the 
deviBe,  where  the  intention  of  the  testator  is 
clearly  ascertained,  and  the  corporation 
really  intended  by  him  is  identified.  Mate, 
Supreme  Ct.  1826,  First  Pariah  in  Sutton  v. 
Cole,  8  Pick.  232 ;  Vt,  Supreme  Ct,  1851, 
Button  V,  American  Tract  Society,  23  VU 
886;  Md,  Ct,  of  AppeaU,  1852,  Vansant  «. 
Roberts,  8  Md,  119.  And  see  Chapin  «. 
School  District  &c.  35  K  K  445. 

28.  A  devise  to  a  municipal  or  other  cor- 
poration of  a  local  character,  though  it  be 
xnionamed  in  the  devise,  is  good,  if  the  name 


in  the  devise  be  that  by  which  the  corpora- 
tion is  popularly  known,  and  it  is  distinguish- 
ed sufficieUtly  from  other  bodies.  See  Chan- 
cellor of  Oxford's  Case,  Co,  44, 57  b ;  Foster  v, 
Walter,  Cro,  Eliz,  106;  C,P,  1817,  Attorney 
General «.  Mayor  &c.  of  Rye,  7  Taunt,  546 ; 
1  Moare^  267. 

24.  A  claim  of  a  religious  society  to  a 
legacy  will  be  sustained,  if  all  the  circum- 
stances indicate  that  this  and  no  other  socie- 
ty was  intended,  although  the  name  of  the 
association  is  not  stated  with  precision  in 
the  wilL  Me.  Supreme  Ct,  1858,  Preachers' 
Aid  Society  «.  Rich,  45  Me,  552. 

25.  A  legacy  may  be  given  to  a  corpora- 
tion either  by  its  corporate  name  or  by  de- 
scription ;  if  in  the  latter  case  the  corporation 
is  so  defined  as  to  be  distinguished  from  every 
other.  [1  Jarm.  on  Wills,  880 ;  Ang.  &  A. 
on  Corp.  60;  Hob.  29,  a;  11  Co.  20,  b.] 
K  T,  Ct,  of  AppeaUy  1854,  N.  Y.  Institution 
for  the  Blind  c.  How,  10  if.  T,  (6  Seld.)  84. 

26.  Under  a  bequest  to  "the trustees  of 
the  institution  for  the  instruction  and  main- 
tenance of  the  indigent  blind  in  the  city  of 
New  York :" 

Held,  1.  That  plaintiffs,  "The  New  York 
institution  for  the  Blind,"  could  not  take 
the  bequest  as  made  to  them  by  name. 

2.  But  that,  as  it  appeared  that  there  was 
no  other  institution  for  the  blind  in  that  city, 
and  that,  although  the  plaintiffs  were  char- 
tered for  the  purpose  of  instructing  blmd 
children,  without  regard  to  their  indigence 
and  without  provision  for  their  maintenance^ 
the  State  had  for  several  years  placed  certain 
indigent  blind  persons  between  eight  and 
twenty-five  years  of  age,  in  their  institution, 
to  be  maintained  and  instructed  at  the  ex- 
pense of  the  State, — Eeld,  that  the  plainti£b 
were  sufficiently  deeeribed  to  entitle  them  to 
the  legacy,  and  this  though  their  officers  were 
entitled  managers,  and  not  trustees.    lb, 

27.  Where  a  testator  gave  a  legacy  to  the 
"Boys'  Asylum  and  Farm  School,"  and  it 
appeared  that  there  was  no  institution  or  as- 
sociation of  any  similar  name,  except  a  body 
incorporated  by  the  name  of  the  "Boston 
Asylum  and  Farm  School  for  Indigent  Boys," 
— Eeld,  that  the  latter  corporation  was  en- 
titled to  the  legacy.  Ma»$.  Supreme  Ct,  1844, 
Minot  9,  Boston  Asylum  &c.  for  Indigent 
Boys,  7  Mete,  416. 

See  also,  Bbtisb,  14,  26. 
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1CONSY2B  CORPO&ATIONB. 

[The  lUtutes  of  New  Tork  oontaln  a  lomewhat  ■jstomatf c 
eode  of  provisloni  regulating  the  management  of  **  mon- 
9ytA  corporaUoDt."  We  give  under  thia  title  the  a4JwU- 
cadonfl  under  these  it^utes  which  eeem  likely  to  be  of 
general  application  where' similar  atatatea  exist,  and 
which  have  not  foand  a  more  apfiroprlate  plan  under 
other  titles ;  and  we  also  present  the  prorisions  of  stat- 
utes abjudicated  upon,  in  Juxtaposition  with  the  cases. 
Many  other  provtsions  of  the  New  Tork  statutes,  equally 
important  within  that  State,  hut  which  are  not  necessary 
to  the  understanding  of  New  York  decisions  elsewhere 
seryioeable,  exist ;  but  should  be  examined  In  the  statute 
books  themselves.] 

1.  The  term  "moneyed  corporations,"— *s 
used  in  1  N.  Y.  Rev.  Stat  pt.  1,  ch.  18,  tit.  2,— 
declared  to  mean  every  corporation  having  bank- 
ing powers,  or  havinfr  the  power  to  make  loans 
upon  pledges  or  deposits,  or  authorized  by  law 
to  make  insarances.    1  i^.  T.  Rev.  Stat.  598,  §  51. 

2.  A  mutual  insurance  company  is  within 

the  above  mentioned  definition.*   JV.  F.  Sup. 

Ct.  8.  T,  1858,  HiU  v.  Reed,  16  Barb,  tOO/ 

8.  Prohibitions.  The  **  directors  "  of  mon- 
eyed corporations  forbidden: 

1.  To  make  dividends  except  from  surplus 
profits. 

2.  To  "  withdraw,"  Ac,  *'  any  part  of  the  capi- 
tal stock." 

8.  To  disoou-.t  or  receive  any  evidence  of  debt 
"  in  payment  of  any  installment  actually  called  in 
and  required  to  be  paid,  or  with  the  intent  of 
providing  the  means  of  making  such  payment." 

4.  To  receive  or  discount  any  evidence  of  debt,* 
"  with  the  intent  of  enabling  any  stockholder  to 
withdraw  any  part  of  the  money  paid  in  by  him, 
on  his  stock. 

6.  To  apply  any  funds  of  the  corporation  ex- 
cept surplus  profits  to  the  purchase  of  shares  of 
its  own  stock. 

6.  To  receive  any  such  shares  in  payment,  Ac, 
of  any  debt  due  to  the  corporation,  except,  Ac. 

7.  To  receive  from  any  other  corporation  in 
exchange  for  shares  or  evidences  of  debt  of  their 
own  corporation,  those  issued  by  stich  other  cor- 
poration 

8.  9.  To  make  certain  loans  or  disoounts.  1 
iV.  r.  Rev,  Stat.  589,  g  1. 

4.  The  restrictions  imposed  by  the  above 

*  So  a  mutual  Insurance  company,  required  by  its  charter 
to  Inrest  its  premiums,  up  to  a  certain  amount,  ami  forbid- 
den to  make  dividends  therefrom,  Is  a  "  moneyed  corpora- 
tion," and  the  sum  so  Invested,  Is  **  capital "  within  the  provi- 
sions of  a  statute,  declaring  ^all  tnon&yed  or  stock  corpo- 
rations deriving  an  income  or  profit  from  their  capital,  or 
otherwise,  liable  to  taxation  on  their  capital.  If.  T.  CLqf 
JppsaU^  1851,  Mutual  Ins.  Ca  «.  Supervisors  of  Erie,  4 
jr.  Y.  (4  ComtU)  442;  &  P.  1888,  Sun  Mutual  Ins.  Oo.r. 
Mayor  Ac.  of  N.  T.  8  N.  Y.  (4  SM.)  241 ;  N.  Y.  Stipreme 
Ct.  1860,  Sun  Mutual  losuianoe  Co. «.  Mayor  Ac  of  N.  T. 
%Barh.4X». 

Hie  same  principle  apfrilea  to  the  case  of  a  life  insurance 
company,  notwithstanding  thai  by  Its  charter  the  represent, 
atives  of  each  person  insured  are  entitled  to  receive  from  the 
accumulated  fund  the  amount  for  which  his  life  was  insured, 
and  aiNToportionate  share  of  the  profits  accumulated  during 
the  policy.  If.  Y.  Ct  of  App$aUf  1867,  People  «.  Snper- 
yiiion  of  N.  T.  16  If.  Y.  424. 


I  are  binding,  not  alone  upon  the  direetori  of 
the  company  as  individnals,  but  npon  the 
oorpoTotion  iUdf.  The  object  of  the  legisla- 
ture was  to  prevent  the  corporation  from 
doing  any  of  Uie  acts  prohibited  in  this  sec- 
tion of  the  statute.  And  the  term  "  diiec^ 
ors  ^  is  used  for  the  corporation  itself  or  as 
the  board  or  body  exercising  the  corporate 
franchises,  by  whom  or  under  whose  direc- 
tion or  authority  alone  these  yiolationsi^ 
the  statutes  could  ever  occur,  if.  F.  Chan^ 
cery^  1887,  Bank  Commissioners  «.  Bank  of 
Buffalo,  6  Paige,  497. 

5.  Accepting  a  surrender  of  stock,  in  pay- 
ment of  securities  held  by  the  corporation  as 
a  part  of  their  capital,  is  a  fraud  upon  stock- 
holders and  creditors,  and  a  withdrawal  of 
capital  within  subdivision  2  of  the  aboTe 
section.  N.  T.  Chancery,  1848,  Johnson 
V.  Bush,  3  Ba/rb.  Oh,  207.  And  see  Nathan 
V,  Whitlock,  9  Paige,  152. 

6.  Subdivision  8  of  the  above  section  re- 
fers to  an  original  subscriber  for  stock,  and 
to  the  payment  of  the  sum  so  subscribed. 
The  object  of  this  provision  is,  to  require  an 
actual  cash  payment  of  the  whole  of  each 
subscription.  Subdivision  4  is  designed  to 
prevent  the  withdrawal  of  any  part  of  it  by 
a  discount  of  any  note  of  the  stockholder, 
with  the  intent  to  enable  him  to  withdraw 
it.  But  it  is  not  unlawful  for  a  bank  to  sell, 
on  credit,  shares  of  its  stock  which  it  may 
have  previously  purchased,  or  to  take  a  note 
for  the  amount,  payable  at  the  expiration  of 
the  stipulated  credit.  JVl  T.  Superior  Ct, 
1857,  U.  S.  Trust  Co.  c.  Harris,  2  Bosto.  75. 

7*  Directions  for  selling  shares  of  its  own 

stock  which  may  have  been  pledg^ed  to  a  money- 
ed corporation,  in  case  of  demolt  in  paying  toe 
debt     1  y,  Y.  Rn,  SUU,  591,  §  6. 

8.  Where  a  bank  discounts  a  note  upon  a 
pledge  of  shares  of  its  own  stock  aa  col- 
lateral security,  the  facts  that  such  shares  ara 
transferred  to  an  officer  of  the  bank  in  trust 
for  it,  that  they  are  not  sold  at  the  matmity 
and  non-payment  of  the  note,  and  that  tliey 
were  not  marked  off  as  a  reduction  of  thft 
capital  stock,  as  required  by  1  R«v.  Stat.  091, 
§  6,  constitute  no  defence  to  an  action  by  tlie 
bank  upon  the  note.  2f.  T.  Superior  CfL 
1869,  Butterworth  v,  Kennedy,  5  Bosw.  143. 

9.  Assignments  to  be  difect*  No  convey, 
anoe.  Ac,  or  "transfer  of  any  effects"  for  the 
benefit,  Ac,  of  a  moneyed  corporation,  shall  bo 
valid  miless  made  to  the  corporation  directly  and 
by  name.    Exceptions  as  to  aasignmentB  in  trust 
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for  oreditOTS,  or  under  inBolyent  laws.  1  iT.  JI 
i2w.  Stai.  591,  §  1. 

10*  A  loan  of  credit  to  a  moneyed  cor* 
poration,  under  an  agreement  that  the  eyi- 
dencea  or  seonritiea  so  loaned  shall  be  placed 
in  the  hands  of  a  third  person  as  trostee,  to 
be  used  by  him  as  he  may  deem  proper  for 
the  banefit  of  such  corporation,  and  a  pledge 
of  securities  by  the  corporation  to  such 
trustee  for  the  repayment  of  such  loan,  are 
yalid  transactions,  notwithstanding  the  pro- 
yiflion  (above  mentioned)  which  forbids  trana- 
fere  of  effects  for  the  use  of  a  moneyed  cor- 
poration, not  made  to  such  corporation  di- 
rectly and  by  name.  This  is  not  a  transfer 
of  effects.  N.  T.  Superior  Gt  1869,  Hol- 
brook  «.  Basset,  5  Bono,  147. 

11.  AnthoHty  for  making  transfer.    "Ko 

conveyance,  assignment,  or  transfer,  not  anthor- 
ized  by  a  previoos  resolution  of  its  board  of  di* 
rectors,  shall  be  made  by  any  sach  corporation, 
of  any  of  its  real  estate,  or  of  any  of  its  effects, 
exceeding  the  yalne  of  one  thousand  dollars ;  but 
this  section  shall  not  apply  to  the  issuing  of  prom> 
iasory  notes,  or  other  eyidences  of  debt,  by  the 
o£Bcers  of  the  company,  in  the  transaction  of  its 
ordinary  business ;  nor  to  payments  in  specie  or 
other  current  money,  or  in  bank  bills,  made  by 
such  officers ;  nor  snail  it  be  construed  to  render 
yoid  any  conveyance,  assignment,  or  transfer,  in 
the  hands  of  a  purchaser  for  a  valuable  consider- 
ation, and  without  notice."  1  J^,  F,  Hev,  8tak 
591.  8  8. 

12.  The  above  provision  only  extends  to 
such  moneyed  corporations  as  are  by  their 
charters  subject  to  the  management  of  a 
board  of  directors,  trustees,  or  other  officers, 
if.  T.  Supreme  C^.  1845,  OiUett «.  Campbell^ 
1  Den.  520. 

18.  Exchanges.  That  an  exchange  of  se- 
curitits  is  within  the  operation  of  a  statute 
prohibiting  the  transfer  of  securities  of  a 
certain  description,  except  upon  certain  for- 
malities,— see  Highland  Bank  9.  Dubois,  5 
Urn.  558. 

14.  Ratiflcatiom  An  assignment,  though 
made  without  the  previous  resolution  of  the 
board  of  directors  required  by  the  above 
statute,  maybe  ratified  and  made  valid  by  a 
subsequent  resolution.  N.  T,  Superior  Ot, 
1849,  Palmer  v.  Tates,  8  Sanc^f,  187.  To  the 
same  effect,  Ct,  of  AppealSy  1857,  Curtis  «• 
Le&vitt,  15  Jf.  r.  9. 

15.  A  Judgment  held  by  a  bank,  and  by 
it  transfetred  by  assignment,  on  its  being 
paid,  is  not  a  part  of  the  effects  of  the  bank, 
requiring  a  resolution  of  the  board  of  direct- 
ors to  authorize  the  assignment.    ilT.  F.  (X 


<(f  AppeaU,  1854,  Ihio  «.  Crooke,  10  If.  F. 
(6  add.)  80. 

18.  Form  ef  resolve.  That  a  resolution 
of  the  directors  of  a  moneyed  corporation, 
authorizing  the  transfer  of  its  property,  need 
not  specify  the  precise  things  to  be  trans- 
ferred,—see  Holbrook  ft.  Basset,  5  Boew.  147  ; 
S.  P.  Brookman  v.  Metcalf,  Id.  439 ;  Elwell  v. 
I>odge,  88  Ba^.  886. 

1 7.  That  no  one  but  the  corporation  itself, 
its  stockholders,  or  creditors,  or  some  one 
claiming  under  it  or  them,  can  impeach  the 
validity  of  a  transfer  of  its  effects  on  the 
ground  that  it  exceeded  $1,000  in  amount^ 
and  was  not  authorized  by  a  previous  reso- 
lution,—see  Eno  V.  Crooke,  10  K  T.  (8  Sdd.) 
60 ;  Elwell  v.  Dodge,  88  Barb.  886. 

18*  Evidence  of  vote.  An  assignment  of 
property  of  a  corporation  stated  that  the  cor* 
poration  had  caused  its  seal  to  be  affixed  and 
the  assignment  to  be  signed  by  the  president, 
and  its  execution  to  be  attested  by  the  secre- 
tary. The  secretary  proved  its  execution 
before  a  commissioner  of  deeds,  for  the  pur* 
pose  of  having  it  recorded ;  testifying  that 
the  corporate  seal  was  affixed  by  authority 
of  the  corporation.  Edd^  primorfaeie  evi- 
dence that  the  assignment  was  authorized  by 
a  vote  of  the  board,  as  required  by  the  stat- 
ute, il^  F.  Chaj^eery^  1848,  Johnacm  «.  Bush, 
8  Barb.  Ch.  207. 

^  19.  lUghts  of  bona-llde  purchaser.  A 
transfer  of  the  effects  of  a  moneyed  corpora- 
tion, to  an  amount  exceeding  $1,000,  is  valid, 
as  to  a  holder  for  value  and  without  notice, 
notwithstanding  the  transfer  was  not  author- 
ized by  a  previous  resolution  of  the  direct- 
ors, N.  F.  Supreme  Ct.  1860,  Warner  •. 
Chappell,  82  Bofrb.  809. 

20.  Every  person  who,  for  any  considenh 
tion  that  the  law  judges  to  be  valuable,  has 
acquired,  directly  or  indirectiy,  a  legal  or 
equitable  titie  or  interest,  by  an  assignment 
or  transfer  fiom  a  moneyed  corporation,  is  to 
be  deemed  a  purchaser  within  the  meaning 
of  the  protecting  clause  in  the  above  men- 
tioned statute;  and  within  this  definition, 
every  assignee  of  a  bond  and  mortgage, 
whether  the  assignment  is  made  to  him 
directiy,  or  to  a  trustee  for  his  benefit  and 
security,  and  whether  it  is  made  absolutely 
or  as  collateral  security,  is  plainly  mduded. 
N.  T.  Superior  Ot.  1849,  Pahner  «.  Tates,  8 
8<m^.  187. 

21t  An  assignment  and  delivery  of  bonds 
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and  mortgages,  in  truBt  to  secure  certain 
bonds  of  the  corporation  proposed  to  be 
issued  as  the  foundation  of  a  loan,  though 
unauthorized  by  any  previous  resolution  of 
the  board  of  directors,  becomes  effectual,  by 
Tirtue  of  the  protecting  clause  of  the  above 
mentioned  statute,  the  moment  the  bonds  of 
the  company  intended  to  be  secured  by  it, 
come  to  the  hands  of  a  holder  for  value  and 
without  notice.    Tb, 

22.  Where  a  note  which  has  belonged  to 
a  moneyed  corporation,  comes  into  the  hands 
of  a  holder  for  value,  he  has  a  right  to  pre> 
Bume  that  it  was  transferred  in  punuanoe  of 
a  resolution  of  the  board  of  directors,  and  is 
therefore  protected  by  the  statute,  notwith- 
standing* the  transfer  from  the  corporation 
was  illegal  for  the  want  of  such  notice.  N,  V, 
Supreme  Ct,  1860,  Akin  «.  Blanchard,  82 
Barb.  £{27. 

23*  The  indorsee  of  a  note  exceeding 
(1,000,  indorsed  to  him  by  the  president  of 
an  insurance  company,  is  presumed  to  be  a 
hma-fde  purchaser  without  notice  of  the  fact 
that  the  transfer  was  unauthorized  by  a  pre- 
vious resolution  of  the  board  of  directors,  and 
the  burden  of  proving  such  notice  is  on  the 
party  alleging  it  K  T.  Superior  Ot  1840, 
Caryl «.  McElrath,  8  Sandf.  176 ;  S.  P.  1859, 
Ogden  D.Andre,  4  Bonff.  588.  And  sec  Palmer 
«.  Yates,  Id.  187. 

24.  Officer  deemed  to  have  notice.  A 
transfer  of  over  (1,000  worth  of  promissory 
notes,  by  a  cashier  to  a  director,  without  a 
previous  resolution  of  the  directors  authoriz- 
ing the  same,  is  void;  for  the  director  is 
chargeable  with  notice  as  an  officer  of  the 
bank,  and  cannot  be  a  lona-fidt  purchaser. 
8o  hdd,  where  there  was  some  evidence  also 
i>f  actual  notice.  N,  Y,  Ct.  of  Appeals,  1855, 
Oillet  f>.  Phillips,  18  N.  Y,  (8  Kern,)  114. 

25.  The  president  of  an  insurance  company 
took,  to  satisfy  a  claim  due  him,  notes  be- 
longing to  the  company,  with  their  indorse- 
ment, but  without  any  resolution  on  the  part 
of  the  directors.  HM^  that  the  transfer  was 
in  violation  of  the  statute  and  void,  and  he 
could  not  recover  on  the  note.  N.  Y.  Su- 
preme Ct.  Circuity  1857,  Marsh  «.  Brett,  16 
How.  Pr.  96. 

26.  Effect  of  notice.  Where  the  transfer 
is  unauthorized,  and  the  purchaser  has  no- 
tice, he  is  not,in  an  action  by  the  receiver 
of  the  corporation  to  avoid  the  sale  and 
recover  the  property  tranafened  or  its  pro- 


ceeds, entitled  to  recoup  or  be  allowed  the 
consideration  paid  by  him  to  the  bank. 
JVT.  r.  Ct,  of  Appeals,  1855,  GOlet «.  Phillips, 
ISN.  K(8  Kem,)lU. 

27.  Assiniinenis  in  contemplation  of  in- 

BOlvenCf .  No  assii^nment,  dkc,  by  any  moneyed 
corporation  when  iDSolvent,  or  in  contemplation 
of  insolvency,  with  the  Intent  of  giving  a  prefer- 
ence to  any  particular  creditor  over  othet  cred- 
itors of  the  company,  shall  be  valid.  1  N,  F. 
JUv,  8taL  591,  §9. 

28.  The  moment  a  moneyed  corporation 
becomes  insolvent,  the  rights  of  all  its  credit- 
ors attach  equally  to  all  its  assets,  and  who- 
ever takes  its  bills  afterward,  being  in- 
debted to  such  corporation,  takes  them  sub- 
ject to  this  right  of  all  the  creditors  to  share 
equally  in  its  assets.  JVI  Y.  Stipreme  Ct,  1861, 
Diven  «.  Phelps,  84  Barb.  224. 

As  to  the  validity  of  Assignments  by  cor- 
porations, see  Assignments. 

29.  Payment  or  transfer  made  by  a  corpo- 
ration, even  when  actually  insolvent,  is  not 
to  be  deemed  void  as  made  with  intent  to 
prefer  a  particular  creditor,  unless  the  intent, 
as  well  as  the  insolvency,  is  alleged  and 
proved.  K  Y.  Ct,  of  Appeals,  1857,  Curtis  «. 
Leavitt,  15  JV.  Y.  9, 109,  188,  198. 

80.  Thus  where  a  moneyed  corporation 
was  in  great  danger  of  insolvency,  if  not  act- 
ually insolvent^  but  its  officers  had  an  honest 
and  intelligent  expectation  that  it  would  be 
able  to  go  on  with  business  and  pay  all  its 
debts, — Held,  that  a  pledge  and  transfer  of 
assets,  consisting  of  bonds  and  mort^^agea 
received  from  subscribers  in  payment  for 
capital  stock,  to  secure  the  payment  of  bonds 
about  to  be  issued,  to  raise  money  upon,  was 
valid,  for  the  reason  that  no  intent  appeared 
to  prefer  any  particular  creditor.  lb.  And  see 
Leavitt  v,  Blatchford,  17  K  Y.  521. 

81.  Directors  who  violate  the  above  pro. 
visions  declared  personally  liable  to  creditors 
and  stockholders  of  the  corporation,  to  the  full  ex- 
tent of  any  loss  they  may  snstain  from  such  vidla> 
tion.*     1  N.  Y.  Rev.  Stat,  691.  §  10. 

82.  An  action  founded  on  the  above  section 
cannot  be  maintained  by  one  who  became 
owner  of  his  stock  q/l^r  the  alleged  violations. 
y.  Y.  Superior  Ct.  1858,  Mabey  v.  Adams^  8 
Boeie.  846. 

For  the  Personal  liability  of  directors  in 
corporations  generally,  instead  of  their  cor- 
porations, see  Individual  liabilitt. 


*  And  punishable  for  mlBdemeanor,  wbelher  aloiiihan< 
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KOBTGAGBS. 
L  Thbfowbb. 

n.  FOBM  ASD  BFFBCT. 

UL  ENFOBcraa. 

1.  When  implied.  The  general  right  to 
boiTow  money,  on  the  part  of  a  corporation, 
implies  the  power  to  mortgage  its  property, 
real  and  personal,  to  secure  the  payment, 
which  can  be  restrained  only  by  express  pro- 
hibition in  the  act  of  incorporation.  Md.  Ct. 
4>f  Appeals,  1852,  Susquehanna  Bridge  &c  Co. 
9.  General  Ins.  Co.  8  Md.  805 ;  N.  K  Supreme 
Ct.  1862,  Richards  v.  Merrimack  &  Conn. 
Kiyer  Raikoad,  44  N.  H,  137. 

2.  Where  the  charter  of  a  railroad  com- 
pany authorized  the  company,  in  express 
terms,  to  borrow  money  on  its  credit,  but  did 
not  confer  the  right  of  making  a  mortgage, 
— Hdd,  that  the  corporation  had  power  by 
virtue  of  its  implied  power  to  accomplish  the 
purposes  for  which  it  was  formed  to  mort- 
gage its  property  as  security  for  its  loans. 
Ky.  Ct.  of  Appeals,  1863,  Bardstown  &  Louis- 
yiUe  R  R.  Co.  v.  Metcalfe,  4  Mete,  199. 

8.  A  power  in  the  charter  *'  to  sell  and  dis- 
pose of,'*  clearly  gives  a  power  to  mortgage. 
Pa.  Supreme  Ct.  1888,  Gordon  «.  Preston,  1 
Watts,  9^. 

4.  Under  a  power  in  the  charter  to  hold 
real  estate  necessary  for  the  immediate  ac- 
commodation of  the  corporation  in  its  busi- 
ness, and  to  convey  the  same  for  its  use,  the 
corporation  have  power  to  mortgage  their 
real  estate  answering  this  description  to  se- 
cure their  debt.  If  the  mortgage  was  made 
for  the  use  of  the  corporation,  whether  given 
in  payment  of  a  debt,  or  as  security  either 
direct  or  collateral,  is  not  important.  N.  J. 
Chancery,  1882,  Leggett  v.  The  N.  J.  Bank- 
ing Co.  1  8axt.  541.  Compare  Taber  v.  Cin- 
chrnati  &c.  R.  R  Co.  15  Ind.  459. 

6.  A  power  to  mortgage  the  land  of  the 
society  for  the  purpose  of  building  thereon, 
authorizes  making  a  mortgage  to  secure  de- 
mands for  materials  and  labor  in  erecting  a 
building.  N.  T.  V.  Chan.  Ct.  1840,  Miller  v. 
Chance,  8  Edw.  899. 

6.  That  a  corporation  authorized  to  raise 
money  by  mortgage,  may  mortgage  to  a 
trustee  for  creditors, — see  Wright  «.  Bundy, 
11  Ind.  898. 

?•  A  power  to  pledge  the  franchises  and 
Tights  of  a  corporation,  implies,  as  incident 
thereto,  the  power  to  pledge  everything  that 


may  be  necessary  to  the  enjoyment  of  the 
franchise,  and  upon  which  its  real  value  de- 
pends. Ky.  Ct  of  Appeals,  1857,  Phillips  e. 
Winslow,  18  B.  Mcnr.  431. 

8.  A  power  to  purchase  lands  neoesBary 
and  convenient  for  the  prosecution  of  the 
works  of  a  corporation,  and  to  dispose  of  the 
same,  implies  a  power  to  mortgage  them  to 
secure  the  debts  of  the  company.  But  the 
mortgage  must  be  executed  in  conformity 
with  the  by-laws  of  the  company,  if  any  ex* 
ist  upon  the  subject,  or  it  will  be  voidable 
on  their  part.  Pa.  Supreme  Ct.  1888,  Gor- 
don V.  Preston,  1  Watts,  885. 

9«  Trustees  of  a  public  turnpike  with  pow- 
er by  statute  to  erect  houses  and  mortgage 
the  tolls,  are  not  authorized  to  mortgage  the 
toll  houses  or  gates;  the  act  expressly  pro- 
hibiting the  giving  of  preferences  to  creditors. 
K.  B.  1787,  Pairtitle  v.  Gilbert,  2  Duntf.  A  E. 
169. 

10.  A  power  given  by  a  charter  to  mort- 
gage for  a  particular  purpose,  does  not  abridge 
the  general  power  to  mortgage  for  the  securi- 
ty of  creditors.  Ala.  Supreme  Ct.  1849,  Mo* 
bile  A  Cedal  Point  R  R  Co.  e.  Talman,  15 
Ala.  K  S.  472. 

11.  A  corporation,  although  empowered 
by  a  special  provision  in  its  charter,  to  mort- 
gage its  effects,  &c,  for  a  particular  purpose, 
has  also  general  power  to  execute  a  mortgage 
for  the  security  of  creditors.  The  general 
powers  of  such  a  corporation  extend  to  the 
creation  of  a  lien  on  all  its  property,  without 
reference  to  the  mode  of  creating  the  debt 
Ala.  Supreme  Ct.  1847,  Allen  «.  Montgomery 
R  R  Co.  11  Ala.  JV.  S.  487. 

12.  Under  the  power  conferred  upon  offi- 
cers of  a  company  by  virtue  of  a  resolution 
of  its  board  of  directors,  of  mortgaging  ^^  the 
road  and  its  property,  &c." ; — Held,  that  the 
company  might  mortgage  the  railroad  with 
all  its  rights  and  privil^es.  Ky.  Ct.  of  Ap- 
peals, 1862,  Bardstown  A  Louisville  R  R 
Co.  f>.  Metcalfe,  4  Mete.  199. 

18.  An  authority  to  mortgage  a  railroad 
and  its  property  must  design  a  transfer  of  the 
light  to  operate  the  road.    lb. 

14.  Mortgage  of  the  firanehbe.  A  cor^ 
poration  cannot,  in  general,  mortgage  its 
franchise.  Even  a  charter  power  authorizing 
it  to  acquire  and  convey  all  such  property  as 
may  be  necessary  and  convenient  to  carry  in- 
to effect  the  objects  of  incoriwration,  wiU 
not  be  deemed  to  extend  to  the  franchise. 
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Ohio  Suprems  Ot,  1859,  Coe  «.  ColnmbTU  &c 
R  R  Co.  10  Ohio  St.  872,  877. 

15*  A  railroad  corporation  at  common  law 
has  no  power  to  mortgage  its  franchifie,  with- 
out authority  other  than  that  derived  from 
the  fact  of  its  own  incorporation.  jUoml  Su- 
preme Ct,  1865,  Commonwealth  «.  Smith,  10 
AOen^U^ 

16.  A  canal  company  cannot,  without  the 
consent  of  the  legislature,  mortgage  either 
its  tolls,  or  such  real  estate  as  is  necessary 
for  the  enjoyment  of  its  corporate  franchises. 
Pa.  Supreme  Ct.  1856,  Bteiner's  Appeal,  27 
Pa.  St.  818. 

17.  Among  the  franchises  of  a  corpora- 
tion is  that  of  being  a  body  politic,  with 
rights  of  succession  of  members^  and  of  ac- 
quiring, holding,  and  conveying  property, 
and  suing  and  being  sued  by  a  certain  name. 
Such  an  artificial  being,  only  the  law  can 
create,  and  when  created  it  cannot  transfer 
its  own  existence  ii^to  another  body,  nor  can 
it  enable  natural  persons  to  act  in  its  name, 
save  as  its  agents,  or  as  members  of  the, 
corporation,  acting  in  conformity  with  the 
modes  required  or  allowed  by  its  charter. 
The  franchise  to  be  a  corporation  is,  there- 
fore, not  a  subject  of  sale  and  transfer,  unless 
the  law  by  some  positive  provision  has  made 
it  so,  and  pointed  out  the  modes  in  which 
such  sale  and  transfer  may  be  effected.  But 
the  franchise  to  build,  own,  and  manage  a 
railroad,  and  to  take  tolls  thereon,  are  not 
necessarily  corporate  rights ;  they  are  capa- 
ble of  existing  in  and  being  enjoyed  by 
natural  persons,  and  there  is  nothing  in  their 
nature  inconsistent  with  their  being  assign- 
able. Whether  when  they  have  been  grant- 
ed to  a  corporation  created  for  the  purpose 
of  holding  and  using  them,  they  may  legally 
be  mortgaged  by  such  corporation,  in  order 
to  obtain  means  to  carry  out  the  puipose  of 
its  existence,  must  depend  upon  the  terms 
npon  which  they  are  granted,  or,  in  the  ab- 
sence of  anything  special  in  the  grant  itself^ 
npon  the  intention  of  the  legislature,  to  be 
deduced  frx>m  the  general  purposes  it  had  in 
.view,  the  means  it  intended  to  have  employ- 
ed to  execute  those  purposes,  and  the  course 
of  legislation  on  the  same  or  simUar  subjects ; 
or,  as  it  is  sometimes  compendiously  ex- 
pressed, upon  the  public  policy  of  the  State. 
U.  S.  Cire.  Ct.  (N.  H.)  1857,  HaUc.  BulUvan 
R  R.  Co.  11  LoKW  lUp.  N.  S.  18a 

18.  -*  of  fiitare  aeqiiisltloiis.     A  com- 


pany may  mortgage  its  property  to  secure 
future  advances  to  be  made  to  the  contractor 
of  the  company.  BoUe  Ct.  1866,  Crewer  &c. 
Mining  Co.  «.  Williams,  14  Law  Timee^  N.  8. 
93 ;  14  Week.  Pep.  444. 

19*  The  validity  of  a  railroad  mortgage 
upon  future  as  well  as  present  property,  and 
upon  the  franchises  and  jHrivileges  as  wcU  as 
actual  property  of  the  company,  under  special 
provisions  of  statute  governing  the  case — di»- 
terminted.  Coe  v.  Columbus  &c.  R  R  Co. 
10  Ohio  St.  872,  894. 

20.  —  alter  consolidation.  That  property 
of  one  of  several  cansolidating  railroad  com* 
panies  may  be  mortgaged  for  its  own  debts, 
even  after  the  consolidation, — see  Wright  c. 
Bundy,  11  Ind.  898. 

21.  Power  to  take  a  mortgage.  A  deed 
of  trust  is  a  mortgage,  and  therefore  a  bank- 
ing corporation  empowered  by  its  charter  to 
hold  land  mortgaged  to  it  by  way  of  secur- 
ity, may  take  a  deed  of  trust  on  real  estate 
for  the  security  of  debts  due  the  corpora- 
tion. Term.  Supreme  Ct,  1845,  Bennett  «. 
Union  Bank,  5  Humph.  612. 

22.  A  bank  may  receive  a  deed  of^  and 
hold,  land  in  trust  for  the  security  of  a  juat 
debt  due  to  it ;  and  if  the  deed  secures  also 
other  debts  which  are  void,  as  for  usury,  the 
trust  will  fail  as  to  them  but  will  be  treated 
as  a  valid  security  for  the  valid  debt  Ohio 
Supreme  Ct.  1847,  Morris  v.  Way,  16  Ohio^ 
469. 

28.  If  an  incorporated  bank  of  another 
State  lends  money  and  takes  a  mortgage  in 
New  York,  this  is  not  a  violation  of  the  pro- 
visions of  the  New  York  act  of  1818,  re- 
straining banks  from  investing  in  real  prop- 
erty. A  mortgage  taken  to  secure  a  loan, 
advanced  1)ona  fidje  as  a  loan,  in  the  course 
and  according  to  the  usage  of  banking  op^*- 
ations,  is  not  within  the  prohibition.  JV.  Y., 
Chcmeery^  1820,  Silver  Lake  Bank  c.  North, 
4  JokM.  Ch.  870. 

24.  A  bridge  coiporation  authorised  to 
take  tolls,  may  appoint  a  toll  collector,  and 
take  from  him  a  mortgage  as  security  for  his 
payment  of  all  toll  money  taken  by  hinoi, 
although  no  special  power  to  this  effect  be 
given  by  the  charter.  Ind.  Supreme  CU  186d^ 
Peru  Bridge  Co. «.  Hendricks,  18  Ind.  11. 

25.  Mortgage  upon  land  made  to  corpo- 
ration in  Kentucky,  for  the  purpose  of  secur- 
ing a  debt,  valid, — see  Latiuop  «.  Commer- 
cial Bank,  8  i^m^  114. 
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36.  A  statute  of  Axkansas,  placing  its 
State  bank  in  liquidation,  antborized  the 
bank  to  take  mortgages  to  secure  donbtftil 
debts,  and  to  extend  payment  of  such  debts, 
"not  exceeding  two  yean.''  The  payment 
of  a  note  dne  the  bank  prior  to  the  passage  of 
said  act  was  extended  a  longer  time,  and  a 
mortgage  taken  as  security.  EM^  that  the 
clause  in  the  statute  must  be  considered  di- 
rectoiy,  and  that  the  mortgage  was  not  Toid. 
Ark.  Supreme  Ot,  1866,  Magruder  «.  State 
Bank,  18  Ark.  9. 

87.  To  an  action  of  debt  on  a  note  by  a 
banking  corporation  it  is  a  good  plea  at  law 
by  the  surety,  that  the  bank  took  a  mort- 
gage security  from  the  principal,  and  gave 
him  day  of  payment,  without  the  consent  of 
the  surety  ;  but  under  the  issue  to  such  plea, 
the  defendant  must  prove  that  the  security 
was  accepted  and  ratified  by  thiB  board  of 
directors.  Ark.  Suprems  Ct.  1848,  Ferguson 
«.  State  Bank,  8  Ark.  (8  JEfngl)  416. 
'  28.  That  a  corporation  of  another  State 
authorized  to  loan  money  on  mortgage,  may, 
by  comity,  hold  mortgages  in  Michigan,  and 
convert  them  into  money, — see  New  York 
Dry  Dock  Co.  «.  Hicks,  5  McLean,  111 ; 
Farmers'  Loan  &  Trust  Co.  of  New  York  v. 
McEinney,  6  McLean,  1. 

II.  FoBM  AND  Effect. 

89.  Execution.  A  mortgage  executed  and 
acknowledged  by  the  members  of  a  board  of 
directors  who  were  present,  the  seal  of  the 
corporation  being  duly  affixed, — Held,  to  be 
well  executed  and  acknowledged.  Pa.  Bu- 
preme  Ct.  1888,  €k)rdon  «.  Preston,  1  Watt$j 
885. 

80.  That  a  mortgage  giren  to  secure  a  bond 
for  a  corporate  debt,  naming,  as  parties  of 
the  first  part,  four  persons,  "president,  di- 
rectors, and  members  of*'  the  company,  con. 
eluding,  "  In  witness  whereof,  the  said  par- 
ties of  the  first  part  hereunto  set  their  hands 
and  affix  their  seals,^'  and  signed  by  the  said 
fbur  persons  with  their*  private  seals  only,  is 
not  a  mortgage  of  the  corporation.  Col. 
Supreme  Ct.  1868,  Richardson  v.  Scott  River 
&c  Co.  22  Cal  150. 

81.  Delivery.  Though  a  mortgage  given 
to  the  president  of  a  banking  association,  for 
stock  subscription,  is  null,  if  the  association 
was  not  organized  under  the  statute ;  if,  after 
due  organization,  the  subscriber  receives  the 
stock,  and  pays  interest  on  the  mortgage,  a 


redelivery  may  be  inferred.  JV.  T.  A,  F. 
Chan.  Ct.  1848,  Yalk  v.  Crandall,  1  Sandf. 
Ch.  179. 

88.  Consldentlon.  A  subscription  for 
shares  of  the  stock  of  a  manuftcturing  com- 
pany is  a  good  consideration  for  giving  a 
bond  and  mortgage  to  secure  the  amount  sub- 
scribed; and  the  neglect  or  reftisal  of  the 
company  to  issue,  to  the  mortgagor,  scrip  for 
the  shares,  is  no  defence  to  an  action  by  its 
receiver,  for  the  foreclosure  of  the  mortgage. 
S<f  held,  where  the  law  forbid  the  issue  of 
scrip  until  paid  ibr  in  money.  If.  T.  Supreme 
Ct.  8p.  T.  1860,  Battershall  v.  Davis,  81 
Barb.  828. 

88.  Ifeeessity  of  stoekholder's  assent. 
Where  the  president  of  a  dock  company  exe- 
cuted a  mortgage  on  the  real  property  and 
works  of  the  corporation,  under  a  resolution 
of  the  directors  authorizing  such  act,  to  se- 
cure a  loan  effected  to  complete  the  works, 
and  the  mortgage  was  not  expressly  assented 
to  by  the  stockholders  at  any  meeting,  but 
was  never  objected  to  by  them, — EM,  on  a 
bill  to  foreclose  the  mortgage,  that  it  was 
valid  as  against  other  creditors  of  the  com- 
pany, not  claiming  under  the  mortgage.  Fa. 
Ct.  of  Appeals,  1845,  Enders  «.  Board  of  Pub- 
lic Works,  1  Gratt.  864. 

84.  That  a  confession  of  judgment  which, 
if  valid,  would  be  a  charge  upon  lands,  is 
deemed  a  mortgage  within  a  charter  provi- 
sion requiring  assent  of  a  specified  number  of 
stockholders  to  be  given  to  a  mortgage  of 
the  company^s  land»— «ee  Cape  Sable  Com- 
pany's Case,  8  Bland,  606. 

85.  Whether  mortgage  of  ^^rolilng 
stock  "  Is  a  chattel  mortg^ire.  A  mortgage  of 
the  rolling  stock  of  a  railroad  is  not  within 
the  purview  or  intent  of  ch.  279  of  N.  Y. 
Laws  of  1888,  requiring  chattel  mortgages  )x> 
be  filed  in  the  town  or  city  where  the  mort- 
gagor, if  a  resident  df  this  State,  resides,  and, 
if  he  is  not  a  resident,  then  in  the  town  or 
city  where  the  mortgaged  property  is,  at  tbe 
time  of  the  execution  of  the  mortgage. 
If.  T.  Supreme  Ct.  8p.  T.  1866,  Bement  «. 
Plattsburgh  Ac.  Co.  47  Barb.  104. 

86.  A  mortgage  of  the  personal  property  of 
a  railroad  company  must  conform  to  the  re- 
quirements of  the  law  in  regard  to  chattel 
mortgages,  or  the  property  covered  by  it  will 
be  liable  to  attachment  and  sale  on  executicn 
by  the  creditors  of  the  road.  lU.  Supreme  Ot, 
1860,  Hunt «.  BuUock,  28  lU.  820. 
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87.  How  anthentleated*  A  mortgage  of 
personalty  of  a  railroad  company,  sworn  to 
by  the  agents  ezecnting  it, — Hdi^  not  inval- 
id, on  the  ground  that  they  had  not  signed 
the  requisite  oath  professedly  as  acting  for 
the  corporation,  it  haying  appeared  that  the 
mortgage  was  made  to  secure  the  debts  of 
the  corporation.  N.  K  Supreme  Ct.  1862, 
Bichards  c.  Merrimack  &  Conn.  River  Bail- 
road,  44  JV.  ^.  127. 

88.  Whatproperty  passesby  amortgAge. 
A  railroad  company,  as  security  for  its  bonds, 
conveyed  in  mortgage  to  certain  persons 
their  "  railroad  and  franchise,  and,  also,  all 
the  station  houses,  engine  houses,  &c.,  and 
other  appendages,  with  all  the  lands  thereto 
belonging  and  intended  for  the  use  and 
accommodation  of  said  road.** 

Hdd^l,  That  this  conveyance  passedsuch 
land  only  of  the  company  as  was  so  connected 
with,  and  used  by  the  company  for,  the  rail- 
road, that  they  would  have  been  authorized 
to  take  it  compukorily  under  the  provisions 
of  their  charter ;  and  that,  if  it  was  so  con- 
nected and  used,  it  was  immaterial  whether 
it  actually  was  taken  by  proceedings  i»  tn- 
titmri,  or  purchased  by  the  company. 

2.  That  the  words  in  the  conveyance,  "  in- 
tended for  the  use  and  accommodation  of 
said  road,'*  applied  to  the  intention  of  the 
company,  in  respect  to  the  use  of  the  land  at 
the  time  the  mortgage  was  executed,  and  not 
to  the  original  design  of  the  company  when 
they  purchased  it. 

8.  That  the  mortgage  conveyed  the  Ml 
entire  surveyed  line  of  the  railroad  to  its 
whole  extent  Vt.  Supreme  Ot,  18(^1,  Eldridge 
«.  Smith,  84  Vt.  484. 

89.  Where  a  railway  company  were  em- 
powered to  borrow  money  upon  mortg^age  of 
their  prox>erty,  and  a  form  for  the  instrument 
«iui  prescribed,  by  which  the  compuiy  were 
to  charge  and  assign  "the  said  undertaking, 
and  all  and  singular  the  said  rates,  tolls,  and 
other  sums  arising,"  &a,  and  by  the  act  the 
mortgagees  were  to  be  entitled,  one  with 
another,  to  their  proportions  of  the  rates  and 
tolls,  sums,  and  premises,  according  to  the 
smns  advanced,  without  preference  by  reason 
of  priority  of  date  of  mortgage,  and  were  not 
to  be  deemed  shareholders  by  reason  of  their 
mortgages, — Beld,  that  a  mortgage  executed 
in  the  form  prescribed  would  not  convey  a 
title  to  the  land  of  the  corporation,  so  that 
ejectment  could  be  maintained,  and  posses- 


sion of  the  property  had.  Q.  B.  1841,  M3ratt 
«.  St  Helen's  Railway  Co.  2  Q.  JL  864;  2 
Eng,  Baiho,  Cos.  756. 

40.  A  mortgage  by  a  corporation  of  their 
property,  frandiises,  and  effects,  given  after 
their  entry  upon  lands,  and  before  judgment 
for  damages,  will  bind  their  equitable  interest 
therein,  subject  to  the  payment  of  the  judg- 
ment for  purchase  money. — BUd,  therefore, 
aa  distribution  of  the  proceeds  of  the  sheilft's 
sale  of  the  land,  that  the  balance  in  court 
after  the  judgment  passed  to  a  prior  mort- 
gage in  preference  to  one  executed  after  the 
entry  of  the  judgment,  and  the  vesting  of  the 
legal  title  in  the  company.  Pa.  Stfpreme  Ct 
1864,  Borough  of  Easton's  Appeal,  47  Pa.  8L 
255. 

41.  Rolling  stock,  rails,  ties,  chairs,  spikea, 
and  all  other  property  brought  upon  the 
realty,  if  intended  to  be  attached  thereto, 
are  covered  by  a  railway  mortgage.  But 
ftiel,  oil,  and  the  like,  which  are  consumed  by 
use,  and  which  may  be  sold  and  carried 
away,  and  have  no  distinguishing  maika  to 
show  that  they  were  specially  designed  for 
railroad  uses,  are  personal  property.  UL  Su- 
preme Ct.  1860,  Palmer  c.  Forbes,  28  Id.  800 ; 
Hunt  V.  Bullock,  28  lU.  820. 

42«  A  mortgage  given  by  a  railroad  conn 
pany  to  secure  their  bonds,  spediying  as  the 
mortgaged  premises,  the  real  estate,  railroad, 
bridges,  ferries,  &c.,  locomotives,  engines, 
cars,  tenders,  shops,  tools,  and  machinery, 
and  "  all  other  personal  property  whatsoever, 
in  any  way  belonging  or  appertaining  to  the 
said  railroad  of  the  said  company,"  does  not 
include  canal  boats  owned  by  the  company, 
although  used  and  run  in  connection  witii 
the  road,  forming  that  connection  at  the 
point  where  the  road  terminates.  N.  T.C%.qf 
Appeals,  1860,  Parish  v.  Wheeler,  22  N.  T.  494. 

48.  Alter-acquired  property.  A  mortgage 
made  by  a  railroad  company  containing  worda 
which  purport  to  bind  future -acquired  roll- 
ing stock,  id  operative,  at  least  in  equity,  to 
bind  rolling  stock  which  the  company  may 
afterward  acquire.  U.  S.  Supreme  Ct.  1858, 
Pennock  v.  Coe,  28  Baw.  117.  And  see  Pierce 
V.  Emery,  82  ilT.  K  484 ;  Willink  v.  Uorna 
Canal  Banking  Co.  8  Oreen,  Ch.  877. 

44.  A  mortgage  made  to  trustees  by  arail- 
road  corporation,  in  pursuanoe  of  an  act  of 
the  legislature,  to  secure  a  loan, — Beldy  on  a 
proper  construction  of  the  act  and  of  the 
deed,  to  convey  to  such  trustees  the  whole 
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load  as  an  entirety,  with  all  its  rights  and 
interests,  and  thereby  to  include  as  well  sub- 
sequently acquired  property,  as  property  be- 
longing to  the  road  at  the  date  of  the  mort- 
gage. 2f.  H,  Supreme  Ct,  1856,  Pierce  v.  Em- 
ery, 82  JT.  K  484.  S.  P.  Ky.  Ct,  of  Appeals, 
1857,  Phillips  «.  Window,  18  B.  Mimr.  481. 

45.  The  directors  of  a  railroad  corpora- 
tion, authorized  by  vote  of  its  stockholders 
*'  to  execute  a  mortgage  of  the  road  with  all 
its  francldses,"  made  a  mortgage  which  re- 
cited ^s  Yote  and  in  terms  conyeyed  their 
road,  houses,  lands,  and  superstructure,  and 
all  their  locomotiyes,  cars,  tools,  and  imple- 
ments, '*  with  all  improyements  made  upon 
such  property,  and  all  additions  thereto,  by 
adding  new  locomotives,  cars,  and  other 
things ; "  and  the  legislature  afterward  rati- 
fied and  confirmed  their  "  proceedings,  where- 
by they  conveyed,  agreeably  to  the  vote  of 
the  stockholders,  their  railroad  and  proper- 
ty in  mortgage."  Held,  that  cars  subsequent- 
ly purchased  by  the  corporation  were  includ- 
ed in  the  mortgage,  although  the  mortgagees 
had  not  taken  possession  for  foreclosure. 
2fa89,  Supreme  Ct.  1860,  Howe  9.  Freeman, 
14  Gray,  566. 

46.  Where  an  officer  of  a  corporation  pur- 
chases property  with  the  money  of  the  cor- 
poration, and  takes  the  deed  in  the  name  of 
an  individual  director,  the  title  vests  in  the 
corporation,  although  the  transaction  was 
done  without  the  knowledge  of  the  company 
or  the  grantee ;  and  the  property,  upon  the 
execution  of  the  deed,  becomes  at  once  sub- 
ject to  any  mortgage  upon  the  general  prop- 
erty of  the  corporation.  If,  T,  Supreme  Ct, 
1867,  Buffalo,  N.  Y.  &  Erie  R  R  Co.  «. 
Lampson,  47  Barb.  588. 

47.  A  first  mortgage  of  a  railroad  com- 
pany contained  the  following  words,  as  de- 
scriptive of  the  property  conveyed :  **  And 
all  other  personal  property  belonging  to  said 
company,  as  the  same  now  is  in  use  by  said 
company,  or  as  the  same  may  be  hereafter 
changed  or  renewed  by  said  company."  Eeldj 
that  these  words  did  not  embrace  certain 
machinery  for  'Vbumetizing"  ties  and  timber 
so  as  to  render  them  more  durable,  it  having 
appeared  that  such  machinery  was  not  in 
existence  at  the  time  of  the  mortgage,  and 
took  the  place  of  nothing  that  was  therein 
specified,  but  was  constructed  subsequent  to 
its  execution  as  an  experiment.  Vt,  Supreme 
Ct.  1861,  Brainerd  v.  Peck,  84  Vt  496. 


48.  In  the  conveyance  of  property  acquir- 
ed subsequently  to  this  first  mortgage,  the 
following  words  of  description  were  used: 
''All  the  articles  of  personal  property  acquire 
ed  by  the  company  since  the  date  of  the 
mortgage,  consisting,  among  other  things,  of 
the  following,  to  wit,"  and  then  followed  an 
enumeration,  by  name,  of  several  engines, 
and,  by  number,  of  several  different  kinds  of 
cars.  Held,  that  the  general  words  were  to 
be  construed  as  referring  to  articles  of  the 
same  nature  and  kind  as  those  specifically 
named.    lb, 

49.  Where  a  railroad  corporation  by  vir- 
tue of  a  special  act  of  the  legislature  mort- 
gaged not  only  all  the  property  then  owned 
by  both  the  new  and  old  portions  of  the  road, 
but ''  all  the  property  of  said  extension  sub- 
sequently to  be  acquired," — MM^  that  wood 
subsequently  purchased  with  the  earnings 
and  for  the  use  of  the  whole  road  would  not 
pass  by  said  mortgage,  and  was  attachable. 
Me,  Supreme  Ct,  1865,  City  of  Bath  o.  Miller, 
58  Me.  808. 

50.  A  railroad  corporation,  empowered  by 
law  to  mortgage  their  franchise  and  prop- 
erty, aft«r  making  a  mortgage  of  all  their 
lands,  firanchises,  and  privileges,  and  ''  all  the 
locomotive  engines,  cars,  and  other  articles 
of  personal  property  whatsoever,  now  owned 
or  used  by  the  corporation,  or  which  they 
may  hereafter  own  or  use,"  authorized  their 
directors  to  issue  bonds  to  a  large  amount  to 
pay  debts  contracted  in  building  and  furnish- 
ing their  road,  and  to  secure  such  bonds  by 
''  an  additional  or  second  mortgage  of  the 
road,  franchise  and  property  of  every  descrip- 
tion, including  cars  and  engines,"  subject  to 
the  first  mortgage,  and  ''  as  ftill  and  com- 
plete "  as  that  Bonds  were  issued  pursuant 
to  this  authority,  and  a  second  mortgage 
made  of  all  the  lands,  franchises,  &c.,  of  the 
corporation, "  and  the  property  and  premises 
whatsoever  mentioned,  described,  or  referred 
to"  in  the  first  mortgage.  Held,  that  the 
second  mortgage,  as  against  a  subsequent  at- 
tachment, conveyed  engines  and  cars  acquired 
by  the  corporation  after  the  first  and  before 
the  second  mortgage.  Mom,  Supreme  Ct.  1858, 
Henshaw  v.  Bank  of  Bellows  Falls,  10  Qray^ 
568. 

51.  A  mortgage  was  executed  of  a  ''rail- 
road with  its  superstructure,  track,  and  other 
appurtenances  made  or  to  be  made  "  together 
with  its  furniture,  materials,  and  every  other 
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kind  of  personal  property  whidi  should  be 
used  for  operating  said,  railroad.  EM^  that 
property  thereafter  to  be  acquired  by  the 
company,  did  not  pass  by  the  mortgage  ex- 
cept 80  far  aa  it  should  become  appurtenant 
to  or  be  used  in  operating  the  road,  and  that 
chairs  subeequently  acquired,  but  never  used, 
did  not  pass  to  the  mortgagee  upon  the  sui^ 
render  of  the  road  by  the  company.  Fm. 
Bupreme  Ct,  1860,  Farmers^  Loan  &c.  Co.  v. 
Commercial  Bank,  11  Wis.  207. 

52.  Where  by  virtue  of  a  general  power  in 
a  statute  passed  for  such  purpose,  a  mortgage 
of  a  canal  was  executed,  in  which  the  canal 
was  described  by  its  extreme  termini,  and  all 
the  accompanying  works  of  the  company, 
such  as  aqueducts,  locks,  bridges,  privileges, 
&c.,  were  included, — Edd^  that  the  instru- 
ment conveyed  the  entire  canal,  when  com- 
pleted, although  a  portion  of  it  was  con- 
structed upon  land  acquired  after  the  execu- 
tion of  the  mortgage,  and  wafl  built  after  the 
date  of  the  mortgage ;  and  that  the  feeder  of 
the  canal  passed  by  the  mortgage,  as  part 
and  parcel  thereof  Jf.  J.  Chaneery^  1848, 
Willink  f».  Morris  Canal  &  Banking  Co.  8 
Qrem,  Ch.  877. 

58.  A  railroad  mortgage,  for  the  purpose 
of  rabing  money  to  complete  the  road,  which 
contains  no  language  purporting  to  convey 
materials  acquired  subsequently  to  its  execu- 
tion, does  not  acquire  any  validity  as  to  such 
materials,  from  its  general  nature  and  object. 
Wis.  8uprefM  Ct  186d,  Farmers'  Loan  & 
Trust  Co.  «.  Commercial  Bank  of  Racine,  15 
WU.  424. 

54.  Tlie  franchise.  A  mortgage,  by  a  rail- 
road company,  of  its  road  and  franchise,  as  a 
security  for  debt,  does  not  convey  its  corpo- 
rate existence  or  its  general  corporate  powers, 
but  only  the  franchise  necessary  to  make  the 
conveyance  beneficial  to  the  grantees,  to 
maintain  and  manage  the  railroad,  and  re- 
ceive the  profits  thereof  for  their  own  bene- 
fit. Vt  Supreme  Ct.  1861,  Eldridge  «.  Smith, 
84  n.  484. 

55.  A  mortgage  of  a  railroad  made  under 
legislative  authority,  necessarily  gives  the 
trustees  power  to  exercise  the  franchise  of 
the  road  to  satisfy  the  mortgage,,  and  for  the 
public  benefit,  either  in  their  own  or  in  any 
other  name ;  and  hence  the  personal  property 
left  on  the  road,  when  the  mortgagees  of  the 
realty  take  possession  under  their  mortgage, 
cannot  be  taken  by  a  creditor  of  the  railroad 


company  upon  a  judgment  recovered  after 
they  had  taken  possession.  lU.  Suprame  Ct. 
1860,  Pahner  «.  Forbes,  23  III  800. 

56.  The  powers  and  duties  of  tnutees 
imderrailroad  mortgages — conmdered.  Coe  9. 
Beckwith,  81  Barb.  (M  T.)  839 ;  10  Ahb.  Pr. 
296;  19  ^010.  iV.  898. 

57*  If  the  mortgage  of  a  railroad  create  a 
trust,  and  provide  that  the  power  of  sale  is  to 
be  executed  by  the  trustee  on  certain  contin- 
gencies, he  may  be  controlled,  restrained,  and 
directed  by  a  court  of  equity,  at  the  suit  of  a 
party  standing  in  the  relation  of  cestui  que 
cnut;  the  rule  for  his  guidance  being  derived 
from  the  instrument  i^lf  Pa.  Supreme  Ct. 
1860,  Bradley  c.  Chestex  Yalley  R.  B.  Co.  86 
Fa.  St.  141. 

58.  — their  compensation.  Where  a  mort- 
gage of  real  estate,  executed  by  a  railroad 
company  to  trustees  to  secure  the  payment  of 
certain  bonds  therein  described,  with  semi-an- 
nual interest,  provided,  that  in  de&ult  of  pay- 
ment, the  trustees  might  take  possession  of  the 
premises,  and  by  themselves  or  agents  use  the 
same,  making  needful  repairs  and  alterations, 
and,  after  deducting  the  expenses  of  such  re- 
pairs, &c.,  apply  the  proceeds  thereof  to  the 
payment  of  principal  and  interest  of  the  bonds 
remaining  unpaid,  pro  rata^  and  that  they 
should  be  entitled  to  receive  proper  compen- 
sation for  every  labor  or  service  performed  in 
the  discharge  of  the  trust,  in  case  they  should 
be  compelled  to  take  possession  of  the  premi- 
ses, or  to  manage  the  same.  Meld^  that  the 
trustees  having  taken  possession  for  breach 
of  condition,  might,  on  a  bill  to  redeem,  be 
allowed  any  reasonable  sum  for  their  own 
services,  and  expenditures  authorized  by  the 
mortgage,  but  not  for  counsel  fees  in  suits 
between  them  and  the  mortgagors,  or  for  in-. 
surance  procured  by  them  without  the  re- 
quest of  the  company.  Mam.  Supreme  Ct. 
1864,  Boston  &  Worcester  R  R  Corp.  v. 
Haven,  8  AUen,  859. 

59.  Interpretation  of  Interest  clause.  The 
condition  of  a  mortgage  upon  a  railroad  and 
its  franchises  authorized  a  sale,  upon  failure 
to  pay  either  the  interest  or  principal,  to 
satisfy  the  amount  claimed  and  due,  but  con- 
tained no  provision  that  the  principal  should 
become  due  upon  feulure  to  pay  interest. 
JE^ddy  in  a  suit  to  foreclose,  that  the  bond- 
holders had  a  right  to  a  sale  of  the  road 
for  the  interest  remaining  unpaid,  althoa||rh 
the  principal  might  not  be  due.    Kff.  Ct.  of 
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AppeaU^  1862,  Bardstown  &  Lonisrille  R 
R  Co.  V,  Metcalfe,  4  MeU,  199.  Compare  Ta- 
ber  f>.  Cindimati  &c.  R  R  Co.  15  Ind.  459. 
.60*  —  of  power  of  sale.  A  power  inserted 
in  a  mortgage  of  a  railroad,  authorizing  the 
mortgagee,  npon  default  of  payment,  to  take. 
poesesBlon  of  the  road  and  other  property 
connected  therewith,  and  use  or  sell  the  same, 
must  be  exerted  upon  all  the  property  mort- 
gaged ;  and  does  not  authorize  the  mortga- 
gee to  detach  portions  thereof,  either  from 
the  pofisession  of  the  company,  or  an  ofS.cer 
succeeding  to  its  rights,  by  a  valid  levy 
thereon.  Ohio  Supreme  (Jt.  1868,  Coe  v.  Pea- 
cock, 14  Ohio  8t.  187. 

61.  Who  may  impeach  mortgage.  A 
creditor  of  a  corporation  cannot  avoid  a 
mortgage  given  by  it,  on  the  ground  that  it 
was  given  at  a  meeting  which  was  not  law- 
fully convened,  if  the  corporation  have  never 
objected  to  the  validity  of  the  mortgage.  It 
makes  no  difference  if  the  mortgagees  were 
members  of  the  corporation.  Pa,  Supreme  Ct 
1833,  Gordon  «.  Preston,  1  Watts,  385. 

62.  A  mortgage  of  a  railroad  and  appur- 
tenances and  all  materials,  this  mortgage  de- 
claring itself  subject  to  the  lien  of  two  prior 
mortgages  mentioned  herein,  and  that  they 
are  "in  all  respects  prior,  superior,  and 
senior  liens  upon  the  property  and  premises 
described  therein,  respectively,  acquired  and 
to  be  acquired,"  does  not  estop  the  mort- 
gagor from  denying  that  materials  acquired 
subsequently  to  the  execution  of  the  first 
two  mortgages  were  covered  by  them.  Wis, 
Supreme  Ct.  1862,  Farmers^  Loan  &  Trust 
Co.  9.  Commercial  Bank  of  Racine,  15  Wis, 
424. 

68.  How  it  may  be  sustained.  A  mort- 
gage or  pledge  of  the  personal  property  of  a 
corporation,  by  one  undertakiug  to  act  as 
agent,  may  be  shown  to  be  valid,  either  by 
evidence  of  the  acts  of  the  corporation  prior 
to  the  mortgage,  or  from  which  an  authority 
to  make  it  may  be  inferred,  or  by  subsequent 
acts  showing  a  ratification.  N,  H,  Superior 
Ct  1841,  Despatch  Line  of  Packets  «.  Bel- 
lamy Manuf  Co.  12  If,  K  205. 

64.  Legislatire  ratification.  Where  a 
mortgage  conveyance  of  a  railroad  was  exe- 
cuted to  trustees  without  the  assent  of  the 
legislature,  but  subsequently  an  act  was 
passed  authorizing  the  trustees  to  sell  the 
road^ — ffeld^  that  this  amounted  to  a  ratifi- 
cation of  the  mortgage,  so  far  as  the  State 
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and  the  public  were  concerned.  N,  M,  Sth 
preme  Ct.  1862,  Richards  v,  Merrimack  and 
Conn.  River  Railroad,  ^N.H.  127. 

III.  £nfobcing« 

65.  Who  may  demand  foreclosure.     The 

pledger  of  railroad  bonds  on  which  interest 
is  not  paid  has  a  right  to  ask  for  the  fore- 
closure of  the  mortgage  securing  such  bonds, 
whetherthe  nominal  mortgagee  desire  it  or 
not.  Kp.  Ct,  of  Appeals^  1858,  Sinking  Fund 
Commissioners  v.  Northern  Bank,  1  Mete, 
174. 

6^  Power  of  trustees  to  foreclose. 
Where  a  mortgage  was  assigned  to  T.,  '*  as 
treasurer  of  M.  University,"  a  corporation, 
"  and  to  his  successors  in  office ; "  and  he 
took  and  held  it,  and  foreclosed  it  in  his  offi- 
cial character,  stating  in  the  notice  of  sale 
that  he,  "  as  such  treasurer,"  was  "  the  owner 
and  holder  "  of  the  mortgage, — Held,  that 
the  court  would  presume,  in  the  absence  of 
proof  on  the  subject,  that  T.,  as  treasurer, 
had  authority  to  foreclose  the  mortgage  by 
advertisement,  and  sell  the  premises,  to  re- 
ceive all  moneys  due  upon  it,  and  to  cancel 
or  satisfy  it.  2f.  T.  Supreme  Ct.  1859,  How- 
ard D.  Hatch,  29  Barb.  297. 

67.  In  Kentucky,  a  trustee  to  whom  a 
mortgage  has  been  made  by  a  railroad  com- 
pany, for  the  benefit  of  bondholders,  may,  if 
the  mortgage  makes  it  his  duty  to  sue  (not- 
withstanding the  provisions  of  the  code  of 
that  State),  bring  an  action  in  his  own  name 
for  its  foreclosure,  without  making  the  bond- 
holders parties,  upon  showing  that  they  are 
numerous,  and  that  itds  impracticable  to  bring 
them  before  the  court  in  a  reasonable  time. 
JTy.  Ct.  of  Appeals,  1862,  Bardstown  & 
Louisville  R.  R  Co.  v.  Metcalfe,  4  Mete.  199. 

68.  Change  of  possession.  Where  a  rail- 
road company,  being  in  default  respecting 
the  payment  of  the  interest  on  its  first  and 
second  mortgage  bonds,  whereby  the  whole 
of  the  bonds  became  due  by  the  express  pro- 
visions of  the  mortgage,  executed  a  deed  of 
possession  to  the  mortgage  trustees,  who 
thereupon,  without  personally  going  upon 
the  premises,  appointed  the  president  there- 
of their  agent  to  manage  it,  and  he  continu- 
ed all  the  old  employees  in  office,  notifying 
them,  and  causing  printed  notices  to  be  dis- 
tributed, of  the  change  of  possession, — Held,, 
that  there  was  sufficient  change  of  posses- 
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sion  as  against  third  parties.   IXL  Supreme  Ot. 
1860,  Palmer  «.  Forbes,  28  lU.  800. 

69.  The  mortgage  provided  Qiat  upon  de- 
fault the  trustees  might  enter,  and  use  the 
load  and  all  the  rights  and  franchises,  and 
as  the  attorneys  in  fact  of  the  company,  hold 
and  use  the  same.  Held,  that  their  possession 
thereimder  was  in  their  own  right  as  mortga- 
gees, not  as  agents  and  on  behalf  of  the 
company,  being  such  as  to  destroy  the  lia- 
bility of  the  property  of  the  company  for  the 
payment  of  antecedent  corporate  debts,  and 
that  the  license  to  act  as  attorney,  and  an 
accompanying  covenant  by  the  trustees  to 
run  the  road  in  the  name  and  as  attorneys  of 
the  railroad,  was  not  intended  to,  and  did 
not  affect  their  title  or  possession,  but  only 
their  manner  of  using  it.    lb, 

70.  Diseharge.  A.  entered  into  a  contract 
with  a  corporation  to  build  a  railroad  at  a 
certain  price,  and  executed  a  mortgage  to 
the  corporation  to  secure  the  proper  appli- 
cation of  the  advances  made  on  account  of 
the  work.  He  abandoned  the  work  before 
its  completion  and  while  the  corporation  was 
in  advance  to  him.  The  corporation,  being 
in  embarrassed  circumstances,  without  valid 
consideration  voluntarily  released  the  mort- 
gage, and  discharged  A.  from  his  liabilities. 
Eeldy  that  the  release  and  discharge  were 
fraudulent  and  void  as  to  judgment  creditors 
of  the  corporation.  Miss,  Chane&ry^  1848, 
Wright «.  Petrie,  1  Bmed,  A  M.  282. 

71«  The  damages  sustained  by  the  corpo- 
ration, by  the  non-performance  of  the  con- 
tract by  A.  are  to  be  considered  as  liquidated 
to  the  extent  of  the  advance  to  him,  and  so 
hx  the  mortgage  and  damages  would  be  sub- 
ject in  equity  to  a  judgment  creditor  of  the 
company  seeking  to  subject  them  as  equitable 
assets,    lb. 

72.  A  member  of  an  ttnincorporated  loan 
fund  association,  who  was  also  their  secretary, 
made  a  bond  and  mortgage  to  the  associa- 
tion in  contemplation  of  a  loan  of  a  certain 
iimount,part  of  which  he  received.  But  he 
afterward  repaid  that  amount,  on  the  sug- 
gestion of  the  association  that  they  could 
not  make  so  large  a  loan  on  the  security  of- 
fered, and  executed  a  new  bond  for  the  lesser 
loan  which  they  were  willing  to  make,  can- 
celing the  first  bond.  BiM,  that  if  the  as- 
sociation never  assented  to  or  ratified  the 
canf^^ling  of  the  first  bond,  they  might  still 


maintain  a  writ  of  entry  to  foreclose  the 
mortgage.  Mass,  Supreme  Ct,  1859,  Baxter «. 
Mdntire,  18  Oray,  168. 

78.  Where  a  member  of  a  loan  association 
obtains  a  loan  and  gives  a  mortgage  to  se- 
«cnre  its  payment  with  interest,  and  also  the 
installments  due  on  his  share  of  capital  stock, 
payments  npon  the  stock  are  not  ipso  fado 
payments  on  the  mortgage  debt  or  loan.  The 
mortgagor,  however,  or  the  association,  by 
virtue  of  an  assignment  of  the  stock  taken 
as  collateral  security  for  the  payment  of  the 
mortgage,  may  so  apply  them ;  but,  if  neither 
make  the  application,  a  stranger  cannot  com- 
pel it.  Fa,  Supreme  Ct.  1864,  Spring  Garden 
Association  v.  Tradesmen's  Loan  AssociaticHi, 
46  Pa,  St,  498. 

74.  Where  a  mortgage  is  given  by  a  mem- 
ber of  a  loan  association  conditioned  for  the 
payment  of  a  loan  and  certain  monthly  dues, 
a  payment  of  the  principal  and  interest  due 
thereon,  does  not  extinguish  the  instrument ; 
but  it  remains  as  eecurity  for  the  faithful  per- 
formance of  the  defendant's  obligation  as  a 
stockholder  of  the  association,  and  as  such 
may  be  enforced  against  him.  [6  Hare,  87.] 
Pa,  Supreme  Ct,  1864,  Evenham  «.  Oriental 
Savings  &c.  Asaodation^  47  Pa,  St.  853. 

75«  Bedemptlon.  The  charter  of  an  in- 
surance company  provided,  that,  in  case  the 
company  should  become  the  purchaser  on 
the  foreclosure  of  a  mortgage  of  real  estate 
on  which  it  had  made  loans,  the  mortgagor 
should  have  the  right  to  redeem  so  long  aa 
the  estate  remained  in  the  hands  of  the  com- 
pany. Edd,  that  the  mortgagor  could  re- 
deem, although  the  company  had,  in  good 
faith,  contracted  to  sell  the  property,  and  had 
received  part  of  the  purchase  money,  and  the 
purchaser  had  entered.  The  right  of  re- 
demption could  be  devested  only  by  the  de- 
livery of  a  deed  of  the  premises.  JT.  71  OfL 
of  JSrrorSy  1841,  Farmers^  Fire  Insurance  & 
Loan  Co.  e,  Edwards,  26  Wend,  641.  To  the 
same  efiect^  If.  T,  A.  V,  Chan,  Ct,  1889, 
ritt«.  Lambert,  Bcffm,  166. 

For  rules  applicable  to  mortgages  in 
mon  with  other  CorpMnte  eontraote, 

COHTBACfTO. 

Upon  the  subjects  of  Bonis,  Deeds^  and 
Glrants,  by  or  to  corporations,  see  those  titleB 
respectively. 

For  the  rules  governing  SeaUng  mortgages 
and  other  instruments,  see  Seal. 
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|Bo  fat  Ma4iwBBtloiit  upon  the  law  of  monidpal  corpor** 
tloDS  ^yply  or  Illiitlnte  pribdplM  whioh  nay  bo  appll- 
cablo  to  Gorpoimtioiis  of  otkor  klzidi,  wo  have  ondeaTored 
to  present  them  not  under  this  bead,  but  under  titles  of  a 
general  character;  ench  aa  Aonrc;  AMonov;  Chab- 
TB8 ;  OommAori ;  ItefBTUu;  fBASonnB;  laooaroai- 
nox;  LrasLAnoa;  OffiasBs;  Powm;  PMfnrTjBao- 
obob;  Sbal;  Suns. 

80  far  as  aAJudications  upon  municipal  coiporatlons  depend 
upon  local  statutes,  or  flUl  to  appear  applicable  In  rarl- 
oos  States,  tlh^  are  not  wHUn  ttie  soope  of  this  work, 
but  should  be  sought  In  oompilaUons  of  the  local  law. 
This  chapter  presents  cases  thou|^t  likely  to  be,  either 
dbectly  or  Indlreetlj,  of  general  appttcatloiL] 

L  Chabtes. 

n.  POITEBS. 

1.  General  prineipleg. 

2.  Patoen  inrespeet  to  property. 
8.  Potoers  0/ government, 

L  Taxee. 

5.  Assessments, 

6.  Locdlimprotements. 
m  Members. 

lY.  Mbetikos. 
V.  Officers. 
YL  Obdinancbs. 

1.  How  enacted  cmd  puHithed, 

2.  Validity  and  ^ect. 
8.  ffoto  e7\foreed, 

TIL  Liabilities. 

1.  Upon  eontmets, 

2.  For  wrongs, 

8.  To  indictment, 
YJIL  Rbmbdibs. 

I.  Oharteb* 

1.  The  power  of  a  legislAtnre  to  organ- 
ize cities  ttnd  inGOiporated  villages.  Oheaney 
o.  Hooser,  0  B,  Jfonr,  830 ;  Bank  of  Chenango 
9.  Brown,  26^.  7,  467. 

2«  A  oonstitnlional  proyision  requiring 
the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legpslatnre  to 
every  bill  creating,  c<»itinTiing,  altering,  or 
renewing  "  any  body  politic  or  corporate,*^ 
must  be  construed  to  apply  to  mmiicipal  cor- 
porations as  well  as  to  private  corporations. 
jr.  T,  Ct,  of  Errors^  1842,  Pordy  v.  People, 
4.^0,884. 

S*  A  statnte  antliorizing  the  conrt  of 
quarter  sessions  to  incorporate  any  town  or 
Tillage  containing  a  certain  number  of  inhab- 
itants, on  the  petition  of  a  majority  of  the 
freeholders  residing  within  the  limits  of  the 
village,  docs  not  authorize  the  court  to  in- 
corporate into  a  borough  two  or  more  dis- 
tinct villages,  together  with  a  tract  of  open 


fiuming  country.  Pa,  Supreme  Ct,  1848,  Case 
of  the  Borough  of  West  Philadelphia,  5 
Watts,  <6  8,  281. 

4.  Acceptance  not  necessary.  Towns  exist 
at  the  pleasure  of  the  State,  and  not  at  their 
own.  Me,  Supreme  Ct,  1842,  Gorham  «. 
Springfield,  21  Me,  68. 

5.  Hence  it  is  not  necessary  that  a  newly 
incorporated  town  should  accept  the  act  of 
incorporation   The  rule  requiring  acceptance 
of  charters  applies  only  to  private  corpora-  < 
tions.    lb, 

6.  By  the  mere  passage  of  an  act  incorpo- 
rating a  town  or  other  public  corporation  of 
a  municipal  character,  the  corporation  is 
completely  constituted  and  entitled  to  the 
rights  and  subject  to  the  liabilities  thereof^ 
whether  the  inhabitants  are  pleased  or  dis- 
pleased. Municipal  corporations  are  abso- 
lutely created  by  the  act  of  incorporation 
itself,  without  the  acceptance  of  the  people, 
or  any  act  on  their  part,  unless  otherwise 
provided  by  the  act  itself.  N,  K  Supreme  Ct, 
1856,  Berlin  v,  Gorham,  84  N,  H,  266. 

7.  A  charter  granted  by  the  legislature  to 
a  municipal  corporation,  may  however  be 
constitutionally  submitted  to  the  corporators 
for  their  acceptance  before  it  goes  into  opera- 
tion; and  its  going  into  effect  may  be  made 
to  depend  on  their  acceptance  or  rejection. 
It  is  well  settled  that  the  legislative  authority 
cannot  be  delegated ;  but  a  vote  of  accept- 
ance by  the  corporators,  of  the  charter  aa 
tendered,  is  not  an  act  of  legislation.  N,  J, 
Supreme  Ct.  1864,  City  of  Paterson  v.  Society 
for  Establishing  Manufactures,  4  Zabr,  886. 

8.  How  it  may  be  expressed.  In  general, 
if  a  charter  imposes  no  particular  mode  of 
expressing  acceptance,  the  fact  that  the  cor- 
porate body  have  acted  under  it,  sufficiently 
evinces  that  it  has  been  accepted.  Jf,  0.  Su- 
preme Ct,  1866,  Taylor  e.  Commissioners  of 
Newbeme,  2  Jones  Eg,  141. 

9.  What  operates  as  a  diarter.  That  the 
grant  or  charter  of  a  township  does  not  cre- 
ate a  town  corporation ;  though  the  grantees 
are  a  quasi  corporation  for  the  sale  and  par- 
tition of  their  lands,*-eee  Wells  f>,  Burbank, 
17  J!r,  H.  898. 

10.  When  proof  of  Incorporation  may  he 
dispensed  with.  In  public  affairs,  where  the 
people  have  *  organized  themselves  under 
color  of  law  into  the  ordinary  municipal 
bodies,  and  have  gone  on  year  after  year 
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raising  taxes,  making  improvements,  and  ex- 
ercising the  usual  iranchises  of  a  municipal 
corporation,  their  rights  are  properly  re- 
garded as  depending  quite  as  much  on  acqui- 
escence, as  on  regularity  of  origin,  and  no  «r 
jpo«£  fticto  inquiry  can  be  permitted  to  undo 
the  corporate  existence.  Whatever  may  be 
the  rights  ofindiyiduals  prior  to  such  general 
acquiescence,  the  corporate  standing  of  the 
community  can  be  no  longer  open  to  ques- 
tion. Mich,  Supreme  Ct,  1867,  People  v. 
'  Maynard,  15  2£ich,  468. 

11.  What  is  competent.  Where  no  charter 
or  act  of  incorporation  of  a  place  can  be 
found,  its  incorporation  as  a  town  may  be 
proved  by  reputation,  or  by  user  of  the  cor- 
porate powers  of  a  town  with  the  knowledge 
or  assent  of  the  legislature,  for  a  period  so 
long  as  to  furnish  evidence  of  a  prescriptive 
right  N.  K  Supreme  Ct,  1867,  Bow  t>.  Aliens- 
town,  S4  J^  jET.  851.  And  see  Jameson  «. 
People,  16  IJL  267. 

12.  Parol  proof  of  the  existence  and  loss 
of  an  act  incorporating  a  town,  is  admissible, 
the  inhabitants  having  acted  as  a  town  for 
more  than  thirty  years.  JfoM.  Supreme  Ct. 
1815,  Stockbridge  «.  West  Btockbridge,  12 
Mass.  400. 

18.  Proof  that  many  years  ago  a  town 
appointed  town  officers,  and  conducted  its 
affairs  as  an  organized  town,  is  presumptive 
evidence  of  its  legal  organization.  Vt.  Sih 
preme  Ct.  1866,  Londonderry  «.  Andover,  28 
n.  416. 

14.  Evidence  of  the  destruction  or  disap- 
pearance of  public  records  is  adnuasible 
toward  accounting  for  the  loss  of  a  munici- 
pal charter.  N,  K  Supreme  Ct,  1867,  Bow 
e.  Allenstown,  Zilf.K  861 ;  Mass,  Supreme 
Ct,  1809,  Dillingham  «.  Snow,  6  Mass.  647. 

8ee  Incobporation. 

15.  Correction  of  error.  A  mistake  in  the 
charter  of  a  township  caonot  be  corrected  by 
a  court  of  law,  in  a  suit  between  individuals. 
[6  Cow.  281 ;  10  Johns.  28.]  N.  H,  Superior 
Ct.  1880,  Enfield  v.  Permit,  6  N.  H.  280. 

16«  Mnniclpal  charters  subject  to  altera- 
tion. The  general  rule  ia  that  the  legislature 
(if  not  restricted  by  the  constitution)  has  full 
power  and  control  over  municipal  corpora- 
tions; and  may  create,  divide,  change,  or 
abolish  them  as,  in  the  judgment  of  the  legis- 
lature, the  public  good  requires^  IlL  Supreme 
Ct.  1848,  People  ft.  Wren,  4  Seam,  278;  1860, 
County  of  Richmond  9.  County  of  Lawrence, 


12  2U  ;  1869,  Robertson  v.  City ^f  Rockford, 
21  lU.  451 ;  Ind,  Supreme  Ct,  1817,  Sloane  v. 
State,  8  Black/.  861 ;  Mo,  Supreme  Ct.  1846, 
City  of  St.  Louis  «.  Russell,  9  Mo.  607 ;  JT.  J, 
Supreme  Ct,  1864,  Paterson  9.  Society  for 
Manu£  4  Zabr,  885. 

17.  Where  the  grantees  as  well  as  the 
grantors  of  a  franchise  are  public  bodiea, 
6reated  solely  for  municipal  and  political 
objects,  the  grant  is  not  beyond  the  legisla- 
tive power  to  revoke.  A  legislative  body 
cannot  part  with  its  powers,  or  del^^ato 
them  to  municipalities,  so  as  to  be  unable  to 
exercise  them  on  all  suitable  occasions.  Thus 
a  grant  to  a  town  of  the  right  to  establish  a 
ferry,  is,  both  from  the  relation  of  the  parties 
and  the  subject-matter,  to  be  deemed  rather 
as  a  public  law  than  as  a  contract;  and  ia 
repealable.  U,  8.  Buprems  Ct,  1860,  East 
Hartford  v.  Hartford  Bridge  Co.  10  Evw.  511. 

18.  Over  public  corporations,  the  legisla- 
ture, as  the  trustee  or  guardian  of  the  public 
interests,  has  the  exclusive  and  unrestrained 
control.  The  right  to  establish,  alter,  or 
abolish  such  corporations,  seems  to  be  a  prin- 
ciple inherent  in  the  veiy  nature  of  the  insti- 
tutions themselves ;  since  all  mere  municipal 
regpilations  must,  from  the  nature  of  things, 
be  subject  to  the  absolute  control  of  the  gov- 
ernment. Such  institutions  are  the  anxiiiaries 
of  the  government  in  the  important  buslneas 
of  municipal  rule,  and  cannot  have  the  least 
pretension  to  sustain  tiieir  privileges^ or  their 
existence  upon  anything  like  a  contract  be- 
tween them  and  the  legislature;  because 
there  can  be  no  reciprocity  of  stipulation, 
and  their  objects  and  duties  are  incompatible 
with  everything  of  the  nature  of  compact. 
Md,  Chancery^  1828,  McEim  «.  Odom,  8 
Bland,  407. 

19«  The  power  of  the  l^islature  of  Con* 
necticut  to  divide  towns  at  their  pleasnie, 
and  apportion  the  common  property  and 
common  burdens  in  such  manner  as  to  them 
shall  seem  reasonable  and  equitable,  is  well 
settled  [14  Conn.  469 ;  16  Id,  172].  And  the 
court  will  not  inquire  into  the  juEtice  of  aa 
act  of  division  which  imposes  upon  one  of 
the  two  towns  the  whole  burden  of  maintain- 
ing a  bridge  between  them.*  Conn^  Supreme 

*See  tothe  sbdm  gencnd  effect,  801 «.  Village  ol  Coraias; 
15  N.  r. 8»7;  Peoples.  Draper,  /cC  583,649;  8mHhc.  YD- 
lege  of  Adrian,  1  Mich.  490;  HoDtpelier  «.  East  Montpe- 
Uer,29  Ft  18;  Warlogv.  Mayor  fto.  of  UofaUe,  M  Ma, 
TOl;  IIa7orao.orBalUmor«9.8tate,lftjrd.  87ft. 
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Ct,    1855,  Granby  «.  Thmston,  28   C<nm. 
416. 

20.  Where  a  town  was,  by  its  charter  of 
iocorporatioii,  authorized  to  make  all  sttch 
ordinances  afl  should  be  consistent  with  the 
constitution  and  laws  of  the  State,  and 
passed  an  ordinance  of  that  character,  it  was 
held  that  a  subsequent  general  statute,  passed 
by  the  legislature,  might  constitutionally  an- 
nul such  ordinance.  It  is  competent  for  the 
legislature  to  modify  or  restrict  the  charter 
of  a  municipal  corporation  without  its  con- 
sent Ohio  Supreme  Ct.  1829,  Town  of  Mari- 
etta «.  Fearing,  4  Ohio^  (Bamm.)  427. 

21.  Afl  to  the  power  of  the  legislature  to 
repeal  a  general  statute  of  limitations  in  favor 
of  a  municipal  corporation. — see  Underhill 
9.  Trustees  of  City  of  Sonora,  17  Col.  172. 

22.  The  property  of  a  municipal  corpora- 
tion held  for  purposes  of  income  or  for  sale, 
and  unconnected  with  purposes  of  municipal 
government,  may  be  constitutionally  sub- 
jected by  act  of  the  legislature  to  seizure 
and  sale  upon  execution  for  the  debts  of  the 
corporation.  [Reviewing  many  authorities.] 
ilT.  Y,  Ct.  of  Appeals,  1865,  Darlington  «. 
Mayor,  81  Jf.  7.  164,  187 ;  28  Soto.  Pr.  352. 
But  compare  City  of  Louisville  v.  University 
of  Louisville,  15  B,  Monr,  642. 

28*  Talidity  of  submission  to  the  people. 
It  is  competent  for  the  legislature  to  enact  a 
penal  law  which  shall  have  effect  only  in 
those  towns,  &c.,  which  by  vote  adopt  it 
N.  J91  Supreme  Ct.  1855,  State  f>,  Noyes,  10 
Foet.  279. 

24.  Although  the  legislature  cannot  dele- 
gate the  law  making  power,  it  is  competent 
for  them  to  enact  a  law  with  a  provision  that 
such  law  shall  cease  to  exist  unless  a  mu- 
nicipal corporation  which  it  affects  signify 
their  assent  to  it  within  a  specified  period. 
N.  Y.  Superior  Ct,  1856,  Coming  «.  Greene, 
28  Bcurb.  88. 

25.  It  is  competent  for  the  legislature  to 
enact  amendments  to  the  charter  of  a  munic- 
ipal corporation,  with  a  proviso  that  the 
electors  of  the  village  should  be  allowed 
and  required  to  signify  their  consent  and 
acceptance  of  such  amendments  before  they 
shonld  take  effect.  This  is  not  delegation  of 
legblative  powers,  but  is  simply  authorizing 
the  members  or  electors  of  a  corporation  to 
signify  whether  they  will  accept  a  grant  of 
additional  powers,  or  submit  to  new  restric- 
tions.   There  is  a  distinction  between  a  bill 


submitted  to  the  people  of  the  State  at  large 
to  determine  whether  it  shall  take  effect  and 
become  a  law,  and  submitting  to  the  inhabit- 
ants of  a  particular  locality  the  prudential 
question  whether  they  wiU  avail  themselves 
of  powers  conferred  upon  them.  N,  Y.  Ct, 
of  Appeals,  1863,  Bank  of  Chenango  v. 
Brown,  26  K  Y.  467. 

26.  Where  an  amended  charter  of  a  city 
(New  York  charter  of  April  12,  1858)  was 
held  a  nullity,  for  the  reason  that  the  taking 
effect  of  the  act  was  made  dependent  upon 
a  popular  election  ; — HM,  further  that  the 
defect  was  cured  by  a  supplementary  act 
(June  14,  1858)  providing  that  the  former 
act  should  take  effect  as  a  law  immediately. 
The  latter  act  was  not  a  mere  amendment, 
but  a  re-enactment,  which  gave  it  effect  from 
that  time.  If.  Y.  Supreme  Ct.  Sp.  T.  1866, 
People  «.  Stout,  28  Barb.  349 ;  4  Alb.  Pr.  22 ; 
13  How.  Pr.  814. 

27.  Effect  of  eonstitntional  provisions. 
The  provision  of  the  New  York  constitution 
of  1846,  art.  8,  §  9,— that  "  it  shall  be  the 
duty  of  the  legislature  to  provide  for  the  or- 
ganization of  cities  and  incorporated  villages, 
and  to  restrict  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts, 
and  loaning  their  credit,  so  as  to  prevent 
abuses  in  assessments  and  in  contracting  debt 
by  such  municipal  corporations,^' — does  not 
restrain  the  legislature  from  conferring  in 
their  discretion  such  power  upon  a  mimici- 
pal  corporation,  it  recognizes  a  discretion  in 
the  legislature,  the  exercise  of  which  the 
courts  will  not  review.  If.  Y.  Ct.  of  Appeals, 
1858,  Bank  of  Bome  «.  Village  of  Rome,  18 
JV.  Y.  88. 

28.  And  it  is  not  every  law  affecting  the 
organization  of  a  local  court,  which  is  to  be 
deemed  a  violation  of  the  chartered  rights 
of  the  municipal  corporation,  within  the 
provision  of  the  constitution  requiring  a 
two-thirds  vote  to  effect  such  alteration. 
N.  Y.  Ct.  of  Errors,  1846,  Morris  v.  People, 
3  Den.  381. 

29.  The  provision  of  art.  8,  §  9,  of  the 
constitution  of  New  York  of  1846,  does  not 
prohibit  the  legislature  from  granting  to 
municipal  corporations  any  new  and  enlarg- 
ed powers,  in  respect  to  the  creation  of  debt. 
Section  9  concedes  and  necessarily  involves 
the  exercise  of  a  new  and  enlarged  power; 
and  contains  only  this  qualification,  that  the 
power  granted  is  to  be  restricted  so  as  to  pre- 
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Tent  abuses.  The  judiciary  have  no  power 
to  correct  the  errors  of  indiscretion  which 
the  legislature  may  commit  in  the  exercise 
of  the  power  it  possessea  N,  Y,  Supreme  Gt, 
1857,  Benson  9.  Mayor  &c.  of  Albany,  24 
Barb.  248.  To  similar  effect  are  Clarke  «. 
City  of  Rochester,  Id,  446;  5  Alb,  Pr.  107; 
14  How.  Pr,  198;  Grant  f>.  Courter,  24  Barb. 
232;  JV.  r.  Ct.  of  AppeaU,  1868,  Bank  of 
Rome  '0.  Village  of  Rome,  l^N.T.  88. 

30.  Even  if  a  court  could  properly  enter 
apon  the  inquiry,  as  to  what  is  wise  and  ex- 
pedient in  such  matters,  no  more  restrictive 
rule  could  be  maintained,  than  that  the 
powers  confeired  on  a  municipal  corporation 
must  relate  to  the  public  interests  of  the  ter- 
ritory, or  body  of  persons  within  its  limits. 
N,  T,  Gt.  of  Appeals,  1858,  Bank  of  Rome 
V.  Village  of  Rome.  18  JV:  T.  88. 

81.  Any  act  which  affects  the  powers  of  a 
municipal  corporation  by  enlarging  or  abridg- 
ing them,  or  applying  them  to  new  subjects, 
or  authorizing  their  exercise  on  new  occa- 
sions, or  in  new  modes  and  forms,  alters  the 
corporation,  within  the  meaning  of  a  consti- 
tutional restriction  requiring  the  assent  of 
two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature,  to  the  passage  of  a 
bill  altering  a  body  politic  or  corporate.  ilT. 
Y,  Supreme  Ct  1856,  Coming  v.  Green,  28 
Barb.  33,  58. 

82.  A  statute  authorizing  the  commission- 
ers of  highways  of  a  chartered  village  to 
alter  a  highway,  is  but  an  exercise  of  the 
right  of  eminent  domain.  Since  it  does  not 
impair  or  enlarge  the  powers  or  duties  of  the 
officers  of  the  village  is  not  forbidden  by  a 
constitutional  provision  requiring  the  assent 
of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature,  to  a  bill  altering  a 
body  politic,  &c.  iV.  F.  Supreme  Ct.  1849. 
Smith  «.  Helmer,  7  Barb,  416. 

88«  Effect  of  general  statutes  upon  corpo- 
rate acts*  YThere  the  right  to  pass  by-laws, 
and  fix  penalties,  and  sue  for  and  recover  them 
for  their  own  sole  use,  has  been  given  to  a 
municipal  corporation  by  its  charter,  a  subse- 
quent statute  imposing  a  penalty  for  an  act, 
does  not  necessarily  operate  as  a  repeal  of  a 
previous  municipal  ordinance  which  imposed 
a  penalty  for  the  same  act.  Unless  irrecon- 
cilably inconsistent,  both  may  stand  together. 
N,  Y.  Com.  PI  1854,  Mayor  &c.  of  N.  Y.  c. 
Hyatt,  8  E.  D.  Smithy  156 ;  2f.  Y.  Superior  Ct. 
6p.  T.  1863,  Russ  «.  Mayor  &c  of  N.  Y.  12 


N.  Y,  Leg,  Obe.  88.  Compare  Mayor  &c  of 
N.  Y.  t).  Nichols,  4  HiU,  209. 

84.  If,  after  the  legislature  have  confen^ 
upon  a  borough  power  to  make  by-laws  or 
municipal  ordinances,  they  pass  a  general 
statute  prohibiting  acts  under  specified  penal- 
ties, which  the  borough  had  the  power  to  pro- 
hibit, such  general  law  takes  away  the  power 
of  the  borough  to  pass  an  ordinance  affixing 
any  penalty  to  the  same  acta  There  is  no  dif- 
ference in  this  respect  between  an  ordinance 
adopted  before  and  one  adopted  after  the  en- 
actment of  such  a  law.  The  law  would  abro- 
gate any  ordinance  previously  adopted,  and 
it  equally  takes  away  the  power  of  the  mu- 
nicipality to  pass  such  an  ordinance  subse- 
quently, for  the  same  reason,  viz.,  that  a  by- 
law Would  be  unreasonable  or  oppressive 
which  should  have  the  effect  that  a  person 
might  be  tried  and  punished  twice  for  the 
same  offence.  Corm.  Supreme  Ct.Wi^^^\sQi- 
port «.  Ogden,  28  Conn.  128. 

85*  A  general  statute  repealing  all  acts 
contrary  to  its  provisions  does  not  repeal  the 
ordinances  in  any  municipal  corporation  on 
the  same  subject  matter.  K.  J.  Supreme  Ct. 
1852,  State  t).  Branin,  8  Zohr,  484;  1855, 
State  0.  Clarke,  1  Buteh.  54.  Compare  Alte- 
mus  «.  Mayor  &c.  of  N.  Y.  6  Buer,  446. 

86.  A  statute  erecting  a  borough  into  a  dty 
does  not,  of  itself,  affect  existing  borough  or- 
dinances.  A  change  in  the  form  of  govern- 
ment does  not  necessarily  abrogate  the  exist- 
ing law.  Pa.  Supreme  Ct.  1858,  Trustees  of 
Erie  Academy  «.  City  of  Erie,  81  Pa.  St.  515. 

87.  Where  the  charter  of  a  city  forbade 
incurring  any  debts  beyond  a  specified  amount, 
and  the  debt  had  reached  the  limit,  and  after- 
ward, by  a  special  act  of  the  legislature,  they 
were  authorized  to  issue  bonds  for  a  specified 
amount,  so  as  to  aid  in  the  construction  of  s 
railroad, — Held,  that  the  validity  of  the  bonda 
was  not  affected  by  the  fact  that  such  issue 
made  the  total  debt  of  the  city  exceed  the 
amount  limited  in  the  charter.  U,  8.  Supreme 
Ct,  1860,  Amey  «.  Mayor  <&c.  of  AUeghany 
City,  24  How,  864.  Compare  St.  Loms  «, 
Alexander,  23  Mo.  488. 

See  LsGisLATioir. 

88.  Effect  of  mmiielpal  eharCer  en  stetstee. 
A  provision  in  a  general  law  Is  repealed, /m 
tanto^  by  a  provision  in  a  charter  of  a  munici- 
pal corporation  passed  subsequently  there- 
to, when  such  provisions  are  in  direct  con* 
fiict,  or  the  intention  of  the  legiaLatuie  to  that 
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effect  is  clearly  expressed.  Minn.  Suprmne 
Ct,  1864,  Tiemey  v.  Dodge,  9  Minn,  166. 

39«  That  an  act  incorporating  a  town, 
and  Testing  the  authorities  of  the  town  with 
certain  powero,  does  not  divest  the  State  or 
comity  courts  of  powers  Tested  in  them  by 
the  general  law,  unless  the  act  of  incorpora- 
tion declares  the  powers  Tested  in  the  corpora- 
tion to  be  excluslTe, — see  Baldwin  v.  Green, 
10  Mo.  410. 

For  the  general  rules  applicable  to  Charters 
of  municipal  in  common  with  other  corpora^ 
tions,  the  extent  of  the  legislatiTC  power 
OTer  them,  &c.,  see  Chastebs;  Inoobfoba- 
tioh;  Legislation. 

For  ConstitatloBal  proTisions  relatiTe  to 
municipal  coii>orations,  see  Cohbtitutiokb. 

n.  POWEBS. 

1.  GeMTol  prineiplM, 

40.  Mnnietpal  corporations  cannot 
abridge  their  powers.  A  municipal  corpora- 
tion cannot — e,  g,  by  making  a  contract — 
abridge  the  legislatiTe  power  with  which  it 
is  iuTested  by  its  charter.  U.  8,  Suprmne  Ct. 
1821,  Goszler  v.  Corporation  of  Qeorgetown, 
6  Wheal.  598. 

41.  It  is  not  in  the  power  of  a  common 
council  to  bind  its  legislatiTe  capacities  by 
any  priTate  arrangement  or  stipulations,  so 
as  to  disable  itself  from  enacting  any  law  that 
might  be  deemed  essential  for  the  public  good. 
N.  T.  Supreme  Ct  1844,  Mayor  &c  of  N.  Y. 
V.  Britton,  12  Abb,  Pr.  867,  fu^;  S.  C.  $ub  mm. 
Britton  «.  Mayor  Ac  of  N.  Y.  21  Bvw.  Pr.  251. 

42.  A  distinction  is  to  be  obserTcd  between 
tiie  legislatiTe  powers  of  a  municipal  corporar 
tion  and  the  exercise  of  their  rights  OTer  prop- 
erty belonging  to  them ;  and  no  act  done  by 
them  in  regard  to  their  property,  can  be  set 
up  as  an  estoppel  to  restrain  them  from  act- 
ing in  matters  which  require  legislation  for 
the  interests  of  the  city.  N.  T.  Supreme  Ct. 
Bp.  T.  1858,  Opening  of  Albany  Street,  6  AJUb. 
Pr.  278. 

48.  —  cannot  delegate  them.  That  a  mu- 
nicipal corporation  holds  its  powers  in  trust, 
and  cannot  delegate  them, — see  Oakland  «. 
Carpentier,  18  CoiL  640 ;  Whyte  v.  KashTille, 
2  Swan^  864. 

44.  The  commoh  council  of  a  municipal 
corporation  must  ezerdse  the  fbnctions  im- 
posed on  them  by  their  charter,  and  haTe  no 
power  to  delegate  them  to  others^  The  power 


to  sell  granted  to  such  a  body  does  not  in- 
clude the  power  to  make  a  deed  of  trust,  or 
place  the  property  cooomitted  to  their  cus- 
tody in  charge  of  others,  for  a  term  of  years, 
with  power  to  sell  as  they  may  deem  adTis- 
able ;  nor  to  create  a  new  department  of  city 
gOTemment,  to  diTcrt  the  rcTenues  and  prop- 
erty of  the  city  from  their  legitimate  source, 
and  place  them  in  the  hands  of  those,  neither 
chosen  by,  nor  responsible  to  its  corporators. 
Cal.  Supreme  Ct.  1852,  Smith  9.  Morse,  2  CaL 
624. 

45.  Mode  of  exereise.  The  rule  is  general 
and  applicable  to  the  corporate  authorities 
of  all  municipal  bodies,  that  where  the  mode 
in  which  their  power  on  any  giTcn  subject 
can  be  exercised,  is  prescribed  by  their  char- 
ter, the  mode  must  be  followed ;  it  consti- 
tutes the  measure  of  the  power.*  Cal.  Su-^ 
preme  Ct.  1862,  Zottman  v.  City  of  San  Fran- 
dsco,  20  Cal.  96. 

46.  Mistake  as  to  statute.  When  a  mu- 
nicipal corporation  attempt  to  conduct  a  pro- 
ceeding under  the  proTisions  of  a  law  which 
has  ceased  to  exist,  their  doings  are  Talid  if 
there  are  other  laws  in  existence  authorizing 
the  proceeding,  and  the  proceedings  are 
found  to  be  in  accordance  therewith.  N.  J, 
Supreme  Ct.  1850,  State  o.  Jersey  City,  3 
i>tttc&.498. 

47.  Presumption  in  fiiror  of  discretion. 
Courts  are  bound  to  assume,  where  a  discre- 
tion is  Tested  in  a  municipal  body  exercising 
functions  of  a  legislatiTe  character,  that  good 
reasons  existed  for  doing  an  act  which  was 
the  result  of  such  a  discretion.  N.  T.  Com. 
PI  Bp.  T.  1858,  N.  Y.  &  Harlem  R  B.  Co. 
«.  Mayor  <fcc.  of  K.  Y.  1 WUH.  562. 

48.  No  implied  powers.  Towns,  like  other 
corporations  can  exercise  no  powers  except 
such  as  are  expressly  or  impliedly  delegated 
to  them  by  the  legislatiTe  power  of  the  State. 
Conn.  Supreme  Ct.  1864,  Booth  «.  Town  of 
Woodbury,  32  Conn.  118;  Webster «.  Town 
of  Harwinton,  Id.  181 ;  Me.  Supreme  Ct.  1866, 
Alley  «.  Inhabitants  of  Edgecomb,  53  Me.  446. 

49.  That  all  powers  not  expressly  granted 
by  the  charter  of  a  municipal  corporation,  or 
necessary  to  carry  out  those  powers,  are 
denied;  the  corporation  can  tiJce  nothing 

•  An  aoUioritj  giT«n  to  tlie  **eit7  of  Pltttbor^**  to  mib- 
■cribe  for  th«  tlock  of  a  nflitNid  oompuiy,— HWd,  prop- 
erly eserdaed  bgr  tho  mayor,  aldemMo,  and  dtlaens  of  Mtta* 
burgh,  that  being  the  corporate  title  of  the  city.  Pa.  Stt- 
preme  Ck  180S,  Commonwetltti  «.  Fittdnngli,  U  Fa,  Sk 
4ML 
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by  implication, — see  Learenwortli  v,  Nor- 
ton, 1  Kans.  482 ;  Parker  «.  Baker,  1  Clarke 
Oh.  228 ;  Eyle  9.  Malin,  8  Ind.  84 ;  Eaj>.  Bur- 
nett, 80  Ala.  If,8.4Ql;  Hooper  «.  Emeiy,  14 
Me.  875. 

50.  A  mnnicipal  corporation  has  not,  in 
general,  power  to  make  ordinances  for  the 
construction  of  canals,  turnpikes,  or  railroads, 
beyond  the  territorial  limits  of  its  jurisdic- 
tion ;  nor  to  borrow  money  and  pledge  or 
incimiber  the  individual  property  of  its  citi- 
zens for  that  purpose.  And  where  special 
legislative  authority  is  asserted  for  such  pur- 
poses, it  must  be  shown  to  have  been  con- 
ferred in  express  terms,  and  is  not  to  be 
assumed  from  inference  or  construction. 
[Wile,  on  Corp.  26;  1  Dumf.  &  E.  124.] 
U.  8.  Cire.  Ct,  (Pa,)  1858,  Oevricke  «.  City  of 
Pittsburgh,  7  Am.  Law  Reg.  725. 

51.  What  is  a  corporate  purpose.  The 

question  what  is  a  ^*  corporation  purpose  ^ 
within  the  constitutional  provisions  relating 
to  the  powers  of  municipal  corporations, 
must  be  decided  by  the  facts  of  each  particu- 
lar case ;  but  the  judgment  of  the  local  gov- 
ernment of  such  a  corporation  may  in  general 
be  safely  taken  9a  prima  facie  evidence  as  to 
whether  the  object  proposed  is  a  legitimate 
"corporation  purpose."  It  is  not  necessary 
that  the  object  for  whieh  a  tax  is  imposed 
by  the  corporate  authorities  should  be  within 
the  corporate  limits  to  make  it  a  corporate 
purpose.  It  is  sufficient  if  it  be  a  matter  of 
vital  importance  to  the  permanent  interests 
of  the  corporation,  although  situated  beyond 
the  limits  thereof;  and  an  appropriation  may 
consequently  be  made  to  the  eonstruction  of 
A  part  of  a  public  work  lying  beyond  the 
limits  of  the  State.  Tenn.  Supreme  Ct.  1859, 
^(cCallie  «.  Mayor  &c.  of  Chattanooga,  8 
Mead^  817. 

52  •  Enlistments.  It  is  no  part  of  the  eor- 
forate  duty  of  towns,  ae  eueh,  to  provide  for 
the  public  defence.  Me.  Supreme  Ct.  1866, 
Alley  «.  Inhabitants  of  Edgecomb,  58  lf«.446. 

58.  Towns  have  no  authority,  as  part  of 
their  ordinary  powers,  to  raise  money  to  pay 
bounties  to  volunteers  in  the  military  service 
of  the  United  States.  JV.  H.  Supreme  Ct. 
1868,  Crowell  «.  Hopkinton,  45  ^Y.  H.  9. 

54.  A  town  has  no  power  to  raise  money 
to  pay  commutations  to  men  drafted  into  the 
military  service  of  the  United  States;  and  a 
vote  of  the  town  for  such  purpose,  without 
.aobsequent  legishtion  to  render  it  valid,  is 


wholly  unauthorized  and  ill^aL  Me.  Af- 
preme  Ct.  1866,  Barix>ur  «.  Inhahitanti  of 
Camden,  51  Me.  608. 

55.  Military  service  is  due  ftom.  the  citi- 
zen to  the  country  in  which  he  resides,  and 
is  not  rendered  for  or  in  behalf  of  his  town. 
The  adoption  of  town  boundaries,  as  coiiTe- 
nient  limits  of  sub-districts  in  raising  quotas, 
imposed  no  new  duties  upon  the  municipal 
corporations;  which  were  created  for  other 
special  purposes.  Me.  Supreme  Ct.  1866, 
Alley  «.  Inhabitants  of  Edgecomb,  68  Mb. 
446. 

56.  Where  a  town  having  no  power  con- 
ferred upon  it  by  the  legislature  for  such 
purpose,  voted  money  for  bounties  to  men 
drafted  into  the  military  service  of  the  United 
States ; — HM^  that  the  legislature  had  pow- 
er to  authorize  such  town  to  confirm  its  ac- 
tion by  vote,  and  such  confirmatory  action  of 
the  town  would  be  valid.  Ccnn.  Supreme  Ct. 
1864,  Booth  V.  Town  of  Woodbury,  82  Ccmt. 
118;  1866,  Bartholomew  «.  Harwinton,  83 
(7<mn.408. 

57.  Apprehension  of  criminals.  A  town 
cannot  legally  raise  money  for  the  apprehen- 
sion and  conviction  of  criminals.  Me.  Su- 
preme Ct.  1868,  Gale  v.  Inhabitants  of  South 
Berwick,  51  Me.  174. 

58.  4th  of  July*  The  power  of  a  town 
to  appropriate  money  for  the  celebration  of 
the  Fourth  of  July,— denied.  Hood  «.  Lynn, 
1  ^22071,  108;  New  London  «.  Brainaid,  83 
Conn.  552. 

59.  Mft'"U^"fag  nnisaBce.  A  municipal 
corporation  has  no  more  right  to  maintain  a 
nuisance  on  its  lands  than  a  private  person 
possesses.  N.  T.  Supreme  Ct.  8p.  T.  1848, 
Brower  9.  Mayor  &c  of  N.  T.  8  BarJ^.  254. 

60.  Extra  territorial  power.  A  munici- 
pal corporation  having  power  by  its  charter 
'^  to  purchase,  hold,  and  convey  any  estate, 
real  or  personal,  for  the  public  use  of  said 
corporation,  is  not  thereby  authorized  to 
hold  lands  beyond  its  boundaries,  for  gov- 
ernmental purposes, — e.  g.  to  be  used  as  a 
highway, — ^for  this  would  conflict  with  the 
jurisdiction  of  surrounding  towns;  and  % 
conveyance  to  such  corporation,  of  lands 
beyond  its  boundaries,  for  the  purpose  of  a 
street  is  void.  N.  T.  Ct.  of  AppeaU,  1859, 
Riley  «.  City  of  Rochester,  9  N.  T.  (5  SeltL) 
64. 

61.  Assuming  liability  of  another.  A  mu- 
nicipal corporation  has  no  right  to  assume 
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jthe  defence  of  an  action  to  which  it  is  not  a 
party,  and  which  it  has  no  interest  in  resist- 
ing,— 0.  g,  actions  hrought  against  the  sqper- 
Tisors  of  the  county  for  penalties  for  an  al- 
leged neglect  of  duty  in  refusing  to  audit 
and  allow  salaries  to  associate  judges  of  gen- 
eral sessions  of  the  city  and  county,  appoint- 
ed under  an  unconstitutionak  law, — nor  to 
pay  judgments  and  costs  m  such  suits ;  and 
negotiable  drafts  drawn  for  such  payments 
are  void.  if.  F.  Ct.  of  Appeals,  1860,  Hal- 
stead «.  MayQr&c.ofN.T.  8  iiT.  T.  (a  Comst,) 
480. 

62«  Property  rights  of  mnnieipal  eor- 
porations.  Altiiough  a  municipal  corpora- 
tion has  delegated  to  it  certain  powers  of 
goyemment,  it  is  only  in  reference  to  those 
delegated  powers  that  it  will  be  regarded  as 
a  goyemment.  In  reference  to  all  other  of 
its  transactions,  such  as  affect  its  ownership 
of  property,  in  buying,  selling,  or  granting, 
and  in  reference  to  all  matters  of  contract, 
it  must  be  looked  upon  and  treated  as  a  pri- 
yate  person,  and  its  contracts  construed  in 
the  same  manner  and  with  like  effect  as  those 
of  natural  persons.  CdL  Supreme  Ot.  1855, 
Touchard  €.  Touchaid,  5  Cdl.  806. 

63.  A  municipal  corporation,  outside  of 
its  goyermnental  capacity,  is  in  many  re- 
spects to  be  regarded  the  same  as  a  priyate 
cori)oration ;  and  the  officers  and  agents 
through  whom  it  acts  must  be  presumed  to 
know  the  contracts  it  enters  into,  the  pur- 
diases  it  makes,  and  the  property  it  uses. 
The  knowledge  of  such  matters  must  rest 
with  some  of  its  officers,  and  the  corporation 
cannot  shelter  itself  under  an  assertion  of 
ignorance.  Col.  Supreme  Ct.  1858,  San 
Frandsco  Qas  Ck>.  v.  City  of  San  Francisco, 
9  Col.  453. 

64.  A  railroad  company  was  authorized 
by  grant  from  the  legislature  to  construct 
and  operate  a  railroad  through  the  streets  of 
a  city,  and  the  common  coundl  of  the  city 
gaye  its  assent  to  the  construction  of  the 
road  upon  a  particular  route.  Eeldj  that  the 
conunon  council  had  no  power  by  resolution 
to  impair  or  annul  the  grant  to  the  company. 
If.  Y.  Supreme  Ct  1860,  Brooklyn  Central  R. 
R  Co.  f>.  Brooklyn  City  R  R  Co.  82  Barb,  858. 

65.  Effect  of  amending  charter.  An  act 
amending  the  charter  of  a  corporation  may 
so  entirely  change  the  corporate  body,  that  in 
order  to  transfer  to  the  new  the  particular 
powers  of  the  old  corporation,  it  will  be  necp 


essary  that  there  should  be  an  enabling 
clause,  empowering  the  new  corporation  to 
act  in  the  particular  case,  or  a  general 
clause  embracing  the  particular  case. .  U,  8, 
Supreme  C$.  1830,  Fowle  «.  Common  Council 
of  Alexandria,  8  Pet.  898.  And  see  Mayor  &c 
of  Sayannah  v.  Steamboat  Co.  of  Georgia, 
B.  M.  CharU.  842. 

66.  Effect  of  diyision  of  town.  A  town 
incorporated  may  acquire  property,  real  or 
personal ;  it  enjoys  corporate  rights  and  priy- 
ileges,  and  is  subject  to  obligations  and 
duties.  If  a  part  of  its  territory  and  inhabit- 
ants are  separated  from  it,  by  anneiBtion  to 
another,  or  by  the  erection  of  a  new  corpo- 
ration, the  former  corporation  still  retains 
all  its  property,  powers,  rights  and  priyileges, 
and  remains  subject'to  all  its  obligations  and 
duties,  unless  some  new  proyision  is  made  in 
the  act.  Thus  it  continues  seized  of  all  its 
lands,  possessed  of  all  its  personal  property, 
entitled  to  all  its  rights  of  action,  bound  by 
all  its  contracts,  and  subject  to  all  its  duties. 
And  by  a  separation  of  a  part  of  its  territory 
and  inhabitants,  by  annexation,  or  a  new  in- 
corporation, the  obligation  in  relation  to  the 
support  of  the  poor  remains  unaltered. 
Where  no  other  legislatiye  proyision  is  made, 
the  settlement  of  any  person  in  the  old 
town  is  not  affected  by  the  new  incorpora- 
tion, unless,  at  the  time  of  incorporation 
he  shall  dwell  within  the  limits  of  it,  and  as 
a  party  to  it  acquire  a  new  settlement  in  the 
new  towiL  Maas.  Supreme  Ct.  1868,  Inhabit- 
ants of  Windham  «.  Inhabitants  of  Portland^ 
4  Masi,  884.  And  see  North  Yarmouth  9. 
Skillings,  45  Me.  188 ;  Ashby  v.  Wellmgton, 
8  Pidk.  524 ;  Baptist  Society  «.  Candia,  2  N. 
R20. 

67*  Where  an  act  incorporating  a  part  of 
a  town,  and  erecting  it  into  a  new  town, 
proyides  that  all  the  debts  due  to  or  from  the 
original  town  shall  be  diyided  beftween  the 
towns  in  proportion  to  the  State  yaluation ; 
and  that  the  poor  with  which  the  original 
town  was  then  chargeable,  together  with 
those  then  remoyed  therefrom,  and  after- 
ward returning  for  support,  shall  be  diyided 
in  the  same  proportion  ;  the  legal  construc- 
tion of  such  a  proyision  is,  that  the  debts  are 
to  be  paid  to  or  by  the  original  town,  who 
may  be  compelled  by  the  new  town  to  pay 
oyer  to  it  its  proportion  of  debts  receiyed, 
and  may  compel  such  new  town  to  reimburse 
its  proportion  of  debts  paid ;  and  that  the 
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charges  of  maintaining  the  poor,  uid  not 
their  persona,  are  to  be  diyided,  each  town 
having  a  remedy  against  the  oliier  for  the 
reimbniBement  of  any  excess  of  such  charges 
beyond  its  due  proportion.  Man,  Supreme 
Ct.  1808,  Inhabitants  of  Brewster  «.  Inhabit- 
ants of  Harwich,  4  Jfa«9.  878. 

68*  Under  the  provision  of  the  Massachu- 
setts statute  of  1786,  ch.  10,  §  4,-4hat, 
where  one  or  more  parishes  are  set  <^  from 
a  town,  the  remaining  part  constitutes  the 
first  parish, — the  proper^  remains  in  the  first 
pari^ ;  and  a  subsequent  statute  author- 
izing *^  the  town  "  to  apply  the  interest  **  as 
the  inhabitants  in  legal  town  meeting  shall 
direct,"  must  be  taken  to  mean  that  the  firet 
pwrisk  may  do  so.  Me,  Supreme  Ct,  1880, 
Richardson  «.  Brown,  6  OreenZ.  855. 

69.  Erecting  a  new  town  does  not,  with- 
out express  provision,  impair  or  take  away 
the  rights  of  the  old  town,  in  regard  to  the 
common  property  not  within  the  limits  of 
the  new.  K  T,  Chancery^  1817,  Denton  «. 
Jackson,  2  Jbhne,  Ch.  820. 

70.  A  quo  warranto  will  not  issue  to  dis- 
qualify a  justice  of  the  peace  from  executing 
the  functions  of  his  office,  because  the  town- 
ship in  which  he  was  elected  and  where  he 
resides,  has  been  changed  into  a  new  mu- 
nicipality. K  J,  Supreme  Ot.  1804,  State  o. 
Dilloway,  31  iVi  J,  Law  (2  Vroom\  42. 

71.  Where  a  part  of  a  town  had  been  an- 
nexed, by  the  legislature,  to  a  parish  in 
another  town,  without  previous  notice  to 
such  town  or  the  inhabitants  of  the  part  so 
annexed,  and  the  same  had  been  acquiesced 
in  for  nearly  eighty  years, — Held,  that  it  might 
be  presumed  that  the  act  was  afterward  rati- 
fied by  such  acquiescence.  Ma$s,  Supreme 
Ct  1818,  Cobb  t,  Kingman,  15  Man,  197. 

For  the  effect  of  Division  of  corporations 
upon  the  corporate  identity,  and  for  other 
changes,  see  Buggbsbion. 

2.  Power»  in  retpeet  to  property, 

72.  The  power  to  take  property.  A  mu- 
nicipal corporation  may,  at  common  law,  pur- 
chase and  hold  real  property  necessaiy  for 
its  powers.  N,  T,  CU  of  Appeale,  1856, 
Eetchum  v.  City  of  Bufialo,  14  N,  7,  (4 
Kern,)  356 ;  8.  P.  1858,  Peterson  v.  Mayor  &c 
of  N.  Y.  17  Jf.  r.  449. 

78«  That  they  may  lawfully  take  by  pur- 
chase or  devise,  and  hold,  real  estate,  other 
than  such  as  may  be  necessary  to  erect  pub- 


lic buildings  upon, — see  Worcester  e.  Eatoo, 
18  JUan.  871. 

74«  —  by  devise.  A  municipal  corpora- 
tion, empowered  by  charter  to  take,  pur- 
chase, and  hold  forever,  both  real  and  per- 
sonal estate,  without  any  limitation  as  to  the 
amount  thereof^  or  as  to  the  purposes  to  which 
the  same  is  to  be  applied,  and  the  objects  of 
which  corporation  include  the  suppression  of 
vice  and  immorality,  tiie  advancement  of 
public  law  and  order,  the  promotion  of  trade, 
industry  and  happiness,  may  take  by  devise, 
a  bequest  of  real  and  personal  estate  for  tlie 
erection  and  support  within  its  limits  of  an 
orphan's  college,  Ac*  U,  S,  Supreme  CL 
1844,  Vidal  v,  Girard,  3  Eoui,  127. 

75.  A  legacy  to  a  town,  for  the  purpose 
of  erecting  a  town  house,  for  transacting 
town  business,  is  valid  as  a  charitable  be- 
quest N,  T,  Chancery,  1828,  Coggeshall  e. 
Pelton,  7  Johns,  Ch,  292. 

76.  —  to  exeeate  tmsts.  That  a  municir 
pal  corporation  is  not  incompetent  to  hold 
ppoperlji  as  a  trustee  and  to  administer  tiie 
trust, — see  Chambers  e.  8t  Louis,  29  Mo, 
543;  Holland  v,  San  Francisco,  7  Cal  861; 
Webb  V.  Neal,  5  AUen,  575. 

77.  IMsposlng  of  streets.  That  the  au- 
thorities of  a  municipal  corporation  hold  the 
title  to  streets,  &c.,  in  trust  for  the  public  uast, 
and  cannot  convey  them  or  grant  easements 
upon  them  except  in  the  execution  of  that 
tnist,— see  Milhau  «.  Sharp,  15  Barb,  {Jf,  F.) 
198 ;  Btuyvesant  v,  PearsalL,  Id,  244 ;  GUtner 
V,  Trustees  of  CaroUton,  7  B,  Monr,  680. 

78.  Money  which  is  paid  into  the  treasury 
of  a  town  under  the  provisions  of  a  statute, 
becomes  part  of  the  general  funds  of  the 
town,  and  can  be  appropriated  and  used  only 
for  such  purposes  as  come  within  the  scope  of 
legitimate  municipal  exxxmditures,  and  are 
recognized  by  law  to  be  for  the  public  bene- 
fit and  advantage.  Thus,  under  a  statute 
providing  that  the  profits  of  the  herring 

of  a  certain  river  Ehould  be  paid 


*  Tb*  dtj  of  ClnGliixiatt,<— £r«U,  ctpable,  ondcr  tha  law 
of  Ohio,  of  taking,  at  a  corporation,  property  derlMd  to  ifc 
in  tnut  for  a  charitable  nae.    Penln  «.  CiiTcy,  M  Bam. 

8.  P.  as  to  the  dty  of  Philadelphia  under  the  lava  ef 
PennsylTania.    Girard  v.  dij  of  Philadelphia,  4  PhiL  4ia. 

8.  P.  ai  to  the  dty  of  8t  Louis  under  the  laws  of  BOa- 
sonri.    Chambers  «.  Si.  Loula,  nMa.Ha^ 

History  of  the  power  of  mnniolpal  corporatloiis  to  toka 
by  will ;  and  the  rules  of  law  on  this  sul^ect  In  force  la 
lionlslaBa,— rerlawed.    McDoDongh  v.  Muzdoch,  15  Zfow. 
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into  the  treafitiries  of  certain  towns,  in  pro- 
portion to  their  respectiTe  yalnations; — 
HM^  that  the  towns  had  no  anthority  to 
Tote  to  distribute  the  money  on  the  polls. 
Man,  Supreme  Ct,  1865,  Allen  «.  Inhabitants 
of  Marion,  11  Allm,  108. 

79.  The  power  of  expending  money  for 
pnblic  purposes  in  mnnicipal  corporations  is 
lodged  with  the  legislatiye  and  not  the  exec- 
vtiTe  anthorities.  Hence,  the  city  councils, 
and  not  the  heads  of  departments,  are  em- 
powered to  authorize  public  expenditures. 
PHI,  Supreme  Ct.  1864,  City  of  Philadelphia 
ff.  Flanigen,  47  Pa.  St.  21. 

As  to  the  power  of  municipal  corporations 
to  Incur  obligations  by  contract,  see  infra. 

As  to  their  power  to  bind  themselyes  by 
SttbserlptloBS  to  stock  of  railroad  and  other 
impiOTement  companies,  see  Subscbiftions. 

6.  Pawert  of  ffoeemment. 

80.  Power  to  pass  ordinanees.  It  is  com- 
petent for  the  legislature  to  gvant  to  a  munic- 
ipal corporation  a  power  to  make  by-laws 
and  ordinances  for  the  government  of  the 
place.  N.  H.  Superior  Ct.  1864,  State  «. 
Clark,  8  Foet.  176.  And  see  City  of  Peoria  «. 
Calhoun,  99  lU.  817. 

81.  A  municipal  goyemment  may  be  au- 
thorised to  pass  ordinances  imposing  new 
and  superadded  penalties  for  acts  already 
penal  by  the  laws  of  the  State.  K  T.  Su- 
preme Ct  1857,  City  of  Brooklyn  «.  Toynbee, 
81  Bnrh.  282.  And  see  State  t.  Cowan,  29 
Mo.  880;  Amboy  «.  Sleeper,  81  III.  499. 

82.  That  a  statute  allowing  a  magistrate 
of  police  of  an  incorporated  town  to  fine 
ofoiders  for  disorderly  conduct  not  cogniza- 
ble by  the  general  law,  is  not  unconstitu- 
tional,— see  Commissioners  «.  Harris,  7  Jones^ 
Xow,  281. 

88,  A  power  giyen  by  charter  to  a  munic- 
ipal corporation  to  leg^blate  by  ordinances 
upon  nuisances,  does  not  haye  the  effect  to 
abrogate  the  common  law  rule,  that  a  com- 
mon nuisance— «.  g.  keeping  a  public  gaming 
table— is  an  offence  in  itself;  at  least  until 
the  municipal  corporation  adopt  a  by-law 
oorering  the  whole  extent  of  the  common 
law  offence.  The  grant  of  a  power  to  pro- 
hibit all  kinds  of  gaming,  followed  by  the 
adoption  of  a  by-law  prohibitiog  the  keep- 
ing a  faro  table,  leaves  one  who  keeps  a  pub- 
lic fiiro  table  liable  to  two  prosecutions- 


one  under  the  by-law,  and  one  at  common 
kw.  Cire.  Ct.  D.  C.  1829,  United  States 
«.  Holly,  8  Craiuih  C.  Ct.  666. 

84*  Under  section  5  of  the  amended  char- 
ter of  1804,  giving  the  common  council 
of  Alexandria  power  to  make  ^^all  laws 
which  they  shall  conceive  requisite,^'  "for 
the  regridation  of  the  morals  and  police  of 
the  town,"  and  "  for  the  prevention  and  re- 
moval of  nuisances,"  "and  to  enforce  the 
observances  of  their  said  laws  by  reasonable 
penalties  and  forfeitures,  to  be  levied  upon 
the  goods  and  chattels  of  the  offender ; "  the 
common  council  have  power  to  prohibit,  by 
by-laws,  the  keeping  of  gaming  tables  in 
the  town,  under  a  penalty,  to  be  recovered 
by  warrant  before  the  mayor,  in  the  name  of 
the  common  council,  and  to  be  levied  upon 
the  goods  and  chattels  of  the  offender;  al- 
though he  may  be  also  liable  to  prosecution 
under  the  Virginia  act  of  1798,  873,  adopted 
by  the  act  of  Congress  of.  Feb.  27,  1801. 
Cire. '  Ct.  D.  C.  1818,  McLaughlin  «.  Ste- 
phens, 2  Craneh  C.  Ct.  148. 

85.  But  an  ordinary  power  to  pass  ordi- 
nances for  the  well  being  and  good  police  of 
the  town,  does  not  authorize  the  passage  of 
ordinances  in  relation  to  matters  already 
provided  for  by  the  general  laws  of  the 
country.  Superior  Ct.  of  Ark.  T.  1882,  Eap. 
Smith,  Bempgt.  201.  But  compare  Borough 
of  York  V.  Forscht,  28  Pa.  St.  891. 

86.  The  legislature  cannot  confer  upon  a 
municipal  corporation  the  power  to  repeal  by 
ordinance  a  statute  of  the  State.  A  by-law 
of  a  corporation,  repugnant  to  the  constitu- 
tion, common  or  statute  law  of  the  State,  is 
void.  Ga.  Supreme  Ct.  1868,  Haywood  «. 
Mayor  &c.  of  Savannah,  12  Ga.  404.  And 
see  March  «.  Commonwealth,  12  B.  Monr.  26. 

As  to  the  Passage,  validity,  interpretatkn, 
and  enforcement  of  ordinances,  see  hfra. 

87.  —  as  respects  non-residents.  That  a 
municipal  corporation  has  no  power  to  make  a 
by-law  which  will  be  binding  on  owners  of 
property  within  its  limits,  who  reside  with- 
out its  limits,  as  a  ground  of  criminal  punish- 
ment,— see  Reed  «.  People,  1  Park.  Cr.  R  481. 

88.  That  town  ordinances  may  be  binding 
upon  the  perBons  and  property,  not  only  of 
the  citizeus  of  the  town,  but  also  of  non-resi- 
dents, when  they  come  within  the  corporate 
limits  of  the  town, — see  Kennedy  t.  Sowden, 
1  M'MuU.  828. 

89.  Streets.  Upon  the  power  of  municipal 


492       Powers.      [MmflOIPAL  COKPOKATIONS.]      Powers. 


authorities  to  regalate  the  Btreets  and  dde- 
walka, — see  Dubuque  v.  Maloney,  9  lowa^ 
450;  Commonwealth  «.  Worcester,  8  Pick, 
402 ;  Washington  v.  Mayor  &c.  of  Nashville, 

I  Bwan,  177. 

Or  the  passage  of  ftniimJa  through  them, — 
see  Commonwealth  «.  Bean,  14  Gray^  52; 
Commonwealth  v,  Curtis  9  AUen^  206 ;  Roberts 
«.  Ogle,  80  in.  459. 

90.  Whether  they  can  subject  stray  ani- 
mals, owned  by  persons  not  resident  in  the 
town,  to  such  ordinances, — see  Marietta  v. 
Fearing,  4  Ohio  {Bamm.)  429;  Gilmore  «. 
Holt,  4  Pick,  257. 

91.  Whaires.  The  legislature  may  dele- 
gate to  a  municipal  ootpo  ration  the  power 
to  pass  ordinances  regulating  wharves,  &c. 
N.  r.  Com,  PL  1854,  Mayor  Ac.  of  N.  Y. «. 
Ryan,  2  E.  D,  Smith,  868. 

92.  The  municipal  corporations  on  the 
Mississippi  river,  when  authorized  by  the 
legislatures  of  their  respective  States,  have 
the  right  to  pass  rules  and  regulations  rela- 
tive to  their  landings ;  and  it  is  the  duty  of 
the  courts  of  the  United  States  to  respect 
them.  U.  8.  But,  Ot  (La.)  1854,  Culbertson 
17.  The  Southern  Belle,  1  Neuib.  461.  And  see 
Remy  «.  New  Orleans,  16  La,  Ann.  657. 

98.  Markets*  Thatmunidpslcoiporations 
have,  very  generally,  the  power  to  establish 
and  regulate  markets,  within  their  limits, — 
see  St  John  v.  Mayor  &c.  of  New  York,  6 
Duer,  815 ;  Wartman  v.  Philadelphia,  88  P^ 
St,  202;  St  Louis  «.  Jackson,  25  Mo.  87; 
Cougot  «.  New  Orleans,  16  La.  Ann.  21; 
Yates  «.  Milwaukee,  12  Wis.  678. 

94*  Upon  the  extent  and  limits  of  the 
power, — see  Wartman  «.  Philadelphia,  88 
Pa.  8t.  202;  Davenport  t,  Kelley,  7  lowi, 
102 ;  Bethune  v.  Hughes,  7  Oa.  560. 

95.  Licenses.  That  municipal  corpora- 
tions may  require  persons  exercising  voca- 
tions wi^in  their  limits  which  require  regu- 
lation, to  takeout  licenses  therefor;  and  may 
impose  reasonable  license  fees, — see  Norwich 
Gaslight  Co.  <o.  Norwich  City  Gas  Co.  25 
Conn.  19;  Lawrenceburg  «.  Wuest,  16  Ind. 
887  ;  Cheny  «.  Shelbyville,  18  Ind.  84 ;  Ben- 
nett«.  People,  80  J2{.  889;  Ash  «.  People, 

II  Mich.  847;  Chilvers  v.  People,  Id.  48; 
Baker  r.  Cincinnati,  1 1  Ohio  Bt.  584 ;  Peidue  v 
Ellis,  18  C;^.  586 ;  Mayor  v.  Yuille,  8  Ala.  {N.  8.) 
187 ;  Carroll «.  Mayor  &c.  of  Tuscaloosa,  12 
Ala.  {N.  8.)  178;  Intendant  &  Council  of 
Greensboro  i^.  Mnllins,  18  Ala.  (K  8.)  841 ; 


City  Council  «.  Ahrena,  4  Strdbh.  Za«o,  241 ; 
Harringtons.  Trustees  of  Rochester,  10  Wend. 
547;  People  «.  Mayor  &c.  of  N.  Y.  7  How. 
Pr.  81.  But  compare  Day  v.  Green,  4  Outih. 
488 ;  Portland  v.  O'Neill,  1  Or.  218. 

96.  Where  the  trustees  of  a  village  corpo- 
ration were  authorized  to  make  such  pruden- 
tial by-laws,  rules,  and  regulations,  as  they 
from  time  should  deem  meet,  relative  '*to 
huckster  shops  in  said  village,'^  provided 
they  were  not  inconsistent  with  the  laws  of 
the  State  or  the  United  States,— JStfli,  that  a 
by-law  passed  by  the  trustees,  that  huckster- 
ers  should  take  and  pay  for  a  license  from 
the  trustees  under  a  penalty,  especiaUy  where 
it  did  not  expressly  appear  chat  prudence 
required  such  a  by-law,  was  in  restraint  of 
trade,  and  void,  ss  contrary  to  the  general 
principles  and  policy  of  the  laws  of  the  State. 
y.  Y.  Supreme  Ct.  1826,  Dunham  t.  Trustees 
of  Rochester,  5  Cow.  462.  And  see  Freehold- 
ers «.  Barber,  2  HidU.  64. 

97*  A  power  in  a  city  charter  ^'to  tax  or 
entirely  suppress  all  petty  groceries,''  does  not 
confer  the  right  to  "  license  "  liquor  retaOera^ 
the  word  ^*  license  ^  bemg  used  in  other  parts 
of  the  charter  to  express  its  ordinary  meaning. 
Mise.  Ct.  of  Error;  1858,  Leonard  «.  City  of 
Canton,  86  Miu.  189. 

9S«  The  distinction  between  a  ^license 
fee  "  and  a  '^  tax  "-—explained.  Ash  «.  Peo- 
ple, 11  Mich.  847;  Chilvers  «.  People,  J<i  48 ; 
People  f>.  Mayor  &c.  of  N.  Y.  7  How.  Pr.  81. 

99.  Money  charged  by  a  municipal  coipo- 
ration  for  a  license,  and  paid  with  full  knowl- 
edge of  the  facts,  will  be  deemed  to  have 
been  paid  voluntarily  though  paid  under 
protest,  and  cannot  be  recovered  iMick.  Ma». 
Supreme  Ct.  1864,  Cook  «.  City  of  Boston,  9 
AUen,  898. 

100.  An  ordinance  relating  to  a  maiket, 
provided  that  the  derk  should  collect  the  li- 
cense fee ;  give  a  certificate,  and  that  a  license 
should  issue  upon  payment  of  tlm  fee.  HM^ 
that  the  payment  of  the  tee  conferred  on  the 
party  the  right  to  use  the  stand  against  the 
city  though  the  license  has  not  been  issued ; 
and  that  the  paper  in  the  form  of  a  receipt 
signed  by  the  clerk,  acknowledging  the  pay- 
ment of  a  fee  for  a  license  stand,  was  a  certifi- 
cate of  payment  of  the  license  fee,  and  not 
for  rent  Md.  Supreme  Ct.  1859,  Hatch  e. 
Pendergsst,  15  Md.  251. 

101  •  That  the  grant  by  the  city  of  a  license 
and  lease  of  a  market  stall,  does  not  amount 
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to  a  contract  on  their  part  to  prevent  tin- 
licensed  sales  by  other  persons,  the  breach  of 
which  will  excuse  pa3rment  of  rent ;  although 
it  is  the  duty  of  the  officers  of  the  city  under 
its  ordinances  to  prevent  such  8ale%— see 
Peck  V,  Austin,  23  Texcu,  261. 

102,  That  the  grant  of  a  license  from  a 
day  past'releases  the  penalties  for  retailing 
without  license  after  that  day,  though  before 
the  taking  out  of  the  license, — see  City  Ck>un- 
cil  V.  Corleis,  2  Bailey,  186. 

108.  Nuisances.  That  the  legislature  has 
authority,  under  the  constitution,  to  confer  on 
an  incorporated  town  the  power  to  declare 
what  shall  be  nuisances,  and  to  provide  for 
their  abatement, — see  Roberts  v.  Ogle,  80  lU. 
459. 

104*  A  municipal  corporation  has  author- 
ity to  punish  nuisances  by  fine,  and  may  pre- 
scribe, by  ordinances,  what  is  to  be  deemed  a 
nuisance  in  the  obstruction  of  a  private  street ; 
but  it  cannot  thereby  create  a  civil  liability 
where  none  exists  by  law.  Cincinnati  Supe- 
rior Ct.  1857,  Chambers  f>.  Ohio  Life  Ins.  A 
Trust  Co.  1  Ditney,  827 ;  Vandyke  t>.  City  of 
Cincinnati,  Id,  582.  See  also,  State  v.  Jersey 
City,  5  Dutch,  170. 

105.  The  power  of  making  regulations 
concerning  the  removal  of  snow  from  the 
tracks  of  street  railroads  is  vested,  in  Massa- 
chusetts, in  the  mayor  and  aldermen  of  the 
cities,  and  the  selectmen  of  the  towns,  in 
which  such  tracks  are  located.  And  in  the 
exercise  of  this  power,  the  removal  of  snow 
by  the  company  itself^  may  be  prohibited  at 
such  times  and  places,  by  the  aldermen  and 
selectmen,  as  in  their  judgment,  the  public 
interests  may  require.  JfoM.  Supreme  Ot, 
1865,  Union  Railway  Co.  v.  Mayor  &c.  of 
Cambridge,  11  AUen^  287. 

100*  Such  power  may  be  delegated  by  the 
mayor  and  aldermen  of  a  city  to  a  street 
commissioner.    Ih, 

107.  A  court  will  not  restrain  the  erection 
and  continuance,  by  a  municipal  corporation, 
of  a  lamp  post  and  lamp  near  a  dwelling, 
upon  the  ground  that  it  is  a  nuisance,  unless 
the  fact  that  it  is  so  is  clearly  established  by 
the  prooik.  Whether  such  an  erection  shall 
be  permitted  or  continued,  rests  in  the  discre- 
tion of  the  corporation,  and  when  no  special 
injury  is  shown,  the  court  has  no  right  to  re- 
Btrain  the  exercise  of  this  discretion.  N.  Y. 
Superior  Ct.  1858,  Parsons  «.  Travis,  1  DuoTj 
439. 


108.  A  general  power  conferred  upon  a 
municipal  corporation  to  abate  nuisances, 
does  not  necessarily  give  the  corporation 
power  to  destroy  a  valuable  dam  which  was 
lawfully  erected.  They  must  proceed  by  in- 
dictment or  otherwise.  Jf.  T,  Supreme  Ct, 
1852,  Clark  «.  Mayor  &c.  of  Syracuse,  18  Barb, 
82. 

1(^«  That  under  such  a  power  the  corpora- 
tion cannot  demolish  a  house  because  it  is  oc- 
cupied by  a  business  which  is  a  nuisance, — 
see  Welch  «.  Stowell,  2  Dougl  (Mich.)  882. 

110*  Under  a  power  to  make  by-laws  rela- 
tive to  nuisances,  a  by-law  prohibiting  the 
keeping  of  a  ball  alley  for  gain  is  valid.  N. 
T,  Supremo  Ct.  1848,  Tanner  «.  Trustees  of 
Albion,  5  HiU^  121.  Compare  Jackson  «.  Peo- 
ple, 9  Mich.  Ill ;  Smith  v.  City  of  Madison,  7 
Ind,  86. 

111.  Health.  In  Massachusetts,  under  Qetx. 
Stat.  ch.  26,  §  52,  providing  for  the  prohibi- 
tion by  a  board  of  health  of  ofiensive  trades, 
the  selectmen  of  a  town,  acting  as  a  board  of 
health,  may,  by  a  general  order  forbid  the  ex- 
ercise of  an  offensive  employmant  therein, 
without  first  giving  notice  to  those  who  are 
at  the  time  engaged  in  carrying  on  the  same. 
Maee,  Supremo  Ct,  1864,  Belcher  «.  Farrar,  8 
AUm,  825. 

112.  That  selectmen  of  a  town  exposed 
to  small  pox  may  take  measures  for  its  pre- 
vention by  inoculation,  and  the  town  may 
legally  vote  a  tax  to  de&ay  the  expense, — 
see  Hazen  «.  Strong,  2  Vt.  427  ;  Commis- 
sioners «.  Powe,  6  Jones  Law,  184.  But  com- 
pare Wilkinson  «.  Albany,  8  Fast.  9. 

118.  A  board  of  health  of  a  city — Eidd, 
authorized  to  rent  a  building,  to  be  used  as 
a  hospital,  to  protect  the  city  from  the  cholera. 
Aull  V.  Lexington,  18  Mo.  401. 

114.  A  board  of  health — ffeld,TLot  author- 
ized to  charge  the  city,  by  an  appointment 
of  a  sanitary  commission,  for  services  ren- 
dered to  the  board.  Barton  v.  New  Orleans, 
16  La.  Ann.  817. 

115.  Burial  laws.  By-law  of  the  city  of 
New  York,  prohibiting  interments  within 
certain  limits  of  the  city,  sustained  as  con- 
stitutional and  valid.  Such  by-law  is  with- 
in the  power  of  the  coiporation  to  make 
necessary  police  regulations.  It  does  not 
involve  a  taking  of  private  property  for  pub- 
lic use,  so  as  to  give  alright  to  compensation. 
Nor  does  it  operate  to  impair  the  obligation 
of  contracts,  even  when  the  proprietors  of 
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the  ground  hold  it  by  a  lease  from  the  cor- 
poration, containing  a  coyenant  for  quiet  en- 
joyment N,  T,  dm,  PI,  1824,  Mayor  &c. 
of  New  York  «.  Slack,  8  Whed,  Or.  287 ;  JV. 
T,  Supreme  Ot.  1826,  Brick  Presbyterian 
Church  «.  Mayor  Ac.  of  New  York,  6  Cow. 
688;  1827,  Coates  «.  Mayor  Ac  of  New 
York,  7  Id,  685. 

116.  Thus  where  the  coT|K)ration  granted 
a  lot  to  be  used  as  a  burying  ground,  cove- 
nanting for  quiet  enjoyment,  and  afterward, 
by  ordinance,  forbade  it  to  be  so  used; — 
MeUdy  that  this  was  not  a  breach  of  the  cov- 
enant, but  an  effectual  legislative  abroga- 
tion of  it  y.  T,  Supreme  Ct,  1826,  Brick 
Presbyterian  Church  v.  Mayor  &c  of  N.  Y. 
5  Cow.ndS, 

117.  Under  the  Massachusetts  Gen.  Stat 
ch.  28,  i  6, — ^which  empowers  boards  of 
health  to  make  necessary  regulations  con- 
cerning burial  grounds  and  interments  with- 
in their  respective  limits, — a  board  of  health 
of  a  city  may  regulate  the  removal  of  the 
bodies  of  deceased  persons  for  the  purpose 
of  buriaL  JfoM.  Supreme  Gt.  1866,  Common- 
wealth V,  Ckxxlrich,  18  AUen^  646. 

4.  Taases, 

118.  The  power  to  lay  taxes.  That  in 
general  a  legislature  may  confer  upon  a  mu- 
nicipal corporation  the  power  to  levy  taxes 
for  the  support  of  their  local  government, — 
see  Merrick  f>.  Inhabitants  of  Amherst,  12 
AUeUy  500;  Gilkeson  v,  Frederick  County,  18 
Gratt,  677 ;  Wingate  o.  Sluder,  6  Jones  Law, 
662 ;  New  Orleans  «.  Turpin,  18  La,  Ann, 
66 ;  Newman  «.  Justices  of  Scott  County,  6 
Sneed,  696. 

119.  A  law  authorizing  a  public  corpora- 
tion to  contract  a  debt,  and  pay  it  by  means 
of  a  tax,  18  not  liable  to  the  ol:|jection,  that  it 
takes  private  property  for  public  purposes 
without  compensation ;  for  that  clause  of  the 
constitution  is  a  limitation,  not  on  the  taxing 
power,  but  on  the  right  of  eminent  domain. 
[4  N.  Y.  (4  Comst.)  419.]  U.  S,  Supreme  Ot, 
1862,  Gilman  «.  City  of  Sheboygan,  2  Blacky 
510.  And  see  Alexander  «.  Mayor  &c  of  Al- 
exandria, 5  Orane/^  1. 

120.  A  provision  in  the  charter  of  a  mu- 
nicipal corporation,  authorizing  the  council, 
for  a  special  purpose,  to  levy  a  special  tax  on 
all  lands  within  the  corporate  limits  subject 
to  taxation,  not  including  any  improvements 
made  thereon,  is  not  in  violation  of  a  consti- 


tutional provision  requiring  uniformity  in 
taxation;  the  latter  provision  not  applying 
to  special  assessments  by  municipal  oorporv 
tiona  for  local  improvements.  Wis,  Supreme 
Ct,  ly  8,  Bond  V.  City  of  Kenosha,  17  Wis. 
284. 

121.  That  the  legislature  has  no  right  to 
grant  to  a  town  the  power  <^  taxing  a  bank^ 
which  is  made  by  its  charter  exempt  finom 
taxation ;  the  State  cannot  delegate  a  power 
to  impose  a  tax  which  she  herself  has  no  right 
to  levy,— see  O'Donnell  v.  Bailey,  24  Miss, 
886 ;  Bank  of  Chester  «.  Chester,  10  BidL  Jjm, 
104. 

122*  That  a  legislature  may  confer  upon  a 
city  the  power  to  tax  a  foreign  corporation, 
— «ee  Commonwealth  v,  Milton,  12  A  Mcnt, 
212. 

1 23*  That  a  municipal  coiporation  may  be 
authorized  to  tax  property  lying  within  the 
corporate  limits,  notwithstanding  it  is  owned 
by  non-residents,— see  Alexander  c.  Mayor 
&c.  6  Cranckj  1 ;  Turner  «.  Burlington,  16 
Mass,  208 ;  Jones  «.  Columbus,  25  Oa,  610. 

124*  But  cannot  be  authorized  to  tax,  for 
its  own  local  purposes,  lands  lying  beyond 
the  corporate  limits, — see  Wells  v.  City  of 
Weston,  22  Mo,  884 ;  Wilkey  «.  City  of  Pe- 
kin,  19  in.  160. 

125*  Nor  to  tax  property  which  has  mere- 
ly a  legal  or  coDstructive  etaitus,  and  is  regard- 
ed as  being  with  its  owner  wherever  he  may 
be  domiciled; — e.  g,  money  and  chosee  in 
action, — see  Johnson  «.  Lexington,  14  R> 
Monr,  (Ky.)  648. 

126.  That  a  power  conferred  upon  a  mu- 
nicipal corporation  to  lay  a  tax  does  not  pre- 
vent j^e  legislature  from  afterward  modif^ng 
the  tdx,— see  Gilman  i^.  City  of  Sheboygan, 
2  Black,  610. 

127.  It  mast  be  expressly  conferred*  A 
municipal  corporation  has  no  power  to  levy 
taxes  which  are  not  expressly  autboriBed, 
either  by  its  charter  or  by  some  general  pro- 
virions  of  law ;  and  a  mandamus  cannot  be 
granted  to  compel  the  levying  of  a  tax  ior 
the  payment  of  a  demand  due  the  relator, 
where  no  such  authority  to  tax  exiata.  U,  8, 
Ore  at,  {Iowa),  1868,  United  States  «.  Mayor 
te.  of  Burlington,  2  Am.  Law  Beg,  Ni  B,  894. 

128*  That  municipal  corporation  eaxmot 
exorcise  the  power  or  right  of  taxation,  unless 
such  power  is  expressly  given  to  it  by  the 
legislature^— see  dark  «.  Davenport,  14  Jbwo, 
404. 
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129.  Whore  the  State  itself  has  never 
taxed  income,  the  power  to  do  so  in  a  corpo- 
ration, must  appear  by  express  words  or  un- 
avoidable implication.  Oa.  Supreme  CtA9^. 
Mayor  &c  of  Savannah  9.  Hartridge,  8  Ga,  88. 

180*  A  charter  authorizmg  a  municipal 
corporation  to  tax  real  and  personal  estate, 
does  not  of  itself  necessarily  confer  the  right 
to  tax  income.  Oa,  Supreme  Ct,  1800,  Mayor 
&a  of  Savannah  «.  Hartridge,  8  Go,  28. 

181«  A  mtmicipal  corporation,  which  is 
empowered  by  charter  to  make  assessments 
on  inhabitants  holding  taxable  property,  may 
lay  taxes  on  bonds  bearing  interest.  S,  C. 
OonU,  Ct,  1817,  State  v.  City  Oonncil  of 
Charleston,  JftZ29,  86. 

182.  Authority  to  purchase  stock  in  a 
manufacturing  corporation,  cannot  be  derived 
from  the  ordinary  power  of  taxation  conferred 
on  municipal  corporation's.  Tenn.  Supreme 
Ot,  1854,  Cook  «.  Sumner  Manuf.  Co,  1 
Bn/ted,,  698. 

188.  Interpretation  of  snch  laws.  Al- 
though it  IB  true  that  laws  conferring  the 
power  of  taxation  upon  a  municipal  corpora- 
tion are  to  be  construed  strictly,  it  is  also  true 
that  exemptions  from  taxation  are  to  be  con- 
strued strictly ;  and  when  the  power  of  taxa- 
tion has  been  once  conferred,  it  is  not  to  be 
crippled  or  destroyed  by  strained  interpreta- 
tions of  subsequent  laws.  It  must  be  sustained 
in  its  full  extent  under  the  original  grant, 
until  abridged  or  taken  away  by  a  clear  ex- 
pression of  the  legislative  will.  Fa.  Ct,  of 
Appeals,  1867,  Orange  &  Alexandria  R  R. 
Co.  «.  City  Council  of  Alexandria,  17  Oratt. 
176. 

184.  That  where  a  city  government  is  re- 
quired to  levy  a  special  tax,  and  set  apart  the 
proceeds  for  a  special  purpose,  this  duty  will 
not  be  performed  by  the  levy  of  a  general 
tax, — see  State  «.  Davenport,  12  Itnoa,  885. 

185*  That  a  charter  giving  a  board  power 
to  assess  a  tax  by  ordinances,  but  not  fixing 
any  day  upon  which  it  shall  be  assessed, 
gives  power  to  pass  an  ordinance  under  which 
the  tax  may  be  levied  upon  any  day, — see 
Harper  «.  Commissioners,  28  Ga.  566. 

186.  For  what  purposes.  That  although 
the  power  to  lay  taxes  is  conferred  upon  a 
municipal  corporation  in  general  terms,  and 
without  restriction  as  to  the  purposes  for 
which  money  may  be  raised,  the  corporation 
IB  limited  in  the  exercise  of  the  power,  by  the 
objects  of  its  creation,  and  can  employ  it 


only  for  municipal  purposes, — see  Foster  o. 
Kenosha,  12  Wu.  616. 

187.  Under  a  power  conferred  upon  the 
freeholders  and  inhabitants  of  a  city  by 
charter  to  raise,  by  tax,  in  the  manner  direct- 
ed, snch  sums  of  money  as  the  exigencies  of 
the  city  may  require,  a  tax  imposed  for  the 
purpose  of  raising  money  to  assist  the  coxmty 
in  building  a  court  house,  on  condition  that 
the  board  of  justices  would  contract  to  allow 
the  corporation  the  use  of  the  buildings  to 
be  erected,  is  unauthorized  by  charter  and 
void.  The  board  of  jostices  cannot  legally 
enter  into  auy  such  stipulation  and  thei^ore 
the  foundation  of  the  transaction  frdls.  K.  J. 
Supreme  Ct,  1796,  Bergen  i^.  Clarkson,  1 
ffaUt.  852. 

188.  Time  aUowed  for  exereise  of  power. 
A  power  given  by  statute  to  a  public  cor- 
poration to  act  within  a  certain  time,  must 
be  exercised  within  that  time,  or  it  will  be 
lost  So  heldj  as  to  the  power  of  a  board  of 
trustees  of  a  town  to  assess  and  levy  taxes 
by  a  specified  day.  Ind,  Supreme  Ct,  1860, 
Town  of  Williamsport  v,  Kent,  14  Ind,  806. 

189.  Compelling  exercise  of  discretion- 
ary power.  Where  an  act  says  that  a  dty 
council  '^may,  if  it  believes  that  the  public 
good  and  the  best  interests  of  the  city  re- 
quire "  it,  levy  a  tax  to  pay  its  frmded  debt, 
a  mandamus  will  lie,  at  the  suit  of  a  judg- 
ment creditor  on  such  debt,  to  make  it  levy 
a  tax,  if  it  does  not.  U.  S,  Supreme  Ct, 
1866,  City  of  Gkilena  v.  Amy,  5  WaU,  705. 

140.  iind  when  such  a  power  is  conferred 
upon  a  city,  it  is  no  return  to  an  alternative 
mandamus  commanding  it  to  lay  a  special 
tax  to  pay  judgments  obtained  against  it  for 
non-payment  of  its  frmded  debt,  that  it  did, 
in  one  year,  levy  such  a  tax,  and  that  the 
frmds  raised  by  it  are  wholly  exhausted, — 
nor  that  it  owes  other  debts,  and  that,  if  the 
taxes  are  collected,  other  creditors  will  be 
entitled  to  share  in  the  proceeds.    Ih, 

141.  Restraining  nnanthorized  tax.  That 
a  tax  levied  by  a  dty  may  be  dedared  void 
by  the  judiciary  for  oppression, — see  Mayor 
of  Columbia  v.  Beaseley,  1  ffumph,  282; 
Claurent  v.  Commissioners,  8  Md,  259 ;  Kip 
0.  Patterson,  2  Dutch,  298. 

142.  Colleetlon.  In  New  Jersey  when  a 
tax  has  been  legally  assessed  by  a  corpora- 
tion clothed  with  competent  powers,  the 
proportion  which  each  individual  is  bound 
to  pay  becomes  a  debt  whidi  may  be  recover- 
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ed  in  an  action  at  tbe  suit  of  the  corpora- 
tion ;  but,  unless  they  are  expressly  author- 
ized by  the  charter,  sununary  proceedings  by 
distress  and  warrant  of  sale  to  collect  this 
tax,  though  directed  by  a  by-law,  are  yoid; 
and  such  by-law  is  no  justification  in  an  ac- 
tion of  trespass  brought  against  the  officer 
executing  the  process  at  the  suit  of  a  per- 
son whose  goods  have  been  seized.  N,  J, 
Bu/preme  Ct.  1796,  Bergen  e.  Clarkson,  1 
Ealgt,  852. 

148.  Public  moneys  raised  by  a  municipal 
corporation  pursuant  to  law, — e.  g.  by  tax, — 
for  purposes  of  govenmient,  and  in  the  hands 
of  its  fiscal  officer,  are  not  the  property  of 
the  corporation,  or  a  debt  due  to  it  within 
the  meaning  of  a  statute,  entitling  a  judg- 
ment creditor  of  the  corporation  to  an  order 
requiring  the  officer  to  pay  over  the  moneys 
in  satisfaction  of  the  judgment.  [6  Hill« 
581 ;  5  Abb.  Pr.  104,  268.]  K  F.  Supreme 
Ct,  Chambers^  1858,  Lowber  «.  Mayor  Ac.  of 
N.  Y.  7  Ah3.  iV.  248. 

144.  Exemption.  A  municipal  corpora- 
tion authorized  to  tax  lands,  cannot,  even  by 
a  grant  or  stipulation  in  a  conveyance,  ex- 
empt a  particular  parcel  of  land  fit>m  taxa- 
tion. The  power  to  tax,  being  derived  by 
the  corporation  from  the  legislature,  must  be 
exercised  according  to  the  grant.  The  cor- 
poration have  no  power  either  to  lay  any  t^ix 
not  authorized  by  statute,  nor  to  change  or 
modify  any  public  law  regulating  taxation. 
2f.  H,  Supreme  Ct.  1850,  Mach  v.  Jones,  1 
F09t.  898;  8.  P.  Wu,  Supreme  Ct,  1860, 
Weeks  «.  City  of  Milwaukee,  10  Wis,  242. 

5.  AuewMffUe, 

145.  Constitntionality  of  laws  authoriz- 
ing them.  An  assessment  by  a  municipal 
corporation,  under  its  charter,  of  the  expense 
of  a  local  improvement, — e,  g,  grading  a 
street, — upon  the  owners  and  occupants  of 
lands  deemed  benefited  thereby,  is  constitu- 
tional. K  T,  Ct,  o/Appealiy  1861,  People  ex 
rel,  Grifin  v.  Mayor  of  Brooklyn,  4  2^.  T,  (4 
Comet,)  419. 

146.  There  being  no  constitutional  prohi- 
bition, the  legislature  may  create  a  district 
for  the  special  purpose,  or  they  may  tax  a 
class  of  limds  or  persons  benefited,  to  be  des- 
ignated by  the  public  agents  appointed  for 
that  purpose,  without  reference  to  town, 
county,  or  district  lines.  Ih,  And  see  Liv- 
ingston 0.  Mayor  of  New  York,  8  Wend,  85. 


147.  An  assessmoat  for  benefit  to  pay  the 
expenses  of  a  local  improvement,  is  taxation, 
and  falls  within  the  legitimate  exercise  of  the 
taxing  power  [8  Wend.  101 ;  B  Paige,  45]; 
and  hence  a  sale  of  property  assessed,  for  non- 
payment of  the  assessment,  is  not  a  taking  of 
private  property  for  public  use  which  is  for- 
bidden by  the  constitution  unless  on  making 
compensation.  2f,  T,  Supreme  Ct,  1844,  Stri- 
ker f>,  Kelly,*  7  mO,  9. 

148.  That  it  is  competent  for  the  legisla- 
ture to  authorize  municipalities  to  levy  spe- 
cial assessments  for  the  purpose  of  improving 
streets,  upon  real  estate  peculiarly  and  spe- 
cially benefited,  and  in  proportion  to  such 
benefit,-H9ee  Hill «.  Higdon,  6  Ohio  St,  248 ; 
Northern  &c,  R  B.  Co.  v,  Connelly,  10  Ohio 
St.  159 ;  Maloy  «.  Marietta,  11  Ohio  St,  686 ; 
Bonsall  v,  Lebanon,  19  Ohio,  418 ;  Peoria  «. 
Eidder,  26  lU.  851 ;  St  Joseph  «.  Anthony, 
80  Mo,  587. 

149.  Though  the  charter  of  adty  require 
the  consent  of  a  majority  of  owners  to  be 
benefited  by  an  improvement,  to  be  obtained 
before  proceeding,  this  does  not  make  the 
owners  who  consent,  parties  to  the  contract 
of  the  corporation  with  a  contractor  for  the 
work,  in  such  sense  as  to  render  unconstitu- 
tional a  statute  authorizing  the  corporation 
to  lay  a  tax  to  pay  the  contractor  an  extra 
compensation.  Such  a  statute  does  not  im- 
pair the  obligation  of  any  contract  N,  T, 
Ct,  of  Appeals^  1859,  Brewster  t.  City  of  Syra- 
cuse, 19  Jf.  T,  116. 

150.  Combining  several  objects.  Ordi- 
narily, the  combining  in  one  proceeding,  of 
improvements  and  assessments  therefor  so  dis- 
similar in  their  natures  as  the  grading  of  a 
street  and  erecting  a  bridge  thereon,  and  the 
construction  of  a  sewer,  would  be  vicious  in 
principle.  Yet  where  the  sewer  is  a  part  of 
the  bridge,  and  its  only  purpose  is  to  relieve 
the  bridge  from  the  effect  of  water  collecting 
upon  the  street,  no  valid  objection  exists. 
N.  T,  Supreme  Ct,  1868,  People  o.  Village  of 
Tonkers,  89  Barb,  266. 

151«  Principles  of  valuation.  The  as- 
sessment for  benefit  cannot  exceed  the  actual 
benefit  One  of  the  jury  acted  under  the  be- 
lief that  it  was  his  duty  to  assess  all  the 
damages  upon  the  property  benefited,  though 
such  damages,  in  his  opinion,  exceeded  the 
benefit, — Edd,  erroneous.   N,  T,  Supreme  GL 

*  fteyened  on  ottMrgroondt.  2^  T,(X  qf  Xrror9^  laiB. 
9Z>«fl.S98. 
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1882,  Canal  Bank  «.  Mayor  of  Albany, -0 
Wend.  244. 

152.  Yalning  the  land  at  a  certain  sum  per 
foot  is  Boffident,  for  the  gross  amount  is  then 
matter  of  compntation.  Verdicts,  or  esti- 
mates in  street  cases  are  not  scanned  with  the 
same  technical  strictness  which  is  applied  to 
the  verdict  of  a  common  law  jury.  N.  F.  Bur 
preme  Ot,  1888,  Coles  v.  Trustees  of  Williams- 
burgh,  10  Wend.  669. 

lo8«  Church  edifices  not  likely  to  be  soon 
appropriated  to  renting  or  sale,  should  be 
deemed  but  slightly  benefited  by  local  im- 
proyem^its,  and  should  not  be  assessed  in  the 
same  proportion  as  other  property.*  N.  T, 
Supreme  Ct.  1814,  Matter  of  the  Mayor  &c. 
of  N.  Y.  11  JohM.  77. 

To  similar  effect,  in  case  of  a  cemetery.  1884, 
Matter  of  Albany  Street,  11  Wend.  149. 

To  similar  efiect,  in  case  of  a  reservoir.  1836, 
Owners  of  Ground  &c.  v.  Mayor  &c.  of  Albany, 
15  Wend.  188. 

154.  Apportioning  the  burden;  Though 
the  apportionment  of  the  burden  among  those 
who  are  chargeable  is  in  the  discretion  of  the 
commissioners,  the  question  who  are  charge- 
able is  not.  The  whole  district  with  regard 
to  the  benefit  of  which  the  improvement  is 
made,  must  be  assessed.  Thus  where  an  open 
drain  became  a  nuisance,  and  it  was  necesAiy 
to  constract  a  common  sewer  to  obviate  it ; — 
HM,  that  the  whole  ground  drained  by  the 
sewer  must  be  assessed,  not  merely  that  part 
which  might  have  been  alone  affected  by  the 
nuisance.  JV.  T.  Supreme  C%.  1828,LeBoy9. 
Mayor  &c.  of  N.  Y.  20  Johru.  480. 

155*  Under  the  New  York  city  charter  of 
1850, — ^providing  that  the  expenses  in  the 
construction  of  sewers  shall  be  assessed  and 
be  a  lien  upon  the  property  to  be  benefited 
thereby,  in  proportion  to  the  benefits,— the 
%  jurisdiction  conferred  is  limited  to  the  prop- 
erty to  be  benefited.  When  it  becomes  a 
ques^on  of  fact  whether  a  proposed  improve- 
ment will  be  advantageous  to  the  property  in 
any  designated  direction,  the  decision  of  the 
corporate,  authorities  is  conclusive.  But 
where  it  is  entirely  clear  that  any  portion  of 
a  proposed  district  cannot  be  benefited, — e. 
g.  as  where  a  railroad  tunnel  lies  between  the 
sewer  and  the  portion  of  the  district  in  ques- 

*  Compare  Matter  of  WUlUun  and  Anthony  Streets  (19 
Wind.  678),  where  tUs  rale  was  limited  to  cases  where  the 
owner  cannot  apply  the  property  to  feneral  nses ;  and  hospi- 
tal grounds  were  held  chargeable  at  market  Talae. 
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tion, — ^the  corporate  authorities  in  so  far  have 
no  jurisdiction.  [20  Johns.  480.]  N.  F.  iSi*- 
preme  Ct  1856,  People  v.  City  of  Brooklyn, 
28  Barb.  106. 

150.  Where  a  statute  relative  to  a  munic- 
ipal corporation  authorized  the  expenses  of 
paving  streets  to  be  assessed  upon  the  owners 
of  lots  thereon, — Eeld,  that  it  was  not  com- 
petent for  the  corporation  to  pass  an  ordi- 
nance without  any  consideration  moving  to 
them,  which  should  bind  them  to  assess  the 
expenses  upon  the  city  at  large.  When  the 
law  authorizes  the  expenses  of  such  an  im- 
provement to  bo  assessed  in  a  particular  man- 
ner, it  is  an  undue  assumption  of  power  to 
collect  them  fironx  taxpayers  at  large.  2f.  T, 
Supreme  Ct.  Sp.  T.  1862,  Bhinelander  «.  May- 
or &a  of  N.  Y.  21  ffow.  Ft.  804. 

157.  Where  an  ordinance  directs  the  asses- 
sors to  assess  an  equal  amount  of  the  expense 
upon  the  city  treasury  and  upon  the  owners 
of  the  lots  benefited,  the  direction  can  only 
be  satisfied  by  charging  one-half  the  amount 
to  the  treasury,  and  assessing  the  other  half 
upon  the  owners,  including  the  dty  as  owner 
of  public  parks  adjoining.  JV.  T.  Supreme 
Ct.  1865,  Matter  of  Turfler,  44  Barb.  46 ;  19 
Abb.  Pr.  140. 

158.  Where  the  assessment  for  benefit  is 
required  to  be  upon  the  houses  and  lots  of 
ground  which  are  intended  to  be  benefited, 
both  must  be  regarded ;  and  a  damage  which 
would  be  caused  to  the  house  by  the  improve- 
ment, must  be  deducted  from  the  benefit  to 
the  lot.  K  7.  Supreme  Ct.  1832,  Canal  Bank 
V,  Mayor  of  Albany,  9  Wend.  244. 

159.  On  an  assessment  for  benefit,  required 
to  be  laid  on  the  lands  *^  in  proportion  to  the 
advantage  which  each  shall  be  deemed  to  ac- 
quire," a  parcel  is  chargeable  with  such  pro- 
portion, though  it  exceeds  the  cost  of  the 
work  adjacent  to  its  front  JV!  T.  Supreme 
Ct.  1840,  Ihp.  Mayor,  &c.  of  Albany,  28 
Wend.  277. 

160.  Compelling  authorities  to  proceed. 
A  mandamus  does  not  lie  to  compel  a  mu- 
nicipal corporation  to  file  and  confirm  an  as- 
sessment of  damages  for  the  laying  out  of  a 
street.  If  the  relator's  rights  are  vested,  he 
should  sue  in  assumpsit  for  the  money,  or  on 
the  case  for  the  refusal  to  proceed.  JIT.  T.Su^ 
preme  Ct.  1828,  People  v.  President  &c  of 
Brooklyn,  1  Wend.  818. 

161.  Belief  against  unauthorized  assess- 
ments. That  courts  of  general  jurisdiction^ 
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in  a  city,  may  examine  into  the  proceedings 
of  the  common  comicil,  as  to  all  matters  con- 
nected with  a  tax,  or  assessment,  without  a 
resort  to  the  common  law  writ  of  eertUiTari^ 
— see  Pease  v.  Chicago,  21  lU,  500. 

162.  Assessments  are  not  the  subject  oi 
equitable  relief,  except  in  special  cases, — e.  g, 
where  they  assert  a  Uen  upon  real  property, 
and  the  defect  is  not  apparent  upon  the  face 
of  the  proceedings,  or  where  perhaps,  m  the 
case  of  personal  property,  enforcing  them  is 
shown  to  be  an  irreparable  iijury,  or  to  cause 
a  multiplicity  of  suits.  [2  N.  Y.  118;  2« 
Wend.  132 ;  9  Paige,  888 ;  16  N.  Y.  618;  4 
Barb.  9.]  N,  F.  Supreme  Ct.  1860,  Von  Beck 
c.  Village  of  Rondout,  16  AJS).  Pr.  48. 

108.  An  assessment  made  by  a  board  or 
body  haying  no  power  to  make  it,  is  a  nulli- 
ty. The  power  to  make  an  assessment  must 
be  conferred  by  law,  and  if  the  assessment  is 
without  authority  so  conferred,  it  is  not  eren 
an  apparent  lien.  Hence,  in  an  action  to  re- 
strain the  collection  of  an  alleged  illegal  as* 
sessment,  made  by  a  municipal  corporation, 
which,  if  legal,  was  a  Uen  on  plaintiff's  real 
estate, — ^if  the  complaint  does  not  show  that 
its  inyalidity  does  not  appear  on  the  face  of 
the  proceedings  imposing  it,  the  action  can- 
not be  maintained.  2i.  Y,  Ct  of  Appeals  ^ 
1826,  Heywood  v.  City  of  Buffalo,  14  iV.  Y. 
(4  Kern.)  684. 

104,  An  owner  of  land  assessed  for  a  local 
improyement,  cannot  inyoke  the  equitable 
powers  of  the  court  to  relieye  against  omia- 
sions  or  irregularities  in  the  proceedings  of 
the  commissioners.  JVi  Y,  Supreme  Ct,  1860, 
Kelsey  9.  King,  82  Bfxrb.  410;  11  Abb.  Pr. 
180. 

165*  Chancery  has  not  power  to  interfere 
with,  or  set  aside,  an  assessment  on  the  pro* 
prietors  and  occupants  of  lots,  made  by  com. 
missioners  of  estimate  and  assessment  under 
authority  of  a  statute,  for  the  purpose  of  a 
local  improyement,  on  the  ground  merely  of 
a  mistake  in  judgment  of  the  commissionerB 
and  of  the  common  council  in  ratii^dng  it, 
where  there  is  no  alle^tion  of  partiality  or 
unfairness.  The  remedy,  if  any,  is  at  law. 
K  Y.  Ohofneery,  1820,  Le  Roy  v.  Mayor  Ssc. 
of  N.  Y.  4  Johns.  Ch.  862 ;  8.  P.  1822,  Mooera 
«.  Smedley,  6  Id.  28.  Followed,  1828,  Pat- 
terson «.  Mayor  &c.  of  N.  Y.  1  Paigey  114 ; 
1829,  Whitney  v.  Mayor  &c.  of  N.  Y.  Id.  648. 
Compare  Woodruff  v.  Fisher,  17  Barb.  224. 

166.  A  mistake  which,  if  brought  before 


^  the  proper  officers  before  confirmation,  might 
haye  been  corrected  or  explained,  is  not  an 
eiror  sufficient  to  yacate  the  assessment  with> 
out  proof  of  fiaudulent  intent  JV:  F.  Bn^ 
preme  Ct.  8p.  T.  1862,  Matter  of  Babcock,  28 
Bow.  Pr.  118. 

167.  That  one  who  is  assessed  for  benefit 
has  a  right  to  object  to  the  report  for  an  er- 
roneous allowance  of  damages  to  another,  for 
it  enhances  his  burden.  If.  Y.  Supreme  OU 
1841,  Matter  of  Thirty-ninth  Street,  1  fiS2Z, 
191.  Compare  Coles  «.  Trustees  of  WiUiama- 
buigh,  10  Wend  669. 

168.  BatiflcatioB.  That  where  the  pro- 
ceedings for  laying  an  assessment  for  a  mu- 
nicipal improyement,  are  originally  inyalid, 
by  reason  of  a  failure  to  comply  with  tha 
proper  legal  requirements,  such  proceedings 
cannot  be  ratified  by  the  subsequent  passage 
of  a  city  ordinance,— «ee  Matter  of  Buhler, 
82  Barb.  79;  19  How.  Pr.  817;  Baltimore  «. 
Porter,  18  Md.  284.  But  compare  Bennett's 
Case,  12  Abb.  Pr.  127. 

6.  Load  improtemenU. 

169.  The  corporate  power  to  make  then* 

That  a  city  as  a  corporation,  has  control  oyer 
the  public  places  and  highways  within  ita 
bounds,  and  it  is  the  preyince  of  the  corpo- 
ration, and  not  of  a  judicial  tribunal,  to  de- 
termine what  improyements  shall  be  made  in 
the  streets  and  canals  of  the  city, — see  In- 
habitants V.  New  Orleans,  14  La.  Ann.  462 ; 
Howard  v.  First  Independent  Church,  18  Md. 
146. 

170«  The  power  of  a  municipal  corpora- 
tion to  repair  or  rebuild  a  bridge,  neoessarOj 
includes  the  right  of  determining,  upon  the 
plan  and  mode  of  doing  it  N.  F.  Supreme 
Ct.  1867,Elyf;.CityofRoche8ter,26&r6.188w 

171*  That  an  ordinance  is  not  necessary, 
to  authorize  the  making  of  ordinary  street 
improyements  by  a  city,--6ee  Allen  «.  Silyere, 
22  Ind.  491. 

172*  The  existence  of  a  plank  road  in  a 
street  of  a  city,  under  authority  of  a  legisla- 
tiye  grant  to  a  corporation  of  the  ri^t  to 
build  it,  does  not  in  itself  and  as  towarda 
third  persons,  preyent  the  city  goyemment 
from  exeroising  their  general  power  on  that 
street,  by  passing  an  ordinance  to  fill  it  apw 
K  J.  Supreme  Ot,  1867,  State  «.  Jersey  City, 
2  Dutch.  4M. 

178.  That  a  municipal  corporeti<m  haye 
authority  to  employ  a  surycyor  to  furnish 
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copies  of  an  original  map,  or  to  make  new 
BDireyB,  and  fnmish  a  new  map,  exhibiting 
the  streets,  squares,  wharves,  &c. — see  People 
«.  Flagg,  17  N,  r.  584 ;  16  Em.  Pr.  86. 

174.  It  eannot  be  delegated.  A  statnte 
authorized  the  common  conndl  of  the  city 
of  Schenectady  to  make  certain  improre- 
ments  ^'  in  such  manner  as  they  may  pre- 
scribe, under  the  superintendence  and  direc- 
tion of  the  city  superintendent^*  They  passed 
an  ordinance,  directing  certain  of  such  im- 
provements to  be  made  ^  in  such  manner  as 
the  superintendent,  under  the  direction  of 
the  committee  on  roads  of  the  common 
council,  shall  direct  and  require."  Held^  in 
an  action  against  the  owner  of  lots  for  ex- 
penses of  improvements,  that  the  common 
council  could  not  so  delegate  the  discretion 
conferred  to  ^  the  manner  in  which  the  im- 
provement should  be  made ;  and  that  the  or- 
dinance was  void.  N,  T.  Ot, of  AppetiU^l^^X^ 
Thompson  «.  Schermerhom,  6  N,  Y,  (2  8dd,) 
92. 

176.  Improvements  in  another  town* 
That  one  town  cannot  raise  money  to  build 
or  repair  a  bridge  in  another, — see  Concord 
e.  Boecawen,  17  K  H,  466. 

176.  The  power  to  aid  in  works  of  im- 
provement. That  the  authority  of  munici- 
pal corporations  to  loan  their  credit  for  works 
of  internal  improvement,  such  as  railways, 
haribors,  &c.,  is  derived  entirely  from  legis- 
latire  grant8,~see  Hasbrouck  «.  Milwaukee, 
18  TFtt.  87. 

For  cases  upon  the  power  of  public  cor- 
porations to  Subscribe  for  stock  in  railroad 
comxMinies  and  other  corporations  for  local 
improyements,  see  Sttbscriftton. 

177.  Interference  with  private  property. 
In  the  exercise  of  its  corporate  powers  no 
city  has  a  right  to  occupy  or  appropriate 
priTate  property  without  compensation,  or 
do  wanton  or  unnecessary  damage,  direct  or 
incidental,  to  private  property ;  but  the  dis- 
cretion of  the  authorities,  exercised  within 
its  proper  limits,  cannot  be  controlled  in 
equity.  N.  J.  Clumcery^  1854,  Plum  n 
Morris  Canal  &  Banking  Co.  2  Stockt.  256. 

178.  That  neither  a  town  nor  its  officers 
have  any  right  to  appropriate  or  interfere 
with  private  property,  except  so  fiir  as  that 
right  is  conferred  by  statute, — see  Mitchell  r. 
Rockland,  45  Me.  496 ;  State  9.  Newark,  4 
Dutek.  529. 

179.  A  tract  of  land  within  the  corporate 


limits  of  the  city  of  Chicago,  belonging  to 
the  United  States,  having  been  reserved  for 
a  fort,  and  public  buildings  placed  thereon, 
a^  portion  of  the  tract  was  afterwards  sold, 
pursuant  to  a  plan  on  which  the  whole  tract 
was  laid  down  as  divided  intalots,  and  hav- 
ing streets  laid  out  thereon. — HM^  that  it  was 
not  within  the  corporate  powers  of  the  city 
to  open  these  streets  on  the  land  not  sold  to 
private  persons.  U.  8.  Supreme  Ct.  1848, 
United  States  «.  Chicago,  7  How.  185.  Com- 
pare Wright «.  Victoria,  4  Teas.  875. 

180.  Where  the  trustees  haye  no  power 
to  remove  any  building,  the  value  of  which 
exceeds  a  certain  limit,  the  consent  of  the 
owner  of  a  building  that  they  may  remove 
it  without  any  stipulation  to  estimate  the 
value  as  within  the  limit,  does  not  give  the 
trustees  jurisdiction.  Those  who  are  to  be 
taxed,  have  a  right  to  object  N.  T.  Bupreme 
Ct.  1881,  Starr  v.  Trustees  of  Rochester,  6 
Wend.  564.  And  see  Cuyler  v.  Trustees  of 
Rochester,  12  Wend.  165. 

181.  That  the  fee  of  the  land  may  be 
taken,  even  where  the  principal  object  is  to 
procure  materials  for  the  work;  and  that 
separate  and  adjoining  parcels  may  be  taken 
fh>m  the  same  owner  at  different  times, — see 
Matter  of  Water  CommissionerB,  8  Edw.  552. 

182.  When  land  is  taken  for  a  municipal 
improvement,  such  buildings  and  parts  of 
buildings  as  are  within  the  lines  of  the  pro- 
posed improvement  pass,  by  force  of  the 
statute  and  the  proceedings,  to  the  public 
authorities,  with  the  land  taken — ^the  owners 
being  thereby  divested  of  their  title ;  while 
the  residue  of  such  buildings  remain  to  the 
owners,  with  the  land  upon  which  they  stand. 
N.  Y.  Supreme  Ct  1868,  Bennett  v.  Boyle,  40 
Barb.  551. 

For  the  general  principles  governing  the 
power  delegated  to  corporations  to  Take 
private  property  for  corporate  uses,  see 
EHUTEirr  DoMAm. 

For  some  Constitational  restrictions  upon 
it,  see  C0KSTITUT101T& 

188.  When  compensation  must  be  made. 
One  who  has  laid  out  his  land  in  lots,  and 
has  sold  such  lots,  or  any  of  them,  with  ref- 
erence to,  and  bounding  on,  streets  thereon 
designated,  thus  dedicates  the  streets ;  and 
their  owner,  on  their  being  opened,  can  be 
entitled  to  but  nominal  compensation.  JV! 
F.  Ct.  of  Erroriy  1881,  Livingston  v.  Mayor 
of  N.  Y.  8  Wend.  86 ;   JV:    K  Supreme  Ct. 
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1888,  Wyman  «  Mayor  of  N.  Y.  11  Id,  486 ;  [ 
1886,  Matter  of  Furman  Street,  17  Id,  651 ; 
1888,  Matter  of  Thirty-second  Street,  19  Id, 
128 ;  1841,  Matter  of  Twenty-Dinth  Street, 

1  mU,  189 ;  Matter  of  Thirty-ninth  Street, 
Id:  191 ;  S.  P.  1829,  Matter  of  Lewis  Street, 

2  Wend,  472.    And  see  Matter  of  Seventeenth 
Street,  1  Wmd,  262. 

184.  If  a  place  of  bnrial  be  'taken  for 
public  use,  the  next  of  kin  may  claim  to  be 
indenlnified  for  the  expense  of  removing  and 
suitably  reinterring  their  remains.  N,  T, 
Supreme  Gt,  Sp,  T,  1856,  Matter  of  Beekman 
Street,  4  Bradf,  508,  582. 

185.  A  statute  (N.  T.  Laws  of  1888,  409, 
§§  1, 2, 16,  and  N.  Y.  Laws  of  1888, 119,  §§  1, 
2),  providing  for  opening  streets,  without 
providing  compensation  to  owners  of  lands 
not  taken  but  which  might  be  indirectly  in- 
jured,— e.  g,  by  excavations  causing  slides 
and  caving, — ^is  not  unconstitutional.  The 
land  so  injured  is  not  **  taken  for  public  use,*' 
within  the  constitutional  provision.  The 
^KEDO^  \s,  damnum  (ibsqvs  injuria,  N,  Y,  Ct, 
of  Appeals,  1850,  Radcli£f  «.  Mayor  &c.  of 
Brooklyn,  4  If,  T,  (4  Camst.)  195.  And  see 
Graves  «.  Otis,  2  HiH,  466 ;  Benedict  v.  Gk)it, 
8  Barb,  459 ;  Macy  x>,  Indianapolis,  17  Ind, 
967. 

186.  Where  a  municipal  corporatl6n  is 
authorized  to  make  a  particular  improve- 
ment, and  a  mode  of  ascertaining  and  making 
compensation  for  private  property  taken 
therefor  is  provided,  that  remedy  is  exclu- 
sive. An  action  at  law,  for  damages  for  the 
injury  done  in  taking  such  property,  is  not 
maintainable.  Ohio  Supreme  Gt.  1888,  Hick- 
ox  9.  Cleveland,  8  Ohio  (Bdmm,)  548. 

187*  An  agreement  between  landowners 
in  a  city  and  the  municipal  corporation,  that 
if  the  latter  will  lay  out  a  street  over  the 
land,  the  former  will  waive  all  claim  of  dam- 
ages for  land  taken,  but  not  other  and  inci- 
dental damages  for  removing  and  repairing 
buildings,  does  not  waive  the  right  of  the 
landowners  to  damages  to  cover  the  expense 
of  removing  movable  buildings,  and  the  ex- 
pense of  replacing  walls  upon  the  new  line, 
where  a  permanent  building  is  cut  by  the 
line  of  the  street  Mass.  Supreme  Ct,  1889, 
Poster  V,  City  of  Boston,  22  Pick,  88. 

Upon  the  general  subject  of  Compensatioii 
for  private  property  taken  by  corporations 
under  the  delegated  right  of  eminent  domain, 
see  Compensation. 


188.  Discontiniilng  prooeedjngs  for  takiof 
private  property*  The  common  council  of  a 
municipal  corporation,  after  the  appointment 
of  commissioners  to  assess  the  damages  to  be 
awarded  to  the  owners  of  lands  to  be  taken 
as  a  public  street,  and  after  the  award  has 
been  made  and  Confirmed  by  the  lapse  of 
time  in  which  an  appeal  may  be  taken,  have 
no  authority  to  discontinue  the  proceedings. 
[20  Johna  269 ;  18  Id.  506.]  N.  Y,  Supreme 
Gt,  1828,  Hawkins  v.  Trustees  of  Rochester, 
1  Wend.  58 ;  S.  P.  [citing  also,  6  Johna  Gh. 
46;  5  Cow.  298;  7  Id.  526;  2  Rev.  L.  of 
1818,408,  §§177, 178;  Id.  842,  408.]  y.  7, 
Supreme  Ct,  Sp,  T,  1861,  People  «.  Common 
Council  of  S3rracuse,  20  Haw,  Pr,  491. 

189.  In  New  York,  court  may  grant  leave 
to  discontinue,  at  any  time  before  rights 
have  become  vested  in  the  public  or  in  indi- 
viduals by  the  proceedings; — i.  e.  at  any 
time  before  confirmation  of  the  commission- 
ers'  report.  N,^  Y,  Supreme  Ct.  1834,  Matter 
of  Canal  Street,  11  Wend.  154.  To  the  same 
effect,  1828,  People  t.  President  of  Brooklyn, 
1  Id.  818.  Compare  Hawkins  «.  Trustees  of 
Rochester,  Id,  58.  To  the  contrary  was 
Matter  of  Beekman  Street,  20  Johns.  269. 

190.  Before  commissioners  have  been  ap> 
pointed,  and  equally  after  appointment,  if 
they  have  refused  to  act,  the  court  will  grant 
the  application  of  the  corporation  for  leave 
to  discontinue.  N,  Y,  Supreme  Ct,  1821,  Cor- 
poration of  N.  Y.  «.  Dover  Street,  18  J^Aiul 
506.  And  see  Corporation  of  N.  Y.  v.  Mapes^ 
6  Johns,  Ch,  46. 

191.  Individuals  acquire  no  vested  right 
under  street  proceedings,  until  the  final  com 
firmation  of  the  report  of  the  commissionerB. 
[6  Johns.  Ch.  49;  6  Cow.  571 ;  1  Wend.  58, 
818;  11  Id.  154.]  Where  a  report  has  been 
confirmed,  with  the  exception  of  certain  par- 
ticulars, and  sent  back  for  correction  in  tiiose 
particulars  only,  it  is  not  finally  confirmed, 
and  the  corporation  may  have  leave  to  dis- 
continue. N,  Y,  Supreme  Ct,  1889,  Matter 
of  Anthony  Street,  20  Wend,  618. 

192.  Persons  to  whom  an  award  of  damr 
ages  for  land  taken  for  a  municipal  im- 
provement is  made,  by  commissionerB  of  esti- 
mate and  assessment,  cannot  objact  to  the 
discontinuance  of  the  proceedings,  unless  the 
proceedings  have  so  far  progressed  that  mu- 
tual rights  have  vested.  Thereafter  their 
remedy  is,  it  seems,  in  assumpsit,  or  an  action 
on  the  case ;  but  not  by  mandamus.    N,  T. 
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BuipmM  Ct,  1828,  People  «.  President  &c.  of 
Brooklyn,  1  Wend.  818. 

103.  Citj  streets.  That  the  power  of 
opening,  widening,  and  closing  streets,  is  an 
exercise  of  the  right  of  eminent  domain,  dele- 
gated by  the  State  to  the  city,  as  to  other 
corporations,  to  be  used  for  the  public  good, 
— see  State  «.  Graves,  19  Md.  861. 

So  of  township  roads.  Ferris  v.  Bramble, 
5  Ohio  St,  109. 

194.  That  a  city  corporation  is  not  author- 
ized to  appropriate  public  streets  to  a  differ- 
ent purpose,  or  to  narrow  or  widen  them, 
unless  this  power  is  given  expressly  by  the 
charter,  except  such  act  be  necessary  to  give 
effect  to  a  power  expressly  granted, — see  State 
V.  Mayor  of  Mobile,  5  Porter^  279.  Compare 
Brown  «.  Duplessis,  14  La,  Ann,  842. 

105.  That  the  grant  to  a  city  of  a  power 
to  '*  open,  alter,  abolish,  widen,  extend,  estab- 
lish, grade,  or  otherwise  improve  and  keep 
in  repair  streets,*'  will  not  authorize  an  ap- 
propriation of  a  street  to  such  uses  as  would 
be  entirely  inconsistent  with  its  i)se  as  a 
street, — see  Lackland  «.  North  Missouri  R.  R. 
Co.  81  Mo,  180. 

196.  Where  a  municipal  corporation  are 
authorized  to  "  alter  and  amend  ^  streets  in 
their  discretion, — ^they  have  power  to  alter 
the  grades  of  streets  they  have  established, 
and  they  are  the  judges  of  the  necessity  of 
sucli  alteration.  [1  Pick.  418 ;  2  HiU,  466.] 
N.  T,  Bvprems  Ct  1850,  Waddell  «.  Mayor 
&C.  of  N.  T.  8  Barb.  95.  To  the  same  effect, 
if.  Y.  CJutneery,  1887,  Fish  v.  Mayor  &c.  of 
Rochester,  6  Paige,  268.  But  compare  Oak- 
ley f>.  Trustees  of  Williamsburg,  Id.  262. 

197,  A  power  to  '*  open  and  keep  in  re- 
pair ^  streets,  &c, — Held,  to  carry  an  impUed 
power  to  alter  the^grade  or  level.  U.  8.  8ttr 
preme  Ct,  1857,  Smith  «.  Corporation  of  Wash- 
ington, 20  How,  185. 


V,  Corporation  of  G^rgetown,  6  Wheat. 
598;  Matter  of  Furman  Street,  17  Wend, 
649. 

201.  Corporations  which  have,  by  law, 
a  right  to  pave  the  streets,  may  raise  or 
lower  particular  parts  of  any  street,  if  such 
raising  or  lowering  should  be  necessary  for 
performing  the  work  in  a  reasonable  and 
proper  manner;  and  the  individuals  who 
may  be  iigured  by  it  have  no  right  of  action 
for  such  injury,  unless  expressly  given  by 
statute.  U.  8,  Supreme  Ct,  1857,  Smith  v. 
Corporation  of  Washington,  20  How.  185 ; 
Ore,  Ct,  D.  C.  1802,  Hooe  9.  Mayor  of  Alex- 
andria, 1  Cranch  C.  Ct.  98.  And  see  Macy 
«.  Indianapolis,  17  Ind,  267. 

202*  That  under  a  provision  in  a  charter 
authorizing  a  city  to  cause  its  streets  to  be 
*'  paved,  graded,  or  macadamized,"  the  city 
is  authorized  to  construct  a  sidewalk  of 
plank,  or  other  material, — see  Burlington 
&c.  R.  R.  Co.  «.  Mount  Pleasant,  12  lowa^ 
112.  But  compare  People  v.  City  of  Brook- 
lyn, 23  Barb.  {N,  T.)  180. 

208.  Laying  gas  pipes  in  them.  That  a 
municipal  corporation  have  power  to  grant 
permission  to  lay  down  gas  pipes  for  furnish- 
ing ^he  citizens;  the  right  to  lay  them 
down  is  not  property  of  the  corporation 
within  restrictions  upon  the  power  of  the 
municipal  authorities  to  dispose  of  the  city 
property, — see  Smith  v.  Metropolitan  Gaa 
Light  Co.  12  HoiD.  Pr.  187. 

204«  Laying  new  pavement.  The  substi- 
tution of  a  new  and  different  kind  of  pave- 
ment from  that  existing  on  a  public  street, 
is  not  a  repair  of  the  street,  where  it  does 
not  appear  that  the  former  pavement  was 
out  of  repair ;  and  a  local  assessment  may 
be  liud  for  the  expense  thereoJ^  even  where 
the  whole  width  of  the  street  is  not  so  r&- 


paved.     K  T.  Supreme  Ct,   8p.  T.  1865, 

198.   A  power  to  regulate  the  grade  of  i  Matter  of  Repaving  Fulton  Street,  Brooklyn, 

streets, — Heldy  to  include  the  power  to  re-  '  29  Eau),  Pr,  429. 


grade.    Creal  o.  Keokuk,  4  Oreene^  47.. 


205.  Authorizing  street  railroads,  Who- 


199*  A  general  statutory  power  to  alter  ther  or  not  a  municipal  corporation  has 
and  relay  streets, — Held,  to  extend  only  to  ,  power,  in  the  exercise  of  its  general  author- 
public  streets,  and  not  to  apply  to  the  alter-  ;  ity  over  the  streets  within  the  corporate  juris- 
ation  of  any  road  owned  by  a  turnpike  or  |  diction,  to  authorize  the  construction  of  a 
other  private  corporation.    Quinn  «.  City  of    railroad  track  and  operation  of  the  street 


Paterson,  8  Dutch.  85. 


railroad  therein, — see  Drake  v,  Hudson  River 


200.  A  power  confvred  on  a  city  to  grad-    R.  R.  Co.  7  Barb.  (2f.  Y.)  198;  Milhau  t. 
uate  the  streets  within  its  limits, — Held^  a  |  Sharp,  15  Id.  528 ;  Stuyvesant  o.  PealteU, 
continuing  power,  which  the    corporation    Id.  244;  Brown  f>.  Duplessis,  14  La,  Ann. 
might  exercise  from  time  to  time.    Goszler  |  842. 
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206.  A  city  council  cannot  anthorize  a 
railroad  company  to  take  or  ii\jure  the  prop- 
erty  of  a  citizen.  Ind.  Supreme  Ct.  1857, 
Protzman  v.  Indianapolis  Sd  Cincinnati  R.  R. 
Co.  9/7.  A  467. 

207.  The  conuuon  coundi  of  a  municipal 
corporation  cannot  give  a  railroad  company 
the  right  to  take  and  use  a  street  of  a  city 
for  its  tracks,  without  making  compensa- 
tion to  the  adjoining  lot  owners.  TFw.  ^- 
preme  Ct  1868,  Pomeroy  v.  Milwaukee  & 
Chicago  R.  R.  Co.  16  Wis.  640. 

208.  The  corporation  have  a  general 
power  oyer  the  streets,  which  cannot  be  sur- 
rendered without  authority  of  law.  And  in 
exercising  authority  conferred  by  law  to  grant 
permission  to  a  railroad  company  to  use  the 
street,  the  court  may  in  the  grant  impose 
such  restrictions  as  it  may  deem  proper. 
Granting  the  use  of  a  street  does  not  prevent 
them  trom.  subsequently  regulating  its  use, 
and  forbidding,  by  ordinance,  resort  to  steam 
power  upon  it  JV.  Y.  Cam,  PI,  8p,  T. 
1858,  N.  T.  &  Harlem  R.  R  Co.  9.  Mayor 
&a  of  N.  T.  1  EiU,  562. 

209.  Municipal  authorities  haye  no  power 
to  modify  or  repeal  a  law  declaring  certain 
streets  to  be  public  highways,  by  consenting 
to  the  construction  of  a  railroad  thereon. 
The  rights  of  the  public  will  be  protected 
against  the  municipal  as  well  as  the  railroad 
corporation.  Pa,  Supreme  Ct,  1856,  Common- 
wealth V,  Erie  &  North  East  R  R  Co.  27  Pa. 
Bt,  889. 

210.  A  municipal  corporation  which  has 
power  to  authorize  persons  or  corporations  to 
place  in  its  streets  any  materials  for  making  or 
repairing  streets,  sidewalks,-  buildings,  &c., 
cannot  license  an  individual  to  occupy  part  of 
a  public  street  exclusively  for  his  own  use  and 
benefit,  by  erecting  and  using  a  railroad  for 
the  transportation  of  stone  and  gravel  Me. 
Buprems  Ct.  1851,  Green  «,  City  of  Portland, 
82  Me,  481. 

211*  The  grant  of  a  right  to  build  a  rail- 
road in  Broadway  in  New  York  city, — Held, 
void,  because : 

1.  It  granted  a  franchise,  which  the  com- 
mon council  had  no  authority  to  grant. 

2.  By  the  legal  import  of  its  terms,  it  might 
be  perpetual. 

8!  Such  grant  is,  in  judgment  of  law,.a  con- 
tract between  the  corporation  and  the  grant- 
ees, and  would  import  to  restrict  the  corpo- 


ration in  the  future  exercise  of  its  legislative 
powers. 

4.  It  conferred  upon  the  grantees  and  their 
associates  exclusive  privileges  to  a  partial  use 
of  Broadway,  which  might  be  of  perpetual 
duration. 

5.  It  absolved  them  from  an  obligation  im- 
posed on  them  by  a  statute  of  the  State.  [2 
Rev.  Stat.  424,  §  198.] 

6.  It  conferred  rights,  and  exempted  the 
associates  from  consequences,  in  the  event  of 
the  death  of  one  of  their  number,  repugnant 
to  law. 

7.  It  authorized  the  associates  to  become 
incorporated  at  any  time,  under  the  general 
railroad  act,  although  the  road  might  have 
been  previously  constructed,  and  whatever 
might  be  their  number  at  the  time,  while  the 
act  itself  does  not  allow  an  incoq:ioration  after 
a  road  shall  have  been  built,  nor  of  a  less 
number  than  twenty-five. 

8.  It  made  a  contract,  which  the  common 
council  had  been  prohibited  from  making, 
by  the  amended  charter  of  the  city,  of  1849. 
If,  y,  Superior  Ct,  1854,  Attorney  General o. 
Mayor  &c.  of  N.  Y.  8  Duer,  110. 

212.  Constructing  wharves.  The  au- 
thorities of  a  city  may  erect  wharves  at  the 
tennini  of  their  streets,  suitable  for  landing, 
but  by  so  doing  such  erections  become  free 
to  the  public,  as  extensions  of  the  streets,  and 
the  city  has  no  authority  to  exact  toll  for  in- 
gress or  egress.  U.  S.  Dist,  Ct,  (MickS) 
1857,  Russell  «.  The  Empire  State,  1  Hewh. 
542. 

218.  Laying  out  ferries.  A  power  grant- 
ed to  the  trustees  of  a  town  *^  to  lay  out  &a, 
all  ferries,  &c.,  and  to  authorize  the  construc- 
tion of  the  same,  and  with  a  view  to  facilitate 
the  construction  of  impro^menta,  the  landa 
lying  between  high  tide  and  ship  channel  are 
hereby  granted  and  released  to  said  town,^ 
confers  a  power  to  establish  and  regulate  fer- 
ries, &c.,  but  not  neceraarily  an  er(^im'-«  pow- 
er. FuU  effect  is  given  to  the  w<Mtls,  when 
the  simple  right  to  establish  and  regulate  ia 
conceded.  [11  Pet.  422;  8  How.  569 ;  16  Id, 
524.]  U,  8.  Supreme  Ct,  1859,  Mlntum  «, 
Larue,  28  Soy,  485. 

214.  Town  highways.  That  it  is  part  of 
the  corporate  duties  of  a  town  to  build  and 
keep  its  highways  in  repair, — see  Haynea  «. 
Town  of  Burlington,  88  Vt,  850 ;  Abbott 
e.  Town  of  Wolcott,  88  Vt.  666;  Barnes 
V  Mayor  &^  of  Springfield,  4  ^22eii,  448 ;  In- 
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liabitants  of  Orrington  v.  County  Commission- 
ere  of  Penobscot  County,  51  Me,  570. 

815.  A  provision  in  the  charter  of  an  in- 
corporated town,  that  the  trustees  may  have 
the  footways  and  sidewalks  paved  at  the  ex- 
pense of  the  abuttors,  and  fnay  recover  the 
full  expense  in  an  action  of  debt,  if  the 
abuttors  reAise  to  pay,  is  constitutional  and 
valid.  Mo.  Supreme  Ot.  1857,  Inhabitants  of 
Palmyra  v.  Morton,  25  Mo.  598. 

216.  That  a  town  has  power  to  discon- 
tinue a  way,  but  not  a  public  landing  place, — 
see  Commonwealth  v.  Tucker,  2  Pick.  44. 

817.  Public  bnlldings.  The  right  to  fit 
up  a  building  for  city  or  public  purposes, 
and  provide  suitable  accommodations  for 
the  transaction  of  the  business  of  the  city, 
is  a  necessary  incident  to  the  administration 
of  every  municipal  government.  CaL  Su- 
preme Ct,  1858,  People  «.  Harris,  4  Cal  9. 
But  compare  Yanover  «.  Davis,  27  Ga,  854. 

218.  It  is  within  the  ordinary  powers  and 
duties  of  towns  in  Maine,  in  which  no  dis- 
tinct and  separate  parish  or  religious  society 
is  established,  to  provide  for  religious  in- 
struction; and  for  this  purpose  they  may 
raise  and  assess  money  to  support  ministers, 
and  to  build  and  repair  meeting  houses. 
Hence  rights  accruing  to  towns  in  their  pa- 
rochial and  in  their  municipal  capacity  may 
properly  be  upheld  in  the  same  action.  Me. 
Supreme  Ct.  1824,  Inhabitants  of  Alna  v. 
Plummer,  8  Me.  (8  Oreenl.)  88.  And  see 
Woodbury  «.  Hamilton,  6  Pick.  101. 

219,  The  power  of  the  selectmen  of  a 
town  to  locate  and  build  suitable  school 
houses  for  districts  reiusing  to  provide  for 
the  same,— considered.  Converse  v.  Porter,  45 
If.  H.  885. 

220«  That  cities  and  towns  have  authority 
in  their  corporate  capacity,  to  build  a 
market  house,  to  appropriate  money  therefor, 
and  to  assess  the  same  upon  the  inhabitants, 
— see  Spaolding  «.  Lowell,  28  Pick.  71. 

As  to  the  power  to  Regulate  markets,  see 
eupra,  98. 

221,  Under  a  charter  power  "to  establish 
and  regulate  markets,^^  the  city  has  power  to 
purchase  market  grounds.  The  power  to 
establish,  in  contradistinction  to  regulating, 
includes  that  of  procuring  the  necessary  site. 
JT,  r.  ct.  of  Appeals,  1866,  Ketchum  «.  City 
of  Buffalo,  14  ff.  T.  (4  Kern.)  856. 

322«  The  common  council  of  a  city  may 
order  land  to  be  purchased  for  a  market, 


notwithstanding  a  limitation  in  the  charter 
as  to  the  yearly  value  of  land  which  they 
may  hold.  JV.  Y.  Supreme  Ct.  Sp.  T.  1858, 
People  V.  Lowber,  7  Ahb.  Pr.  158 ;  28  Barb.  65. 
22S.  That  a  power  given  to  a  municipal 
corporation,  by  a  statute,  to  build  markets, 
is  subservient  to  the  rights  of  the  public  in 
land  already  dedicated  by  the  corporation 
as  a  street, — see  St.  John  v.  Mayor  &c  of  N. 
T.  8  Bom.  488. 

224.  Town  dock*  That  a  town  has  au- 
thority to  provide  for  the  support  of  a  pub- 
lic clock, — see  Wiilard  v.  Newburypor^  12 
Pick.  227. 

225.  Reservoir.  That  the  authorities  of  a 
town  or  village  have  a  right  to  place  in  a 
highway  a  reservoir  for  the  purpose  of  re- 
taining water  to  sprinkle  the  highway  with, 
—see  West «.  Bancroft,  82  R  867. 

III.  Members. 

226.  Membership  how  aeqnired.  When 
one  moves  into  a  town,  or,  being  a  resident 
in  a  town,  arrives  at  fhll  age,  he  at  once  be- 
comes a  member  of  the  corporate  body,  with- 
out its  consent,  or  any  other  act  on  his  part ; 
and  is  subject  to  all  the  liabilities,  and  en- 
titled to  all  the  privileges  of  a  member.  The 
same  consequence  follows  when  a  person  re- 
moves from  another  place  into  a  territorial 
parish,  or,  while  resident  therein,  arrives  at 
full  age.  Me.  Supreme  Ct.  1822,  Lord  «. 
Chamberlain,  2  Me.  {Oreenl.)  67. 

227*  Liability  to  taxation  is  a  criterion  of 
membership  in  a  corporation ;  and  whoever 
is  a  member  of  a  parish  has  a  right  to  vote, 
and  the  officer  who  refuses  his  vote  is  liable 
in  an  action.  Maee.  Supreme  Ct.  1820,  Spar- 
row f.  Wood,  16  M(U9.  457;  1880,  Oakes  o. 
Hill,  10  Pick.  888. 

228.  The  inhabitants  of  a  town  are  not 
necessarily  members  of  a  parish  included 
within  it ;  but  those  who  are  exempted  on  ac- 
count of  their  religious  scruples  and  opinions, 
though  members  of  the  town,  are  not  mem- 
bers of  the  parish,  comprehended  by  the  same 
boundaries.  Mate.  Supreme  CU 1807,  Dilling- 
ham «.  Snow,  8  Man.  276 ;  5  Maee.  547. 

229.  —  their  competency  as  Jurors,  ke. 
The  legislature  of  Massachusetts  may  consti- 
tutionally enact,  that  the  interest  which  an 
inhabitant  of  a  city  may  have  in  a  penalty  for 
the  breach  of  a  by-law  thereof,  shall  not  dis- 
qualify him  to  act  as  judge,  juror,  or  witness, 


504      Members.    [MUNICIPAL  CORPORATIONS.]    Members. 


in  a  proeecntion  to  recover  the  penalty ;  and 
that  such  prosecution  may  be  in  the  name  of 
the  commonwealth.  Mass.  Supreme  Ct.  1826, 
Commonwealth  v.  Worcester,  8  Pick.  462. 

230.  —as  witnesses.  In  general  the  in- 
habitants or  corporators  of  a  municipal  cor- 
poration are  not  considered  as  having  an  in- 
terest in  an  action  to  which  the  corporation 
is  a  party,  which  disqualifies  them  from  being 
examined  as  witnesses  either  for  or  against 
the  corporation,  under  the  rule  that  a  person 
interested  in  the  event  of  the  suit  is  incompe- 
tent to  testify  in  it*  If  an  inhabitant  is  not 
individually  interested,  he  may  testify  not- 
withstanding the  remote  share  he  may  be 
thought  to  have  in  the  subject  matter,  as  one 
inhabitant  of  the  community  to  be  affected. 
K  Y,  Chancery,  1884,  Trustees  of  Watertown 
«.  Oowen,  4  Paige,  510 ;  N,  Y,  Supreme  Ct. 
1844,  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill, 
407 ;  Ohio  Supreme  Ct.  1881,  Methodist  Epis- 
copal Church  of  Cincinnati  t>.  Wood,  Wright, 
12;  1838,  Stewart «.  Saybrook  Township,  Id. 
874;  Pa.  Supreme  Ct.  1825,  McFarlandt?.  Com- 
missioners of  Moyamensing,  12  ^0r^.  S  JR.  297 ; 
1843,  Bamet  v.  School  Directors,  6  Watts  tt 
S.  46 ;  Ala.  Supreme  Ct.  1885,  Mayor  &c.  of 
Tuskaloosa  «.  Wright,  11  Ala.  (2  Port.)  280 ; 
Mo.  Supreme  Ct.  1844,  Barada  v.  Inhabitants 
of  Carondelet,  8  Mo.  644 ;  Miu.  Ct.  of  Errors, 
1856,  Mann  v.  Yazoo  City,  81  Miss.  574. 

As  to  competency  of  Members  of  associa- 
tions and  of  Officers  and  Stockholders  in 
business  corporations, — see  Membbbb  ;  Offi- 
cers ;  STOCKHOLDEBa 

.  281.  A  corporator  in  a  municipal  corpo- 
ration is  not  iucompetent  in  an  action  by  or 
against  it,  even  though  the  corporation  is 
named  in  the  suit  as  the  ^^  mayor,  aldermen,' 
&c.,  and  the  witness  is  the  mayor  or  an  alder- 


*  This  rale  liu  Itself  been  so  much  modifled  and  relaxed 
by  recent  legislation  on  the  sntiject  of  witnesses,  In  many  of 
the  States,  that  the  eases  upon  Us  ai^catlon  to  members  of 
corporations  have  lost  much  of  their  interest.  We  give  In 
the  text  cases  sustaining  the  application  of  the  rule  In  varl 
Otts  oases,  without  attempting  to  preserve  aU  the  dlstinc 
tlons  which  they  disclose.  The  rule  finds  some  ftirther  con- 
firmation from  the  following  cases:  Hunter  v.  Marlboro,  8 
Woodh.  db  if.  168;  Chester  «.  Rockingham,  Brayi,  280; 
Commonwealth  «.  Bah^  4  S^g.  A  B.  141 ;  Bloodgood  «. 
Jamaica,  \%  Johns.  286;  Falls  v.  Belknap,  1  Jd.  486;  Can- 
ning 9.  Plnkham,  1  IT.  B.  868 ;  Schenck  «.  Corshen,  Ctoe, 
189;  Orange  «.  Springfield,  1  Southard^  186;  Roll «.  Max- 
well, %  Jd,  498 ;  Jackson  e.  BiUsborough,  1  Den.  JbB,\TX\ 
MaysviUe  f,  Shults,  8  Dana^  10;  Pond  «.  Sage,  1  Chipm, 
260 ;  Smith  r.  Baker,  1  Root^  207 ;  Salisbury  «.  Harwinton, 
9  Root,  486;  Conneollcut  t.  Bradish,  14  Mas*.  806;  Bur- 
Ungtoo  V.  FennUnore,  Cov^e,  190. 


man.  if.  Y.  Supreme  Ct.  1880,  Van  Wonner 
t.  Mayor  &c.  of  Albany,  15  Wend.  282 ;  Ct. 
qf  Appeals,  1850,  Pack  v.  Mayor  &c*  of  N.  Y. 
8  N.  Y.  (8  ComMt.)  489. 

282.  The  inhabitants  of  a  corporation 
society,  to  whom  property  is  devised  for  the 
support  of  a  school,  are  competent  witnesKS 
to  attest  the  will.  CoTtn.  Supreme  Ct.  1802, 
Comwell  V.  Isham,  1  Day,  85 ;  N.  H.  Supreme 
Ct.  1818,  Eustis  V.  Parker,  \N.H  273. 

288.  The  interest  of  a  member  of  a  mu- 
nicipal corporation  and  a  tax-payer  is  too  re- 
mote to  render  him  incompetent  to  testily  for 
the  corporation,  in  an  action  by  the  corpora- 
tion to  recover  taxes  or  a  penalty  imposed  by 
the  corporation.  [4  Paige,  513.]  111.  Supreme 
Ct.  1841,  Sawyer  v.  City  of  Alton,  8  Scam.  127. 

284.  In  New  Jersey  it  has  been  Held^  no 
objection  to  a  witness  that  he  is  a  member  of 
a  board  of  chosen  freeholders ;  and  that  the 
suit  is  prosecuted  at  the  instance  of  the 
board;  and  that  the  board  has  advanced 
money  to  carry  on  the  suit  Jf.  J.  Supreme 
Ct.  1808,  Schank  v.  Stevenson,  1  Penning.  887. 

285.  But  in  Massachusetts,  where  a  town 
at  a  legal  meetmg  voted  not  to  defend  a  cer- 
tain action,  and  the  selectmen  notwithstand- 
ing employed  counsel, — Held,  that  they  were 
not  competent  witnesses  in  the  action ;  being 
bound  to  indemnify  the  town  for  the  costs. 
Mass.  Supreme  Ct.  1832,  Emerson  v.  Inhabit- 
ants of  Newbury,  18  Pick.  877. 

280.  In  an  action  for  contribution,  between 
the  sureties  of  a  collector  of  taxes,  for  money 
paid  by  one  of  them  without  suit,  the  town 
treasurer  is  a  competent  witness  to  prove  the 
collector's  delinquency.  Me.  Supreme  Ct. 
1830,  Nason  v.  Read,  7  Me.  (7  Greenl)  22. 

28 7  •  In  an  action  on  the  official  bond  of  a 
collector  of  taxes,  where  the  point  in  iaano 
was  whether  the  money  collected  had  been 
paid  over  to  the  treasurer  or  not, — Mdd^ 
that  the  treasurer,  being  released  by  the 
town,  was  a  competent  witness  to  disprove 
the  payment  Me.  Supreme  Ct.  1882,  Ford 
«.  dough,  8  Me.  (8  Greenl.)  884. 

288.  In  an  action  by  a  township,  in  Ohio, 
against  an  ex-treasurer  of  the  township 
school  fund,  his  successor  is  not  a  compe- 
tent witness  for  the  township,  to  show  that 
he  received  less  money  of  him  than  he  re- 
ceipted for  to  his  predecessor  on  settlement 
Ohio  Supreme  Ct.  1844,  Monroe  Township  o. 
Williams,  13  Ohio,  405.        * 

289.  And  the  trustees  of  the  township 
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have  no  authority  to  release  such  treasurer 
from  his  liability  for  any  portion  of  the 
school  fund,  in  order  to  render  him  a  com- 
petent witness.    lb, 

240.  In  a  suit  against  a  town  for  damages 
sustained  for  want  of  repairs  in  a  bridge, 
the  surveyor  of  highways  for  the  district  is 
not  a  competent  witness  for  the  town,  nor 
will  a  release  by  a  selectman,  nor  it  ieema^ 
by  the  selectmen,  qualify  him.  Vt  Su^eme 
Ct.  1884,  Turaa  v.  Inhabitants  of  Randolph, 
6  Vt  809. 

241  •  Where  a  party  seeks  to  establish  a 
common  right  in  all  the  inhabitants  of  a 
town,  an  inhabitant  of  such  town  is  not  a 
competent  witness  to  establish  the  rights 
although  it  is  provided  by  statute  that  the 
inhabitants  of  towns  shall  be  competent 
witnesses  when  such  towns  are  parties  or 
interested  in  the  event  of  the  suit.  Me,  Su- 
preme Ct.  1848,  Moore  v.  Griffin,  22  Me,  (9 
Effupl.)  850.  See  also,  Jacobson  «.  Fountain,  2 
John%.  179. 

242*  An  inhabitant  of  a  town  is  not  a 
competent  witness  to  prove  a  custom  for  the 
inhabitants  to  dig  clams  in  a  particular 
spot,  either  at  common  law  or  by  the  Mas 
sachusetts  statute  of  1792,  ch.  82,  which 
provides  that,  where  a  town  is  a  party,  or 
interested  in  the  event  of  a  suit,  any  ii^ab- 
itant  may  be  admitted  as  a  competent  wit- 
ness ;  for  a  verdict  for  one  inhabitant  would 
be  evidence  for  another  claiming  in  the 
same  right.  Maes,  Supreme  Ct,  1825,  L\if- 
kin  V.  Haskell,  8  Pieh.  856. 

243.  By  that  statute,  an  inhabitant  of  a 
town  is  rendered  competent  only  in  cases  in 
which  the  town,  in  its  corporate  capacity, 
is  a  party,  or  interested  in  the  suit,  and  not 
where  the  question  in  dispute  is  a  right  of 
the  inhabitants  of  the  town  to  a  way,  com- 
mon, or  other  easement.  lb.  1829,  Odiome  «. 
Wade,  8  Pick,  518. 

244.  In  action  against  a  town  to  recover 
damages  for  an  injury  received  in  conse- 
quence of  a  defective  highway,  the  plaintiff 
is  a  competent  witness.  Me,  Supreme  Ct, 
1868,  Stover  v.  Inhabitants  of  Bluehill,  51 
Me.  489. 

IV.   MEETINGfl. 

245*  Town  meetings  how  convened.    A 

town  meeting  cannot  be  legally  held  in 


Massachusetts  unless  it  be  in  pursuance 
of  a  warrant  under  the  hands  of  the  se- 
lectmen, or  of  a  majority  of  them, — see 
Reynolds  v.  Inhabitants  of  New  Salem,  6 
MeU.  840. 

246.  A  meeting  of  the  town  for  the 
choice  of  representatives,  smd  for  the  trans- 
action of  the  ordinary  business  of  the  town, 
may  be  called  by  one  warrant,  distinguish- 
ing the  different  classes  of  voters.  Maes. 
Supreme  Ct,  1809,  Craigie  v.  Mellen,  6  Maee. 
7. 

247.  Seal.  It  is  not  essential  that  the 
warsant  for  a  town  meeting  should  have  a 
seal  affixed  to  it.  Maes,  Supreme  Ct.  1818, 
Colman  «.  Anderson,  10  Mass.  105.  And  see 
Bucksport  V,  Spofford,  8  Fairf.  487. 

248.  What  is  sufficient  notice.  Notice  of 
town  meeting,  given  by  posting  up  the  war- 
rant itself,  instead  of  a  copy, — Hdd^  to  be 
sufficient.  N.  H.  Superior  Ct,  1884,  Brews-, 
ter  «.  Hyde,  7  N.  E,  206. 

249.  That  where  the  usual  mode  of  warn- 
ing town  meetings  was  by  posting  up  a 
notice  on  the  meeting  house,  which  was 
used  as  a  town  house,  the  meeting  house 
having  been  torn  down  and  a  town  house 
built,  notice  of  a  meeting,  posted  on  the 
town  house,  was  a  sufficient  warning,  no 
other  place  having  been  agreed  upon, — see 
Briggs  V.  Murdock,  18  Pidb.  805. 

250.  Where  a  warrant  for  a  town  meet- 
ing, to  be  held  on  Monday,  directed  the 
officer  to  warn  the  inhabitants  by  posting 
up  a  copy  of  the  warrant  eight  days,  and 
at  least  over  two  Sundays,  before  the  time  of 
holding  the  meeting, — Edd^  that  the  officer's 
return,  certifying  that  he  posted  up  a  copy 
of  the  warrant  eight  days  before  the  time 
of  holding  the  meeting  was  sufficient ;  the 
return  having  shown  that  the  copy  must 
have  been  also  posted  over  two  Sundays. 
Maee.  Supreme  Ct,  1848,  Commonwealth  «. 
Shaw,  7  Mete.  52. 

251.  Where  a  warrant  for  a  meeting  of 
the  inhabitants  of  the  town  of  A.  is  directed 
for  service  to  F.,  constable  of  the  town,  his 
return  of  proper  service  is  sufficient,  if  it  be 
signed  "P.,  CJonstable,"  without  adding  "of 
A."    lb. 

252.  Statement  of  business  intended; 
Where  a  warrant  was  issued  upon  suffi- 
cient application,  as  directed  by  statute, 
for  the  organization  of  the  first  parish  in  a 
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town,  and  oontamed  an  article  "  to  choose  a 
derk  and  other  neceesaiy  and  usual  parish 
officers,"  but  omitted  any  article  directly 
presenting  the  question  whether  the  mem- 
bers would  vote  to  organize  themsdves  as  a 
parish  or  not, — Edd^  that  the  warrant  was 
sufficient  to  convene  the  meeting,  and  that 
the  parish  was  legally  organized.  JfoM. 
Supreme  Ct.  1837,  Inhabitants  of  Ludlow  v. 
Bikes,  19  Pick.  817. 

253.  An  article  in  the  warrant  for  a  town 
meeting,  "  to  see  what  sum  of  money  the 
town  will  Yote  to  raise  for  the  support  of 
schools  of  the  poor,  repairing  bridges  and 
highways,  for  the  payment  of  the  just  debts 
of  the  town,  and  for  other  legal  purposes," 
— Edd^  to  state  with  sufficient  precision  the 
subject  matter  to  be  acted  on  under  it. 
If.  H.  Superior  Ct  1884,  Tucker  v.  Aiken,  7 
N.  E.  113. 

254.  The  object  of  a  warrant  is  to  give 
previous  notice  to  the  inhabitants  of  the  sub- 
jects to  be  acted  on,  and,  if  this  is  done  sub- 
stantially, it  is  sufficient.  Under  a  war- 
rant for  a  town  meeting,  **to  see  if  liietown 
would  make  an  appropriation  towards  pur- 
chasing a  fire  engine," — Eeld^  that  the  town 
was  authorized  to  pass  a  vote  "  to  raise  and 
appropriate  "  a  sum  for  that  object.  Mom,  Su- 
preme Ct.  1838,  Torrey  v.  Inhabitants  of  Mill- 
bury,  SI  Pick.  64. 

255.  In  order  to  render  valid  a  town  vote 
granting  money  for  a  particular  purpose,  the 
warrant  need  not  state  specifically  that  ihe 
inhabitants  will  be  called  to  act  on  the  ques- 
tion of  granting  money  for  that  purpose,  if 
the  subject  to  be  acted  on  is  distinctly  stated, 
and  is  one  which  will  be  likely  to  require  a 
grant  of  money.  Mass.  Supreme  Ot.  1829, 
Blackburn  v.  Inhabitants  of  Walpole,  ^Piek. 
97. 

256.  That  a  town  in  Vermont  may,  at  its 
annual  March  meeting,  or  the  April  adjourn- 
ment thereof,  act  upon  other  business  than 
that  mentioned  in  the  warrant, — see  Bchoff 
«.  Bloomfield,  8  Vt.  472. 

257.  Where  a  statute  provided  that  noth- 
ing done  at  a  town  meeting  should  be  con- 
sidered as  good  and  valid  in  law,  unless  the 
subject  matter  thereof  should  be  inserted  m 
the  warrant  calling  for  such  meeting,  and  the 
warrant  under  which  a  meeting  was  held 
made  no  mention  of  raising  money  as  one  of 
the  purposes  of  the  meeting, — Edd^  that  a 
vote,  at  such  meeting,  to  raise  the  town  and 


minister  taxes  was  a  mere  nullity.  K.  E.  Su- 
perior Ct.  1828,  Brackett  «.  Whidden,  8  JIT. 
JJ.17. 

258.  A  warrant,  calling  a  town  meet- 
ing, which  contains  an  article  in  the  follow- 
ing words,  viz :  "  To  see  what  measures  the 
town  will  take  to  provide  a  woikhouse,  or 
house  of  correction  for  the  reception,  sop- 
port  and  employment,  of  the  idle  and  indi- 
gent, and  such  other  persons  as  by  law  be 
liable  to  be  sent  to  such  house,  for  the  pur- 
poses aforesaid,  and  for  the  superintendence 
of  the  same,"  is  sufficient  to  authorize  a  vote 
empowering  the  selectmen  to  contract  with 
some  person  to  support  the  poor  for  one  year, 
such  town  having  practised  for  several  yean 
the  making  of  similar  contracts,  under  the 
authority  of  similar  articles.  Me.  Supreme  CL 
1888,  Davenport  v.  Hallowell,  1  Fairf.  817. 

259.  The  act  of  March  7, 1863,  ''to  legal- 
ize the  action  of  townships,  &C.,  in  jndang 
bounties  for  volunteere "  (Miefa.  Seas.  Laws 
of  1868,  p.  92),extflB^to,  and  renders  valid, 
a  tax  voled  at  a  meeting  of  the  electors  of  a 
township  held  for  the  purpose  of  raising 
bounties,  although  such  meeting  was  not  con- 
vened in  the  manner  required  by  existing  stat- 
utes authorizing  special  township  meetings. 
Mich.  Supreme  Ct.  1864,  Crittenden  v.  Robert- 
son, 18  Mich.  58. 

260.  Under  an  article,  in  a  warrant  for  an 
annual  town  meeting,  "  to  choose  all  such 
town  officers  as  the  law  directs,"  the  town 
may  lawftilly  pass  a  vote  authorizing  the  aev- 
ersl  school  districts  to  choose  their  pnid< 
tial  committees.  Elingsbury  v.  School 
trict  in  Quincy,  12  Mete.  (Mass.)  9. 

261.  Effeet  of  tnsnfflcient  notice.  Unl< 
the  records  of  a  town  meeting  show  that 
the  notices  calling  it  were  posted  in  public 
and  conspicuous  places,  the  proceedings  an 
void, — see  Allen  «.  Archer,  49  Me.  346. 

262*  The  proceedings  of  a  town  meetings 
which  is  irregularly  convened  are  not  bind- 
ing on  the  town,  and  a  subsequent  treating 
of  such  meeting  as  valid,  either  by  the  town 
officers  or  by  any  portion  of  the  inhabitants 
of  the  town,  will  not  be  sufficient  to  ratiQr 
the  proceedings  of  the  meeting  on  the  part  of 
the  town.  Vt.  Supreme  Ct.  1843,  Pratt  «. 
Town  bf  Swanton,  15  Vt.  147. 

268*  Constable's  returns*  The  return 
of  a  constable  on  a  warrant  for  calling  an 
annual  town  meeting,  that  he  has  warned 
the  inhabitants  of  the  town,  is  sufficieak 
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evidence  that  the  meeting  was  le^lly  warn- 
ed, although  the  return  do  not  state  in 
what  nuuiner  he  warned  them.  Mats.  Sur 
preme  Ct.  1889,  Houghton  «.  Davenport,  28 
PW.  285. 

264*  The  retain  of  the  constable  or  col- 
lector, on  the  back  of  a  warrant  for  calling  a 
town  or  pariah  meeting,  is  the  only  proper 
evidence  that  the  meeting  was  legally  warned, 
and  most  show  the  manner  in  which  the 
meeting  was  warned,  or  it  will  be  bad ;  nor 
can  a  defect  in  this  particular  be  supplied  by 
parol  evid^ce.  So  held^  in  an  action  against 
the  moderator  of  a  parish  meeting,  for  revis- 
ing the  plaintiffs  vote.  Me.  Supreme  Ct. 
1681,  Tuttle  V.  Gary,  7  Me.  (7  Oreenl)  426. 

265«  The  constable^s  return  on  a  warrant 
for  calling  a  town  meeting  was  dated  the  day 
only  before  the  meeting  was  holden,  and  did 
not  set  forth  the  manner  in  which  he  had  no- 
tified the  inhabitants.  Heldy  that  the  validity 
of  the  meeting  was  not  thereby  affected, — see 
Bucksport  V.  Spofford,  12  Me.  (8  Fairf.)  487. 

266.  Where  a  warrant  directed  a  consta- 
ble to  warn  a  town  meeting  fourteen  days 
before  the  meeting,  and  he  returned  that, 
pursuant  to  the  warrant,  he  had  warned  the 
inhabitants  to  meet  at  the  time  therein  named, 
dating  his  return  less  than  fourteen  days  be- 
fore the  meeting, — Sdd^  that  this  date  did 
not  prove  that  the  warrant  had  not  been 
served  in  due  season.  Ma$$,  Supreme  Ct. 
1888,  Williams  «.  School  District  in  I^unen- 
burg,  21  Pith.  75. 

207«  Where  a  eonstable,  on  a  warrant  for 
ealling  a  town  meeting,  was  to  warn  by  post- 
ing notice,  and  he  returned  "  pursuant  to  the 
warrant,  I  have  notified.'*  without  saying 
how, — Edd^  to  be  sufficient  evidence  that 
the  meeting  was  legally  warned.  So  of  a  re- 
turn that  he  had  notified  "  as  the  law  directs,'* 
and  of  a  return,  without  date,  **  agreeably  to 
the  within  warrant,  I  hare  notified,''  &c, — 
aee  Briggs  «.  Murdock,  18  Pick.  805. 

268.  Proving  notice.  The  legality  of  a 
town  or  parish  meeting  for  the  choice  of 
officers  is  sufficiently  proved  by  showing  that 
it  was  notified  and  warned,  in  due  form,  by 
those  claiming  to  act  as  the  legally  qualified 
officers  of  the  preceding  year.  Me,  Supreme 
€t.  1881,  Tuttle  e.  Gary,  7  Me,  (7  Oreenl.) 
42fi. 


fishery,  is  void,  unless  the  meeting  at  which 
such  vote  was  passed,  was  specially  warned 
for  the  purpose;  and  the  party  seeking  to 
avail  himself  of  it,  must  show  it  in  evidence. 
Cenn.  Suprme  CL  1880,  WiUard  v.  Warden 
&c.  of  KilHngworth,  8  (hnn.  247 ;  8.  P.  1824, 
Hayden  e.  Koyes,  5  Ccrnn.  801. 

270.  When  the  warrant  for  a  town  meet- 
ing, and  the  return  thereon,  are  inserted  in 
the  town  records,  with  the  proceedings  of 
the  town  at  the  meeting,  those  records  are 
evidence  of  the  holding  of  the  meeting,  and 
the  original  warrant  need  not  be  produced. 
Mas$.  Supreme  Ct,  1848,  Gommonwealth  v. 
Shaw,  7  Mete  52. 

271*  In  New  Hampshire,  where  a  town 
meeting  is  warned  by  a  warrant  posted  up 
by  the  selectmen,  they  must  make  a  return 
stating  the  time  when,  and  the  place  where, 
it  was  posted  up;  and  such  return  is  the 
onlv  evidence  whidi  can  be  received  of  their 
action.  N.  H.  Superior  Ct.  1838,  Proprietors 
of  Gardigan  e.  Page,  6  N,  EL  182 ;  Kelson  r. 
Pierce,  Id.  194. 

272.  A  record  of  the  warning  of  a  town 
meeting,  and  of  the  proceedings  of  the 
meeting  held  agreeably  thereto,  is  voS&r 
dent  j^runa/ootf  evidence  to  show  that  the 
warning  was  in  fact  posted  up  as  required 
by  law.  Yt,  Supreme  Ct,  1864,  Lemington  «. 
Blodgett,  87  Yt.  210. 

278*  If  the  return  on  a  warrant  for  call- 
ing a  town  meeting  does  not  show  how  the 
meeting  was  warned,  it  will  be  presumed,  in 
the  absence  of  other  proof,  that  it  was  warned 
in  the  mode  agreed  upon  by  the  town;  audit 
is  not  a  yalid  objection  to  such  return  that 
it  bore  date  of  the  day  of  the  meeting.  Me. 
Supreme  Ct.  1882,  Ford  v,  Glough,  %  Me,  (8 
Oreenl.)  884. 

274*  Election*  The  board  of  aldennen 
appointed  a  day  for  the  election  of  a  dty 
officer;  at  a  subsequent  stated  meeting  of 
the  board,  the  resolution  was  rescinded,  and 
it  was  determined  to  go  at  once  into  the 
election,  some  of  the  aldermen  being  absent 
from  the  last  meeting,  and  having  no  notice 
of  the  election.  Mddy  that  the  electi<»  was 
void.  N,  Y.  Ct,  o/Appe&U,  1860,  People  m 
reH.  Loew  t.  Batchelor,  22  JT.  Y.  128. 

Gompare  Elbctioks. 

275*  A  munidpal  charter  provided  that 
the  board  of  aldermen  and  the  common 
269*  A  vote  of  a  town  abridging  the  right  ^ouncil,  in  their  joint  capadty,  should  be 
of  taking  shell  fish  in  a  fiee  and  common  ^penominated  the  city  council,  and  that  a 
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majority  of  each  board,  inclnding  the  city 
coancil,  should  constitute  a  quorum  for  the 
transaction  of  business.  The  board  of  aiders 
men  and  the  common  council  separately 
Toted  to  meet  in  convention  upon  a  certain 
day  for  the  choice  of  city  officers,  including 
the  city  marshal,  but  when  the  time  arrived, 
only  a  minority  of  the  board  of  aldermen 
appeared.  The  common  cooncil  and  these 
aldermen — ^twenty-seven  persons  being  pres- 
ent, and  constituting  a  majority  of  both 
boards — ^in  their  capacity  as  ^e  city  council, 
proceeded  to  elect  officers,  and  made  choice 
of  the  respondent  as  city  marshal,  by  a  ma- 
jority of  the  votes  present.  Upon  a  petition 
for  a  mandamus, — Held^  that  after  the  board 
of  aldermen  had  agreed  upon  a  day  for  meet- 
ing in  convention,  it  was  not  necessary  that 
a  minority  of  them  should  be  present  in  or- 
der to  make  the  elections  by  the  dty  council 
legal,  and  the  petition  was  dismiss^  KH. 
8uperiar  Ct  1854,  Beck  17.  Hanscom,  9  Fast, 
213. 

276*  Amotion*  A  municipal  corporation 
consisted  of  a  mayor,  aldermen,  bailiffs,  and 
capital  citizens,  who  together  formed  the  com- 
mon council,  and  had  the  power  of  elect- 
ing capital  citizens;  the  power  of  amotion 
was  in  the  mayor  and  aldermen  only,  or  the 
mi^or  part  of  them.  The  common  council 
met  for  the  purpose  of  transacting  the  busi- 
ness of  that  assembly ;  and  the  mayor  and 
aldermen  made  an  order  for  the  amotion  of 
one  P.,  a  capital  burgess,  for  a  cause  which 
wad  allowed  to  be  legal.  HeU^  that  the  re- 
moval was  not  regular,  and  that  there  ought 
to  have  been  a  summons  for  the  mayor  and 
aldermen  to  meet  in  their  distinct  capacity, 
jr.  R  1720,  Rex  v.  Mayor  &a  of  Carlisle,  1 
Btr,  885. 

V.  Officers. 

277*  Appointment.  That  the  exercise  of 
a  power  to  appoint  to  an  office,  is  a  purely 
eaoecuiine  act ;  and  is  in  no  sense  a  Ugidatiw 
one,— see  Ackley^s  Case,  4  AUb,  Pt.  85. 

278*  The  power  exercised  by  a  board  of 
supervisors  in  conferring  title  to  an  office  is 
that  of  appointment,  and  not  of  election.* 

^  An  appointment  to  office  by  a  board  of  rapenrlion  !■ 
not  complete  until  the  penon  appointed  has  received  a 
comndflSlon  or  certificate  of  election,  made  oat  under  the 
eeal  of  the  boaxd,  and  signed  hj  the  proper  officers ;  and  be- 
^fon  such  certificate  Is  Issued,  It  Is  within  the  power  of  thi 
board  to  reyoke  an  appdntment  prevloiiiljr  made. 
<^.  Gilmer,  89  Cat  16. 


Cal.  Supreme  Ct,  1867,  Conger  «.  Gilmer,  82 
Cal  75. 

279.  Obligation  to  hold  election.  A  man- 
damus will  lie  to  a  corporation  to  proceed 
to  a  fresh  election  of  mayor,  although  there 
is  such  an  officer  de  facto,  provided  he  was 
elected  without  color  of  right  K  B.  1785, 
Case  of  Borough  of  Bossiny,  2  St/r,  1003 ; 
1741,  Case  of  Aberystwith,  Id,  1157. 

280.  —  to  register  Toter*  A  mandamus 
will  lie  to  compel  a  board  of  registration  to 
register  the  name  of  a  Toter  applying  for 
such  purpose.  Mich,  Supreme  Ct  1866, 
People  V,  Board  of  Registration  of  Nankin, 
15  Mich.  156. 

281.  FaUure  to  hold  election  upon  the 
designated  day,  does  not  destroy  the  right 
to  hold  an  election  later, — see  Coles  County 
t.  Allison,  28  III,  437;  Commissioners  9, 
McDaniel,  7  Janes  Law,  107. 

282.  Jurisdiction  generally.  That  munici- 
pal officers,  in  general,  who  attempt  to  in- 
terfere with  the  rights  of  individuals,  must 
show,  to  acquire  jurisdiction,  that  the  very 
case  has  arisen  in  which  they  were  author- 
ized to  proceed, — see  Carron  v,  Martin,  3 
Duteh.  594. 

288.  That  trustees  and  other  officers 
through  whom  a  town  acts,  only  possess  the 
powers  expressly  conferred  upon  them  by 
the  Statute,  as  such  body  and  officers  re- 
spectively; and  perhaps  where  the  statute 
is  silent  upon  the  subject,  the  authority,  by 
necessary  implication,  which  is  requisite  to 
execute  the  duties  so  imposed  upon  them ; 
and  that  in  the  exercise  of  their  powers  as 
trustees  of  the  township,  they  can  take 
nothing  by  implication  beyond  the  authority 
th^  conferred  by  the  statute, — see  Hopple 
V,  Brown,  18  Ohio  St.  311. 

For  the  law  governing  Officers  of  munici- 
pal corporations  in  common  with  those  of 
other  corporations,  see  Officebs,  and  titles 
there  mentioned.* 

284.  Changes  In  common  couicll*   As  a 

^  The  appointment  or  election  of  ct&cen  of  mnnldFel 
corporations,  their  powers,  duties,  and  compeniatloa,  waA 
cognate  subjects  ,are  so  generally  regulated  by  statatcspe* 
culiarto  single  States  or  "by  particular  charters  or  acts  of 
Incorporation  that  the  adjudications  upon  them  csonot  be 
relied  upon  as  of  general  application.  Por  these  topics  ttie 
reader  should  consult  works  upon  the  local  law.  Ae  40» 
tlon  how  for  a  dty  or  town  is  bound  hj  acta,  legitiiDate  or 
wrongful,  of  its  officers,  depends  largely  upon  prindplet  of 
general  application.  Gases  -upon  this  eulqeot  matter  will  be 
foimd  under  subdivision  VIL  of  this  chapter,  which  Insli 
of  the  JAabilitie*  of  muoldpal  ooipontiaDs. 
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mmiicipal  coiporation  cannot  be  deemed  to 
1)8  in  a  state  of  interrupted  existence,  when 
one  board  goes  out  another  must  come  in. 
The  reasonable  construction  of  the  charter 
is,  that  the  old  board  continues  in  existence 
xmtil  an  actual  change  of  officers  takes  place ; 
and  they  must  act,  when  necessary,  until  the 
new  board  are  sworn  in.  K,  T.  Superior  Ct, 
1843,  Elmen^rf  «.  Ewen,  2  iV.  F.  Leg,  Obe. 
85.  To  similar  effect,  see  Elmendorf  c. 
Mayor  &c.  of  N.  Y.  25  Wend.  693. 

285.  An  ordinance  of  a  municipal  corpo- 
ration, passed  by  one  board  at  one  session, 
but  not  passed  by  the  other  until  the  next 
session,  is  not  duly  passed,  and  is  yoid.  [22 
Barb.  414 ;  S.  C.  3  Abb.  Pr.  262.]  JV.  F.  Su- 
preme Ct.  8p.  T,  1860,  Beekman's  Case,  11 
AU>,  TV.  164 ;  S.  C.  tub  nom.  Matter  of  Beek- 
man,  19  How  Pr.  518,    See  also,  supra.  284. 

286.  It  is  a  general  rule  of  practice  in  leg- 
islative  bodies  which  are  composed  of  two 
branches,  that  all  business  before  them  and 
unfinished  at  the  end  of  a  session  is  discon- 
tinued ;  and  if  taken  up  at  all  at  a  session 
following,  it  must  be  taken  up  de  novo.  This 
role.  Held  applicable  to  the  action  of  the 
common  council  of  New  York,  so  that  an  act 
passed  by  the  board  of  assistant  aldermen  in 
1852,  and  not  by  the  board  of  aldermen  until 
1858,  when  a  new  board  came  into  office,  was 
Toid-  if.  T.  Supreme  Ct.  1856,  Wetmore  «. 
Story,  22  Barb.  414 ;  8  ^».  Pr.  262. 

287.  A  committee  of  a  conmioh  council, 
to  whom  is  referred  the  petition  of  an  appli> 
cant  for  a  lease  of  a  slip,  have  power  to  bind 
the  corporation  by  their  representations  in 
respect  to  the  title  of  the  corporation  to  the 
Blip ;  where  the  representations  are  such  as 
touch  the  very  matter  with  which  the  com- 
mittee is  charged.  [7  Cow.  485 ;  2  Hill,  451.] 
If.  T.  Supreme  Ct.  1868,  Sharp  t.  lA&jQt  &c. 
of  New  York,  40  Barb.  256. 

288«  Disabilities  of  member  of  Common 
eonncfl*  The  charter  of  a  city  (N.  Y.  Laws 
of  1880,  ch.  122  §  11),  provided  that  no  mem- 
l>er  of  the  common  council  should  be  direct- 
ly or  indirectly  interested  in  any  contract 
Tdth  the  city.  A  member  of  the  council  be- 
came interested  in  a  contract  for  supplying 
<x>ab  to  the  city,  and  took  a  note  of  the  con- 
tractor for  his  share  of  the  profits.  By  the 
fiiTangement  with  the  contractor,  the  alder- 
man was  to  aid  in  purchasing  and  supplying 
the  coal  in  ftilfillment  of  the  contract,  which 
made  him  the  Judge  of  the  quality.    Edd^ 


that  this  arrangement  was  void,  as  being 
against  sound  morals,  and  a  breach  of  official 
duty,  and  that  a  note  founded  upon  it  could 
not  be  sustained.  [Dumf.  &  E.  61 ;  2  Bos.  & 
P.  871 ;  8  Bam.  &  Aid.  179.]  iT.  T.  Superior 
Ct.  1848,  Bell  v.  Quin,  2  Sandf.  146. 

289*  Mayor.  That  the  mayor  of  a  munic- 
ipal corporation  cannot  exercise  a  power  or 
privilege  conferred,  by  a  city  ordinance  pass- 
ed in  pursuance  of  the  charter,  upon  the 
mayor  and  aldermen^ — see  City  of  Lowell «. 
Simpson,  10  AUen^  88. 

290*  That  a  mayor,  although  not  vested 
with  any  distinct  judicial  functions,  may  cause 
the  arrest  of  and  impose  fines  upon  disorder- 
ly persons,  and  in  so  doing  he  but  ezerdses 
the  police  power  which  in  this  respect  has 
always  been  well  distinguished  from  the  ju- 
dicial power,  both  here  and  in  England, — see 
Bhafer  v.  Mumma,  17  Md.  881 ;  Smith  i7. 
Hutchinson,  8  Ruik.  260. 

291.  A  mayor  of  a  citf  entrusted  with  the 
general  superintending  power  of  the  corpo- 
ration, may,  under  the  authority  conferred  by 
a  Tote  of  the  common  council,  remove  an 
awning  erected  in  violation  of  a  city  ordi- 
nance, although  a  street  commissioner  has 
been  appointed,  with  the  powers  and  duties 
of  a  surveyor  of  highways  Man.  Supreme 
Ct.  1858,  Pcdrick  «.  Bailey,  12  Gray,  161. 

292.  Powers  and  duties  of  ^<  corporatioii 
counsel.''  The  official  counsel  to  a  municipal 
corporation  is  not  the  counsel  to  the  two 
boards  of  the  common  council  merely,  so  as 
to  be  absolutely  subject  to  their  orders,  in  re- 
spect to  suits  in  which  the  city  may  be  a  par- 
ty, but  he  is  an  agent  or  trustee  for  the  whole 
body  of  citizens,  and  is  ultimately  responsible 
for  his  conduct  to  them ;  and  in  so  far  as  he 
acts  as  an  attorney  or  counsellor  of  the  court, 
he  is  subject  to  all  the  rules  and  regulations 
of  the  court,  and  is  responsible  to  the  court 
in  like  manner  as  any  other  attorney  or  coun- 
sellor in  like  case.  N.  Y,  Supreme  Ct.  Sp.  T. 
1857,  Lowber  «.  Mayor  &c.  of  N.  Y.  6  AJSb. 
Pr.  826. 

298.  Such  a  "  counsel  to  the  corporation '' 
has  no  larger  powers,  as  such,  to  bind  his  cli- 
ents, than  those  connected  with  the  ordinaiy 
relations  of  attorney  and  client  N.  T,  Sur 
preme  Ct.  Sp.  T.  1860,  People  v.  Mayor  &c. 
of  N.  Y.  11  Abb.  Pr.  66. 

294.  It  is  the  effect  of  the  charter  and  or- 
dinances of  New  York  city,  upon  that  sub- 
ject, to  place  all  the  law  business  of  the  cor- 


510       Officers.     [MUNICIPAL  CORPORATIONS.]     Offlcen. 


poration  or  of  its  deparhnentB,  inclnding  all 
in  which  the  corporation  should  deem  that 
it  had  any  interest,  in  the  charge  of  the 
counsel  to  the  corporation,  and  to  require 
that  such  httsiness  should  be  conducted  by 
hint  He  is  bound  to  render  all  profeaaional 
serrices  in  such  business  which  may  be  re- 
quired, and  it  is  not  competent  for  either  of 
^e  departments  of  the  city  govemment,  or 
for  any- of  fhm  officers,  to  pass  by  him  and 
employ  other  counsel  in  the  law  business  of 
the  corporation.  No  action  can  be  main- 
tained against  the  corporation  by  a  counsel- 
lor employed  by  a  committee  of  the  board 
of  aldermen  to  conduct  law  business  of  the 
corporation,  to  recover  fees  for  his  profes- 
sional services  rendered  under  such  employ- 
ment. N.  T,  Bu^reme  Ct  8p,  T.  1857,  Ram- 
son  «.  Mayor  &c  of  N.  Y.  24  Barb.  226;  16 
Sow,  Pr.  145 ;  and  sub.  nom,  Rawson  v.  Mayor 
Ac.  of  N.  Y.  4  Abb.  Pr,  843.  Followed, 
Boberts  «.  Mayor  &c.  of  N.  Y.  5  Id.  41. 

295*  Since  the  charter  of  the  city  of 
Brooklyn  fixes  the  salary  of  the  corporation 
counsel  and  that  of  the  assistant  whom  he 
is  authorized  to  employ,  neither  the  com- 
mon council  nor  the  corporation  counsel  has 
power  to  employ  associate  counsel  beyond 
the  sums  so  allowed.  JVI  F.  Supreme  Ct. 
1861,  Hyde  «.  Auditor  of  Brooklyn,  21  £bw. 
Pr.  889. 

296.  A  was  attorney  for  the  city  of  St 
Louis,  and  had  a  fixed  salary  for  his  services. 
He  was  employed  by  the  mayor  to  attend  to 
certain  cases  in  court  for  ^e  city.  JE&Zi, 
that  if  these  duties  were  part  of  his  ofiScial 
duties,  they  were  paid  for  in  his  salary ;  if 
they  were  not,  the  mayor  had  no  power 
under  the  charter  to  bind  the  city.  Mo.  Su- 
preme Ct.  1849,  GanoU  «.  St  Louis,  12  Mo. 
444. 

297*  —  of  <<eorpontlon  attorney*''  An 
action  brought  by  the  corporation  of  New 
York,  sl^uld  not  be  dismissed  on  the  mere 
ground  that  the  attorneys,  on  the  record  for 
the  plaintifis,  are  other  than  the  corporation 
counsel,  unless  it  is  shown  afiirmatively  that 
the  corporation  counsel  has  no  power  to 
delegate  his  authority.  2f.  T.  Superior  Ct. 
8p.  T.  1859,  Mayor  Ac  of  K.  Y.  v.  Exchange 
Fire  Ins.  Go.  9  JJbb.  Pr.  248,  note. 

298«  Salaries  genenJly,  A  person  accept- 
ing an  office  of  a  municipal  corporation  is 
deemed  to  act  with  reference  to  the  charter ; 
and  there  can  be  no  implied  contract  to  pay 


him,  other  than  that  which  arises  finom  Us 
provisions.  K  Y.  Ct.  of  AppeaUj  1859,  Ba- 
ker f>.  City  of  Utica,  19  JV:  F.  826.  Compun 
Oity  of  Louisville  «.  Baird,  15  B.  Monr.  M. 

299.  That  salaries  of  city  officers  should 
be  definitely  fixed  by  ordinance ;  for  pul^ 
officers  ought  to  have  a  fixed  compensatioD, 
so  as  not  to  be  dependent  upmi  councils,  who 
are  but  trustees  of  public  fbnctions,  and 
ought  not  to  vote  money  as  matter  of  gran 
or  favor, — see  Smith  «.  Commonwealth,  41 
Pflk  St.  885. 

80(K  Under  the  amended  charter  of  a  mu- 
nicipal corporation,  &  was  appointed  by  the 
common  council  for  one  year  to  the  office  of 
city  marshal,  of  which  the  tenn  was  fixed  by 
statute  at  two  years,  and  gave  a  bond  in 
which  his  appointment  for  one  year  was  re- 
cited. At  the  expiration  of  the  year,  the 
council  without  his  consait,  or  in  tenns  re- 
moving him,  appointed  another  to  l^e  office 
who  entered  upon  and  performed  its  duties. 
In  an  action  brought  by  S.  to  recover  his 
salary  as  marshal  for  the  second  year ;— i&^ 
that  by  virtue  of  his  appointment,  S.  was  en- 
titled to  hold  the  office  for  two  years,  and  to 
receive  the  salaiy  for  the  foil  term ;  that  the 
recital  in  the  bond  of  an  appointment  for  one 
year  was  surplusage,  and  the  bond  was  valid 
for  the  fhll  term ;  and  that  the  appointment 
of  another  to  the  office  was  not  equivalent 
to  a  removal  of  S.  and  did  not  divest  him  of 
the  office.  Mick.  Supreme  Ct.  1865,  Stadkr 
v.  City  of  Detroit,  18  Mkh.  346. 

801.  —  how  recovered.  After  a  peiaon 
has  been  duly  declared  and  certified  to  be 
elected  to  an  office  in  a  municipal  corpora- 
tion, and  has  taken  the  oath  aod  entered  on 
the  office,  his  salary  is  a  debt  againfit  the 
corporation,  and  may  be  recovered  by  suit, 
like  any  otiber  debt ;  and  hence  he  cannot 
proceed  by  mandamus  to  compel  payment 
iT.  T.  Supreme  Ct.  Sp.  T.  1867,  People  f. 
Thompson,  25  Bafi^.  78. 

802.  Expenses.  Where  the  charter  raqmres 
an  officer  of  a  municipal  eoipcmktion  to  do  an 
act  which  involves  expense,  the  expense  is 
chargeable  to  the  corporation,  and  they  are 
liable  on  his  contract  therefor.  N.  T.  £kh 
preme  Ct.  1881,  Tucker  v.  Trustees  of  Boch- 
ester,  7  Wend.  254. 

808.  Removals.  That  a  provisimi  of  statp 
ute  authorizing  -a  city  council  to  remove  an 
officer  for  "  due  cause,''  does  not  give  them 
power  to  remove  him  at  their  discretioin,  but 


Ordinanoea.  [MUNICIPAL  CORPORATIONS.]  Ordimjuysa.    511 


only  for  legal  canee, — see  State  «.  Common 
Conncil,  9  Wu.  264. 

Bee  the  subject  of  BemoTal  of  corporate 
officers  generally,  treated  nnder  Akotioit. 

804.  AiemoTalof  a  mmiicipal  officer  can- 
not be  made  withoat  an  intent  to  remove. 
Mek.  Supreme  Ct.  1865,  Btadler  t.  City  of 
Detroit,  18  iTteA.  846. 

806*  Under  the  New  Jersey  statute  incor- 
porating townships  (Nix.  Dig.  875,  §  18), — 
which  enacts  that  upon  the  death  or  remoyal 
of  an  officer  of  the  town,  or  his  reftisal  to 
serre,  a  special  town  meeting  shall  be  called 
to  ffll  the  vacancy ;  and  the  town  neglecting 
for  fifteen  days  to  take  proper  action,  tiien 
the  township  committee  shall  appoint  a  per- 
son to  fill  the  vacancy  until  the  next  annual 
town  meeting, — ^the  power  of  a  township 
committee  is  limited  and  does  not  authorize 
them  to  create  a  vacancy,  by  accepting  the 
resignation  of  a  town  officer.  N,  J,  6th 
preme  Ct.  1864,  State  ex.  rel.  Beeves  v.  Fer- 
guson, 81  If.  /.  Law.  (2  Vroom),  107. 

806.  Town  officers.  Selectmen  have  no 
authority,  by  virtue  of  their  office  merely,  to 
make  a  contract,  in  behalf  of  a  town,  for  the 
hiring  of  a  building  in  which  to  hold  town 
meetings.  Mau.  Supreme  Ct,  1846,  Goff  «. 
Inhabitants  of  Behoboth,  12  Mete.  26. 

807.  That  the  selectmen  of  a  town  have 
fun  power,  by  virtue  of  their  office,  to  settle 
an  account  presented  by  another  town  against 
the  town  which  they  represent,  for  supplies 
furnished  to  a  pauper  belonging  to  tiieir 
town, — see  Sharon  «.  Salisbury,  29  Cenn. 
118. 

808.  One  selectman  cannot  bind  a  town. 
Me.  Supreme  Ct.  1866,  Inhabitants  of  Rich- 
mond «.  Johnson,  58  Me.  487. 

8M«  That  neither  a  town  treasurer,  nor  one 
selectman,  without  authority  in  ^t  from  the 
town,  or  from  the  minority  of  the  selectmen, 
can  bind  the  town  by  a  loan  of  its  money,  or 
by  a  ratification  of  an  unauthorized  loan, — 
see  Holdemess e. Baker,  4iIf.K  414. 

810*  It  is  incident  to  the  office  of  town 
clerk  to  receive  and  count  the  votes  cast  Ibr  a 
moderator  of  a  town  meeting, — see  Dodds  v. 
Henry,  9  Mam.  269. 

811;  Where  a  town  chooses  three  assessors, 
two  of  whom  are  sworn,  and  the  third  does 
not  refuse  to  accept  the  trust,  but  omits  to 
take  the  oath  of  office,  and,  when  caUed  upon 
by  the  other  two,  dedines  to  act,  and  the 
town  does  not  choose  another  in  his  stead, 


the  other  two  have  authority  to  assess  taxes, 
— see  George  e.  School  District  in  Mendon,  6 
Mete.  497. 

YI.  Obdikavoes. 

1.  Saw  enacted  and  published. 

812.  Nature  of  the  power.  When  the  pass- 
ing an  ordinance  is  the  exercise  of  a  legis- 
lative and  a  judicial  ora  ministerial  power, — 
see  Wiggin  v.  Mayor  &c.  of  N.  Y.  9  Paige^ 
16 ;  Eavanagh  v.  City  of  Brooklyn,  88  Barb. 
[N.  Y.)  282 ;  Camden  «.  fMuford,  2  Dutd^. 
49. 

For  the  nature  and  extent  of  the  Power 
to  pass  ordinances,  see  eupra,  80-90. 

818.  Mode  of  passing*  How  an  ordinance 
of  a  municipal  corporation  should  be  passed, 
— «ee  State  v.  Jersey  City,  1  Dutch.  809 ;  State 
e.  'Hudson,  5  Id.  475. 

814*  The  signing  by  the  mayor  as  presi- 
dent of  the  board  of  council,  of  the  minutes 
of  a  meeting  at  which  a  resolution  was  pass- 
ed, does  not  amount  to  a  signing  of  the  res- 
olution by  hmi  as  mayor,  ^hcn  such  signa- 
ture is  necessary  to  give  the  resolution  valid- 
ity. Mo.  Supreme  Ct,  1862,  Graham  t.  Caron- 
delet.  88  Mo.  262/  Compare  Kepner  v.  Com- 
monwealth, 4  Pa.  St.  124. 

815.  Sufficiency  in  form*  If  a  town  is 
authorized  by  the  legislature  to  pass  a  partic- 
ular by-law,  and  no  particular  form  is  pre- 
scribed in  which  the  law  shall  be  engrossed, 
any  form  of  w^ds  is  sufficient  to  constitute 
such  a  by-law,  provided  enough  is  contained 
therein  to  signify  the  will  of  the  town  that 
the  by-law  exist,  and  to  indicate  its  terms 
and  the  objects  to  which  it  should  apply.  N. 
H.  Superior  Ct.  1846,  Lisbon  v.  Clark,  18  N. 
ir.284. 

816.  A  by-law  passed  under  an  authority 
to  pass  such,  "  if  found  necessary,"  need  not 
recite  any  a^udication  of  such  necessity;  nor 
need  the  declaration  in  an  action  on  such  a 
by-law  aver  any  such  adjudication,  nor  that 
the  prohibition  was  necessary.  Their  judg- 
ment of  its  necessity  is  implied  in  the  enact- 
ment itself.  N.  T.  Supreme  CL  1827,  Stny- 
vesant «.  Mayor  Ac  of  N.  Y.  7  Cote.  588. 

817*  Necessity  of  publishing  ordfuanees. 
By  a  statute  of  Connecticut,  '*  every  town 
shall  have  power  to  make  by-laws  for  restrain- 
ing horses,  cattle,  &c.,  provided  that  such  by- 
laws shall  not  be  in  force  till  published"  in 
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oneof  three  enmneraiedclaaaeB  of  newspapers, 
«*  as  the  town  shall  direct^*  EeJd^  that  a  by- 
law which  was  pnblished  by  order  of  the 
town  clerk,  without  the  directioii  of  the  town 
as  to  the  newspaper,  wasyoid,  notwithstand- 
ing it  was  published  in  the  manner  prescribed, 
and  in  one  of  the  classes  of  newapapers  men- 
tioned in  the  statute.  Oatm,  Supreme  Ct.  1 885, 
Higley  «.  Bunce,  10  Ccnn,  436, 667.  Compare 
Bamett  v.  President  &c  of  Newark,  28  lU, 
62. 

81 8«  Where  ihe  charter  of  a  city  provided 
that  its  ordinances  made  under  tiie  charter 
should  be  published  and  recorded,  and  the 
legislature  passed  a  subsequent  act  authoriz- 
ing them  to  incur  a  debt, — Eiddj  that  the 
non-publication  of  the  ordinance  for  the  issue 
of  the  bonds  did  not  affect  the  yalidity  of  the 
bonds.  U.  S,  Supreme  Ct.  1860,  Amey  t. 
Mayor  &c.  of  Allegheny  City,  24  How,  864. 

819.  In  a  statute  erecting  a  borough  into 
a  city,  a  provision  that  the  existing  borough 
ordinances  shall  remain  in  force,  provided  that 
they  shall  be  recorded  within  a  certain  time, 
is  merely  directory;  and  a  non-compliance 
with  it  does  not  affect  the  validity  of  the  or- 
dinances. P<i,  Supreme  Ct,  1858,  Trustees  of 
Erie  Academy  v.  City  of  Erie,  81  Pa,  St  616. 

820«  Although  a  city  charter  directs  the 
ayes  and  noes  to  be  called  in  taking  the  vote 
on  an  ordinance,  and  directs  the  publication 
thereof,  an  ordmance  is  not  rendered  void  by 
the  omission  to  pubbsh  a  statement  of  the 
ayes  and  noes  as  required.  N,  T.  Superior 
Ct,  (1848?),  Ebnendorf  v.  Ewen,  2  Leg.  Obi. 
85;  Jf.  r.  Supreme  Ct.  1844,  Striker  «.  Kelly, 
7  HiU,  9.  To  similar  effect,  see  Elmendorf «. 
Mayor  &c  of  N.  Y.  26  Wend,  698. 

821.  Snffleiency.  A  city  ordinance  directed 
an  election  to  be  held,  to  determine  the  ques- 
tion of  subscription  by  the  corporation  to 
stock  in  a  railroad  company,  and  directed  the 
clerk  to  publish  notice  of  it.  The  ordinance 
was  first  published  in  the  same  newspaper 
with  the  notice;  and  it  was  claimed,  that  as 
by  statute  the  ordinance  was  not  in  force  until 
published,  the  clerk  had  no  authority  to  pub- 
lish the  notice  until  afterward.  Meld,  that 
the  notice  was  legally  published.  Wis.  Sur 
prems  Ct.  1869,  Clark  v.  City  of  Janesville,  10 

Fm.  186. 

2.  Validity  and  ^ect. 

822.  General  requisites.  A  municipal  cor- 
poration can  pass  no  ordinances  inconsistent 


with  the  constitution  and  laws  of  ihe  State ; 
its  ordinanoesdnust  also  be  reasonable  and  not 
oppressive.  Subject  to  these  refltrictions  the 
power  of  making  by-laws  and  enforcing  them 
by  penalties,  exist  in  all  municipal  corpora- 
tions. Hence,  an  ordinance  passed  by  the 
mayor  and  common  council  of  a  city  requii^ 
ing  retail  liquor  stores  to  be  closed  at  a  cer- 
tain hour,  is  a  valid  police  regulation  with- 
in the  coix>orate  powers  of  the  city,  and  en^ 
fbiceable.  Tenn,  Supreme  Ct.  1859,  Smith  e. 
Mayor  &c.  of  Enoxville,  8  Head,  245. 

828.  Oonfonnitytotlie  general  law.  That 
an  ordinance  of  a  municipal  corporation  which 
is  inconsistent  with  the  genend  law,  is  inope- 
rative,— see  Pesterfield  «.  VickerB,  8  CMw, 
(Tenn,)  206. 

824.  The  local  ordinances  of  a  city,  whidi 
conflict  with  an  act  of  Congress,  must  give 
way.  The  laws  of  Congress,  made  in  pursu- 
ance of  the  constitution  of  the  United  States, 
are  the  supreme  law  of  the  land ;  anything 
in  the  constitution  or  laws  of  a  State  to  the 
contrary  notwithstanding.  U.  S.  Circ  Ct, 
{Pa.)  1817,  United  States  e.  Hart,  P^.  C,  Ct, 
890 :  8  Whed.  Cr.  Cat.  804. 

825*  The  ordinances  of  the  corporation  of 
the  city  of  Washington  cannot  increase  or 
vary  the  power  given  by  the  acts  of  Congress, 
nor  impose  any  terms  or  conditions  which  can 
affect  the  validity  of  a  sale  for  taxes,  made 
within  the  authority  conferred  by  the  statute. 
U.  S.  Supreme  Ct.  1869,  Thompson  «.  Carroll, 
22  How.  422. 

828.  The  charter  of  a  borough  authorized 
its  council  to  make  ordinances,  rules,  and  reg- 
ulations necessary  for  improving  and  keeping 
its  streets  in  repair,  &c.,  '*  and  also  '*  to  assess 
and  collect  a  tax  for  such  purpose.  HM,  that 
general  taxation  was  not  the  exclusive  mode 
of  securing  the  object  intended  by  the  char- 
ter, but  that  ordinances  operating  on  indi- 
vidual property  might  be  passed,  provided 
they  were  not  repugnant  to  the  laws  of  the 
State.*  Pa.  Supreme  Ct.  1866,  Borough  of 
Gieensburg  «.  Toung,  58  Pa.  St.  280.  Com- 
pare State  V.  Ferguson,  88  If.  H,  424. 

827.  The  charter  of  a  town  authorized 
the  board  of  trustees  to  punish  any  ofience 


<  But  an  ordfnaaoe  which  rimi^y  ImpoMS  a  paTmeot 
QpoD  a  penoD  or  corpomtlon,  m  *  method  of  texitlon  li 
WTODgAil,  and  will  not  rastalD  an  aetioD.  Jf.Y.OLqf  Ap- 
peala,  1865,  Mayor  kc  of  N.  T.  v.  Second  Are.  R.  R.  Ca  S 
jr.   r.  S61 ;  foUcfwed  In  Same  «.  lUrd  Are.  R.  R.  Oa  0 
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against  the  laws  of  the  incorporatioii,  as 
provided  by  law  for  like  offences  against  the 
laws  of  the  State, — Hdd^  that  this  did  not 
authorize  the  passage  of  an  ordinance  im- 
posing a  fine  of  from  five  to  fifty  dollars  for 
an  assault,  &c.,  the  minimum  fine  for  such 
an  offence,  under  the  laws  of  the  State,  being 
three  dollars.  lU,  Supreme  Ct,  1859,  Peters- 
burg 9.  Metzker,  2\  lU.  205. 

828*  A  charter  of  a  city  which  confers 
upon  its  inhabitants  the  special  firanchise  of 
making  its  own  laws  with  regard  to  the 
opening  and  laying  out  of  streets,  is,  so  far 
as  it  extends,  a  grant  of  sovereignty ;  and 
such  laws,  When  in  accordance  with  it,  must 
prevail,  within  the  tenritorial  limits  of  such 
dty,  to  the  exclusion  of  the  general  laws  of 
the  State,  where  they  are  repugnant  N.  J, 
Supreme  Ot,  1855,  State  «.  Clarke,  1  Dutch. 
54. 

829*  —  and  to  charter*  An  ordinance 
passed  by  a  municipal  corporation  must 
conform  strictly  to  the  charter.*  [9  Barb. 
152;  2Seld.  92.]  Jf.  T.  Supreme  Ct.  1864, 
Cowen  V.  Village  of  West  Troy,  48t  Barb. 
48. 

880*  An  ordinance  or  by-law  of  a  munic- 
ipal corporation  cannot  operate  to  cripple  its 
powers  so  as  to  disable  it  from  performing 
its  legal  duties.  K  T.  Supreme  Ct.  1840, 
Exp.  Mayor  &c.  of  Albany,  28  Wend.  277. 

881.  The  mayor  and  city  council  of  Bal- 
timore are  but  trustees  of  the  public ;  the 
tenure  of  their  office  impresses  their  ordi- 
nances with  liabUity  to  change.  They  can- 
not pass  an  irrevocable  ordinance.  The  cor- 
poration cannot  abridge  its  own  legislative 
powers.  Md.  Supreme  Ct.  1862,  State  t. 
Graves,  19  Md.  851. 

882*  Under  a  charter  or  statute  authoriz- 
ing the  corporation  to  impose  penalties  of 
not  more  than  $250,  no  more  than  that 
amount  can  be  jmposed  for  any  one  offence, 
or  for  the  violation  of  the  by-laws  in  any 
one  transaction.  A  by-law  imposing  a  pen- 
alty of  $125  for,  every  cwt.  of  gunpowder 
kept,  is  void;  for  with  the  same  propriety 
the  penalty  might  have  been  imposed  on 
every  grain.  N.  T.  Supreme  Ct  1815,  Mayor 
Ac  of  K  Y.  e.  Ordrenan,  12  Johns.  122. 

*  Where  *  by-law  oonritts  of  aeyeral  distinct  and  Inde- 
pendent parte,  the  ftet  thai  lome  of  them  are  void,  becanae 
not  authorised  hj  the  c&arter,  doee  not  afltet  the  yalidity  of 
the  other  lnd«peiid«nt  proTiiloDi,   SheUoa  «.  liohlle,  80 

83 


Compare  Stokes  v.  Corp^oration  of  N.  T.  14 
Wend.  87. 

888.  The  power  to  license  auctioneers, 
and  to  take  bonds  for  their  good  behavior, 
not  being  one  of  the  incidents  to  a  corpo- 
ration, must  be  conferred  by  an  act  of  the 
legislature ;  and  in  ezecutiog  it,  the  corpo- 
rate body  must  conform  to  the  act.  The 
legislature  of  Virginia  conferred  this  power 
on  the  mayor,  aldermen,  and  commonalty  of 
the  several  corporate  towns  within  that  com- 
monwealth, of  which  Alexandria  was  one, — 
but  provided  that  no  such  license  should  be 
granted  until  the  person  or  persons  request* 
mg  the  same  should  enter  into  bond,  with 
one  or  more  sufficient  sureties,  payable  to  the 
mayor,  aldermen,  and  commonalty  of  such 
corporation.  Eeld^  that  this  was  a  limitation 
of  the  power.  U.  S.  Supreme  Ct.  1880^ 
Fowle  V.  Common  Council  of  Alexandria,  3 
Pet.  899.  As  to  Licenses  and  markets,  see 
Supra,  98^102. 

884.  A  statutoiy  power  to  reg^ulate  butch* 
ers  and  the  places  and  manner  of  seHing* 
meats,  and  to  prevent  unlicensed  persona 
from  acting  as  butchers,  authorizes  an  ordi- 
nance regulating  the  killing  and  bleeding  of 
meats,  and  imposing  a  penalty  for  infringe- 
ment. Such  ordinances  cannot  be  consider- 
ed void  as  being  in  restraint  of  trade.  Jl^ 
T.  Supreme  Ct.  1848,  City  of  Brooklyn  v. 
Cleves,  EiU  S  D.  Supp.  281. 

385*  But  a  power  to  regulate  vending  of 
meats  and  the  measuring  of  any  commodity 
will  not  authorize  an  ordinance  forbidding 
the  sale  of  unwholesome  meats  or  other  pro- 
vieiana  so  as  to  sustain  a  penalty  for  selling^ 
putrid  eggs.  jV.  T.  Supreme  Ct.  1848,  Mayor 
&C.  of  Rochester  «.  Bood,  HiU  db  J).  Supp, 
146. 

886.  Reasonableness.  That  ordinances  of 
a  municipal  corporation,  to  be  valid,  must  be 
reasonable, — see   Commissioners  &c.  v.  Gas 
Co.  12  Pa.  St.  818 ;  Mayor  &c  of  Hudson  v,^ 
Thome,  7  Paige,  261. 

887*  The  fact  that  a  municipal  regulation 
is  made  with  special  reference  to  a  particular 
person,  does  not  affect  its  validity.  See  Com- 
monwealth V.  (Goodrich,  18  Alien,  545. 

888.  That  they  cannot  be  made  to  operate 
retrospectively,* — see  Howard  «.  Corporation 
of  Savannah,  Charlt.  178. 

*  But  where  a  corporation  of  adty  had  a  right  under  thehr 
charter  to  estohlUh,  hj  ordfaiance,  a  tribunal  before  whooa 
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889.  That  a  by-law  which  operates  as  an 
unreasonable  restraint  upon  trade,  is  void,* — 
see  St.  Paul  v.  Laidler,  2  Min.  190. 

840.  Although  a  city  may  prohibit  a  busi- 
ness  which  has  a  dangerous  tendency  to  pro- 
moting fires,  yet,  since  all  by-laws  must  be 
reasonable,  they  cannot  prohibit  the  erection 
of  new  wooden  buildings  for  carrying  on 
such  business,  while  they  permit  such  busi- 
ness to  be  carried  on  in  buildings  already 
erected.  If.  T,  Chancery,  1888,  Mayor  &c. 
of  Hudson  V.  Thome,  7  Paige,  261. 

841.  An  ordinance  directing  the  arrest  and 
fining  of  all  free  negroes  who  may  be  found 
out  after  ten  o^clock  within  the  limits  of  a 
city, — Held  oppressive  and  void.  Mayor  &c. 
of  Memphis  v.  Winfield,  8  Humph.  707. 

842*  A  by-law  of  a  town,  prohibiting  all 
persons  except  its  own  inhabitants  from  tak- 
ing shell  fish  in  a  navigable  river  within  its 
limits, — Held  void,  as  against  common  right. 
Hayden  v.  Noyes,  5  C(mn,  891. 

848.  That  towns  may  regulate  the  cuttiqg 
of  ice  in  large  ponds  within  their  limits  by 
reasonable  by-laws, — see  West  Roxbury  v. 
Stoddard,  7  AUen,  158. 

844.  Instances  of  ordinances  sustained  as 
being  not  unconstitutional,  unreasonable,  op- 
pressive, contrary  to  charter,  &c.,  but  within 
the  legitimate  police  powers  of  cities : 

Requiring  owners  of  lots  to  make  or  pay 
for  sidewalks,  &c.  Paxton  v.  Sweet,  1  Me, 
(1  Qreenl.)  196 ;  City  of  Lowell «.  Hadley,  8 
Mete.  {Mass)  180 ;  Borough  of  Greensburg  o. 
Toung,  63  Pa.  St.  280. 

Prohibiting  public  exhibition  of  stud 
iiorses.    Nolen  v.  Mayor  &c.  4  Terg.  168. 

Establising  fire  limits,  and  forbidding  the 
rebuilding  or  repairing  of  wooden  buildings 
within  them.  Brady  v.  Northwestern  I^ 
Co.  11  Mich.  426. 

Requiring  hoistways,  in  stores  and  other 


contested  dectloni  ihoiild  be  tried,  and  provide  the  forms 
of  such  trial,  ffeldj  that  rach  ordinance  might  be  passed, 
after  an  election  had  taken  place,  and  that  the  tribonal 
could  take  cognisance  of  the  previous  election.  State  «. 
.Johnson,  17  Art,  407. 

'*In  England  by-laws  of  municipal  corporations  which 
-operate  in  restraint  of  trade  and  to  the  oppression  of  the 
BuhJect,  are  void,  dark  «.  Le  Greu,  9  Bam.  <£  (7. 68 ;  Tbl- 
loTS  of  Ipswich  Case,  11  (7o.  68 ;  1  Rol  4 ;  Parry  «.  Berry, 
1  Co9nyn$^  fi69;  Chamberlain  of  London  «.  Gompton,  7 
Dowk  db  J?.  607 ;  Rex  «.  Coopers*  Company,  7  Durt^f.  A 
E.  648;  Clothworkers  of  Ipswich  Case,  Oo^.  2G2;  Mayor 
a.  Bedford  «.  Fox,  1  JmUd.  668. 

Unless  supported  by  special  custom.  K.  B.  1884,  Shaw  «. 
Toynter,  8  AdoL  A  S.  812L 


buildings,  to  be  enclosed  by  a  railing,  and  to 
be  fastened  at  night.  Mayor  &c.  of  N.  T.  «. 
Williams,  16  JV.  T.  602. 

Providing  that  no  person  shall  maintain 
an  awning  before  his  house  without  the  con- 
sent of  the  mayor  and  alderman.  Pedrick  o. 
Bailey,  12  Qriuy,  161. 

Prohibiting  restaurants  to  be  kept  open 
after  ten  oVlock  at  night  State  v.  Freeman, 
88  N.  H.  426. 

Prohibiting,  under  a  penalty,  "  all  hawk- 
ing and  peddling  about  the  streets  of  the 
city,  of  meat,  game,  or  poultry.^'  Shelton  «. 
Mobile,  80  Ala.  N.  8.  640. 

Prohibiting  persons  selling  the  produce  of 
their  own  farms,  &c.,  from  occupying  stands 
for  the  purpose  of  such  sales,  in  certain 
streets  constituted  by  the  by-law  a  part  of 
the  market.  Nightingale's  Case,  11  Pick 
168;  Buffalo  «.  Webster,  10  Wend.  99. 

Prohibiting  sales  at  auction,  upon  the 
streets,  alleys,  sidewalks,  and  public  grounds 
of  the  city.    White  v.  Kent,  11  Ohio,  660. 

Prohibiting  any  person  not  licensed  there- 
for, from  removing  house  dirt  and  offal  from 
the  city.    Vandine's  Case,  6  Pick.  187. 

Prohibiting  dealings  of  unlicensed  butch- 
ers. City  of  Brooklyn  v.  Cleves,  HiU  d  D, 
Supp.  281. 

Requiring  coal  to  be  weighed  by  dty 
weighers,  under  a  penalty.  Stokes  v.  Coipo- 
ration  of  N.  Y.  14  Wend.  87. 

Imposing  a  fine  for  mutilating  or  destroy- 
ing any  ornamental  tree  planted  within  the 
corporate  limits.  State  v.  Merrill,  87  Me.  829. 

Providing  that  any  person  neglecting  for 
ten  days  after  notice  thereof,  to  pay  an  as- 
sessment for  laying  water  pipe,  should  be 
charged  with  interest.  Northern  Liberties  «. 
St  John's  Church,  18  Pa.  St.  104. 

Giving  police  oflScers  .a  fixed  salary,  and 
requiring  them  to  pay  over  to  the  city.  aU 
fees  received  by  them.  Worc^er  «.  Walk^, 
9  Gray,  78. 

As  to  ordinances  relative  to  streets, 
wharves,  markets,  licenses,  nuisances,  public 
health,  burials,  &c, — see  mpra,  89-117. 

845*  Uncertainty.  An  ordinance  of  the 
city  of  Perth  Amboy,  altering  the  grades  of 
streets,  but  not  referring  to  any  plan  of 
grades,  or  establishing  new  grades,  was  Bdd 
illegal,  jy.  /.  Chancery,  1864,  £eamey  «. 
Andrews,  2  Stoekt.  70. 

846.  A  by-law  of  a  municipal  corporation, 
not  void  for  uncertainty,  because  the  amount 
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of  the  penalty  imposed  for  its  yiolation  is 
left  discretionary  mthin  fixed  limits,  with 
the  monicipal  court.  See  Hnntsyille  «. 
Ffaelpa,  27  Ala.  K.  8,  55. 

847*  A  town  ordinance  providing  that 
certain  offenders  shonid  pay  a  penalty  of  not 
less  than  one,  nor  more  than  twenty  dollars, 
void  for  vagueness  and  uncertainty.  See  Com- 
missioners V.  Harris,  7  J&ne9  Law^  281. 

848*  Interpretation*  The  construction 
of  by-laws  of  a  town,  as  they  are  usually 
more  inartificlally  expressed  than  other  laws, 
should  be  reasonable,  and  such  as  to  give  ef- 
fect to  every  part*  Conn,  Supreme  Ct.  1857, 
Whitlock  f>.  West,  26  Conn.  406. 

849*  That  where  the  language  of  a  city 
ordinance  is  susceptible  of  two  different  sig- 
nifications, one  of  which  Is  against  law,  the 
court  will  ascertain  and  give  effect  to  the  in- 
tent of  the  ordinance,  provided  the  same  be 
not  contrary  to  law,— see  Merriam  «.  New 
Orleans,  14  La,  Ann,  818. 

850.  Instances*  A  provision  in  an  ordi- 
nance, that  work  under  a  contract  shall  be 
done  under  such  «lirections  as  shall  be  given 
by  certain  officers,  confers  no  authority  upon 
them,  or  either  of  them,  to  change  or  modify, 
in  any  essential  particular,  the  provisions  of 
the  contract  made  and  entered  into  for  the 
performance  of  the  work.t  N,  T,  Ct,  of  Ap- 
peahy  1860,  Bonesteel «.  Mayor  &c.  of  N.  Y. 
22  N,  7,  162 ;  20  Bote.  Pr,  287. 

851*  Elevating  and  enlarging  of  a  wooden 

*  The  words  "  It  ahall  and  may  be  lawful,"  when  found  in 
a  b7-l*w  of  a  corporation, — I/eldf  not  obligatory  upon  the 
oiHporatioii.    Bex  v.  Ballllb  Ac  of  ^e,  1  Bam.  A  C.  86. 

t  In  the  ease  dted  In  the  text,  the  corporation  of  New 
York  dtj  advertlMd  for  estimates  and  proposals  for  grading 
and  forming  a  street,  according  to  certain  specifications. 
The  plaintiff  made  a  propoeitlon  referring  to  and  adopting 
the  spedflcatleas,  one  of  which  reqofared  the  stone  ezcaTated 
in  the  street  to  be  deposited  in  the  Hudson  river  in  continu- 
ation of  the  street  Upon  examination  of  the  proposals, 
the  coDtractwas  awarded  to  the  plaintiff  by  the  street  oom- 


The  street  commissioner  entered  into  a  written  oontrsot 
wHh  the  plaintiff,  departing  firom  the  spedflcations  in  two 
TCspects :  first,  in  requiring  rock  to  be  excavated  two  feet 
1)elow  the  cnibetone  grade  Instead  <rf  one  foot ;  and,  second, 
in  fobstitoting  for  the  requlsltioD  that  the  rock  excavated 
shoold  be  depodted  in  the  river,  a  providon  that  it  should 
bdoog  to  the  contractor  upon  his  ftmdshlng  an  equal  quan- 
titj  of  earth  to  be  depodted  upon  the  street 

The  award  of  the  contract  to  the  plaintiff  was  oonflmied 
by  the  oommoD  eoundL 

neid,  that  the  platntifPs  proposal  and  the  spedflcations 
formed  the  o&ly  basis  of  any  c;>ntract  to  be  made  for  the 
work,  or  firom  which  any  request  to  the  plaintiff  to  perform 
work  could  be  implied ;  and  that  the  modlftcatioM  made  by 
the  street  oommisslaner  were  nnaathorised. 


building,  so  as  materially  to  alter  its  charac- 
ter,— Held^  within  the  prohibition  of  an  ordi- 
nance forbidding  '*  the  erection  of  wooden 
buildings,**  &c.  Douglass  v.  Commonwealth, 
2  Bawls,  262. 

852.  A  building  partly  of  wood  and  partly 
of  brick,  not  within  the  prohibition  of  an 
ordinance  against  wooden  buildings.  See 
Stewart  v.  Commonwealth,  10  WatU,  807. 

858.  An  ordinance  that  no  person  should 
sell  liquors  without  a  license,  &c, — Held,  not 
to  apply  to  sales  by  manufacturers,  but  to  re- 
tail dealers.  See  St  Paul  o.  Troyer,  8  Minn, 
291. 

854*  Construction  of  an  ordinance  of  a 
municipal  corporation  requiring  lumber  sold 
or  purchased  to  be  surveyed,  marked,  and 
numbered,— determined.  Howe  v,  Norris,  12 
AUen,  82. 

855.  A  butcher  who  has  a  farm,  as  a  con- 
venient appendage  to  his  business,  to  fatten 
sheep  upon,  not  "  a  farmer  *'  within  the  ex- 
ception of  an  ordinance  forbidding  persons 
to  sell  meat  without  a  license,  except  farmers 
selling  the  produce  of  their  farms.  See  Trust- 
ees of  Rochester  c.  Pettinger,  17  Wend,  265. 

85C.  A  town  by-law  declaring  that  hogs 
should  be  kept  up, — Hdd,  to  refer  only  to 
the  highway.  Shepherd  «.  Hees,  12  Johnt, 
483. 

857.  An  ordinance  forbidding  <^all  dis- 
orderly shouting,  dancmg,  and  all  disorderly 
and  tumultuous  assemblies,  on  the  part  of 
slaves  and  free  negroes,  in  the  streets,  mark- 
ets, and  other  public  places  ''  in  a  town, — 
Held,  not  limited  to  violations  of  pre-ex- 
isting laws.  Washington  v.  Frank,  1  Jone9 
LaiJD,  486. 

For  principles  governing  the  passage, 
validity,  and  interpretation  of  ordinances  of 
municipal  corporations  in  common  with  By- 
laws of  other  corporations,  see  Bt-laws. 

8.  How  entforeed. 

858.  Forfeitare  cannot  be  imposed,  A 
corporation  cannot  exercise  the  power  of 
creating  forfeitures,  unless  that  right  is  spe- 
cifically  granted.*     It  cannot  be  implied 

*  Where  a  dty  ordlnanee  made  it  the  duty  of  the  mar- 
shal to  take  up  all  hogs  found  running  at  large  in  the  d^, 
and,  under  certain  conditions  to  sdl  them,  and,  after  pay- 
ing a  fine  and  costs,  to  pay  the  balance  of  the  money  to  the 
owner :— J7sM,  that  the  provision  oould  be  sustained  as 
a  method  of  abating  a  nuisance  and  paying  the  chaiigea, 
but  not  as  a  mode  of  aifordng  a  fine,  which  requires  a  civil 
aodon.    Oosaelink  v,  Campbell,  4  Jowa,  296. 
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from  ttie  words  in  the  charter  giving  power 
'^to  impose  reasonable  fines  ^*  and  to  cause 
'^  all  such  fines  and  all  such  forfeitures  and 
penalties  as  may  be  incurred  under  the  laws 
and  ordinances  of  the  corporation  to  be  assess- 
ed levied,  and  collected."  The  latter  words 
are  not  appropriate  to  the  enforcement  of  for- 
feitures. Ohio  Supreme  Ot  1882,  Cotter  f>. 
Doty,  5  Ohio  {Hamm.)  895.  And  see  Phillips 
«.  Allen,  41  Pa,  St.  481 ;  White  v.  Tallman,  2 
Dutch.  67. 

859.  Time  of  suing.  A  penalty  incuired 
under  a  by-law  may  be  enforced  after  the 
expiration  of  the  period  it  was  intended  to 
regulate,  y,  H.  Superior  Ct  1888,  Stevens 
V.  Dimond,  6  i^.  K  880. 

As  to  Actions  generally,  see  Stnrs. 

860.  Penalty  rec4)verable  in  debt.  A  fine 
or  penalty,  incurred  by  the  breach  of  a  by- 
law, is  a  debt,  and  recoverable  as  such. 
Cire.  Ot  D,  C.  1835,  .%>.  Reed,  4  Cr<mch 
C.  Gt.  682. 

861.  I>einand  when  necessary.  Where  a 
by-law  of  a  company  after  imposing  the 
penalty,  declares  that  if  the  offender,  "deny, 
refuse,  or  neglect,"  to  pay  the  penalty,  it 
shall  be  r^overable  in  an  action  of  debt,  it 
is  not  necessaiy  to  prove  a  previous  demand 
in  order  to  sustain  such  action,  although 
averred  in  the  declaration.  C.  P.  1808,  Butch- 
ers Company  v,  Bullock,  8  Boa.  &  P.  484. 

362.  Necessity  of  pleading  the  by-law. 
The  by-laws  of  all  corporate  bodies,  includ- 
ing all,  municipal  corporations,  must  be  set 
forth  in  pleading,  when  they  are  sought  to 
be  enforced  by  an  action,  or  set  up  as  a  pro- 
tection. N,  F.  Supreme  Ct.  1887,  Barker  v. 
Mayor  &c.  of  N.  Y.  17  Wend.  199. 

868.  The  courts  are  bound  to  take  judicial 
notice  of  the  charter  of  a  municipal  corpora- 
tion, and  of  its  power  to  make  by-laws ;  but 
not  of  the  by-laws  made  by  it.  Therefore  in 
a  proceeding  for  the  violation  of  a  municipal 
ordinance,  the  complaint  must  set  forth  the 
by-law,  its  breach,  and  the  plaintiff^s  right  to 
sue  for  the  penalty.  Ala.  Supreme  Ct.  1857, 
Case  «.  Mobile,  80  Ala.  N.  S.  688. 

864.  The  ordinances  of  the  common  coun- 
cil of  the  city  of  New  York  are  not  public 
acts,  and  they  must  be  specially  set  forth  in 
pleading.  K  T.  Supreme  Ct.  Sp.  T.  1851, 
People  V.  Mayor  Ac.  of  N.  Y.  7  How.  Pr.  81. 

865.  A  statute  which  renders  it  unneces- 
sary,  in  prosecutions  on  the  by-laws  of  a  city, 
to  set  forth  the  by-law  at  laige,  does  not  con- 


flict with  the  constitution  of  Massachusetts.* 
See  Conmionwealth  v.  Worcester,  8  Pick 
462. 

866.  Charging  the  offence.  In  an  action 
for  the  recovery  of  the  penalty  of  a  by-law, 
the  declaration  must  allege  that  the  ofience 
was  committed,  as  well  against  the  £6nn  of 
the  statute,  as  against  the  form  of  the  by- 
law, in  such  case  made  and  provided.  JfoM. 
Supreme  Ct.  1826,  Commonwealth  «.  Worces- 
ter, 8  Pick.  462 ;  1827,  Commonwealth  v.  Gay, 
5  Pick.  44 ;  17.  H.  Superior  Ct.  1833,  Stevens 
V.  Dimond,  6  N.  H.  880. 

867.  The  proof  requisite.  To  sustain 
an  action  for  a  penalty  for  violating  an  ordi- 
nance of  a  municipal  corporation,  the  plaint- 
ifb  (the  corporation)  must  show  that  the 
ordinance  which  they  seek  to  enforce  is  one 
within  their  authority  in  legislation,  and 
that  it  is  a  regulation  of  police  and  internal 
government^  and  not  a  mere  imposition  of  a 
duty  for  purposes  of  revenue.  K  Y.  Ct.  of 
AppeaUy  1865,  Mayor  &c.  of  New  York  ». 
Second  Avenue  R  R.  Co.  82  K  T.  261; 
followed  in  Mayor  &c.  of  l^w  York  d.  Third 
Avenue  R.  R  Co.  88  Id.  42. 

868.  That  it  is  not  necessary,  in  an  action 
to  recover  a  penalty  imposed  by  a  city  ordi- 
nance, to  prove  the  promulgation  of  the  ordi- 
nance,— see  City  Council  v.  Chur,  2  Bailey^ 
164. 

869.  That  in  a  prosecution  on  a  by-law  pro- 
hibiting fast  driving  of  horses  in  the  streets  of 
a  city,  it  is  not  necessaiy  to  prove  that  any  per- 
son was  endangered  by  such  driving, — see 
Commonwealth  r.  Worcest^,  8  PieL  462. 

870.  Defences.  In  a  suit  for  the  violation 
of  a  town  ordinance,  irregularity  in  the  or- 
ganization of  the  corporation  is  no  defence. 
See  Decorah  «.  Gillis,  10  Ioum^  284. 

871.  That  an  owner  cannot  protect  him- 
self from  the  penalties  of  the  fire  laws,  by 
showing  that  an  illegal  building  was  erected 
with  the  consent  and  approval  of  one  of  the 
fire  wardens,— see  Fire  Department «.  Bofihrn, 
2  B.  B.  Smith,  511. 

—  -  -      —   ■  -■ '  ■ 

*  After  aoomplalnt  had  been  lamed  against  a  penon  tot 
the  Tlolatlon  of  an  ordinance  of  the  dty  of  Boston,  in  wlilch 
complaint  the  charter  of  the  city  and  the  oidlnance  wtn 
not  set  forth,  the  legislatare  paaied  an  act,  dedaiiof  it  nif- 
fldent  to  set  f<»ih  the  substance  of  complaints  befors  the 
police  conrtf  without  setting  forth  the  special  ads  of  the 
legislature,  or  the  ordinances  or  by«lawa  of  tlie  city,  en 
which  th  ey  were  founded,  ffeld,  that  the  act  did  net  op«^ 
ale  as  an  m»  post  facto  law,  but  only  affected  the  fons  of 
proceeding.  Oommonwealfh  «.  Bean.  Thadi,  8S.  ObB" 
pare  City  Council «.  Ohur,  2  JStoOsy,  !•! 
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B72*  Warrant  What  the  warrant  of  a 
JDstice  of  the  peace,  for  the  yiolation  of  a 
municipal  by-law,  must  set  forth.  See  White 
».  Corporation  of  Washington,  2  Cranch  C. 
Ct.  887 ;  Boothe  «.  Corporation  of  George- 
town, Id.  856 ;  Delany  v.  Corporation  of 
Washington,  Id,  459 ;  Corporation  of  Wash- 
ington f>,  Cooly,  4  Id,  108;  Ea^,  Reed,  Id, 
58d. 

VII.  Liabilities. 

878.  Want  of  power.  A  town,  in  its  cor- 
porate capacity,  will  not  be  bound,  even  by 
the  express  vote  of  the  minority,  to  the  per- 
formance of  contracts,  or  other  legal  duties 
not  coming  within  the  scope  of  the  objects 
and  purposes  for  which  it  was  incorporated. 
JfoM.  Supreme  Gt.  1816,  Stetson  o.Eempton, 
18,  Mas$.  372;  1819,  Norton  t>.  Mansfield,  16 
Mass.  48 ;  1881,  Parsons  «.  Goshen,  11  Pick. 
896 :  1840,  Anthony  .v  Adams,  1  Mete,  284. 

874.  That  a  town  has  no  authority  to  ap- 
propriate money  for  the  payment  of  expenses 
incurred  by  indiydnals,  prior  to  its  corporate 
existence  as  a  town,  in  procuring  the  passage 
of  its  charter, — see  Frost  v,  Belmont,  6  AUen, 
152. 

875.  A  town  will  not  be  bound  by  its  cor- 
porate YOte  to  pay  the  expenses  of  a  field 
driver  in  defending  a  suit  brought  for  taking 
up  and  impounding  cattle  running  at  large, 
contrary  to  law,  such  agreement  not  being 
-within  the  scope  of  a  town^s  corporate  powers. 
6ee  Vincent  v.  Nantucket,  12  Ou^.  108. 

878*  A  town  cannot  properly  yote  to  pay 
money  to  its  selectmen,  or  those  who  have 
acted  in  that  capacity,  for  costs  and  damages 
sustained  by  them  in  resisting  criminal  prose- 
cutions brought  against  them  for  refueing  to 
insert  names  upon  the  check  list.  N,  H,  Bur 
jn'eme  Ct,  1868,  Merrill  v.  Plainfield,  45  N,  H. 
126.    See  also,  Gove  e.  imping,  41  N,  K  589. 

877*  That  a  town  may  appropriate  money 
to  indemnify  its  school  committee  for  expens- 
es incurred  in  defending  an  action  for  an  al- 
leged libel  contained  in  a  report  made  by 
them  in  good  fidth,  and  in  which  judgment 
has  been  rendered  in  their  fayor, — see  Fuller 
«.  Groton,  11  Ghray,  840. 

8  7  8«  A  municipal  corporation  has  no  pow- 
er, as  a  party,  to  make  a  contract,  the  effect  of 
yrhich  wouldbeto  control  or  embarrass  their 
legislative  powers  and  duties.  2f.  Y,  Supreme 
Ct.  1 826,  Brick  Presbyterian  Church  «.  Mayor 


&C.  of  N.  Y.  5  CoiJO.  588 ;  followed,  1827,  Stuy- 
Tesant  «.  Mayor  &c.  of  N.  Y.  7  Id,  588.  Com- 
pare Attorney  General  v.  Mayor  &c.  of  N.  Y. 
8  Duer^  119,  131, 147;  Davis  c.  The  Same,  14 
N,  T.  (4  Kern.)  506;  Costar  «.  Brush,  25 
Wend.  628 ;  N.  Y.  &  Harlem  R.  R.  Co.  «. 
Mayor  &c.  of  N.  Y.  1  Hilt.  662,  588. 

879*  A  resolution  of  a  common  council, 
authorizing  private  persons  to  construct  and 
operate  a  railroad  in  the  streets  of  the  city 
upon  certain  conditions,  without  limitation 
as  to  time,  or  reserving  a  power  of  revocation, 
cannot  be  sustained  as  a  license  or  an  act  of 
mimicipal  legislation  merely.  It  forms  a 
contract  which,  if  valid,  the  corporation  could 
not  abrogate.  And,  considered  as  a  contract 
it  is  void,  because  it  would  deprive  the  cor- 
poration of  their  power  to  control  and  regu- 
late the  use  of  the  streets.  N,  Y,  Ct.ofAp' 
peals,  1863,  Milhau  c.  Sharp,  27  K  Y,  611. 

Compare  tfup'a,  40-42;  205-211. 

880.  When  defect  of  power  is  no  defence. 
A  town  corporation  that  has  borrowed  money 
for  the  use  of  the  town,  is  boxmd  to  repay  the 
loan,  though  no  express  power  be  given  in 
the  charter  to  borrow  money.  As  a  general 
principle,  no  corporation  can  exercise  powers 
not  granted  in  its  act  of  incorporacion.  This 
act  is  its  constitution,  and  whenever  it  over- 
steps the  limits  therein  prescribed,  its  act  so 
far  becomes  void.  But  where  certain  powers 
are  specifically  granted,  these  carry  with  them 
such  others  as  incidental  thereto,  as  are  nec- 
essary to  carry  those  specified  into  effect.  It 
is  proper,  too,  that  these  powers  should  be 
strictly  construed,  considering  with  how  little 
care  chartered  privileges  are  in  these  days 
granted.  [2  Eeut^s  Com.  2ed.298;  2  Cranch^ 
127;  4  Wheat.  686;  4  Pet.  152;  6  How.  822; 
Ang.  &  A.  on  Corp.  ch.  8, 1 6 ;  Id.  ch.  8, 1 12.] 
But  a  different  rule  of  construction  ought  to 
prevail  where  a  corporation  is  endeavoring 
to  extend  its  power  to  the  injury  of  others, 
and  where  it  sets  up  by  way  of  defence  to  an 
action  brought  against  it,  that  it  has  itself 
been  guilty  of  usurpation  of  power.  Ohio 
Supreme  Ot,  1686,  Bank  of  Chillicothe  «. 
Town  of  Chillicothe,  7  Ohio  (Hamm,)  854. 

881.  Where  a  municipal  corporation,  be- 
ing empowered  to  effect  a  loan  for  the  pur- 
pose of  paying  a  subscription  made  by  it  to 
the  stock  of  a  railroad  company,  which  was 
payable  in  installments,  issues  its  bonds  to  the 
railroad  company  for  the  amount  of  the  sub- 
scription in  full,  and  receives  the  stock,  it  can. 
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not  evade  its  liability  on  such  bonds  by  ob- 
jecting that  this  was  a  departure  from  its 
authority,  nor  that  its  agents  made  the  annual 
interest  to  which  they  were  limited,  payable 
semi-annually.  Conn.  Supreme  Ct.  1848,  City 
of  Bridgeport  «.  Housatonic  R.  R.  Co.  15 
Conn,  475 ;  S.  P.  Ky,  Ct.  of  Appeals,  1852, 
Black  «.  Maysville  &  Lexington  R.  R.  Co.  18 
B.  Monr.  9. 

882.  A  mimicipal  corporation  may  incur 
liabilities  otherwise  than  by  ordinance.  Under 
some  circumstances  it  may  become  liable  by 
implication.  It  cannot  avail  itself  of  the 
property  or  labor  of  a  party  and  screen  itself 
from  responsibility  under  the  plea  that  it 
never  passed  an  ordinance  on  the  subject. 
The  implication  of  a  promise  existing  in  such 
case  against  individuals,  extends  equally  to 
corporations.  CaL.  Supreme  Ct.  1858,  San 
Francisco  Gas  Co.  v.  City  of  San  Francisco, 
9  Cal  458. 

888.  That  the  qualifications  of  the  mem- 
bers of  the  city  council  cannot  be  inquired 
into  in  a  suit  to  enforce  a  contract  made  by 
the  mayor  under  a  resolution  of  that  body 
authorizing  it, — see  Schwartz  v.  Flatboats,  14 
La.  Ann.  248. 

884.  Although  a  mimicipal  corporation  is 
forbidden  by  law  to  make  any  additional 
allowance  beyond  the  legal  claim  under  any 
contract  with  them,  yet  they  may  waive  a 
forfeiture  incurred  by  a  contractor  by  not 
completing  performance  by  the  day  named 
in  the  contract.  N.  T,  Supreme  Ct.  Sp,  T. 
1864,  People  ex.  rel.  Cunningham  v.  Brennan, 
18  AUb.  Pr.  100. 

885.  Ratiflcation.  Since  the  common 
council  of  the  city  of  New  York,  having  the 
general  power  to  build  markets,  is  author- 
ized to  employ  an  architect  to  prepare  plans, 
specifications,  &c.,  for  their  construction, — ^if 
such  services,  though  rendered  without  au- 
thority, are  accepted  by  the  common  council, 
the  city  is  bound  to  pay  for  them.  The  doc- 
trine of  ratification  of  the  acts  of  an  agent  is 
applicable  to  corporations  as  well  as  individ- 
uals. N.  Y.  Ct.  of  Appeals^  l^^^^VeXfft^oxiL  n. 
Mayor  &c.  of  N.  Y.  17  K  T.  449.  And  see 
People  «.  Flagg,  17  N.  T.  584 ;  16  How.  Pr. 
86 ;  McCracken  t.  San  Francisco,  16  Cal.  591. 

886.  Resolutions  of  a  common  council, 
upon  a  survey  made  at  their  instance,  and  di- 
recting their  counsel  to  defend  their  lessee  in 
his  possession, — Held^  a  ratification  of  the 


committee  to  the  lessee.    Sharp  v.  Mayor  ice 
of  New  York,  40  Barb.  K  T.  256. 

887.  Where  a  common  council,  by  resolu- 
tion, directed  that  an  amount  which  by  ar- 
bitration had  been  ascertained  to  be  due  for 
extra  work  to  a  contractor  for  a  local  improve- 
ment, be  added  to  the  assessment,  and  the 
contractor  assented  to  this  being  done, — 
Held^  that  the  claim  thereby  became,  if  it 
were  not  before,  valid  against  the  corporation, 
and  that  the  corporation  could  not  rescind 
their  resolution  without  the  contractor's  as- 
sent. N.  T.  Supreme  Ct.  1847,  Brady  c.  3Iay- 
or  &c.  of  Brooklyn,  1  Barb.  684. 

888.  A  committee  of  a  town  does  not  bind 
the  town  by  a  contract,  unless  a  majority 
concur  ;  but  a  contract  made  by  a  minority 
may  be  ratified  by  the  majority ;  and  when 
so  ratified,  it  has  the  same  force  to  bind  the 
town,  as  it  would  have  had,  if  the  majority 
had  originally  concurred  in  making  it  Com- 
pensation for  labor  performed  under  such  a 
contract  before  it  was  ratified,  may  be  recov- 
ered of  the  town.  Me.  Supreme  Ct.  1858, 
Hanson  «.  Dexter,  86  Me.  516. 

889.  A  municipal  corporation  is  one  of 
limited  powers ;  and  if  its  ofiScers  assume  to 
incur  an  obligation  which  it  is  not  authorized 
to  do,  it  is  not  made  liable  by  the  fact  that 
it  has  received  the  consideration  for  the  obli- 
gation. A  corporation  cannot,  by  subsequent 
ratification,  make  good  an  act  of  an  agent 
which  it  could  not  have  directly  empowered. 
N.  T.  Supreme  Ct.  1846,  Hodges  u.  City  of 
Buflfalo,  2  Den.  110.  To  similar  effect,  Ct.  of 
Appeals,  1850,  Halstead  v.  Mayor  &c.  of  N.  Y. 
8  N.  T.  (8  Comst.)  480 ;  Supreme  Ct.  1848, 
Boom  «.  City  of  Utica,  2  Barb.  104.  Compare 
Peterson  t?.  Mayor  &c.  of  N.  Y.  17  N.  T. 
449 ;  Grogan  v.  San  Francisco,  18  Cal  590. 

890.  Estoppel*  Where  the  officers  of  a 
municipal  corporation,  without  authority,  as- 
sess against  a  person,  for  taxation,  land  be- 
longing to  the  corporation,  and  collect  taxes 
thereon,  and  return  the  same  as  delinquent 
for  non-payment  of  taxes,  buy  the  same  at 
the  tax  sale  and  convey  the  same  upon  re- 
demption, the  corporation  will  not  be  estop- 
ped by  these  acts  of  their  officers  and  agents, 
to  claim  the  property  as  their  own.  Mo.  Su- 
preme Ct.  I860,  City  of  St.  Louis  v.  Gorman, 
29  Mo.  593. 

891.  That  if  goods  are  legally  purchased 
by  the  town  agent,  assuming  the  right  to 


reprefentations  of  their  title,  made  by  their  pledge  the  town^a  credit  /or  the  price,  and 
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the  town  afterward  receives  them  with  a 
knowledge  of  the  way  they  were  purchased, 
and  applies  them  to  its  use,  this  will  be  a 
ratification  of  the  agent^s  authority,  and  the 
town  will  be  bound, — see  Backman  «.  Charles- 
town,  43  jV:  K  135. 

892*  Where  the  contract  under  which 
work  is  done  for  a  municipal  corporation  is 
void,  because  entered  into  in  violation  of  the 
charter,  the  contractor  cannot  recover  for  the 
work  in  any  form ; — ^neither  under  the  con- 
tract, nor  as  upon  a  ^^ntum  meruit.  And  a 
subsequent  ratification  of  the  contract  by  the 
common  council,  whether  before  or  after  the 
work  is  done,  does  not  make  it  binding  on 
the  corporation.  2f,  T.  Superior  Ct,  1857, 
Brady  v.  Mayor  &c.  of  N.  Y.*  is  Bom.  178 ; 
7  Abb.  Pr.  234 ;  16  Haw.  Pr.  482. 

89ft.  Instances*  Contracts  by  municipaT 
corporations  have  been  sustained  for  the  fol- 
lowing purposes ;  as  being  within  the  corpo- 
rate powers : 

Contracts  for  building  roads  and  bridge& 
Royalton  v.  R,  &  W.  Tump.  Co.  14  Vt.  311. 

For  grading  streets.  Sturtevant  v.  City  of 
Alton,  8  McLean^  393. 

For  building  a  "breakwater"  to  protect 
the  streets  of  the  city  from  being  flooded  by 
an  adjoining  lake.  Miller  «.  Milwaukee,  14 
Wi9.  642. 

For  building  waterworks.  Rome  «.  Cabot, 
28  Oa.  50 ;  Hale  v.  Houghton,  8  Mieh.  458. 

For  repairing  engine  houses.  Bobinson  v. 
8t  Louis,  38  Mo.  488. 

894.  Implied  power  to  borrow  money. 
A  municipal  corporation  has  the  implied 
power  to  borrow  money  for  objects  expressly 
authorized  by  its  charter,  for  the  execution 
of  which  money  would  be  a  necessary  means, 
— as  building  markets,  providing  fire  engines, 
&c  ; — ^and  it  is  not  obliged  to  wait  until  the 
money  can  be  collected  by  taxation.  The 
fact  that  such  power  is  frequently  granted 
by  the  legislature,  specifically  does  not  show 
that  the  grant  is  not  to  be  implied.  Wi9. 
Supreme  Gt  1860,  Mills  v.  Qleason,  11  Wis. 
470. 

895«  A  municipal  corporation  having  a 
power  to  purchase,  has  an  implied  power  to 
incur  an  indebtedness  for  the  purchase  money, 
and  to  provide  for  the  payment  of  the  in- 
debtedness, unless  that  power  is  so  restricted 
as  that  it  cannot  be  exercised  unless  there  be 

<  The  Judgment  was  Afflnned  hj  the  Court  of  AppeaU, 
38B»,S0.y.  T.  811 


sufficient  fimds  in  hand  to  pay  for  the  prop- 
erty. Where  no  such  restriction  exists,  if  the 
corporation  has  no  Ainds  applicable,  it  may 
pmx^hase  on  credit,  and  may  1S8U%|^  obliga- 
tions to  pay  the  indebtedness  at  a  future 
time,  and  make  subsequent  provision  for  the 
payment  of  them.*  N.  T.  Supreme  Ct.  1868, 
People  «.  Brennan,  89  Barb.  623. 

896*  City  bonds  may  be  issued  for  the  pur- 
chase of  cemetery  grounds,  there  being  no 
provision  in  the  charter  expressly  restraining 
the  city  council  irom  so  doing.  Wis.  Su- 
preme Ct.  1859,  8tate  v.  Common  Council  of 
Madison,  7  F :«.  688. 

897.  And  a  prohibition,  in  the  charter  of 
a  municipal  corporation,  from  borrowing 
money,  does  not  prevent  it  from  issuing 
bonds  in  payment  for  property  purchased  by 
it  N.  T.  Supreme  Ct.  1863,  People  «.  Bren- 
nan, 89  Barb.  533. 

898.  Express  power.  A  provision  in  the 
charter  of  a  city  corporation,  authorizing  it 
to  borrow  money  for  any  public  purpose, 
whenever  in  the  opinion  of  the  city  council 
it  shall  be  expedient  to  exercise  it,  is  a  valid 
power.  U.  S.  Supreme  Ct.  1865,  Rogers  t. 
Burlington,  8  WaM.  654 ;  1866,  Mitchell  «. 
Burlington,  4  Id.  270 ;  Lamed  v.  Burlington, 
Id.  375 ;  1863,  Oilman  «.  City  of  Sheboygan, 
3  Black.  510. 

899.  Power  "to  borrow  money  for  any 
public  purpose  *^  gives  authority  to  a  munici* 
pal  corporation  to  bonow  money  to  aid  a 
railroad  company  making  its  road  as  a  way 
for  public  travel  and  transportation ;  and,  as 
a  means  of  borrowing  money  to  accomplish 
this  object,  such  municipal  corporation  may 
issue  its  bonds,  to  be  sold  by  the  railway 
company  to  raise  the  money.f      U.  8.  Su- 

*  A  municipal  corporation  having  power  to  borrow  money 
maj  make  the  principal  and  intereat  payable  where  tl 
pleaMi.  U.  8.  Suprems  Ct  1868,  Meyer  «.  City  of  Mua- 
catine,!  Wall.  SSL 

Monidpal  corporatlona  hare  no  power,  in  the  abeenee  of 
legislative  authority  to  the  eontnur,  to  diacharge  indebted- 
noM  elsewhere  than  at  their  treasuries.    IlL  Suprmns  Ci. 
1860,  People  «.  County  of  TaseweU,  29  ///.  147;  1860,  John- 
son V.  Starlc,  94  III.  75;  Pekhi  «.  Reynolds,  81  IlL  699. 

t  An  act  of  a  State  legislature  authorising  a  city  to  issue 
its  bond  in  aid  of  railroad  companies  incon)orated  and  o> 
ganiaed,  does  not  extend  to  companies  subsequently  inoorpo- 
xated.  U.  S.l>Ut.  Ci.  (  WU.)  1860?  Smiths.  MUwankee  R.  R. 
Go.  9  Am.  Law  Reg.  666. 

And  where  a  city  issues  its  bonds  in  aid  of  a  railroad  com- 
pany without  authority  of  law,  receiving  securities  collateral 
to  the  eompany^s  bonds,  a  Judgment  creditor  of  the  company 
cannot,  \ij  biU  in  equity,  requhre  the  city  to  surrender  these 
securities  until  its  rights  are  determined  by  judicial  pro- 
ceedings on  the  part  of  the  bondholders.  [4  John.  Cfa.899 ; 
9Id.  661;  1  Ve^l90;  9  Rawle,229.]    lb. 
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preme  Ct,  1865,  Rogers  «.  Burlington,  8  WdSL 
664. 

400.  Money  borrowed  by  a  mnnidpal 
corporation  to  construct  a  plank  road,  if 
the  road  leads  from,  extends  to,  or  passes 
through,  the  limits  of  the  corporation,  is 
borrowed  for  a  public  purpose,  within  the 
meaning  of  a  provision  in  its  charter  author- 
izing it  to  borrow  money  "  for  any  public 
purpose.'*  U,  8,  Supreme  Ct,  1866,  Mitchell «. 
Burlington,  2  Wall,  270.  And  see  Lamed  «. 
Burlington,  Id,  275. 

401.  An  authority  given  by  act  of  legis- 
lature to  a  city  corporation  tc  subscribe  for 
stock  in  a  railway  company,  *'  as  fully  as  any 
individual/*  authorizes  also  the  issue  by 
the  city  of  its  negotiable  bonds  in  payment 
of  the  stock.  U.  8,  Supreme  Ct,  1868,  Sey- 
bert  V,  City  of  Pittsburg,  1  WaU.  272.  And 
see  Meyer  «.  City  of  Muscatine,  Id,  884 ;  Yon 
Hoffinan  v.  City  of  Quincy,  4  Id,  485. 

For  the  law  governing  Sabscriptioas  by 
municipal  corporations  to  railroad  and  oth- 
er improvement  corporations,  see  SxrBSCBip- 

TION8. 

402.  Tiolatlon  of  law*  A  municipal  cor- 
poration cannot  be  held  liable  under  a  con- 
tract made  by  the  municipal  officers  in  viola- 
tion of  law.  La,  Supreme  Ct,  1867,  Fox  t. 
City  of  New  Orleans,  12  La,  Ann,  154 ;  S.  P. 
Beibrecht  <;.  City  of  New  Orleans,  Id,  406. 

408.  Irregularity  of  proceedings*  A  city 
corporation  cannot  be  bound  for  any  con- 
tract made  without  its  authorization  ex- 
pressed by  a  resolution  of  the  common  coun- 
cil. La,  Supreme  Ct,  1857,  Seibrecht  u.  City 
of  New  Orleans^  12  La,  Ann.  406. 

404*  A  contract  made  by  individual  mem- 
bers of  the  common  council  of  a  municipal 
corporation,  in  a  manner  not  authorized  by 
charter,  and  in  disregard  of  the  forms  there- 
in directed  to  be  observed  in  the  making  of 
its  contracts,  is  not  the  ground  of  any  claim 
against  the  corporation ;  and  where  a  con- 
tract required  by  the  municipal  charter  to  be 
made  by  the  common  council,  was  made  by 
a  special  committee  of  that  body, — Hdd^ 
that  not  only  was  this  contract  primarily  in- 
valid, but  that  not  even  any  subsequent  ac- 
tion of  the  common  council  could  afterward 
confer  upon  it  validity.  Cal,  Supreme  Ct, 
1862,  Lottman  «.  City  of  San  Francisco,  20 
Cal.  96;  Kan.  Supreme  Ct.  1864,  City  of 
Leavenworth  v.  Rankin,  2  Kan.  857. 

405.  Want  of  consideration.  Whore  a 


resident  of  a  town  advanced  money  and  put 
in  a  substitute  without  any  promise,  express 
or  implied,  from  the  town  that  he  should  .be 
reimbursed,  and  for  the  sole  purpose  of  ex- 
empting himself  from  any  friture  draft,  if 
any  should  be  made; — Sleldy  that  a  sub- 
sequent vote  of  the  town,  authorizing  its 
officers  to  draw  an  order  in  his  &vor  for  a 
like  sum,  was  a  mere  gratuity ;  and  that  the 
town,  no  liability  having  been  imposed  by 
the  legislature,  was  not  liable.  Conn.  Su- 
preme Ct,  1866,  Usher  1).  Town  of  Colchester, 
88  Conn.  567. 

406*  The  fiscal  officer  of  a  municipal  cor- 
poration cannot  refuse  to  pay  for  property 
purchased  by  the  corporation,  and  ordered 
by  it  to  be  paid  for,  on  the  mere  ground 
that  the  title  of  the  seller  was  voidable  by 
the  corporation.  He  has  not  the  right  to 
raise  that  objection.  N,  T,  Supreme  Ct, 
1868,  People  v,  Brennan,  89  Barb,  622. 

407*   Recovering  back  consideration*    A 

public  sale  of  land  for  a  term  of  years  was 
made  by  a  municipal  corporation,  in  pursu- 
ance of  the  provisions  of  its  charter,  to  pay  as- 
sessments for  street  improvements,  and  a  dec- 
laration of  sale  devoid  of  words  of  grant  was 
delivoed  to  the  purchaser.  The  ordinance  un- 
der which  the  sale  was  made,  was  subsequent- 
ly declared  illegal  and  void.  -  Held^  that  the 
purchase  money  could  be  recovered  back  in 
an  action  of  assumpsit  N.  J.  Supreme  Ct. 
1864,  Phillips  t.  Mayor  &c.  of  Hudson,  81 
K  J,  Law  (2  FfWTO),  148. 

408*  Want  of  seal*  That  a  oontraet 
made  by  commissioners,  appointed  by  trust- 
ees of  a  town,  to  contract  for  the  grading 
and  paving  of  the  streets  may  be  binding  on 
the  town  although  without  the  corporate 
seal, — see  Ouffield  v.  Bowling  Green,  6  B, 
Monr.  224. 

409*  Rescinding  contract*  A  municipal 
corporation  has  no  more  power  to  rescind  a 
contract  once  legally  made,  than  an  individ- 
ual has.  Therefore  where  a  vendor  has  de- 
livered a  deed  of  land  to  the  agents  of  the 
town,  and  a  vote  to  accept  it  has  been  pass- 
ed at  town  meeting,  the  town  becomes  liable 
for  the  price,  and  a  vote  to  reconsider  pass- 
ed on  a  subsequent  day,  cannot  relieve  ^em. 
N,  E,  Superior  Ct.  1834,  Jewett  «.  Town 
of  Alton,  7  2f,  H.  257.  And  see  Nelson 
V,  Milford,  7  Pick,  18;  Western  Saving 
Fund  Society  v.  Philadelphia,  81    Fa.  SL 
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175;   Schwartz  «.  Flatboats,   14  La,  Ann, 
248. 

410.  That,  in  general,  a  provision  made  by 
a  State  or  corporation  to  meet  its  debts  or 
engagements  is  not  a  oontract,  and  may  be 
altered  or  repealed  at  pleasore, — see  Ban 
Franoisco  v.  Beideman,  17  €al,  448. 

411.  If  a  town  anthorize  a  committee  to 
t)ind  them  by  a  contract,  and  the  committee 
enter  into  a  sealed  contract,  for  the  benefit  of 
the  town,  which  binds  only  themsdyes,  the 
town,  by  subsequently  revoking  the  authority 
of  the  committee  and  prohibiting  and  pre- 
venting the  execution  of  the  contract,  do  not 
render  themselves  liable  in  damages  to  the 
individual  with  whom  the  contract  was 
made.  Maw,  Supreme  Ct,  1864,  Fullam  v. 
Inhabitants  of  West  Brookfield,  9  AUerty  1. 

412.  Drallg  on  treasury.  A  provision  of 
A  municipal  charter,  requiring  an  order  and 
warrant  of  the  common  council  for  drawing 
money  from  the  treasury,  is  satisfied  by  a 
draft  authorized  by  a  vote  according  to  the 
usual  course  of  corporate  business.  ^  Order  " 
means  only  direction ;  which  may  be  express 
or  implied.  N.  T.  Supreme  Ct,  1848,  Kelley 
V.  Mayor  &c.  of  Brooklyn,  4  HiUy  263. 

418.  A  statement,  in  the  written  warrant 
of  a  municipal  corporation  for  the  patyment 
of  a  sum  certain  at  a  fixed  time  to  E.  S.  or 
order,  that  the  same  is  payable  "  out  of  any 
funds  belonging  to  the  city  not  before  special- 
ly appropriated,"  and  '*  <^rgeable  to  general 
city  iund,"<ioe8  not  deprive  the  instrument 
of  the  character  of  a  negotiable  promissory 
note.  Such  words  do  not  give  any  color  to 
the  idea  that  the  liability  of  the  corporation 
to  pay  was  in  any  way  to  depend  oh  the  con- 
dition of  the  dty  treasury.  Jf.  T,  Ct,  of  Ap- 
peaU,  1861,  Bull «.  Sims,  28  N,  T,  870. 

414.  That  orders  for  money,  made  payable 
to  bearer,  drawn  by  the  selectmen  of  a  town 
and  accepted  by  the  town  treasurer,  without 
express  authority  of  the  town,  wiU  not  ren- 
der the  town  liable  to  an  action  in  the  name 
of  any  one  other  than  the  person  to  whom 
^ey  were  issued, — see  Smith  «.  Cheshire,  18 
Gray,  818. 

415.  An  order  drawn  by  a  committee  of  a 
board  of  supervisors,  upon  a  county  treasurer, 
18  not  negotiable ;  for  want  of  any  power  in 
a  board  of  supervisors,  or  any  committee  rep- 
resenting such  board,  to  draw  a  negotiable 
bill  of  exchange.  [5  Den.  617.]  One  who 
taJces  such  an  order,  takes  it  subject  to  equi- 


ties.   N,  T.  Supreme  Ct,  1861,  Supervisors  of 
Rensselaer  County  v.  Weed,  86  Barb,  186. 

416.  Contracts  for  support  of  poor.  That 
a  town  has  the  legal  power  of  making  a  con- 
tract fbr  the  support  of  its  poor,  prospective 
in  its  terms.  Davenport  v.  Hallowell,  1 
Faitf.  817. 

417.  A  municipal  corporation  charged  by 
charter  wilSi  the  duty  of  supporting  its  pau- 
pers, cannot  generally  be  made  responsible  to 
an  individual  for  relief  granted  to  a  pauper, 
until  an  opportunity  has  been  afibrded  the 
corporation  to  make  the  necessary  provision. 
A  corporation  must  first  be  put  in  default 
before  liability  will  accrue  against  it  upon  an 
implied  contract.  lU,  Supreme  Ct.  1851,  Sea- 
graves  f^.  City  of  Alton,  18  lU.  866. 

418.  Under  a  vote  of  a  town  "  that  the 
selectmen  receive  sealed  proposals  for  the 
maintenance  of  the  poor  for  one  year,"  ''  and 
that  they  contract  with  some  suitable  person 
for  that  peiiod,  and  report  at  the  a<^oum- 
ment  of  the  meeting,'*  a  contract  made  by 
the  selectmen  is  binding  on  the  town,  though 
it  provide  for  the  relief  of  paupers  belonging 
to  other  towns,  falling  into  distress  and  need' 
ing  relief  iu  the  contracting  town,  and  though 
it  make  provision  for  the  payment  of  the  ex- 
penses of  litigation  respecting  paupers.  And 
a  formal  acceptance  on  the  part  of  the  town 
of  a  contract  so  made,  is  not  essential.  Me, 
Supreme  Ct,  1 888,  Davenport  o.  Hallowell, 
10  Me.  (1  Faiff,)  817. 

419.  Promise  to  settle  aeconnt.  Certain 
paupers,  whose  settlement  was  in  the  town 
of  P.,  were  found  in  the  town  of  N.,  under 
drcumstances  requiring  relief.  The  defend- 
ant, overseer  of  P.,  having  being  duly  notified 
by  the  plaintifif,  overseer  of  K.,  to  provide 
for  them,  requested  the  plaintiff  to  support 
them,  and  promised,  as  overseer,  to  settle  the 
acbount.  Meidy  that  the  defendant,  by  mak- 
ing such  a  promise,  could  not  change  the 
mode  which  the  statute  provides  for  the  aud- 
iting, collecting,  and  paying  over  the  mon- 
ey. The  overseers  of  P.,  on  receiving  the 
notice,  could  either  contest  the  allegation  of 
settlement  in  their  town  by  a  proceeding  be- 
fore the  superintendents ;  or  they  might  take 
the  paupers  home  to  their  own  town  and  pro- 
vide for  them.  If  they  did  neither,  the  pau- 
pers should  be  supported  where  they  were, 
and  the  expense  authorized  and  collected  out 
of  the  town  to  which  it  was  chargeable,  by 
the  board  of  supervisors.    Hie  undertaking 
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of  the  defendant  in  no  way  afifected  the  lia- 
bility of  the  town  ;  nor  did  it  authorize  the 
plaintiffs  town  to  pass  by  the  agencies  which 
the  law  provided  for  ascertaining  the  amount 
of  the  expenses,  and  sue  the  town  or  its  lep- 
resentatiyes.  Ct.  qfAppealSy  1857,  Overseers 
of  Norwich  v.  Overseers  of  Pharsalia,  15  Jf, 
r.  841. 

420.  A  oertifleate  given  by  a  municipol 
corporation,  that  there  would  be  due  to  A. 
B.  or  order  from  the  city,  on  a  specified  con- 
tract for  grading,  $2,000,  payable  on  the  sur- 
render of  the  certificate  when  the  assessment 
for  said  improvement  should  be  collected 
and  paid  into  the  city  treasury, — ^is  not  a 
contract  to  advance  a  part  of  the  money  be- 
fore the  completion  of  the  work.  Jf,  Y.  Sur 
preme  Ct.  1860,  Richardson  v.  City  of  Brook- 
lyn, 31  Barb,  152. 

421.  Contracts  for  work  and  supplies. 
That  where  the  charter  of  a  municipal  cor- 
poration limits  the  power  of  the  corporate 
oficers  in  contracts  for  work  or  supplies,  to 
contracts  formed  in  a  certain  way,  or  under 
certain  formalities,  no  obligation  is  created 
against  the  corporation  by  a  contract  formed 
without  substantial  compliance  with  the 
statute  formalities,*— see  Butler  «.  Charles- 
town,  7  Gfray,  12 ;  Appleby  v.  Mayor  &a  of 
N.  Y.  15  Bow.  Ft,  428 ;  Baltimore  v.  Esch- 
bach,  18  Md.  276 ;  White  v.  New  Orleans, 
15  La.  Ann.  667.  Compare  Nash  v.  St.  Paul, 
8  Minn.  172. 

422.  A  contract  made  by  officers  for  the 
performance  of  work  before  the  time  speci- 
fied in  the  statute  for  public  notice  had 
elapsed, — Beld^  void,  and  that  work  done 


*  A  city  whose  cihaiter  and  ordinances  prorlde  that  no 
contract  shall  be  binding  on  the  city,  unless  made  bj  some 
authorized  agent,  and  within  some  appropriation  for  the 
purpose,  is  not  liable  for  legal  aarlcee,  beneficial  to  the  dty 
performed  by  counsel  retained  by  a  minority  of  the  m^' 
bers  of  the  board  of  aldermen,  without  any  olBcial  action 
of  the  city  council  or  of  either  branch  thereof;  although 
the  usage  of  the  city  has  been  to  pay  such  bills,  approved 
by  a  committee  of  either  board,  without  any  formal  vote. 
Butler  V.  Charlestown,  T  Ora^t  11 

But  a  municipal  corporation  In  an  action  against  it  to  re- 
eorer  the  price  agreed  to  be  paid  for  the  boring  of  an  arte- 
plan  well,  cannot  interpose,  as  a  defence,  that,  although 
having  authority  to  contract  for  procuring  a  supply  of 
water  on  the  public  square  of  the  town,  they  ought  to  hare 
adopted  some  less  ezpensive  means  of  procuring  it.  Intend' 
ant  Ac  of  livhigson  «.  Pippin,.81  Ala.  Jf.  &  64SL 

And  it  is  no  defence  to  a  suit  against  the  dty,  by  a  la- 
borer for  bis  wages,  that  the  dty  officer  by  whom  the  labor- 
er was  hired  disobeyed,  the  lawfal  orders  of  the  city  goyem- 
ment  by  which  he  was  directed  to  suspend  the  woric.  Chica- 
go t.  Roth,  2^JU.  460. 


under  it  did  not  entitle  the  contractor  to 
any  compensation.  iV]  T.  Supreme  Ct.  1864, 
Cowen  V.  Village  of  West  Troy,  43  Barb.  48. 

423.  That  a  i>erson  contracting  with  the 
dty  council  for  labor  on  a  street  is  bound  to 
take  notice  of  the  powers  of  the  council  in 
the  premises,  as  conferred  by  charter,  and  to 
inform  himself  whether  the  preliminaries 
necessary  to  enable  them  to  contract  have 
been  complied  with ;  he  cannot  have  lehef 
on  his  contract  when  he  has  failed  to  do 
this, — see  Johnson  v.  Common  Council,  16 
Ind.  227. 

424.  Under  the  charter  and  ordinances  of 
the  city  of  New  York, — which  require  that 
all  contracts  to  be  entered  into  on  the  part 
of  the  corporation  must  be  authorized  by 
the  common  council,  and,  when  so  authoriz- 
ed, must  be  made  by  the  department  under 
whose  direction  the  work  is  to  be  performed, 
and  they  must  be  made  according  to  the  reg- 
ulations established  by  the  ordinances, — ^Ihe 
corporation  cannot  make  a  contract  without 
adyertifling  proposals  for  estimates;  which 
must  be  done  after  and  not  before  the  com- 
mon coimcil  have  authorized  it.  And  such  a 
contract  must  be  made  through  the  head  of 
one  of  the  departments ;  and  an  adyerdse- 
ment,  published  in  pursuance  of  a  resolution 
of  the  board  of  aldermen  only,  is  not  suffi- 
cient. K  Y.  Supreme  Ct.  1852,  Christopher 
V.  Mayor  &c.  of  N.  T.  18  Barb.  567.  Follow- 
ed, 1858,  De  Baun  v.  Mayor  &c  of  N.  T.  16 
Id.  892. 

425.  A  contract  entered  into  by  the  city 
officers  in  violation  of  the  proyisiona  above 
mentioned,  is  illegal  and  void,  and  impoeoB 
no  obligation  upon  the  eity.  And  the  offi- 
cers of  the  corporation  cannot  bind  the  cor- 
poration by  accepting  work  done  under  it 
K  Y.  Ct.  of  AppeaU  1850,  Brady  v.  Mayor 
&c.  of  N.  T.  20  if.  Y.  812 ;  18  Haw.  Pr. 
848. 

426.  And  under  charter  provisions  require 
ing  all  work  for  a  corporation  to  be  onploy- 
ed  by  contract  and  given  to  the  low^eat  bid- 
der, it  is  a  violation  of  law  which  avoids  the 
contract  for  the  head  of  the  department  to 
test  the  bids  made  for  the  work  by  a  compar- 
ison which  omits  a  substantial  part  of  the 
work  to  be  contracted  for.  Thus  where  the 
street  commissioner  advertised  for  bids  for 
grading  a  street,  and  his  advertisement  did 
not  give  any  estimate  of  the  quantity  of 
rock  which  might  require  to  be  removed, 
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although  it  required  bidders  to  state  the 
price  for  remoying  rock  if  any  should  be 
found, — Edd,  that  a  contract  awarded  upon 
such  estimates,  was  Yoid,  eTen  as  against  the 
city,  in  an  action  to  recover  the  price  after 
performance.  It  was  not  possible,  under 
the, advertisement,  to  determine  the  lowest 
bidder.  It  was  the  duty  of  the  contracting 
officer  to  state  some  estimate  of  the  amount 
of  rock  excavation  anticipated.  He  had  no 
power  to  lay  out  of  view  that  part  of  the 
work,  and  to  compare  the  bids  by  the  orice 
named  for  other  parts.    Ih. 

427.  What  is  Included  under  <<  work  and 
supplies. "  Charter  provisions  requiring  that 
work  required  to  be  done  for  a  municipal 
corporation  shall  be  employed  by  contract 
founded  on  bids  and  proposals  upon  public 
notice  does  not  apply  to  a  contract  for  car- 
riage hire  of  aldermen  or  councilmen  while 
engaged  in  public  duties.  If.  T.  Com.  PI. 
1861,  Sndth  «.  Mayor  &c.  of  N.  Y.  21  Hm. 
iV.l. 

428.  It  does  not  apply  to  professional  serv- 
ices ; — €.  g.  those  of  a  surveyor  in  prepar- 
ing a  map.  Where  professional  services  are 
to  be  employed,  the  common  council  have  a 
power  of  selection,  with  reference  to  secur- 
ing the  requisite  skill,  and  no  advertisement 
is  required.  N.  Y.  Supreme  Ct.  Sp.  T. 
1857,  People  «.  Flagg,*  5  Alb.  Pr.  332. 

429.  So  a  provision  requiring  all  contracts 
for  <*  supplies  "  to  be  given  to  the  lowest  bid- 
der, does  not  apply  to  the  hiring  of  a  pier  for 
the  purpose  of  removing  oflGiL  JV:  Y.  Supe- 
rior Ct.  1859,  Farmers'  Loan  &  Trust  Co.  v. 
Mayor  &c.  of  N.  T.  4  Boeto.  80. 

430.  Bights  of  lowest  bidder.  On  the 
rights  acquired  under  such  provision  by  him 
who  proves  the  lowest  bidder,  and  whether 
he  has  any  title  to  enforce  the  awarding  of  a 
contract,  puisuant  to  his  bid, — see  Smith  v. 
Mayor  &c.  of  N.  Y.  10  If.  71  (6  Sdd.)  604; 
People  «.  Smith,  12  Abb.  Pr.  138;  People  v. 
Croton  Aqueduct  Board,  6  Abb.  Pr.  42;  26 
Barb.  240;  Altemus  v.  Mayor  &c.  of  N.  Y.  6 
Ihier^  446. 

481,  Where  a  contract  for  street  improve- 
ments is  awarded  in  favor  of  a  bid  made  in 
answer  to  duly  advertised  proposals  therefor, 
a  contract  is  tiiereby  created,  and  as  against 


*  The  dedaion  wu  tfflnned  at  general  term,  but  was  re< 
rened  on  another  point  by  the  Court  of  Appeals,  17  N.  T, 


the  city,  afber  it  has  accepted  the  work,  it 
matters  not  that  the  contract  is  not  reduced 
to  writing  and  signed  by  the  contractor  and 
the  street  commissioner.  CW.  Supreme  Ct. 
1860,  Argenti  v.  City  of  San  Francisco  16  CaL 
255. 

482.  Neglect  to  assess.  Where  a  contractor 
for  grading,  &c.,  has  performed  his  part  of 
the  contract  with  reasonable  fidelity  and  dis- 
patch, and  the  common  council  negligently 
omits  to  make  an  assessment  for  the  cost  of 
the  work,  an  action  will  lie  against  the  cor- 
poration in  favor  of  the  contractor.  In  mak- 
ing contracts  with  others,  in  execution  of  the 
powers  bestowed  upon  it,  no  liability  will  be 
created,  so  long  as  it  acts  within  the  scope  of 
its  authority,  and  with  usual  and  reasonable 
diligence.  But  it  cannot  with  impunity  enter 
into  contracts  with  individuals  by  which  they 
are  induced  to  expend  labor  on  works  of  pub- 
lic improvement,  and  then  refuse  or  negli- 
gently omit  to  use  the  means  to  recompense 
and  reimburse  them.  If.  Y.  Supreme  Ct  I860, 
Beard  «.  City  of  Brooklyn,  31  Barb.  142. 

483.  Effect  of  acceptance  of  work  or  sup- 
plies. In  the  absence  of  proof  of  fraud,  the 
acceptance  by  a  municipal  corporation  of 
work  which  it  was  authorized  to  contract  for, 
is  prima  facie  evidence  against  a  landholder 
sued  for  a  paving  assessment,  so  far  as  relates 
to  its  completion  and  the  manner  in  which  it 
was  done.  La.  Supreme  Ct.  1859,  Pigrau  i?. 
Guillotte,  14  La.  Ann.  297. 

434.  A  municipal  corporation  employed 
the  plaintiff  to  pave  a  street,  and  to  furnish 
sand  for  that  purpose,  under  a  contract  by 
which  the  city  was  to  grade  the  street,  and  the 
paving,  &c.,  was  to  be  performed  under  the 
direction  of  its  street  commissioner.  The  city 
so  excavated  the  street  as  that  a  quantity  of 
sand  beyond  that  specified  in  the  contract 
was  necessary  to  bring  up  the  paving  to  the 
grade  established,  and  the  plaintiff,  by  di- 
rection of  the  street  commissioner,  furnished 
the  excess  required.  Heldy  that  he  was  en- 
titled to  compensation  therefor  by  the  city. 
An  assent  on  the  part  of  the  corporation  was 
to  be  implied  from  its  having,  by  its  own  act, 
rendered  the  extra  material  necessary  to  con- 
form the  work  to  the  conditions  of  the  con- 
tract. N.  Y.  Ct.qfAppeaUy  1860,  Messenger 
V.  City  of  Bufialo,  21  N.  Y.  196. 

485.  Where  work  is  performed  by  one,  the 
benefit  of  which  is  received  by  another,  in 
order  that  the  doctrine  of  liability  upon  an 
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implied  contract  may  be  applied,  there  most 
not  only  be  no  restrictions  imposed  by  the 
law  upon  the  party  sought  to  be  charged 
against  making  in  direct  terme  a  similar  con- 
tract to  that  which  is  implied ;  but  the  party 
must  also  be  in  a  situation  where  he  is  en- 
tirely free  to  elect  whether  he  will  or  will  not 
accept  of  the  work,  and  where  such  election 
will  or  may  influence  the  conduct  of  the  other 
party  with  reference  to  the  work  itself!  The 
mere  retention  and  use  of  the  benefit  resulting 
from  the  work,  where  no  such  power  of  free- 
dom of  election  exists,  or  where  the  election 
cannot  influence  the  conduct  of  the  other  party 
with  reference  to  the  work  perfonned,  doesnot 
•constitute  such  evidence  of  acceptance  that 
the  law  will  imply  therefrom  a  promiBe  of 
payment.    Tb, 

436.  Contractors  with  a  municipal  cor^ 
poration  to  build  a  fence,  obeying  a  subee- 
quent  order  of  a  special  committee,  which  was 
however  invaUd  under  the  city  charter,  went 
to  extra  expense  in  painting  and  in  using 
stone  instead  of  wood,  neither  of  which  mat- 
ters had  been  provided  for  in  the  original 
contract  Hdd^  that  the  fact  that  the  city  re- 
tained and  took  the  benefit  of  such  work, 
which  they  could  not  veiy  well  help  doing, 
did  not  enable  the  contractors  to  hold  the 
city  to  payment  therefor,  on  the  ground  of  an 
implied  oontnct  CoZ.  BufreiM  Ct,  1862, 
Zottman  «.  City  ^kc  of  San  Francisco,  20  OaL 
96. 

2.  Farwrongi, 

487*  Responslbflity  for  the  exercise  of 
discretionary  ftinctiong.  A  public  municipal 
corporation,  in  the  exercise  of  those  legisla- 
tive powers  which  it  holds  for  public  pur- 
poses and  as  part  of  the  government  of  the 
countiy,  enjoys  the  exemption  of  the  govern- 
ment from  responsibility  for  its  own  acts,  and 
for  the  acts  of  those  who  are  independent  cor- 
porate officers,  deriving  their  rights  and  duties 
from  the  sovereign  power.  Md,  Ct,  of  Appeals, 
1868,  CommissionerB  e.  Dnckett,  20  Md,  468. 
And  see  Weightman  e.  Corporation  of  Wash- 
ington, 1  Black,  89. 

438.  No  action  can  be  mahitained  against 
a  municipal  corporation,  when  exerdsing  ju- 
dicial functions  merely,  for  error  of  judgment, 
where  no  fraud  or  malice  is  imputed.  €kk 
Supreme  Ct,  1866,  Duke  v.  Mayor  &a  of  Rome, 
20  On.  685. 

439*  A  municipal  corporation  is  liable  in 


I  damages  to  any  person  who  may  sustain  in- 
jury from  an  improper  exercise  of  its  Inti- 
mate powers,  when  those  powers  become  min- 
isterial, though  it  is  otherwise  where  they  are 
judicial  or  discretionary.  Every  corporation, 
in  the  exercise  of  its  powera  over  its  own  prop- 
erty, is  as  much  bound  bo  to  manage  and  ose 
its  property  as  not  to  produce  injury  to  othen, 
as  an  individual  owner.  Thus,  though  the 
question  whether  it  shall  undertake  a  locil 
improvement  may  be  discretionary ;  if  it  does 
undertake  such  work,  it  is  bound  to  exercise 
care  in  its  execution.  Jf.  Y.  Superior  C^. 
1854,  Lacour  v.  Mayor  Ac.  of  N.  Y.  8  Duer, 
406. 

440.  Where  a  municipal  corporatioo  has 
power  by  its  charter  "  to  cause  common  sew- 
ers, drains,  &c,,  to  be  made  in  any  part  of  the 
city,'*  although  passing  an  ordinance  for  the 
construction  of  such  a  work  is  a  judicial  set 
for  which  they  are  not  liable ;  yet  the  doing 
of  the  work,  in  carrying  it  out,  is  ministerial, 
and  it  is  their  duty  to  see  that  it  is  carefully 
and  skillfully  done.  If,  by  the  want  of  care 
or  skill  in  its  agents,  a  culvert  be  constructed 
of  insufficient  capacity  to  carry  off  the  water 
in  a  freshet,  the  city  will  be  liable  to  individ- 
uals for  the  damages  thereby  occasioned.  JVl 
r.  Ct.  of  Appeals,  1850,  Rochester  White  Lead 
Co.  e.  City  of  Rochester,  8  N.  Y.  (8  Ocm^) 
468 ;  8.  P.  1851,  Lloyd  e.  Mayor  &c  of  N.  Y. 
UN,  Y,  (1  Sdd,)  869;  ^.  Y,  Superior  Ct,  1848, 
Delmonico  v.  Mayor  &c.  of  N.  T.  1  Sandf. 
222.  Compare  Radcliff«.  Mayor  &c  of  Brook- 
lyn, 4  N.  Y,  (4  Coma,)  195 ;  also  ir^fra, 

441.  —  of  private  franchises.  Municipal 
corporations,  in  the  exercise  of  their  political, 
discretionary,  and  legislative  authonty,  are 
not  liable  for  the  misconduct,  negligence,  or 
omissions  of  the  agents  employed  by  them. 
But  in  the  discharge  of  ministerial  or  speci- 
fied duties,  assumed  in  consideration  of  the 
privileges  conferred  by  their  charter,  they 
are  responsible  for  the  misconduct,  negli* 
gence,  or  omissions  of  their  servants ;  and 
this  is  true  whether  there  is  an  abaenoe  of 
special  rewards  or  advantages,  it  being  con- 
sidered that  such  gratuitous  function  is  to  be 
regarded  as  a  burden  accepted  under  the 
charter  in  consideration  of  its  privilegesL  Fk 
Ct  qf  Appeals,  1867,  City  of  Richmond  «. 
Long,  17  Oratt,  875. 

442.  The  principle  that  where  individuals 
or  corporations  assume  obligations  or  duties 
for  a  consideration  received  from  the  public^ 
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they  are  liable  for  a  neglect  of  those  duties 
to  any  indiridual  ixgured,  is  applicable  to  the 
case  of  municipal  corporations.  The  charters 
of  such  corporations  being  franchises  of  yalne, 
the  grantees  are  to  be  held  to  strict  perform- 
ance. [Beviewing  many  cases.]  N,  F.  8w- 
preme  Ot.  8p,  T.  Weet  v.  Tmstees  of  Brock- 
port,  16  Jf.  r.  161,  noU. 

Approved  and  followed  in  the  case  of  a 
mere  omission  of  dnty.  Ji.  T.  Ot  o/Appeak, 
1856,  Hickok  v.  Trustees  of  Plattsburgh,  leL ; 
8.  P.  1857,  Conrad  «.  Trustees  of  Ithaca,  Id. 
158.  To  similar  effect,  see  Morey  v.  Town  of 
Kewftne,  8  Barb  646 ;  Storrs  v.  City  of  Utica, 
17  If.  r.  104 ;  St  Louis  d.  Gumo,  12  Mo,  414. 
Compare,  howeyer,  Lorillard  «.  Town  of  Mon- 
roe, 11 K  r.  (1  JKem.)  892. 

448.  The  principle  of  exemption  of  public 
officers  from  responsibility  for  the  defaults  of 
tikeir  employees  is  not  extended  in  its  appli- 
cation to  municipal,  corporations  where  the 
authority,  though  for  the  accomplishment  of 
objects  of  a  public  nature  and  for  the  benefit 
of  the  public,  is  one  from  the  exercise  of 
which  the  corporation  derives  a  profit,  or 
where  the  duty,  though  of  a  public  nature 
and  for  the  public  good,  may  be  presumed  to 
have  been  enjoined  upon  the  corporation  in 
consideration  of  priyileges  granted.  Va.  Ct, 
of  Appeals^  1867,  Sawyer  v.  Corse,  17  Oratt 
230. 

444.  Mtmidpal  corporations,  acting  under 
a  power  conferred  upon  them  by  the  legisla- 
ture, in  the  exercise  of  a  special  franchise 
granted  to  them, — e.  g,  the  establishment  of 
a  lottery, — are  responsible  for  the  acts  and 
contracts  of  their  agents,  duly  appointed  and 
authorized,  within  the  scope  of  the  authority 
of  such  agents.  U,  8.  Supreme  Ct  1827, 
Clark  V,  Mayor  &c.  of  Washington,  12  Wheat 
40. 

445.  Wrongful  acts  of  authorised  offleen* 
A  municipal  corporation  is  liable  in  an 
action  of  tort  for  the  irreg^ar  and  illegal 
exercise,  by  its  authorized  agents,  of  a  power 
which  the  corporation  possesses.  N,  T,  Ct. 
€f  AppealSy  1857,  Howell «.  City  of  Bufiiftio, 
16  If.  Y,  512.  And  see  Wilde  v.  New  Orleans, 
12  La.  Ann.  15 ;  Soulard  v.  City  of  St.*  Louis, 
86,  Mo.  546 ;  HUdreth  v.  Lowell,  11  Gray, 
845  ;  Wallace  v.  Muscatine,  4  OreeTie,  878 ; 
McOombs  V.  Town  Council  of  Akron,  15  OMoj 
474 

446.  The  fact  that  a  municipal  corpora- 
tion has  employed  competent  officers  to  per- 


form a  duty  specifically  enjoined  upon  the 
corporation  as  such,  does  not  exonerate  them, 
but  they  are  liable  where  such  duty  is  wholly 
neglected  by  such  agents.  If.  7.  Supreme  Ct. 
1842,  Mayor  &c  of  N.  T.  «.  Furze,  8  MR, 
612. 

447.  —  ofoffleernotqnalifled.  That  a  city 
or  town  is  not  liable  for  the  wrongM  acts  of 
one  acting  as  pound  keeper,  but  who  has 
never  qualified  by  giving  bonds  as  required, 
by  law, — see  Rounds  v.  Bangor,  46  Me.  541. 

448(  Acts  beyond  officer's  anthority.  A 
municipal  corporation  is  not  necessarily  re- 
sponsible for  unauthorissed  and  unlawfril  acts 
of  its  officers,  though  done  colore  officii.  To 
create  such  a  liability,  it  must  either  appear 
that  the  officers  were  expressly  authorized  to 
do  the  act,  or  that  it  was  done  "bona  Jide  in 
pursuance  of  a  general  authority  in  relation 
to  the  subject  of  it,  or  that  the  act  was 
adopted  or  ratified  by  the  corporation.  Mase* 
Supreme  Ct  1887,  Thayer  e.  City  of  Boston, 
19  Pick.  511.  Compare  Mayor  &c.  of  Mobile, 
31  Ala.  N.  S  469;  Pesterfield  «.  Tickers,  8 
Cold/w.  205. 

449.  An  incorporated  district  is  not  liable 
in  trespass  for  the  illegal  seizure  of  the 
plaintifi^s  horse  by  one  of  the  officers  of  the 
district,  for  an  alleged  violation  of  its  ordi- 
nances, when  in  fact  no  such  violation  took 
place,  unless  the  corporation  previously  au- 
thorized or  subsequently  ratified  the  seizure. 
Pcb.  Supreme  Ct  1841,  Fox  v.  Northern  Liber- 
ties, 8  WatU  A  8.  108. 

450.  Where  the  health  officers  of  a  town 
took  possession  of  a  vessel  for  hospital  pur- 
poses, with  the  co^eentqfher  oumer,  and  in  the 
process  of  fumigation  under  their  direction, 
the  vessel  was  negligently  set  on  fire  and  in- 
jured,— Hieldf  that,  no  authority  having  been 
conferred  upon  the  health  officers  to  take  the 
vessel,  the  town  was  not  liable.  Me.  Supreme 
Ct  1860,  Mitchell  v.  City  of  Rockland,  52  Me. 
118. 

451.  A  municipal  corporation,  which  di- 
rects its  agents  to  remove  obstructions  in  a 
particular  street,  is  not  responsible  to  third 
persons  for  the  acts  of  such  agents  in  remov. 
ing  obstructions  elsewhere,  without  other  au- 
thority. If.  Y.  Supreme  Ct  1861,  Hanvey  «. 
City  of  Rochester,  85  Barb.  177. 

452.  Acts  beyond  the  corporate  powers. 
A  municipal  corporation  cannot  confer  au- 
thority upon  its  servants  to  commit  a  posi- 
tive trespass,  and  cannot  therefore  be  liable 
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to  third  peTBons  for  snch  trespass,  even 
though  committed  imder  color  and  belief  of 
authority.  Such  acts  are  ultra  Hres.  N,  Y, 
Supreme  Ct,  1861,  Hanvey  v.  City  of  Roches- 
ter, 85  Barb,  177.  Compare,  however,  Leman 
V,  Mayor  &c  of  N.  T.  5  Bono.  414. 

458.  The  plaintiff  passing  through  a  dty 
park  at  the  time  that  a  puMc  meeting  was 
being  held  at  the  call  of  the  corporation  to 
consider  national  affiedrB,  was  injured  by  the 
discharge  of  a  cannon  fired  by  some  persons 
there.  Eeld,  that  the  corporation  were  not 
liable  for  the  ii^ury. 

1.  Calling  public  meetings  of  the  citizens, 
for  political  or  philanthropic  purposes,  is  no 
part  of  the  business  of  the  corporation,  and 
they  are  not  liable  for  an  iiyury  that  may 
flow  from  it. 

2.  If  it  were  otherwise,  the  ones  who  fired 
the  gun  must  be  shown  to  have  done  so  as 
the  agents  of  the  corporation.  JVI  T,  Supe- 
rior Ct  1847,  Boyland  v.  Mayor  &c  of  N.  Y. 
1  San^f,  27. 

464.  igenoy  the  ground  of  the  liability* 
A  municipal  corporation  is  not  liable  for  a 
nonfeasance  or  misfeasance  conmiitted  by  an 
independent  corporate  officer, — e.  g,  for  the 
omission  of  a  duty  specifically  imposed  by 
statute  on  one  of  its  officers.  In  this  respect 
the  officers  are  qttaei  ciyil  officers  of  the  goy- 
emment,  though  appointed  by  the  corpora- 
tion. The  relation  of  master  and  servant 
does  not  exist  between  the  corporation  and 
officers.  The  rule  is  otherwise  of  such  omis- 
sions where  the  duty  is  absolute  and  due 
from  the  corporation.  JVI  F.  Supreme  Ct 
1841,  Martin  v.  Mayor  &c,  of  Brooklyn,  1  EiUj 
545.  And  see  Prather  v.  Lexington,  18  JB. 
Monr.  559. 

455.  A  city  is  not  liable  for  an  assault  and 
battery  committed  by  its  police  officers,  even 
though  it  was  done  in  an  attempt  to  enforce 
an  ordinance  of  the  city.  Police  officers,  al- 
though for  convenience,  sake  appointed  by 
cities  or  towns,  are  not  to  be  regarded  as 
agents  or  servants  thereof  Mass,  Supreme 
Ct.  1861,  Buttrick  v,  Lowell,  1  AUen,  172. 

466.  Towns,  being  mere  political  divi- 
sions, and  having  no  corporate  capacity  ex- 
cept in  respect  to  holding  certain  property, 
making  necessary  contracts,  and  sustaining 
necessary  suits,  te.,  are  not  liable  in  an  action 
for  the  wrongfol  acts  of  town  officers — e,  g, 
assessors,  in  assessing  property  not  taxa- 
ble.   Buch  officers,  though  chosen  by  towns 


throughout  the  State,  are  independent  pub- 
lic officers,  and  not  the  mere  agents  of  their 
towns.  JV!  F.  Ct.  of  Appeals,  1854,  Loiil- 
lard  V.  Town  of  Monroe,  11  JT.  T.  (1  Kern.) 
892.  Followed,  People  «.  Supervisors  of 
Chenango,  11  JT.  Y.  (1  Kern.)  568;  &P. 
N^,  Y.  Supreme  Ct.  Sp.  T.  1850,  Morey  «. 
Town  of  Newfane,  8  Barb.  645;  Col  8^ 
preme  C^.  1862,  Sherfooume.o.  Tuba  Co.  21 
ML  118;  JfoM  Supreme  Ct.  1861  Walcottf. 
Swampsoott^  1  AUm,  101. 

457.  The  city  of  Philadelphia  is  not  re- 
sponsible to  a  lot  owner  for  damages  resolt- 
ing  from  negligence  on  the  part  of  a  district 
surveyor,  in  locating  the  line  of  his  lots  so 
that,  after  a  partial  construction  of  a  house, 
he  was  compelled  to  rebuild  it ;  because  that 
officer  being  elected  directly  by  the  people, 
under  the  authority  of  a  statute,  the  corpo- 
ration has  no  control  over  him,  and  Is  not 
bound  by  any  of  his  acts.  Pa.  Supreme  GL 
1868,  Alcorn  o.  City  of  Philadelphia,  44  Pa. 
iSiS.  848. 

458.  A  and  B  separately  contracted  witii 
the  school  officers  in  the  city  of  New  Yoik, 
with  the  approval  of  the  board  of  educa- 
tion, to  build  a  school  house— A  to  do  the 
carpenter^s  work  and  B  the  mason^s  work. 
By  the  unskHlfol  manner  in  which  the  ma- 
son^s  work  was  done,  the  wall  fell  in  before 
the  building  was  completed,  ii\jnring  A^s 
work.  Held^  that  although  the  city  corpora- 
tion were  the  owners  of  the  school  house, 
they  did  not  employ,  nor  had  they  a  right 
under  the  school  laws  to  employ  B,  and  thej 
were  not  therefore  responsible  for  his  negli- 
gence. Moreover,  the  principle  of  respondeat 
superior  i&TLOt  applicable  in  such  a  case.  if. 
r.  Com.  PI  1861,  Treadwell  «.  Mayor  4c  of 
N.  Y.  1  Daiy,  128. 

459.  The  corporation  of  the  city  of  New 
York  are  not,  as  owners  of  the  Croton  aque- 
duct, liable  for  injuries  which  arise  from  de- 
fects in  the  lateral  service  pipes  inserted  by 
consumersof  water  in  the  main  street  pipes 
of  the  aqueduct.  They  are  bound  to  fiirnish 
water  to  all  who  desire  to  use  it,  under 
proper  regulations,  but  they  are  not  bound 
to  superyise  the  insertion  of  service  pipes,  or 
superintend  their  fabrication,  fitting,  and 
preservation,  except  to  prevent  injury  to 
their  works.  The  water  drawn  through 
private  service  pipes  becomes  as  much  pri- 
vate property  as  though  it  had  been  sold, 
and  the  subsequent  ill  use  of  it  by  negligence 
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or  otherwifle,  to  the  izguiy  of  another,  can- 
not make  the  corporation  liable.  N,  T,  Bu- 
perior  Ct.  1861,  Terry  «.  Mayor  &c.  of  New 
York,  8  Bosw.  594.  See,  to  nearly  same  ef- 
fect. Borough  of  West  Chester  v,  Apple,  85 
Pa.  8t  284. 

460.  Where  a  municipal  corporation  is 
empowered  by  statute  to  prosecute  a  work, 
such  as  the  construction  of  works  for  the 
supply  of  the  city  with  water,  though  the 
statute  reserves  to  the  State  the  appointment 
of  commissioners  to  supervise  and  direct  its 
prosecution,  the  acceptance  of  the  statute  by 
the  corporation  makes  the  commissioners  the 
agents  of  the  corporation ;  and  the  corpora- 
tion is  liable  for  injuries  caused  by  the  negli- 
gence of  the  commissioners  in  the  manage- 
ment of  the  work.  Such  works  being  the 
property  of  the  corporation,  it  is  bound  to 
see  that  the  same  are  not  permitted  to  ii^ure 
other  persons.  A  municipal  corporation, 
though  not  liable  for  acts  requiring  the  ex- 
ercise of  discretion,  when  those  acts  are  for 
the  benefit  of  the  public,  or  for  the  acts  of 
independent  officers  whom  it  is  obliged  to 
appoint,  and  whose  duties  are  specifically 
prescribed  by  law,  yet  is  liable  for  the  acts 
of  the  agents  it  voluntarily  employs  to  do 
business  for  its  own  private  benefit,  the  same 
as  any  other  corporation  or  individual. 
Moreover,  the  owner  of  real  property  is  liable 
for  the  acts  of  those  be  employs,  directly  or 
indirectly,  to  improve  his  property  for  his 
own  benefit,  and  particularly  if  done  at  his 
expense ;  and  the  State,  which  merely  selects 
the  agents  or  makes  the  contract,  but  is  not 
owner,  and  does  not  pay  for  nor  personally 
superintend  the  work,  is  not  liable.  N.  Y. 
Ct.  of  ErroTB^  1845,  Mayor  Ac.  of  N.  Y.  c. 
Bailey,  2  Den.  483. 

461.  A  municipal  corporation,  in  the  ex- 
ercise of  those  private  franchises  which  be- 
long to  it,  as  a  creature  of  the  law,  is  respon- 
sible for  the  acts  of  those  who  are  in  law  its 
agents,  though  they  may  not  be  appointed 
by  itself  Md.  Ct.  of  App^dU,  1868,  Commis- 
noners  &c.  9.  Dutchett,  20  Md.  468. 

462«  A  municipal  corporation  is  not  liable 
for  iiguries  to  third  persons,  occasioned  by 
the  negligence  of  workmen  engaged,  under 
the  direction  of  a  person  who  has  entered 
into  a  contract  with  the  corporation  to  per^ 
form  work  in  conformity  to  a  plan  referred  to 
in  the  contract,  for  a  specified  sum  to  be  paid 
by  the  corporation.    The  contractor  in  such 


case  is  not  the  servant  of  the  corporation. 
The  fact  that  there  is  a  clause  in  the  con- 
tract by  which  he  engages  to  conform  the 
work  to  such  further  directions  as  may  be 
given  by  the  corporation  or  its  officers,  makes 
no  difierence.  Such  a  reservation  relates 
merely  to  the  kind  of  work  to  be  done,  and 
not  to  the  manner  of  doing  it  N.  Y.  Ot,  of 
AppeaUy  1858,  Pack  «.  Mayor  &c.  of  N.  Y.  8 
K  Y.  (4  Sdd.)  222.  Followed,  1854,  Gent  c. 
Mayor  &c.  of  N.  Y.  Sdd.  mtes,  No.  6,  68 ; 
S.  P.  1851,  Blake  v.  Ferris,  5  N.  Y.  (1  SM.) 
48.  And  see  Storrs  v.  City  of  Utica,  17  JIT. 
Y.  104 ;  Gourdier  u.Oormack,  2  K  D.  Smithy 
254 ;  St  Paul  v.  Seitz,  8  Minn.  297 ;  Baity 
«.  St  Louis,  17  Mo.  121 ;  Walcott  v.  Swamp 
scott,  1  AUm,  101. 

463.  No  liability  for  prudent  exercise  of 
power  to  make  Improvements.  A  municipal 
corporation  is  not  liable  for  damage  done  to 
private  property,  unless  the  act  which  caused 
the  damage  was  done  without  the  authority 
of  law,  or  being  authorized  by  law,  was  im- 
properly or  wantonly  executed.  La.  Supreme 
Ct.  1829,  Bennett  o.  City  of  New  Orleans,  14 
La,  Ann.  120. 

464.  That  when  it  is  alleged  that  a  muni- 
cipal corporation  has  exercised  a  lawful  power 
in  an  injurious  and  malicious  manner,  the  pre- 
sumption will  be  in  favor  of  the  propriety 
and  good  faith  of  the  acts  of  the  corporation, 
and  a  complainant  must  make  out  a  clear 
case  of  willful  oppression  to  obtain  relief  from 
the  courts, — see  Beynolds  v.  Shreveport,  18 
La.  Ann.  426. 

Upon  the  exercise  of  their  Powers  by  cor- 
porations generally,  see  Powbbs. 

465.  A  municipal  corporation  making  an 
improvement  for  the  benefit  of  the  public 
solely,  under  authority  granted  by  the  leg^ 
lature,  is  not  answerable  for  consequential 
damages  produced  by  the  work  to  property 
in  the  vicinity  of  such  improvement,  of  which 
no  portion  is  taken  or  used  therefor,  provided 
the  work  is  done  in  a  careful  manner.  Other- 
wise in  respect  to  private  corporations.  WU. 
Supreme  Ct,  1862,  Alexander  v.  City  of  Mil- 
waukee, 16  WU.  247. 

466.  Munidpalcorporationsarenot  Uable 
in  damages  for  any  injury  or  inconvenience 
to  the  owners  of  property  upon  the  streets  of 
the  village  or  city,  resulting  from  the  im- 
provement of  the  streets,  such  as  grading, 
paving,  laying  curb  and  gutter  stones,  side- 
walks, &c.,  by  authority  of  law,  when  there 
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\a  no  negligence  or  unskillfiilnessin  conduct- 
ing the  work  of  improvement.*  N.  Y.  Su- 
preme Ct,  1846,  Wilson  «.  Mayor  &c.  of  N.  T. 
12>0n.595;  186d,KayaBaghD.  City  of  Brook- 
lyn, 88  Barb,  232. 

467.  A  mmiicipal  corporation,  as  owner 
of  real  property,  is  not  liable  for  ii\}urieB 
caused  by  negligence  in  the  construction  of 
a  public  work  thereon,  if  such  work  was  done 
under  a  contract  duly  executed  by  its  proper 
authorities,  unless  it  aiBimatiTely  appears 
that  in  making  the  contract  for  its  execution 
some  improper  act  was  required  to  be  done, 
or  some  ordinary  or  proper  precaution  was 
improperly  omitted.  N,  T.  Supreme  Ct  1865, 
Van  Wert  v.  City  of  Brooklyn,  28  Ebw,  Pr. 
451. 

468.  A  monieipal  corporation,  in  grading 
one  of  their  streets,  as  they  wero  authorized 
to  do,  remoyed  a  high  bank  in  the  street, 
which  constituted  a  natural  support  to  the 
premises  of  an  a^oining  owner,  so  that  a 
portion  of  his  land  felL  Eisld,  that  as  there 
was  no  allegation  of  malice,  or  want  of  care 
or  skill,  that  such  owner  could  not  maintain 
an  action  for  the  damages  sustained  by  him. 
It  seems^  that  this  is  damnum  absque  injuria; 
and  if  not,  still  it  is  settl  ed  that  persons  act- 
ing under  legislative  authority  to  improve 
highways,  if  they  exercise  proper  care  and 
skill,  are  not  answerable  for  consequential 
damages  sustained  by  adjoining  owners.  [4 
Durnf.  &  E.  794 ;  2  Barn.  &  C.  708 ;  2  Hill, 
466 ;  1  Den.  595 ;  8  Barb.  459 ;  9  Watts,  882 ; 
8  Watts  &  8.  85  ;  6  Wheat.  598;  17  Wend. 
667.]  K  T.  Ct.  qf  Appeals,  1850,  Radcliff «. 
Mayor  &c.  of  Brooklyn,  4  JV.  Y,  (4  Comst.) 
195.  Compare  Waddell  v.  Mayor  &c.  of  N. 
Y.  8  Barb.  95. 

469.  That  an  action  will  not  lie  against  a 
city  for  obstructing  a  stream  to  the  injury  of 
a  mill,  by  the  erection  of  a  bridge,  if  the 
bridge  is  suitably  constructed  so  as  to  let  the 
water  pass  off  with  reasonable  freedom,  at  all 
times,  except  in  case  of  extraordinaiy  fresh- 
ets not  occurring  annually, — see  Sprague  v, 
Worcester,  13  Gray,  198. 

470.  Liability  for  negligence  in  improve- 


*  See  thii  prindiile  applied  In  the  following  eues :  0*0on- 
nnr  «.  Pittsbnrg,  18  P<i.  /8t  18T ;  Bobertev.  Chicago,  S6  7Z2L 
219;  Hiime8«.  Mayor  Ac.  of  Knoxrille,  1  EumpK.4lf3S\  Goto 
«.  MoBcatine,  14  Iowa,  296;  Clark  «.  Wilmington,  6  ffcurinff. 
848 ;  Mnrphy  o.  Chicago,  S9  /&  3T9 ;  8t  Loula  r,  Oomo,  19 
Mo.  414;  Lambar  «.  St  liouis.  15  Jfo.  610;  Whiter.  Taioo, 
97  ]ifi89. 867.  Bnt  compwe  Wendell «.  Major  Ac.  of  Troj, 
S9  Barb,  898. 


ments.  But  a  municipal  corporation  is  bound 
to  construct  its  public  works  in  a  proper 
maimer,  and  to  keep  tbem  in  repair ;  and  is 
liable  to  any  one  specially  injured  by  its 
neglect  to  do  so.  JVl  F.  Supreme  Ct.  1861, 
Barton  v.  City  of  Syracuse,  87  Barb,  392. 

471.  Municipal  corporations  are  liable  for 
ii^uries  to  third  persons,  resulting  from  the 
xi^ligence  of  subordinate  officers  or  ageata, 
acting  under  their  authority  and  direction, 
in  the  construction  of  public  improvements 
belonging  to  such  corporations.*  Ohio  S^ 
preme  Ct,  1864,  City  of  Dayton  v,  Peaw,  4 
Ohio  St,  80 ;  iT.  F.  Superior  Ct,  1848,  Del- 
monico  «.  Mayor  &c,  of  N.  T.  1  Saru^f*  222; 
Wis,  Supreme  Ct,  1864,  Smith  v.  City  of  Mil- 
waukee, 18  Wis,  68. 

472.  Municipal  corporations  are  responsi- 
ble to  the  same  extent  and  in  the  same  man- 
ner as  natural  persons,  for  injuries  occasioned 
by  the  negligence  or  unskillfulness  of  their 
agents,  in  the  construction  of  works  for  the 
benefit  of  the  cities  or  towns  under  their 
government  [15  Ohio,  474 ;  8  Den.  483.] 
Ind,  Supreme  Ct,  1848,  Ross  t>.  Cityof  Madi- 
son, 1  Smith,  98 ;  Ind,  Supreme  Ct,  1848,  Roes 
«.  Madison,  1  Carter,  281 ;  Iowa  Supreme  CL 
1869,  Cotes  v.  Davenport^  9  Iowa,  227;  1863^ 
Templin  «.  Iowa  City,  14  loua^  69. 

473.  Though  in  general,  municipal  corpo- 
rations are  not  responsible  for  injuries  to 
third  X>ersons  arising  from  the  negligence, 
want  of  skin,  or  carelessness  of  contractors, 
or  those  employed  under  them,  while  engaged 
in  the  prosecution  of  repairs  upon  the  streets 
of  the  city,  it  is  otherwise  where  the  injury 
is  occasioned,  not  by  any  fiiult  of  the  con- 
tractor or  his  servants,  but  is  the  result  of  an 
act  which  the  corporation,  by  the  contract, 
direct  to  be  done.  In  such  a  case,  the  prin- 
ciple of  respondeat  superior  applies.  Where 
the  contractor  has  merely  done  what  he  was 
required  to  do  by  the  contract,  be  is  not  the 
party  to  be  made  responsible ;  but  those  who 
directed  him  to  do  the  act  must  answer  for 
the  damage  occasioned  thereby.  Jf,  Y,  Com, 
PI,  1868,  Lockwood  v.  Mayor  &c.  of  N.  T.  2 
BUt,M, 

474.  Where  a  municipal  corporation  give 


*  For  applicattons  of  thli  principle  lee  Major  Ae.  of  Mcbb- 
phUf>.  Luaer,  9  Jffumph.  757;  City  of  Detroit  ♦.  Corer.9 
JfioA.lS6;  City  of  Dayton  «.  Feaie,4  OMoSt.  SO;  atjtl 
Cincinnati «.  Stone,  6  OMoSL  S8;  Mearoav.  CommlHloocn 
of  Wilmington,  9  Ired,  TSl  But  compare  to  the  contiary, 
Painter  «.  Mayor  Ac.  of  Plttsbiazg,  46  Pa,  St  218 ;  Eastman 
i>.  UeredlUi,86iir.  A284 
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to  an  individual  pennisaion  to  conatroct 
worka  in  or  under  a  highway, — auch  aa  a 
drain — for  hia  own  benefit,  the  corporation  ia 
liable  for  ii\)urie8  reaulting  to  third  persona, 
from  the  negligent  construction  of  the  work, 
or,  indeed,  from  any  defect  in  the  street 
caused  by  the  structure.  The  corporation 
ahould  not  authorize  such  diyeraiona  of  the 
highway  to  private  uses ;  and  domgso  with- 
out securing  safety,  ia  negligence.  [Citing 
many  authoritiea.]  N,  F.  Bwpreme  Ct.  1862, 
Wendell  v.  Mayor  «&c  of  Troy,  89  Barb.  829. 

475.  Whether  a  municipal  corporation 
voluntarily  aasuming  to  construct  a  public 
improvement  with  which  it  ia  not  legally 
chargeable,  ia  liable  for  defect  or  negligence 
in  its  construction, — aee  Mayor  &c.  of  Albany 
«.  Cunliff,  2  ^  r.  (2  Canut.)  165 ;  Hildreth 
t.  Lowell,  11  Oraf^  845 ;  Peldn  v,  Newell,  26 
lU.  320 ;  Munn  «.  Pittaburgh,  40  Pa,  St.  864 ; 
also  infra,  4S2. 

476.  Liability  for  defective  highwaya. 
Municipal  corporationa  are  required  to  keep 
their  streets  and  highways  in  a  proper  state 
of  repair,  free  from  obstructiona,  so  that  they 
will  be  reasonably  safe  for  travel,  and  if  they 
neglect  to  do  thia  they  will  beheld  liable  for 
all  injuiiea  which  are  suatained  by  reason  of 
their  negligence,  and  they  cannot  avoid  thia 
responsibility  by  arrangements  with  other  par- 
ties.* Mo.  Supreme  Ct  1867,  Blake  9.  City 
of  St  Louis,  40  Mo.  569. 

47  7*  Where  a  corporation  owns  its  streets, 
and  has  power  to  raise  funds  to  repair  them 
and  ita  sewers,  &c. ;  if  it  permits  them  to  be 
out  of  repair,  it  ia  liable  for  an  injury  thereby 
sustained  by  an  individual  without  any  neg- 
ligence of  his  own.  N,  T,  Ct,  of  Appeals^ 
1858,  Hutson  «.  Mayor  &c.  of  N.  T.  9  N,  T, 
(5  8M,)  168 ;  GrifBn  «.  Mayor  <&c  of  N.  T. 
9  N.  T,  (5  Bdd.)  456.  To  the  same  eflfect, 
1851,  Lloyd  e.  Mayor  &c.  of  N.  Y.  5  N.  T. 


*  Upon  the  groands  and  extent  of  the  llaMIUj  of  towns  or 
cides  for  defects  In  highways,  and  the  application  of  the  gen- 
eral rule  to  partieolar  fads,— see  8parhawk«.  <^ty  of  Salem, 
1  J[0sn,  80 ;  Wlnn«.  Oty  of  Lowell,  Id.  177 ;  Alger  o.  City 
of  Lowell,  8  M  402 ;  aty  of  Worcester  «.  KeHh,  6  Id,  17 ; 
Gommoiiwealth  «.  Inhahitants  of  Deerfleld,  6  Id,  449  ;  Stan- 
ton «.  ClCy  of  Sprfagfleld,  IS  Id,  566 ;  Nichols  v.  City  of  Sa- 
lem, 14  Groif,  480  ;  Stote «.  Hampton,  2  K.  H,  23;  WUlard 
«.  Town  of  Kewbuiy,  22  Ft  466 ;  State  «.  Leicester,  88  Yt, 
€68 ;  Uorey  «.  Town  of  Ntwfane,  8  Bturb,  {IF,  71)  645 ; 
Hlckok  «.  Tmstees  of  Flattslmrgh,  16  /<i.  487 ;  16  N,  T.  161, 
note ;  Town  of  Oalen «.  Clyde  k  Rose  Plank  Road  On.  27 
Barb.  (3r.  F.)  548;  Wendell  «  Mayor  Ac.  of  Troy,  89  Id. 
8W;  MBnhinnabv.  Haines,  6  Z>w<dA.  888 ;  Durante.  Palmer, 
0  DMfdA.  544 ;  Tdwn  of  LewlsloD  «.  Ptoetor,  27 /«{.  414. 
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(1  BeU,)  369 ;  H.  Y.  Supreme  Ct.  1842,  Mayor 
&c.  of  N.  Y.  «.  Furze,  3  HUly  612. 

478.  Where  municipal  corporations  or  in- 
diyiduala  are  chai^ged,  as  in  the  case  of  streets 
or  highways,  with  the  duty  of  keeping  them 
in  repair,  and  exercising  a  general  OTcrsight 
in  regard  to  their  position  and  safety,  they, 
or  the  body  they  represent,  are  liable  for  aJl 
ii^uries  happening  by  reason  of  their  negli- 
gence. [8  Hill,  612 ;  16  N.  Y.  168,  n. ;  11 
Wend.  1539 ;  3  N.  Y.  463 ;  5  N.  Y.  869.]  IT. 
S.  Supreme  Ct,  1862,  Chicago  City  v.  Bobbins, 
2  Blaek,  418 ;  Nebraska  City  «.  Campbell,  Id. 
590;  N,  T.  Supreme  Ct,  1862,  WendeU  «. 
Mayor  Ac.  of  Troy,  89  Barb,  829 ;  8.  P.  1863, 
Hyatt  ft.  Trusteea  of  Rondout,  44  Id,  385 ;  N. 
T,  Superior  Ct.  1862,  Davenport «.  Buclonan, 
10  Bow>.  20;  8.  C.  16  Alb.  Pr.  841. 

479.  But  where  a  mere  power  is  conferred 
upon  a  municipal  corporation  to  pave  streets 
and  sidewalks,  but  it  is  not  positiyely  requir- 
ed to  do  so  by  law,  it  is  not  bound  so  to  do ; 
and  is  not,  therefore,  liable  to  a  person  who 
suffers  an  injury  by  reason  of  a  defect  in  the 
paving  of  such  streets.  [27  Barb.  218.]  If. 
Y.  Supreme  Ct.  1860,  Peck  «.  Village  of  Bata- 
via,  82  Barb,  684. 

480.  Town  liable  for  an  injury  sustained  to 
an  elephant  while  being  led  through  a  defect- 
ive highway.  See  Gregory  v.  Inhabitants  of 
Adams,  14  Gray,  242. 

481.  When  a  corporation  is  liable  for  dam- 
ages caused  by  obstructions  placed  in  its 
highways  by  individuals  or  by  the  elements, 
— see  Frost «.  Inhabitants  of  Portland,  11  Me. 
(2  Fairf.)  271 ;  Griffin  «.  Banbomton,  44  N. 
H.  246 ;  Willard  9.  City  of  Cambridge,  3  Air 
Im,  574. 

482.  If  the  authorities  of  a  city  or  town 
have  treated  a  place  as  a  public  street,  taking 
charge  of  it,  and  regulating  it  as  they  do 
other  streets,  they  cannot,  when  sued  for  aa 
injury  growing  out  of  their  negligence  in  car& 
of  the  street,  defend  themselves  by  alleging 
want  of  authority  in  establishing  the  street 
originally,  or  that  the  formalities  of  the  stat- 
ute were  not  pursued  in  establishing  the  street 
originally.  U.  S,  Supreme  Ct,  1866,  Mayor  v. 
Sheffield,  4  WalL  189.    Compare  eupra,  475. 

488.  If  there  are  two  efficient,  inde- 
pendent, proximate  causes  of  an  injury  sus- 
tained by  a  traveler  upon  a  highway,  the 
primary  cause  being  ^ne  for  which  the  town 
is  not  responsible,  and  the  other  being  a  de- 
fect in  such  highway,  the  iigury  cannot  be 
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said  to  have  been  received  ''through  such 
defect,"  and  the  town  is  not  liable  therefor, 
although  the  traveler  himself  was  in  no  fault. 
Me.  Supreme  Ct.  1862,  Moulton  v.  Inhabitants 
of  Sandford,  51  Me.  127.    Compare  irifrafil^ 

484.  In  New  Hampshire,  towns  are  liable 
for  damage  occasioned  through  defects  in 
highways,  but  only  where  the  damage  results 
directly  irom  the  want  of  repairs,  and  there 
has  been  no  fault  on  the  part  of  him  who  has 
sustained  the  damage.  N,  H.  Superior  Ct. 
1821 ,  Famum  v.  Town  of  Concord,  2KK  892. 

485.  A  town  having  a  traveled  track 
sufficiently  wide  and  suitable  for  all  pur- 
poses of  travel,  and  in  repair,  is  not  liable 
for  injuries  received  in  consequence  of  a  de- 
fective footpath  in  the  highway  fifteen  or 
twenty  feet  irom  the  traveled  track,  which 
the  town  had  never  worked  or  repaired, 
though  the  public  foot  travel  had  passed 
over  it  for  thirty  years.  Vt.  Supreme  Ct. 
1865,  "Whitney  fj.  Essex,  88  Vt.  270. 

486.  In  an  action  against  a  town  for  an 
injury  sustained  by  reason  of  a  defective 
highway,  the  defendants  are  liable  for  the 
increased  damages,  if  any,  arising  from  the 
imskillful  treatment  of  the  plaintiff,  without 
-any  fault  on  his  part,  by  a  surgeon  of  ordi- 
nary professional  skill  and  knowledge.  Me. 
Supreme  Ct.  1868,  Stover  v,  Inhabitauts  of 
Bluehill,  51  Me.  489. 

487.  Sidewalks.  That  a  general  statute 
requiring  "towns"  to  keep  highways,  Ac, 
in  repair,  &c.,  applies  to  the  sidewalks  of 
cities,  and  to  ol^tructions  occasioned  by 
snow  and  ice  thereon, — see  City  of  Provi- 
dence V.  Clapp,  17  Mmo.  161. 

488.  In  the  city  of  New  York,  sidewalks 
are  part  of  the  public  streets  for  the  use  of 
those  who  travel  on  foot,  and  notwithstand- 
ing the  burden  in  regard  to  them  imposed 
upon  owners,  the  corporation  is  itself  liable, 
if  they  suffer  a  sidewalk  to  reinain  out  of  re- 
pair in  so  exposed  and  dangerous  a  state, 
that  a  passer-by  is  injured  by  falling,  with- 
out any  negligence  on  his  part.  The  fact  that 
the  corporation  have,  by  ordinance,  imposed 
the  du^  of  repairing  sidewalks  upon  the 
acQoining  owners,  does  not  relieve  the  cor- 
poration from  responsibility.  If.  T.  Com.  PI. 
1859,  Wallace  o.  Mayor  &c.  of  N.  Y.  2  HOt. 
440  ;  9  Ahb.  Pr.  40 ;  Ig  Eow.  Pr.  169.  See 
:also  Manchester  v.  City  of  Hartford,  80  Conn. 
118. 

.    489.  No  distinction  exists  between  side- 


walks and  carriage  ways  in  the  city  of  New 
York,  in  respect  to  the  duty  of  the  corpora- 
tion to  keep  them  in  safe  condition.  N.  T, 
Superior  Ct,  1862,  Daveuport  v.  Ruckman, 
10  Boew.  20;  16  Ahb.  Pr.  841. 

490.  The  absolute  authority  over  the  road- 
way, conferred  upon  the  common  council  by 
the  charter  of  the  city  of  Brooklyn,  is  not 
possessed  by  them  over  the  sidewalks,  and 
the  same  responsibility  cannot  be  imposed 
for  the  condition  of  the  sidewalks  as  for  that 
of  the  roadway.  JV!  Y.  Supreme  Ct.  1882, 
Hart  V.  City  of  Brooklyn,  86  Barb.  226. 

491.  That  a  city  is  not  liable  for  any  in- 
jury caused  to  a  foot  passenger  on  a  side- 
walk which  the  city  is  bound  to  keep  in  re- 
pair, by  the  falling  of  an  overhanging  mass 
of  snow  and  ice  from  the  roof  of  a  building 
not  owned  by  the  city,  although  it  has  so 
overhung  the  highway  for  more  than  twenty- 
four  hours  before  the  accident, — seeHixon 
V.  Lowell,  13  Gray,  59. 

492.  Liability  of  a  city  for  injuries  sus- 
tained through  the  falling  of  an  awning 
upon  a  person  passing  along  a  sidewalk 
See  Drake  «.  LoweU,  18  Mete,  292 ;  Day  «. 
Inhabitants  of  Milford,  5  AUen,  98. 

493.  —  or  railroad  orossings.  Although 
the  charter  of  a  railroad  corporation  requires 
the  company  to  construct  its  crossingB  in 
such  a  manner  as  not  to  render  the  high- 
ways unsafe,  yet  towns  are  not  thereby  ab- 
solved from  their  obligations  to  see  that  they 
are  so  constructed.  For  negligence  in  this 
respect  they  are  liable,  the  same  as  if  they 
alone  were  obliged  to  keep  the  crossings  in 
repair.  Me.  Supreme  Ct.  1862,  Wellcome  9. 
Inhabitants  of  Leeds,  61  Me.  818 ;  Vt.  Su- 
preme Ct.  1860,  Willard  v.  Town  of  New- 
bury, 22  Vt  468.  And  see  Barber  «.  Essex, 
1  TTiTZ/aflM,  62 ;  Davis  «.  Inhabitants  of  Leo- 
ndnster,  7  Allen,  182 ;  also  infra,  542  544. 

-  494.  A  railroad  corporation  located  their 
road,  in  pursuance  of  their  charter,  across  a 
public  highway,  and  in  the  process  of  con- 
structing their  road  made  an  excavation  at 
that  place.  Both  the  corporation  and  the 
town  took  some  measures  to  prevent  travel- 
ers from  passing  over  the  highway,  while  it 
was  thus  unsafe ;  but  the  jury  having  foond 
a  want  of  ordinary  care  and  diligence  on  the 
part  of  the  town,  in  this  respect, — Edd,  that 
a  traveler,  who,  without  fault  on  his  part, 
suffered  injury  in  consequence  of  the  obstmo- 
tion  of  the  highway  by  the  corporation,  was 
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entitled  to  reooyer  damages  of  the  town 
therefor.  Vt.  Supreme  Ct.  1850,  WiUard  «. 
Town  of  Newbury,  22  Vt.  458. 

496*  It  is  the  duty  of  a  town  during  the 
temporary  obstruction  of  its  highway  by  the 
construction  of  a  raDroad  to  provide  a  suit- 
able by-way  for  the  public,  and  use  all  prop- 
er and  reasonable  precautions,  to  prevent 
trayelers  from  passing  upon  the  highway, 
while  it  remains  unsafe.    Ih. 

496.  A  municipal  corporation  is  the  over- 
seer of  a  public  county  road  passing  through 
its  territory  and  used  in  common  by  the  pub- 
lic and  the  inhabitants,  within  the  town 
limits,  and,  as  such,  is  within  the  meaning  of 
a  statute  providing  that  overseers  of  public 
roads  shall  erect  signs  at  railroad  crossings. 
A  corporation  is  bound  to  keep  its  streets  in 
repair;  the  obligation  to  do  so  existing  at 
common  law.  Tenn.  Supreme  Ct,  1859, 
State  «.  Mayor  &c,  of  Loudon,  8  Bead,  268. 

497.  —  or  bridgres.  When  a  municipal 
corporation  is  required  by  its  charter  to 
keep  a  bridge  in  repair,  if  the  duty  was  im- 
posed in  consideration  of  privileges  granted, 
and  if  the  means  to  perform  it  are  within 
the  control  of  the  corporation,  such  corpora- 
tion is  liable  to  the  public  for  an  unreason- 
able neglect  to  comply  with  the  require- 
ment.* U,  8.  Supreme  Ct.  1861,  Weight- 
man  9.  Corporation  of  Washington,  1  Blacky 
39. 

498.  When  all  the  foregoing  conditions 
concur,  a  corporatipn  is  also  liable  for  inju- 
ries to  the  pei'sons  or  property  of  individu- 
als sustained  through  failure  to  perform  the 
corporate  duty.  And  this  liability  extends 
both  to  injuries  arising  from  neglect  of  the 
duty  enjoined,  and -to  those  resulting  from 
negligence  and  unskiUfulness  in  its  perform- 

*  vniaiiie  streets  were  dedicated  to  public  use  by  being 
laid  <mt  u  Buch  hy  the  owners  of  the  ground ;  and  before 
they  were  made  highways  by  the  aet  of  the  liigliway  offloers, 
a  canal  comfmny,  being  authorised  to  take  the  necessary 
lands  for  eonstm^ing  their  canal  through  the  village,  built 
their  canal,  ertMsIng  sereral  of  such  streets,  bat  erected  no 
bridges  thereon.  Subsequently,  by  act  of  the  legislature, 
the  same  streets  were  declared  to  be  public  highways. 

JMdy  that  the  canal  company  were  not  liable  for  the  ob- 
stnietlon  to  those  streets  caused  by  their  canal,  nor  was  it 
their  duty  to  build  bridges.  If  the  construction  and  main- 
tenance of  the  cazuil  deprived  any  of  the  proprietors  of  the 
lands  of  their  easement  in  the  land  derived  from  its  dedica- 
tion, it  was  a  prc^Mr  subject  of  appraisal  when  the  lands 
were  taken.  As  toward  the  village,  the  canal  was  to  be  re- 
garded, so  fsr  as  respects  the  burden  of  building  bridges 
teross  it,  as  if  it  had  been  a  natural  stream.  N.Y.CUof 
Appeals^  1852,  City  of  Oswego  «.  Oswego  Oanal  Go.  6  ^. 
r.  (3  £eld.)  257. 


ance.  7^.  See  also  Inhabitants  of  Water^ 
bury  f>,  Clark,  4  jDoy,  198 ;  Lewis  v.  litch-. 
field,  2  Boot,  486 ;  State  «.  Campton,  2  I^,  R, 
518. 

499.  The  duty  of  keeping  a  bridge  or 
highway  in  repair  extends  to  proper  guards 
or  railings  on  the  side,  when  such  are  neces- 
sary. [2  Cush.  600;  7  Gray,  888;  85  N.  H. 
271.]  JV.  T.  Supreme  Ct.  1868,  Hyatt  «. 
Trustees  of  Rondout,  44  Barb.  885. 

500.  What  facts  are  evidence,  from  which 
the  possession  of  funds  to  repair  may  be  in- 
ferred,— see  Ih. 

501.  Liability  for  excavations.  A  munici- 
pal corporation,  owing  to  the  public  the  duty 
of  keeping  its  streets  in  a  safe  condition  for 
travel,  is  liable  to  persons  receiving  injury 
from  the  neglect  to  keep  proper  lights  and 
guards  at  night  around  an  excavation  which 
it  has  caused  to  be  made  in  the  street, 
whether  it  has  or  has  not  contracted  for  such 
precautions  with  the  persons  executing  the 
work.  [16  N.  Y.  161.]  Jf.  Y.  Ct.  of  Ap- 
peals, 1858,  Storrs  v.  City  of  Utica,  17  Jf.  T. 
104. 

502.  A  municipal  corporation  cannot  re- 
cover from  a  contractor  damages  which  it 
had  been  compelled  to  pay  to  a  person  who 
was  injured  by  falling  into  a  public  sewer  in 
course  of  construction  by  the  contractor, 
and  by  him  left  unguarded,  unless  the  con- 
tract imposed  upon  the  contractor  the  duty 
of  putting  up  barriers,  &c.,  and  protecting 
passengers  against  injury  by  accident.  Oth- 
erwise it  is  the  duty  of  the  city  to  do  this, 
and  it  is  their  neglect  that  it  was  not 
done.  N.  Y,  Ct.  of  Appeals,  1852,  City  of 
Bufialo  V.  HoDoway,  7  JV.  Y.  (3  Seld.)  493. 

503.  Where  water  commissioners  who 
were  agents  of  a  city  corporation,  in  opening 
a  sewer  in  a  street,  threw  the  earth  upon  the 
sidewalk  usually  travelled  by  foot  passengers, 
and  left  it  there  during  the  night,  without 
any  signal  light  or  barrier,  or  protection  to 
warn  or  turn  passengers  away  from  the  dan- 
ger ;  and  the  plaintiff,  while  passing  along 
the  sidewalk  at  night,  in  consequence  of  the 
obstruction  fell  into  a  hole  and  was  injured. 
Held,  that  the  corporation  was  chargeable 
with  negligence  to  which  the  plaintiff  had 
not  contributed,  and  was  liable  for  the  iigury 
occasioned  thereby.  iT.  Y.  Supreme  Ct.  1864, 
Grant  «.  City  of  Brooklyn,  41  Barb.  381. 

604.  A  town,  which  had  assumed  the 
duties  of  school  districts. — Bsld,  not  liable 
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for  an  injury  sustained  "bj  a  scholar  attend- 
ing the  public  school,  from  a  dangerous  ex- 
cavation in  the  school  house  yard,  owing  to 
the  negligence  of  the  town  officers.  Bigelow 
V,  Randolph,  14  Oray^  641. 

505.  As  to  liability  of  a  municipal  corpo- 
ration for  a  dangerous  excavation  in  land 
adjoining  one  of  its  streets, — see  City  of  Nor- 
wich V,  Breed,  80  Conn,  535. 

506.  Although  a  statute  makes  it  the  duty 
of  a  municipal  corporation  to  make  all  need- 
ful drains,  &c.,  so  that  they  may  be  indicta- 
ble for  a  willful  neglect  to  do  so ;  they  have  a 
discretion,  as  against  individuals,  and  are 
not  liable  for  injuries  caused  by  their  refus- 
ing to  construct  such  a  work.  JT.  T.  Bu- 
preme  Ct.  1845,  Wilson  «.  Hayor  &c.  of  N. 
Y.  1  Den,  595.  Followed,  Supreme  Ot,  1858, 
Cole  f^.  Trustees  of  Medina,  27  Barb,  2ia 

507.  Insufficient  drainage.  A  private  ac- 
tion does  not  lie  against  a  city  •  corporation 
for  the  injury  which  the  plaintiffs  have  sus- 
tained by  insufficient  drainage.  The  duty 
of  the  corporation  is  one  of  a  judicial  or  dis- 
cretionary nature.  N.  T,  Ot.  of  Appeals,  IB^S^ 
Mills  V.  City  of  Brooklyn,  82  iV.  Y,  489.  And 
see  Flaggo.  Worcester,  18  Ch'oy,  601 ;  Munn 
9.  Pittsburgh,  40  Pa,  St,  864.  But  compare 
Parker  v,  Lowell,  11  Oray,  858;  Stein  v. 
Burden,  24  Ala,  180. 

508.  Where  a  municipal  corporation  was 
sued  for  an  act  of  omission  or  nonfeasance,  in 
not  repairing  a  draining  machine  erected  for 
public  utility,  by  which  neglect  plaintiff's 
premises  were  overflowed  and  his  property 
damaged, — Eeld,  that  as  the  act  complained 
of  involved  the  disbursement  of  the  corpo- 
rate revenues,  it  was  a  matter  of  discretion 
with  the  corporate  authorities,  and  that  if 
plaintiff  was  damaged,  it  was  damnum  absque 
injuria,  and  he  was  consequently  without 
sufficient  cause  of  action ;  and  that  the  cor- 
poration could  avail  itself  of  this  exemption 
from  suit,  under  the  plea  of  the  general  issue. 
La.  Supreme  Ct,  1859,  Bennett  v.  City  of  New 
Orleans,  14  La,  Ann,  120. 

509.  Sewers.  Liability  of  a  city  for  de- 
fective sewers.  Barton  v.  City  of  Syracuse^ 
87  Barl,  292 ;  Child  v.  City  of  Boston,  4  Al- 
ien 41 ;  Deimont  v.  City  of  Detroit,  4  Mich, 
.485. 

510.  Necessity  of  showing  notice  of  the 
defect.  Before  a  municipal  corporation  can  be 
held  liable  for  an  injury  occasioned  by  a  de- 
fect in  a  public  highway,  it  must  be  shown 


that  they  knew  of  the  existence  of  the  cause 
of  injury,  or  had  received  notice  of  it,  either  ' 
actual,  or  implied  from  circumstances.    U,  8, 
Supreme  Ct,  1866,  Mayor  v.  Sheffield,  4  Wall 
189. 

511.  To  enable  a  traveler  to  recover  dam- 
ages from  a  town  for  injuries  sustained  by 
reason  of  a  defective  highway,  it  most  be 
shown  that  the  town  had  cuttud  '^  reasonable 
notice  of  the  defect"  Such  notice  may  be 
inferred  by  the  jury,  in  any  case,  from  the 
circumstances  proved.  Me,  Supreme  CU  1868, 
Bragg  «.  City  of  Bangor,  51  Me.  582. 

512.  A  municipal  corporation  is  not  liable 
in  damages,  for  injuries  caused  by  a  defect- 
ive covering  or  insufficient  protection  of  an 
opening  in  a  sidewalk  made  by  an  owner  of 
the  soil  or  the  adjacent  land,  unless  the  cor- 
poration Lave  notice  of  such  insufficiency  or 
defect,  and  neglect  to  cause  it  to  be  remedied. 
The  public  authorities  cannot  be  presumed 
to  have  such  notice,  but  it  must  be  express, 
or  the  defect  notorious.  N,  T.  Supreme  Ct, 
1862,  Hart  a.  City  of  Brooklyn,  86  Barb.  226. 

518.  In  an  action  for  such  injuries  it  is  not 
enough  to  prove  that  the  covering  was  in- 
securely fastened,  and  that  by  reason  thereof, 
and  without  fault  on  his  part,  the  plaintiff 
was  injured.  Notice  to  the  corporation  of 
the  defect,  or  negligence  of  duty  in  not  ascer- 
taining and  remedying  it,  must  be  shown. 
N,  T.  Superior  Ct.  Sp.  T,  1856,  McGinity«. 
Mayor  &c.  of  N.  Y.  5  Duer,  674. 

514;  In  an  action  against  a  municipal  cor- 
poration, for  negligence  in  keeping  a  pier 
out  of  repair,  the  plaintiff  must  prove  that 
the  proper  officers  of  the  corporation  bad 
notice  of  the  defect,  or  that  it  was  obvious 
to  every  one.  N,  T.  Superior  Ct.  1859,  Gar- 
rison f>.  Mayor  &c  of  N.  Y.  5  Botw,  497.  Bnt 
compare  Morrill  v,  Deering,  8  N.  E.  58. 

515.  Where  a  person  puts  an  incumbruice 
or  obstacle  in  a  street,  the  corporation  is  not 
liable  for  an  injury  occasioned  thereby,  un- 
less notice  of  the  obstruction  is  brought 
home  to  them.  The  primary  duty  of  its  re- 
moval is  with  him  who  placed  it  there.  N. 
T.  Ct,  of  Appeals,  1858,  Griffin  «.  Mayor  Ac 
of  N.  Y.  9  N,  Y,  (5  SM,)  456. 

516*  A  municipal  corporation  will  not  be 
liable  in  damages  for  injuries  occasioned  by 
nuisances  in  its  streets,  such  as  snow  and  ice 
upon  its  sidewalks,  of  which  it  had  no  notice 
express  or  implied.     Cincinnati  Superior  CL 
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1857,  Vandyke  «.  City  of  Cincmnati,  1  Dw- 
ney^  583. 

517.  The  payment  of  a  bill  by  a  munici- 
pal coiporation  to  one  employed  by  its  health 
officers  is  no  evidence  that  the  corporation 
had  knowledge  that  the  services  for  which 
the  payment  is  made,  were  so  negligently 
performed  as  to  injure  others ;  or  that  the 
negligent  acts  of  such  employee  were  ap- 
proved or  ratified  Me.  Supreme  Ct,  1860, 
mtchell  V.  City  of  Rockland,  52  Me,  118. 

518.  Effect  of  concarring  negUgenee* 
That  if  negligence  of  the  plaintiff  has  con- 
cmred  with  neglect  of  duty  on  the  part  of 
the  city,  in  causing  the  injury  sustained 
through  a  defective  highway,  Ssc.,  the  plaint- 
iff cannot  recover, — see  Fallon  v.  City  of 
Boston,  8  AUeriy  88  ;  Baltimore  v:  Bremum, 
14  Md,  227.    Compare  wpray  488. 

519.  The  plaintiff  received  an  injury  by 
the  springing  of  a  bridge  occasioned  by 
driving  at  a  trot,  when  by  the  statute  he  had 
no  right  to  drive  faster  than  a  walk.  The 
bridge  was  good  and  sufficient  except  in  the 
matter  of  its  springing  when  driven  upon 
on  a  trot.  JBddj  that  the  town  was  under 
no  legal  obligation  to  provide  a  bridge  suffi- 
cient for  such  use.  Vt.  Bupretne  Ct.  1806, 
Abbott  9.  Town  of  Wolcott,  88  Vt.  666 ;  8. 
P.  JKoM.  Supreme  Ct,  1862,  Heland  o.  City  of 
Lowefi,  8  AUm^  407. 

529.  That  a  town  is  not  liable  in  damages 
to  one,  who,  while  stopping  in  the  highway 
lor  the  purpose  of  conversation,  leans  against 
a  defective  railing,  and  is  ii^ured  by  reason 
of  its  insufficiency,— flee  Stickney  v,  Salem, 
8  Anen,  874. 

521.  In  an  action  against  a  town  to  re- 
cover damages  sustained  by  reason  of  a  de- 
fective highway,  by  a  citizen  of  the  town 
who  lived  in  the  neighborhood  of  the  de- 
fect and  had  knowledge  of  its  existence,  the 
plaintiff  has  no  groxmd  of  exception  to  a 
ruling  that  he  may  nevertheless  recover  if  he 
used  due  care,  but  that  his  residence  and 
knowledge  are  evidence  tending  to  show 
carelessness  on  his  part  Mass.  Supreme  Ct. 
1866,  Froat  «.  Inhabitants  of  Waltham,  12 
AUen,W, 

622.  If,  while  a  street  is  being  graded,  an 
embankment  is  thrown  up  which  leaves  a 
space  sufficient,  though  slightly  inconvenient, 
for  travellers  to  paes  along  the  usual  road, 
and  the  embankment  is  not  made  for  a  path, 
a  traveler  who  uses  it  for  that  purpose  is 


guilty  of  negligence,  and  cannot  recover 
damages  for  any  injury  which  he  incurs  by 
reason  of  the  embankment  giving  way  be< 
neath  him.  J^.  T,  Superior  Ct.  1860,  Caro* 
lus  «.  Mayor  &c.  of  N.  Y.  6  Bo9u>.  15. 

528.  A  person  of  impaired  sight,  who 
still  has  enough  power  of  sight  to  go  with 
reasonable  assurance  of  safety  through  the 
streets,  if  they  were  kept  as  it  is  the  duty  of 
the  corporation  to  keep  them,  may  recover 
for  injuries  sustained  by  reason  of  an  exca- 
vation in  the  street  which  a  person  of  good 
sight  might  have  avoided.  N,  Y.  Superior 
Ct.  1862,  Davenport  «.  Ruckman,  10  Bono. 
20 ;  16  AU.  Pr,  841. 

524.  That  driving  in  a  violent  storm 
through  the  streets  of  a  city  with  which  the 
driver  is  unacquainted,  is  not,  or  itself,  neg- 
ligence which  will  prevent  him  from  recover- 
ing for  injury  received  through  defects  in  the 
highway, — see  Milwaukee  t,  Davis,  6  Wis. 
877. 

525.  Remedy  over.  In  behalf  of  corpora- 
tions. A  municipal  corporation  has  a  remedy 
over  against  a  private  party  who  has  so  used 
its  streets  as  to  produce  an  injury  for  which 
it  has  been  charged.  If,  however,  it  appears 
that  there  was  fault  both  on  the  part  of  the 
corporation  and  such  private  party,  the  for- 
mer cannot  recover  of  the  latter,  for  the  rea- 
son that  one  of  two  joint  wrongdoers  cannot 
have  contribution  from  the  other.*  U.  S. 
Supreme  Ct,  1862,  Chicago  City  «.  Robbins, 
2  Black,  418. 

526.  Express  notice  of  pendency  of  suit 
against  a  municipal  corporation,  to  recover 
for  an  injury  by  reason  of  an  obstruction  in 
a  highway,  placed  there  by  a  third  party,  is 
not  necessary  to  give  such  corporation  a 
right  of  recovery  over  against  such  third 
party.    lb. 

527.  Where  work  done  on  a  public  high- 
way necessarily  causes  an  obstruction  or  de- 
fect in  it,  it  is  no  defence  to  a  claim  against 
the  person  causing  such  work  to  be  done,  by 
a  municipal  corporation  which  has  had  to 
pay  damages  for  injuries  done  to  a  passer-by 
from  such  obstruction  or  defect,  that  the  de- 
fect was  caused  by  an  independent  contract- 
or. U,  S.  Supreme  Ct,  1866,  Bobbins  v.  Chi- 
cago City,  4  Wall.  657. 

528.  A  verdict  and  judgment  against  a 


•  See  also,  Lowell  f>.  Booton  k  towell  R.  R.  Co.  88  Pick. 
S4;  Newbaiy  «.  Conn.  Ac  B.  E.  Co.  96  R  T51 ;  Hajden 
9.  Cabot^  17  Mass,  1«. 
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city,  in  action  for  injuries  occasioned  by  a 
defect  within  the  limits  of  a  highway,  con- 
clnsive  evidence  in  subsequent  action  by  the 
city  against  a  tenant  of  tiie  land,— see  City 
of  Boston  V.  Worthington,  10  Qray^  496. 

529.  The  plaintiffs  agreed  with  a  town  to 
build  piers  for  a  bridge,  to  be  completed  be- 
fore a  certain  time.  They  failed  to  complete 
the  work  within  the  time  agreed,  by  reason 
of  which  indiyidual  inhabitants  of  the  town 
who  had  occasion  to  use  the  bridge  were  sub- 
jected to  considerable  private  expense  and  in- 
convenience. Hdd^  that  in  a  suit  brought 
against  the  town  for  the  price  of  the  work, 
the  defendants  could  not  recoup  the  damages 
sustained  by  these  individuals.  Conn.  Su- 
preme Ct,  1864,  Ejnne  «.  Town  of  New 
Haven,  82  Conn,  210. 

530,  That  if  a  municipal  corporation  pay 
the  amount  of  an  award  against  them  for 
damages  resulting  from  an  act  for  which  they 
were  not  liable  in  law,  they  can  have  no  re- 
course over  against  the  actual  wrongdoers, 
although  notice  was  given  to  the  latter  to 
appear  and  take  defence  in  the  original  ac- 
tion,— see  Borough  of  Westchester  v.  Apple, 
85  Pa.  8t.  284. 

581.  Liability  for  violation  of  ordinance. 
A  municipal  corporation  is  not  liable  for  an 
iigury  resulting  from  a  breach  of  its  police 
regulations, — e.  g.  for  damage  done  by  swine 
going  at  large  in  violation  of  its  ordinance. 
N.  Y.  Superior  Ct.  1848,  Levy  v.  Mayor  &c. 
ofN.Y.lSan^f.i^. 

532.  That  a  municipal  corporation  cannot 
be  held  responsible  for  the  acts  of  individuals 
merely  upon  the  ground  that  a  more  saga- 
cious and  efficient  police,  might  have  pre- 
vented them, — see  Howe  «.  New  Orleans,  12 
La.  Ann.  481. 

538«  —  for  nnisances.  That  nuisances 
may  exist  in  the  city  without  rendering  the 
same  liable  for  the  consequences, — see  lb. 

534.  That  a  municipal  corporation  which 
creates  a  private  nuisance  is  prima  fade  liable 
for  its  continuance, — see  Pennoyer«.  Baginaw, 
SMieh.6U. 

535.  —  for  iijiiries  by  mob.  That  in  the 
absence  of  a  statute  a  municipal  corporation 
is  not  liable  for  injuries  to  property  com- 
mitted by  a  mob  ^within  its  limits, — ^see 
Prather  v.  Lexington,  18  ^.  Monr.  559. 

686.   Nor  for  ii^uries  caused  by  the  failure 
of  its  officers  to  repress  a  mob, — see  lb. 
537.    Under  a  statute  giving  a  right  of 


action  against  a  city  or  county,  to  a  person 
whose  property  shall  be  destroyed  or  injured 
*'  in  consequence  of  any  mob  or  riot "  therein, 
for  the  damages  sustained,  an  action  lies  to 
recover  the  value  of  property  appropriated 
and  carried  away  by  persons  composing  the 
mob,  as  well  as  of  that  which  was  destroyed. 
K  T.  Supreme  Ct.  1866,  Sarles  r.  Mayor  &c 
of  N.Y.  47  jaw*.  447. 

638.  — for  property  destroyed  to  stay 
conflagration.  A  municipal  corporation  is 
not  liable  for  the  destruction  of  a  building, 
in  pursuance  of  the  directions  of  its  officers,  in 
order  to  stop  the  progress  of  a  fire,  where  no 
statute  exists  creating  such  liability.  Cal 
Supreme  Ct.  1860,  Dunbar  v.  The  Alcalde  Ac 
of  8an  Francisco,  1  Cal  355;  1851,  Correas 
V.  City  of  Ban  Francisco,  1  Cdl.  452. 

639.  A  statute  authorizing  municipal  offi- 
cers to  direct  the  destruction  of  property  to 
prevent  spread  of  conflagration  without  pro- ' 
viding  for  compensatiou,  is  not  unconstitu- 
tional ;  it  is  only  a  regulation  of  the  right  of 
necessity  and  self-preservation,  and  not  an 
authority  to  take  private  property  for  public 
use  under  the  right  of  eminent  domain.  N.  /. 
Ct.  ofErrore^  1851,  American  Print  Works  «. 
Lawrence,  8  Zdbr.  590. 

640.  A'civil  action  does  not  lie  against  a 
city  to  recover  compensation  for  personal 
property  lost  by  the  destruction  of  a  build- 
ing pursuant  to  such  a  statute.  If.  T.  Ct.  of 
ErroTiy  1845,  Russell «.  Mayor  &c.  of  N.  T. 
2  Den.  461. 

8.  To  indictment. 

641.  For  omitting  to  repair  highways, 

A  municipal  corporation  may  be  indicted  and 
fined  for  permitting  the  streets  to  remain  out 
of  repair;  but  the  officers  of  the  corporation 
are  not  individually  responsible  for  such 
nonfeasance.  Tenn,  Supreme  Ct.  1844,  State 
V.  Mayor  &c.  of  Barksdale,  5  Bumph.  154. 
And  see  Hammar  v.  Covington,  8  Mete.  (Ky.) 
494 ;  Bragg  o.  City  of  Bangor,  51  Me.  582. 

642.  Under  the  statutes  of  New  Hamp- 
shire a  town  is  liable  upon  indictment  for 
neglect  in  not  keeping  a  highway  in  good 
and  suitable  repair,  although  the  defect  com- 
plained of  is  caused  by  the  wrongful  obstiuc- 
tion  of  the  highway  by  a  bridge  erected  by  a 
railroad  corporation.  N.  H.  Supreme  Ct, 
1866,  Stote  v.  Dover,  46  N.  H.  452. 

643.  No  arrangement  between  a  town 
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and  a  ndlroad  corporation  can  bar  the  right 
*  of  the  State  to  require  of  the  town  a  perform- 
ance of  its  statutory  duty  in  keeping  its 
highways  in  suitable  repair.    Tb. 

544.  —  or  bridges.  Where  a  statute  pro- 
yided  that  railroad  companies  should  main- 
tain and  keep  in  repair  aU  bridges,  with 
their  abutments,  which  they  should  construct 
for  the  purpose  of  enabling  their  road  to  pass 
oyer,  or  under,  any  road^canal,  highway,  or 
other  way,  and  the  company  omitted  to  per- 
form the  duty,  in  the  manner  required  for 
the  public  safety ; — Hdd^  that  the  town,  with- 
in which  the  road  lay^  were  liable  to  indict- 
ment, for  not  keeping  it  in  safe  repair,  but 
that  they  might  compel  the  railroad  compa- 
ny, to  make  all  such  repairs  as  should  be 
necessary,  by  writ  of  mandamus ;  or  if  they 
had  been  obliged  to  make  expenditures  there- 
in, might  reimburse  themselves  by  an  action 
on  the  case  against  the  company.  Me.  Su- 
preme Ct,  1858,  State  v.  Inhabitants  of  Gor- 
ham,  87  Me,  451. 

545.  —  or  to  remoye  nuisances.  That  an 
mdictment  may  bemaintamed  against  a  mu- 
nicipal corpohition,  which  has,  under  its 
charter,  power  to  enact  ordinances  necessary 
to  preserve  the  public  health  and  remove 
nxnsances,  for  its  wrongful  neglect  to  cause  a 
slaughterhouse,  kept  to  the  detriment  of  the 
public  health,  on  land  of  an  inhabitant  with- 
in the  corporation  limits,  to  be  abated  as  a 
nuisance,— see  State  «.  Shelbyville,  4  Sneedy 
176. 

646.  Although  a  municipal  corporation  is 
indictable  for  neglecting  to  remove  a  public 
nnisance  which  it  is  empowered  to  abate,  it 
has  not,  as  such,  authority  to  destroy  a  bulk- 
head authorized  by  law,  merely  on  the  ground 
that  its  destruction  is  necessary  for  the  pres- 
ervation of  public  health ;  and  is  not  indict- 
able for  neglecting  to  remove  such  an  ob- 
struction, though  it  is  the  cause  of  a  nuisance. 
If.  T.  Svjpreme  Ct»  1884,  People  v.  Corporation 
of  Albany,  11  Wend.  589. 

Vin.  Remedies. 

547.  Actiong  generaHy.  An  action  lies 
against  the  corporation  of  the  dty  of  New 
York,  when  they  receive  money  from  any 
source  of  revenue  which  they  are  bound  to 
apply  to  a  special  purpose,  to  compel  them 
to  pay  it  to  the  purpose  contemplated.   And 


they  are  also  liable  to  an  action,  when,  being 
authorized  to  raise  money  by  tax  for  a  special 
purpose,  they  neglect  to  provide  for  such 
claim.  N.  T,  Com,  PI.  Bp.  T,  1857,  Green  v. 
Mayor  &c.  of  N.  Y.  5  Alb.  Pr.  508. 

548.  An  action  lies  against  the  corpora- 
tion of  the  city  of  New  York  to  compel  them 
to  pay  an  expense  incurred  pursuant  to  stat- 
ute,— e.  g.  the  salary  of  a  district  court  ju&- 
tice, — ^although  they  have  no  fund  appropriat- 
ed by  law  to  that  purpose,  if  they  have  funds, 
or  means  of  raising  funds,  appropriated  gen- 
erally to  *^  such  expenses  as  they  may  be  put 
to  by  law."  iT.  T.  Com.  PI.  1858,  Green  v. 
Mayor  &c.  of  N.  Y.  8  Ahb.  Pr.  26. 

549.  But  the  corporation  are  not  liable  to 
an  action  for  an  increase  of  salary  given  to  an 
officer — e.  g,  a  justice  of  one  of  the  district 
courts  of  the  city — by  act  of  the  legislature, 
where  the  legislature  have  neglected  to  give 
the  corporation  authority  to  raise  money  for 
its  payment.  K  T.  Com.  PI  8p.  T.  1857, 
Green  t>.  Mayor  &c.  of  N.  Y.  5  AU.  Pr.  508. 
But  compare  Davenport  &c.  Co.  f).  Daven- 
port, 18  Iowa,  229. 

550.  Action  to  ei\|oin  corporations*  Since 
corporations  may  sue  and  be  sued  in  all 
courts,  in  like  cases  as  natural  persons,  a 
court  of  equity  has  power  to  restrain  a  mu- 
nicipal corporation  from  an  illegal,  corrupt, 
fraudulent,  or  oppressive  exercise  of  a  discre- 
tionary or  legislative  power.  N.  T.  Superior 
Ct.  1858,  Davis  fj.  Mayor  &c.  of  N.  Y.  1  Dwr, 
451 ;  9  JT.  Y.  (5  Beld.)  268. 

551.  Though  a  court  of  equity  has  no 
right  to  interfere  with  or  control  the  exer- 
cise of  a  discretionary  power,  by  substituting 
its  own  judgment  for  that  of  the  party  in 
whom  the  discretion  is  vested,  it  is  bound  to 
interfere  whenever  it  has  grounds  for  believ- 
ing that  its  interference  is  necessary  to  pre- 
vent abuse,  injustice,  or  oppression,  the  viola- 
tion of  a  trust,  or  the  consummation  of  a 
fraud.  Hence,  if  a  city  corporation  has  no 
power  to  grant  to  any  person  the  privilege 
of  establishing  a  railway  in  any  of  the  public 
streets  of  the  city;  or  if  such  railway,  if 
established,  would  operate  as  an  injurious 
monopoly;  or  would  be  a  public  nuisance; 
or  if  there  are  reasons  for  believing  that  the 
grant  is  about  to  be  made  from  corrupt  mo- 
tives, the  issuing  of  an  injunction  to  forbid 
the  grant  is  not  an  interference  with  a  legal 
discretion,  but  a  proper  and  necessary  exer- 
cise of  jurisdiction.    Tb\  S.  P.  N.  T.  8upe* 
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tior  Ct,  1854,  Attorney  General «.  Mayor  ^^ 
ofN.Y.  8  !>««•,  119. 

662«  A  clear  yiolation  of  law,  or  a  clear 
misuse  or  abuse  of  its  corporate  powers  by  a 
municipal  corporation,  is  an  appropriate 
ground  for  an  injunction,  especially  where 
the  threatened  act — e,  g,  the  granting  of  ferry 
leases — ^is  one  of  serious  consequence  to  the 
public,  would  confer  rights  of  property  to 
last  for  years,  and  would  thus  present  em- 
barrassments in  the  way  of  its  subsequently 
being  set  aside ;  but  a  court  should  not  inter- 
fere by  injunction  to  restrain  a  corporation 
from  disposing  of  a  ferry  privilege  upon  the 
mere  ground  that  it  proposes  to  allow  its  les- 
sees to  charge  too  high  a  rate.  The  remedy 
for  such  overcharge  is  with  the  legislature. 
JT.  F.  Supreme  Ct.  Bp.  T,  1860,  People  «. 
Mayor  Ac.  of  N.  Y.  82  Barb,  102. 

558«  Where  the  authority  which  a  mu- 
nicipal corporation  are  attempting  to  exer- 
cise is  of  a  public  nature,  and  for  the  inter- 
ests of  the  public,  and  lawful  in  its  character, 
all  private  rights  and  interests  are  to  a  cer- 
tain extent  subordinate  to  it,  and  an  individ- 
ual cannot  enjoin  them  from  its  exerise.  [1 
Den.  595;  4  X.  T.  (4  Comst.)  195;  2  Hill, 
466 ;  2  Bam.  &  C.  708 ;  4  Dumf  &  £.  794.] 
ilT.  F.  Supreme  Ct,  1857,  Ely  «.  City  of  Roch- 
eater,  26  Barb.  188. 

664.  —  against  fllegal  acts  generally. 
It  is  only  where  a  threatened  illegal  or  un- 
constitutional act  of  a  municipal  corporation 
— e,  g,  unlawfrilly  filling  up  plaintiff's  lots, 
or  levying  an  illegal  tax  or  assessment — 
will  be  productive  of  irreparable  injury,  or 
must  lead  to  a  multiplicity  of  suits,  that 
an  iigunction  will  lie  to  restrain  it.  [26 
Wend.  182 ;  15  Barb.  875.]  N.  F.  Supreme 
Ct.  1857,  Blake  «.  City  of  Brooklyn,  26 
Barb.  801.  To  the  same  effect,  8p.  T.  1857, 
Mace  «.  Trustees  of  Newburgh,  15  Bow,  Pr. 
161. 

655.  An  equitable  action  may  be  main- 
tained to  restrain  a  municipal  corporation 
from  taking  land  under  an  award  of  com- 
missioners ! 

1.  Whenever  the  proceedings  in  the  sub- 
ordinate tribunal  will  necessarily  lead  to  a 
multiplicity  of  actions. 

2.  Where  they  lead  in  their  execution  to 
the  commiasion  of  irreparable  injury  to  the 
freehold. 

8.  Where  the  daim  to  the  land  is  valid  on 
the  fiice  of  the  proceedings,  and  extrinsiG 


facts  must  be  proved  to  show  its  illegality. 
[14  N.  Y.  584 ;  26  Wend.  182.]  N.  7.  fin- 
preme  Ct.  1859,  Baldwin  «.  Cit^  of  BoffiJo, 
29  Barb.  896. 

556.  When  a  lease,  to  be  made  by  a  ma- 
nidpal  corporation,  pursuant  to  a  Bale  for  an 
unpaid  assessment,  is  by  law  evidence  of  the 
regularity  of  the  sale,  the  court,  in  a  case  of 
substantial  irregularity,  wiU  restndii  the 
making  of  such  kye.  N.  T.  Siqireme  CL 
Sjp.  T.  1862,  Matthews  o.  Mayor  &c.  of  N.  T. 
14  Abb.  Ft.  209. 

657.  —  against  lUegal  resolvtknis.  Hie 
passage  of  a  resdution  by  the  common  coun- 
cil of  a  munidpal  corporation  is  a  legidative 
act,  and  cannot  be  eigoined ;  but  its  being 
carried  into  effect,  after  it  is  passed,  may  be 
enjoined.  2f.  T.  Supreme  Ct.  Sp.  T.  1859, 
People  V.  Mayor  &c.  of  N.  T.  82  Barb.  85; 
10  Abb.  Fr.  144 ;  19  Eau).  Pr.  165 ;  People  f. 
Mayor  &c.  of  N.  Y.  9  Abb.  Pr.  258. 

668.  The  court  ought  not  to  interfere  at 
the  suit  of  a  citizen  to  ei\}oin  a  municipal 
corporation  from  passing  an  ordinance  or 
resolution — at  least,  not  unless  it  is  shown 
that  the  mere  voting  on  and  formal  paasage 
of  the  proposed  resolution  or  ordinance 
would  instantly,  without  any  action  or  at- 
tempt to,enforce  any  right  or  privilege  under 
it,  effect  an  irremediable  private  ii^uiy.  N. 
Y.  Supreme  Ct.  Sp.  T.  1858,  Whitney  f. 
Mayor  &c.  of  K.  T.  28  Barb.  288.  To  neaiiy 
same  effect,  Brooklyn  City  Ct.  1857,  Lewis  e. 
Oliver,  4  AVb.  Pr.  121.  To  the  contrary,  8p. 
T.  1848,  Lawrence  e.  Mayor  Ac  of  K.  T.  2 
Id,  577.  And  see  Thompson  «.  Conmusaion- 
ers  of  Canal  Fund,  2  Alfb.  Pr.  248. 

559.  To  authorize  the  issuing  of  a  prelimi- 
nary iijunction  to  restrain  the  offidal  acdoa 
of  a  conunon  council^  some  particular  act  of 
fraud,  or  prima  facie  evidence  of  corruption 
on  the  part  of  the  members  of  the  corporation 
who  voted  for  the  ordinance,  must  be  shown. 
N.  T.  C%afu;M*ylB82,Champlin«.  Mayor  &c 
of  N.  Y.  8  Paige,  578. 

560.  —  against  collecting  assessnents. 
Chancery  has  no  power  to  enjoin  a  munidpal 
corporation  from  collecting  an  assessment  im- 
posed for  a  street  improvement  which  tbey 
were  authorized  to  make.  N.  T.  V.  Chan.  (X 
1840,  Merrill  o.  Mayor  of  Brooklyn,  8  M». 
421. 

661.  Where  a  munidpal  corporatian  add 
the  plaintifi's  land  under  a  pretended  aasess- 
ment  which  had  never  been  laid,  and  gave 
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fhe  purchaser  a  certificate  of  Bale,  and  were 
about  to  ezecnte  to  him  a  conveyance  recit- 
ing the  pretended  ordinance  laying  the  aaaesa- 
ment,  which,  by  the  charter  of  the  corpora- 
tion wotild  be  prima  fcune  evidence  that  such 
ordinance  existed; — Hddy  that  the  owner 
conld  maintain  an  action  to  have  fhe  sale  de- 
clared void,  the  certificate  canceled,  and  the 
coiporation  enjoined  from  executing  the  pro- 
posed deed.  2f,  Y,  Ct,  o/AppedU,  1656,  Scott 
V.  Onderdonk,  14  Jf.  F.  (4  Kem.)  9. 

502.  —  enforcing  Illegal  ordinances.  To 
protect  the  plaintiff  against  unlawfbl  im- 
prisonment and  the  injury  of  his  business,  to 
the  detriment  of  the  livelihood  of  his  family, 
a  municipal  corporation  may  be  eujoined 
from  enforcing  an  iUegal  ordinance  against 
him.  JT.  r.  Supreme  Ct.  Sp.  T.  1852,  Woodv. 
City  of  Brooklyn,  14  Barb,  425. 

M8»  —  disturbing  complatnant  in  his 
property*  A  court  of  competent  jurisdiction 
can  ei:Join  a  municipal  corporation,  as  weU 
as  any  private  owner,  from  such  a  use  of  their 
property  as  wrongfully  interferes  with  the 
enjoyment  of  their  estates  by  ac^acent  proprie- 
tors. K  T.  Supreme  Ct.  Sp,  T.  1848,  Brower 
9.  Mayor  &c.  of  N.  Y.  8  Barb,  254.  But  com- 
pare McMahan  «.  Council  Blufb,  12  Jbtoa,  268. 

M4*  An  ixgunction  lies  against  a,  munici- 
pal corporation  to  prevent  them  from  pulling 
down  the  plaintiff's  dam  under  an  unfounded 
claim  of  a  right  to  abate  it  as  a  nuisance.  HT. 
r.  Supreme  Cp.  1852,  Clark  o.  Mayor  &c.  of 
Syracuse,  18  Batrb,  82. 

I»05.  The  &ct  that  a  contractor,  employed 
by  a  municipal  corporation  to  make  improve- 
ments,— e,  g,  to  pave  a  street, — ^is  proceeding 
in  violation  of  his  contract,  does  not  entitle 
an  owner  of  real  property  affected  by  the  im- 
provement, to  an  injunction  to  restrain  the 
contractor  from  proceeding  unless  in  accord- 
ance with  the  contract.  He  must  seek  relief 
by  an  injunction  restraining  the  corporation 
from  paying  the  defendant,  or  restraining 
them  from  assessing  plaintiff^s  property  for 
the  work.  K  Y,  Supreme  Ct.  Sp,  T.  1856, 
McCafferty  «.  IfcCabe,  4  Abb.  Pr,  57 ;  18  ffau>. 
Pr.  275. 

666*  Where  land  is  conveyed  to  a  munici- 
pal corporation,  in  trust  to  be  kept  open  as 
a  public  street,  one  who  owns  a  lot  upon  it, 
and  has  been  assessed  for  opening  it,  can  en- 
force the  execution  of  the  trust ;  and,  if  the 
corporation  permit  the  adjoining  owners  to 
inclose  portions  of  it  for  courtyards,  he  may 


have  an  injunction  against  their  so  doing. 
2f.  T.  Supreme  Ct,  Sp,  T,  1848,  Lawrence  «. 
Mayor  &c  of  N.  Y.  2  Bmfb,  577. 

567.  —  against  improper  disposal  of 
ftinds.  That  an  injunction  will  lie  to  restrain 
a  municipal  corporation  from  paying  over 
money  which  the  corporate  authorities  have 
illegally  appropriated, — Bee  Webster  «.  Town 
of  Harwinton,  82  dnrn,  ^81 ;  Adriance  «. 
Mayor  &c.  of  K.  Y.  1  Barb.  19 ;  New  London 
«.  Brainard,  22  Conn.  552. 

668«  In  a  suit  to  restrain  iet  municipal  cor- 
poration from  paying  money  out  of  the  treas- 
ury under  a  resolution  claimed  to  be  illegal, 
the  court  will  not  review  the  propriety  of 
the  resolution  as  passed.  To  sustain  an  in- 
junction, it  must  be  made  to  appear  that  the 
appropriation  was  beyond  the  power  of  the 
corporate  authorities  by  whom  it  was  passed. 
If,  T.  Supreme  Ct.  Sp,  T,  1857,  Roberts «. 
Mayor  Ac.  of  N.  Y.  5  Ahb.  Pr.  41. 

569.  Where  moneys  are  appropriated  by 
vote  of  the  legislative  body  of  a  municipal 
corporation  for  two  purposes,  one  of  which 
is  lawfrd,  and  the  other  unlawful,  the  courts 
will,  if  it  is  practicable  so  to  do^  distinguish 
between  the  two  objects,  so  as  to  sustain  the 
appropriation,  so  far  as  it  is  for  a  lawful  pur- 
pose, and  to  enjoin  only  the  expenditure  for 
that  which  is  unlawful.  But  where  the  ap^ 
propriation  made  is  of  one  sum  in  gross,  in 
such  a  way  that  the  court  cannot  determine 
how  much  was  intended  for  the  lawfril  ob- 
ject, how  much  for  the  other,  the  entire  ap- 
propriation will  be  held  void.    lb. 

570.  Tax  payer's  right  to  sue.  By  the 
law  of  New  York,  an  individual  resident 
and  taxpayer  of  a  municipiil  corporation,  or 
creditor  holding  their  stock,  payment  of 
which  is  not  yet  due,  cannot  maintain  an 
action  against  the  corporation  and  their  grant- 
ee to  avoid  an  illegal  or  improvident  trans- 
fer of  real  property.  One  person  cannot  sus- 
tain a  civil  action  for  an  injury  of  a  public 
nature,  when  the  damage  he  sustains  is  no 
greater  than  that  sustained  by  every  other 
member  of  the  community.  The  fact  that 
the  act  of  administration  complained  is  likely 
to  produce  taxation,  does  not  render  it,  with- 
in this  rule,  a  matter  of  private  or  individual 
concern.  It  is  an  affair  altogether  public; 
and  the  only  remedial  process  against  an 
abuse  of  administrative  power  tending  to  tax- 
ation which  one  can  have  is  furnished  by  the 
elective  franchise,  or  a  proceeding  in  behalf 
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of  the  State,  or  in  the  case  of  an  act  without 
jurisdiction,  in  treating  the  attempt  to  en- 
force the  illegal  Uix  as  a  matter  of  trespass. 
There  is  no  distinction  in  this  respect  be- 
tween counties  or  towns  and  cities.*  2^.  F. 
Ct.  of  Appeals,  1861,  Roosevelt «.  Diaper,  23 
N.  T.  818;  see  also  7  Ahb.  Pr.  108;  16  JSfow. 
JPr.  137 ;  8.  P.  1858,  Doolittlet).  Supervisors 
of  Broome,  18  N.  Y.  155 ;  N.  T.  Supreme  Ct, 
1856,  Wetmore  «.  Story,  22  Baf^.  414 ;  8  Abb. 
Pr.  262 ;  1860,  Kelsey  «.  King,  32  Sorb,  410 ; 
11  Jhb.  Pr.  180 ;  /^.  T.  1858,  Korff  «.  Green, 
7  Abb.  Pr.  108,  noU  ;  16  Hov>.  Pr.  140 ;  K 
T.  Superior  Ct,  Sp.  T,  1858,  Davis  «.  Mayor 
&C.  of  K.  T.  2  Duer,  668.  And  seeEetchum 
f>.  City  of  Buffalo,  14  N,  T.  (4  Kem.)  856 ; 
Arkenburghv.  Wood,  28  Bivrb,  860 ;  Gillespie 
f>.  Broas,  Id.  870 ;  People  t).  Lowber,  7  Abb. 
Pr,  158 ;  28  Bar^.  65. 

6  7 1.  In  New  Hampshire,  where  a  town  has 
undertaken  to  appropriate  money  in  a  man- 
ner unauthorized  by  law,  any  person,  who  is 
a  taxpayer  in  such  town,  and  liable  to  be  as- 
sessed for  any  part  of  such  sum,  may  interfere 
by  injunction  to  prevent  its  payment  and 
misapplication.  N,  H,  Supreme  Ct,  1863, 
Merrill  d,  Plainfield,  45  N.  U.  126.  And  see 
Chafifee  «.  Granger,  6  Mich,  51. ' 

572.  Injanction  in  behalf  of  corporation. 
A  municipal  corporation  are  not  entitled,  as 
such,  by  virtue  of  their  charter,  to  maintain 
an  action  to  enjoin  the  construction  of  a  pub- 
lic work  which  will  obstruct  a  highway. 
Such  a  power  does  not  attach  to  them  in 
their  corporate  character,  upon  any  principle 
of  the  law  in  relation  to  corporations.  They 
must,  as  in  the  case  of  private  persons,  to 
maintain  their  position  in  a  court  of  equity 
for  relief  against  a  public  nuisauce,  aver  and 
prove  that  they  were  the  owners  of  property 
liable  to  be  aJSected  by  the  nuisance,  and 
that,  in  point  of  fact,  they  were  so  affected, 
so  that  they  thereby  have  suffered  a  special 
damage.  Nor  is  the  difficulty  obviated  by 
associating  with  them  the  citizens  of  the  place, 
as  persons  in  whose  behalf  they  sue.  If  the 
citizens  were  even  parties  on  the  record,  the 
objection  would  equaUy  lie  against  them, 

*  fiereral  preTions  casea  in  New  Tork,  sustaining  snoh 
actions  by  Indiyidiial  UtzpAjers, — 0.  g.  Christopho'  «. 
Mayor  ike.  of  N.  T.  18  Barb.  6dT;  Stuyresant  «.  Pearaall, 
16  Id.  244;  De  Baun  «.  Blayor  Ac.  of  N.  T.  16  Barb.  SQ3; 
Wood  «.  Draper,  94  JBar&.  187;  4  Abb  Pr.  822 ;  Shepard  « 
Wood,  18  How.  Pr.  47;  McCafferiy  «.  McCabe,  Id.  276; 
are  oremiled  or  soperaedad  by  the  above  dedslonf  of  the 
Court  of  Appeals. 


unless  they  could  show  a  special  damage  u 
a  ground  to  stand  upon.  U.  S,  Supreme  CL 
1838,  Mayor  &c.  of  Georgetown  r.  Alexandria 
Canal  Co.  12  Pet.  91.  Compare  Pennsylvania 
«.  Wheeling  &  Belmont  Bridge  Co.  13  Bow. 
618;  Mayor  &c.  of  Bochester  v,  CnrtiflB, 
Clarke  (N.  T.)  886. 

For  the  power  of  municipal  corporations  to 
Sae  and  be  sued,  so  far  as  they  hold  it  in 
common  with  other  corporations,  see  Suits. 

For  rules  goyeming  yarious  Remedies,  in 
their  application  to  controyersies  affectiig 
municipal  corporations  as  well  as  others,  see 
their  titles;  such  as,  Indictubnt;  Isausxy 
tigs;  Masdaicub;  Quo  Wab&abto. 


!•  How  acquired.  A  corporation  may  ae- 
quire  a  name  by  usage  or  reputation.  Ahk 
Supreme  Ct.  1857,  Smith  v.  Flank  Boad  Co.  80 
Ala.  K  S.  650.  And  see  Dutch  West  India 
Co.  «.  Moses,  1  Stra.  614. 

2.  That  it  may  be  implied  ftom  general 
proyisions  of  a  charter : — so  that  a  grant  to 
the  inhabitants  of  D.  of  power  to  choose  a 
mayor,  may  operate  as  an  incorporation  bj 
the  name  of  "  The  mayor  and  commonalty  of 
D.," — see  Anonymous,  SaSk.  191.  Compare 
Pits  9.  James,  Eob.  184 ;  Ayray's  Case,  11  Co, 
19. 

8.  Where  a  general  law  for  incorporation 
of  municipal  corporations  authorized  any  ex- 
isting town  or  city  to  adopt  its  proyisions  aa 
their  charter,  but  gaye  no  direction  as  to  the 
name, — EeM,  that  a  town  or  city  adopting 
the  act  were  authorized  to  retain  their  former 
name,  and  would  be  presumed  to  haye  done 
so.  Ind,  Supreme  Ct.  1861,  Johnson  t.  Com- 
mon Council  of  Indianapolis,  16  Ind.  227. 

4«  What  constitutes  a  good  description  of 
a  corporation, — see  Bnrdine  v.  Grand  Lodge 
of  Alabama,  87  Ala.  2f.  S.  478 ;  Bridgeport 
V.  Hall,  18  La,  Ann.  211. 

5.  That  a  corporation  should  be  constitut- 
ed of  some  place  J — see  Potter  {.  Bank  of  Itbfr 
ca,  7  HiU,  580. 

0.  What  it  implies.  That  a  corporate  name 
implies,  ^ma/oci^,  a  corporate  existoice,— 
see  Jones  «.  Cincinnati  Type  Foundry  Co.  14 
Ind,  89 ;  Hubbard  t.  Chappel,  Id.  601. 

7.  Two  names.  That  by  virtue  of  usage, 
a  corporation  may  haye  more  than  one  corpo- 
rate name, — see  All  Saints  Church  «.  Loyett, 
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1  EaU,  191 ;  Dntcheas  Cotton  Mannf.  Co.  v. 
I>avi8,  14  Johni.  288;  Middlesex  Haaband- 
men  &c.  «.  DayiB,  8  Mete.  188. 

8.  That  a  corporation  by  prescription,  may 
have  seyeral  names ;  but  one  constituted  by 
charter  can  haye  bnt  one  name,  at  the  same 
time,  and  for  the  same  purpose, — see  Knight 
«.  Mayor  &c.  of  Wells,  1  Ld.  Baym.  80 ;  1 
IaUid,  408,  510 ;  Anonymous,  8  8aUc.  102. 

9.  That  a  corporation  may  be  incorporated 
by  one  name,  and  haye  power  giyen  them  to 
8ue  and  purchase  lands  by  another, — see  But- 
ler o.  President  of  College  of  Physicians,  Cro, 
Car.  256 ;  JcnM^  261. 

10.  A  school  society  diyided  itself  into  fiye 
districts,  and  prescribed  the  limits  of  each, 
designating  them  as  the  "  Eastern,'^  ^*-  Middle,^' 
"Southern,"  "Western,"  and  "Northern." 
Edd,  that  these  terms  were  used  as  descrip- 
tiye  of  the  seyeral  districts,  and  not  for  the 
purpose  of  fixing  their  names ;  and  that  eyi- 
dence  that  one  of  such  districts  had  been 
known  and  called  by  the  name  of  the  "  South  " 
district  was  admissible.  Conn.  Bupreme  Ct. 
1889,  South  School  District  «.  Blakeslee,  18 
Conn.  227. 

11.  An  objection  that  the  promise  sued  on 
was  to  the  "New  York  Central  College," 
while  the  true  name  of  the  corporation  was  the 
"  New  York  Central  College  Association," — 
HM^  obyiated  by  proof  that  the  college  was 
known  by  both  names.  [Ang.  &  A.  on  Corp. 
S  284.]*  K  T,  Supreme  Ct.  1865,  Hanmiond 
«.  Shepard,  29  Haw.  Pr.  188. 

12*  Exclnslre  right.  Where  one  company 
assumed  a  name  somewhat  similar  to  the 
name  of  another  company,  but  it  did  not  ap- 
pear that  the  first  company  was  likely  to  suf- 
fer any  ii^ury  thereby, — Hdd^  that  an  in- 


*  A  promlsaory  note  mitde  payable  to  '*  The  Bnaoh  of  the 
Bink  of  the  State  of  Arkansas,  at  Arkansas,**  may  be  de- 
dared  on  as  payable  to  the  Bank  of  the  State  of  Arkansas, 
thai  being  the  true  name  of  the  bank.  And,  If  such  note 
doeenotofltsdf  import  a  promise  to  the  Bank  of  the  State  of 
Arkansas,  It  may,  by  express  avennent,  be  shown  that  It  was 
made  payable  to  that  bank  by  the  name  contained  In  the  in- 
strament  Ark.  Supreme  Ct,  1848,  Bower  «.  State  Bank,  5 
Ark.  884. 

If,  In  the  assessment  of  dainagee  to  a  corporation,  there  is 
a  Tairlanoe  f^om  the  corporate  name,  but  enough  appears  to 
show  clearly  what  corporation  is  Intended,  and  there  is  no 
difflcnlty  in  the  payment  and  discharge  of  the  damages.  It  is 
ioiBcient  K.  U.  Swptrior  Ct.  1889,  Peiroe  «.  Somersworth, 
lOif.  i/.869. 

A  Btatnte  which  desired  a  certain  bond  to  be  giren  to  the 
"  Pe<yple  of  the  Stote  of  California,**— Z7«/(f,  to  be  satisfied  by 
a  hood  glren  to  the  "  Stote  of  California.**  Col.  Supreme 
Ct.  1888,  People  v,  liore,  19  Oal  978. 


junction  would  not  lie  at  the  suit  of  the  first 
established  company  to  restrain  the  use  of 
the  similar  names ;  the  plaintiffs  haying  a 
remedy  at  law.  V.  Chan.  Ct.  1847,  London  & 
Proyincial  Law  Ass.  Soc.  v.  London  Proyin- 
cial  Joint  Stock  Life  Ins.  Co.  11  Jur.  988. 

18.  Power  to  change  the  corporate  name. 
After  a  company  has  been  incorporated  by  a 
name  set  forth  in  the  act  of  incorporation, 
such  incorporated  company  has  not  the  right 
to  change  its  name.  The  identity  of  name  is 
the  principal  means  for  effecting  that  perpe- 
tuity of  succession  with  members  frequently 
changing,  which  is  an  important  purpose  of 
incoiporation ;  and  the  corporate  name  can 
be  changed  only  by  the  same  power  by  which 
the  corporate  body  has  been  created.*  Q.  B. 
1847,  Begina  v.  Registrar  of  Joint  Stock 
Companies,  10  Q.  B.  889.  Compare  Episcopal 
Charitable  Society  «.  Episcopal  Church,  1 
PfcJb.  872. 

14  —  how  pleaded.  Where  a  plaintiff 
claims  title  to  a  note  sued  on  by  yirtue  of  his 
appointment  as  a  receiyer  of  an  insurance 
company,  the  note  being  payable  to  a  compa- 
ny bearing  a  name  different  from  that  of  the 
company  of  which  he  is  receiyer,  it  is  neces- 
sary  that  he  should,  by  proper  ayerments, 
show  that  the  note  is  a  part  of  the  assets  of 
the  company  of  which  he  has  been  appointed 
receiyer.  If  the  change  of  name  was  by  a  re- 
organization of  the  company  under  the  gene- 
ral act,  a  general  ayerment  of  the  fact  of  re- 
organization is  enough.  N.  Y.  Supreme  Ct. 
8p.  T.  1857,  Hyatt  v.  McMahon,  25  Barb.  467. 

15.  Effect  of  change.  Mere  change  of  the 
name  of  a  corporation  by  the  legislature 
without  altering  its  powers,  does  not  affect 
third  persons,  proyided  the  identity  of  the 
corporate  body  be  shown  [7  Blackf.  86].  Ind, 
Supreme  Ct,  1858,  Rosenthal  «.  Madison  & 
Indianapolis  Plank  Road  Co.  10  Ind.  858. 

18.   A  church  to  which  a  grant  has  been 

*  Under  sections  10, 11,  and  14  of  the  New  Tork  general 
aet  of  18tf ,  for  the  Incorporation  of  insnranoe  companies, 
''proTlding  that  the  charter  prepared  and  filed  by  a  nuuine 
Insurance  company,  may  fix  the  manner  In  which  the  corpo- 
rate powers  are  to  be  exercised,— a  pre-«xisUng  corporation, 
on  reorganising  under  the  act,  may  change  their  name.  If 
the  charter  with  such  change  is  approTed  by  the  proper  of- 
ficers. [10  Ad.  ik  E.  N.  &  889;  00  Eng.  G.  L.]  K.  7.  Su- 
preme Ct  Sp.  T.  ISaj,  Hyatt  «.  McMahon,  25  Barb.  4B7. 

The  name  of  a  roluntary  ecclesiastical  corporation,  formed 
under  the  laws  of  Connecticut,  without  a  special  leglslatiya 
act  of  incorporation,  and  without  any  established  designa- 
tion, is  arbitrary,  and  a  change  or  alteration  In  its  name  does 
not  afltet  its  identity.  Omn.  Supreme  Ct.  1862,  Wardeng 
itc  of  Trinity  Church  in  Portland  i^.  HaU,  82  Conn.  12B. 
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made  by  a  paiticalar  name,  does  Bot,  by  a 
eabfiequent  change  of  name  lose  its  identity 
or  the  benefit  of  the  grant ;  provided  the  as- 
sociation remains  in  point  of  &ct  unchanged. 
Ky.  Ct.  of  AppeaUy  1847,  CahiU  «.  Bigger,  8 
J?.  Jftmn211. 

For  the  effect  of  errors  in  the  designation 
of  a  coiporation,  see  Mibstohisu 


NATIONAL  BANX8. 
Bases. 


NAVIQATION  COMPANIES. 

1.  Charter  powers.  Under  a  charter  re- 
quiring the  company  to  improve  a  river  to 
make  it  suitable  for  steamboat  navigation, 
and  to  build  a  canal  or  railroad  around  cer- 
tain falls  on  the  route, — EeH  that  the  con- 
struction of  a  dam  to  enable  vessels  to  pass  a 
part  of  the  &lls,  was  authorized,  and  that  a 
railroad  or  canal  around  the  other  part  of 
Hie  falls  would  be  a  sufficient  compliance 
with  that  condition.  Me,  Supreme  (X  1849, 
Moor  «.  Yeaae,  81  Me.  860. 

2.  The  charter  of  a  corporation  con&rred 
upon  them  authority  to  improve  the  naviga- 
tion of  the  Penobscot,  above  a  certain  point, 
and  the  exclusive  right  of  navigating  it  by 
steamboats  ^^  for  twenty  years  after  the  com- 
pletion of  the  improvement,''  on  conditions 
that  they  should :  1,  improve  the  navigation 
of  certain  parts  of  the  river;  2,  and  run  a 
steamboat  over  the  route;  8,  build  a  canal  or 
railioad  around  certain  fiUls,  within  seven 
years. 

Eeldj  1.  That  as  the  act  prescribed  no  mode 
for  determining  when  the  conditions  had 
been  complied  with,  and  as  steam  navigation 
was  the  prindpal  object  of  the  grant,  the 
actual  running  of  the  steamboat  over  the 
route  prescribed  should  be  considered  the 
best  proof  of  the  performance  of  the  condi- 
tions. 

2.  The  question  whether  such  steamboats 
were  of  sufficient  size  or  power,  could  not  be 
raised  in  a  suit  by  an  individual. 

8.  That  the  term  of  twenty  years  should 
be  deemed  to  begin  after  tiie  river  had  been 
so  far  improved  as  to  be  navigated  by  steam 
power,  and  the  required  railroad  had  been 


finished  and  used.  It  was  not  essential  to 
show  that  everything  required  by  the  charter 
has  been  fully  completed  The  whole  stat- 
ute should  be  taken  into  consideration,  and 
the  legislature  could  not  have  intended  the 
company  to  be  subject  to  ccmipetition  when 
fiseble,  nor  to  be  able  by  delaying  the  com- 
pletion to  extend  their  exclusive  right  to  a 
future  time.    lb, 

8*  Under  a  charter  authorizing  a  navigation 
company  to  collect  tolls  after  the  governor  of 
the  State  has  certified  to  their  right  to  do  so, 
it  is  not  essential  to  the  right  of  the  com- 
pany to  collect  toU  that  they  should  give 
public  notice  of  the  certificate  unless  this  is 
required  by  the  statute ;  nor  need  they  make 
personal  demand  of  the  toll  before  soit 
Ala,  Supreme  Ct,  1849,  Duke  v.  Cahawba 
Nav.  Co.  16  Ala,  K  S,  372. 

4.  Under  a  charter  of  a  navigation  com- 
pany providing  for  the  appointment  of  a 
commissioner  to  certify  to  the  governor  when 
the  river  on  which  the  tolls  were  collectable 
is  out  of  order,  whereupon  their  right  to 
tolls  should  be  suspended,  no  other  evidence 
than  the  commissioner's  certificate  is  admis- 
sible to  show  that  the  river  was  out  of  re- 
pair as  a  defence  to  an  action  for  tolls.    /Bi 

6«  Liability  for  property  carried.  In  the 
provision  of  the  charter  of  a  steamboat 
company,  granting  a  right  to  run  a  steam- 
boat ^^for  the  transportation  of  merchan- 
dise," the  term  *'  merchandise "  does  not 
apply  to  mere  evidences  of  value,  such  aa 
notes,  bills,  checks,  policies  of  insurance, 
and  bills  of  lading,  but  only  to  articles  hav- 
ing an  intrinsic  value,  in  bulk,  weight,  or 
measure,  and  which  are  bought  and  aold. 
In  order  to  render  the  company  liable  for 
money  entrusted  to  the  master  and  lost  by 
him,  it  must  be  clearly  proved,  that  they 
have  held  themselves  out  to  the  public  as 
common  carriers  of  money  for  hire;  and 
have  authorized  the  master  to  contract  on 
their  account  [6  Wend.  835.]  U,  8,  On, 
Ct,  (Mass,)  1841,  Citizens'  Bank  e.  Kantucket 
Steamboat  Co.  2  Story  C,  Ct,  16. 

6.  Where  the  usual  course  of  a  tnn8po^ 
tation  company's  business  is  to  forward  goods 
beyond  its  route  by  sailing  vessels,  it  is  not 
liable  for  not  forwarding  a  particular  article 
by  steam  vessel,  unless  the  direction  to  do 
so  be  clear  and  unambiguous.  Mast,  Ai- 
preme  Ct.  1858,  Simkins  «.  Korwich  &  New 
1  London  Steamboat  Co.  11  Cush.  108. 
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KOXZCOE. 

1.  To  a  braneli.  A  notice  of  an  act  of 
l>aiikniptcj  given  to  the  Bank  of  England, 
in  London,  in  time  for  commnnication  to  be 
made  to  the  branch  banks,  is  sufficient  to 
bind  the  bank,  in  respect  of  traasacti(His 
-with  the  bankrupt,  at  any  of  the  branch 
h&nkB  of  that  establishment  E.  R  1885, 
IV^illis  «.  Bank  of  England,  4  AM,  AE.%i\ 
1  Ban.  &  F:  620;  5  Nw.  <6  if.  478. 

5.  To  the  board  of  direetors.  Notice  to 
the  directors  of  a  corporation,  which  assem- 
Ued  as  a  board,  is  notice  to  their  successors, 
and  to  the  corporation,  although  notice  to 
an  indiyidual  director  who  has  no  duty  to 
perform  in  relation  to  the  subject  of  the 
notice,  is  not  a  good  constructive  notice  to 
the  coiporation.  N.  F.  Chancery,  \mZ,  Ful- 
ton Bank  o.  N.  T.  and  Sharon  Canal  Co.  4 
Paige,  127. 

8.  Notice  to  the  board  of  directors  of  a 
bank  is  notice  to  the  bank.  And  no  subse- 
quent change  in  the  persons  composing  the 
board  will  prevent  the  bank  from  being 
affected  by  such  notice.  U.  8.  Supreme  Ct, 
1828,  Mechanics'  Bank  of  Alexandria  o.  Se- 
ton,  1  Pet.  299. 

4.  Ejiowledge  of  a  material  fact  commu- 
nicated by  a  bank  director  to  the  board,  at 
a  regular  meeting,  is  notice  to  the  bank. 
iH.  Supreme  Ct.  1840,  Bank  of  Pittsburg  v. 
Whitehead,  10  WatU,  897. 

&  Upon  a  question  whether  the  acts  of  a 
president  of  a  corporation  were  permitted  or 
ratified  by  the  corporation,  evidence  of  what 
took  place  at  meetings  of  the  board  of  mana- 
gers, when  engaged  in  the  business  of  the 
company,  in  regard  to  the  doings  of  the  pres- 
ident, is  undoubtedly  admissible;  as  show- 
ing notice  to  the  corporation  of  the  powers 
which  its  officer  was  exercising.  Notice  to 
the  board  would  be  notice  to  the  corpora- 
tion. N.  T.  Ct  of  Appeals,  1863,  Olcott  «. 
TiogaR  R  Co.  27  N.  T.  646. 

6.  But  evidence  of  conversations  had 
with  individual  members  of  the  board  would 
be  inadmissible.    lb. 

7.  As  a  general  rule,  what  the  directors  of 
a  corporation  know  regarding  matters  affect- 
ing Uie  interests  of  the  corporation,  the  cor- 
poration will  be  held  to  know.  And  knowl- 
edge on  the  part  of  the  directors  may  be 
inferred  from  circumstances,  and  it  is  not 
always  necessary  to  show  it  by  direct  proot 


Conn.  Supreme  Ct.  1862,  Toll  Bridge  Co.  «. 
Betsworth,  80  Conn.  880. 

8.  To  an  indlTidoal  director.  Notice 
which  a  director  of  an  insurance  company 
receives  privately,  or  by  public  rumor,  and 
does  not  communicate  to  the  board,  is  not 
binding  on  the  company.  Md,  Ct,  of  Appeals, 
1857,  General  Ins.  Co.  of  Maryland  «.  United 
States  Ins.  Co.  of  Baltimore,  10  Md.  617; 
Md.  Chancery,  1851,  United  States  Ins.  Co.  «. 
Shriver,  8  Md.  Ch.  Dec  881. 

9.  Funds  of  a  corporation  were  by  the  di- 
rectors placed  under  the  control  of  a  finance 
conmiittee.  B.,  one  member  of  this  commit- 
tee, was  president  of  the  corporation  and  a 
director  of  the  F.  bank ;  and  C,  another 
member  of  the  conmiittee,  was  also  president 
of  the  bank.  The  finance  conunittee,  B.  and 
C.  being  present,  authorized  the  fund  to  be 
deposited  in  the  F.  bank,  subject  to  be  drawn 
out  only  by  the  finance  committea  B.  made 
the  deposit,  entering  his  own  name  in  the 
books  of  the  bank,  as  the  one  in  which 
checks  would  be  drawn;  and  he  afterward 
drew  out  the  money  for  his  own  use,  and  be- 
came insolvent. 

EAd,  1.  That  notice  to  an  individual  di- 
rector, having  no  duty  in  relation  to  the  no- 
tice, is  not  notice  to  the  corporation.  There- 
fore the  knowledge  which  B.  and  C.  acquired 
at  the  meeting  of  the  finance  committee  that 
the  fund  was  only  to  be  drawn  by  the  finance 
committee,  was  not.  of  itseli^  notice  to  the 
bank  that  B.  was  not  authorized  to  draw  the 
money. 

2.  That  if  C.  had  had  personal  knowledge 
that  B.  had  left  his  individual  signature  on 
the  book,  it  would  have  been  his  duty  as 
president  of  the  bank  to  have  notified  the 
teller  of  the  facts  known  to  him  as  member 
of  the  finance  conunittee,  and  to  have  for- 
bidden them  firom  paying  individual  checks 
of  B.,  and  his  fSEulure  to  do  so,  would  have 
made  the  bank  liable  to  pay  the  fund  again. 

8.  That  there  being  no  proof  that  C.  had 
such  knowledge,  the  bank  was  protected  in 
its  payment  of  B.'s  check.  N.  Y.  Chancery, 
1888,  Fulton  Bank  «.  iftew  York  &  Sharon 
Canal  Co.  4  Paige,  127. 

10.  The  publication  of  notice  of  a  copart- 
nership dissolution  in  a  newspaper,  though 
it  reaches  a  director  of  the  bank,  is  not  in  it- 
self actual  notice  to  the  bank.  To  charge 
the  corporation,  it  should  be  shown  that  the 
director  was  agent  of  the  bank  in  respect  to 
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the  tranBaction,  or  that  the  notice  was  given 
to  him  as  director  that  he  might  commmii- 
cate  it.  N.  T.  Supreme  Ct.  1841,  National 
Bank  d.  Norton,  1  HiU^  572. 

11.  The  rule  should  be  the  same  even 
though  he  had  actual  notice.  N,  T,  Su- 
preme Ct  1842,  Bank  of  U.  S.  «.  Davis,  3  Id. 
461. 

12.  Although  notice  to  one  of  a  board  of 
directors,  in  the  same  transaction,  or  express 
notice,  is,  in  general,  notice  to  the  company, 
yet,  the  fact,  that  one  of  a  firm  is  a  director 
in  a  banking  company,  but  takes  no  active 
part  in  the  business  of  the  bank,  is  no  notice 
to  such  bank  of  the  dissolution  of  such  part- 
nership, or  the  retiring  of  one  of  its  partners. 
C,  P.  1846,  Ppwles  «.  Page,  8  0,  B.  16. 

13*  —  when  not  acting  for  the  corpora- 
tion. Where  a  director  is  not  engaged  in  the 
business  of  the  bank,  notice  to  him  will  not 
be  deemed  notice  to  the  bank.  Thus,  where 
one  of  the  directors  of  a  bank,  who  were  au- 
thorized, when  money  was  abundant,  to  so- 
licit and  procure  notes  for  discount,  obtained 
a  note,  under  pretence  of  getting  it  discount- 
ed for  the  maker,  at  a  time  when  money  was 
scarce,  and  pledged  it  to  the  bank  for  a  loan 
to  himself,  and  the  maker  knew  that  the  di- 
rector was  authorized  by  the  bank  to  pro- 
cure notes  for  discount  only  when  money 
was  abundant, — Edd^  that  the  director  had 
exceeded  his  authority  in  the  transaction, 
and  that  the  bank  was  not  bound  by  his 
fraudulent  conduct ;  and  that,  as  he  did  not 
act  in  his  capacity  of  director  in  procuring 
the  discount,  the  bank  was  not  affected  by 
his  knowledge  of  the  circumstances  under 
which  he  received  the  note,  and  might  recov- 
er of  the  maker.  M<u».  Supreme  Ct,  1889, 
Washington  Bank  d.  Lewis,  22  Pick.  24 ;  S. 
P.  C<mn,  Supreme  Ct  1857,  Farmers  &  Citi- 
zens' Bank  v.  Payne,  25  Conn,  444 ;  Farrell 
Foundry  Co.  c.  Dart,  26  Conn,  376 ;  2£d.  Ct.  of 
AppealSy  1857,  (General  Ins.  Co.  v.  TJ.  S.  Ins. 
Co.  10  Md.  517.  . 

14.  The  circumstance,  that  the  indorser  of 
a  discounted  note,  w^  a  director  in  the  bank 
by  which  it  was  discounted,  will  not  be 
deemed  constructive  notice  to  the  bank  that 
the  note  was  made  for  his  accommodation. 
Mobs.  Supreme  Ct,  1837,  Commercial  Bank  «• 
Cunningham,  24  Pick.  270. 

15.  A  executed  a  note  in  blank,  and 
handed  it  to  B,  a  bank  director,  to  be  filled 
up  with  the  sum  pf  about  $500,  and  used  in 


the  renewal  of  a  note  of  A  of  corresponding 
amount,  held  by  •.he  bank.  B,  in  violation 
of  the  trust  reposed  in  him  by  A,  filled  up 
the  note  for  a  much  larger  sum,  and  offered 
it  to  the  bank  to  be  discounted  for  his  own 
use.  The  note  was  discounted  by  the  bank, 
B  sitting  as  one  of  the  board  of  direeton 
when  the  note  was  taken  by  the  bank ;  but  he 
did  not  communicate  any  of  the  facts  here 
stated  to  any  other  director ; — Edd,  that  A 
was  liable  to  the  bank  on  the  note.  Ala.  B^- 
prem/e  Ct.  1847,  Terrell «.  Branch  Bank  at 
Mobile,  12  Ala.  N.  S.  502. 

16.  In  order  to  affect  a  cor]>oration  by  the 
knowledge  of  a  fact  on  the  part  of  one  of  its 
directors,  it  is  necessary  that  he  should  have 
such  knowledge  while  acting  offidaUy  in  the 
business  of  the  corporation,  unless  he  is  act- 
ing at  the  time  under  some  special  authority 
conferred  on  him,  other  than  what  he  would 
possess  as  merely  one  of  its  directors.  There- 
fore, where  a  defective  deed  had  been  re- 
corded, purporting  to  convey  certain  land, 
and  one  of  the  directors  of  a  corporation 
which  had  acquired  an  equity  of  redemption 
in  the  premises,  not  acting  as  agent  of  the 
corporation,  and  having  no  management  of 
its  business  otherwise  than  as  a  director, 
went  to  the  town  records  for  the  purpose  of 
ascertaining  the  situation  of  the  land,  and 
there  saw  the  record  of  the  deed,  but  did 
not  inform  the  corporation  or  any  of  its 
agents  thereof, — Hdd^  that  the  corporation 
was  not,  by  reason  of  these  facts,  chargeable 
with  any  knowledge  of  the  deed.  Cotin. 
Supreme  Ct  1857,  Fairell  Foundry  Co.  t. 
Dut,  36  C(mn,  376. 

17*  A  corporation  taking  mortgagee  subse- 
quent in  date  to  an  unrecorded  deed  of  the 
mortgaged  premises,  are  not  charged  with 
constructive  notice  of  such  deed  by  the  &ct 
that  the  grantor  and  mortgagor  was,  at  the 
date  of  the  deed,  and  at  the  time  of  executing 
the  mortgages,  a  director  in  the  corporation, 
where  he  did  not  act  in  the  transaction  as 
their  agent  N.  F.  Suprems  Ct.  Sp.  T.  1858, 
La  Farge  Fire  Ins.  Co. «.  Bell,  22  Bat^.  51 

18.  —  when  acting  for  them.  If  a  bank 
director  act  in  behalf  of  the  bank  in  a  trans- 
action for  its  benefit,  notice  to  him  at  the 
time,  of  any  fact  material  to  such  trans- 
action is  notice  to  the  bank.  Vt.  Supreme 
Ct  1859,  Smithy.  South  Royalton  Bank,  83 
Vt  341. 

19.  Notic6  to  one  of  the  directors  of  a 
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bank,  while  engaged  in  its  business,  is  no- 
tice to  the  bank.  Thus,  where  one  of  the 
directors,  a  note  being  sent  to  him  as  such, 
for  the  benefit  of  a  third  person,  procured  its 
discount  by  the  board  as  his  own,  and  appro- 
priated the  proceeds, — Heldy  that  the  bank 
had  notice  of  the  fraud,  snd  could  not  re- 
cover.   N,  F.  Supreme  Ct.  1842,  Bank  of  U. 

8.  V.  Davis,  2  MU,  451.  And  see  North  River 
Bank  v.  Aymar,  8  Id.  262 ;  Fulton  Bank  o. 
Benedict,  1  HaU,  480 ;  United  States  Ins.  Co. 
V.  Shriver,  8  Md,  Ch.  Dee.  881. 

20.  —  when  acting  in  fhind  of  the  oom- 
panj.  A  director  having  purchased  lands 
from  a  corporation,  united  with  others  in 
forming  a  new  corporation,  he  subscribing 
for  almost  all  of  the  stock  therein,  and  be- 
coming one  of  its  officers  and  directors,  and 
on  the  next  day,  in  pursuance  of  one  entire 
plan,  conveyed  the  same  lands  to  the  new 
company  in  payment  of  his  subscription  for 
such  stock.  Held,  that  the  new  company 
was  affected  with  notice  of  the  circumstances 
impairing  the  title  of  the  party  so  convey- 
ing the  lands  to  it,  and  could  not  claim  to 
be  a  &07ia,;2(20  purchaser  without  notice.  Md. 
Ot,  of  Appeals,  1860,  Hoffman  &c.  Co.  v. 
Cumberland  &c.  Co?  16  Md.  456. 

21.  The  directors  of  a  bank,  in  order  to 
continue  themselves  in  office,  purchased 
stock  sufficient  to  insure  them  the  control, 
and  transferred  it  in  trust  for  the  bank,  pay- 
ing the  premium  with  proceeds  of  their  in- 
dividual notes  discounted  by  the  bank.  Bdd, 
that  the  guilty  knowledge  of  the  directors 
was  not  notice  to  the  bank  of  the  illegal 
withdrawal  of  the  capital  stock,  so  as  to  pre- 
clude the  bank  from  recovering  on  the  notes. 
K  r.  Superior  Ct.  1828,  City  Bank  of  K  Y, 

9.  Barnard,  1  EdU,  70. 

22.  To  officers  generally.  Knowledge 
acquired  by  officers  of  corporation  in  dis- 
charge of  official  duties,  knowledge  of  the 
the  corporation, — see  Mechanics'  Bank  v. 
Schaumburg,  88  Mb.  228. 

28«  Where  notice  was  required  to  be 
given  by  the  insured  to  an  insurance  com- 
pany of  a  loss  by  fire,  and  it  appeared  that 
the  president  and  a  director  of  the  company 
visited  the  place  where  the  fire  was, — Elsld, 
that  this  constituted  a  sufficient  notice  to 
bind  the  company,  and  that  the  assured 
might  well  be  excused  from  giving  further 
notice.  Jf.  J.  Supreme  Ot,  1882,  Roumage 
r.  Mechanics'  Fire  Ins.  Co.  1  Cfreen,  110. 


24,  Where  a  trust  deed  executed  by  a 
moneyed  corporation,  transferring  assets  to 
secure  their  bonds,  recited  that  the  provi- 
sions of  the  statute  relative  to  such  transfers 
had  been  fully  complied  with ;  and  the  pur- 
chasers of  the  bonds,  to  whom  a  counterpart 
of  it  had  been  furnished,  were  amured  that 
the  recital  was  true, — Held,  that  there  was 
no  actual  notice  of  non-compliance,  and  that 
the  mere  omission  to  inquire  whether  the 
statute  had  not  been  violated,  did  not  make 
them  chargeable  with  notice;  but  that  an 
officer  of  the  corporation,  whose  duty  as  such 
it  was  to  have  known  the  facts,  was  charge- 
able with  notice.  N.  T.  Superior  Ct.  1849, 
Palmer  v.  Tates,  8  Sandf.  187, 154. 

25.  If  a  person  employed  by  a  railroad 
company  at  the  time  of  an  accident  alleged 
to  have  been  caused  by  his  negligence,  was 
an  habitual  drunkard,  evidence  that  he  was 
generaUy  reputed  to  be  such  in  the  place 
where  he  lived  is  competent,  not  for  the  pur- 
pose of  showing  the  fact  that  he  was  intem- 
perate, but  for  the  purpose  of  showing  that 
his  intemperate  habits  ought  to  have  been 
known  to  the  officers  of  the  corporation. 
Mass.  Supreme  Ct.  1866,  GUman  o.  Eastern 
R.  R.  Co.  18  AUen,  488. 

2^  To  president.  Notice  to  the  president 
of  a  banking  corporation,  that  stock  stand- 
ing upon  the  books  of  the  bank  in  the  name 
of  one  person,  is  held  by  him  in  trust  for 
another,  should  be  considered  as  notice  to 
the  corporation.  And  it  is  not  necessary,  in 
order  to  affect  the  corporation  with  notice  of 
such  trust,  that  there  should  have  been  a  frill 
communication  of  all  the  circumstances  con- 
nected with  it ;  it  is  enough,  in  such  case,  if 
the  party  be  put  upon  inquiry.  Vt.  Supreme 
Ot  1847,  Porter  v.  Bank  of  Rutland,  19  Vt 
410. 

27.  In  an  action  against  a  bank,  a  letter 
written  to  the  plaintiff  by  the  president  of 
the  bank,  although  signed  by  a  third  person, 
is  evidence  for  the  plaintiff  to  prove  a  knowl- 
edge in  the  bank  of  the  facts  stated  in  the 
letter.  Fa.  Supreme  Ot  1844,  Conmiercial 
Bank  «.  Wood,  7  Watts  <£  S.  89. 

28,  —  when  not  acting  for  the  corpora- 
tion. Neither  the  acts  nor  knowledge  of 
the  officer  of  a  corporation  will  bind  it  in  a 
matter  in  which  he  acts  for  himself,  dealing 
with  the  corporation  as  if  he  had  no  official 
relations  with  it.  Thus  where  the  president 
of  a  corporation  executed  to  some  of  its  di- 
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rectora,  in  trnst  for  it,  a  mortgage  of  land  to 
which  hiflwife  had  an  equitable  title  by  un- 
recorded deed,  the  same  having  been  paid 
for  ont  of  her  separate  estate, — Eddy  that 
tiie  mortgagor's  knowledge  of  hia  wife's 
equities  wonld  not,  on  account  of  his  official 
position,  be  considered  as  knowledge  of  the 
corporation,  and  could  not  affect  its  rights 
unless  shown  to  have  been  communicated  to 
its  managing  agents.    McL  Ct,  of  AppedU, 

1853,  Winchester  v.  Baltimore  &  Busqueban- 
nah  R.  R.  Co.  4  Md.  281. 

29.  Information  given  to  A.  in  dealing 
with  him  as  a  member  of  his  firm  of  A.  &  B. 
is  not  notice  to  a  corporation  of  which  he  is 
president.  JV.  F.  Supreme  Ct,  1857,  Miller 
9.  Illinois CentialR  R  Co.  24  Barb,  812. 

80.  To  cashier.  Notice  to  a  cashier  is  no- 
tice to  the  bank.  JT.  J.  Ct,  of  Chancery,  1888^ 
Trenton  Banking  Co.  «.  Woodruff  1  Green 
CK  117.  And  see  Branch  Bank  at  HuntsviUe 
e.  Steele,  10  AJa,  K  8,  915. 

81*  Information  communicated  to  a  cashier 
may  be  presumed  to  have  been  communicated 
by  him  to  the  managers.  N,  T,  Ct,  of  Appeals, 
1849,  New  Hope  &  Delaware  Bridge  Co.  v. 
Phcenix  Bank,  8  JT.  T.  (8  CofMt,)  156. 

82.  To  secretary  of  Insurance  company. 
The  charter  of  an  insurance  company  provid- 
ed that  if  any  other  insurance  should  be  ob- 
tained on  any  property  insured  in  the  com- 
pany, notice  thereof  should  be  given  to  the 
secretary,  and  the  consent  of  the  directors  ob- 
tained, otherwise  the  policy  issued  by  this 
company  should  be  void.  The  evidence  show- 
ed that  the  secretary  knew  of  and  suggested 
the  second  insurance,  and  that  two  of  the 
directors  actually  consented  to  the  same,  and 
the  others  stood  by  and  saw  what  was  going 
on.  ffeldj  that  the  evidence  was  competent 
to  show  both  notice  and  consent  within  the 
requirements  of  the  charter.  Jf.  K  Superior 
Ct.  1852,  Goodall «.  New  England  Mut.  Fire 
Ins.  Co.  5  Foit,  169. 

33.  Where  notice  of  a  loss  by  fire  was  re- 
ceived at  the  office  of  the  company  four  days 
after  the  occurrence,  and  the  secretary  mak- 
ing no  objection  to  its  sufficiency,  informed 
the  insured  that  steps  toward  adjustment 
would  be  taken,  but  the  company  based  their 
refusal  to  pay  the  loss  exclusively  on  other 
grounds, — Held,  that  all  objection  to  the  no- 
tice was  thereby  waived.    N,  J,  Supreme  Ct, 

1854,  Schenck  «.  Mercer  County  Mut  &c, 
Ins.  Co.  4  Zabr.  447. 


84.  To  agents.  The  rule  that  notice  to 
the  agent  is  notice  to  the  principal,  where  it 
is  the  duty  of  the  agent  to  act  upon  such  no- 
tice, or  to  conmiunicate  it  to  his  priDdpal  in 
the  proper  discharge  of  his  duty  as  agent,  ap- 
plies to  the  agents  of  corporations  as  wdl  as 
others.*  N.  T,  Chancery,  1888,  Fulton  Bank 
o.  N.  T.  &  Sharon  Canal  Co.  4  Paige,  127. 

86.  When  several  agents  are  employed  by 
a  bank  with  distinct  and  separate  duties,  the 
knowledge  of  one  of  those  agents  of  the  resi- 
dence of  an  indorser,  who  was  not  the  proper 
agent  to  give  notice,  is  not  the  knowledgeof 
the  bank,  and  therefore  cannot  be  set  np  to 
charge  negli gence  in  giving  notice.  J(tM.  Ct 
ofErrore,  1849,  Goodloe  v.  Godley,  18  BmeL 
A  M.  288. 

86*  That  persons  appointed  on  behalf  of 
the  company,  to  do  only  particular  work,  are 
the  proper  persons  to  whom  notice  that  tho 
work  is  done  to  the  injury  of  others,  should 
be  given,  in  order  to  charge  ^e  corporation, 
— see  Black  «.  Camden  &  Amboy  R  R  Co.  45 
Barb.  {K  T,)  40 ;  Nashville  &  Chattanooga 
R  R  Co.  o.  Elliott,  1  CoUw.  611. 

87.  To  engineer.  Notice  to  the  engineer 
of'  a  bridge  company,  who  was  appointed  to 
supervise  and  direct  the  work  of  the  constmo- 
tion  of  the  bridge,  of  an  alteration  in  the 
structure,  supposed  by  the  builder  to  be  an 
improvement,  is  notice  to  the  company,  i^ 
Supreme  Ct.  1850,  Danville  Bridge  Ca  «. 
Pomroy,  15  Pa,  St,  151. 

88.  To  stockholders.  Knowledge  of  fiu;tB 
by  a  mere  atockholder  in  an  incorporated 
manufacturing  company,  turnpike,  canal 
company,  or  bank,  is  not  notice  to  the  corpo- 
ration of  the  existence  of  those  fiMsts.!   Matt. 


*  For  the  application  of  this  general  nUe  to  corpontloB^ 
lee  also,  Bank  «.  Whitehead,  10  ITaMc,  89T ;  Boggt  c.  Un* 
oaater  Bank,  7  Wattt  S8.ZM;  Danyffle  Bridge  Go.  e  Pan- 
roy,  16  Pa.  SL  tS\  ;  MoBwen  «.  Montgomery  Coontr  Mot. 
Ine.  Oo.  IS  Jffm,  101 ;  Oonro  «.  Port  Henry  Iron  Co.  19  3ar^ 
(JT.  7.)  97;  Onmberland  Coal  Co. «.  Sherman,  80  AI.598, 
OSO;  Trenton  Banking  Oo.  «.  Woodroff,  1  Grttm  {^.J-) 
117;  Wlng«.HarT^,6Z>0fl^.jr.««(?.866;t7Av.X.4 
^.140. 

t  The  role,  that  notioe  to  one  partner  In  an  ordlnvy  trtd* 
Ing  partnership  ii  notioe  to  all  the  partaen,  does  not  ap|ilj 
to  an  Etagllah  Joint  stock  oonpany.  V,  Ok.  CLlBSB,M*0»r 
rew*i  Estate  Act,  81  JBmv,  88. 

Where,  therefore.  P.,  one  of  the  partners  of  a  Ann  vbleh 
was  a  onstomer  of  a  Jdnt  stock  banking  company,  «m  ftls^ 
one  of  the  dlreelon  of  the  company,  but  his  beinf  dlredor 
gaTe  him  no  management  of  the  *^"^ng  aooooals,  vblcfc 
were  conducted  by  the  manager  whh  the  concnncnce  of  thrao 
managing  direotora,  of  whom  O.  was  not  one,  and  the  Sns 
dlssolred  partnenhlp,— J7e/<f ,  that  n*s  knowledge  of  mdk 
dlsiifthitlfln  did  not  oiHimte  aa  notice  thewwrf  to  the  baiklni 
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Supreme  Ct,  1840,  Honsatonic  Bank  «.  Mar- 
tin, 1  MeU.  294 ;  Pa.  Supreme  Ct,  1840,  Bank 
of  Pittsburgh  «.  Whitehead,  10  WatU,  897; 
1842,  Union  Canal  Co.  t>,  Loyd,  4  WatU  dbS. 
898. 

89.  The  knowledge  of  stockholders  in 
a  coiporation,  who  were  the  former  owners 
of  the  corporate  property,  will  not  affect  the 
corporation  with  notice  of  a  lien  attaching  to 
the  property,  when  there  are  other  persons 
who  became  stockholders  in  ignorance  of  the 
clainL  U,  8.  Dut.  Ct,  {Mcue,)  1854?  The 
Admiral,  8  Law  B^.  K  8,  91. 

40*  A  notice  to  a  stockholder,  or  to  a 
party,  who  subsequently  becomes  an  officer 
of  the  corporation,  is  not  notice  to  the  com- 
pany, and  the  fact  of  his  subsequent  eleyation 
to  office  will  not  make  it  obligatory  upon 
him  to  transmit  that  notice,  previously  re 
ceiyed,  to  the  company.    Tb. 

41.  To  a  member.  Notice  to  a  corporator 
is  not  notice  to  the  corporation,  unless  he 
is  constituted,  by  the  charter  or  by-laws, 
an  organ  of  communication  between  the  cor- 
poration and  those  who  deal  with  it  Pa,  Su- 
preme Ct,  1840,  Bank  of  Pittsburgh  «.  White- 
head, 10  Watts,  897 ;  1848,  Custer  ©.  Tomp- 
kins County  Bank,  9  Pa.  8t,  27. 

As  to  the  application  of  the  law  of  Estop- 
pel^  and  Batiflcationy  to  the  dealings  of  cor- 
porations, see  those  titles. 


0FFICEB8* 

[TUs  chapter  embnoes  matters  relattre  to  corporate  offloen 
in  general  It  treats  of  how  ofBcers  are  wntHtuted^  ez- 
oepi  that  ELacnom  is  a  separate  tltle^— of  the  UtU  of  a 
corporate  oflBcer  to  his  office,  and  how  It  may  be  questlooed 
and  tried,— the  power§  of  officers  considered,  as  distin- 
guished lh>m  the  powers  of  the  corporation, — itkeHrrighit^ 
including  compensation,— their  HabHUy  to  the  corpora- 
tion or  to  persons  Interested  In  or  dealing  with  the 
corporation,  or  to  criminal  punishment  for  their  official 
acts,— and  the  determination  of  office.  But  the  liability 
of  an  officer  upon  a  contract  which  he  has  made  for 
the  corporation,  but  upon  which  they  cannot  be  charged, 
la  under  Govnucrs,  and  his  liability  in  place  of  the 
corporation  for  debts  which  they  are  unable  to  pay  is 
imder  ImnrmvAL  uaboitt.  The  interpretation,  effect, 
and  enfbrcement  of  bonds  giren  by  officers  to  the  corpora- 
Han  Is  under  SBCUBimSi  And  the  chapter  is  confined  to 
matters  relating  to  corporate  officers  generally.  Cases 
bearing  upon  a  single  office  having  a  familiar  title,  axe 
under  such  title ;— «.  g.  Dbicttob  ;  pRBOBirT.  And  matters 
applicable  to  officers  of  a  single  class  of  oorpoiations,  are 
ondar  the  thle  of  that  dasa.] 
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L  How  COKSTITXTTED. 

n.  Thb  tftlb  to  officb. 

1.  How  guettioned  and  Pried, 

2.  Officers  de  facto. 

m  POWEBS  Ain>  DUTIES. 

1.  In  generoL 

2.  Particular  pavoen, 
TV,  Rights. 

y.  LlABIIJTIES. 
VI.  DbTBBMINATIOK  of  OFFICE. 

1.  Besifffiation, 

2.  ^hspiratien, 

8.  BmawH,    Bestoration. 

I.  How  Constituted. 

1.  Nature  of  their  ftinction.  That  the 
ofScers  of  a  private  corporation  hare  no 
franchise  in  their  offices,  but  are  the  mere 
ministerial  agents  of  the  corporation,  to  con- 
duct its  business  for  the  benefit  and  under 
the  authority  of  the  corporation ;  and  hence 
they  may  be  appointed  or  remoyed  by  the 
stockholders  at  any  general  meeting,  when- 
ever the  welfare  of  the  corporation  requires 
it, — see  Burr  v,  McDonald,  8  Oratt.  215. 

2.  That  the  office  of  treasurer  of  a  munic- 
ipal  corporation  is  not  a  civil  office  within: 
a  constitutional  provision  that  no  clergyman 
shall  be  capable  of  holding  any  civil  office 
within  the  State, — State  v,  Wilmington  City 
Council,  8  Barring,  294. 

For  the  distinction  between  Agents,  Offl- 
oers  and  Servants,  and  the  law  of  AoEinrs 
and  SEBYAin'B,  see  those  titles. 

8.  Whois  a  corporate  officer.  That  a  pro- 
fessor is  not  properly  an  officer  of  the  college 
corporation,  but  a  person  in  its  employment, 
— see  Union  County  v,  James,  21  Pa,  8t,  525. 
Compare  Exp,  Bailey,  27  Eng,  L,  A  Eg,  190, 

4.  Who  is  an  annual  officer*  Tho^mere 
fact  that  an  agent  is,  in  some  respects,  the 
deputy  of  annual  officers,  by  no  means  proves, 
that  he  is  an  annual  officer  himself;  for  it 
may  be  that  his  appointment  was  made  to 
remedy  the  inconvenience  of  annual  officers, 
and  the  deficiency  of  service  which  may.  re- 
sult from  the  casual  interruption  of  an  election.. 
See  Curling  «.  Chalklen,  8  Mavle  d  8,  502. 

6.  Where,  by  the  charter  of  a  bank,  the 
directors  are  to  be  chosen  annually,  and  they, 
"  for  the  time  being,  have  power  to  appoint 
a  cashier,  and  such  other  officers  under  them, 
as  may  be  necessary  for  executing  the  busi* 
ness  of  said  corporation,*'  a  cashier  appointed 
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by  them  ib  an  officer  of  the  corporaticm,  the 
dnration  of  whose  office,  in  the  absence  of  an 
express  limitation,  is  limited  only  by  the  du- 
ration of  the  charter.  But  he  is  liable  to  be 
lemoyed  by  the  directors  as  occasion  may  re- 
qnire,  and  is  not  necessarily  an  annual  officer. 
Md.  Ct,  of  Appeals^  1827,  Union  Bank  of 
Maryland  v.  Ridgely,  1  ffarr,  A  G.  824, 481 ; 
8.  P.  Dedham  Bank  «.  Chickering,  8  Pick, 
885 ;  Exeter  Bank  «.  Rogers,  7  N.  K  21 ; 
Thompson  v.  Toung,  2  OhiOf  884. 

6.  Eligibility.  A  by-law  which  enlaiges 
the  number  of  those  who,  by  the  charter  of 
the  corporation,  are  eligible  to  office,  is  con- 
tradictory to  the  charter  and  therefore  yoid. 
K.  B.  1741,  Rex  ©.  Mayor  of  Weymouth,  7 
Mod,  878. 

7*  That  a  by-law  which  would  render  a 
class  of  persons  eligible  to  office  who,  by  the 
charter,  are  ineligible,  is  bad, — see  Rex  «. 
Bumstead,  2  Bam,  A  Ad,  699 ;  Rex  «.  Spen- 
cer, 8  Burr.  1827. 

8«  That  courts  will  not  add  by  construc- 
tion to  the  causes  specified  in  a  statute  as 
rendering  a  person  ineligible  to  office  in  a 
municipal  corporation,—- see  Rex  o.  Chitty,  5 
Ad.  A  E.  609 ;  2  Ea/r.  A  W.  899;  1  Neo.  A 
P.  78. 

See  Elbctiohb. 

9«  Appointment.  Authority  may  be  con- 
ferred upon  a  corporate  officer  to  act  in  a 
class  of  cases,  by  a  single  resolution  of  the 
directors,  as  well  as  by  a  separate  resolu- 
tion for  each  case.  N.  T,  Supreme  Ct.  1861, 
Elwell  V.  Dodge,  88  Bmrb,  886. 

10.  That  two  persons  may  be  appointed 
to  be  treasurers  under  a  power  reserred  in 
articles  of  association  to  appoint  a  treasur- 
er,— see  Sharp  ©.  Warren,  6  Ptice^  131. 

11.  Where  an  officer  of  a  corporation  is 
appointed  at  a  corporate  meeting  held  at 
the  time  and  place  specified  in  the  by-laws, 
and  enters  upon,  and  discharges  the  duties 
of  his  office,  so  long  as  he  voluntarily  re- 
mains its  incumbent,  to  the  satisfaction  of 
all  parties  concerned,  the  fact  that  the  rec- 
ords of  the  corporation  do  not  show  that 
such  meeting  was  called,  or  that  a  minority 
of  the  stock  was  there  represented  according 
to  the  requirements  of  the  by-laws,  is  an  ap- 
parent defect  only,  in  his  appointment,  and 
cannot  be  set  up  by  the  corporation  to  de- 
feat a  recoyery  of  just  compensation  for  the 
flemcea  rendered  by  him  in  this  business, 
and  of  which  they  had  the  benefit    Ft  Bu- 


preme  Ct.  1868,  Waite  o.  Windham  County 
Mining  Co.  86  Ft.  18. 

12.  Acceptance.  The  acceptance  of  office 
by  the  members  of  one  <^  the  Realties  of  an 
old,  under  a  new  corporation,  does  not  in 
law  amount  to  a  resignati<m  of  their  offices 
under  the  former,  nor  to  a  dissolution  arsaa- 
pension  of  its  franchises.  Md.  Ct.  of  Ap- 
peals^ 1888,  Regents  of  Uniyersity  of  Mary- 
land «.  WiUiams,  9  04UAJ.  865. 

18«  ReftiaaL  The  neglect  to  be  swon 
into  an  office  for  a  great  length  of  time,  e.  g. 
above  twenty  years  after  the  party  is  deeted, 
may  be  deemed  a  waiver  or  refusal  to  accept 
the  election  by  the  party  elected.  K.  R 
1786,  Rex  «.  Jordan,  Cos.  temp.  Hardw.  225. 

14«  Taking  oatii  of  office.  A  coipontioa 
may  for  their  own  security,  make  a  by-law 
requiring  their  clerk  to  be  sworn ;  but  can- 
not avail  themselves  of  his  omission  to  take 
the  oath  for  the  purpose  of  setting  aside  the 
title  of  a  honajide  purchaser,  on  the  ground 
that  his  deed  had  not  been  recorded  by  their 
duly  qualified  clerk.  Mom,  Supreme  Ct,  1829, 
Hastings  «.  Bluehill  Turnpike  Coiporation, 
9  Pic*.  80. 

lh%  /tMMM  that  an  officer  cannot  adminia* 
ter  an  oath  to  himself  as  a  candidate,  ao  as 
to  authenticate  and  complete  his  own  eIe^ 
tiouj^^see  Rex  v.  Nance,  dted  4  Burr.  2182; 
Rex  e.  Harper,  5  E<mt,  d08. 

As  to  (MBclal  BondS)  see  Secubitiis. 

n.  The  Title  to  Office. 
1.  How  questioned  and  tried. 

16.  By  coUateral  action.  The  aetnal 
legal  right  of  an  incumbent  of  an  office  can- 
not be  tried  in  a  collateral  action  between 
third  parties.  Mich.  Supreme  Ct.  1866, 
Pacey  «.  Fuller,  13  Mich.  527. 

17.  By  action  of  ejectment.  An  action 
in  the  nature  of  ^ectment  cannot  be  brougbt 
in  the  name  of  a  corporation  byperaons 
claiming  to  be  its  legal  trustees,  agaiDatpe^ 
sons  who  also  claim  to  be  its  legal  trustees, 
and  who  hold  the  land  only  as  such.  It  ia 
not  proper,  in  such  an  action,  to  decide  god- 

*  A  mandamna  lithe  proper  remadj  to  coMpdttepnfcr 
offlcer  to  artmtntrter  the  oeth  of  dHce.  AGhlcjr*a0iae,4<iM. 
iV.SB. 

k  sweftring  fai,  and  nothlag  mom,— JTelil,  to  be  a  atf* 

dent  naer  of  an  office,  to  natainanlnfonnatloo  in  thenatve 

of  a  qvo  warranUOf  wlthoat  any  poaavaton  bdag  ahova. 

JT.  B,  1808,  Bez  v.  Hanrood,  8  Jkut,  177;  180S,  Bei  e. 

lTMe,4JSM<,887.   See  Sex  v.  fiwyer,  10  Airm  4  C  48& 
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flictmgclaimB  to  office.*  N.  T.  Supreme  Ct. 
1859,  Parish  of  Heliport  v.  Tooker,  29  Barb, 
256. 

18.  —  of  repleYin*  The  right  or  title  to  an 
office  cannot  be  determined  by  an  action  of 
lepleyin  of  its  appurtenances.  I&ioa  Supreme 
Ct,  1864,  Desmond  «.  McCarthy,  17  lowa^  525. 

19.  Upon  motion.  Where  a  snit  against 
a  religious  corporation  was  commenced  in 
the  New  York  Superior  court,  by  service 
upon  certain  parties  claiming  to  be  officers^ 
but  not  in  possession  of  the  offices,  judgment 
against  liie  corporation  was  had  on  their  de- 
fault,— Edij  upon  motion  of  the  officers  de 
fctcto: 

1.  That  all  the  proceedings  must  be  vaca- 
ted as  irregular. 

2.  That  the  title  of  the  acting  trustees 
could  not  be  investigated  upon  the  motion. 

8.  That  if  they  were  intruders,  the  Supe- 
rior court  had  no  jurisdiction  to  determine 
ttie  question.  N,  T,  Superior  Ct,  Sp,  T. 
1857,  Berrian  «.  Methodist  Society  in  New 
York,  4  Abb,  Pr,  424. 

20.  Upon  habeas  corpns.  The  right  of  a 
person  to  hold  an  office  in  a  corporation 
who  has  been  duly  declared  elected,  and  has 
been  duly  qualified,  and  has  entered  upon 
the  discharge  of  the  duties  of  his  office,  will 
not  be  inquired  into  od  habeca  carpus  granted 
in  fiivor  of  a  party  who  has  been  arrested  on 
a  writ  issued  by  such  de  jure  officer.  Iowa 
Supreme  Ct,  1864,  Eap.  Strahl,  16  Iowa,  869. 

21.  By  injunction  or  snit.  The  title  of 
directors  of  a  corporation,  who  are  in  under 
color  of  an  election,  and  are,  at  most,  irregu- 
laiiy  chosen,  cannot  be  inquired  into  collat- 
terally,  as  by  a  suit  in  equity  instituted  to 
restndn  them  from  exercising  the  ftmctions 
of  the  office  actually  held  by  them  as  direct- 
ors, upon  the  ground  of  irregularity  in  their 
election.  Ni  H.  Superior  Ct,  1849,  Hughes 
«.  Parker,  20  J!^  JST.  58 ;  Clumcery,  1847, 
Mozley  «.  Alston,  11  Jur,  815 ;  16  Law  J.  N, 
S,  Ch,  217;  1  PhiU,  Ch,  790;  4  Eng.  Bailw, 
Cos,  686. 

22.  An  injunction  cannot  be  granted  in  an 
action  between  individuals  to  try  the  right 
to  office  in  a  religious  corporation.  The 
remedy  is  by  an  action  in  the  nature  of  a  quo 
warranto,  N,  T,  Supreme  Ct,  Sp.  T,  1860, 
Hartt  9.  Harvey,  82  Barb.  55 ;  S.  C.  10  Abb, 
Pr,  821 ;  19  How.  Pt,  245. 

*  Tbe  oootnuy  opinion  is  expressed  ta  Petty  «.  Tooker,  il 
X  Y,  867. 


28.  A  bill  in  equity  for  an  injunction  to 
test  the  rights  of  a  person  claiming  to  be  a 
borough  officer  under  the  appointment  of  a 
borough  council,  will  not  lie,  although,  as  it  is 
alleged,  the  appointee  has  not  entered  upon 
or  exercised,  or  attempted  to  exercise  the 
duties  of  his  office.  The  proper  remedy  is 
at  law  by  a  quo  warranto,  to  be  obtained  after 
the  exercise  or^usurpation  of  authority  under 
his  appointment  Pa,  Supreme  Ct,  1864, 
Ui>degraff  «.  Crans,  47  Pa.  St.  108. 

24.  The  charter  of  a  banldng  corporation 
provided  that  a  certain  amount  on  each 
share  of  the  capital  stock  subscribed  should 
be  paid  to  the  commissionerB  at  the  time  of 
subscribing,  and  the  remainder  in  such  in- 
stallments, and  at  such  times  as  the  president 
and  directors  should  appoint  Hdd,  that 
tbe  power  of  the  officers  of  the  corporation, 
as  conferred  by  charter,  would  not  be  abridg- 
ed or  restrained  by  iqjunction  except  upon 
clear  proof  of  the  illegality  of  their  election. 
K  J  Chancery,  1884,  Hardenburgh  d.  Far- 
mers' «&  Mechanics'  Bank,  2  Oreen,  Ck,  68. 

25.  A  bill  in  equity  is  the  appropriate 
remedy,  where,  in  the  case  of  a  public  incor- 
porated company,  the  old  board  of  trustees 
refuse  to  surrender  the  control  of  the  corpo- 
ration, to  the  new  board,  duly  constituted. 
The  vnit  of  quo  warranto  tries  the  righta 
only,  and  gives  no  relief  for  breach  of  trust. 
Ga.  Supreme  Ct,  1857,  Dart  v.  Houston,  22 
Ga.  506. 

26.  By  mandamus.  A  mandamus  lies  to 
compel  trustees  of  a  religious  corporation  to- 
induct  a  pastor  regularly  appointed  by  the 
proper  ecclesiastical  authority.  Where  there 
is  a  right  to  execute  an  office,  perform  a  serv-^ 
ice,  or  exercise  a  franchise  (more  especially 
if  it  be  in  a  matter  of  public  concern,  or  at-^ 
tended  with  profit),  and  a  person  is  kept  out 
of  possession,  or  dispossessed  of  such  right, 
and  has  no  other  specific  and  legal  remedy, 
the  court  ought  to  assist  by  a  mandamus.* 


*  For  cases  Bhowlng  that  a  mandamns  lies  to  admit  one 
elected  to  an  office  in  an  English  corporation  of  a  mnniclpal 
character  to  the  exercise  of  his  right,  see  the  following: 
ShatUeworth  ff.  Lincoln,  2  Mulsi.  122,  alderman.  Taylor's 
Case,  /'oipA.  188,  alderman.  Braithwaite*8  Case,  1  F«n<.  19, 
alderman.  Andley  t.  Joice,  Poph.  176,  iVoy,  78,  town  clerk. 
Parker's  Case,  1  Vent.  881,  attorney,  liberty  to  practice  in 
court.  Dighton'8Ca8e,l  Fen^L  77, 82,  town  clerk.  Roe's  Case, 
Oomb.  145,  office  of  sword-hearer.  Bint's  Case,  Comb.  214, 
office  of  common  conncil.  Anon.  Cofnh.  244,  town  derk. 
Rex  «.  Westminster,  Comb.  944,  office  of  high  baililll  Rex 
V.  Tldderly,  Sid.  14,  burgess.  Rex  «.  Campion,  1  Sid.  14, 
town  clerk.  Middleton's  Case,  1  Sid,  169,  treasurer  of  coipo- 
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K  T,  Suprems  Ct.  Sp,  T,  1848,  People  v. 
Steele,  2  Barb.  897.  But  see  People  v.  Dike- 
man,  7  Bino,  Pr.  124. 

27*  A  mandamus  win  lie  to  a  board  of  ex- 
aminers to  compel  them  to  give  a  certificate 
of  his  election  to  a  county  commissioner,  al- 
though he  may  likewise  be  compelled  to  resort 
to  a  quo  warranto  to  remove  an  incumbent 
chosen  at  a  new  election  which  the  commis- 
sioners ordered.  Ma9»,  Supreme  Ct,  1838, 
Strong,  Petitioner,  20  Pick.  484. 

28.  By  quo  warranto.  An  information  in 
the  nature  of  a  quo  warranto  lies  in  the  case 
of  an  intrusion  into  a  corporate  office  created 
by  the  charter  of  a  corporation.*  N.  T.  &Ur 
preme  (7^.  1822, Peoples.  Eip,4  Cow.dS2,note ; 
1825,  People  v.  Tibbits,  Id.  868.  Ohio  8ur 
preme  CtA  1888,  State  o.  Buchanan,  Wright^ 
238. 

29.  Bank  directors  whohaye  come  into  of- 
fice through  the  forms  of  law,  are  officers  de 
facto^  and,  if  illegally  elected,  should  be  ousted 
by  quo  warranto.  Ind,  Supreme  Ct.  1862,  Smith 
«.  State  Bank,  18  Ind.  827 ;  S.  P.  Ark.  Su- 


ntion.  Hani*!  Caae,  1  Sid.  1R8,  94, 1  Lev.  76,  •ttomey. 
aXj  <^  Londoii  V.  Brtwick,  Style^  88,  commoii  coondlman. 
Baxter^  .CMe,  JSt^U,  866,  high  steward.  Craford's  Cue, 
StyUf  46T,  usher  of  free  schooL  Btephen*s  Case,  T.  Raym. 
481,  mayor.  Mlirs  Case,  71  Raym.  102,  one  of  the  appror- 
«d  men.  Taremer^s  Case,  T.  Raym.  444,  a  Uversrman  oi  a 
company  of  Tintnen.  SCamp^s  Caw,  71  Raym.  18,  steward  of 
court  leei.  Rex  v.  Canterbury,  1  Lev.  119,  alderman.  Anon. 
1  Lev.  148,  Jurat  Rex  c.  Mayor  ike.  of  WUton,  6  Mod.  867, 
burgess  of  oorporaUon.  Clerk*s  Case,  Ore.  Jae.  606,-baxsestf. 
lillddleton*8  Case,  Dyer^  883,  b.  n.,  a  dtlien  to  his  liberty. 
Rex  9.  Wells,  4  Burr.  1999,  a  reoorder.  Regina  v,  Oovem- 
ors  of  Darlington  School,  6  Q.  B.  682,  master  of  grammar 
•chooL 

*  And  see  opinion  of  Parsons,  0.  J.,  In  Commonwealth  v. 
Union  nre  k  Mar.  Ins.  Co.  6  Maee.  881. 

Bat  an  lnfonnati<m  in  the  nature  of  quo  vHirramio  wfll 
not  be  granted  alter  the  term  of  office  has  expired,  so  that  a 
Judgment  of  ouster  cannot  be  pronounced.  Ohio  Supreme 
Ct.  1848,  Bute  v.  Jacobs,  17  Ohio,  148. 

If  an  deotion  for  managers  of  a  corporation  be  not  disput- 
ed during  their  term  of  office  by  gvo  irarranto,  and  they 
are  permitted  to  act  throogfaoot  their  term  as  managers  de 
faeto,  the  legality  of  the  next  election  cannot  be  questioned 
for  any  vice  or  Irregularis  in  the  first  Pa.  Supreme  Ct. 
1868,  Commonwealth  «.  Smith,  46  Pa.  St.  00. 

A  party  who  has  exerdsed  an  office  by  nsuipation  may  be 
proceeded  against  by  information,  though  he  has  resigned 
the  office,  and  his  resignation  has  been  accepted  by  the  cor- 
poration,   jr.  B.  1818,  Rex  «.  Warlow,  8  JfauU  dbS.t6, 

t  But  now  the  common  law  remedy  of  inquiry  by  proceed- 
ings in  quo  ^carranto  is  superseded  in  Ohio  by  a  statutory 
mode  of  oonteirtlngdectlons,  which  can  alone  be  resorted  to. 
Such  statute  binds  the  8Ute  as  weU  as  indivldualsL  Ohio 
Supreme  Ct  1864, 8Ute  of  Ohio  ev  reL  Grlsell  v.  Marlow, 
16  Ohio  St.  114. 

A  similar  statute  asisU  in  New  York,->«ee  Code  <^  Pro- 
c«f«r«,S 


preme  Ct.  1839,  State  «.  Ashley,  l.if-ib.  513; 
1841,  State  «.  Harris,  3  Ark.  570. 

30.  That  a  relator,  on  an  application  for  a 
qw)  warranto  against  an  intmderinto  an  office 
claimed  by  him,  must  show  title  to  be  in 
himself, — see  Miller  «.  English,  1  Zahr,  317. 

31  •  Where  a  defendant,  in  an  information 
in  quo  warranto^  fails  in  the  title  set  up  by  him, 
judgment  must  be  rendered  for  the  crown. 
K  B.  1768,  Rex  t?.  Leigh,  4  Burr.  2148. 

32.  To  establish  an  application  for  an  in- 
formation in  the  nature  of  a  quo  warranto^  it 
must  appear  that  the  party,  against  whom 
the  writ  was  directed,  has  been  in  the  actual 
possession  of  the  office.  It  is  not  sufficient 
that  the  person  elected  to  an  office  has  ten- 
dered himself  to  be  sworn  in.  K.  B.  1792, 
Rex  «.  Mliitwell,  5  Dumf.  &  E.  85. 

33.  Who  may  question  the  title.  Where  a 
member  of  a  corporation,  haying  knowledge 
of  defects  in  the  preliminaries  of  organiza- 
tion of  the  corporation,  took  part  in  an  elec- 
tion for  directors,  and  the  officers  so  elected 
acted  and  contracted  as  such, — Bdd^  that 
haying  held  the  corporation  out  to  the  world 
as  being  properly  organized,  he  could  not  file 
an  information  in  the  nature  of  quo  warranto 
against  such  directors.  Oa.  Supreme  Ct 
1859,  Cole  «.  Dyer,  29  Oa.  434. 

84«  It  is  no  objection  to  an  application 
for  a  quo  warranto  to  oust  the  defendant  from 
the  office  of  a:  derm  an,  by  a  ccrpor&tor  who 
objected  to  his  qualification  at  the  time  of  bis 
election,  that  he  afterward  made  no  objec- 
tion to  his  election  to  the  principal  office  of 
magistracy  (which  required  the  defendant  to 
be  an  alderman  as  a  qualification),  and  at- 
tended at  and  concurred  in  corporate  meet- 
ings, where  the  defendant  presided  or  at- 
tended in  his  official  capad^.  K,  B.  1800, 
Rex  9.  Clarke,  1  Eaet^  88. 

35.  Proof  of  title.  In  all  cases  of  dis- 
pute between  confficting  bodies  in  the  same 
corporation,  at  least  in  all  bodies  under  Jantj 
where  there  has  been  an  authorized  electioQ 
for  the  office  in  controversy,  the  certificate  of 
election  which  is  sanctioned  by  law  or  usage, 
is  the  prima  facie  written  title  to  the  office, 
and  can  be  set  aside  only  by  a  contest  in  tbe 
forms  prescribed  by  law.  Pa.  Supreme  CL 
1864,  Kerr  v.  Trego,  47  Pa.  St.  292. 

86.  Proof  of  user  of  an  office  may  be  made 
by  any  witness  who  has  knowledge  of  the 
fact  Mich.  Supreme  Ct.  1865,  Facey  v.  Ful- 
ler, 13  Mich.  527. 
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87.  It  i8  competent  to  prove  wbo  were 
elected  directors  of  a  company,  by  the  testi- 
mony of  witnesses,  who  were  present  at  the 
election.  N.  Y.  Supreme  Cft.  1857,  Par- 
tridge «.  Badger,  25  Barb.  U6. 

2.  QffUser  de  facto.  * 
8S«  Definition  of  officer  (20/a6t<?,— see  Rex 
V.  Corporation  of  Bedford  Level,  6  East^  856. 
89.  That  a  person  may,  by  color  of  elec- 
tion, be  an  officer  de  facto,  though  indispn- 
tably  ineligible,  —  see  Knight  «.  Corp.  of 
Wells,  Lutw.  608. 

40.  A  bare  swearing-in  and  acting  does 
not  make  an  officer  de  facto ;  there  must  be, 
at  least,  the  form  of  an  election,  though  the 
election  may  be  subsequently  set  aside.  K. 
B.  1738,  Bex  «.  lisle,  2  Stra.  1090. 

41.  One  who  is  elected  to  be  an  officer  of 
a  banking  corporation  by  the  body  in  which 
the  right  to  elect  is  vested,  but  by  a  less  num- 
ber than  the  charter  requires,  may  be  an  offi- 
cer de  facto^  and  his  acts,  at  least  so  far  as 
they  affect  third  persons,  may  be  sustained. 
Pa.  Supreme  Ct.  1824,  Baird  v.  Bank  of 
Washington,  11  Serg.  A  B.  411. 

42*  A  bank  was  governed  by  thirteen  di- 
rectors, five  of  whom  were  a  quorum  for  or- 
dinary discounts,  but  a  majority  of  the 
whole  number  was  required  for  corporate 
business.  At  a  meeting  when  five  only  were 
present,  the  directors  elected  G.  B.  to  fill  a 
vacancy  in  the  board ;  and,  at  another  meet- 
ing, when  seven  were  present,  including  G. 
B.,  agreed  by  a  vote  of  six  to  one  to  accept 
real  estate  in  satisfaction  of  a  debt ;  G.  B. 
voted  in  favor  of  such  acceptance.  Held, 
that  G.  B.  having  come  into  the  direction 
under  color  of  right,  was  an  officer  de  faeto^ 
and  consequently,  that  the  contract  was 
binding  on  thft  bank.  Ih,  See  also  Bland- 
ford  V.  School  District,  2  Cush.  89 ;  Delaware 
&  Hudson  Canal  Co.  «.  Pennsylvania  Coal 
Co.  21  Pa.  St.  181 ;  Sampson  d.  Bowdoin- 
ham  Steam  Mill  Corp.  86  Me.  78 ;  Penobscot 
&  Kennebec  R.  R  Co.  v.  Dunn,  89  Me,  587. 

48.  Presamption  in  aid  of  bis  acts.  Per- 
sons acting  publicly  as  the  officers  of  a  cor- 
poration will  be  presumed  rightfully  in 
office,  so  fiir  as  it  regards  third  persons;  and 
their  official  acts  will  be  binding  on  the  cor- 
poration to  the  extent  of  the  rights  of  such 
third  persons.  Oa,  Supreme  Ct.  1848,  Hall 
V.  Carey,  5  Oa.  239  ;  Md.  Supreme  Ct.  1852, 
goequehanna  Bridge  &c.  Co.  v.  General  Ins. 


Co.  8  Md.  305 ;  Vt  Supreme  Ct.  1855,  State 
V.  Williams,  27  Vt  755.  And  see  Leming- 
ton «.  Blodgett,  37  Vt.  210 ;  Durkin  «.  Ex- 
change Bank  of  Virginia,  2  PaU.  <§  K  277 ; 
St.  Luke's  Church  v.  Matthews,  4  DeeausB. 
578  ;  Riddle  t>.  County  of  Bedford,  7  Serg.  & 
B.  892 ;  York  County  «.  Small,  9  WatU  <fc  S. 
820 ;  Kingsbury  «  Ledyard,  2  Id.  41 ;  McGar- 
gell  f .  Hazelton  Coal  Co.  4  Id.  425 ;  Despatch 
Line  of  Packets  t,  Bellamy  Manuf.  Co.  12  N. 
H.  205  ;  Smith  v.  Erb,  4  QUI,  487. 

44.  A  proprietors'  committee  having  in 
their  behalf  entered  into  a  submission  of  de- 
mands to  referees  under  a  statute,  represent- 
ing themselves  as  duly  authorized  so  to  do, 
and  the  proprietors  having  been  heard  upon 
the  merits  before  the  referees,  and  making 
no  objection  to  the  submission,  upon  error 
brought  to  reverse  a  judgment  rendered  on 
the  award,  the  court  presumed  that  the  com- 
mittee had  due  authority,  though  the  want 
of  authority  was  assigned  for  error.  Me. 
Supreme  Ct.  1827,  Proprietors  of  Fryeburg 
Canal  «.  Frye,  5  Me.  (5  Oreenl.)  88. 

45.  His  power  to  bind  the  corporation* 

In  general,  the  acts  of  one  who  is  an  officer 
de  facto  of  a  corporation,  if  done  under  col- 
or of  his  office  are  binding  upon  the  cor- 
poration, although  the  election  of  such 
officer  was  irregular.*  Va.  Ct.  of  Appeals^ 
1846,  BuiT  V.  McDonald,  8  Gratt.  215 ;  K.  T. 
Supreme  Ct.  1888,  Matter  of  Mohawk  & 
Hudson  River  R  R  Co.  19  Wend.  185 ;  1851, 
Lovett  V.  German  Reformed  Church,  12  Barb. 
67.  And  see  Merrill  v.  Farris,  22  III  808 ; 
Schofield  f>.  Watkins,  22  lU.  66. 

40.  —  by  contracts.  Trustees  who  are  in 
office  under  a  judicial  decision  declaring 
their  title  to  the  office,  may  bind  the  cor* 
poration  by  their  contract ;  and  the  fact  that 
such  decision  was  subsequently  reversed  on 
appeal,  does  not  exonerate  the  corporation 
from  liability.  JT.  Y.  Com.  PI  1854,  Ebaugh 
«.  German  Reformed  Church,  8  JS,  D.  Smith, 
60. 

47.  A  person  who  makes  a  contract  with 
such  trustees  who  are  in  possession  of  all 
the  church  property,  without  his  having 
knowledge  of  any  illegality  in  their  election, 
may  enforce  his  claim  on  the  contract,  though 

*  The  official  acts  of  a  minister  of  the  gospel,  coming  In 
question  incidentally,  and  not  declared  to  be  void  by  stat- 
ute, are  within  the  rule  which  protects  acts  of  officers  ds 
facto.  [IN.  H.208;  2Id.805;  41>nmtik£.80a]  J^.IT. 
Supreme  a.  1848,  State  «.  WInUey,  14  y.  U.  480. 
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the  election  skould  afterward  be  adjudged 
illegal.  And  the  fact  that  he  was  himself 
one  of  the  trustees  d«  facto  does  not  alter 
the  case;  inthe  absence  of  bad  faith.  JSoheld, 
where  the  courts  had  decided  that  the  trustees 
were  legally  in  office,  and  the  adverse  claim- 
ants had  submitted  to  this  decision,  and  had 
given  no  notice  of  any  intent  at  that  time  to 
continue  the  litigation.    lb, 

4:8.  In  an  action  by  an  incorporated  in- 
surance company  upon  a  premium  note,  parol 
evidence  that  the  person,  who,  as  president, 
signed  the  policy  for  which  the  note  was 
made,  was  acting  president  of  the  company, 
is  adnussible  to  show  that  the  policy  was 
binding  upon  the  company,  and  therefore 
formed  a  good  consideration  for  the  note. 
A  corporation  may  be  bound  by  the  con- 
tracts of  its  officers  de  facto  without  their 
having  been  regularly  elected.  Mich.  Supreme 
Ct  1845,  Cahill  d.  Kalamazoo  Mut  Ins.  Co.  2 
Ikmgl  124. 

49.  Checks,  purporting  to  have  been 
drawn  by  the  president  of  a  canal  company 
on  their  treasurer,  in  favor  of  contractors, 
are  evidence  to  show  that  such  person  acted 
as  their  president.  Pa,  Supreme  Ct.  1842, 
Union  Canal  Co.  t,  Loyd,  4  WatU  S  S.  398. 

50«  —  by  suing.  Where  an  action  has 
been  commenced  in  the  name  of  a  corpora- 
tion, by  direction  of  its  officers  de  facto^  no 
other  persons  claiming  a  right  to  act  as  the 
officers  of  the  corporation,  the  defendant  can- 
not be  permitted  to  show,  for  the  purpose 
of  defeating  the  action,  that  the  officers  were 
illegally  elected.  Mase,  Supreme  Ct,  1840, 
Charitable  Association  in  Middle  Granville 
«.  Baldwin,  1  Mete,  859. 

51«  Holding  over.  That  a  failure  to  elect 
officers  at  the  designated  times  does  not  dis- 
solve the  corporation ;  the  old  officers  hold 
over  until  their  successors  are  appointed, — 
see  Smith  r.  Natchez  Steamboat  Co.  1  Houi, 
(Miss,)  479.    See  infra,  177,  181. 

52*  The  title  of  the  person  receiving  the 
necessary  votes  to  elect  to  a  certain  office  is 
complete  the  moment  the  vote  is  declared, 
and  the  right  of  the  former  incumbent  to 
hold  over,  ceases.  Va,  Ct,  of  Appeals,  1865, 
Booker  v.  Young,  12  Oratt,  803. 

53.  If  the  by-laws  of  a  corporation  pro- 
vide that  the  clerk  shall  be  chosen  yearly^ 
and  also  that  he  shall  continue  in  office  till 
another  shall  be  chosen  and  qualified,  and 
the  person  first  chosen  and  qualified  is  re- 


elected the  next  year,  he  continuee  to  be 
clerk  tinder  the  first  election,  till  he  is  quali- 
fied under  the  second.  Mass,  Supreme  Ct. 
1829,  Hastings  a.  Blue  Hill  Turnpike  Corpo- 
ration, 9  Pick,  80. 

III.    PowEKS  AND  Duties. 
1.   In  general, 

54.  Katvre  of  aathoiity.  That  the  acts 
of  a  corporate  officer,  unless  official,  or  in  re- 
spect to  his  agency,  are  no  more  operative  as 
against  the  institution  than  those  of  a  ooipo- 
rator,  or  any  stranger, — see  National  Bank  t>. 
Norton,  1  BiU,  672. 

55.  That  the  authority  of  officers  of  cor- 
porations is  less  extensive  than  that  of  agents 
of  individual  principals,  in  this  respect,  that 
their  authority  is  regulated  by  statutes,  or  by 
matters  recorded  in  the  book£  of  the  corpo- 
ration, of  which  those  dealing  with  them 
may  be  deemed  to  have  notice ;  whereas,  the 
authority  conferred  by  an  individual  upon 
his  agent  is  known  only  to  themselves, — see 
Salem  Bank  v.  Gloucester  Bank,  17  Mass,  1; 
Foster  v,  Essex  Bank,  Id,  479. 

56.  Power  to  bind  the  eompany.  The 
acts  of  a  corporate  officer  acting  without  a 
special  authority  are  binding  upon  the  cor- 
poration so  far,  and  only  so  far  as  they  are 
within  the  scope  and  ordinary  course  of  the 
duties  of  his  office.  ilT.  T,  Chancery^  1838, 
Fulton  Bank  t.  New  York  &  Sharon  Canal 
Co.  4  Paige,  127 ;  N,  T,  Supreme  Ct,  1848, 
Boom  «.  City  of  Utica,  2  Ba/rh,  104 ;  HI,  -Sw- 
prems  Ct,  1865,  New  England  Fire  &  Mar. 
Ins.  Co.  «.  Schettler,  38  772.  166;  6^0.  iSu- 
preme  Ct,  1866,  Wright  v.  Georgia  Railroad 
&  Banking  Co.  34  Ga.  330. 

57*  If  a  bank  cashier  on  its  behalf  has  re- 
ceived money  to  be  applied  on  the  account  of 
a  third  person,  a  subsequent  misapplication 
by  the  cashier  forms  no  defence  to  an  action 
by  such  person  against  the  bank.  The  acts 
of  the  cashier  are  the  acts  of  the  defendants 
while  acting  as  their  agent  and  within  the 
scope  of  his  authority,  and  any  misapplica- 
tion by  him  is  a  misapplication  by  the  bank 
itself,  N.  K  Superior  Ct,  1844,  Town  of 
Concord  «.  Concord  Bank,  16  K  H,  So6, 

58.  In  an  action  by  a  bank,  evidence  of 
parol  declarations  made  by  *'  the  officers  of 
the  bank  "  is  not  admissible  for  the  defend- 
ant, without  proof  of  the  particular  officers 
l^ing  authorized  by  the  board  of  directors 
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to  speak  for  them,  even  thongh  it  should  ap- 
pear that  the  board  of  directors  kept  no 
minntes  of  their  transactions.  Pa.  Supreme 
Ot,  1824,  Stewart «.  Huntingdon  Bank,  11 
8erg.  <t  R  267. 

59.  Although  the  act  of  a  bank  cashier  in 
foffnishing  means  to  another  bank  to  organ- 
ize illegally  in  evasion  of  the  statute,  is  il- 
legal, still,  if  it  is  an  act  done  by  him,  not  for 
himself  or  his  benefit,  but  for  the  bank  and 
the  bank^s  ben^t,  and  is  beneficial  thereto, 
and  is  known  to  the  directors  (or,  if  un- 
known, is  unknown  on  account  of  their 
negligence^  and  not  repudiated,  exposed,  or 
neutralized,  it  is  the  act  of  the  bank,  and  de- 
bars it  from  resorting  to  the  stockholders  of 
the  other  bank  for  the  payment  of  biils  held 
by  it  on  that  bank.  Qa.  SupreiM  Ot.  1856, 
Robinson  «.  Bealle,  20  Ga,  275.  And  see  Ha- 
gerstown  Bank  y,  London  &c.  Society,  8 
Grant  Cos.  135. 

60.  In  order  to  charge  a  banking  association 
with  a yiolation  of  a  statute  subjecting  them  to 
a  penalty  for  receiving  a  bill  of  a  foreign  bank, 
upon  the  gh)und  of  a  receipt  of  such  bill  by 
their  teller,  it  is  necessary  to  show  that  the 
teller,  in  receiving  it,  acted  under  an  authority 
from  the  board  of  directors,  or  that  his  act 
was  subsequently  made  known  to  and  adopt- 
ed by  the  board.  The  reception  by  the 
teller  of  such  a  bill  is  not  an  act  within  the 
general  scope  of  his  employment,  or  which 
those  who  deal  with  him  have  any  right  so  to 
consider.  His  employment  and  his  duty  is 
to  receive  payment  in  monepy  of  the  bills  and 
notes  placed  in  his  hands  as  teller.  In  the 
discharge  of  his  duty,  he  has  no  right  to  re- 
ceive anything  but  money ^  in  the  legal  sense 
of  the  term,  and,  a  fortiori^  no  right  to  re- 
ceive that  which  the  legislature  has  declared 
should  in  no  case  be  considered  as  money. 
N,  T  Superior  Ot.  1854,  Clark  «.  Metropoli- 
tan Bank,  8  Duer,  241.     See  in/ray  90. 

61.  A  bank  will  not  be  held  liable  for  such 
a  statute  penalty  upon  the  ground  that  the 
prohibited  bill  was  received  by  their  teller, 
under  a  mere  general  authority  to  receive 
payment  of  paper  held  by  the  bank.  Au- 
thority to  receive  the  prohibited  paper, — or 
a  ratification, — ^must  be  shown.    Tb. 

62  •  Where  the  servant  of  afeny  company, 
in  the  course  of  his  employment,  lets  down  a 
chain  which  guards  the  passage  from  the 
ferry  boat  to  the  bridge,  this  is  an  assurance 
to  the  passengers,  for  which  the  company  is 


responsible,  that  the  boat  is  properly  secured 
to  the  bridge,  and  that  the  passage  way  is 
safe.  And  if  the  chain  is  let  down  prema- 
turely, and  the  passenger,  relying  on  the  im- 
plied assurance,  attempts  to  cross,  and  is 
injured  in  consequence  af  the  boat  not  being 
properly  secured,  the  company  are  liable  in 
damages.  K  T.  Ot.  of  AppedU^  1867,  Ferria 
«.  Union  Perry  Co.  86  K  T.  812. 

OS,  Presumed  authority. '  It  is  to  be  pre- 
sumed that  acts  which  an  officer  of  a  corpora- 
tion usually  and  customarily  performs  in  its 
behalf,  are  authorized  by  its  directors.  N.  T. 
Supreme  Ot.  1361,  Elwell  'c.  Dodge,  88  Barb. 
886. 

64.  The  acts  of  a  cashier  of  a  bank,  done 
in  the  ordinary  course  of  the  business  actu- 
ally confided  to  such  an  officer,  may  be  pre- 
sumed to  be  within  the  scope  of  his  duty. 
U.  8.  Supreme  Ot.  1823,  Pleckner  «.  Bank  of 
United  States,  8  Wheat.  838,  857. 

65.  Implied  authority.  If  the  directors  of 
a  company,  no  matter  whether  through  in- 
attention or  otherwise,  sufier  its  subordinate 
officers  to  pursue  a  particular  line  of  c(m- 
duct  for  a  considerable  period  without  ob- 
jection, they  are  as  much  bound  to  those 
who  are  not  aware  of  any  want  Of  authority 
as  if  the  requisite  power  had  been  directly 
conferred.  N.  Y.  Supreme  Ot.  1852,  Beers 
v.  Phoenix  Glass  Co.  14  Ba^h.  358 ;  0.  P. 
1852,  Smith  v,  Hull  GlaJ«  Co.  W  O.  B.  897 ;  9 
Bng.L.AEqA^%',  21  Law  J.  N.  S.  0.  P.  lOp. 

66.  The  authority  of  an  agent  of  a  cor- 
poration to  borrow  money  for  the  use  of  his 
principals,  may  be  inferred  from  the  charac- 
ter of  his  agency,  his  habit  of  borrowing 
money  for  the  corporation,  and  the  fact  of 
the  application  of  the  money  to  the  use  of 
the  corporation,  without  any  direct  author- 
ity being  shown  by  a  resolution  of  the 
board  of  directors,  or  by  subsequent  ratifi- 
cation. Oal.  Supreme  Ot.  1868,  AUen  v. 
Citizens'  Steam  Nav.  Co.  22  Oal.  28. 

67.  Where  the  powers  of  a  treasurer  are 
expressly  limited  by  the  by-laws,  they  can- 
not be  extended  by  inference  fiY)m  course  of 
business.  Mdee.  Supreme  Ot.  1862,  Torrey  9. 
Dustin  Monument  Assoc.  5  Allen,  827. 

68.  Power  conferred  on  two.  Under  a 
charter  which  provides  that  no  losses  shall 
be  settled  or  paid  by  the  insurance  company, 
unless  with  the  approbation  of  at  least  four 
of  the  directors,  with  the  president  and  as- 
sistants, &c. ;   acceptance  of  an  abandon- 
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ment  by  the  president  and  assisfknts  alone, 
will  not  be  binding  on  the  company.  The 
corporation  must  act  in  the  mode  prescribed 
by  the  law  creating  it.  J^.  F.  Supreme  Gt, 
1807,  Beatty  «.  Marine  Ins.  Co.  2  Johns,  109  ; 
S.  P.  1828,  Dawes  t>.  North  Rirer  Ins.  Co.  7 
Cou>.  462.  Compare  Ridgway  «.  Farmers* 
Bank,  12  8erg,  &  B.  256. 

09.  A  president  of  a  corporation,  alone, 
cannot  derive  authority  from  a  resolve  of 
the  directors  authorizing  him  and  the  cash- 
ier to  borrow  money.  Pa.  Supreme  Ct.  1824, 
Ridgway  v.  Farmers' Bank,  12  Serg.  S  -B.  256. 

70.  A  number  of  persons  formed  them- 
selves into  a  company,  and  entered  into  a 
deed,  by  which  it  was  agreed  that  their 
trade  should  be  carried  on  in  the  name  of 
two  persons  who  should  be  trustees  for  the 
company,  and  that  all  actions  should  be 
brought  in  their  name;  and  that  the  direct- 
ors for  the  time  being  should  have  power  to 
regulate  the  general  business  of  the  com- 
pany, and  that  general  quarterly  meetings  of 
the  members  should  be  holden.  The  plaint- 
iff was  afterward  appointed  at  a  general 
quarterly  meeting,  upon  the  recommenda- 
tion of  the  directors,  to  conduct  the  busi- 
ness alone  in  place  of  the  two  persons  orig- 
inally appointed  under  the  deed.  Eeld, 
that  he  could  not  maintain  assumpsit  for 
goods  of  the  company  delivered  to  the  de- 
fendant, as  the  alteration  had  not  been  made 
with  the  consent  of  or  after  notice  given  to 
aU  the  company,  and  particularly  to  the  de- 
fendant, who  was  one  of  the  company.  K, 
B.  1815,  Davies  v,  Hawkins,  8  Maule  A  S, 
488. 

71.  ~  or  more.  Under  a  vote  appointing 
three  persons  a  committee  to  superintend  a 
work,  and  directing  them  to  proceed  as  soon 
as  funds  to  a  specified  amount  should  be 
raised,  one  of  the  committee  is  not  author- 
ized to  purchase  on  the  credit  of  the  parish. 
Mom.  Supreme  Ct.  1815,  Eupfer  v.  South 
Parish  in  Augusta,  12  Jicus.  185. 

72.  The  plaintiff  desiring  an  additional 
insurance  on  property  already  insured,  trans- 
mitted an  application  to  that  effect  to  the 
company,  with  the  request  that  the  company 
signify  their  assent  on  the  policy.  This  ap- 
plication was  approved  by  a  director  of 
the  company  by  an  indorsement  of  the 
same. 

Edd,  1.  That  such  approbation  of  the  direct- 
or was  not  a  compliance  with  a  by-law  of  the 


company,  requfribg  a  sabseqnent  insoranoe 
on  the  same  property  to  have  the  consent  of 
the  directors  signified  by  a  statement  thereof 
in  the  policy,  or  by  indorsement  thereon 
signed  by  the  secretaiy. 

2.  That  a  waiver  of  compliance  with  Ihe 
above  by-law  could  not  be  inferred  from  the 
fiEtct  that  the  same  person  acted  as  agent  for 
both  companies  in  issuing  the  two  policies, 
or  that  the  first  company,  long  after  the  ob- 
taining of  the  second  policy,  notified  the 
plaintiff  of  an  assessment  due  from  him, 
and  accompanied  such  notice  with  a  schedule 
of  losses  claimed  of  the  company,  in  which 
the  claim  of  the  plaintiff  was  induded,  and 
marked  "  unac(justed.''  JTom.  Supreme  Ct. 
1852,  Forbes  v.  Agawam  Mat.  Fire  Ixi&  Ca  9 
Gush.  470. 

2.  Particular  pouters, 

78.  To  dispose  of  assets.  Under  a  stat- 
ute, authorizing  an  officer  to  '*  assign,  &c., 
real  estate  conveyed  or  mortgaged  to"  a 
bank,  he  may  assign  a  mortgage.  N.T.A. 
F.  Chan.  Ct.  1843,  Curtis  «.  Swartwout,  1 N. 
T.  Leg.  Obs.  406. 

See  Pbesident. 

74.  Where  certain  county  bonds  were  de- 
posited by  a  railroad  company  with  its  presi- 
dent, under  an  agreement  with  an  accommo- 
dation indorser,  that  the  bonds  should  he 
disposed  of,  and  the  proceeds  arising  fix>m 
the  sale  be  applied  to  the  payment  of  notes 
which  had  been  indorsed  for  the  benefit  of 
the  company, — Held,  that  the  president  he- 
came  a  trustee,  independent  of  his  official 
character,  and  could  not  make  a  disposition 
of  the  bonds  different  from  that  specified  in 
the  contract,  although  directed  so  to  do  bj 
the  company.  III.  Supreme  Ct.  1862,  Wil- 
kinson V.  Stewart,  80  lU.  48. 

75.  Where  a  railroad  company  is  owing 
debts,  a  resolution  passed  by  its  board  of  di- 
rectors, who  have  authority  to  manage  its  af- 
faits,  authorizing  and  empowering  its  presi- 
dent and  vice-president  *^  to  enter  into  such 
arrangements  with  its  creditors  or  the  holders 
of  its  securities  for  such  relief  as  the  circum- 
stances of  the  case  require,  and  to  make  snch 
stipulations  and  agreements  in  the  premises 
as  they  may  deem  proper  and  expedient,"  is 
sufficient  to  confer  a  joint  authority  on  them 
to  sell  and  dispose  of  the  corporate  property 
in  payment  of  its  debts.     Wie.  Supreme  Ct. 
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1S63,  Walworth  Comity  Bank  «.  Farmera' 
Loan  and  TruBt  Co.  16  Wis.  020. 

76.  Where  tinder  such  an  authority  the 
president  of  the  company  8o)d  to  a  bank,  to 
which  it  was  indebted,  with  the  assent  of  the 
Tice-president  of  the  company,  who  was  also 
president  of  the  bank,  and  acted  for  it  in 
making  the  purchase,  a  quantity  of  railroad 
ties  in  part  payment  of  the  debt, — Held^  that 
such  assent  of  theyice-president  of  the  com- 
pany was  not  a  due  execution  of  the  power, 
it  being  impoedble  for  him  to  act  as  the 
agent,  both  of  the  bank  and  the  raiht>ad 
company,  in  the  same  transaction ;  and  that 
the  sale  was  invaUd,  as  haying  been  made  by 
the  president  alone,  and  not  within  the 
authority  conferred*    Ih, 

7  7.  The  president  of  a  railroad  company, 
duly  authorized  to  sell  and  negotiate  the 
bonds  of  the  company,  cannot  make  a  valid 
transfer  of  them,  as  collateral  security  for  a 
pre-existing  debt,  due  by  himself  to  another, 
where  no  new  consideration  passed  at  the 
Hme  of  transfer.  Pa,  Supreme  Ct,  1867,  Pitts- 
burgh &  Connelsville  R  R  Co.  v.  Barker,  29 
Pa,  St.  1«0. 

78.  That  a  consent  to  an  alienation  of  the 
property,  given  by  one  of  the  principal  offi- 
cers in  sole  charge  of  the  company*s  business, 
in  their  usual  form,  is  binding  on  the  compa- 
ny,— see  Conover  t.  Mutual  Ins.  Co.  1  iV.  Y. 
(1  Conut.)  290. 

79.  That  a  treasurer  of  a  corporation  has 
not,  as  of  course,  and  without  a  resolve  of 
the  trustees,  authority  to  assign  a  chose  in 
action  owned  by  it, — see  Jackson  «.  Camp- 
bell, 5  Wend.  572 ;  Knight  v.  Lang,  4  E.  D. 
Smith,  881 ;  2  ^».  Pr.  227. 

80.  So  of  a  president  and  cashier.  See 
Hoyt  «.  Thompson,  6  N.  T.  (1  Sdd.)  820 ; 
and  see  19  il^  r.207. 

81.  But  it  ieems  that  an  officer  of  a  cor- 
poration entrusted  with  the  power  to  collect 
the  debts  of  the  company,  may  assign  them 
without  recourse  upon  receiving  their  fall 
amount,    ^tna  Ins.  Co.  «.  Peck,  28  Vt  98. 

82.  A  verbal  direction  from  the  directors 
of  a  bank  to  the  cashier,  without  any  re- 
corded vote  of  the  board,  is  a  sufficient  au- 
thority to  guide  him  in  the  application  of 
moneys  officially  received  by  him.  Conn. 
Supreme  Ct.  1848,  Stamford  Bank  v.  Bene- 
dict, 15  Conn.  487. 

83.  Where  a  public  duty  is  imposed  upon 
public  bodies,  and  where  costs  incidentally 


and  necessarily  arise  out  of  proceedings  in- 
stituted to  call  in  question  the  propriety  of 
acts  done  to  enforce  that  duty,  such  bodies 
have  necessarily  a  right  to  defray  such  ex- 
penses out  of  the  public  fund  of  which  they 
have  the  superintendence  and  management. 
K.  B.  1792,  Rex  «.  Inhabitants  of  Essex,  4 
Dumf.  d  E.  591 ;  S.P.  1830,  Rex  v.  Commis- 
sioners for  Sewers  for  Tower  Hamlets,  1  Bam^ 
A  Ad.  232;  Chancery,  1837,  Atty.  Gen.  v. 
Mayor  of  Norwich,  2  Mylm  A  C.  406. 

84.  Tolease  lands.  The  general  agent  of 
a  corporation,  having  charge  of  its  lauds  and 
buildings,  cannot,  by  virtue  of  a  special  vote, 
authorizing  him  to  enter  and  hold  certain 
land,  make  a  lease  of  the  same,  after  his  en- 
try for  condition  broken,  in  order  to  try  the 
title  thereto.  Neither  is  he  authorized  to  do 
so  by  reason  of  his  having  ordinarily  leased 
lands  of  the  corporation  for  rent.  N,  H.  Su- 
perior Ct.  1846,  Gillis  «.  Bailey,  17  if.  K  18. 

85.  To  make  negotiable  paper.  An  ac- 
tion of  assumpsit  will  lie  against  a  coipora- 
tion  on  a  promissory  note,  made  by  their 
agent  who  is  duly  authorized  to  make  such 
a  contract ;  and  an  action  thereon  cannot  be 
maintained  against  such  agent.  Vt.  Supreme 
Ct.  1822,  Proctor  v.  Webber,  1  D.  Chip.  871. 
Consult  Agents  ;  Bills  akd  kotes. 

86.  A  resolution  of  the  board  of  directors 
of  a  moneyed  corporation,  directing  its  offi- 
cers to  use  certain  notes  in  liquidating  the 
liabilities  of  the  company,  empowers  such 
officers  to  give  such  notes  as  collateral  secu- 
rity, with  the  note  of  the  company  itself,  in 
payment  of  a  debt  thereof.  iV.  T.  Superior 
Ct.  1859,  Brookman  v.  Metcalf,  5  Bom.  429. 

87.  An  authority  from  the  directors  of  a 
corporation  to  its  treasurer  to  accept  drafts 
on  behalf  of  the  corporation,  must  be  strictly 
proved;  but  when  it  is  proved,  it  may  be 
presumed  that  the  acceptances  were  support- 
ed by  a  valid  consideration,  and  were  for  a 
proper  purpose.  iV.  T.  Supreme  Ct.  1857, 
Partridge  v.  Badger,  26  Barb.  146. 

88.  The  authority  of  an  agent  of  a  corpo- 
ration to  indorse  a  note  may  be  shown  by 
other  evidence  than  the  by-laws.  Me.  Sur 
preme  Ct.  1860,  Brown  v.  DonneU,  49  Me.  421. 

89.  The  act  of  the  president  of  a  coal 
company,  in  issuing  an  engagement  of  credit, 
in  the  nature  of  a  bank  note,  contrary  to  an 
act  prohibiting  such  issue,  will  not  subject 
thejcorporation  to  the  penalty  of  the  act,  in 
the  absence  of  proof  of  authority  from  the 
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corporation  to  the  president  to  issne  sach 
certificate  of  credit.  Pa,  Supreme  Ct,  1846, 
Hazelton  Coal  Co.  v.  Megargel,  4  Pa,  St  824. 

90.  Evidence  that  the  teller  of  a  bank, 
during  all  the  time  of  his  holding  office, 
'vrheneyer  the  convenience  of  the  bank  or  its 
customers  required  it,  certified  that  the 
checks  were  "good,"  which  were  drawn  on 
the  bank  by  its  customers,  when  funds  to 
the  amount  of  such  checks  were  to  the  credit 
of  the  drawers,  and  that  his  so  doing  was, 
in  some  instances,  known  to  the  bank,  and 
was  not  forbidden,  and  that  it  was  the  usage 
of  the  tellers  of  other  banks  to  do  the  same 
thing,  does  not  warrant  a  jury  to  infer  that 
the  power  of  so  doing  was  an  original,  inhe- 
rent, implied  power  of  the  teller  as  such. 
Mass,  Supreme  Ct,  1845,  Mnssey  t.  Eagle 
Bank,  3  Mete,  806.    Bee  Wipra  60. 

91.  To  issne  stock.  A  cashier  may  give 
new  certificates  of  stock  to  a  purchaser  of 
shares  sold  in  a  tax  warrant  on  its  face  good, 
and  issued  by  lawful  authority,  though  the 
tax  may  have  been  improperly  assessed. 
Mass,  Supreme  Ct,  1849,  Smith  v.  Northamp- 
t(Mi  Bank,  4  Cush.  1. 

92.  The  directors  of  a  railway  company 
have  no  power  to  act  on  an  old  resolution 
authorizing  an  issuance  of  shares  after  the 
particular  purpose  for  which  the  authority 
was  given  has  ceased  to  be  available ;  nor  to 
issue  shares,  even  when  they  have  the  power, 
for  the  express  purpose  of  creating  votes  to 
influence  a  coming  general  meeting.  And  an 
injunction  will  be  granted  on  behalf  of  a 
shareholder  against  directors  to  restrain  the 
issue  of  such  shares.  V.  Chan,  Ct,  1864, 
Fraser  c.  Whalley,  2  Hem,  &  M,  10. 

98*  Officers  continued  to  issue  stock  in  ex- 
change for  the  debt  of  the  company  for  more 
than  two  years  after  the  rescission  of  the 
resolution  empowering  them  to  do  so.  "Held^ 
that  this  long  usage  implied  an  authority  as 
effectually  as  an  express  resolution  would  have 
given  it.  N,  Y,  Superior  Ct.  1848,  Lohman 
v.  N.  Y.  &  Erie  R  R.  Co.  2  Sand/,  89. 

94.  To  subscribe  for  stock.  The  presi- 
dent of  one  corporation  subscribed  for  stock 
in  another  corporation,  and  the  certificate  for 
the  stock  was  received  by  the  agent  of  the 
former,  and  retained  by  it ;  and  the  stock  on 
two  occasions  was  voted  upon  by  an  officer 
or  member  of  the  former  corporation.  Heldj 
that  from  these  facts,  the  authority  of  the 
president,  to  make  the  subscription,  might 


be  presumed.  Md,  Chancery,  1849,  Elysville 
Manuf.  Co.  v,  Okisko  Co.  1.  Md.  CK  Dec  892L 
8.  P.  K  r.  Supreme  Ct.  1844 ;  Bank  of 
Lyons  v,  Demmon,  ESM  db  D,  Supp,  898. 

95*  To  grant  an  annaity.  Diroctors  of 
an  incorporated  manufiftcturing  company,  who 
have  the  legal  custody  of  the  corporate  seal 
with  power  to  use  it  for  the  aflTairs  of  the 
corporation,  may  affix  it  to  an  indentme 
granting  an  annuity  in  the  natiure  of  a  re- 
tiring pension,  to  an  officer  of  the  company,  in 
consideration  of  past  services,  and  on  condi- 
tion that  he  should  abstain  from  acts  prgo- 
dicial  to  the  company,  although  no  power  is 
expressly  given  by  their  charter  to  grant  an- 
nuities. K,  B,  1882,  Clarke  «.  Imperial  Gas 
light  Co.  4  Bam  <ft  Ad.  815 ;  1  Nm>.  <£  K 
206.    But  see  p.  224,  arUe^  note. 

96.  To  bring  suits.  The  trustecB  of  a  rail- 
road, doing  business  in  the  name  of  the  com- 
pany, are  liable  to  be  sued  in  that  name ;  and 
their  property  is  responsible  for  liabilities  in- 
curred while  transacting  the  business  under 
that  name.  lU.  Supreme  Ct,  1868,  Wilkin- 
son v,  Fleming,  80  lU,  868. 

97.  The  cashier  of  a  bank  cannot  sue,  in 
his  own  name,  a  note  belonging  to  the  bank, 
at  least  without  evidence  that  the  bank  di- 
rected the  suit,  or  had  assigned  it  to  him* 
His  possession  of  it  is  not  in  his  individual 
capacity ;  he  has  only  its  custody ;  the  bank 
has  the  jXMSsession.  N.  Y,  Supreme  Ct.  1886, 
Olcott  9.  Rathbone,  5  Wend,  490. 

98.  A  general  order  was  given  by  a  board 
of  conmiissioners  in  a  parieh  to  the  treaamcr 
to  bring  an  action.  Eeld,  that  it  authorized 
the  treasurer's  successor  to  commence  the  ac^ 
tion.  K  B,  1827,  Cortis  «.  Kent  Waterworks 
Co.  7  Ba/m.  A  C.  814. 

99.  To  modliy  contraets.  A  contract  be- 
tween a  company  and  a  contractor  can  be 
corrected  for  mistakes,  only  by  the  managere 
at  a  meeting  of  the  board;  and  therefore, 
declarations  or  agreements  of  one  or  more  of 
them  made  elsewhere,  will  not  bind  the  com- 
pany, and  are  inadmissible  as  evidence  in  an 
action  by  the  contractor  for  additional  com- 
pensation, founded  on  the  alleged  mistake. 
Pa.  Supreme  Ct,  1868,  Stoystown  &  Greesna- 
burg  Tump.  Boad  Co. «.  Craver,  45  Pa.  8L 
886. 

100.  To  prescribe  regolatlong.  The  offi- 
cers of  an  agricultural  society  have  no  au- 
thority to  define  and  ^x  bounds  within  which 
no  person  can  be  permitted  to  enter  or  pass. 
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except  in  oonformity  with  their  regulations, 
for  other  purposes  than  those  specially  enu- 
merated in  the  statotes  regnlating  snch  asso- 
dadons.  Bo  held,  with  reference  to  the  ob- 
straction  of  a  highway.  Ma$s,  Supreme  Ot, 
1863,  Commonwealth  «.  Buggies,  0  Alien, 
588. 

101*  To  walre  regulations.  That  the 
general  superintendent  of  a  gas  company  has 
power  to  waive  a  company  regulation  requir- 
ing applicants  for  gas  to  make  application 
in  writing,— see  Shepherd  e.  Mlwaukee  Gas 
Co.  11  WU.  286. 

102.  An  agent  of  an  insurance  company, 
to  receive  premiums  and  applications  for  in- 
surance, and  transmit  policies,  has  no  author- 
ity to  waive  notice  of  an  assignment  of  a 
policy,  required  by  the  by-laws.  [6  Gray, 
169;  8  Id.  87.]  Mass.  Supreme  Ct,  1859, 
Tate  V.  Citizens'  Mut  Fire  Ins.  Co.  18  Gray, 
79. 

108.  To  meet  out  of  the  State.  The  di- 
rectors of  a  manufacturing  corporation,  in- 
corporated in  Connecticut,  may,  where  there 
is  no  restriction  as  to  the  place  of  holding 
their  meetings,  meet  in  another  State,  and 
there  appoint  a  secretary ;  and  the  fact  that 
such  officer  resides  permanently  in  another 
State,  will  not  amount  to  a  legal  disqualifica- 
tion. Oann,  Supreme  Ot.  1827,  McCall  v, 
Byram  Manuf.  Co.  6  Conn.  438. 

104.  To  eontraet  in  their  own  behalf. 
The  officers  and  directors  of  a  corporate 
body  are  trustees  of  the  stockholders,  and  in 
securing  to  themselves  an  advantage  not  com- 
mon to  all  the  stockholders,  they  commit  a 
plain  breach  of  duty,  and  they  cannot  enforce 
iu  equity,  the  instrument  so  obtained.  [Ang. 
&  A.  on  Cor.  1861,  §  812 ;  2  Atk.  404 ;  8  Paige, 
220 ;  1  a  I.  821 ;  19  £ng.  L.  &  E.  861.] 
IL  S.  Supreme  Ct.  1862,  Eoehler  «.  Black 
River  Falls  Iron  Co.  2  Bladlc,  715.  And  see 
Newbery  ©.  Garland,  81  Barb,  (Jf,  F.)  121. 

105.  That  the  officers  of  a  corporation 
cannot  purchase  any  claim  against,  or  inter- 
est in  the  company,  except  in  trust  for  the 
stockholders,  after  a  resolution  has  been 
adopted  by  themselves,  as  managers,  direct- 
ing one  of  their  number  to  purchase  for  the 
benefit  of  the  company, — see  Eimmell  v, 
Geeting,  2  Grant  Gas.  125. 

106.  A  steamship  company  having  virtu- 
ally ceased  to  exist,  for  all  purposes  of  busi- 
ness, and  for  promoting  the  object  of  the 
charter  as  originaUy  granted,  its  powers  hav- 


ing been  taken  away,  its  property  expended, 
and  it  being  hopelessly  insolvent.  Held^ 
that  the  president  might  contract  on  his  indi- 
vidual behalf,  to  run  steamers  and  do  the 
business  which  the  company  had  ceased  to 
do,  provided  he  put  no  duty,  obligation,  or 
restraint  upon  the  company.  JT.  T.  Supreme 
Ct.  Sp.  T.  1868,  Murray  «.  Yanderbilt,  89 
Barb.  140. 
See  also.  Trusts. 

107.  To  draft  bequests  to  eorporations. 
That  the  iact  that  the  bequest  to  a  church  is 
contained  in  a  will  drawn  up  by  its  rector, 
subjects  the  will  to  a  suspicion  of  undue  in- 
fiuence,— see  Re  Welsh,  6  K  T.  Surr.  288. 

108.  To  testify  for  or  against  the  corpo- 
ration* Trustees  of  a  public  charity  are  ad- 
missible as  witnesses  in  an  action  brought 
against  themselves  in  their  corporate  capac- 
ity.* K.  B.  1792,  Weller  v.  Governors  of 
Foundling  Hospital,  Peake  N.  P.  Cos.  158. 

109.  The  trustees  of  a  ministerial  fund 
are  competent  witnesses  in  an  action  brought 
in  the  name  of  the  corporation,  when  they 
are  not  personally  named  as  parties  to  the 
suit.  Me.  Supreme  Ct.  1854,  Ministerial  &c. 
Fund  in  Andover  v.  Beed,  89  Me.  41. 

110.  In  Kentucky  an  officer  or  inhabitant 
of  a  county,  city,  or  town,  or  an  officer,  mem- 
ber, or  trustee  of  a  corporation  or  religious 
society,  although  a  party  to  the  action,  is 
competent  to  testify  in  behalf  of  such  county, 
city,  town,  corporation,  or  reUgious  society; 
— see  Covington  &  Lexington  R  R  Co.  v. 
Ingles,  15  B.  M<mr.  687. 

111.  A  committee  of  a  religious  society 
executed  a  lease  in  behalf  of  the  society, 
and  as  their  agents,  and  the  society  subse- 
quently brought  an  action  against  the  tenant. 
Seldj  that  one  of  the  committee,  who  had 
ceased  to  be  a  member  of  the  society  was  not 
incompetent  as  a  witness  for  the  plaintiflfs,  by 
reason  of  his  haviug  executed  the  lease  on  the 
part  and  behalf  of  the  society.  Vt.  St^ 
preme  Ct.  1846,  Congregational  Society  in 
Newport  «.  Walker,  18  Vt.  600. 

112.  A  prudential  committee  of  a  school 
district  being  a  public  agent  and  not  person- 
ally liable  for  any  thing  done  in  pursuance 
of  his  legal  authority,  is  competent  to  testify 
to  a  contract  made  in  that  capacity,  in  an 

*  If,  pending  an  action  brought  by  the  trosteet  of  a 
charity,  one  of  the  plalntUb  resigns  his  trnst,  but  Is  itin 
liable  for  costs,  he  Is  not  a  competent  witness.  Ifaa§.  SW' 
prwM  CL  laSS,  Adams  «.  Leland,  7  Pioto.  6S. 
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action  against  the  district  npon  sach  con- 
tract. Mom,  Supreme  Ct.  1888,  Allen  o.  School 
DifltrictNo.  2  in  Westport,  ISPidfe.  86. 

113.  A  clerk  of  a  corporation  is  a  compe- 
tent witness  to  identify  its  books  and  yeriiy  its 
records,  though  he  is  a  member  of  the  cor- 
poration, and  interested  in  the  suit  in  which 
those  books  and  records  are  used  as  evidence. 
Mass,  Supreme  Ct,  1844,  Wiggin  tj.  Freewill 
Baptist  Church  in  Lowell,  8  Mete  801. 

114.  The  president  and  secretary  of  an 
insurance  company  who  are  not  stockholders 
therein,  are  competent  witnesses  for  the  com- 
pany, in  an  action  upon  a  policy  executed 
by  the  company.  Md,  Ct.  of  Appeals,  1860, 
Kational  Fire  Ins.  Co.  r.  Crane,  16  Md.  260. 

See  cases  on  the  competency  of  President 
and  Secretary  separately  considered,  stated 
under  those  titles. 

115.  The  teller  of  a  bank,  though  inter- 
ested by  reason  of  his  liability  to  the  bank 
for  his  mistakes,  is  competent  for  it,  from 
necessity,  to  prove  his  acts  in  the  regular 
course  of  his  duty.  if.  Y.  Supreme  Ct,  1886, 
United  States  Bank  «.  Steams,  15  Wend,  814. 

116.  In  a  suit  brought  by  a  bank  against  a 
transportation  company,  as  common  carriers, 
to  recover  for  a  package  of  bank  bills  in- 
trusted to  them  but  never  delivered,  the 
teller  of  the  bank  who  delivered  the  pack- 
age to  the  carrier,  is  a  competent  witness  for 
the  plaintiff.  Vt,  Supreme  Ct,  1846,  Farm- 
ers &  Mechanics^  Bank  «.  Champlain  Trans. 
Co.  18  rt.  181. 

11  ?•  The  cashier  of  a  bank,  in  which  a 
draft  has  been  left  for  collection,  is  a  com- 
petent witness  to  prove  that  due  notice  of  its 
dishonor  has  been  given  to  the  several  par- 
ties. Me.  Supreme  Ct  1841,  Huntress  d. 
Patten,  20  Me,  (2  App.)  28. 

118.  In  Sksei,  fa,  against  a  bank,  as  the 
garnishee  of  a  depositor,  the  cashier  is  a 
competent  witness  for  the  bank,  although 
the  money  was  paid  out  on  the  checks  of 
the  principal  defendant  by  his  direction. 
Pa.  Supreme  Ct,  1848,  Jackson  t.  Bank  of 
United  States,  10  Pa.  St.  61. 

119.  Where  the  trustees  of  a  company 
made  a  loan  from  a  bank,  and  mortgaged  real 
estate  of  the  company  to  secure  its  payment, 
and  the  cashier  of  the  bank  afterward  by 
mistake  entered  satisfaction  of  the  mortgage 
on  the  record  in  the  register's  office,  under 
his  own  seal,  and  the  bank  proceeded  at  law, 
and  recovered  judgment  against  the  trustees, 


— Held,  that  the  cashier  was  a  competent 
witness  to  explain  the  mistake,  and  that  the 
trustees,  being  in  the  condition  of  sureties 
to  the  company,  were  entitled  to  have  the 
mortgage  enforced  for  their  benefit  S.  C,  Ct. 
of  AppedU,  1847,  Bank  of  South  Carolina  e. 
Rose,  1  Strobh.  Eq,  267. 

1 20.  That  a  cashier  is  estopped  by  tiie  per- 
formance of  duties  in  his  official  capacity, 
fk-om  denying  that  they  were  prescribed  by 
the  directors, — see  Durkin  t.  Exchange  Bank 
of  Virginia,  2  PaU,  A  H.  277. 

121.  The  cashier  of  a  bank,  whose  charter 
provides  for  the  examination  of  its  officers, 
as  to  the  contents  of  the  books,  whenever 
the  bank  shall  be  a  party,  is  not  a  competent 
witness  to  prove  the  contents  of  the  books  of 
the  bank,  not  within  his  own  knowledge,  in 
those  cases  in  which  the  bank  is  not  a  party. 
Ga,  Supreme  Ct,  1849,  Williams  v.  Kelspy,  6 
Ga,  865. 

122.  A  stockholder  in  a  corporation  is  com- 
petent to  testify  to  his  official  acts  as  treasurer, 
in  an  action  to  which  the  corporation  is  a 
party.  Me,  Supreme  Ct.  1856,  York  &  Cum- 
berland Railroad  Co.  «.  Pratt,  40  Me.  447. 

IV.  Bights. 

128.  Bight  to  compensation,  in  general. 

Corporations  are  not  liable  on  a  quantwn 
meruit  for  services  performed  by  their  officers. 
Corporate  offices  are  usually  ffiled  by  the 
chief  promoters  of  the  corporation,  whose  in- 
terest in  the  stock,  or  in  other  incidental  ad- 
vantages, is  supposed  to  be  a  motive  for  exe- 
cuting the  duties  of  the  office  without 
compensation;  and  this  presumption  pre- 
vails until  overcome  by  an  express  pre-ar- 
rangement  of  salary.  Pa.  Svpreme  Ct,  1866, 
Eilpatrick  v,  Penrose  Ferry  Bridge  Co.  40  Pn, 
St.  118. 

124.  An  officer  of  a  municipal  corpora- 
tion is  not  entitled  to  claim  a  general  reward 
offered  for  the  performance  of  a  sendee  where 
the  service  was  performed  by  him  in  the  gen- 
eral line  of  his  official  duty.  Mam,  Supreme 
Ct,  1849,  Pool  V,  City  of  Boston,  5  Cueh,  219. 

125.  In  an  action  by  a  member  of  a  cor- 
poration upon  an  implied  contract,  for  the 
value  of  services  as  an  officer  of  the  corpora- 
tion, the  defendant  may  show,  that  according 
to  the  usage  of  the  corporation,  no  compen- 
sation was  chargeable  for  labor  performed  in 
that  capacity.  Cat,  Supreme  Ct.  1861,  Fray- 
lor  r.  Sonora  Mining  Co.  17  CaL  694. 
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126.  In  general,  directors  are  not  entitled 
to  compensation  for  their  personal  services, 
unless  rendered  under  some  express  contract, 
— see  Hall  «.  Vermont  &  Mass.  R  R.  Co.  28 
Vt  401. 

127.  Railroad  directors  cannot  recover 
a  compensation  for  their  services  beyond  the 
rate  fixed  by  the  general  resolutions  of  the 
board.  Thns^^rhere  a  director  acted  as  a 
member  of  the  executive  committee  of  the 
board,  and  was  engaged  in  selling  the  bonds 
of  his  company, — Hdd^  that  his  services 
sboold  be  regarded  as  having  been  rendered 
in  his  capacity  of  director,  and  that  the 
amount  of  his  compensation  should  be  lim- 
ited to  that  allowed  directors.  Vt.  Supreme 
Ct.  1857,  Hodges  v.  Rutland  &  Burlington  R. 
R  Co.  29  Vt.  220. 

128.  Services  in  obtaining  subscriptions. 
Charges  for  services  of  a  corporator  in  a  rail- 
road company,  rendered  in  procuring  the 
stock  subscriptions  necessary  to  a  full  organ- 
ization of  the  company,  were  allowed,  though 
there  was  no  express  promise  for  their  pay- 
ment. As  the  services  were  necessary,  an  ex- 
press promise  will  be  implied.  Vt,  Supreme 
Ct.  1856,  Hall  v.  Vermont  &  Massachusetts 
R  R  Co.  28  Vt.  401. 

129.  Charges  for  services  rendered  by  the 
plaintiff  as  a  committee  of  the  corporators, 
and  also  of  the  directors,  for  procuring  addi- 
tional stock  subscriptions,  were  allowed,  the 
corporators  having  voted,  at  the  time  the 
plaintiff  was  appointed  a  member  of  the  com- 
mittee, that  all  such  expenses,  if  reasonable, 
should  be  audited  and  allowed.*    Ih. 

For  cases  upon  the  Employment  of  agents 
to  obtain  subscriptions,  see  Subscriptions. 

180.  Extra  services.  Where  a  director 
of  a  railroad  corporation  performs  services 
for  the  company,  disconnected  with  his  of- 
fice, he  is  not  restricted  in  regard  to  compen- 
sation, by  any  resolution  of  the  board,  in  re- 


*  Where  the  Talue  of  the  plaintUTs  lervlces  in  obtaining 
rabacrlptions  to  the  capital  stock  of  a  corporation,  and 
aroiufng  pabllc  attention  to  the  enterprise,  was  drawn  in 
qaestioD, — lleld^  tliat  correspondence  between  him  and 
others  interested  in  the  sutiject,  was  admissible  as  bearing 
upon  the  extent  of  his  serrioes,  and  also,  that  he  had  prevl- 
ooflly  oondacted  a  baainees  in  a  saoceasfal  way,  wliich  re- 
qalved  qnallfteatiana  similar  to  those  demanded  by  the  bnai- 
nen  in  question.  N.  H.  Supreme  Ct.  1864,  Low  «.  Ooxm. 
ft  Pmssompslc  Rlycr  Railroad,  46  y.  H.  870. 

Krldenoe  of  the  statement  of  a  prcddfnt  of  a  raHrcad 
eomp«ny  thai  the  plaintiff  oaght  to  be  paid  for  his  senrioes, 
If  any  one  was  paid,  Is  not  admissible  without  showing 
■ome  aothcrity  beyond  the  mere  f»sX  of  his  holding  that 


gard  to  the  compensation  to  be  made  the 
directors.  Vt.  Supreme  Ct.  1855,  Henry  v. 
Rutiand  &  Burlington  R.  R.  Co.  27  Vt.  435. 

181.  But  where  a  director  of  a  moneyed 
institution  rendered  extra  services  for  the 
company,  and  during  the  period  of  eight 
years  that  he  continued  a  director,  after 
rendering  such  services,  made  no  claim  for 
compensation, — Edd,  that  a  contract  to  pay 
could  not  be  implied.  N.  T.  Supreme  Ct. 
1880,  Utica  Ins.  Co.  «.  Bloodgood,  4  Wend. 
652. 

182.  An  officer  of  a  municipal  corpo- 
ration, whose  services  are  compensated  by  a 
fixed  salary,  is  not  entitled  to  extra  compen- 
sation for  any  additional  duties  lawfhlly  re- 
quired of  and  performed  by  him.  Especially 
is  this  the  case,  where  the  city  charter  re- 
quires such  officers  to  be  paid  by  salaries, 
and  prohibits  the  payment  of  fees  to  them. 
N.  T.  Supreme  Ct.  1859,  Wendell  «.  City  of 
Brooklyn,  29  Ba/rb.  204. 

188*  lien.  The  cashier  of  an  insolvent 
bank  has  no  lien  upon  its  funds  for  the  pay- 
ment of  his  salary,  and  is  not  entitled  to  a 
preference  over  otiier  creditors.  N.  T,  Ghari- 
eery,  1829,  Bruyn  v.  Receiver  of  the  Middle 
District  Bank,  1  Paige,  584. 

184.  Witliholding.  A  violation  of  the 
by-laws  no  ground  for  withholding  the  salary 
of  an  officer,  in  the  absence  of  fraud, — see 
Neall  V.  Hill,  16  Col.  145. 

185.  Stockholders,  when  liable.  The 
deed  of  settiement  of  a  company  formed  in 
1850,  provided  that  in  all  contracts  entered 
into  on  behalf  of  the  company  for  the  per- 
formance of  any  work  or  service,  or  any 
other  account,  the  directors  should  expressly 
stipulate  that  the  fimds  and  property  of  the 
company  should  alone  be  liable.  On  the 
winding  up  of  the  company,  all  the  assets 
having  been  exhausted, — Reld,  that  the 
shareholders  were  not  personally  liable  to 
satisfy  a  claim  by  directors  for  unpaid  salary. 
Be  Anglo-California  Qold  Mining  Co.  87 
Law  J.  N.  S.  Ch.  78;  17  L.  T.  N.  S.  164. 

136.  The  compensation  due  to  an  officer 
of  the  corporation  under  an  agreement  to 
pay  him  by  the  year,  does  not  become  a 
*'  debt "  within  the  meaning  of  a  statute  im- 
posing an  individual  liability  for  debts  of 
the  company,  until  the  expiration  of  a  year, 
or  until  the  earlier  termination  of  the  rela- 
tion. N.  7.  Supreme  Ct.  1862,  Oviatt  «. 
Hughes,  41  Barb.  541. 
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1S7*    Impraper    payment   of   saluries. 

Where  the  directors  pay  salary  to  one  of 
their  number  for  services  dormg  a  period  for 
which  it  was  understood  no  compensation 
was  to  be  allowed,  the  transaction  may  be 
overhauled  by  any  stockholder  suing  in  be- 
half of  himself  and  others.  Hf.  7,  Ot,  of 
Appeals^  1867,  Butts  «.  Wood,  87  HT.  F.  817 ; 
38  Barb,  181. 

188.  Where  a  canal  company  were  em- 
powered by  their  charter  to  raise  a  fimd  by 
lotteries,  which  should  not  form  a  part  of  the 
dividend-bearing  capital,  but  which  should 
be  considered  as  a  bounty  to  the  corporation  to 
enable  them  to  make  the  tolls  as  low  as  pos- 
sible, and  the  company  suspended  the  con- 
struction of  the  canal,  but  continued  to  raise 
la^^  sums  by  lotteries  and  to  pay  unneces- 
sary salaries  to  officers.  HM^  that  it  was 
competeat  for  the  legislature  to  interfere  to 
prevent  the  ftmds  so  raised  from  being  per- 
verted, and  to  do  so  by  an  act,  that  no  officer 
should  receive  compensation  while  the  work 
was  suspended ;  and  that  the  corporation  hav- 
ing assented  to  this  amendment,  an  officer 
holding  at  the  pleasure  of  the  managers 
could  not  object,  that  the  law  impaired  the 
obligation  of  contracts  Pa.  Supreme  Ct.  tS2fi^ 
Ehrenzeller  «.  Union  Canal  Co.  1  RawU^  181. 

189.  Bight  to  reimbursement  of  money 
expended.  Where  one  of  the  directors  of  a 
mining  compa]>y  who  advanced  money  to 
pay  the  necessary  expenses  of  the  company, 
acted  in  good  £dth,  though  not  in  accord- 
ance with  their  borrowing  powers, — Hdd^ 
that  he  was  entitled  on  the  winding  up  of 
the  company,  to  repayment,  with  interest, 
out  of  the  general  assets  after  payment  of 
the  general  creditors ;  and  in  case  of  fidlure 
of  assets,  to  contribution  from  the  sharehold- 
ers. F.  Chan,  Ct,  1864,  Lowndes  v.  Gkunett 
&c.  Mining  Co.  88  Law  J.  K  8.  Ch,  418 ;  10 
Lau>  Times,  N,  8.  229 ;  12  Week,  Bep.  572. 

140.  The  directors  of  a  company  purchas- 
ed a  patent,  and  at  a  meeting  of  the  com- 
pany the  purchase  was  reported  and  approv- 
ed. The  patent  proved  unprofitable,  and 
the  directors  were  removed  for  mismanage- 
ment. JBeldj  that  the  company  were  bound 
to  make  good  to  the  directors  their  liabili- 
ties in  respect  of  the  purchase.  V,  Chan.  Gt, 
1849,  Gleadow  v.  Hull  Ghisa  Co.  19  Law  J. 
K8,ah,^i\n  Jwr.  1820. 

141.  The  regulations  of  a  loan  associa- 
tion created  for  the  benefit  of  its  members. 


provided  that  any  person  depositing  a  sum, 
however  small,  should  become  a  stockdiold- 
er.  The  directors  soon  after  the  creation  of 
the  corporation  fraudulently  declared  a  divi- 
dend for  the  payment  of  which  no  profits  ez* 
isted,  and  contnued  to  declare  dividends 
until  the  company  became  insolvent.  Hie 
plaintiff,  who  was  a  director  of  the  associa- 
tion, with  knowledge  of,  and^  participation 
in,  the  frauds  of  his  co-direotora,  made  a  loan 
to  the  corpormtion  to  pay  a  dividend  frmudo- 
lently  declared.  Edd,  that  his  claim  upon 
the  estate  of  the  corporation,  in  the  hands 
of  an  assignee  for  benefit  of  creditors,  should 
be  postponed  until  all  the  stockholdexB,  both 
those  who  became  such  before,  and  those 
who  became  such  after,  the  fraudulent  divi- 
dend, were  fully  paid.  J^.  Supreme  CL 
1866,  Ejisterbock*s  Appeal,  51  i\x.  >8&  488. 

142.  Officers  of  manufacturing  ooipora- 
tions  who  have  been  compelled  to  pay  cor- 
porate debts,  under  the  Mass.  Stat  of  1851, 
ch,  815,  $  8, — which  provides  that  tbe  offi- 
cers, in  the  first  instance,  shall  be  liable  to 
satisfy  judgments  against  the  corporation,  if 
no  corporate  property  can  be  found, — cannot 
maintain  a  bill  in  equity  fi)r  contribution 
against  stockholders;  the  officers  being pri< 
marily  liable,  the  stockholders  only  sec- 
ondarily. Mtxea.  Supreme  Ct,  1868,  Stone  «. 
Fenno  fi  AUen,  579. 

V.  Liabilities. 

148.  For  misoonduet.  Bank  officers  are 
but  agents  of  the  corporation,  and  if  Ihey 
transcend  or  abuse  their  powers^  are  as  much 
responsible  to  thmr  principal,  as  are  tbe 
agents  of  an  individual.  N,  T,  Supreme  Ct, 
1847,  Austin  v.  Daniels,  4  Ben  299. 

144.  Directors  and  stockholders  of  an  ii^ 
stitution  who  are  guiltless  of  fraud  thon- 
selves,  and  iimocent  successors  or  assignees 
of  those  guilty  of  fraud,  are  not  bound  by 
the  acts  or  conduct  of  their  predeoesson  and 
asfflgnors.  Ga,  Supreme  C%.  1858,  Schky  9. 
Dixon,  24  Qa.  278. 

145.  The  chairman  of  a  railvray  compsny 
appropriated  various  unallotted  shares  to  the 
use  of  various  persons  whose  names  he  did 
not  mention,  in  order  to  secure  or  reward 
services,  which  it  was  insinuated,  could  be 
rewarded  only  by  secret  service  money.  B^y 
that  having  applied  the  property  of  the 
company  in  a  manner  which  would  not  bear 
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the  light,  he  must  suffer  the  consequences; 
anci  that,  heing  charged  with  the  receipt  of 
the  money,  he  could  not  discharge  himself 
by  the  suggestion  of  such  an  application. 
BaOi  at.  1858,  York  &c  Railway  Co.  v. 
Hudson,  10  Eng.  X.  A  Eq.  861 ;  16  Been, 
496 ;  22  Lav>  J.  JVl  8,  Oh.  620. 

146.  ~  of  subordinates.  Trustees  appoint- 
ed by  statute  for  public  purposes,  with  power 
to  levy  tolls,  but  not  deriving  any  personal 
benefit,  are  liable  in  their  corporate  capacity 
for  damage  sustained  by  reason  of  the  de- 
fiiult  of  their  servants  or  agents  to  the  same 
extent  as  absolute  owners  levying  tolls  for 
their  own  profit,  although  there  is  no  im- 
proper conduct  on  the  part  of  such  trustees. 
K  of  Lordi,  1866,  Mersey  Docks  Trustees  v. 
Gibba,  1  Law  Sep.  K  Z.  08 ;  12  Jur.  N.  8. 
671 ;  86  Law  X  K  8  Bhxh.  225 ;  14  Law 
Timesy  K  8.  677. 

147*  The  bill  against  an  agent  or  ofOicer  of 
the  company  for  misconduct,  producing  loss 
to  it,  must  be  filed  by  the  corporation,  and 
not  by  stockholders.  2f,  T,  V.  ChatK  Ct. 
1841,  Forbes  v.  Whitlock,  8  JEdw.  446. 

For  the  right  of  a  stockholder  or  the  coiv 
poration,  to  sue  the  Directors  in  their  ag- 
gregate capacity  for  misuse  of  the  corporate 
property,  see  Stockholdebs. 

148*  The  right  of  action  to  recover 
damages  for  a  fraudulent  misapplication  of 
property  of  a  corporation  by  an  ofiicer,  is  as- 
signable equally  as  if  the  property  of  an  in- 
dividual was  thus  misapplied  or  converted. 
If.  r.  Supreme  Ct.  1866,  Grocers'  National 
Bank  v.  Clark,  48  Barb.  26. 

149.  Joint  action.  Where  the  charter  of 
a  company  fixes  the  number  of  directors  at 
sixteen,  and  makes  a  minority  of  them  nec- 
essary to  constitute  a  board  competent  for 
the  transaction  of  business,  a  joint  action 
cannot  be  nuuntained  against  four  for  acts 
done  as  directors.  The  four  defendants  are 
incapable  of  doing  any  corporate  act,  and 
cannot  jointly  as  directors.  K  they  have 
wasted  and  lost  the  funds  of  the  corpora- 
tion, the  action  must  bo  against  them  sever- 
ally as  individuals.  JT.  Y.  Supreme  Ct. 
1820,  Franklin  Ins.  Co.  e,  Jenkins,  8  Wend. 
180. 

150.  Effect  of  by-laws.  In  a  suit  against 
an  officer  of  a  corporation  on  his  ofildal 
bond,  the  by-laws  of  the  corporation  are  evi- 
dence against  him  to  show  that  he  knew  what 
his  duties  were  as  prescribed  by  the  by-laws. 


Dd.  auperujT  Ct.  1840,  Bank  of  Wilmington 
&  Brandy  wine  v.  WoUaston,  8  Barring.  00. 

151.  Liability  for  error.  Making  a  list, 
pursuant  to  a  statute  requirement,  of  the  chil- 
dren capable  of  attending  school,  between 
the  ages  of  five  and  sixteen  years,  by  which 
list  Ihe  money  received  and  raised  by  the 
township  for  the  support  of  schools  was  to 
be  apportioned, — Hdd^  a  judicial  and  not  a 
ministerial  act ;  and  that  the  trustees  were 
not  civilly  responsible  for  error  or  fraud 
therein ;  and  that  the  truth  of  the  list  could 
not  be  collaterally  questioned.  N.  J.  Su- 
preme Ct.  1860,  Township  of  Morris  v.  Carey, 
8  JhOeh.  877. 

152.  The  selectmen  of  a  town,  in  Massa- 
chusetts, are  liable  in  an  action  on  the  case, 
to  a  citizen  whom  they  illegally  deprive  of 
his  right  of  voting,  although  they  are  not 
actuated  by  improper  motives,  but  merely 
commit  an  error  in  judgment.  Mom.  Su- 
preme Ct.  1814,  Lincoln  v.  Hapgood,  11 
Man.  850 ;  1817,  Bridge  v.  Lincoln,  14  Ma$». 
867. 

158.  —  for  corporate  debt.  That  in  the 
absence  of  statute,  an  action  does  not  lie  to 
enforce  a  personal  liability  for  the  debt  of  a 
corporation  upon  the  facts  that  the  by-laws 
required  the  assent  of  five  directorR  to  a  call 
upon  the  stockholders;  that  the  defendant 
was  a  director ;  that  no  call  was  made ;  and 
that  the  company  became  insolvent  at  a  time 
when  the  amount  which  remained  due  upon 
its  stock  and  subject  to  call  was  more  ^an 
sufilcient  to  pay  all  its  debts,— see  Seymour  d. 
Sturgess,  26  If.  T.  134. 

For  the  Liability  of  ofScers  and  stockhold- 
ers, in  place  of  the  corporation,  for  company 
debts,  see  IimiYiDUAL  liabilitt. 

154.  Where  a  trader  charged  against  a 
corporation  in  his  books  of  accoxmt  the  price 
of  articles  procured  for  them,  but  never  de- 
livered and  accepted,  as  due  at  the  time 
when  they  were  ready  for  delivery  and  ac- 
ceptance, and  recovered  a  judgment  against 
the  corporation  upon  his  account  made  up  as 
due  at  that  time,  with  interest  thereafter, — 
Bddy  that  he  could  not  afterward,  in  an  ac- 
tion brought  for  the  purpose  of  holding  the 
ofilcers  of  the  company  personaUy  respons- 
ible therefor,  aver  that  the  debt  was  not 
due  until  a  later  date.  Mass.  Supreme  Ct^ 
1868,  Bond  v.  Clark,  6  AUeny  861. 

155.  Where  the  rules  of  a  mutual  insur- 
ance company  provided  that  claims  should 
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be  paid  by  means  of  checks  countersigned  by 
the  secretary  and  manager,  and  that  the 
money  to  pay  the  claims  should  be  raised  by 
bills  to  be  drawn  by  him  on  the  members  of 
the  association, — Eeli  that  he  was  properly 
made  a  defendant  to  a  bill  to  enforce  a  claim 
against  the  company,  notwithstanding  that 
he  was  not  a  member  of  the  association,  and 
was  not  personally  liable  to  pay  any  portion 
of  the  claim.  V.  Chan.  Ct.  1865,  Pepper  v. 
Green,  2  Hem.  A  Mil.  478. 

156.  And  where  the  secretary  and  mana- 
ger had  become  banknipt  after  bill  filed, — 
Edd^  that  the  suit  was  unaffected  thereby, 
and  that  his  assignees  were  not  necessazy 
parties.    Ih, 

Bee  Suits. 

157  •  The  California  statute  respecting  cor- 
porations (Laws  of  April  22, 1850,  {  14)  im- 
posed personal  liability  upon  the  directors  of 
a  corporation,  when  the  debts  should  exceed 
the  capital  stock  paid  in,  for  such  excess, — 
Edd^  that  the  statute  should  be  conshiied 
strictly  in  favor  of  a  director ;  and  that  in 
an  action  brought  against  such  officer  to  im- 
pose such  personal  liability,  the  plaintiff 
must  prove  that  the  debts  were  contracted 
under  the  administration  of  the  defendant, 
and  that  he  was  '*  present  when  the  same  did 
happen.*^  Gal.  Supreme  Ct.  1868,  Irvine  «. 
McEeon,  28  Col.  472. 

158.  —  on  special  promise*  Where  the 
assets  of  an  incorporated  association  were 
sold,  and  the  ownership  of  the  proceeds 
transferred  to  its  treasurer,  in  consideration 
of  his  undertaking  to  pay  the  company^s 
debts  and  a  certain  sum  per  share  to  the 
shareholders  out  of  the  fund, — Hdd^  that  his 
promise  to  that  effect  inured  to  the  benefit  of 
every  creditor  and  shareholder;  and  any  one 
of  them  might  maintain  an  action  upon  it. 
N.  T.  Com.  PI  1858,  Therasson  v.  McSpedon, 

2  sm.  1. 

159.  Liability  to  punishment  for  neglect 
of  dnty«  The  charter  of  a  turnpike  company 
declared  that  every  neglect  to  keep  and  pre- 
serve the  road  in  good  repair,  should  be 
deemed  a  misdemeanor  in  the  president  and 
individual  directors  for  the  time  being  of  the 
company.  Meld^  that  the  directors  were 
severally,  as  well  as  jointly  liable  to  indict- 
ment. The  reftisal  of  one  to  concur  in  a 
resolution  directing  the  repairs,  or  in  making 
the  necessary  appropriation  for  that  purpose, 
may  have  been  the  cause  of  the  road  continu- 


ing out  of  repair,  although  all  the  other  di- 
rectors then  in  office  were  entirely  innocent 
It  is  no  excuse  to  one  who  has  been  guilty  of 
a  public  offence,  that  others  are  equally  goil- 
ty.  Prima  facie  every  director  is  guilty  of  a 
neglect  of  duty  in  not  joining  with  his  asso- 
ciates in  making  the  necessary  provision,  and 
if  any  one  has  done  his  duty,  but  has  been 
unable  to  effect  the  object,  through  the 
neglect  or  misconduct  of  others,  he  must 
show  that  fact  on  his  trial  N.  T.  CUof 
Erron^  1881,  Kane  «.  People,  8  Wend.  203. 
Compare  State  u.  Patton,  4  Ired.  Law,  16. 

160.  What  will  relieve.  A  statute  by 
which  a  corporation,  chartered  as  a  road  and 
bridge  company,  was  permitted  to  divide,  a 
new  corporation  being  formed  to  own  the 
bridge, — Hdd^  not  to  exonerate  the  officers 
of  the  road  company  fix»m  the  penalties  im- 
posed by  the  original  act,  it  being  manifest 
that  the  legislature  did  not  intend  to  relieve 
them  from  their  liabilities.  Jf.  T.  Ct.  ofEr^ 
rors,  1881,  Kane  «.  People,  8  Wend.  203. 

101.  Liability  to  punishment  for  embei- 
zlement*  Money  of  a  railroad  corporation 
drawn 'Out  fix>m  its  place  of  deposit  by  the 
treasurer  of  the  company,  is  the  property  of 
the  corporation,  and  subject  to  embezzlement 
by  sudi  officer.  JfoM.  Supreme  Ct.  1867, 
Commonwealth  «.  Tuckerman,  10  Chray^  173. 

102.  An  indictment  against  an  officer  of 
a  bank  for  embezzling  property  belonging  to 
or  deposited  in  the  bank,  must  charge  a  spe- 
cific act  of  fraud,  and  the  defendant  must  be 
proved  guilty  of  the  specific  offence  charged ; 
and  not  more  than  one  offence  can  be  well 
alleged  in  one  count  of  the  indictment 
Mom.  Supreme  Ct,  1844,  Commonwealth  «. 
Wyman,  8  Mete.  247. 

168.  The  officers  of  banks  are  not  includ- 
ed in  the  provisions  of  the  Revised  Statutes 
of  Massachusetts  (ch.  188,  §  10),  that,  in  the 
prosecution  of  the  offence  of  embezzling  the 
money,  &c.,  of  any  person,  by  his  clerk,  serv- 
ant, or  agent,  it  shall  be  sufficient  to  allege 
generally,  in  the  indictment,  an  embezzlement 
of  money  to  a  certain  amount  and  to  give 
evidence,  on  the  trial,  of  asy  such  embezzle- 
ment committed  within  six  months  next  after 
the  time  stated  in  the  indictment.    Ih. 

164.  That  the  provision  in  the  Rev.  Stat 
of  Massachusetts  (cK  126,  §  27),  for  the  pun- 
ishment of  embezzlement  conmiitted  by  any 
J  cashier  "  or  other  officer  "  of  a  bank,  includes 
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embezzlement  committed  by  the  president 
and  directors  of  a  bank, — see  lb, 

165*  The  treasurer  of  a  railroad  company 
18  an  "  ofBcer,'*  &c.)  of  an  incorporated  com- 
pany within  a  statute  relative  to  embezzle- 
ment by  such  persons.  Mom,  Supreme  Ct,  1857, 
Commonwealth  o.  Tuckerman,  10  Qray^  178. 

166.  That  the  phrase  "ofBcers,  agents, 
or  sorants,"  in  a  statute  punishing  embezzle- 
ment, does  not  necessarily  include  **  derks,'^ 
— see  Budd  «.  State,  8  Humph.  488. 

167.  What  is  a  fraudulent  conversion  by 
an  employee  of  an  incorporated  bank,  of  the 
securities  of  the  depositors  therein,  under 
the  Mass.  Gen.  Statutes,  ch.  161,  g  89.  Com- 
monwealth V,  Tenney,  97  Mom.  60. 

168.  That  the  words  "  incorporated  bank^^ 
in  such  statute  include  banks  chartered  since, 
as  well  as  those  in  existence  at  the  passage  of 
the  act,  and  extend  to  banking  coiporations 
organized  under  the  laws  of  the  United  States, 
located  in  the  State,  as  well  as  similar  corpo- 
rations created  under  the  laws  of  the  common- 
wealth,   lb, 

VI.     IterERMINATION  OF  OfFICB. 

1.  Beeignation, 

169.  Intent  to  resign,  inferred  from  ac- 
ceptance of  an  incompatible  office.  See  Ye- 
rior  «.  Sandwich,  1  Bid.  805 ;  Rex  «.  Good- 
win, Dougl,  897,  note  22;  Milward  t. 
Thatcher,  2  D%mrf,  AKS7]  Bex  «.  Patemen, 

Id.  779. 

170.  When  prematare*    A  person  who 

has  been  elected  to  an  office  cannot  resign 
the  same  before  the  time  has  arrived  when 
he  is  entitled  by  law  to  possess  it,  and 
has  become  invested  with  its  privileges  by 
subscribing  to  the  oaths,  and  giving  the  ob- 
ligations required  by  law.  '  Hence,  an  at- 
tempt on  the  part  of  one  elected  to  an  office 
to  resign  before  he  is  made  an  incumbent,  is 
abortive  and  ineffectual  Col.  Supreme  Ct 
1864,  Miller  «.  Supervisors  of  Sacramento 
County,  25  Oal  98. 

171.  How  made.  Where  an  office  is 
granted  by  deed,  the  resignation  or  mirrender 
ought  also  to  be  by  deed ;  but,  where  an  of- 
ficer is  appointed  by  election,  the  corporation 
may  accept  a  resignation  or  surrender  by 
paroL  Rex.  «.  Mayor  &c.  of  Rippon,  1  Id. 
Baiym.  568 ;  2  SdOe.  488. 

172.  Acceptance  necessary.  Under  pro- 
visions of  a  charter,  which  direct  that  an 
alderman  or  other  officer  may  resign  by  giv- 

86 


ing  written  notice  to  the  dty  derk,  and  pub- 
liking  a  copy  of  such  notice  in  the  corpora- 
tion papers, — a  simple  communication  to  the 
mayor  and  common  council,  tendering  a 
resignation,  is  ineffectual.  Brooldyn  City  CU 
1867,  Lewis  «.  OUver,  4  Alb,  Fr.  121. 

178.  An  overseer  of  the  highways  cannot, 
at  his  pleasure,  lay  aside  his  office.  A  mere 
notification  of  the  fact  that  he  resigns  is  not 
sufficient  to  discharge  him  from  his  office ; 
but  his  resignation,  to  be  effectual,  must  be 
accepted  by  competent  authority,  if.  J. 
Supreme  Ct,  1864,  State  ex  rd.  Reeves  v.  Fer- 
guson, 81  N.  J.  Law  (2  Frwm),  107. 

2.   Esepiration. 

174.  Abridging  the  term.  Where  the  term 
of  an  office  is  fixed  by  statute,  the  appointing 
power  has  no  right  to  abridge  its  duration 
by  a  resolution  of  appointment.  Mich,  Sur 
preme  Ct.  1865,  Stadler  v.  City  of  Detroit, 
18  Mich.  846. 

175.  Extending  it.  The  Maryland  act  of 
1852,  ch.  221,  to  incoiporate  cemetery  com- 
panies, provided  that  annual  elections  should 
be  held  for  boards  of  managers  of  companies- 
incorporated  under  it,  at  such  times  and 
places  as  the  by-laws  of  each  company  should 
specify.  A  board  of  managers  of  such  a. 
company,  at  a  meeting  of  a  majority  of  its 
members  held  several  months  subsequent  to 
an  annual  election,  passed  a  resolution  alter- 
ing the  day  of  election  as  fixed  in  the  com- 
pany's by-laws,  by  which  they  extended  their 
own  terms  of  office  for  six  months,  for  the 
alleged  purpose  of  protecting  the  interests  of 
the  stockholders  from  their  own  apprehended 
mismanagement.  Eeld^  that  the  resolution 
was  invalid. 

1.  The  object  of  the  provision  in  the  gen- 
eral law  of  holding  the  elections  according 
to  the  specifications  of  the  by-laws,  was  to 
secure  an  annual  election,  and  not  to  enable 
the  board  of  managers  to  prevent  such  an 
election. 

2.  The  incumbents  in  the  boards  of  mana- 
gers could  not  extend  their  terms  indefinite- 
ly. Md.  Ct.  of  Appeals,  1865,  Mottu  v.  Prim- 
rose, 28  Md.  482. 

176.  ^^  Tears."  Where  a  charter  speaks 
of  years  with  reference  to  an  office,  years  of 
office,  and  not  calendar  years,  are  intended. 
K  B.  1830,  Rex  v.  Swyer,  10  Bam.  A  C. 
486. 

177.  Holding  over.  Though  the  officers; 
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of  a  corporation  are  required  by  its  charter, 
or  by  its  by-laws,  to  be  elected  yearly,  yet 
they  may  contmue  in  office  until  their  suc- 
cessors are  duly  chosen.  Conn,  Supreme  Ct. 
1827,  McCall  v,  Bryam  Manuf.  Co.  6  Conn. 
438.    And  see  Foot «.  Prowse,  1  8(/r.  625. 

178.  The  clerk  of  a  corporation,  unless  the 
laws  of  the  state  or  by-laws  of  the  corpora- 
tion provide  otherwise,  remains  in  office  until 
another  is  chosen.*  Me.  Supreme  Ct.  1849, 
South  Bay  Meadow  Dam  Co.  o.  Gray,  80  Me, 
547. 

1 79.  Where  a  statute  respecting  religious 
societies  provided  that  the  members  of  such 
corporations  should  have  power  to  appoint 
a  committee  to  order  the  affairs  of  the 
society  for  the  year  ensuing, — Held^  that  the 
committee  would  hold  their  office,  after  the 
expiration  of  the  year,  until  superseded  by 
the  appointment  of  another  committee.  Conn. 
Supreme  Ct.  1884,  Congregational  Soc.  of 
Bethany  «.  Sperry,  10  Conn,  200. 

180.  Under  a  statute  directing  that  the 
clerk  chosen  by  a  school  district  should  hold 
his  office  until  another  should  be  chosen  and 
sworn  in  his  stead,  where  the  clerk  of  a  school 
district  removed  into  an  adjoining  district, 
but  within  the  same  town,  and  another  was 
chosen  in  his  place,  but  not  sworn, — Edd^ 
that  the  first  continued  competent  to  act  as 
clerk.  Mom,  Supreme  Ct.  1888,  Williams  f>. 
School  District  in  Lunenburg,  21  Pick,  75. 

1$1.  The  charter  of  a  bank  appointed  di- 
rectors by  name,  and  then  provided  that 
directors,  from  and  after  that  period,  "shall 
be  elected  for  one  year  by  the  stockholders, 
on  the  first  Monday  in  January,  in  each  and 
every  year,  during  the  existence  of  the  cor- 
poration. The  directors  chosen  at  such  meet- 
ings shall  take  their  seats  on  the  second 
Monday  in  January,  in  each  and  every  year, 
and,  until  the  new  directors  take  their  seats, 
the  former  president  and  board  shall  con- 
tinue to  manage  the  affairs  of  the  company 
in  the  same  manner  as  before  such  election, 
so  that  no  risk  shall  be  run  of  the  affairs 
of  said  company  being  properly  managed. 


*  Under  sectioa  Sfi  of  article  6  of  the  oonstitntfon  of  Vir- 
ginia,— ^whldh  prorldes  that  judges  and  all  other  officers, 
whether  elected  or  appointed,  shall  continue  to  dischaxge 
the  duties  of  their  respectiye  offices,  after  their  terms  of 
senrice  haye  expired,  until  their  successors  are  qualified, — 
the  Chief  executive  officer  of  the  State  continues  In  office, 
After  the  expiration  of  his  term,  until  his  successor  te  quail- 
iied.  To.  Ct.  of  Appeah^  1808,  Bsop.  Lawhome,  18 
(Traft.  85. 


untH  the  new  directors  form  aboard,  from  and 
after  the  said  first  Monday  in  Januaiy,  1809. 
No  directors  were  elected  after  the  year  1838. 
A  suit  was  instituted  by  the  bank  more  than 
a  year  after  the  time  for  the  election  of  di- 
rectors had  elapsed,  ffddy  that  the  directora 
holding  over  were  in  office  for  the  purpose  of 
maintaining  suits  for  the  collection  of  the 
dues  of  the  bank.  Tenn,  Supreme  Ct,  1842, 
Nashville  Bank  v.  Petway,  3  Humph.  522. 

182.  Death.  Where  a  corporation,  at  the 
request  of  their  registrar,  appointed  a  deputy 
registrar  to  assist  him, — Held^  that  the  au- 
thority of  the  latter  was  determined  by  the 
death  of  the  former.  K,  B,  1805,  Hex.  v.  Cor- 
poration of  Bedford  Level,  6  Ecut^  356. 

1$8,  Alteration  of  districts.  The  charter 
of  a  municipal  corporation  provided  that 
the  councilmen  should  reside  in  the  wards 
for  which  they  were  chosen.  After  an  elec- 
tion had  been  had  the  city  was  divided 
anew,  by  which  some  of  thecoundlmen  were 
thrown  into  diflerent  wards  from  those  by 
which  they  were  elected.  Bdd^  that  such 
councilmen  still  remained  in  office,  and  that 
the  proceedings  in  which  they  participated 
were  valid.  Ohio  Supreme  Ct,  1853,  Scovill 
v.  City  of  aeveland,  1  Ohio  St,  126. 

8.  Itemowd,    Bestoration, 

184.  Power  to  remove.  The  board  of  di- 
rectors of  Girard  college  have  power  to  re- 
move an  officer  thereof,  created  by  an  ordi- 
nance of  the  city  of  Philadelphia,  without 
assigning  cause ;  and  may,  therefore,  displace 
the  steward  of  the  college  at  their  pleasure. 
See  Field  «.  Directors  of  Girard  College,  54 
Pa,  St.  283. 

See  the  subject  of  Bemoval  of  corporate 
officers  treated  under  Amotion. 

185.  A  charter  of  a  university  provided, 
"  that  the  places  of  any  of  the  trustees,  who 
should  resign,  remove  from  the  territory,  die, 
or  willfully  absent  himself  fiom  three  stated 
meetings,  should,  from  time  to  time,  be  sup- 
plied by  the  board  of  trustees  at  their  stated 
meetings  by  elections  to  be  had  in  a  certain 
way." 

Seldy  1,  That  the  failure  to  attend  meetings 
would  not  per  m,  vacate  the  seats  of  partica- 
lar  members ;  nor  would  the  fidlare  to  hold 
meetings  be  a  dissolution,  per  m,  of  the  cor- 
poration, nor  would  the  simple  removal  of  any 
of  the  trustees  from  the  State,  vacate  their 
seats. 
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2.  That  for  willfhl  absence  or  removal  of 
any  truatee,tli6  remaining  trustees  might  va- 
cate his  seat,  after  giving  him  an  opportuni- 
ty to  be  heard.  Tnd,  Supreme  Ct,  1854,  State 
1?.  Trustees  of  Yincennes  University,  6  IndU 
77. 

« 

186«  A  by-law  restricting  the  discretion- 
ary power  of  removing  a  master  or  usher  of  a 
grammar  school  vested  in  the  governors,  as 
given  by  the  charter  is  void.  Ex(^,  Oh. 
1844,  Regioa  9.  €k)vemors  of  Darlington 
School,  6  Q,  B.  682. 

187.  BeeoTery  of  compensation  after  re- 
movaL  An  officer  appointed  by  a  municipal 
corporation  to  an  office  created  by  them,  is 
not  bound  by  a  removal  from  office  without 
actual  notice  of  the  removal.  Such  an  office 
is  in  the  nature  of  a  contract  of  employment ; 
and  if  the  corporation  suffer  the  officer  to  go 
on  rendering  the  services,  after  they  have  re- 
solved on  his  removal,  they  are  liable  for  his 
compensation  until  they  give  him  notice. 
W.  F.  Com.  PI.  1844,  Jarvis  v.  Mayor  &c.  of 
N.  Y.  2  If.  r.  Leg.  Obs.  896. 

188.  A  railway  company  is  not  legally 
justified  in  dismissing  a  clerk  under  an  agree- 
ment for  hire  determinable  by  three  months' 
notice,  or  payment  of  three  months'  salary, 
without  notice  and  without, payment  of  his 
salary,  because  a  letter  was  written  by  him, 
accusing  the  company  of  shuffling  conduct. 
HMy  that  such  clerk  was  entitled  to  set  off  his 
quarter's  salary  against  a  claim  of  the  com- 
pany for  money  received  to  their  use,  0.  P. 
1851,  East  Anglian  Railways  Co.  v.  Lythgoe, 
10  G.  B.  726;  2  Eng.L.  A.  Eq.Ml\  20  Law 
J.  K  8.  0.  P.  84. 

180.  —  of  expendftnres*  A  municipal  of- 
ficer, who  had  been  removed  from  office  by 
the  city  government,  on  charges  of  miscon- 
duct, sued  to  recover  his  salary  for  the  entire 
term  during  which  he  was  removed,  alleging 
that  such  removal  was  illegal;  and  also 
claimed  to  recover  for  money  expended  by 
him  in  defending  himself  against  said  charges. 
Heid,  that  such  expenses  were  not  damages 
which  he  could  recover.  Ckb.  Supreme  Ct. 
1856,  Shaw  «.  Mayor  of  Macon,  19  Ga.  468. 

190.  Mandamus  to  restore.  A  mandamus 
will  not  lie  to  compel  an  admission  or  resto- 
ration to  any  place  or  office,  unless  it  has 
some  relation  to  the  public ;  and  hence,  an 
application  for  a  writ  to  be  directed  to  a 
company  of  gunmakers,  commanding  them 
to  restore  an  approver  of  guns  who  had  been 


deprived  of  his  place,  was  refused.  Q.  B. 
1708,  Vaughan  v.  Company  of  Gunmakers,  6 
Mod.  82 ;  2  Ld.  Baym.  989. 

191  •  A  mandamus  will  lie  to  restore  di- 
rectors of  a  banking  corporation,  who  have 
been  refused  the  exercise  of  their  rights  as  di- 
rectors by  a  migority  of  the  board.  La.  Su- 
preme Ct.  1885,  Prieur  v.  Commercial  Bank, 
7  La.  609. 

192.  A  mandamus  will  lie  to  restore  a  pas- 
tor, constituted  by  the  charter  of  the  church 
a  corporator,  who  was  removed  without  no- 
tice being  g^ven  to  the  congregation,  as  pre- 
scribed by  the  constitution  of  the  society. 
Md.  Ct.  of  AppedUy  1864,  Weber  v.  Zimmer- 
man, 22  Md.  156. 

193.  A  mandamus  was  granted  to  compel 
the  trustees  of  an  endowed  dissenting  meet- 
ing house,  to  admit  a  minister  who  was  duly 
elected.  K.  B.  1762,  Rex  v.  Barker,  8  Burr. 
1265;  IWm.  Black.  800, 852. 

194«  A  mandamus  will  be  granted  at  the 
suit  of  a  school  district  to  compel  the  com- 
mittee of  the  district  to  reinstate  a  teacher 
removed  by  them.  Conn.  Supreme  Ct,  1866, 
Oilman  v.  Bassett,  83  Conn.  298. 

195.  Mandamus  granted  to  restore  to  the 
position  of  usher  in  a  tcee  school.  The  Pro- 
tector V.  Craford,  Style^  467. 

190.  Mandamus  will  lie  to  restore  a  person 
to  the  office  of  sexton.  K.  B.  1683,  He's 
Case,  1  Ventr.  143, 158 ;  1719,  Rex  f>.  Guard- 
ians of  Thame,  1  Stra.  115. 

197.  TVhatis  sufflcient  to  sustain  a  remov- 
al. Where  it  appears  from  the  showing  of  an 
officer  that  the  corporation  justly  though  ir- 
regularly removed  him  fix)m  his  office,  a 
mandamus  to  restore  will  not  be  granted. 
K  B.  1777,  Rex  v.  Mayor  &c.  of  Axbridge,  2 
Cotop.  523 ;  1787,  Rex  v.  Mayor  &c.  of  Lon- 
don, 2  Bumf.  &  E.  177;  1822,  Rex  v.  Mayor 
&c.  of  Bristol,  1  Dowl.  d  B.  389;  sub  nom. 
Rex  V.  Griffiths,  5  Barn,  d  Aid.  781. 

198.  "  Ifon  fuit  eleetus  "  is  a  good  return 
to  a  mandamus.  Rex  v.  Twitty,  7  Mod.  83 ; 
Rex  fl.  Corporation  of  Cornwall,  11  Mod.  174. 
And  see  Regina  v.  Aldborough,  10  Mod.  101. 

199.  It  is  good  ground  for  quashing  a 
writ  of  mandamus,  granted  to  restore  a  per- 
son to  the  office  and  functions  of  pastor  un- 
der the  charter  of  a  religious  society,  that  the 
petitioner  was  subsequently  disqualified  from 
holding  such  office  under  the  charter.  Md, 
Ct.  of  Appeals,  1865,  Weber  «.  Zimmerman, 
28  Md.  45. 
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200.  That  the  prosecutor  has  in  due  man' 
ner  resigned  his  office,  is  a  good  return  to  a 
mandamus  to  restore.  Bex  «.  Mayor  of  Rip- 
pon,  1  Ld.  Baym,  568 ;  2  SaUo,  483. 


O&eANIZATIOK. 

1.  That  a  liberal  interpretation  is  to  be 

placed  upon  provisions  of  a -charter  relating 
to  the  steps  to  be  taken  to  organize, — see 
Judah  «.  American  Lire  Stock  Ins.  QoAlnd, 
888. 

Upon  the  Interpretation  of  charters  gen- 
erally, see  Chartbbs. 

2.  If^  in  the  organization  of  a  railroad  com- 
pany, all  the  requirements  of  the  charter  are 
observed,  although  not  in  the  order  prescrib- 
ed, the  organization  is  sufficient.  Ind.  Bur 
preme  Ct,  1859,  Eakright  u.  Logansport  &c. 
R  R  Co.  18  Ind,  404. 

8.  ITecessity  of  a  preliminary  snbscrip- 
tion«  A  subscription  of  the  whole  amount 
of  stock  is  not  a  condition  precedent  to  a 
legal  corporate  existence,  except  when  it  is 
made  so  by  the  act  of  incorporation.  [6 
Pick.  23 ;  9  Id.  187 ;  10  Id.  142;  1  Mood.  & 
Mai.  151 ;  4  Eng.  L.  &  Eq.  455.]  N.  T.  Ct 
of  Appeals^  1854,  Schenectady  <&  Saratoga 
Plank  Road  Co.  v.  Thatcher,  11  JST.  Y.  (1 
JECem.)  102. 

4*  That  where  the  charter  of  a  corporation 
requires  that  a  certain  number  of  shares  of 
the  capital  stock  shall  be  subscribed  before 
the  organization  of  the  company  takes  place, 
the  decision  of  the  majority  of  the  subscribers 
that  this  condition  has  been  complied  with, 
and  the  actual  organization  of  the  company 
in  pursuance  of  such  determination,  must  be 
regarded  as  binding  upon  the  minority, — see 
Straus  i;.  Eagle  Ins.  Co.  5  Ohio  St  59. 

For  the  rules  governing  Subscription  to 
stock  of  corporations,  see  Subscbiftion. 

5.  ~  of  an  acceptance  of  charter*  It  is  not 
essential  to  a  valid  organization  that  the  rec- 
ords of  the  corporation  should  show  a  formal 
acceptance  of  the  act  by  the  persons  incorpo- 
rated, or  any  notice  given  of  the  first  meeting. 
Mass.  Supreme  Ct  1838,  Russell  «.  MXellan, 
14  Pick,  68.  And  see  Sampson  o.  Bow- 
doinham  Steam  Mill  Corp.  80  Me.  78; 
Lathbone  v,  Tioga  Nav.  Co.  2  Watts  db  S. 
74. 

6.  A  notice  for  a  meeting  to  organize, 
signed  by  those  named  in  the  charter,  is  evi- 


dence of  an  acceptance  of  the  charter.  Tern. 
Supreme  Ct  1853,  Gleaves  «.  Brick  Churcli 
Turnpike  Co.  1  Sneed^  491. 

7«  The  powers  ^d  duties  of  eommissioii' 
erg  for  opening  the  subscription  books  of  a 
new  corporation  —  explained.  Litchfield 
Bank  v.  Church,  29  Conn.  187. 

8.  Conunissioners  appointed  by  an  act  of 
the  legislature  to  carry  out  its  provisions  are 
agents,  the  act  being  in  the  nature  of  a  power 
of  attorney  to  them,  and  the  authority  there- 
by conferred  includes  the  right  to  exerciie 
the  usual  and  appropriate  means  to  accom- 
plish the  ends  of  the  agency.  Thus,  when 
commissioners  are  appointed  to  receive  sub- 
scriprions  to  the  stock  of  a  bank,  which  are  re- 
quired to  be  "bonafidey  they  are  to  determine 
what  is  a  "bona  fide  subscription.  And  if  the 
conunissioners  are  required  to  receive  ten  per 
cent,  in  gold  or  silver,  on  said  subscriptions,  no 
time  being  designated  for  the  payment,  thej 
have  the  discretion  to  aUow  a  reasonable 
time.  Ga.  Supreme  Ct  1852,  Napier  «.  Poe, 
12  Oa.  170. 

9.  The  power  of  commissioners  in  the 
distribution  of  stock  subscribed  for,  is  judi- 
cial, and  if  a  number  of  commissioners,  not 
sufficient  to  constitute  a  legal  board,  assume 
to  make  the  distribution,  the  proceeding  is 
coram  rum  jttdice  and  void,  and  does  not 
create  a  corporation.  2f.  T.  Supreme  Ct 
1889,  Crocker  c.  Crane,  21  Wend.  211. 

As  to  the  Apportionment  of  stock  among 
the  subscribers,  see  Stocs. 

10*  A  minority  may  act.  A  provision  in 
the  charter  of  a  corporation  that  books  of 
subscription  to  the  capital  stock  should  be 
opened  under  the  direction  of  the  persons 
named  in  the  act  of  incorporation,  and  pub- 
lic notice  given  thereof,  does  not  make  it 
necessary  that  such  notice  should  be  signed 
by  all  the  persons  named  in  the  act;  such 
notice  may  be  given  by  a  majority  of  such 
persons.  Me.  Supreme  Ct  1856,  Penobscot 
R.  R  Co.  V.  White,  41  Me.  512. 

11.  Where  the  act  of  incorporation  of  a 
bank  required  that  the  books  for  receiving 
subscriptions  to  the  capital  stock  should  be 
opened  under  the  direction  of  seven  commis- 
sioners named,  "or  a  majority  of  them," — 
Seld,  that  the  minority  had  full  power  to  dis- 
charge the  duties  required  of  the  commis- 
sioners, without  the  concurrence  of  the 
others;  and  it  having  appeared  that  all  ex- 
cept one  were  willing  to  act,  the  court  would 
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not  grant  a  peremptory  mandamus  to  com- 
pel that  one  to  act,  for  the  reason  that  the 
issuing  of  such  writ  was  mmeceseary.  Vt. 
Supreme  Ct.  1851,  Matter  of  White  River 
Bank,  23  Vl,  478. 

12.  The  legislature  appointed  nine  com- 
missionets,  who,  or  any  three  of  them,  were 
authorized  to  organize  a  bank.  A  majority 
of  the  whole  number  corruptly  agreed  to 
transfer  the  franchise  to  a  citizen  of  another 
State,  ffeld^  that  a  minority  of  the  commis- 
gioners,  if  consisting  of  three  persons,  had 
valid  authority  to  proceed  with  the  organi- 
zation, and  that  letters  patent,  issued  in  pur- 
suance of  such  organization,  were  valid. 
Pa.  Supreme  Ct  1858,  Commonwealth  «.  Mc- 
Kean  County  Bank,  82  Pa.  St.  185. 

18.  When  tiieir  powers  are  exhausted. 
Where  commissioners  were  appointed  under 
an  act  of  the  legislature  to  obtain  subscrip- 
tions to  the  capital  stock  of  a  company  to  a 
certain  amount,  and  then  to  proceed  to  the 
election  of  directors  to  manage  the  affairs  of 
the  company, — Seldy  that  after  they  had 
once  acted  under  the  law,  and  the  directors 
elected  had  succeeded  to  the  corporate  man- 
agement, an  injunction  would  lie  to  restrain 
them  fh)m  proceeding  further  in  the  prem- 
ises. lU.  Supreme  Ot,  1854,  Smith  «.  Bangs, 
15  lU.  899. 

14.  Convening  for  election  of  directors. 
The  fact  that  the  notice  of  the  first  meeting 
to  elect  directors  was  not  signed  by  the  very 
persons  named  for  that  purpose  in  the  cer- 
tificate of  incorporation,  is  not  ground  for 
impeaching  the  ofi^cial  acts  of  the  directors 
elected.  Ohio  Supreme  Ct.  1864,  Chamber- 
lain «.  PainesviUe  &  Hudson  R.  R.  Co,  15 
Ohh  SU  225. 

15*  It  is  no  defence  to  an  action  by  a  mu- 
tual insurance  company  to  collect  assess- 
ments from  a  member,  to  show  that  it  met 
and  chose  officers  before  its  charter  went  in- 
to effect,  if  the  agreement  of  the  member 
was  made  subsequently  to  that  time,  with  the 
persons  found,  under  the  authority  of  the  cor- 
porators, and  without  objection  firom  the 
commonwealth,  actually  exercising  the  cor- 
porate powers,  and  claiming  and  using  the 
firanchise.  Maes,  Supreme  Ct.  1802,  Apple- 
ton  &G»  Ins.  Co.  V.  Jesser,  5  AUen,  446.     See 

IkSUBAKCB  COMPAmSS. 

Upon  the  Election  of  directors,  and  their 
powers  and  duties,  see  Boabd  ;  Dirbotobs  ; 
Elections. 


16.  Effect  of  eertiflcates.  The  Kew 
York  statute  of  1849,  authorizing  the  forma- 
tion of  mutual  insurance  companies,  and  of 
joint  stock  insurance  companies,  in  the  one 
case  requiring  a  certain  amount  of  notes  for 
premiums  to  be  taken  as  capital,  and  in  the 
other  case,  a  certain  money  capital, — does  not 
require  the  certificate  of  the  examiners  on 
the  organization  of  a  company  to  state  in 
express  terms  which  plan  of  organization  is 
adopted.  It  is  enough  in  this  respect  if  they 
certify  that  the  capital  consists  of  premium 
notes.  iV.  T.  Supreme  Ct.  1858,  Hart  t^.  Achil- 
les, 28  Barb.  576. 

17.  A  certificate  of  payment  of  capital 
stock,  made  within  thirty  days  after  the  afft- 
eera  had  satisfied  themeelvea  that  payment  had 
been  made,— ^^^  a  sufficient  compliance 
with  a  charter  requirement  that  such  a  cer- 
tificate be  made  "  within  thirty  days  after 
payment  of  the  last  installment."  Waters  «. 
Quimby,  8  Dutch.  198. 

18.  Under  a  clause  in  the  charter  of  a 
navigation  company,  authorizing  the  collec- 
tion of  tolls  as  soon  as  the  governor,  after 
receiving  the  certificate  of  certain  commis- 
sioners, shall  proclaim  the  right,  the  procla- 
mation and  certificate,  by  itself,  is  not  evi- 
dence of  the  organization  of  the  company. 
Ala,  Supreme  Ct,  1846,  Duke  v.  Cahawba 
Navigation  Co.  10  Ala.  N.  S.  82. 

10.  Proving  organization.  The  bookd 
of  a  corporation  are  competent  evidence,  at 
least  as  against  a  subscriber  to  the  stock,  of 
the  corporate  acts  and  proceedings.  Where 
certain  steps  are  required  to  be  taken  before 
a  corporation  has  existence,  such  as  'the 
opening  of  books,  subscription  of  the  capi- 
tal stock,  and  the  choice  of  directors ;  tiie 
production  of  the  corporate  books,  showing 
the  election  of  officers,  is,  prima  facie^  suffi- 
cient to  show  a  compliance  with  statutory 
pre-requisites,  and  that  the  corporation  has 
an  existence.  lU,  Supreme  Ct.  1851,  Ryder 
V.  Alton  &  Sangamon  R  R.  Co.  13  lU.  516. 

Upon  the  effect  of  Corporate  records  as 
evidence  generally,  see  Rbcords. 

20.  To  show  that  the  number  of  shares 
requisite  to  authorize  the  organization  of  a 
railroad  corporation  had  been  subscribed, 
when  certain  assessments  were  laid,  and  be- 
fore the  company  entered  into  a  contract  for 
building  and  completing  the  road,  the  rec- 
ords of  the  proceedings  of  the  stockholders 
and  the  books  of  the  directors  if  authorized 
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to  act,  are  competent  prima  facie  evidence. 
Jfe,  Supreme  Ct,  1855,  Penobscot  &  Kenne- 
bec Railroad  Co.  17.  Dunn,  89  Me,  (4  HeatK), 
587. 

21.  Where  the  bill  charges  that  a  compa- 
ny, represented  by  the  respondents  to  have 
been  duly  organized,  was  never  duly  organ- 
ized, the  record  of  the  organization  is  the 
best,  and  suitable  evidence  of  the  fact,  and 
not  the  oath  of  one  of  its  officers.*  JJ.  S. 
Giro.  Ct.  (Mass.)  1845,  Warner  «.  Daniels,  1 
Woodb.  d  M,  90;  9  Law  Bep,  160. 

23.  The  copies  of  the  examiner's  certifi- 
cate and  of  the  charter  filed  in  the  county 
clerk^s  office,  as  required  by  section  11  of  the 
general  statute  of  1849,  for  the  formation 
of  mutual  insurance  companies  (1  Rev.  Stat. 
4  ed.  1279),  are  essential  to  the  authority  of 
the  corporation  to  commence  business  and 
issue  policies,  and  are  sufficient  evidence  of 
its  authority  to  act  as  a  corporation,  until 
impeached  by  a  direct  proceeding  on  behalf 
of  the  people.  N.  F.  Supreme  Ct,  8p.  T. 
1855,  Jones  «.  Dana,  24  Barb.  895. 

23.  But  this  evidence  cannot  relate  back 
and  legalize  policies  on  common  premium 
notes,  other  than  the  stock  notes,  given  on 
the  necessary  preliminary  contracts  for  in- 
surance, y.  T.  Supreme  Ct.  1857,  Williams 
f>.  Babcock,  25  Barb.  109. 

24.  In  an  action  by  a  railroad  corporation 
to  recover  a  subscription  to  its  stock,  the 
certificate  of  the  secretary  of  state  to  a  copy 
of  the  articles  of  association,  is  evidence  of 
the  filing  and  recording,  and  of  the  time  when 
these  acts  were  done.  It  is  enough  that  the 
articles  were  filed  and  recorded  before  the 
commencement  of  the  action.  Whether  the 
defendant  became  a  subscriber  for  the  stock 
before  or  after  filing  is  not  material.  iV.  T. 
Ct.  of  Appeals,  1859,  Buffalo  &  Pittsburgh 
R.  R.  Co.  V.  Hatch,  20  N.  T.  157. 

25*  Upon  the  question  whether  the  or- 
ganization was  made  in  good  faith,  the  dec- 
larations of  a  stockholder,  whose  subscrip- 
tion is  alleged  to  be  fraudulent,  made  long 
after  the  organization  of  the  corporation, 
are  inadmissible.  Me.  Supreme  Ct.  1856, 
Penobscot  R.  R  Co.  v.  White,  41  Me.  512. 

*  Thecomplainanto,  in  a  bill  In  equity,  claimed  to  be  an  in. 
coiporated  oomponj,  and  theannrer  denied  that  the  compa- 
ny had  been  legally  organised.  The  only  proof  of  organisa- 
tion offered,  was  an  «b  parU  affidavit,  which  was  excepted 
to  by  defendant,  ff^d^  that  the  complainants  had  failed  to 
prove  a  legal  organization,  and  that  the  bill  should  be  dis- 
missed. Va.  Ct.  of  Appeals f  1898,  Bowyer  «.  Giles  Ac. 
ToinpikeOo.  9  OraU,  109. 


26.  Due  organization  presnmed,  after 
company  had  been  in  operation  unquestioned 
for  several  years.  Agricultural  Bank  v.  Buir, 
24  Me.  256. 

27.  Where  the  act  of  incorporation  of  a 
bank  provided  that  notice  of  the  organiza- 
tion of  the  bank  should  be  given  on  or  be- 
fore a  certain  date,  and  the  bank  was  found  in 
operation  afterward,—- ^«Z^{,  that  it  must  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  been  organized  by  the  time 
prescribed.  U.  S.  Girc  Ct.  ( Vt.)  1848,  Bank 
of  United  States  «.  Lyman,  1  Blatchf.  297 ; 
20  Vt.  666 ;  1  Law  Bep.  N.  8.  156. 

28.  A  member  of  a  corporation  which  has 
been  organized  in  fact,  and  done  business 
for  several  years  as  a  body  corporate,  cannot 
object,  when  sued  for  the  amount  of  his  orig- 
inal subscription,  that  the  corporation  was 
not  at  first  duly  organized.  Mass.  Supreme 
Ct.  1819,  Chester  Glass  Co.  «.  Dewey,  16 
Mass.  94. 

29.  Cannot  be  taken  collaterally.  The 
regularity  of  the  proceedings  taken  to  or- 
ganize a  corporation  cannot  be  questioned  col- 
laterally. [26  N.  Y.  75.]  N.  T.  Superior  Ct. 
1863,  Persse  &  Brooks  Paper  Works  t.  WO- 
lett,  19  Abb.  Pr.  416 ;  N.  T.  Supreme  CL 
1865,  Doyle  v.  Peerless  Petroleum  Co.  44 
Barb.  289.  And  see  Wight  v.  Shelby  R.  R 
Co.  16  A  Mmr.  4. 

80.  How  they  may  be  cored.  That  the 
legislature  has  power  to  cure  any  defect  in 
the  organization  of  a  corporation  fonned 
under  a  general  act;  and  after  they  have 
done  so,  obligations  and  subscriptions  taken 
before  such  confirmation,  may  enure  to  the 
benefit  of  the  company, — see  Illinois  &c  R 
R.  Co.  V.  Cook,  29  lU.  287 ;  Goodrich  v. 
Reynold,  81  lU.  490. 

Compare  iNOOBPonATioN;  Leoislatiov. 


PABI8HES. 

Religious  CoBFonATioirB. 


1.  What  is  a  penalty.  A  statutory  forfeiture 
of  a  certain  percentage  on  its  circulation,  im- 
posed on  a  bank  for  failure  to  keep  its  notes 
at  par,  is  a  penalty  and  not  a  tax.  i^  Su^ 
preme  Ct.  1856,  Harrisburg  Bank  v.  Common- 
wealth, 26  Pa.  St.  451. 
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2«  The  liability  imposed  by  the  Ohio  stat- 
ute of  Janoary  27, 1816,  is  in  the  nature  of  a 
penalty,  for  issuing  notes  in  a  form  and  with 
a  design  to  be  circulated  as  money,  and  a 
right  of  action  therefor  is  barred  in  four  years. 
Ohio  Supreme  Ct,  1857,  Lawler  v,  Burt,  7 
Ohio  St.  840. 

8.  Constmction*  That  a  corporation  is 
not  liable  to  a  statute  penalty  imposed  on 
**  the  owner,  agent,  or  superintendent "  of  a 
manufificturing  establishment,  for  employing 
children  under  the  age  of  twelve  years  more 
than  ten  hours  a  day, — see  Benson  v.  Monson 
&  Brimfield  Manuf.  Co.  9  MeU,  56|. 

4.  Two  actions,  how  far  allowed*  Under 
a  statute  forbidding  the  issue  of  small  notes, 
and  allowing  a  holder  to  recover  on  such 
notes  with  a  penalty,  against  a  corporation 
issuing  them  and  any  person  giving  them 
currency, — a  holder  may  maintain  an  action 
against  such  a  corporation,  and  also  an  ac- 
tion against  the  officers  who  signed  such 
notes,  but  can  have  but  one  satisfaction.  Pa. 
Supreme  Ct.  1850,  Alleghany  City  t,  McClur- 
kan,  14  Pa.  81. 

5.  Set-off.  That  a  penalty  imposed  by 
statute  upon  a  corporation,  is  not,  when  sued 
for  by  the  State,  subject  to  a  set-off  of  any 
demand  which  the  corporation  may  arrest 
against  the  State, — see  Bank  of  Chambers- 
burg  V.  Commonwealth,  2  Gfranfs  Cas.  884. 

For  penalties  upon  individuals  for  vio- 
lations of  By-laws  and  Ordinances,  see 
Bt-laws,  42-60;  Mu3!riciPAi<  cobfobations, 
858-872. 


Foreign  cobforations,  d-11 ;  Ikcobfo- 
ration,  14-25. 


PEBSONAIi  TiTABTTiTTY. 

LmiymuAL  Liabilitt. 


PI4ACE  OF  Busnsrsas. 

1.  statement  of  in  charter.  The  place 
where  the  business  of  a  corporation  is  trans- 
acted, sufficiently  appears  from  the  face  of  the 
act  of  incorporation,  to  enable  the  circuit 
court  to  decide  as  to  its  jurisdiction  growing 
out  of  the  residence  of  the  parties.     U,  S. 


Cire.  Ct  (Ind.\  1847,  Vallette  v.  Whitewater 

Canal  Co.  4  McLean^  192 ;  S.  C.  5  West.  Law 

J.  80.    Compare  Com.  Exchange  Bank  v. 

Western  Transportation  Co.  15  AVb.  Pr.  319, 
note. 

2.  —  or  articles.  A  foreign  corporation  was 
bound  by  its  articles  to  keep  its  office  in  the 
State  of  incorporation.  Held^  that  neverthe- 
less, in  proving  presentment  of  its  promissory 
note,  evidence  was  admissible  to  show  that 
in  fact  its  office  was  kept  elsewhere.  Iowa 
Supreme  Ct.  1860,  Merrick  v.  Burlington  & 
Warren  Plank  Road  Co.  11  Imca,  74. 

See  also  Residenoe. 

As  to  what  is  to  be  deemed  the  Place  of 
business  within  laws  imposing  taxes,  see 
Taxes. 


FLANK  BOAZ)  OOMFAHIBS. 

Tdbnfieb  Companies. 


POWSB& 

[Under  this  title  are  presented  cMee  on  the  general  doctrine 
of  Corporate  Powers,  whether  ezpreeied  In  the  charter  or 
other  acts  of  legldatore,  or  implied  tmok  expreeeed  pow- 
ers ;  and  the  rules  common  to  the  exercise  of  all  classes 
of  powers.  But  those  powers  which  have  a  distinctive 
character,  such  as  the  power  to  make  Bt-Laws,  or  Gov- 
TBACT8,  or  to  hold  Propbbtt,  and  those  which  are  practt- 
oaUy  peculiar  to  particular  classes  of  companies,  such  as 
BAXESf  RAiLBOAn  OoRPOBATioNS,  Ao  are  more  specially 
treated  under  thdr  own  titles.] 

I.  Genebal  doctbinb. 
n.  Mode  of  ezbbcibb. 

I.  General  Doctkine, 

!•  A  creature  of  limited  powers*  A  corpo- 
ration has  no  power  except  what  is  given  by 
its  incorporating  act,  either  expressly,  or  as 
incidental  to  its  existence,  and  to  its  express 
powers.*     U.  S.  Supreme  Ct.  1830,  Beaty  «. 


^  To  the  same  effect  are  the  following  cases :  McMnllen  «. 
City  Oouncil  of  Charleston,  1  Ai^,  46;  People  «.  Utlca  Ins. 
Go.  16  Johns.  858 ;  New  York  Firemen*i  Ins.  Gol  «.  Ely,  5 
Conn.  640;  State  «.  Washington  Social  Library  Go.  11  Ohio^ 
96 ;  Boyoe  «.  aty  of  St.  Louis,  89  Barb.  650 ;  18  Bow.  Pr. 
196  ;  States.  Mayor  of  Mobile,  6  Port  279;  The  President 
kii.  of  Jackaonville  «.  McGonnel,  IS  JU,  188 ;  Peiersbuj^h  «. 
Mappin,  14  Id.  198;  Petersburg  v.  Metiker,  21Id.  906; 
Oakland  «.  Garpentfer,  18  Cal  640;  Martin  «.  Nashville 
BttU^Ung  Association,  8  Oaldtoell^'ilB;  Shandv.  Henderson, 
2  I>oto.  Park  Cos.  619.  See  also,  Oocler  v.  Corporation  of 
Georgetown,  0  Wheat  698;  Jackson  «.  Brown,  6  Wend. 
690;  Sutnner«.  Marcy,8  Woodb.  dt  M.  106;  Bhinchard's 
Gun  Stock  Turning  Go.  v.  Warner,  1  BkiUihf.  0.  Ct  fS»-^ 
I  Ttostees  of  Soath  Newmarket  Methodist  Society  9.  Peaslee, 
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Knowler^4  Pet,  152  (aflSmung  S.  C.  1  Mc 
Zeany  41) ;  1850,Perrme  «.  Chesapeake  &  Del- 
aware Canal  Co.  9  Bino.  172 ;  U.  8.  Cire,  (lU.) 
1850,  Rufisell  v.  Topping,  6  McLean^  194; 
iT.  r.  Ct.  of  AppeaUy  1869,  Brady  v.  Mayor 
&c.  of  N.  Y.  20  JV.  r.  812 ;  Conn.  Supreme 
Ct,  1853,  New  London  v.  Brainard,  22  (7<mn. 
522 ;  Ohio  Supreme  Ct.  1855,  Straus  v.  Eagle 
Ins.  Co.  5  Ohio  St.  59 ;   Pa.  Supreme   Ct, 

1856,  Commonwealth  «.  Erie  &  Korth  East 
R.  R.  Co.  27  Pa,  St,  889 ;  ^Za.  Supreme  Ct, 

1857,  City  Council  of  Montgomery  v.  Plank 
Road  Co.  81  Ala,  N,  S,  76 ;  Id,  Supreme  Ct, 
1864,  Caldwell  v.  City  of  Alton,  88  EL  416 ; 
(7a2.  Supreme  Ct  1852,  Smith  v.  Morse,  2  (7a2. 
524. 

2.  No  Tote  or  act  of  a  corporation  can  en- 
large its  chartered  authority,  either  as  to 
the  subjects  on  which  it  is  intended  to  ope- 
rate, or  the  persons  or  property  of  the  coipo- 
rators.  If  created  with  a  fund  limited  by 
the  act,  it  cannot  enlarge  or  diminish  that 
fund  but  by  license  from  the  legislature,  and 
if  the  number  of  shares  is  fixed  by  the  act,  it 
cannot  be  changed  by  the  corporation.  Mass, 
Supreme  Ct.  1827,  Salem  Mill  Dam  Corporis 
tion  V.  Ropes,  6  Pick,  28. 

8.  Corporations  not  citizens.  A  corpora- 
tion is  not  a  citizen  within  the  meaning  of  the 
proyision  of  the  United  States  constitution 
which  declares  that  the  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  iomiu- 
nities  of  citizens  of  the  several  States.  The 
privileges  and  immunities  intended  to  be  se- 
cured by  that  provision  are  personal,  and  do 
not  pertain  to  a  mere  artificial  person,  the 
creature  of  a  special  charter,  having  no  rights 
but  buch  as  are  thereby  granted.  N.  J,  Su- 
preme Ct,  1852,  Tatem  «.  Wright,  8  Zabr.  429 ; 
Jf.  T.  Supreme  Ct,  1855,  People  v,  Imlay,  20 
Barh,  68. 

4«  Hence  it  is  competent  for  the  State  to 
forbid  foreign  corporations  from  transacting 
business  within  the  limits  of  the  State  except 
upon  conditions,  though  such  conditions  be 
not  imposed  upon  citizens.  [12  B.  Mon. 
212 ;  8  Zabr.  429 ;  4  Wash.  Ct.  871.]  Va, 
Ctt  of  AppeaU,  1856,  Slaughter  f .  Common- 
wealth, 13  CfraU.  767. 

5.  A  statute  forbidding  any  person,  asso- 

15J\r.  irSlT'iOommliBloDerof  Botdi«.]r?herM]i,i6SpMr«, 

2ia 

That  the  powers  of  uninoorporated  sModatloai  ere  llmli- 
ed  by  their  artlcles,^-see  Uvlngitoii «.  Ii7iidi,4  Johns.  Oh. 
678;  Irrine  c.  Forties,  11  J%»r&.  667. 


dation  or  corporation,  from  carrying  on  bank- 
ing business  unless  authorized  by  law,  ap- 
plies to  foreign  as  well  aa  domestic  corpo- 
rations ;  and  a  bank  chartered  by  another 
State  is  not  thereby  authorized  to  cany  on 
banking  business  here.  A  sister  State  csn- 
not  confer  powers  which  shall  qualify  the 
general  prohibition  of  the  law  of  this  State. 
If,  T,  Suprems  Ct.  1831,  Pennington  «.  Town- 
send,  7  Wend,  276. 

6.  Notice.  The  public  laws  of  a  State  for- 
bidding corporations  to  do  certain  acts,  are 
notice  to  all  who  deal  with  such  corporationflL 
U,  S.  Clr%,  Ct,  {Mich.)  1845,  Root  «.  Wal- 
lace, 4  McLean,  8. 

7.  They  are  notice  as  well  to  persons  out 
of  the  State  as  well  as  to  those  within  it. 
U.  S,  Cifrc,  Ct,  {Mick,)  1842,  Root  f>,  God- 
dard,  8  McLean,  102. 

8*  Acts  of  a  corporation,  done  in  pnrni- 
ance  of  the  authority  of  the  legislature  to 
grant  additional  powers  from  time  to  time, 
to  corporations,  are  binding,  unless  they  oon- 
fiict  with  the  vested  rights  or  impair  the  ob- 
ligations of  contracts,  which  are  protected  by 
the  provisions  of  statutes  or  the  constitu- 
tion. N.  J,  Chancery,  1854,  Gifford  e.  Kew 
Jersey  R.  R  Co.  2  Stoclct.  171. 

9.  Tested  rights.  The  rule  that  the  rights 
legally  vested  in  any  corporation  cannot  he 
controlled  or  destroyed  by  any  subsequent 
statute,  unless  power  for  that  purpose  be  re- 
served to  the  legislature  in  the  act  of  incor- 
poration, applies  as  well  to  implied  as  to 
express  powers  of  a  coix)oration.  N,  T,  Su- 
preme  Ct.  1882,  People  «.  Manhattan  Co.  9 

Wend.  851.    See  also  People  «.  Marshall,  1 
Qilm.  672. 

10.  Gonflttlans*  If,  by  the  charter  of  a  cor- 
poration or  by  contract,  a  condition  precedent 
exists  to  its  right  to  exercise  corporate 
powers,  or  perform  corporate  acts,  that  con- 
dition must  be  performed  or  waived  by  the 
opposite  party,  before  such  right  can  be  ex- 
ercised. Ind.  Supreme  Ct.  1856,  Brookville 
&  Greensburg  Turnpike  Co.  «.  McCarty,  8 
Ind,  892. 

11.  Mode  of  action.  A  body  corporate 
can  act  only  in  the  mode  prescribed  by  the 
law  creating  it.  To  enable  its  agents  to 
bind  the  company,  they  must  act  pursuant  to 
the  incorporating  act  [2  Cranch,  166.]  JIT. 
T,  Suprems  Ct.  1807,  Beatty  v.  Marine  Ins. 
Co.  2  Johm.  109  ;  N,  T,  Supreme  Ct,  1849, 
Farmers*  Loan  &  Trust  Co.  v.  Cairol,  5  Barh, 
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W8;  1851,  Conro  «.  JPort  Henry  Iron  Co.  12 
Barb.  27 ;  K  T.  F.  Chan.  Ot.  1888,  Scott  ij. 
De  Peyster,  1  EdAO,  513.  And  fiee  People  «. 
Utica  Ins.  Co.  15  Id,  858,  883 ;  1824,  N.  Y. 
Firemen  Ins.  Co.  v.  Ely,  2  Cow.  678,  699 ; 
1830,  Hosack  «.  College  of  Physicians  &c.  of 
N.  T.  6  Tr««^.  647;  (loodnow  «.  Conunis- 
sioners  of  Ramsey  Comity,  11  Minn.  81; 
Holland  v.  San  Francisco,  7  CoZ.  861. 

12.  Express  powers  must  be  exercised  in 
the  manner  pointed  out  by  the  statute,  but 
powers  merely  incidental  maybe  exercised 
by  its  officers  or  agents.*^  Cal.  Supreme  Ct. 
1856,  Smith  f .  Eureka  Flour  Mills  Co.  6  Cat. 
1. 

IS.  mastrations  of  the  mle.  A  corpora- 
tion in  executing  a  public  work,  cannot  sub- 
stitute their  own  more  convenient  mode  of 
proceeding,  for  that  pointed  out  by  their 
constituting  statute.  Q.  B.  1842,  Regina  v. 
Manchester  &  Leeds  Railway  Co.  3  Q.  B. 
528. 

14.  Where  a  specific  act  is  directed  to  be 
done  by  a  particular  agent,  it  must  be  done 
by  that  agent.  Ky.  Ct.  of  AppeaU,  1859, 
Maddox  v.  Graham,  2  Mete,  56. 

15.  Where  the  statute  creates  a  debt  and 
gives  the  corporation  a  mode  of  recovering 
it,  that  mode  only  can  be  pursued.  Q.  B, 
1841,  Dundalk  Western  Railway  Co,  «. 
Tapster,  1  Q,  B.  667.  Compare  St.  Pancras 
Veslary  i>.  Batterbury,  %  C.  B.  N,  8.  477, 
485. 

16.  Mode  of  contracting,  A  corporation 
created  to  construct  a  railroad,  has  the 
power  to  borrow  money,  as  one  of  the  im- 
plied means  necessary  and  proper  to  carry 
into  effect  its  specified  powers ;  and  this  is 
so,  though  the  charter  directs  that  the  funds 
shall  be  raised  by  subscription.  In  the  con- 
struction of  charters  the  power  to  contract 
and  the  mode  of  contracting  is  not  limited  to 
the  express  grant,  but  may  be  extended  by 
implication  to  all  necessary  and  proper 
means  for  the  accomplishment  of  the  pur- 
poses of  the  charter.  [Aug.  &  A.  200;  15 
Johns.  883;  1  Cow.  618;  21  Pick.  270.] 
Tenn.  Supreme  Ct.  1845,  Union  Bank  v. 
Jacobs,!  6  Humph.  515. 


*  A«  to  delegation  of  power  to  Mnd  oat  children,- 
Vemale  Orphan  Asylum  v.  Johnson,  4AMs.  180. 

t  An  opinion  of  James  Kent,  who  was  eonsalted  In  the 
canaef  Is  appended  to  the  report  of  this  ease,  in  which  heas- 
verts  the  Amoican  doctrine  to  be  adTene  to  this  view.  See 
the  caaei  in  the  title  Gostractb,  ante,  I  and  IT. 


17.  If  no  mode  is  prescribed  for  the  exer- 
cise of  a  power,  the  grant  of  which  is  clearly 
defined,  the  corporation  may  adopt  such 
mode  as  in  its  judgment  will  secure  the  pur- 
pose contemplated.  And  even,  as  a  general 
rule,  a  grant  specifying  the  mode  and  manner 
of  exercising  powers,  is  construed  as  merely 
directory,  unless  there  are  negative  words 
excluding  the  right  to  adopt  any  other  mode. 
Fla,  Supreme  Ct.  1858,  Southern  Life  Ins.  d; 
Trust  Co.  «.  Lanier,  5  Fla.  110, 165. 

18.  Statute  cannot  be  walyed.  Neither 
the  directors  nor  stockholders  of  a  corpora- 
tion can  waive  the  provisions  of  a  prohibit- 
ory statute,  expressly  forbidding  the  direct- 
ors firom  participating  in  the  benefits  of  a 
contract  with  the  corporation.  [2  Sandf  247; 
11  Wheat.  258 ;  5  ffiU  27.]  If  directors  may 
enter  into  contracts  with  themselves,  fair 
competition  may  be  pitevented,  and  the  stock- 
holders may  thus  be  compelled  to  pay  much 
more  than  they  would  if  the  contracts  were 
thrown  open  and  awarded  to  the  lowest  bid- 
ders. JSr,  Y,  Supreme  Ct,  1854,  Barton  «. 
Port  Jackson  &a  Plank  Hoad  Co.  17  Barb. 
807. 

19.  That  in  the  absence  of  a  provision 
limiting  the  company  to  a  particular  time 
within  which  to  take  lands,  mere  delay  (not 
amoynting  to  an  absolute  abandonment  of 
the  enterprise)  does  not  operate  to  bar  the 
right,  but  the  works  may  be  carried  forward  at 
any  time,— see  Thicknesse  «.  Lancaster  Canal 
Co.  4  Meee.  &  W.  472 ;  8  Jvr,  11. 

20.  So  long  as  a  corporation  retains  its  or- 
ganization it  may  collect  dues  to  pay  its 
debts,  thongh  the  undertaking  for  which  it 
was  created  has  been  abandoned.  Ind.  Sur 
preme  Ct.  1860,  Hardy  «.  Meniweather,  14 
Ind.  208. 

21.  When  exhansted  by  exerdse.  A 
general  power  given  by  the  charter  of  a  cor- 
poration formed  for  the  purpose  of  improving 
a  navigable  river,  to  make  such  canals  as  it 
should  Judge  necessaiy.  Is  not  abridged  by  a 
subsequent  provision  of  the  charter  that  if  it 
should  not,  within  a  limited  time,  make  the 
river  navigable  for  vessels  of  a  certain  draft, 
its  charter  should  be  fbrfeited.  After  per- 
formance of  this  condition  the  power  is  not 
exhausted,  but  the  corporation  may  proceed 
further  under  the  general  authority.  Md.'  Ct. 
of  Appeals,  1832,  Chesapeake  &c.  Canal  Co.  v. 
Ohio  R.  R.  Co.  4  OiU.  d  J.  1, 116. 

22.  That  where  discretion  given  in  fixing 
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toll-gates  has  once  been  ezeTcisedf  it  is  at  an 
end,  and  the  company  cannot  capriciously 
change  them.  N,  T.  Supreme  Ct  1820,  Grif- 
fen  «.  House,  18  Johns.  897;  1837,  People  v. 
Collins,  19  Wend,  66. 

23*  A  corporation  cannot,  by  relinquish- 
ing the  management  of  their  franchise  to 
others,  preserving  only  a  nominal  organiza- 
tion, for  the  purpose  of  complying  with  the 
law,  absolve  themselves  from  the  perform- 
ance of  their  obligations,  without  the  con- 
sent of  the  legislature.*  [1  Sim.  N.  S  550 ; 
18  L.  &  E.  606.]  U.  8.  Supreme  Ct  1864, 
York  &  Maryland  R.  R  Co.  v,  Winans,  17 
Saw.  80.  See  also  Great  Northern  Ridlw. 
Co.  «.  Eastern  Counties  Railw.  Co.  12  Eng.  L. 
&  Eq,  224 ;  9  Hare,  806. 

24.  Implied  powers.  Corporations,  to- 
gether with  the  express  and  substantive 
powe];s  conferred  by  their  charters,  take  by 
implication  all  the  reasonable  modes  of  exe- 
cuting such  powers  which  a  natural  person 
may  adopt  in  the  exercise  of  similar  powers. 
Ind,  Supreme  Ct,  1865,  New  England  Fire  & 
Marine  Ins.  Co.  v,  Robinson,  25  Ind.  586 ;  N, 
T.  Supreme  Ct.  1847,  Brady  v.  Mayor  &c  of 
Brooklyn,  1  Barh.  584;  A.  F.  Chan,  Ct. 
1844,  Barry  v.  Merchants  Exch.  Co.  1  Sandf. 
Ch.  280;  Wis.  Supreme  Ct.  1856,  Madison 
&c.  Plank  Road  Co.  e.  Watertown  &c.  Plank 
Road  Co.  6  Wis,  178.  And  see  Clatk  «. 
Farrington,  11  Id,  806. 

25.  Thus,  although  the  general  banking 
law  of  New  York  gave  no  power  to  banking 
associations  to  borrow  money,  in  express 
terms,  it  is  a  necessary  incident  to  their  right 
to  become  indebted  in  the  ordinaiy  course  of 
their  business,  that  they  have  power  to  bor- 
row money  to  pay  their  indebtedness;  for 
without  the  power  to  resort  to  credit  they 
could  not  carry  on  business  in  many  emergen- 
cies. N,  T.  Supreme  Ct.  1848,  Leavitt  «. 
Blatchford,t  5  Ba/rb.  9. 

20.  An  unqualified  power  given  to  a  mon- 
eyed corporation  to  purchase  real  estate  im- 
plies power  to  sell  and  to  mortgage.  JV.  F, 
Supreme  Ct.  1830,  Jackson  i7.  Brown,  5  Wend. 
590. 

*  27.   Restrictions.    Privileges  which  may 
exempt  the  body  from   burdens   coounon 


*  Corporation  eojoined  from  mirrendeiliig  chartflr,  Ward 
«.  Society  of  Attomejs,  1  CoU.  STO. 

t  Rerersed  In  port,  on  other  groonda.  Court  <tf  Ap- 
peals,  1849,  sub  nam.  Leayitt «.  Palmer,  8  2f.  7.  (8  Oomst.) 
19. 


to  individuals,  do  not  flow  necessarfly  from 
the  charter,  but  must  ^  expressed  in  it,  or 
they  do  not  exist  Hence,  the  grant  of  a 
power  to  trade  in  money  to  a  given  amount, 
does  not  imply  an  exemption  of  the  stock  in 
trade  from  taxation.  U.  S.  Supreme  Ct.  1830, 
Providence  Bank  «.  Billings,  4  Pet.  514,  560. 

28,  Powers  that  would  impair  vested  rights 
are  not  raised  by  implication.  If.  J.  Chan- 
cery^ 1855,  Morris  &  Essex  R.  R.  Co.  v.  City 
of  Newark,  2  Stodet.  852. 

29.  Corporations,  with  power  to  sue  and  be 
sued,  may  perform  by  agents  necessary  serv- 
ices incident  to  such  business,  such  as  mak- 
ing affidavits,  &c.,  which  are,  in  the  case  of 
natural  persons,  required  to  be  done  by  the 
principal.  [6  Halst.  171.]  Ala.  Supreme  Ct 
1889,  Planters  &  Merchants'  Bank  c.  Andrews, 
17  Ala.  (8  Port.)  404.  But  compare  Alaba- 
ma &  Tenn.  R  R  Co.  v.  Oaks,  87  Ala.  if.  8. 
694. 

80.  Implied  prohibition.  A  corporation 
has  no  other  powers  than  such  as  are  sped- 
fically  granted,  or  are  necessary  to  cany  into 
effect  the  powers  expressly  granted.*  Many 
powers  and  capacities  are  tacitly  annexed  to 
a  corporation  duly  created,  but  they  are  such 
only  as  are  necessary  to  carry  into  effect  the 
purposes  for  which  it  was  established.  The 
specification  of  certain  powers  operates  as  a 
restraint  to  such  objects  only,  and  is  an  im- 
plied prohibition  of  the  exercise  of  other  and 
distinct  powers,  if.  F.  Supreme  Ct.  1818, 
People  t).  Utica  Ins.  Co.  15  Johns.  858 ;  1824, 
N.  Y.  Firemen  Ins.  Co.  «.  Ely,  2  Con.  678; 
Conn.  Ct.  of  Errors,  1825,  The  Same  v.  The 
Same,  5  Conn.  560.  To  the  same  effect,  N.  T. 
Ct.  of  Appeals,  1850,  is  Halstead  v.  Mayor  &c. 
of  N.  Y.  8  N.  T.  (8  Comst.)  480. 

81*  Power  to  issoe  bonds.  Authority  to 
a  town  to  issue  bonds  in  aid  of  a  railroad, 
authorizes  it  to  issue  negotiable  debentures, 
if  that  be  an  ordinary  and  convenient  foim 
for  securities  of  that  class.  Wis.  Supretne  Ck 
1860,  Bushnell  v.  Beloit,  10  Wis.  195. 

82.  Where  a  statute  authorized  a  munici- 
pal corporation  to  subscribe  for  stock  of  a 
railroad  company,  and  to  borrow  money  to 
pay  therefor, — Hdd,  that  it  might  issue  its 
negotiable  bonds  to  the  railroad  company  fbr 
the  amount.  A  power  to  borrow  money  in- 
cludes a  power  of  giving  bonds  or  other  us- 
ual securities.    And  such  a  power  is  well  ex- 

«  ApproT«d  ioMcHasterBV.Reed,!  Gr<MPsCat.{JPs^*^ 
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ecuted  by  making  bonds  to  bearer  and  selling 
them  in  the  market.  If  the  power  be  to  bor- 
row money  to  pay  a  debt,  it  is  well  executed 
by  giving  such  bonds  to  the  creditor.  Pa, 
Bu^eme  Ot.  1860,  Commonwealth  v,  Pitts- 
burgh 34  JWk  St.  (10  Casey),  496. 

83«  —  notes,  Ac.  That  notes  issued  by  a 
bank  org^anized  under  an  unconstitutional  hiw 
will  be  void,  and  will  constitute  no  considera- 
tion for  a  promissory  note, — see  Skinner  €. 
Deming,  2  Ind,  658. 

84,  The  power  conferred  upon  a  railroad 
company  to  **  grant  such  evidences  of  debt 
which  may  be  incurred,  as  may  be,  by  the 
by-laws  thereof,  directed,  to  such  an  amount 
as  shall  be  deemed  necessary  for  transacting 
the  business  of  the  corporation,"  does  not 
authorize  the  company  to  engage  in  the  bus- 
iness of  banking.  Mich,  Supreme  Ct,  1864, 
People  «.  River  Raisin  &  Lake  Erie  R.  R  Co. 
12  Mich.  (8  Oooley),  889. 

85*  Power  to  borrow  money  on  interest, 
and  give  bonds  payable  at  such  times  and 
places  as  might  be  agreed ;  authorizes  a  con- 
tract to  pay  interest  periodically  before  pay- 
ment of  principal  Ohio  Supreme  Ct.  Coe  v. 
Columbus  &c.  R  R.  Co.  10  Ohio  St,  872, 896. 

86.  A  general  assignment  by  the  directors 
of  a  corporation  of  all  its  property,  is  fraudu- 
lent and  void  as  against  the  stockholders  not 
consenting  thereto,  whether  the  company  be 
solvent  or  not.  N.  T.  Cam,  PI.  1864,  Smith  c. 
N.  Y.Consolidated  Stage  Co.  18  AJib,  Pr,  419, 

87*  Partnership*  As  a  general  rule,  cor- 
porations are  not  capable  of  forming  a  part- 
nership ;  but  they  may  make  joint  contracts 
by  which  both  parties  may  become  liable. 
lU,  Supreme  Ct,  1862,  Marine  Bank 9.  Ogden, 
29  lU.  248.  And  see  Sharon  Canal  Company 
V.  Fulton  Bank,  7  Wend.  412.  Compare  Van 
Kuren  v.  Trenton  Locomotive  &  Machine 
Manu&cturing  Co.  2  Bead.  802;  Catskill 
Bank  «.  Gray,  14  Ba/rb.  471. 

88.  Mmildpal  powers.*  A  power  to 
abate  and  remove  nuisances  confers  no  au- 
thority to  prevent  them,  nor  to  impose  pen- 
alties for  tiieir  creation;  but  a  power  to  do 
all  acts,  and  make  all  regulations  which  the 
council  deems  necessary  for  the  preservation 
of  health  and  the  suppression  of  disease,  im- 

*  A  fire  dblriot,  under  a  itatate  authorising  the  Inhabit* 
ante  of  fire  dlstricti  to  lay  taxes  for  the  purpose  of  protect- 
ing property  from  fire,  may  purchase  a  fire  engine,  and  the 
apparatus  connected  therewith.  Vt,  Suprmt^  Ct.  1864, 
Himnmnan  v,  Are  Plttilct  No.  1,  in  Jamaica,  87  Vi,  4SK 


plies  full  authority  to  pass  ordinances  for  the 
prevention  and  punishment  of  nuisances  in- 
jurious to  health.  Jf,  T,  Supreme  Ct.  1850, 
City  of  Rochester  «•  Collins,  12  Barb,  559. 

89.  A  power  to  tax  persons  and  property 
does  not,  of  itself,  imply  a  power  to  sell  land 
for  non-payment  of  a  tax ;  but,  if  power  to 
direct  the  manner  in  which  real  property  sold 
for  taxes  shall  be  redeemed  is  also  given,  the 
power  to  sell  is  clearly  implied.  Mo.  Su- 
preme Ct.  1845,  City  of  St.  Louis  d.  Russell,  9 
Mo,  507. 

40*  A  college  established  by  the  regents 
of  the  University  (New  York),  in  the  county 
of  Ontario,  have  no  power  to  exercise  the 
franchise  of  appointing  a  medical  faculty  in 
the  city  of  New  York,  for  the  purposes  of 
instruction  in  medicine,  if.  Y,  Stipreme  Ct. 
1880,  People  v.  Trustees  of  Geneva  College, 

5  Wend.  211. 

41.  The  trustees  of  an  academy,  incor- 
porated "  to  promote  morality,  piety  and  re- 
ligion, and  for  the  instruction  of  youth  in 
the  learned  languages,  and  in  such  arts  and 
sciences  as  are  usually  taught  in  other  acade^ 
mies,^'  with  authority  to  apply  property  al- 
ready given,  or  which  shall  be  hereafter 
given,  &c.,  to  the  above  purposes,  are  thereby 
empowered  to  raise  by  subscription  a  fund  to 
found  an  institution  for  the  education  of  in- 
digent young  men  with  a  sole  view  to  the 
ministry,  to  be  incorporated  with  the  acade- 
my. Aiud  they  may  transfer  notes,  taken  for 
subscriptions,  to  a  college,  having  power  to 
receive,  and  required  to  apply,  such  fund  ac- 
cording to  the  will  of  the  donors.  Mom.  Sut 
preme  Ct.  1828,  Amherst  Academy  v.  Cowls, 

6  Pick,  427.  See,  also,  Genesee  College  v. 
Dodge,  26  N.  T,  218. 

42.  Insurance  companies  have  an  implied 
power  to  give  credit  for  premiums,  and  to 
take  notes  in  payment,  and  to  negotiate  such 
notes.  III.  Supreme  Ct,  1848,  Mclntyre  v.  Pres- 
ton, 5  Chilm.  48.  To  similar  effect  is  Hope 
Mut.  Life  Ins.  Co.  v,  Perkins,  4  Bobert,  182. 

48*  An  insurance  company,  authorized  by 
its  charter  to  insure  against  loss  by  fire  sim- 
ply, has  no  power  to  pass  a  by-law  "  that  the 
company  will  be  liable  for  losses  on  property 
burned  or  damaged  by  lightning/'*    Me,  Su- 

*  That  marine  policies  are  not  valid  claims  against  a  life 
Insurance  company,  under  English  winding  up  act;  but 
premiums  paid  therefor  are,~see  Eoop.  Phoenix  Life  Assur- 
ance Ca  8  John^  <fb  H,  441 ;  81  Law  J.N.  /&  749;  »  Jwr. 
If,8,Vi\X  Law  Tinmy  191 ;  10  WUk,  Jtep,  819. 
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pretM  Ct,  1854,  AndrewB  «.  Union  Mut.  Fire 
Ins.  Co.  87  I£e.  d56. 

44.  A  bridge  eompanjr,  with  general  pow- 
erg,  may  contract  to  permit  water-pipes  to  be 
attached  to  their  bridge  for  the  purpose  of 
conveying  water  across  the  river.  Ky,  Ct,  of 
Appeals^  1867,  Frankfort  Bridge  Co.  v.  Ci^ 
of  Frankfort,  18  ^.  Manr.  41. 

45.  Turnpike  company*  That  a  power 
conferred  by  the  legislature  upon  a  turnpike 
company,  to  build  a  turnpike,  erect  gates, 
and  receive  tolls,  confers  an  implied  power 
to  erect  toU  houses;  doing  as  little  injury  as 
may  be,  to  adjoining  landholders, — see 
Wright  V.  Carter,  3  DuUh.  76 ;  Ridge  Turn- 
pike Co.  V,  Stoever,  6  WatU.  &  8.  878. 

The  contrary  held,  under  a  power  to  erect  a 
toll  bridge.  Me.  Supreme  Ct  1827,  Thomp- 
son V.  Androscoggin  Bridge,  5  Qreenl.  62. 

46.  That  power  to  make  a  road,  and  take 
tolls,  does  not  authorize  establishing  a  line 
of  stage  coaches  thereon, — see  Downing  a. 
Mount  Washington  Co.  40  K  K  280  ;  Wis- 
wall  «.  Greenville  (&c.  Plank  Boad  Co.  8 
Janee^  N.  C.  (Eg.)  188. 

Consult  also  Railxioad  CompaKIxs. 

47.  Presumption  of  power  ."^  The  dealings 
of  a  corporation,  which,  on  their  face,  or  ac- 
cording to  their  apparent  import,  are  within 
its  charter,  are  not  to  be  regarded  as  illegal 
or  unauthorized  without  some  evidence  to 
show  that  they  are  of  such  a  character.  In 
the  a];Mence  of  proof^  there  is  no  legal  pro- 
sumption  that  the  law  has  been  violated.  On 
the  contrary,  these  artificial  bodies,  like  nat- 
ural persons,  are  entitled  to  the  benefit  of  the 
rule  which  imputes  innocence  rather  than 
wrong  to  the  conduct  of  men.  If,  Y,  Ct.  of 
AppeaU,  1859,  Chautauque  County  Bank  «. 
Risley,  19  K  T,  (6  Smith)  869.  To  the  same 
efiect,  N.  T.  Supreme  Ct.  1824,  K  Y.  Pire- 
men^s  In&  Co.  v.  Sturges,  2  Caui.  664 ;  1857« 
Budlong  e.  Van  Nostrand,  24  JSttr 5.  25 ;  i\^  F. 
Ct.  of  Errors,  1842,  SaflFord  «.  Wyckoflf,  4 
mU^  442 ;  A.  V.  Chan.  Ct.  1846,  Farmers' 
Loan  &  Trust  Co.  «.  Perry,  8  Sandf.  Ch.  889; 
N.Y.  Ct.cf  Appeali,  1850,  Farmers'  Loan  & 
Trust  Co.  V.  Clowes,  8  JV.  T.  (8  Comet.)  470 ; 
1860,  De  Goff  «.  American  Linen  Thread  Co. 
21  2r.  r.  124i  Vt  Supreme  Ct.  1850,  Mc- 
Daniels  v.  Flower  Brook  Manu&cturing  Co« 

*  As  to  tbe  appDcatloli  of  tb«  preiompUon  to  qnettlons  of 
pleading, — Me  Poller  v.  Nattgatuck  R.  R.  Co.  SI  Conn.  SOT ) 
Perkins  «.  Church,  81  Barb.  84 ;  Jttniyer  9,  Ocean  Iiui  Co« 
9Alfb.rr.«i]iffm.Al6. 


22  R  274 ;  Minn.  Supreme  CU  1860,  Dana 
«.  Bank  of  St.  Paul,  4  Minn.  885. 

48«  The  acts  and  dealings  of  corporationa 
are  in  general  subject  to  the  same  presump- 
tions as  those  of  private  persons.  U.  8,  Su- 
preme Ct.  1827,  Bank  of  United  States  «. 
Dandridge,  12  Wheat.  64 ;  Pa.  Chancery,  1846, 
Bank  of  Ey.  v.  Schuylkill  Bank,  Pare.  SeL 
Cae,  180,  251 ;  Pck.  Supreme  Ct.  1850,  Conn 
monwealth  v.  Cullen,  18  Pa.  St.  188;  Mao. 
Supreme  Ct.  1841,  Narragansett  Bank  v.  At- 
lantic Silk  Co.  8  Meto.  282 ;  Middlesex  Hus- 
bandmen Ss  Manufl  Bank  v.  Davis,  /d  183 ; 
Ala.  Supreme  Ct.  1841,  Bates  v.  State  Bank, 
2  Ala.  451. 

49.  Where  an  act  has  been  done  by  a  pub> 
lie  company,  to  the  legality  of  which  oertain 
formalities  are  requisite,  and  the  circum- 
stances are  such,  that  knowledge  and  acqui- 
escence may  be  imputed  to  eveiy  shareholder, 
the  court  will,  as  against  the  company,  infer 
that  the  necessary  formalities  have  been 
complied  with.  Chancery,  1868,  British 
Provident  &c.  Ass.  Soc.  Bxp.  Grady,  9  Jur. 
y.  S.  681 ;  82  Law  J.  If.  S.  826;  8  Lam 
Times  N.  S.  98;  11  Week.  Sep.  885. 

60.  In  giving  eonstructioii  to  the  poweis 
of  a  corporation,  the  language  of  the  charter 
should  in  general  neither  be  construed  strict- 
ly nor  liberally,  but  according  to  the  £Bur  and 
natural  import  of  it,  with  reference  to  the 
purpose  and  objects  of  the  corporation.  [17 
Conn.  454 ;  5  Ohio  St  89.]  J^  K  Supreme 
Ct.  1860,  Downing  v.  Mount  Washington 
Boad  Co.  40  ilT.  B.  280. 

51.  There  is  no  rule  or  principle  by  which 
an  act  creating  a  corporation  for  certain  spe- 
cific objects,  or  to  carry  on  a  particular  trade 
or  business,  is  to  be  strictly  construed  as  pfo- 
hibitory  of  all  other  dealings  or  transactions 
not  coming  within  the  exact  scope  of  those 
designated.  Undoubtedly  the  mun  bunneas 
of  a  corporation  is  to  be  confined  to  that  class 
of  operations  which  properly  appertain  to 
the  general  purposes  for  which  its  charter 
was  granted.  But  it  may  also  enter  into  ooo- 
tracts  and  engage  in  transactions  which  are 
incidental  or  auxiliary  to  its  main  busineas, 
or  which  may  become  neoessaiy,  expedient 
or  profitable  in  the  care  and  management  of 
the  property  which  it  is  authorized  to  hold 
under  the  act  by  which  it  was  created.  Maes. 
Supreme  Ct.  1865,  Brown  v.  Winnisimmonet 
Co.  11  AUen,  826. 

5S*  Grants  of  corporate  power,  beifig  in 
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derogation  of  common  right,  are  to  be  strict- 
ly construed,  particularly  where  the  power 
claimed  is  a  delegation  of  the  soyeieign  pow- 
er of  eminent  domain.  Ohio  Suprems  Ot, 
1860,  Currier  «.  Marietta  &  Cincinnati  K  B. 
Co.  11  Ohio  m.  228. 

58,  A  principal  power  or  grant  conferred 
by  a  statute  or  charter,  is  not  to  be  construed 
to  carry,  as  an  incident,  anything  not  in^plied 
in  the  principal — ^not  usu^y  appurtenant  to 
it,  and  not  possessed  of  a  similar  character. 
[4  Pet  152.]  Kor  can  it  include  anything 
which  would  hare  been  refused  as  a  princi- 
pal, or  anything,  on  the  most  liberal  con- 
fltmction  justifiable,  which  is  not  necessary 
and  proper  to  cany  the  jurindpal  express 
powers  into  effect  [2  Kent  Com.  208;  0 
Conn.180;  5  Id. 560;  2  0ranch,127;  4  Pet 
152 ;  15  Johns.  888 ;  15  Wend.  259 ;  2  Woodk 
&  1L168;  5  Taunt  702;  2  Cow.  667,  678.] 
U.  S.  Cire,  Ct.  (Mom,)  1847,  Sumner  «.  Marcy, 
8  Woodh,  A  M.  10^, 

64.  Thus  the  incidental  power  of  a  busi- 
ness corporation  to  borrow  money,  does  not 
extend  to  justify  purchasing  a  controlling  in- 
terest in  a  bank,  so  as  to  be  able  to  lend  to 
themselyes.    lb, 

65.  The  usual  provision  in  bank  charters, 
authorizing  the  bank  to  hold  "  such  lands  as 
are  Ixmafide  mortgaged  or  conveyed  to  it  in 
satisfiu^on  of  the  debts  previously  contract- 
ed in  the  course  of  its  dealings," — ^is  intended 
for  the  protection  of  the  community  against 
holding  in  mortmain,  not  to  prevent  the 
funds  being  unprofitably  invested ;  and  its 
effect  is  only  to  restrict  the  right  to  cases 
where  the  debt  is  real,  not  merely  colorable, 
and  in  its  origin  a  purchase ;  and  where  the 
transaction  is  fair  on  the  part  of  the  debtor, 
it  is  not  material  whether  or  not  the  taking 
of  the  conveyance  was  necessary  to  secure  a 
debt  thought  to  be  in  danger.  Pcl,  Supreme 
Ct.  1824,  Baird  v.  Bank  of  Washington,  11 
Sm'g,  &  M.  411. 

56.  A  conveyance  in  trust  to  permit  a  cor- 
poration, which  cannot  accept  of  the  legal  ti- 
tle, to  receive  the  rents  and  profits,  or  a  con- 
Teyance  that  in  any  shape  entitles  the  corpo- 
ration to  be  put  in  possession,  would  be  as 
much  a  vkdation  of  the  law,  as  a  direct  con- 
veyance of  the  legal  title ;  but  a  conveyance, 
made  with  a  view  not  to  permanent  owner- 
ship by  the  corporation,  but  of  raising  money 
by  the  sale  of  the  property,  would  be  neither 
within  the  letter  nor  the  spirit  of  the  prohi- 


bition implied  in  such  a  provision  of  the 
charter.    Tb, 

57.  A  statnte,  which  prohibited  banks 
from  purchasing  and  holding  real  estate, 
contained  a  proviso  that  the  act  should  not 
prevent  any  bank  from  taking  mortgages  or 
other  liens  on  lands  to  secure  existing  debts. 
Sddy  m  construction  of  this  provision,  that 
a  bank,  which  had*  obtained  such  a  lien, 
might  make  its  security  available  by  pur- 
chasing the  property.  Miss,  Ct,  of  Err&rt^ 
1855,  Ingraham  o.  Speed,  80  Jfisi.  410. 

68.  The  deed  of  settlement  of  a  joint  siock 
copartnership  provided  that  the  business  of 
the  company  should  be  to  issue  promissory 
notes  payable  to  bearer  on  demand,  to  dis^ 
count  bills  and  promissory  notes,  and  to  lend 
money  on  the  security  of  personal  property 
or  of  cash  accounts^  Mddy  that  the  directors 
were  not  thereby  precluded  from  issuing 
post  bills,  in  the  nature  of  bills  of  exchange. 
Eweh.  1855,  Forbes  «.  Marshall,  82  Bng.  Law 
i&£!q.6S9;  11  JKm4.  166. 

59.  Powers  not  oonstmed  to  be  exclusive. 
Since  a  corporation  is  strictly  confined  to  the 
privileges  conferred  by  its  charter,  and  can 
take  no  implied  rights  as  against  the  law^ 
making  power,  a  fortiori  should  it  not  be 
permitted  to  encroach  by  implication  upon 
the  rights  of  individuals  who  are  in  no  re* 
&pect  parties  to  the  compact  between  the 
legislature  and  such  corporation.  Hence,  the 
acts  authorizing  the  formation  of  plank-road 
companies  are  not  to  be  construed  to  give  by 
implication  to  such  companies,  any  exclusive 
right  to  maintain  a  road ;  and  the  proprietor 
of  acljacent  lands  may  open  a  free  road  upon 
his  own  ground,  although  it  operates  to  the 
detriment  of  the  corporation.  N,  Y,  Ct,  of 
Appeals,  1854,  Auburn  &  Cato  Plank  Boad 
Co.  V,  Douglass,  0  N.  T,  (5  8eld.)  444. 

60.  The  Implied  power  of  borrowing 
money  is  not  limited  to  the  extent  of  the 
capital  of  the  company ;  nor  when  that  capi- 
tal is  fuUy  paid,  does  the  power  cease  for  all 
but  mere  temporary  objects,  and  for  short  pe- 
riods. K  T,  A.  V.  Chan.  Ot.  1844,  Barry  «. 
Merchants'  Exchange  Co.  1  San^f.  Ch.  280. 

61.  Sole.  That  the  general  power  given 
by  a  charter  to  acquire  and  convey  all  prop- 
erty necessary,  and  the  provision  of  a  statute 
that  the  real  and  personal  property  of  corpo- 
rations shall  be  liable  to  execution,  do  not 
extend  to  authorize  a  conveyance  or  execu- 
tion sale  of  franchises  and  corporate  rights^ 
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but  only  of  property  separable  from  the  nse 
peculiar  to  the  franchise.  Ohio  Supreme  Ct. 
1869,  Coe  «.  Columbus  &c.  R'R  Co.  10  Ohio 
St.  372. 

62«  Loan.  Under  a  statute  authorizing  a 
municipal  corporation  to  loan  credit  to  each 
of  two  railroad  companies,  and  also  authoriz- 
ing the  companies  to  consolidate,  fv  loan  may 
be  made  to  the  consolidated  company.  lU, 
Supreme  Ct,  1869,  Robertson  «.  City  of  Rock- 
ford,  21  in.  461. 

63.  A  power  to  subsGribe  for  stock,  and  to 
sell  the  same  as  soon  as  it  could  be  sold  at 
par, — Hdd  to  be  satisfied  by  a  sale  in  consid- 
eration of  the  purchaser's  assuming  the  amount 
of  the  subscription  and  interest  thereon.  New- 
ark Town  Council  v,  Elliott,  6  Ohio  St.  118. 

64.  Change  of  location.  Under  an  act 
authorizing  the  trustees  of  a  university  to 
change  the  location  of  the  institution  to  R, 
if  they  should  so  elect,  it  is  not  competent 
for  them  to  pass  a  resolution  to  remove  the 
institution  to  ^  or  its  weinity,  N,  T,  Su- 
preme Ct.  Sp.  T.  1860,  Hascall  «.  Madison 
University,  8  Barb.  174. 

65.  Construction  of  canaL  A  charter 
authorizing  the  corporation  to  purchase  land 
to  construct  a  canal, — Held^  not  to  limit  the 
corporation  to  purchases  of  land  enough  for 
the  thread  of  the  canal,  but  giving  a  reason- 
able discretion  as  to  quantity.  N.  T.  Supreme 
Ct.  1886,  Spear  «.  Crawford,  14  Wend.  20. 

66.  Discretionary  power.  Where  a  cor- 
poration have  the  power  of  doing  or  not 
doing  an  act,  at  their  discretion,  equity  will 
not  interfere  with  the  lawfVil  exercise  of  the 
discretion.  It  must  infer  fraud,  to  interpose. 
Oa.  Supreme  Ct.  1866,  Semmes  ^.  Mayor  &c. 
of  Columbus,  19  Oa.  471 ;  K  T.  Ohm.  1847, 
Oswego  Falls  Bridge  Co.  «.  Fish,  1  Barl.  Ch. 
647. 

67.  But  the  corporation  may  abandon  the 
use  or  enjoyment  of  the  right  secured  by  the 
election,  if  no  detriment  thereby  accrues  to 
the  public.  Tenn.  Supreme  Ct.  1862^  Louis- 
ville See.  Turnpike  Co.  «.  Nashville  &  Ken- 
tucky Turnpike  Co.  2  Swan^  282. 

68.  Municipal  determination  conclusive.'*' 
An  act  empowering  a  municipal  corporation 

*  A  dltcreU^nary  power  to  determine  the  number  of  of- 
ficers required  for  certain  dutlee,  is  one  of  a  leglslatlTe 
character  which  can  neiUier  be  revlewedi  nor  made  the  ba- 
sis of  an  aeUon  against  the  city.  The  number  fixed  will  be 
presumed  suflldent  for  the  proper  care  of  the  Interests  en- 
trusted to  them.  Mieh*  Supreme  Ot,  1867|  Dewey  «.  City 
of  Detroit,  IS  Mich.  807. 


to  make  subscriptions  to  the  capital  stock  of 
a  railroad,  provided  that  no  stock  should  be 
taken  by  the  common  council  in  such  com- 
pany, except  two-thirds  of  the  residents  of 
the  city  should  petition  to  that  effect.  HM^ 
that  the  common  council,  having  decided 
that  the  requisite  number  of  freeholders  of 
the  city  had  petitioned  for  the  subscription, 
their  determination  was  conclusive,  unleaB 
set  aside  in  some  direct  proceeding  for  that 
purpose.  Ind.  Supreme  Ct.  1860,  Evansville 
&c.  R.  R.  Co.  D.  City  of  Evansville,  16  Ind.  8W. 

69.  Where  the  articles  of  association  of  a 
corporation,  for  the  construction  of  a  public 
way, — e.  g.  a  plank  road, — provide  that  the 
road  is  to  be  carried  near  a  specifed  route, 
some  deviation  is  allowable  in  the  discretion 
of  the  company.  [19  Wend.  58 ;  28  Id.  828 ; 
1  Cai.  177;  18  Johns.  397.]  N.  T.  Suprem 
Ct.  1849,  Hamilton  &  Beansville  Plankroad 
Co.  «.  Rice,  7  Barb.  167. 

70.  nandatory  statute.  Where  a  statute 
confers  a  power  upon  a  corporation  to  be  ex- 
ercised for  the  public  good,  the  exercise  of 
the  power  is  not  merely  discretionary,  but 
imperative,  and  the  words,  "power  and  au- 
thority," in  such  case,  may  be  construed  duty 
and  obligation.  If  in  such  case  no  remedy 
is  prescribed,  a  right  of  action  accrues  at 
common  law.  Md.  Ct.  of  Appeals^  186S, 
County  Commissioners  of  Anne  Anmdel 
County  V.  Duckett,  20  J/3. 468. 

To  similar  effect,  Mayor  &c.  of  Baltimore 
0.  Marriott,  9  Md.  160 ;  Commissioners  v.  Al- 
leghany, 20  Md.  449.  Compare,  however, 
Goodrich  «.  City  of  Chicago,  20  III.  445. 

71.  A  company  obtaining  an  act  of  Pa^ 
liament  for  executing  great  public  works,  are 
bound  to  faiSll  all  the  duties  thereby  thrown 
upon  them ;  and  may  be  compelled  by  man- 
damus so  to  do.*^  Q.  R  1841,  Begins  c. 
Bristol  Dock  Co.  2  Eng.  BaUw.  Ca$.  599. 

7  2.  A  bill  in  equity  to  enforce  the  peribnn- 
ance  of  public  duties  by  a  corporation,  is  not 
maintainable  by  a  private  jm^,  in  the  ab- 
sence of  proof  of  any  tpeeial  injury  resulting 
to  him  or  his  property,  as  contradifl^guished 
from  ii^ury  suffered  in  common  with  the 
whole  public.  Pa.  Supreme  Ct.  1865,  Buck 
Mountain  Coal  Co.  «.  Lehigh  Coal  &c.  Co.50 
Pa.  St.  91. 

*  As  to  the  obligation  to  do  whatever  maj  be  neoe«ai7  *^ 
prevent  their  works  from  cansiag  nulsanoe,— see  Bex  «. 
Bristol  Dock  Co.  6  ^am.<6C  181;  9J)otti.^JL9C0;  The 
Same  «.  The  Same,  8  ^.  ^.  94;  8  JOiff.  SaikDapOeu.fMi 
6  Jur.  816;  1  OaU  <6  Z>.  8Sfi. 
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73.  Ultra  rires.  An  act  of  a  corporation 
entirely  foreign  to  the  purposes  of  its  insti- 
tution is  Yoid  from  want  of  power ;  but  an 
act  relating  to  the  subjects  within  its  powers, 
though  it  should  exceed  those  ^wers,  is  not 
Yoid,  though  it  might  be  a  groimd  for  the 
resumption  of  the  franchise  by  the  State. 
Miis,  CU  of  Errors^  1860,  Haynes  «.  Coving- 
ton, 13  Smed.  A  M,  408. 

74*  The  performance  by  the  officers,  of  an 
act  which  the  corporation  had  no  power  to 
perform, — 0.  g,  a  loan  upon  a  note,  where 
the  charter  forbids  loans  by  the  company,  ex- 
cept upon  bond  and  mortgage, — is  the  act  of 
the  corporation,  not  a  mere  act  of  the  officers. 
If,  r.  Supreme  Ct  1831,  life  &  Fire  Ins.  Co. 
v.MechanicFirelns.  Co.  7Tr<m^Z.81.  Compare 
BisseU  V.  Mich.  &c.  R.  R  Co.  22  K  T,  258; 
Hertzo  v.  City  of  San  Francisco,  83  Cal,  184. 

75.  Abuse  or  perrersion  of  powers.* 
Corporations  have  only  such  powers  as  are 
within  the  scope  of  their  charters,  and  where 
they  are  wasting  or  misappropriating  tiie 
corporate  property  or  funds,  courts  of  equi- 
ty treat  them  as  trustees  of  the  property  for 
the  benefit  of  the  individual  corporators,  and 
on  this  ground,  as  well  as  on  the  ground  that 
such  misappropriation  of  the  property  is  a 
fraud  upon  the  rights  and  interests  of  the 
corporators  individually,  they  interfere  by  in- 
jimction  to  restrain  and  prevent  any  such 
wasting  or  destruction  of  the  corporate  prop- 
erty. And  it  makes  no  difierence  whether  the 
corporation  is  a  joint  stock  manu&cturing  or 
trading  corporation,  or  a  mimicipal  or  terri- 
torial corporation,  or  is  of  the  character  of  a 
school  district.  Gonn,  Supreme  Ct,  1858, 
Scofield  f .  Eighth  School  District,  27  Conn, 
499.     See  also.  Smith  v.  Bangs,  15  lU,  899. 

76.  A  corporation  is  not  entitled,  without 
express  permission  in  the  incorporating  stat- 
ute, to  apply  its  corporate  powers  to  the  sup- 
port of  any  undertaking  which  does  not 
come  within  the  purposes  for  which  it  was 
incorporated.  It  is  not  empowered  to  guar- 
antee out  of  its  corporate  funds  the  payment 
of  a  dividend  to  parties  carrying  on  such  un- 
dertaking, although  it  may  be  calculated  to 
increase  the  proper  business  of  the  corpora- 


*  Mlsow  <Hr  aboM  (^  eorponte  priyQeges  has  been  defined 
M  consisting  In  any  poaiflye  act  InyiolaUon  of  the  charter, 
and  In  derogation  of  poblio  right,  wilMhlly  done,  or  caoaed  to 
be  dime,  by  those  appointed  to  manage  tiie  general  ooncems 
<a  ftie  ocxporaUon.  Erie  A  North  East  R.  B.  Go.  «.  Casey, 
96  Pa.  ifiC  28X    And  see  Lombard  «.  Steams,  4  OmA.  dO. 


tion,  and  the  majority  of  the  corporators  ap- 
prove of  such  application  of  the  corporate 
funds,  and  the  'object  of  the  undertaking  be 
in  no  respect  contrary  to  the  public  interests.'*' 
BolU  Ct,  1846,  Coleman  v.  Eastern  Coun- 
ties Railway  Co.  10  Beao,  1 ;  16  Law  J,  N.  8. 
78 ;  11  Jur,  74 ;  4  Eng,  Bailw.  Cos.  613.  To 
similar  effect,  1849,  Salomons  0.  Laing,  12 
Beav,  889 ;  6  Eng.  Baiho.  Cos.  289 ;  14  Jur. 
279 ;  19  Law  J.  Ji,  8, 225 ;  V,  Chan,  Ct,  1849, 
Bagshaw  f>.  Eastern  Union  Railway  Co.  7 
Hare,  114. 

77.  A  court  of  equity  will  not  restrain  the 
directors  and  agents  of  a  company  from  usLug 
the  corporate  name,  seal  and  credit  in  an  ap- 
plication to  the  legislature,  for  an  alteration 
of  their  powers,  or  of  the  relative  rights  of 
two  classes  of  stockholders ;  but  it  may  re- 
strain them  from  applying  its  existing  funds 
in  prosecuting  such  a  bill.  BolU  Ct,  1851, 
Stevens  v.  South  Devon  Railway  Co.  2  Eng. 
L,  S  E.  188;  15  Jur,  235;  Vice  Chan,  Ct. 
1852,  Great  Western  Railway  Co.  v.  Rushout, 
10  Eng,  L,  db  E,  72 ;  16  Jwr.  238. 

78.  A  minority  of  the  stockholders  in  a 
prosperous  corporation  have  no  right,  contra- 
ry to  the  wishes  of  the  minority,  to  sell  the. 
whole  corporate  property,  and  invest  their 
capital  in  other  enterprises.  The  contract  is, 
that  the  joint  funds  shall  be  employed  for 
certain  specified  purposes  under  the  direction 
of  the  directors.  [Gow.  on  P.  app,  576 ;  4 
Johns.  Ch.  578 ;  2  Russ.  &  M.  461 ;  13  Cond. 
Eq.  181 ;  1  Am.  L.  Reg.  154.]  If  there  is  no 
time  specified  in  the  charter,  at  which  the 
use  of  the  funds  for  a  specific  purpose  shall 
cease,  the  contract  is,  that  so  long  as  the 
company  is  in  a  prosperous  condition  the  use 
shall  continue,  unless  all  the  stockholders 
consent  to  the  contrary.  When  the  duration 
of  the  specified  employment  of  the  ftmds  is 
limited  in  the  charter,  they  must  be  so  em- 
ployed until  that  time,  unless,  perhaps,  in 
case  of  a  clear  loss.  N.  J,  Chancery^  1858,^ 
Kean  v,  Johnston,  1  Stockt,  401.  Compare 
Gifford  V.  N.  Jersey  R  R  Co.  2  Id,  171. 

As  to  tiie  powers  peculiar  to  Partlealar 
classes  of  corporations,  see  the  title  of  each 
class ;  thus,  banking  powers  are  treated  under 


*A  canal  company  may  be  restrained  by  iDjtmction  firom 
oonyertiug  a  canal,  for  erecting  which  Uie  company  were 
incorporated,  into  a  railway.  Mandsley  «.  Manchester  Canal 
Co.  Cooper' 9  C.  Pr.  610.  A  bank  erecting  a  building  in  yio- 
lation  of  its  charter  may  be  proceeded  against  by  the  State* 
New  Hayen  «.  City  Bank,  81  Com^  lOA. 
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Baiou  ;  the  power  to  make  insurances,  under 
Insubakcb  coMPAiOBS;  the  power  to  con- 
stroct  and  operate  canals  and  railroads, 
under    Canal   comfaitibs   and  Railboao 

COMFAinEfl. 

As  to  the  right  of  a  stockholder  to  resist 
a  Peirersion  of  ftmds,  see  Stocxholdbb. 

For  Other  Instanees  of  the  perversion  of 
funds,  see  Raileoab  compajhes,  Ultra  vi- 
BBS,  and  the  titles  of  particular  classes  of 
companies. 

II.  Mode  of  Exeboibb. 

79.  By  whom.  That  the  stockholders  or 
members  cannot  exercise  powers  which,  by 
the  charter,  are  vested  in  the  directors,— see 
McCullough  «.  Moss,  5  Den,  567;  Conro  «. 
Port  Henry  Iron  Co.  12  Barb,  27 ;  Cammeyer  v. 
United  German  Lutheran  Churches,  2  Sandf, 
186 ;  Union  Mut.  Fire  Ins.  Co.  t>.  Eeyser,  82 
JV.  JSr.  818;  Gashwilert).  Willis,  88  Cal  11. 

80.  The  power  to  fill  vacancies  in  a  corpo- 
ration and  elect  ofiScers,  is  a  corporate  in- 
cident, but  this  power  does  not  attach  to 
the  board  of  officers,  to  fill  vacancies  in  their 
own  board.*  K  J.  Chcmeery^  1854,  Kearney 
«.  Andrews,  2  Btoekt,  70. 

81.  Special  body.  Where  a  charter  or  act 
of  incorporation  requires  it,  a  certain  num- 
ber of  a  special  body,  or  board  existing 
within  the  corporation,  must  be  present  at 
the  doing  of  any  corporate  act,  or  at  the 
making  of  a  particular  species  of  contracts, 
as  deeds,  in  order  to  their  validity  as  corpo- 
rate acts.  Pa,  Supreme  Ct,  1820,  The  Pres- 
ident &c,  of  Berks  and  Dauphin  Turnpike 
Road  «.  Myers,  6  8erg.  SB.  12 ;  1822,  Case 
of  St.  Mary's  Church,  7  8erg.  iib  R  517 ;  K 
B,  1888 ;  Hill  v.  Manchester  &  Salford  Water 
Works  Co.  5  Bam.  d  Ad,  866 ;  2  J^«j.  tt  M,  578. 

82.  Minority  may  actt  The  members  of 


*  A  charter  may  give  a  power  of  election  to  a  len  ntun- 
t)er  than  the  majority  of  a  definite  body.  Ill  a  preecrlpUfe 
corpomtlon  a  nsage  to  this  affect  la  erldtnoe  of  each  a 
charter ;  bo  that  In  either  case  a  penon  la  veil  elected  hy  a 
majority  of  the  subaisting  members,  as  dlatlngalBhed  flrom 
a  majority  of  the  fdU  body.  K.  B.  1700,  Rex  «.  Hoyle,  6 
Dutf^.  <ft  JP.  4aa 

It  is  no  oltjectlon  to  the  Talldlty  of  a  vote  for  impoaing  a 
railroad  tax,  that  the  power  was  given  to  the  president  and 
directors  of  the  company  to  deeignate  the  time  of  taking 
the  Tote,  instead  of  the  county.  Ky.  CL  o/AppealM^  1869, 
Slack  «.  MaysTlUe  k  Lexington  R.  R.  Co.  18  B,  Monr,  1, 

t  Where  raveral  persona  are  empowered  by  law  to  ex- 
ecute a  poblie  trust  or  power,  aad,  in  the  execution  thereof, 
all  are  present  to  deliberate,  the  act  of  a  nu^joiitj  wlU  be 
valid.    And  they  will  all  be  presumed  to  have  been  pr^aaat 


corporate  bodies  are  bound  by  the  acts  of 
the  m^ority  withiq  the  powers  conferred  by 
the  charter.  The  fundamental  principle  of 
every  association  for  the  purposes  of  self- 
government  is,  that  no  one  shall  be  bound 
except  with  his  own  consult,  expressed  by 
himself  or  his  representatives;  but  actuid 
assent  is  immaterial,  the  assent  of  the  m%j> 
ority  being  the  assent  of  all ;  and  this  is  not 
only  constructively  but  actually  true;  for 
that  the  will  of  the  minority  shall  in  all 
cases  be,  taken  for  the  will  of  the  whole,  is 
an  implied  but  essential  stipulation  in  every 
compact  of  the  sort  Pa.  Supreme  Ct.  182^ 
Case  of  St.  Mary's  Church.  7  Serg.  &  B.  517, 
548. 

88.  So  long  as  they  act  within  the  scope 
and  in  obedience  to  the  provisions  of  the 
constitution  of  the  corporation,  the  will  of 
the  majority,  duly  expressed  at  a  legally  con- 
stituted assembly  must  govern.  Jf.  J.  Chanr 
eery,  1854,  GifToid  v.  New  Jersey  R.  R  Co.  2 
SUhM.  171 ;  K.  B.  1741,  Attorney  General  e. 
Davy,  2  Atk.  212.  See  Eom  «.  Mutual  As- 
surance Society  of  Virginia,  6  Crcmeh^  102; 
Dean  r.  Tucker,  2  Craneh,  C.  Ct.  26 ;  Dela- 
ware R  R  Co.  V.  Thorp,  1  Houston  (IkL) 
149 ;  Rex  v.  Yarlo,  1  Cou^p.  248. 

84.  That  a  minority  actually  voting  at  an 

election  for  directors  is  sufficient  to  elect,  see 
Columbia  Bottom  Levee  Co.  o.  Meier,  30  Mo, 
58. 

85.  Where  the  by*law8  of  a  private  corpo- 
ration confer  upon  the  directors  power  to  act 
in  behalf  of  the  corporation,  wiUiout  special 
limitations  as  to  the  manner,  a  minority  may 
act,  within  the  scope  of  the  authority  given 
to  the  board,  and  bind  the  corporation,  either 
where  there  is  a  consultation  of  all  together, 
and  a  concurrence  of  a  minority,  or  where 
there  is  a  regular  meeting  at  which  all  might 
be  present,  snd  a  mtgority  actually  attend, 
and  act  by  a  m^}or  vote ;  and  when  the  act 
purports  to  be  tiie  act  of  the  board,  it  may 
be  presumed  it  was  the  act  of  the  migoritj, 
until  the  contraiy  is  shown.     2f.  H,  Superior 


and  to  have  deliberated  upon  the  act,  mikaa  the  oaotouy 
expreaaly  appears.  Mich.  Suprea^s  Ct.  1818,  Scott' c.  De- 
troit Tonng  Men^s  Society,  1  Douff.  119 ;  JTe.  Suprtm*  (X 
1880,  JackBoa  e.  Hampden,  16  JTa  184;  X,  T.  Ckametry, 
18ST,  Bank  OoiamiaaionerB  «.  Bank  of  Boflklo,  6  iV<0i« 
497.  aP.  1798,Grindk7«.Barker.lA»a.<ft  P.S»;  J?. 
R 189T,  Gortls  «.  Kent  Waterwoita  Ca  7  Barfi.  <f  C  814; 
1829,  Rex  «.  Whlttaker,  9  JBam.  A  <7.  648;  JfecA.  1888, 
Wilkinsons.  Malin,  9  CVompl4S«^  686^  T^shoIIari 
K.  B.  1790,  Sex  «.  Btestoo,  8  Dwrftf.  4  £  681 
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Ct,  1841,  Despatch  Line  of  Packets  «.  Bella- 
my Manaf.  ('o.  12  X  H,  205. 

86.  Limit  of  power.  What  the  majority 
determine,  within  the  scope  of  their  mntnal 
contract,  they  each  agree  to  abide  by,  but 
there  their  mntual  contract  ends,  and  no 
majority,  however  large,  has  a  right  to  divert 
the  joint  capital  to  any  purpose  not  consistent 
with  and  growing  ont  of  this  original  funda- 
mental joint  intention,  if.  «/.  Clumoery^ 
1858,  Kean  «.  Johnston,  1  JBtoekt.  401. 

87.  Form*  Courts  of  justice  cannot  regard 
the  wishes  of  the  majority  of  the  members 
of  a  corporation,  unless  expressed  in  a  valid 
form,  in  conformity  with  the  by-laws  and  char- 
ier. La.  Supreme  Ct.  1859,  German  Ev.  Con- 
gregation 9.  Pressler,  14  La,  An,  790 ;  Chan, 
1855,  Be  Direct  East  Ac,  Railway  Co.  Esxp, 
Johnson,  81  ^Bhtg,  Law  S  JSq,  480. 

88.  Must  act  wIttaJn  the  State.  Upon  gene- 
ral principles  all  votes  and  proceedings  of 
persons  pro&ssing  to  act  in  the  capacity  of 
corporators,  when  assembled  without  the 
bounds  of  the  sovereignty  which  granted  the 
charter  of  incorporation,  are  wholly  void. 
The  corporation  is  an  artificial  person  existing 
in  contemplation  of  law.  The  new  faculty 
which  a  charter  confers  on  the  corporators  is 
one  which  they  can  only  have  by  virtue  of  the 
the  law  which  confers  it,  and  that  law  is  inop- 
erative beyond  thg  bounds  of  the  legislative 
power  by  which  it  is  enacted.  The  corporate 
£unilty  cannot  accompany  the  natural  persons 
beyond  the  boundaries  of  the  sovereignty 
which  confers  it.  *Me,  Supreme  Ct,  1847,  Mil- 
ler «.  Ewer,*  27  Maine  (14  8hep.\  509.  Com- 
pare Freeman  «.  Machias  Water  Power  &c. 
Co.  88  Id.  (8  Heath)  848. 

89.  That  statute  authority  to  act  in  an- 
other State  does  not  authorize  a  change  of 
corporate  location, — see  Aspinwall  f>.  Ohio 
Ac.  R  R  Co.  20  Ind.  492. 

90.  Foreign  eontracts*  Corporations  le- 
gally established  under  the  laws  of  one  of 
tbe  United  States  are  legally  competent  to 
ne^tiate  and  enter  into  contracts  beyond 
the  jurisdiction  of  the  State  where  they  are 
created.  Although  they  must  have  their 
being  in  the  State  of  their  creation  only,  yet 
tbe  existence  there  will  be  recognized  in  other 
places,  and  residence  in  one  State  creates 

*  Compare  Copp  «.  Lamb,  8  Fair/.  818,  where  a  simUar 
olirfection  wag  hdd  onteDable  after  the  Upee  of  forty  yean. 
And  see  Hlller  v.  Parrlsh,  14  N.  J.  Eq.  (t  MeCarL)  880; 
City  Bank  of  Golninbiu  «.  Beach,  1  Slatc^,  42d. 
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no  objection  to  contracting  in  another.  XT. 
8,  Supreme  Ct,  1889,  Bank  of  Augusta  «. 
Earle,  18  Pet,  519;  1846,  Tombigbce  R.  R 
Co.  v.  Eneeland,  4  Eow.  16 ;  Mom,  Supreme 
CU  1856,  Kennebec  Co.  v.  Augusta  Ins.  & 
Banking  Co.  6  Oray^  204 ;  Tenn,  Supreme 
Ct,  1850,  Ohio  Life  Ins.  &  Trust  Co.  «.  Mer- 
chants' Ins.  &  Trust  Co.  11  Huwp,  1 ;  1869, 
Talmadge  «.  North  American  Coal  Co.  8 
Head,  887;  Mo,  Supreme  Ct,  1847,  Blair  «. 
Perpetual  Ins.  Co.  10  Mo,  659;  Md.  Ct,  of 
AppeaUy  1858,  Wellersburgh  &c.  Plank  Road 
Co.  «.  Youtag,  19  Md,  476;  WU.  Supreme  Ct, 
1864,  Connecticut  Mut.  Life  Ins.  Co.  v.  Cross, 
18  WiB.  109.  And  see  Miller  «.  Ewer,  27  Me. 
(14  Shep.)  609. 

91.  That  the  corporation  was  restrained 
from  acting  out  of  the  State  by  which  it  was 
created,  will  not  be  presumed,  but  must  be 
shown,  when  relied  upon  as  a  bar  to  au 
action  for  not  performing  its  contracts.  N. 
T.  Superior  Ct.  Sp.  T.  1854,  N.  Y.  Floating 
Derrick  Co.  v.  New  Jersey  Oil  Co.  8  Duer^ 
648.  To  similar  effect,  Ct,  of  AppeaU^  1851, 
Mumford  o.  American  life  Ins.  &  Trust  Co. 
4  iV:  7";  (4  Comet.)  463. 

98.  ^  business.  Although  a  corporate 
body  may  carry  on  business  beyond  the  lim- 
its of  the  State  which  created  it,  it  has  no 
corporate  existence  beyond  those  limits.  [18 
Pet.  588.]  U,  S.  Cire,  Ct.  1850,  Day  i>,  New- 
ark India  Rubber  Manu£  Co.  1  Blatchf.  C.  C. 
628. 

98.  ^  hukds*  A  corporation  chartered  in 
one  State  do  not  necessarily  commit  any 
usurpation  upon  the  sovereignty  of  another 
State  by  purchasing  and  taking  a  conyeyance 
of  land  therein  for  the  accommodation  of 
their  business.  Vt.  Supreme  Ct.  1868,  State 
V.  Boston,  Concord  &c.  R  R  Co.  25  Vt.  (2 
Deane)  483 ;  U.  S.  Supreme  Ct.  1840,  Run- 
yan  v.  Coster,  14  Pet.  122. 

94.  It  is  not  a  yiolation  of  the  act  restrain- 
ing unauthorized  banking,  for  an  mcorpo- 
rated  bank  of  another  State  to  lend  money 
and  take  a  mortgage  on  lands  in  New  York, 
where  the  transaction  is  not  within  the 
State.  The  act  was  intended  to  prevent 
banking  operations  within  the  State,  y.  Y. 
Chancery,  1820,  Silver  Lake  Bank  v.  North, 
4  Johns.  Ch.  370. 

95.  Use  of  seal.  That  the  mode  of  assent* 
ing  to  and  authenticating  the  acts  of  a  cor- 
porate body  which  uses  a  seal,  is  t6  affix  the 
seal,  with  the  declaration  that  it  is  the  seal ' 


678 


Mode  qf 


[POWERS.] 


JExerdse. 


of  the  corporation,  and  to  verify  the  act  by 
the  signatures  of  the  president  and  secretary, 
— see  Kinzie  t?.  Chicago,  2  Scam,  187. 

90.  Seal  not  necessarv'.*  The  general  rule 
that  a  corporation  cannot  act  but  by  its  seal, 
cannot  be  extended  so  far  as  to  prevent  their 
liability  arising  from  the  nature  of  their  in- 
stitution, or  incidentally  arising  from  an  au- 
thority delegated  by  the  body  to  their  agent 
legally  appointed.  Md.  Ct  of  AppeaUy  1813, 
Kennedy  f>,  Baltimore  Ins.  Co.  Z  Harr.  db  J, 
867. 

97*  An  agreement  by  authorized  agents  of 
a  corporation,  for  the  sale  of  land,  is  not 
void  for  want  of  the  corporate  seaL  Va.  Ct. 
of  Appeals^  1817,  Legrand  «.  Hampden  Sid- 
ney College,  5  Munf  824;  1825,  Banks  9. 
Poitiaux,  8  Band.  136. 

98.  Contract*  A  corporation  is  not  inca- 
pable of  contracting  except  under  their  cor- 
porate seal.  Anciently  it  seems  to  have  been 
held  that  corporations  could  not  do  anything 
without  deed.  [18  H.  8, 12 ;  4  H.  7,  6 ;  7  H. 
7, 9.]  But  the  rule  has  been  gradually  re- 
laxed. [PJiowd.  91,  h;  2  Saund.  806;  Bro. 
Corp.  51 ;  8  Salk.  191;  8  Lev.  107;  Moore, 
512.]  At  length  it  seems  to  have  been  estab- 
lished that  though  they- could  not  contract 
directly,  except  under  their  corporate  seal, 
yet  they  might  by  mere  vote  or  other  cor- 
porate act,  not  under  their  corporate  seal, 
appoint  an  agent,  whose  acts  and  ccmtracts, 
within  the  scope  of  his  authority,  would  be 
binding  on  the  corporation.  [3  P.  Wms.  419 ; 
IsFonb.  805,  Phil.  ed.  note  <?.]  And  a  con- 
tract so  made  by  him,  whether  in  the  name 
of  the  corporation  or  in  his  own  name  and 
ratified  by  the  corporation,  is  binding  on  the 
corporation.f  It  seems  a  sound  principle, 
that  wherever  a  corporation  is  acting  wiUiin 
the  scope  of  the  legitimate  purposes  of  its  in- 

*  Th«  early  English  books  aboaod  In  authorities  for  the 
rale,  not  applied  in  this  country,  that  a  corporation  can  only 
act  by  deed.  The  same  mle  has  been  recently  applied  In 
Mayor  Ac  of  Ludlow  «.  Charlton,  6  M€€«.  A  W,%\b\  Sntter 
«.  Spectacle  Makers'  Co.  10  Law  Times,  X,  &  411 ;  12 
Wttk,  Rep,  742. 

t  Where  an  sgent  is  In  point  of  fnct  directed  as  such,  by 
the  corporation,  to  make  promissory  notes  for  payment  of 
demands  against  the  corporation,  the  corporation  are  liable 
on  a  note  made  by  him  accordingly,  and  the  agent  is  not. 
So  held,  where  the  note  ran,  I,  Ac,  as  agent,  Ac,  promise  to 
pay,  and  was  signed  with  the  addition  of  agent,  Ac  Vt 
Supreme  Ct,  1822,  Proctor  «.  Webber,  2>.  Chip.  371. 

And  the  authority  of  the  agent  need  not  be  by  vo'e, writing 
or  Iqr-law.  Me,  Supreme  CL  1887,  Maine  Stage  Co.  v.  Long- 
ley,  14  i/«.  444;  1840,  Warren  r.  Ocean  Ins.  Co.  16  Id.  489 ; 
ia47,  Badgor  «.  Bank  of  Oumberiand,  20  Jd,  42a 


stitution,  all  parol  contracts  made  by  its  au- 
thorized agents  are  express  promises  of  the 
corporation;  and  all  duties  imposed  upon 
them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  for  the  en- 
forcement of  which  an  action  may  weU  lie. 
[3  Bro/  Ch.  262,  Doug.  524 ;  8  Mass.  864 :  5  Id. 
80,  491 ;  6  Id.  40.]  U,  8,  Supreme  CL  1813, 
Bank  of  Columbia  v,  Patterson,  7  Craadi, 
299 ;  1828,  Fleckner  v.  Bank  of  the  United 
States,  8  Wheat,  888 ;  Jfe.  Supreme  Ct.  1837, 
Maine  8tage  Co.  v,  Longley,  14  Me,  444 ; 
1847,  Badger  «.  Bank  of  Cumberland,  26  Me, 
428 ;  Conn.  Ct.  ofBrrors,  1830,  Savings  Bank 
V.  Davis,  8  Ctmn.  192;  Vt.  Supreme  Ct.  1826, 
Poultney  «.  Wells,  1  Aikeus,  180;  Maes.  Su- 
preme Ct.  1849,  Melledge  v.  Boston  Iron  Ca 

5  CtLsh.  158 ;  Jf.  r.  Supreme  Ct.  1815,  Don- 
forth  V.  Schoharie  Turnpike  Co.  12  Johta. 
227;  1817,  Dunn  «.  Rector  of  St.  Andrews, 
14  Id.  118 ;  1823,  Mott  v.  Hicks,  1  Cote.  518; 
1847,  Brady  v.  Mayor  &c.  of  Brooklyn,  1 
Baf  h.  584 ;  1849,  St.  Mary's  Church  «.  Cagger, 

6  Id,  576  ;  Ct.  of  Appeals^  1868,  Peterson  «. 
Mayor  &c.  of  N.  Y.  17  N.  T.  449 ;  Penn, 
Supreme  Ct.  1817,  North  Whitehall  ©.  South 
Whitehall,  Z  S,  &  B.  117 ;  1818,  Chestnut 
Hill,  &c.  Turnpike  Co.  «.  Rutter*,  4  /d:  16 ; 
1847,  Hamilton  «.  Lycoming  Mut.  Ins.  Co.  6 
Barr,  844;  Md.  Ct.  of  Appeals,  1827,  Union 
Bank  of  Md.  f>.  Ridgley,  1  Harris  d^  G,  829, 
418;  Chancery,  1849,  Elysville  Manuf.  Co. «. 
Okisko  Co.  1  Md,  Ch.  Dec.  892 ;  Miss,  Ct,<(f 
Err&rs,  1846,  Petrie  «.  Wright,  6  S.  A  if.  647; 
N,  J,  Supreme  Ct.  1825,  Baptist  Church  c. 
Mulford,  8  Halst.  182 ;  Ky.  Ct.  of  Appeals^ 
1840,  Commercial  Bank  v,  Newport  ManoC 
Co.  1  B,  Monr,  18;  S,  Car.  Canst.  Ct.  1818, 
Garvey  v.  Colcock,  1  ITott  <ft  MeC.  281; 
Tenn,  Supreme  Ct.  1845,Union  Bank  v.  Jaooba, 
6  Humph,  515 ;  Ind,  Supreme  Ct.  1848,  Ross 
V.  CHty  of  Madison,  1  Carter,  281 ;  1867; 
Hamilton  v.  Newcastle  &c.  R.  R  Co.  9  Ind, 
859;  i^.  C.  Supreme  Ct,  1835,  Bunoombe 
Turnpike  Co. «.  M'Carson,  1  Beo,  d;B.  806. 

To  similar  effect :  Smith  t,  Congregati<mal 
Meeting-house,  8  Pick.  178 ;  Abbott  v.  Her- 
mon,  7  Oreenl,  118;  Watson  v.  Bennett,  13 
Bari.  196;  American  Ins.  Co.  v,  Oakley,  9 
Paige,  496 ;  Everett  d.  United  States,  15  Ah, 
(6  Port)  166  ;  Stone  «.  Berkshire  Congrega- 
tional Society,  14  Vt,  86 ;  Gassett «.  Andover, 


*  Orerruling,  BreckbDl  «.  r*ncMt<ar  Tomplke  Ca  ZJ>aB* 
4M, 
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21  n.  (6  WaM,)  848 ;  Sheldon  v.  Fairfax, 
,  21  Vt,  (6  Washb.)  102 ;  State  «.  Morris  &  Es- 
sex R  R  Co.  8  ZcHyr.  860 ;  Palm  v.  Medina 
Ins.  Co.  20  Ohioy  520 ;  Muir  «.  Lonisville  & 
Portland  Canal  Co.  8  Dana^  161. 

99.  If  a  corporation  be  disseised,  the  en- 
try to  revest  their  estate  need  not  be  by  any 
authority  under  seal.  And  if  the  ancient  rule 
were  still  in  force,  an  entry  by  the  officers  of 
a  disseized  corporation,  made  under  authority 
given  to  the  trustees,  by  statute,  is  equally 
effectual.  Ma99.  Supreme  Ct.  1887,  Second 
Precinct  in  Rehoboth  f.  Catholic  Cong. 
Church  &c.  in  Rehoboth,  28  Pieh.  189. 

100.  Acts  of  board.  The  ancient  doc- 
trine that  a  corporation  acts  only  through  the 
instrumentality  of  its  common  seal,  has  no  ap- 
plication to  corporations  created  by  statute 
whose  charters  contemplate  the  business  of 
the  corporation  to  be  transacted  ezclusiyely 
by -a  board  of  directors.  The  acts  of  such 
board,  evidenced  by  a  written  vote,  are  as 
binding  as  the  most  solemn  acts  imder  the 
corporate  seal.  U.  8,  Supreme  Ct.  1828, 
Fleckneri?.U.8.Bank,8  Wheat.SSS,  Follow- 
ed, 1840,  Bank  of  Metropolis  v,  Guttschiick, 
14  Pet,  19. 

101.  A  resolatton,  adopted  by  the  board 
and  certified  to  the  plaintifif,  containing  a 
proposal  of  a  contract,  is,  if  duly  accepted  by 
him,  binding  on  the  coiporation,  even  though 
no  record  was  made  of  the  act  It  is  now  per- 
fectly well  settled  that  the  acts  of  corpor- 
ations may  be  proved  in  the  same  manner  as 
the  acts  of  individuals.  If  there  be  do  record 
evidence,  they  may  be  proved  by  the  testi- 
mony of  witnesses,  and  even  where  no  direct 
evidence  of  such  acts  can  be  given,  &cts  and 
circumstances  may  be  proved  from  which 
the  acta  may  be  inferred  [Cranch,  209;  0 
Paige,  490 ;  12  Wheat.  64 ;  4  Cow.  645 ;  4 
Serg.  &  R.  817].  The  omission  of  a  corpo- 
ration to  make  a  record  of  its  own  doings 
does  not  prejudice  the  rights  of  a  party  who 
has,  in  good  faith,  relied  upon  an  official  as- 
surance of  its  corporate  act*    N.   T,  Su- 

*  An  order  or  resolution  of  the  board,  In  writing  and  ap- 
pearing on  its  minutes,  may  be  rescinded  by  a  rote  with- 
out writing,  and  the  rescission  may  be  proved  by  oral  tesU- 
mony.  Jfd.  Ct.  o/Appsalt^  1823,Whittlngton  e.  Farmers' 
Canlc,  5  ffarr.  db  J.  480. 

Where  the  directors  of  a  ralhraad  corporation  adopted 
resolations  releasing  their  contractor  from  his  liabilities, 
admitting  that  the  corporation  had  failed  to  fulfill  their  con- 
tract with  him.  aod  requesting  him  to  finish  the  work  at  his 
own  expense  nnd  ret.aln  it  till  repaid  by  its  earnings;  and  it 
was  also  proved  by  parol  that  it  was  then  understood 


preme  Ct  1849,  St  Mary*s  Church  «.  Caggar, 
6  Barb.  676 ;  S.  P.  U.  8.  Supreme  Ct.  1827, 
Bank  of  U.  B.  v.  Dandridge,  12  Wheat.  64. 

102*  A  corporation  maybe  bound  by  its 
record,  or  by-law,  without  the  certification  of 
its  liability  by  its  seal.  A  corporation  can- 
not deny  or  evade  the  \eg\\  effects  of  its  own 
record  ;  and  the  seal  is  not  necessary  to  the 
validity  or  conclusiveness  of  its  record. 
Whatever  a  corporation  has  done  or  en- 
gaged to  do,  by  record,  or  whatever  the  law 
would  infer  from  its  record  that  it  had  agreed 
to  or  is  bound  to  do,  will  subject  it  to  legal 
liability  to  the  extent  of  the  obligation, 
either  expressed  or  implied.  Ky.  Ct.  of  Ap- 
pealer 1880,  Waller  v.  Bank  of  Kentucky,  8 
J.  J.  Marsh,  201. 

103.  Thus  it  is  not  essential  that  the  act 
of  a  corporation  in  adopting  a  set  of  written 
rules  should  be  in  writing.  The  acts  of  a 
corporation  may  now  be  evidenced  not  only 
without  seal  but  without  writing.  Md.  Ct. 
of  Appeals,  1827,  Union  Bank  of  Maryland  9. 
Ridgely  1  Earns  A  Q.  824,  418. 

104.  Evidence.  The  acts  of  corporations 
may  be  proved  in  the  same  way  as  the  acts  of 
individuals.  If  there  be  no  record  evidence 
they  may  be  proved  by  the  testimony  of  wit- 
nesses ;  and  even  where  no  direct  evidence  of 
such  acts  can  be  given,  facts  and  circum- 
stances may  be  proved  irom  which  the  acts 
may  be  inferred.  The  tendency  of  the  mod- 
em decisions  is  to  assimilate  the  actions, 
rights,  duties  and  liabilities  of  corporations 
to  those  of  individuals  [12  Wheat.  64;  7 
Cranch,  299 ;  6  Barb.  670 ;  12  Id.  27,  63 ;  4 
Cow.  645;  15  Johns,  44,  56].  N.  T.  Ct.  of 
Appeals,  1858,  Moss  d.  Averell  10  N.  Y.  (0 
Sdd.)  440.  To  similar  effect  Ala.  Supreme 
Ct.  1856,  Alabama  R.  R.  Co.  v.  Kidd,  20  Ala. 
N.  S.  221.  Mo.  Supreme  Ct.  1860,  South- 
em  Hotel  Co.  f.  Newman,  80  Mo.  118. 

105.  The  acts  cf  a  corporation,  evidenced 
by  a  vote  written  or  unwritten,  are  as  com- 
pletely binding  upon  it,  and  as  full  authority 
to  its  agents,  as  the  most  solemn  acts  done 
under  the  corporate  seal ;  and  promises  and 
engagements  may  as  well  be  implied  from  its 
acts,  and  the  acts  of  its  agents,  as  if  it  were 

between  the  parties  that  another  person  shonld  finish  the 
work,  and  the  contractor  promised  that  be  should  do  so, 
and  he  accordingly  undertook  the  work  : — ITeid,  that  this 
was  a  valid  release  of  the  former  contractor,  and  would 
raise  an  implied  promise  In  favor  of  the  new  contractor. 
Mu9.  Ct.  qfJErron,  1846,  Petrie  «.  Wright,  6  Snud^  A 
M.  «47,  TOT. 
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an  indiyidual.  Md.  Chancery^  1849,  Ely&- 
yille  Manufacturing  Co.  v.  Okiako  Co.  1 
Md,  Ch.  Dee,  892 ;  Md,  Ct  o/AppedUy  1827, 
Union  Bank  of  >f  aryland  v.  Ridgely,  1  Harru 
^  G.  824 ;  1844,  Burgess  «.  Pue,  2  OiU,  254; 
N.  Y.  Supreme  Ct.  1844,  Bank  of  Lyons  «. 
Demmon,  EiU  &  D.  398. 


PBSSIDEKT. 

[Since  this  Is  the  mo*t  oommon  name  for  the  chief  oiBoer  of 
a  biuinew  eorponttion,'  it  la  osed  to  Include  all  mattert 
peculiar  to  the  chief  officer  of  suoh  corporations,  difr- 
regarding  the  UjcX  that  in  particular  instances  a  different 
name  Is  given  him.  Rules  applicable  to  the  presidents 
of  companies  in  common  with  othtf  officers,  are  under 
OrncBBS,  and  the  titles  connected  with  that  Rules  pe- 
culiar to  the  chief  officer  of  a  particular  class  of  com- 
panies are  under  the  title  of  that  class.] 

1.  SolBcteney  of  election.  Where  an 
act  of  incorporation  provides  that  there 
shall  be  '^  three  directors,  otU  of  whom  a 
president  shall  be  chosen,"  it  is  sufficient  if 
the  president  be  elected  by  a  legally  consti- 
tuted meeting,  at  the  same  time  with  the 
other  directors;  without  haying  been  pre- 
viously appointed  a  director.  There  is  no 
real  utility  in  requiring  a  circuity  of  action ; 
and,  as  a  previoui  election,  as  director,  was 
not  required  by  the  act,  there  is  no  objection 
to  the  appointment  of  a  president  and 
director  (both  of  which  characters  are  to 
combine  in  the  same  person)  at  one  ballot. 
Va.  Ct.  of  AppealBy  1809,  Currie  v.  Mutual 
Ins.  Co.  4  Benn,  &M,  815,  868. 

2«  A  person  appointed  by  the  legislature, 
a  director  of  the  State  Bimk,  though  the 
courts  are  bound  to  know  of  such  appoint- 
ment, cannot  be  judicially  recognized  as 
president,  when  chosen  pro  tempore  by  the 
board.  His  authority  to  perform  an  act 
belonging  to  that  office  must  be  established 
by  proof.  AJa,  Supreme  Ct,  1844,  Crawford 
c.  Branch  Bank  at  Mobile,  7  Ala,  K  S,  205. 

Ab  to  Election  of  corporate  officers  gener- 
ally, see  Elections. 

3«  Right  to  Toie«  The  president  of  a 
corporation  has  a  right  to  vote  upon  all 
questions  to  be  determined  by  the  president 
and  directors.  Md,  Ct,  of  Appeals^  1846, 
McCullough  V,  Annapolis  &  Elkridge  R  R 
Co.  4  OiU,  58. 

4.  The  right  of  a  president  of  a  corpora^ 
tion  to  vote  upon  general  questions  to  be 
determined  (with  him)  by  the  direction,  can- 
not be  restricted  by  a  resolution   of  the 


company  to  a  mere  casting  rote  in  case  of  a 
tie.    lb. 

5.  Powers  generally.  That  the  presi- 
dent of  a  corporation  may  perform  acts  of  an 
ordinary  nature,  which,  by  usage  or  neces- 
sity, are  incident  to  hia  office,  without  spe- 
cial authority,— see  Chicago,  Burlington,  & 
Quincy  R.  R  Co.  e.  Coleman,  18  lU,  207. 

See  Agbktb  ;  Officers. 

6*  How  conferred.  The  power  of  the 
president  of  a  corporation  to  bind  the  com- 
pany as  its  agent  may  be  implied  from  facts 
and  circumstances.  Thus  where  the  company, 
by  an  advertisement  signed  by  the  secretary, 
offered  goods  for  sale;  and  the  plaintiff's 
agent  called  on  the  secretary,  who  referred 
him  to  the  president,  who  effected  the  sale, 
and  agreed  to  pay  the  plaintiff,  a  broker,  a 
conmiission;  and  the  contract  of  sale  was 
then  signed  by  the  secretary,  ffeld,  that 
even  if  the  secretary  was  the  only  authoriEcd 
agent,  yet  that  the  acts  of  the  president,  re- 
ferred to  as  above,  bound  the  company ;  and 
that  as  the  president  thus  had  power  to  make 
the  sale,  he  had  also  authority  to  bind  the 
company  to  pay  the  brokerage.  Md,  Ct.  qf 
Appeals^  1850,  Northern  Central  Railway  Co. 
t,  Bastian,  15  Md,  494. 

7.  If  the  president  of  a  corporation  is  in 
the  habit  of  acting  as  its  business  agent  with 
its  knowledge  and  without  objection ;  making 
sales,  settling  accounts  and  collecting  debts, 
actual  authority  may  be  inferred  from  such 
acts,  ard  the  company  will  be  bound  thereby. 
[12  Wheat.  64 ;  11  Serg.  ife  R  179 ;  2  Harris, 
81.]  Pa,  Supreme  Ct,  1867,  Dougherty  t. 
Hunter,  54  Pa.  St.  880.  Compare  Farmen' 
Loan  &  Trust  Co.  v.  Mann,  4  BoU,  856. 

8.  Though  a  jmyment  be  made  irregularly 
by -the  president  of  a  corporation,  yet,  when 
it  is  justly  due,  and  there  is  no  reason  for 
withholding  it,  it  cannot  be  recovered  back 
on  the  ground  that  the  president  had  verbal 
directions,  only,  from  the  directors,  to  make 
it.  La.  Supreme  Ct,  1837,  Kew  Orleans 
Building  Co.  v,  Lawson,  11  La.  84. 

0,  Power  to  dispose  of  assets.  The 
president  of  a  corporation  is  not  ex  officii  an 
agent  to  sell  its  property,  and  his  represent- 
ations as  to  property  to  be  sold  are  not 
binding  on  the  company,  unless  he  be 
specially  authorized.  Va.  Ct.  of  Appeals, 
1851,  Crump  t.  United  States  Mining  Co.  7 
Oratt,  852. 

10.  The  president  of  a  railroad  compaoy 
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lias  no  power  to  dispose  of  the  personal 
property  of  the  company — e.  g,  ties — to  se- 
cure a  corporate  debt,  by  virtue  of  the  pow- 
er inherent  in  his  office,  without  special  au- 
thority firom  the  board  of  directors ;  nor  has 
he  such  power  by  a  vote  of  the  directors 
making  him  the  fiscal  agent  of  the  company 
with  authority  to  sell  securities,  and  to  pur- 
chase equipments,  &c.  Wis,  Supreme  Ct, 
1861,  Walworth  County  Bank  «.  Farmers' 
Loan  &  Trust  Co.  14  WU.  ^825. 

11.  —  to  contract  for  the  company.  The 
power  of  a  president  of  a  private  corpora- 
tion to  bind  it  by  contracts,  extends  only  to 
matters  arising  in  the  ordinary  course  of  its 
business ;  and  a  contract  entered  into  by  him 
to  purchase  property,  intended  and  useful 
only  for  extending  the  business  of  the  cor- 
poration, is  in  excess  of  his  powers.  (7aZ. 
Supreme  Ct.  1862,  Blen  tJ.  Bear  River  &c. 
Co.  20  CdL  602.  Compare  8t  Nicholas  Ins. 
Co.  t>.  Howe,  7  Boew,  450. 

12.  The  president  of  an  incorporated  com- 
pany, as  such,  cannot  make  any  agreement 
binding  upon  the  corporation,  unless  it  is 
shown  to  be  within  the  scope  of  his  authori- 
ty. Pa,  Supreme  Ct,  1845,  Farmers'  Bank  of 
Bucks  County  «.  McKee,  2  Pa,  St,  818; 
Mies,  Ct.  of  Errors^  1856,  Bacon  v,  Mississippi 
Ins.  Co.  81  Miss.  116. 

13«  When  the  directors  of  a  corporation 
have  established  by  resolve  the  rate  at  which 
certain  services  shall  be  compensated,  the 
president  cannot  bind  the  corporation  to  pay 
a  higher  rate.  Vt.  Supreme  Ct.  1857,  Hodges 
V,  Rutland  &  Burlington  R  R.  Co.  29  Vt, 
220. 

14*  That  he  has  no  implied  power,  when 
authorized  in  general  terms  *'  to  issue  a 
mortgage,"  to  insert  a  clause  unusual  in  such 
mortgages,  and  unfavorable  to  his  company, 
— see  Jesup  v»  City  Bank,  14  Wis.  831. 

15.  —  to  borrow  money.  The  president 
of  an  incorporated  company  has  no  authori- 
ty by  virtue  of  his  office  merely,  without  ref- 
erence to  powers  actually  conferred,  to  borrow 
money  for  the  company.  N.  T,  Suprems  Ct. 
1881,  Life  &  Fire  Ins.  Co.  v.  Mechanic  Fire 
Ins.  Co.  7  Wend,  SI. 

16.  —  to  receive  payment.  Payment  or 
allowance  of  a  claim  to  *'  A.  B.,  president  of 
the  T.  Bank,"  is  the  same  as  payment,  &c.,  to 
the  bank.  Vt,  Supreme  Ct,  1855,  Tremont 
Bank  v,  Paine,  28  Vt,  24. 

17«  —  to  compromise  debts.    The  presi- 


dent of  a  bank  in  Rhode  Island  has  no 
authority,  as  such,  to  surrender  or  release  the 
claims  of  the  bank  against  any  one ;  and 
can  only  derive  such  authority  from  the 
board  of  directors,  by  their  vote,  or  from 
their  assent,  express  or  implied,  i?.  I,  Sur 
preme  Ct,  1862,  Olney  t>.  Chadsey,  7  B,  I, 
224;  K  T.  Superior  Ct,  1847,  Brouwer  f>, 
Appleby,  1  Saridf,  158. 

18.  Where  the  president  of  a  corporation 
is  a  member  of  the  finance  committee,  and 
has  the  general  direction  and  superintendence 
of  the  afiiskirs  of  the  company^  settlements  of 
money  transactions  with  him,  made  resfularly 
during  a  long  term  of  years,  are  valid,  not- 
withstanding a  by-law  of  the  company  de- 
clared that  all  accounts  against  the  company 
should  be  audited  by  the  finance  committee ; 
— ^the  company  having  clearly  waived  and 
abandoned  such  by-law  by  their  course  of 
business,  if.  F.  Superior  Ct.  1867,  Farmers' 
Loan  &  Trust  Co.  v.  Mann,  4  liobt  856. 

19.  The  president  of  a  banking  corpora-^ 
tion,  unless  authorized  by  charter  either  ex- 
pressly or  incidentally,  cannot,  without  the 
permission  of  the  directors,  to  whom  are 
intrusted  the  management  of  the  concerns  of 
the  institution,  stay  the  collection  of  an  exe-  ' 
cution  against  the  estate  of  one  of  its 
debtors.  Ala.  Supreme  Ct,  1845,  Spyker 
V,  Spence,  8  Ala.  N,  S.  838. 

20.  —  to  bring  snits.  The  president  of 
a  manufacturing  corporation  has  no  power  to 
bind  the  corporation  by  commencing  an 
action  in  its  name,  unless  specially  author- 
ized. Mass,  Supreme  Ct.  1848,  Ashuelot 
Manuf.  Co.  v.  Marsh,  1  Cusft,  607. 

21.  —  to  defend  suits.  The  president  of 
a  hank,  being  its  chief  executive  officer,  has 
a  right  as  such  to  appear  and  answer  for  it, 
and  employ  counsel  for  its  defense.  Ey,  Ct, 
oflAppealSy  1859,  Savings  Bank  of  Cincin- 
nati V,  Benton,  2  Mete,  240.  S.  P.  N.  Y. 
Com,  PI.  1859,  Oakley  v,  Workingmen'g 
Union  Benevolent  Society,  2  HiU,  487. 

22.  If  the  president  of  a  corporation 
authorize  an  attorney  or  solicitor  to 
appear  for  the  corporation,  the  corporation 
will  be  bound  by  his  acts,  as  their  attorney 
or  solicitor;  and  if  the  president  ex- 
ceed his  authority,  in  retaining  such 
attorney  or  solicitor,  the  corporation  must 
look  to  him  for  any  damages  sustained  in 
consequence  of  such  unauthorized  act.  N.  Y, 
Chancery,  1842,  American  In&  Co.  v.  Oakley, 
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9  Paige,  496 ;  N.  T.  Supreme  Ct,  1848,  Mum- 
ford  «.  Hawkins,  6  Den.  355  ;  U,  S.  Supreme 
Ct,  1847,  Alexandria  Canal  Co.  v,  Swann,  6 
Hov).  83. 

23.  —  to  waiye  reinilAtions.  The  presi- 
dent of  an  insurance  company  cannot  waiye 
a  condition  in  the  policy,—^,  g.  a  defect  in 
the  preliminary  proofs, — unless  he  is  author- 
ized by  the  charter,  or  by  the  board  of 
directors.*  N.  Y.  A.  V.  Chan,  Ct.  1889, 
McEvers  t?.  Lawrence,  Hoffm,  172. 

24.  —  to  testify^  When  the  president 
is  a  competent  witness,  for  or  against  the 
corporation,— see  Philadelphia  Ins.  Co.  tJ. 
Washington  Ins.  Co.  28  Pa,  St.  250;  New 
York  &  Virginia  State  Stock  Bank  r.  Gib- 
son, 5  Dtier,  674  ;  Watson  v.  Phoenix  Bank, 
8  Mete,  (Mase,)  217 ;  Woods  r.  De  Figaniere, 
1  Robt.  641 ;  President  of  Bank  of  Ithaoa  t>. 
Bean,  1    Code  5L  183 ;  7  N.  Y,  Leg.  Obe,  226. 

25.  That  declarations  of  a  president  of  a 
bank,  in  relation  to  past  transactions,  are  not 
admissible  to  charge  the  bank, — see  Lime 
Rock  Bank  v.  Hewitt,  62  Me.  631 ;  Sterling 
t.  Marietta  Co.  11  Serg,  <S>  B.  179. 

26.  Compensation.  Thp  general  rule  is, 
that  presidents  are  not  entitled  to  recover 
compensation  for  their  official  services,  if 
there  was  neither  a  special  contract  nor 
some  vote  of  the  corporation  or  its  directors 
providing  for  its  payment.  In  the  absence 
of  such  provision,  the  presumption  is  that 
the  service  is  gratuitous.  The  fact  that  he 
informally^  stated  to  some  of  the  directors 
that  he  should  expect  compensation,  without 
any  response  from  them  does  not  alter  the 
case.  And  this  presumption  that  the  services 
"were  gratuitous  is  especially  applicable  in 
the  case  of  a  corporation  whose  objects  are 
partly  charitable.  Maes,  Supreme  Ct,  1863, 
Sawyer  «.  Pawner^s  Bank,  6  AUen,  207. 

2  7.  Where  the  charter  of  a  bank  provides 
that  the  president  shall  receive  no  pay  for 
official  services,  unless  it  be  voted  to  him  by 
the  board  of  directors,  any  service  performed 
by  him  for  the  bank  will  be  presumed  to 
have  been  done  by  him  as  president,  unless 
from  its  nature,  or  from  the  evidence,  it 
appears  that  it  was  rendered  outside  of  the 


*  The  charter  of  «n  Insonmoe  company  declared  the  presi- 
dent and  one-third  of  the  directors  to  be  a  quorum,  compe- 
tent to  transact  all  business ;  and  that  all  business  might 
be  oonduoted  t^  committees,  without  the  presence  of  a 
board.  Beldf  that  Uie  president  alone  had  no  power  to 
dispense  with  the  prdlmlnarj  prooft.  y.  T.  Supreme  CV. 
18S7,Oaww«.  North  BItw Ina.  Go*  7  Qw, 4fi8. 


duties  of  his  office.    B.  L  Supreme  Ct,  1862, 
Olney  t?.  Chadsey,  7  B,  I,  224. 

28.  Where  an  incorporated  insurance 
company  passed  a  vote,  fixing  the  salary  of 
its  president  at  a  certain  sum  per  annum,  and 
another  president  was  subsequently  elected, 
who  claimed  the  salary  fixed  by  that  vote,  as 
standing  upon  the  ground  of  a  written  or  rec- 
ord agreement  with  bim.  Held,  that  the 
vote  was  only  presumptive  evidence  of  the 
amount  of  the  president's  salary,  and  that  the 
presumption  might  be  rebutted  by  proof  that 
such  was  not  the  intention  of  the  parties,  but 
that  when  he  was  elected  president,  the 
active  business  of  the  corporation  had  been 
brought  to  a  close,  the  services  of  a  pre^dent 
had  almost  terminated,  and  that  the  purpose 
of  his  election  was  little  more  than  to  keep 
up  a  corporate  organization.  Mass.  Supreme 
Ct,  1848,  Commonwealth  Ins.  Go.  v.  Crane,  6 
Mete.  64. 

29.  A  vote  fixing  the  compensation  of 
president, — Held,  under  the  circumstances,  to 
amount  to  an  agreement  to  pay  for  past  as 
well  as  future  services  at  that  rate,— see  Ros- 
borough  «.  Shasta  River  &c.  Co.  22  Col. 
656. 

80.  Liability  for  neglect  of  dnty.  Where 
the  president  of  a  railroad  company,  being 
informed  that  a  suit  was  about  to  be  brought 
against  the  company  before- a  justice  of  the 
peace,  instructed  the  most  convenient  station 
agent  to  attend. the  trial,  and,  in  case  of  a  re- 
covery against  the  company,  to  appeal,  and 
it  appeared  that  such  agent,  though  a  diligent 
and  faithful  officer,  failed,  ^m  ignorance  of 
the  law,  to  procure  security  for  the  appeal, 
— Hdd,  that  there  was  no  such  laches  on  the 
part  of  the  president  as  deprived  the  com- 
pany of  a  right  to  a  recardari.  JT.  C,  Supreme 
Ct.  1860,  North  Carolina  B.  R  Co.  «.  Vinson, 
8  JoTies,  Law  J 119. 

81.  Where  it  was  the  duty  of  the  presi- 
dent of  a  railroad  company  to  take  special 
charge  of  all  the  bonds  of  the  officers,  and  to 
exercise  general  supervision  of  the  accountB, 
&c.,  of  the  company,  and  he  neglected  to  take 
the  bond  prescribed  for  the  security  of  the 
company  from  the  secretary, — Held,  that  he 
was  liable  for  the  defalcations  of  the  secretary 
to  the  amount  of  the  bond.  La,  Supreme  CL 
1837,  Pontchartrain  R  R  Co.  «.  Paulding, 
11  La,  41. 

82.  —  for  wrong.  The  president  of  a  cor- 
poration is  not  made  liable  to  an  action  for 
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a  personal  injoxy,  merely  by  transmitting  an 
order  of  the  corporation  to  a  servant,  vfho, 
in  executing  it,  nses  illegal  force ;  but  other- 
wise, if  the  order  is  iseued  by  him  on  his  own 
responsibility.  Mass.  Supreme  Ct  1862, 
Hewett  f?.  Swift,  8  Allen,  420. 

For  rules  applicable  to  the  president  in 
common  with  Other  officers,  see  Officbbs. 


FBIVATE   COBPOSATIONS. 

!•  Definition.  A  corporation  fe|pded  by 
private  beneficence,  though  for  objects  of 
general  welfare,  such  as  the  education  of 
young  men«  is  a  private  and  not  a  public  cor- 
poration. Public  corporations  are  generally 
esteemed  such  as  exist  for  public  politic  pur- 
poses only,  such  as  towns,  cities,  parishes  and 
counties ;  and  in  many  respects  they  are  so, 
although  they  involve  some  private  interest ; 
but  strictly  speaking,  public  corporations  are 
such  only  as  are  founded  by  the  government 
for  public  purposes,  where  the  whole  interests 
belong  also  to  the  government.  If,  therefore, 
the  foundation  be  private,  though  under  the 
charter  of  the  government,  the  corporation 
is  private,  however  extensive  the  uses  may  be 
to  which  it  is  devoted,  either  by  the  bounty 
of  the  founder  or  the  nature  and  objects  of 
the  institution.  The  uses  may,  in  a  certain 
sense,  be  called  public,  but  the  corporations 
are  private ;  as  much  so,  indeed,  as  if  the  fran- 
chises were  vested  in  a  single  person.  U,  S, 
Supreme  Ct,  1819,  Dartmouth  College  tj. 
Woodward,  4  Wheat.  518,  662.  Followed, 
U,  S.  Cire.  Ct  (Pa,)  1849,  Bundle  tJ.  Delaware 
&  Raritan  Canal,  1  WaU.  G.  Ct.  275. 

2«  That  generally  speaking,  public  corpora- 
tions are  towns,  cities,  counties,  parishes,  ex- 
isting for  public  purposes ;  while  private  cor- 
porations are  such  as  banks,  insurance,  roads, 
canals,  bridges,  &c.,  where  the  stock  is 
owned  by  individuals ;  but  their  use  may  be 
public, — see  Bonaparte  v,  Camden  &  Amboy 
B.  B.  Co.  Baldw.  205,  223. 

For  Definition  and  examples  of  public 
corporations,  see  Public  cobforationb. 

8«  The  distinction  between  public  and  pri- 
vate corporations— considered.  People  tJ. 
Morris,  13  Wend.  325 ;  Morey  v.  Town  of  New- 
fene,  8  Barb,  {K  T.)  645 ;  ^ity  of  Louisville 
V.  CooDLmonwealth,  1  Durv.  295 ;  Bex  v.  Bishop 
of  Ely,  2  Dwrnf.  S  E,  290 ;  Bentley  f>.  Bishop 
of  Ely,  FoH,  299. 


4.  Baflroad  cotoipanies  are  deemed  private 
corporations,  and  although  performing  many 
important  public  functions,  and  invested 
with  prerogative  franchises,  to  a  certain  ex- 
tent, BO  far  as  the  construction  of  their  works 
is  concerned,  they  do  not  possess  the  Fame  im- 
munity from  liability  to  make  compensation 
for  private  damage  caused  by  the  construc- 
tion and  operation  of  their  works,  as  would 
be  enjoyed  by  persons  in  the  execution  of  a 
strictly  public  trust,  for  the  public  benefit. 
As  these  companies^  works  are  constructed  by 
private  capital,  for  private  emolument,  the 
companies  are  held  subject  to  tl  o  ordinary 
liability  of  private  persons,  for  all  such  acts 
as  are  not  expressly,  or  by  necessary  implica- 
tion, conceded  to  them,  on  behalf  of  the 
sovereignty,  by  their  charter  powers.  Public 
corporations  are  such  only  as  are  created  for 
political  purposes,  to  carry  forward  the  func- 
tions of  the  State.  Over  such  corporations 
the  legislature  have  an  unlimited  control,  to 
create,  modify,  or  destroy,  at  pleasure.  But 
the  grant  and  acceptance  of  a  private  charter 
is  a  compact  which  the  legislature  cannot 
violate.  The  liability  of  the  corporation  for 
damages  does  not  depend  upon  whether  it  is 
public  or  private,  but  whether  the  franchise 
is  created  for  private  emolument  or  exclu- 
sively for  the  public  good.  N.  J.  Supreme 
Ct.  1857,  Tinsman  «.  Belvidere  &  Delaware 
R  R  Co.  2  Dutch.  148. 

5.  Bailroad  companies  are  not  public  cor- 
porations within  the  meaning  of  a  statute 
providing  that  members  of  such  corporations 
shall  be  competent  witnesses  in  cases  affect- 
ing the  interests  of  such  corporations.  N.  H, 
Superior  Ct.  1851,  Dearborn  v,  Boston  &  Mon- 
treal R  B.  Co.  4  Fost.  179. 

6.  Banks.  If  the  stock  of  a  banking  cor- 
poration is  owned  by  private  individuals,  the 
bank  is  a  private  corporation,  although  the 
public,  by  the  legislature,  exercise  over  it  a 
supervisory  power,  and  may  annul  its  char- 
ter for  cause.  Nor  is  the  character  of  such  a 
corporation  altered  from  the  fact  that  the 
State  or  the  United  States  own  a  portion  of 
its  stock.  loioa  Supreme  Ct,  1848,  Miners' 
Bank  of  Dubuque  v.  United  States,  1  Oreene, 
553 ;  S.  P.  United  States  Bank  9.  Planters' 
Bank,  9  Wheat.  904 ;  Turnpike  Co.  v.  Wallace, 
8  Watts,  316. 

Compare  Legislation. 

7.  That  colleges  are  in  general,  private  and 
not  public  corporations,  —  see  Dartmouth 
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College  V.  "Woodward,  4  Wheat,  618 ;  Allen  t>. 
HcEeen,  1  8umn.  276. 

8«  That  an  incorporated  academy  is  a  pri- 
vate corporation,  although  it  may  derive  a 
part  of  its  support  irom  the  government, 
— see  Cleaveland  v.  Stewart,  8  Gki,  283. 

9.  That  a  canal  company  is  a  private  cor- 
poration; a  corporation  is  not  public  be- 
cause it  may  be  for  the  public  benefit,— see 
Ten  Eyck  v.  Delaware  &  Raritan  Canal,  8 
Earring.  200. 


PBOPERTY. 

pills  chapter  embracefl  the  general  doefarlae  of  the  power 
of  a  oorporatlon  to  own  property,— includiug  the  na- 
ture of  the  property  it  may  holdf— 4he  nature  of  its 
ownership  and  how  far  it  may  hold  property  out  of  the 
State  of  ita  creation^— or  by  right  of  adverse  posMSslon. 
Rules  relative  to  property  considered  as  an  essential 
clement  of  ot^anisatlon,  are  treated  in  their  aspect 
which  looks  towards  the  sovereign  power,  under  Capi> 
TAL,  and  in  that  which  looks  towards  the  shareholders, 
under  Stock,  except  soter  as  they  are  peonUar  to  a  par^ 
ticular  species  of  corporatioas,  in  which  case  they  are 
under  its  corporate  title.] 

1.  Nature  of  corporate  title.  That  real 
property,  held  for  the  purposes  of  a  trading 
company,  is,  in  equity  to  be  deemed  in  the 
nature  of  personal  estate,  although  the  com- 
pany is  a  corporation,  and  the  shares  are  as- 
signable, and  one  shareholder  is  not  answer- 
able for  the  acts  of  another  in  relation  to  the 
partnership  concern, — see  Bligh  v.  Brent,  S 
Tou,  db  C.  Exch,  268 ;  6  Law  J.  N,  8.  Eooch, 
Eq.  58. 

2«  A  corporation  cannot  take  an  estate  in 
joint  tenaucy,  either  jointly  with  another 
corporation  or  with  a  natural  person.  8,  G. 
Ct.  of  Appeals^  1851,  Telfair  v,  Bowe,  ZBich, 
Eq,  235. 

8.  Interest  of  members.  The  individual 
meml)cr3  of  a  corporation  are  not  owners  of 
the  personal  property  vested  in  the  corpora- 
tion, nor  is  each  of  them  owner  of  any  part 
of  it,  nor  are  they  joint  owners  of  the  whole, 
although  they  are  each  interested  in  the  pro- 
perty, as  they  may  derive  individual  benefit 
from  its  increase,  or  loss  from  its  destruction. 
But  the  abstract  entity,  the  corporation,  is 
the  owner  and  the  only  owner  of  the 
property.*  Q,  B.  1846,  Regina  «.  Amaud,  16 
Law  J,  JV.  8.  Q.  B,  50.  Compare  Townsend 
V,  Ash,  8  Atk, 

*  To  this  general  rule  some  exceptions  are  recognised 
in  England,  chiefly  in  cases  of  trading  corporations,  estab- 
lilbed  by  statute,  Khere  the  l^lslatnre  having  attempted 


I     4.    The  power  to  acquire  property.    Ty 

the  common  law,  corporations  have  a  right 
to  purchase  and  hold  property,  so  far  as  may 
be  necessary  to  carry-  into  execution  the  ob- 
jects of  their  creation.*  U.8.  Circ  Ct.{C4mn,) 
1848,  Blanchard^s  Gun-stock  Turning  Fao* 
tory  v.  Warner,  1  Blatchf.  C.  Ct.  268. 

5*  At  common  law  a  corporation  has, 
unless  restricted  by  its  charter  or  by  statute, 
the  legal  capacity  to  take  a  title  in  fee  to 
real  property ;  and  in  a  State  where  no  re- 
strictions have  been  placed  upon  the  exercise 
of  this  ri||ht  by  the  adoption  of  statutes  of 
mortmain,  this  power,  incident  to  a  corpora- 
tion, ia  unlimited,  except  in  cases  where  the 
corporation  purchases  and  undertakes  to  hold 
real  property  for  purposes  foreign  to  the  ob- 
ject of  its  creation.  Vt  Supreme  Ct,  1868, 
Page  V.  Heineberg,  40  Vt,  81. 

6.  Where  a  railroad  company,  authorized 
by  charter  to  take  and  hold  lands,  either  by 
proceedings  in  invitum,  or  by  donation, 
acquired  the  title  to  certain  real  estate  by 
warranty  deeds,  in. the  usual  form,  and  subse- 
quently, having  changed  the  location  of  their 
road  bed,  abandoned  the  same  for  the 
purposes  of  the  road.  Heldy  that  the  land 
did  not,  by  reason  of  such  abandonment, 
revert  to  the  original  owner,  but  that  the 
corporation  acquired  in  the  property  an  ab- 
solute fee.    lb, 

7.  That  corporations  in  Missouri  have 
power  to  hold,  purchase,  and  convey  such 
real  and  personal  estate  as  the  purposes  of 
the  corporation  shall  require,  not  exceeding 
the  amount  limited  in  the  charter;  and  under 
this  power,  a  corporation  created  for  the 
purpose  of  mining  and  transportation  of  coal, 
&c.,  has  the  power  to  purchase  and  use  a 
steamboat  for  the  purposes  of  its  business  in 
transporting  and  delivering  coal,  d;c., — see 
CaUaway  &c.  Co.  f>.  Clark,  82  Mo,  805. 

S.  —  for  the  corporate  pnrposcg.  A 
corporation  can  purchase  and  hold  lands  only 


to  combine  the  characters  of  the  oopartnershlp  and 
corporation,  the  oorpontion  is  deemed  to  have  only  the 
management  of  the  property.  See  Townsend  «.  Ash,  8  Att. 
836;  BUgh  «.  Brett,  S  You,  A  O.  Sobch,  290i 

*  A  corporation  was  chartered  in  Biassaehusetts  by  the 
name  of  '*  Blanchard's  Gan-»tock  Turning  Fact^iry,"  with 
all  the  powers  and  rlgfata  Tested  by  law  In  manufhctaTiBf 
corporations  in  that  8tete.  Hdd^  that  the  oorporatloD  bad, 
on  the  face  of  Ito  charter,  independently  of  any  act  referred 
to  therein,  power  to* purchase  Blanchard*s  patent  "for 
turning  Irregular  fonns,"  and,  among  other  things,  gnn- 
siocks,  issued  before  ihe  Incorporation.  Btanchaid**  Qun- 
Stock  Turning  Factory  v,  Warner,  1  ^UUd^,  C,  Ct,  S8& 
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for  snch  purposes  as  ore  authorized  in  their 
charter.'*'  The  grant  of  corporate  franchises, 
being  restrictions  of  individual  rights,  will 
not  be  extended  beyond  the  letter  and  spirit 
of  the  charter;  yet  is  is  not  to  be  so  strictly 
construod  as  to  defeat  the  object  of  the 
grant;  besides  the  powers  expressly  granted, 
such  as  are  strictly  incidental  and  necessary 
to  the  object  of  the  grant,  are  implied.  Thus, 
depots,  car  and  engine  houses,  tanks,  repair- 
ing shops,  houses  for  bridges  and  switch-ten- 
ders, coal  and  wood  yards,  are  necessary 
appendages  to  the  operations  o£  a  railroad 
and  transportation  company,  and  their  power 
to  hold  land  for  these  purposes  will  be  im- 
plied without  an  express  grant  in  their 
charter ;  but  lands  for  dwellings  of  employees, 
for  car  or  locomotive '  factories,  coal  mines, 
and  matters  of  that  kind,  are  things  of  con- 
venience, and  not  of  necessity.  N,J.  Supreme 
Ot.  1852,  State  9.  Commissioners  of  Mans- 
field, 8  Zabr.  510.  Compare  First  Parish  in 
Sutton  «.  Cole,  8  Pick.  282. 

9.  A  railroad  corporation,  authorized  by 
charter  to  hold  real  estate  necessary  for  the 
purpose  of  locating,  constructing  and  repair- 
ing their  road  not  exceeding  one  hundred 
feet  in  width,  may  purchase  and  hold  land 
for  the  procurement  of  materials,  or  for  the 
economical  construction  of  the  road.  Ohio 
Bupreme  Ct  1846,  Overmyer  v,  Williams,  15 
Ohio,  26. 

10.  Presnmptlon  in  aid  of  title.  A  convey- 
ance to  a  corporation  authorized  to  receive 
conveyances  of  land  for  certain  purposes 
will  be  presumed  to  have  been  received  for 
some  purpose  within  the  powers  of  the  cor- 
poration, unless  an  illegal  purpose  is  made 
to  appear.  2f,  Y.  Ct,  of  Appeals,  1852,  Farmers' 
Loan  &  Trust  Company  v,  Curtis,  1  N,  7, 
(3  Sdd.)  466 ;  1859,  Chautauque  Co.  Bank  v. 
Risley,  19  N.  F.  869 ;  if.  F.  Supreme  Ct.  1827, 
Exp.  Peru  Iron  Co.  7  Cow.  540. 

11  •  In  an  action  brought  by  a  corporation 
as  owner  of  certain  property  which  it  had  the 
right  to  acquire,  the  presumption  of  law  is, 
that  it  was  lawfully  acquired,  where  the 
manner  of  its  acquisition  does  not  appear 
from  the  complaint.  The  defendant  must 
aver  and  prove  that  it  was  obtained  illegally, 


*  Whether  prapertj  to  which  a  corporation  has  the  appar- 
«nt  legal  tHle  la  neeeMary  for  the  purpoees  of  Its  incorpora- 
Itao,  BO  that  U  hat  power  to  hold  lt«ba  queiUon  to  he  raited 
bj  goremment  alone,  and  not  by  a  defendant  In  ^ectment. 
Natoma  Ac  Co.  v.  Clarkln,  14  Cak  OM. 


if  he  bases  his  defense  upon  that  ground. 
Wis.  Supreme  Ct.  1863,  Farmers'  &  Millers' 
Bank  of  Milwaukee  v.  Detroit  &  Milwaukee 
R.  R  Co.  17  Wis.  372. 

12.  Authority  to  take  private  property 
without  consent  of  the  owner  is  not  given 
without  express  words  or  necessary  implica- 
tion ;  ^and  if  clearly  given,  is  void,  unless 
compensation  is  provided  for.  Mass.  Supreme 
Ct.  1886,  Thacher  9.  Dartmouth  Bridge  Co. 
18  Pick.  601. 

18.  The  right  to  select  and  acquire  land 
for  the  authorized  purposes  of  a  corporation 
is  property.  It  is  an  incorporeal  heredita- 
ment, not  a  legal  title  to  the  land  itself,  nor 
a  mere  capacity  or  a  faculty  to  acquire  land, 
such  as  every  individual  possesses,  but  a 
right  or  privilege  to  acquire  the  legal  title  to 
the  land,  subjected  by  the  grant  to  the  will 
of  the  corporation ;  and  no  corporation,  after 
the  previous  grant  of  such  right  to  another, 
can  legally  acquire  any  such  right  of  way 
over,  or  title  to,  the  land  over  which  the 
franchise  extends,  as  will  hinder  the  latter 
corporation  in  the  exercise  and  enjoyment  of 
its  franchise.  Md.  Ct.  of  Appeals,  1882, 
Chesapeake  Canal  Co.  v.  Ohio  R.  R.  Co.  4 
GiUiSbJ.X. 

14.  —  to  acquire  real  property.  A  cor- 
poration, although  created  but  for  a  limited 
period,  may  acquire  title  in  fee  to  lands  ne- 
cessary for  its  use.  Hence,  a  deed  to  a  rail- 
road company  which  is  incorporated  for  a 
term  ot  fifty  years,  granting  lands  to  it  and 
its  successors,  conveys  an  estate  in  fee,  if  the 
grantor  had  such  an  estate.  N.  Y.  Ct.  of 
Appeals,  1864,  Nicoll  v.  N.  Y.  &  Erie  R.  R 
Co.  12  K  Y.  (2  Kern.)  121.  And  see  Bivea 
f>.  Dudley,  8  Jones,  Eq.  126. 

15*  A  corporation  authorized  to  take  and 
hold  land  for  the  purposes  for  which  it  was 
created  may  take  a  grant  of  lands  in  fee. 
Where  such  a  corporation  had  taken  a  grant 
of  lands  in  fee,  and  had  conveyed  the  same 
in  fee  to  individuals,  and  was  afterwards  dis- 
solved by  a  statute  limiting  the  duration  of 
its  charter, — Held,  that  the  title  of  the  grant- 
ees was  not  impaired  by  the  dissolution.  N. 
T.  Supreme  Ct,  1848,  People  «.  Mauran,  6 
Den.  889. 

16.  In  Maine,  banks  may  receive  real 
estate  as  security  for  a  loan,  or  in  payment  of 
debts  due.  Me.  Supreme  Ct.  1842,  Thomas- 
ton  Bank  o.  Stimpeon,  21  Me.  195. 

17.  —  in  another  State.    Whether  a 
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corporation  created  by  the  laws  of  one  State 
can  acquire  and  hold  lands  in  another, — see 
New  York  Dry  Dock  tJ.  Hicks,  5  McLean,  111 ; 
Farmers'  Loan  <&  Trust  Co.  v,  McEinney,  6 
Id.  1 ;  Lumbard  «.  Aldrich,  8  -cV.  K  81 ;  Lib- 
bey  f>.  Hodgdon,  9  Id.  894;  State  t.  Boston 
&c.  R.  R  Co.  25  VL  438 ;  Silver  Lake  Bank 
V.  North,  4  Johns,  Ch.  870 ;  Lathrop  v.  Com- 
mercial Bank  of  Scioto,  8  Dana,  119;  Bank 
of  Washtenaw  «.  Montgomery,  3  Seamtn. 
428 ;  Metropolitan  Bank  v.  Godfrey,  28  M 
679. 

18.  Construction  of  power  to  pnretaase. 
A  power  to  purchase  includes  a  power  to 
take  a  mortgage  or  pledge.  [2  Ala.  472.] 
Mm.  Gt,  of  Errors,  1848,  Commercial  Bank 
of  Manchester  r.  Nolan,  7  How.  508.  And  see 
Deloach  «.  Real  Estate  Bank,  18  2m.  447. 

19.  A  provision  allowing  a  bank  to  hold 
such  real  property  as  should  be  purchased 
by^it  at  sales  upon  judgments,  decrees,  and 
mortgages,  obtained  or  made  for  debts  due 
to  it,  does  not  authorize  the  bank  to  take  an 
assignment  of  the  right  of  a  purchaser  at  a 
sheriffs  sale  of  real  property  of  a  judgment 
debtor  of  a  bank,  where  such  sale  was  made 
on  an  execution  on  a  senior  judgment  in 
favor  of  a  third  party,  and  the  time  for  re- 
demption from  the  sale  had  passed,  y,  T. 
Supreme  Ct.  1847,  Chautauque  Co.  Bank  f. 
Risley,  4  Den,  480. 

20.  Distinction  between  the  power  to 
purchase  and  to  hold.'*'  Leasure  9.  Hillegas, 
7  Serg,  db  R  318 ;  Runyan  t.  Coster,  14  Pet, 
122. 

21.  —  of  prohibition  npon  purchasing. 
There  is  a  broad  distinction  between  a  pro- 

*  Where  a  tMink  was  chartered  with  power  to  have,  hold, 
purchase,  and  retain  lands,  Ac,  and  to  sell  them,  provided 
that  such  lands,  which  the  said  corporation  are  herebj  en- 
abled to  purchase  and  hold,  shall  extend  only  to  lots,  Ac, 
necessary  for  the  business  of  the  bank,  and  to  such  as  are 
bona  fide  mortgaged  to  them  as  securities  for  their  debts ;  — 

Ileldy  1.  The  iMmk  might  take  a  eonvoyanoe  of  land  in 
a  distant  county  in  payment  of  a  debt  A  corporation  has 
firom  its  nature  the  power  to  purchase  land,  though  the 
charter  contains  no  license  to  do  so,  and  a  restriction  against 
porohasing  and  h<dding  is  not  equiyalent  to  one  against 
purchasing.  And  (by  the  English  statutes  of  mortmain.  In 
force  in  Pennsylvania)  conyeyances  to  corporations  to  uses 
not  superstitious,  are  not  absolutely  void,  but  only  void  so 
fkr  as  to  enable  the  commonwealth  to  appropriate  thie 
estate. 

8.  That,  until  the 'commonwealth  Interposed,  the  corpora- 
tion could  convey  the  land,  but  that  the  purchaser  would 
take  the  same  defeasible  estate.  Meanwhile,  as  against 
third  persons  such  oonveyanoes  are  valid.  Pa,  Supreme 
Ct.  1894,  Baird  v.  Bank  of  Washington,  11  S^rg.  db  S.  41t 
Compare  Bank  of  Michigan  «.  Niles,  1  Doug.  {Mich.)  401 : 
Martin  v.  Branch  Bank  at  Decator,  16  Ala.  IT,  &  AST. 


hibition  in  a  charter  of  a  corporation  to  pur- 
chase or  take,  and  a  prohibition  to  hold;  and 
where  an  act  incorporating  a  bank  made  it 
capable  to  have,  hold,  purchase,  receiye,  pos- 
sess, enjoy,  and  retain  lands,  rents,  tenements, 
goods,  chattels,  and  e£fect8  of  whatever  kind, 
nature,  or  quality,  to  the  amount  of  twonuH' 
lions  of  dollars,  and  no  more;  provided, 
nevertheless,  that  such  lands  and  tenements, 
which  the  said  corporation  were  enabled  to 
purchase  and  hold,  should  only  extend  to 
such  lot  and  lots  of  ground,  and  convenient 
buildings  and  improvements  thereon  erected, 
or  to  be  erected,  as  they  should  find  necessaiy 
and  proper  for  carrying. on  the  business  of 
the  said  bank,  and  should  actually  occnpy 
for  that  purpose, — Held,  that  the  buik  mig^t 
purchase,    absolutely]  lands   in    a    distant 
country  which  they  did  not  occupy,  though 
they,  or  the  third  person  to  whom  they  might 
convey,  would  hold  them  by  a  title  defeasible 
by  the  commonwealth  and  the   common- 
wealth alone,  as  is  the  case  with  the  title  of 
aliens.    Pa,  Supreme   Ct,  1821,  Leazure  t. 
Hillegas,  7  Serg,  <§  i?.  818.    See  also  Baird 
V,  Bank  of  Waahmgton,  11  Id  411 ;  Ooundie 
V.  Northampton  Water  Co.  7  Pa,  St  238. 

22.  That  if  a  coq)oration  is  forbidden  by 
its  charter  to  purchase  or  take  lands,  a  deed 
made  to  it  would  be  void ;  as  its  capacity 
may  be  determined  from  the  instrument 
which  gives  it  existence, — see  Leazure  t,  Hil- 
legas^ 7  Serg,  ds  R  818. 

28.  A  prohibition  on  purchasing  or  deal- 
ing in  land  does  not  necessarily  forbid  taking 
a  mortgage  to  secure  a  debt  Wis,  Supreme 
Ct,  1800,  Blunt  tJ.  Walker,  11  WU.  824. 

24.  A  purchase  of  a  note  is  not  a  violation 

of  a  statute  of  the  provision  of  1  Rev.  Stat 

600,  forbidding  a  corporation  to  buy  hUls  of 

exchange.    N.  T,  Supreme  Ct,  1848,  American 

Life  Ins.  &  Trust  Co.  «.  Dobbin,  HiU  S  D. 
Supp,  252.. 

25.  Power  to  hire.  A  power  to  acquire 
property  by  gift,  purchase,  or  otherwise, 
allows  the  corporation  to  take  leasehold  prop- 
erty. And  a  power  to  hire  buildings,  author- 
izes the  usual  covenants  to  repair.  Miss.  Ct. 
of  Errors,  1858,  Abby  t>.  Billupa,  85  Mies,  6ia 

26.  Power  to  subscribe  to  stock.  Power 
^%o  do  a  general  insurance  agency,  commis- 
sion, and  brokerage  business,  and  such  other 
things  as  are  incidental  to,  and  necessary  in, 
the  management  of  that  business,"  does  not 
give  power  to  subscribe  to  the  stock  of  a  sav- 
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ingB  bank  and  building  association ;  and  snch 
a  subscription  if  made  by  the  directors  is  not 
binding  on  the  corporation.  Conn,  Supreme 
Ct  1855,  Mechanics^  &c.  Savings  Bank  v, 
Meriden  Agency  Co.  24  Conn.  159.  And  see 
Sumner  t.  Marcy,  8  Wbodb,  <&  M.  105. 

27.  It  is  not  objectionable  for  directors  to 
take  stock  in  another  company  in.  payment  of 
property  sold  and  as  the  means  of  selling  it, 
if  taken  with  a  view  to  sell  again.  Aliter^ 
with  the  intent  permanently  to  hold  it. 
i2L  /.  Supreme  Ct  1853,  Hodges  v.  New  Eng- 
land Screw  Co.  8  B,  I.  9.  Compare  Dobinson 
c.  Hawks,  10  Sim.  407 ;  12  Jur,  1037. 

For  the  power  of  a  corporation  to  Own 
gbares  in  its  own  stock,  see  Stock. 

For  the  power  of  one  corporation  to  Sub- 
scribe for  stock  in  another,  see  Subscbiftion. 

28.  That  power  to  inyest  in  personal  se- 
curities embraces  power  to  purchase  a  bill  of 
exchange, — see  Gee  v,  Alabama  Life  Ins.  & 
Trust  Co.  13  Ala.  K  S.  670. 

29.  Power  toaecamnlate.  A  corporation 
has  a  right  to  accumulate  its  profits.  iV.  F. 
F.  A.  Chan.  Ct.  1844,  Barry  v.  Merchants'  Ex- 
change Co.  1  Sandf.  Ch.  280. 

80.  Where  the  charter  authorized  the 
corporation  to  divide  the  profits  among  its 
stockholders  at  such  times  as  might  be  deem- 
ed expedient.  Held^  that  this  did  not  com- 
pel the  division  of  the  profits,  nor  prevent 
their  accumulation,  and  that  such  accumula- 
tion might  legally  be  invested  in  a  building 
for  the  purposes  of  the  corporation,  so  as  to 
be  incapable  of  distribution  as  a  dividend. 

n. 

31.  The  accidental  increase  in  the  income 
of  a  corporation,  derived  from  its  vested 
estates,  to  'a  point  beyond  what  its  charter 
prescribes,  cannot  have  the  efi*ect  to  divest  its 
title  in  any  portion  of  such  estates.  N.  T.  V, 
Chan.  Ct,  1847,  Bogardus  «.  Trinity  Church, 
4  Sandf.  Ch.  633, 768. 

82*  Pow^  to  mortgage.  That  power  to 
mortgage  the  property  of  a  corporation  for  a 
particular  purpose — e.  g,  to  raise  fimds  to 
complete  specified  improvements, — ^will  not 
r.uthorize  it  to  mortgage  for  different  pur- 
poses, or  to  apply  the  funds  raised  by  the 
mortgage  to  other  purposes, — see  Trevilian 
«.  Mayor  of  Exeter,  27  Eruj.  L.  &  Eq.  578. 

Same  principle  declared  respecting  the  im- 
plied power  of  a  bank  to  borrow  and  pledge 
its  property,  for  purposes  of  its  business, 
Leavitt  v.  Yates,  4  Edw^  184. 


83.  A  statute  which  forbids  corporations 
to  mortgage  their  real  estate,  or  to  give  any 
lien  thereon,  does  not  preclude  a  lien  from 
arising  in  favor  of  a  vendor  of  land  to  such  a 
corporation,  for  which  they  do  not 'pay. 
The  vendor's  lien  is  not  given  by  the  pur- 
chaser, but  is  created  by  operation  of 
law.  N.  T.  Supreme  Ct,  1863,  Dubois  v. 
Hull,  43  Barb,  26. 

34*  Mortgage.  An  authority  conferrea 
upon  a  plank  road  company  to  "  mortgage 
the  road  or  other  property,"  permits  a  mort- 
gage of  the  franchise  of  receiving  tolls ;  but 
not  the  mortgage  of  any  franchise  essentially 
corporate  in  its  nature,  and  not  enjoyable  by 
a  natural  person.  Mich.  Supreme  Ct.  1863, 
Joy  V.  Jackson  &c.  Plank  Road  Co.  11  Mich, 
155.    See  Mortgage. 

35«  Authority  to  mortgage  a  part  only  of 
the  road  is  likewise  implied,  provided  it  be 
divisible,  so  that  separate  tolls  may  be  taken 
on  the  separate  parts,    lb. 

86.  A  power  given  by  statute  "  to  pledge 
the  entire  road,  fixtures,  and  equipments, 
with  all  the  appurtenances,  income,  and  re- 
sources thereof,"  authorizes  a  mortgage  of 
the  road  itself  and  of  the  franchise  or  right 
to  operate  the  road.  It  also  necessarily  au- 
thorizes a  transfer  of  rolling-stock  and  equip- 
ments afterwards  to  be  acquired,  as  this  is 
necessary  to  the  security  which  a  mortgage 
of  the  right  to  operate  the  road  is  intended 
to  afford.  Ohio  Supreme  Ct.  1850,  Roe  v. 
Columbus  &c.  R.  R.  Co.  10  Ohio  St.  372. 

87.  —  to  pledge.  A  bank  has  an  implied 
power  to  secure  its  loans  in  any  manner  not 
prohibited  by  the  charter  or  any  statute. 
[2  Ala.  472].  Miss.  Ct.  of  Errors,  1843,  Com- 
mercial Bank  of  Manchester  v.  Nolan,  7  How. 
508. 

88.  Power  to  dispose  of  property  gener- 
ally. That  the  real  property  of  a  corporation 
can  be  dealt  with  only  by  the  judicial  author- 
ity of  the  State  in  which  such  property  lies, 
even  though  the  corporation  is  created  by  the 
concurrent  acts  of  several  govemments,~HMe 
Binney's  case,  2  Bhndy  99, 142. 

39.  That  if  there  is  no  restriction  in  the 
charter,  the  corporation-  may  dispose  of  any 
property  which  it  has  a  right  to  acquire, — see 
Town  Council  of  Newark  «.  Elliott,  5  Ohio 
St.  113 ;  Barry  «.  Merchants*  Exchange  Co. 
1  Samdf  Ch.  280. 

40*  A  corporation  authorized  to  dispose 
of  its  property  may  in  general  dispose  of  any 
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interest  in  the  same  it  may  deem  expedient, 
luiving  the  same  power  in  this  respect  as  an 
individual.  Ohio  Supreme  C%.  1881,  Reynolds 
«.  Conmiissioners  of  Stark  County,  5  Ohio^ 
204. 

41.  It  Menu  that  an  absolute  sale,  in  good 
faith,  for  a  valuable  consideration,  by  an  in- 
solvent corporation,  is  not  void,  when  no  con- 
tingent interest  remains  in  the  grantor. 
Buell «.  Buckingham,  16  /(nra,  284.  Compare 

ASSIONMSNTS. 

42.  Presamptioii  in  idd  of  disposition 

Where  a  corporation  is  authorized  under 
certain  circumstances  to  hold  and  convey 
real  property,  it  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  real 
property  conveyed  by  it  was  held  and  con- 
veyed in  pursuance  of  its  powers.  N,  T. 
Ct.  qf  Appeals,  1852,  Farmers*  Loan  &  Trust 
Co.  V.  Curtis,  7  If.  r.  (3  8eld.)  466. 

48.  Power  to  purchase  implies  power  to 
selL  Where  authority  to  purchase  real 
estate  is  conferreil  on  a  moneyed  corporation, 
if  the  purpose  to  which  it  is  to  be  appropri- 
ated is  not  particularly  specified,  and  all 
other  dispositions  of  it  are  prohibited,  the 
power  to  sell  and  convey  it  is  necessarily  im- 
plied ;  and  a  general  authority  to  sell  and 
convey  includes  the  authority  to  mortgage. 
N,  y.  Supreme  CL  1830,  Jackson  v.  Brown, 
5  Wend,  590. 

44*  A  provision  in  a  railroad  charter  that 
the  corporation  and  their  successors  shall  be 
capable  of  purchasing,  holding,  and  convey- 
ing, any  lands,  tenements,  goods,  and  chattels, 
whatever,  necessaty  and  expedient  to  the  ob- 
jects of  this  incorporation^  only  authorizes 
property  to  be  sold  or  conveyed  when  it  is 
necessary  or  expedient  for  the  objects  of  the 
incorporation,  and  does  not  allow  that  the 
source  fW>m  which  the  corporation  derives 
its  income  should  be  sold  and  conveved.  Jf, 
/.  Chaneeryy  1858,  Eean  v,  Johoaon,  1  Stoekt, 
401. 

45.  Power  to  dispose  of  real  property. 

A  corporation  which  has  autbiHity  to  make 
contracts,  acquire  and  transfer  property,  can 
make  a  valid  sale  of  real  estate  belonging  to 
it  Itnta  Supreme  Ct,  1864,  Buell  v.  Buck- 
ingham, 16  Iowa,  284. 

40.  When  land  is  vested  in  a  corporation, 
e,  ff,  county  conmiissionerB  fbr  general  corpo- 
rate purposes,  there  is  no  restraint  upon  the 
power  of  alienation.     Ohio  Supreme  Ct,  1831, 


Reynolds  t.  Commissioners  of  Stark  County, 
5  Ohio  (Ham.)  204. 

47.  —  of  chattel  property.  Thataco^ 
poration  has  power  to  maintain  a  retail  store 
to  supply  goods  to  its  servants, — see  Dauchy 
«.  Brown,  24  Vt.  197. 

48.  The  implied  power  of  a  corporation  to 
sell  a  store  and  stock  of  goods,  includes  ^e 
power  to  bind  themselves  by  conditions,  e,g. 
to  refund  a  part  of  the  price  in  case  of  a 
diversion  of  the  custom,  y,  T,  Ct.  ofAppeaUj 
1860,  De  Groff  v.  American  Linen  Thread  Co. 
21  -y.  r.  124. 

49.  Power  to  sell  bonds  at  a  discount, 
conferred  on  a  railroad  company, — Held,  to 
render  valid  bonds  exchanged  for  property 
necessary  for  the  road,  and  a  mortgage  made 
to  secure  bonds  sold  at  a  discoimt  or  so  ex- 
changed. Ohio  Supreme  Ct.  1859,  Coe  t. 
Columbus  &c.  R  R.  Co.  10  Ohio  St,  872. 

Compare  Contoacts. 

50.  —  stock.  That  a  corporation  which  has 
power  to  take  its  own  stock  in  payment  of 
debts  may  sell  it  again  and  take  notes  for 
the  price,  under  the  general  power  of  the 
directors  to  manage  the  business, — see  State 
Bank  v.  Pox,  8  Blaiehf,  C.  Ct,  R  481. 

51.  That  a  power -given  to  a  municipal 
corporation  to  sell  stock  subscribed  f  r  by 
them  at  par,  authorizes  a  sale  on  credit,  and 
it  may  be  a  sale  in  consideration  of  the  pnr- 
chaser  assuming  to  pay  the  subscription  and 
interest, — see  Newark  Town  Council  t>.  Elli- 
ott, 5  Ohio  St.  118. 

52.  Power  to  transfer  promissory  notes 
is  not  a  necessary  incident  to  the  power  giv- 
en all  incorporations  to  loan  on  notes,  to 
buy  and  sell  exchange,  and  to  issue  bills. 
Mi$8,  Ct.  of  Errors,  1858,  Mclntyre  c.  Ingra- 
ham,  85  Miss,  25.  To  similar  ei^t.  Mo.  Stt- 
preme  Ct.  1829,  Hamtramch  «.  Bank  of  Ed- 
wardsville,  2  Mo.  169. 

58.  Use  of  corporate  property.  Although 
companies  are  not  to  abuse  their  powers,  yet, 
within  the  extent  of.  those  powers,  and  in  the 
absence  of  any  express  prohibition,  they  may 
do  with  the  land  acquired  for  the  purposes  of 
the  act  as  any  other  proprietor,  could  do ; 
always  admitting  that  it  is  not  to  be  applied 
to  any  work  foreign  to  the  work  itself  Thus 
a  power  granted  to  trustees  for  improving 
the  navigation  of  a  river,  to  erect  whaift  for 
the  convenience  of  trade,  implies  the  power 
to  erect  sheds  thereon,  although  such  build- 
ings interfere  between  the  river  and  the  re- 
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maining  land  of  riparian  owners.  Ho.  of  Z. 
18^,  Wright  9.  Scott,  84  Eng,  L,  d  Sq.  1. 

64.  The  maxim,  Sie  utere  tuo  ut  alienum 
non  ladaSy  BdA  to  apply  to  persons  acting 
under  inclosare  acts,  and  other  acts  of  parlia- 
ment of  a  similar  nature.  F.  Chan,  Ct.  1846, 
Dawson  v.  Payer,  4  Eng.  BaUw,  Cm.  81. 

I^»  That  a  bridge  company  may  continue 
liable  for  injuries  sustained  through  the  use 
of  their  bridge  in  the  hands  of  a  railroad 
company,  to  whom  they  have  leased  it, — see 
Peoria  Bridge  Association  9.  Loomis,  20  III. 
285. 

58.  Effect  of  non-nser.  Corporate  prop- 
erty cannot  be  lost  by  non-user  alone.  *  [6 
Cow.  23 ;  1  Hall,  97.]  Ohio  Supreme  Ct.  1888, 
Webb  V.  Holer,  6  Ohio  (Ham.)  548. 

57.  Misappllcatioii.  Moneys  authorized 
by  statute  to  be  raised  for  a  specific  purpose, 
cannot^  either  by  the  company,  or  by  consent 
of  a  majority,  or  even  of  all  the  shareholders, 
be  diverted  to  another  purpose.  Chancery^ 
1850,  Bagshaw  i>.  Eastern  Union  Railway  Co. 
2HaUit  r.201;  ^  Mam.  A  G^.  889;  19Xaio 
J.  N.  8.  410 ;  6  Eng.  Baiko.  Cos.  169. 

58.  A  resolution,  passed  by  a  minority  of 
the  members  of  a  corporation,  authorizing  the 
donation  of  its  property  to  a  new  corporation, 
of  which  the  members  so  voting  are  corpora- 
tors, is  unauthorized,  and  a  donation  made 
in  pursuance  of  it  will  be  void.  La.  Supreme 
Ct.  18G1,  Polar  Star  Lodge  No.  1  v.  Polar 
Star  Lodge  No.  1,  16  La.  Ann.  58. 

59.  To  constitute  an  illegal  application  of 
the  funds  or  money  of  a  corporation,  and  to 
give  equity  jurisdiction  of  the  wrong,  it  is 
not  necessary  that  there  should  be  shown 
any  intentional  wrong  or  actual  fraud,  wilful 
fraud  or  collusion  on  the  part  of  the  company, 
or  its  directors.  Thus,  where  the  funds  of  a 
railroad  company  that  had  been  united  with 
another  under  a  lease,  which  should  have 
been  divided  among  the  stockholders,  were 
applied  to  a  purpose  not  warranted  by  and 
not  within  the  scope  of  the  charter  or  funda- 
mental articles  of  agreement,  HM^  that  there 
was  sufficient  illegality  to  give  jurisdiction 
to  a  court  of  equity  to  prevent  such  illegal  ap- 

^plication  of  the  funds  or  profits  by  injunction 


and  to  relieve  against  it  when  committed,  at 
the  suit  of  such  stockholders  as  had  not  as-' 
sented  to  the  agreement.  N.  H.  Supreme 
Ct.  1862,  March  v.  Eastern  R.  R.  Co.  48  N.  H. 
515. 

60*  The  dissolution  of  a  corporation 
does  not  affect  its  grant  in  fbe  of  land  under 
water,  patented  to  it  and  its  assigns  in  fee. 
Even  if  the  title  of  the  corporation  was  de- 
feasible as  against  the  State,  the  grantees 
will  continue  to  hold  until  office  found.  N. 
T.  Supreme  Ct,  1848,  People  v.  Mauran,  6 
Den,  889. 


*The  right  of  a  coanty  or  town  to  property  dedicated  to 
pnbOe  CMCS  therein  may  be  tarred  by  the  statute  of  limita- 
tions, or  loet  by  lapse  of  time ;  and  so  may  the  right  of  the 
dedlcHtors  to  enforce  a  specific  execution  of  the  purposes  of 
the  dedication.  Ohio  Supreme  Ct,  1853,  Williams  «,  First 
Prssbyterlan  Soc.  In  Ohidnnati,  1  Ohio  St,  47& 


[In  th«  early  settlements  of  seTeral  of  the  New  England 
Slates,  It  was  common  for  grants  of  large  tracts  of  land 
to  be  made  to  companies  of  proprietors  In  a  body, 
who  resolved  themseliree  Into  a  species  of  corporation, 
held  meetings,  kept  records,  parted  their  lands  among 
tbemsetves  or  disposed  of  them  to  strangers,  Aa,  and 
were  known  as  propri^ary  companies. 

The  adjudications  apon  the  organisation  of  these  compa- 
nies and  the  conduct  of  their  business  are  now,  as  respects 
most  points,  of  but  limited  general  interest*  We  give 
a  selection  of  such  a4indications  as  bear  npon  the  val- 
idity of  titles  derived  from  such  companies.  Other  de- 
cisions, likely  to  be  useful,  as  Illustratbig,  by  their 
analogy,  the  law  applicable  to  other  kinds  of  corpora- 
tions are  placed  under  the  general  beads  or  Utles  to 
which  they  respectively  relate.] 

1.  Their  peenliaiities.  Proprietary  com- 
panies distinguished  from  other  cla£8e8  of 
corporations.  Proprietors  of  Monumoi  Great 
Beach  t.  Rogers,  1  Man.  159. 

2.  Their  powers.  In  Vermont,  propri- 
etors of  common  and  undivided  lands  are 
by  statute  made  a  corporation  for  particular 
and  limited  purposes,  and  they  must  regu- 
late their  proceedings  conformably  to  the 
provisions  of  the  statute.  Such  proprietors 
cannot  vote  to  conunence  suits,  nor  appoint 
an  agent  to  conunence  and  prosecute  suits, 
except  at  a  meeting  legally  warned  for  that 
purpose.  Vt.  Supreme  Ct.  1884,  Wood- 
bridge  «.  Proprietors  of  Addison,  6  Vt.  204. 

8.  But  votes  of  proprietors,  which  were 
not  legal  when  passed,  may  become  so  by 
the  acquiescence  of  the  *  proprietors  in  the 
vote ;  and  if  they  acquiesce  in  the  doings 
of  an  agent  not  regularly  appointed,  receive 
the  benefit  of  suits  brought  by  him,  know- 
ing that  they  were  prosecuted  for  their  com- 


*  For  a  more  extended  account  of  this  specks  of  cor- 
porations, see  AngeU  <6  Ames  on  CorporaUotU^  chap.  IV. 
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'mon  benefit,  and  take  no  measures  to  show 
their  dissent  to  his  proceedings,  they  so 
far  ratify  his  doings  that  they  will  be  as 
binding  on  them  as  if  he  had  been  lawfiilly 
appointed.  lb.  See  also  Abbott  9.  Mills,  8 
rt  521. 

4.  Power  to  leyy  a  tax.  A  charter  in- 
corporating the  proprietors  of  lands,  and  en- 
abling them  to  purchase  and  extinguish  the 
Indian  title,  to  survey  and  make  partition, 
and  to  levy  taxes  thereon  to  defray  the  ex- 
penses of  so  doing,  *'  and  all  other  necessary 
expenses  of  said  company," — ^with  a  further 
provision  that  "the  directors  shall  have 
power  to  do  whatever  to  them  shall  appear 
necessary  and  proper  to  be  done  for  the  well 
ordering  and  interest  of  the  proprietors,  not 
contrary  to  the  laws  of  the  State," — does 
not  authorize  the  corporation  to  tax  the 
lands  for  the  purpose  of  paying  a  State  tax 
laid  thereon.  The  words  "  all  necessary  ex- 
penses of  the  company  "  cannot  be  so  con- 
strued as  to  enlarge  the  power  to  tax,  which 
is  given  for  specific  pur^^oses.  A  tax  to  the 
State  is  not  a  necessary  expense  of  the  com- 
pany, within  the  meaning  of  the  act.  Such 
an  expense  can  only  result  from  the  action 
of  the  company  in  the  exercise  of  its  corpo- 
rate powers.  And  the  provision,  that  the 
"  directors  shall  have  power  to  do  whatever 
shall  appear  to  them  to  be  necessary  and 
proper  to  bo  done  for  the  well  ordering  of 
the  interests  of  the  proprietors,  not  contrary 
to  the  laws  of  the  State,"  is  not  intended  to 
give  unlimited  power,  but  the  exercise  of  a 
discretion  within  the  scope  of  the  authority 
conferred.  U.  8.  Supreme  Ct.  1830,  Beaty 
V,  Knowler,  4  Pet,  152. 

Compare  Mfnicifal  Corpobations. 

5.  —  to   sell  lands  for   non-payment. 

Proprietors  of  a  township  of  lands  have 
power  to  sell  the  undivided  rights  of  individ- 
ual proprietors  for  the  payment  of  taxes 
laid  by  the  proprietary,  but  not  lots  holden 
in  severalty  by  the  assignees  of  individual 
proprietors.  Mass,  Supreme  Ct,  1814,  Bott 
«.  Perley,  11  Mclss.  176. 

B«  —  to  convey  lands.  Under  authority 
conferred  by  colonial  legislatures  to  propri- 
etors of  common  and  undivided  lands,  to 
manage  and  dispose  of  their  estates,  is  in- 
cluded, according  to  the  practical  construc- 
tion, power  to  sell  any  portion  of  them  to 
strangers ;  and  it  appearing  that  large  es- 
tates were  held  under  such  sales,  the  court 


refused  to  make  a  different  construction. 
Mom,  Supreme  Ct.  1807,  Rogers  v.  Goodwin, 
2  Mass,  475. 

7.  Proprietary  companies  being  corpora- 
tions, a  deed  by  members  conveying  their  in- 
terest merely  makes  the  grantee  a  member; 
and,  until  partition,  the  title  can  only  be  en- 
forced by  the  proprietary  in  their  corporate 
name.  N,  H.  Superior  Ct,  1840,  Atkinson  t>. 
Bemis,  UN.H.U, 

8.  —  by  vote.  A  vote,  alone,  of  propri- 
etors of  common  lands,  if  it  definitely  de- 
scribes a  lot  as  sold  or  set  off  by  the  propri- 
etors to  an  individual,  may  operate  as  a  con- 
veyance. Mau.  Supreme  Ct.  1888,  Williams 
©.  Ingell,  21  Piek,  288;  1840,  Williams  «. 
Ingell,  2  Mete.  88.  And  see  Codman  r.  Win- 
slow,  10  Mass.  146  ;  Baker  e.Fales,  16  Mass. 
497  ;  Adams  «.  Frothingham,  8  Mass.  860; 
Sprmgfield  v.  Miller,  12  Mass.  415  ;  Folger 
r.  Mitchell,  8  Pick.  896  ;  Green  v.  Putnam, 
8  Cusk.  24  ;  Thomdike  «.  Barrett,  8  Me.  (3 
OreerU.)  480 ;  Thomdike  v,  Richards,  18  Me. 
430 ;  Kidder  v,  Blaisdell,  45  Me.  461  ;  Ab- 
bott c.  Mills,  8  Vt.  280 ;  Woodbridge  «. 
Proprietors  of  Addison,  6  Vt.  206  ;  Pike  «. 
Dyke,  2  Me.  (2  Greenl.)  218 ;  Stiles  c.  Curtis, 
4  Day,  828. 

9.  In  New  Hampshire,  proprietors  of 
common  and  undivided  lands  have,  from 
very  early  times,  made  partition  by  vote 
without  deed,  and,  in  some  cases,  have  con- 
veyed their  lands  in  the  same  way;  and 
these  partitions  and  conveyances  are  now 
held  to  be  valid,*  K  PL  Superior  a.  1 827, 
Coburn  t>.  Bllenwood,  4  JH,  H.  99 ;  1840,  At- 
kinson 0.  Bemis,  11  Id,  44. 

10.  A  grant  ofland,  made  by  a  vote  of  the 
proprietors  of  common  land,  cannot  be  re-    v 
scinded  by  a  subsequent  vote,  even  at  an  ad- 
journment of  the  meeting  at  which  such  vote 
was  passed.t     Mom,  Supreme  Ct.  1S22.    In- 


•  Where,  however,  proprietors  of  a  town,  nt  a  proprietors* 
meeting,  make  a  division  of  the  town  into  sevnaHy,  by 
voting  certain  lots  to  the  persons  dalmlng  &e  dilforeait 
rights,  in  lien  of  their  drafts,  such  votes  are  not  even /trimA 
faei6  evidence  of  titl6  to  such  lots.  The  law  does  not 
authorize  the  proprietors  to  dedde  a  question  cf  tiUe.  Vt. 
Supreme  CL  1824,  Smith  t>.  Meacham,  1  D.  Chip.  49i. 

t  Where  the  proFrietors  of  common  land,  after  having 
laid  out  a  parcel  of  land  to  one  of  their  number,  voted  that 
the  location  should  be  void,  and  that  his  heirs  should  take 
a  new  survey,  and  laid  out  the  same  land  to  another,— //eltf, 
it  appearing  that  the  heirs  of  the  former  bad  never  entered, 
that  a  stranger  could  not  contest  the  validity  of  this  rescis- 
sion and  relay.  Ma9».  Supreme  CL  1828,  Davis  c  1C»- 
•on,4iVoi:.lM. 
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habitants  of  Rehoboth  «.  Hunt,  1  Pick.  224 ; 
Ms.  Supreme  Ct.  1828;  Pike  v.  Dyke,  2 
^A  (2  Oreenl)  218. 

11.  Where  proprietors  voted  that  "the 
income  "  of  a  piece  of  their  land  should  be 
devoted  to  the  support  of  a  school  in  the 
town  where  it  lay,  the  land  to  be  leased  from 
time  to  time  forever  by  the  selectmen  of  the 
town, — Hdd^  that  this  was  a  grant,  and  that 
the  proprietors  could  not  rescind  their  vote. 
Mobs,  Supreme  Ct.  1822,  Inhabitants  of  Re- 
hoboth V.  Hunt,  1  Pick.  224. 

12«  A  vote  of  the  proprietors  of  common 
land  granting  merely  ^^  the  herbage  or  feed- 
ing of  land  "  to  the  use  of  a  town  does  not 
pass  the  soil,  so  that  the  grantee  can  main- 
tain a  writ  of  entry  against  the  grantor,  or 
those  claiming  under  a  subsequent  grant  of 
the  soil.    lb. 

18.  Where  proprietor  of  common  land 
voted,  that  "at  the  request  of  A.  B.  la 
granted  to  the  right  of  C.  D.  half  an  acre  in 
the  ten  acre  division,"  and  it  appeared  from 
the  proprietors^  book '  of  locations  that  no 
location  had  been  made  to  A.  B.,  and  no  oc- 
cupancy or  possession  was  shown  in  aid  of 
his  claim, — Held^  that  he  could  take  no  ben- 
efit from  this  vote  i\dthout  proof  that  he  de- 
rived some  title  from  C,  D.  Mass.  Supreme 
Ct.  1888,  Williams  v.  Ingell,  21  Pick.  288. 

14.  A  vote  of  proprietors  merely  author- 
izing the  clerk  to  convey  is  not,  however, 
a  conveyance  by  vote,  but,  in  -order  to  be 
effectual,  must  be  followed  up  by  a  proper 
deed.  2f.  E.  Superior  Ct.  1827,  Cobum  «. 
EUenwood,  4  N.  H.  99;  Me.  Supreme  Ct. 
1836,  Thomdike  v.  Richards,  18  Me.  (1  Shepl.) 
430. 

15.  Petitions*  That  a  division  of  common 
lands  among  the  proprietors,  although  in- 
formal, may  be  sustained  if  it  has  been 
acquiesced  in  for  fifteen  years, — see  Booth  t. 
Adams,  11  Vt.  156. 

16.  When  the  records  of  proprietary 
meetings  are  competent  evidence  of  the  prop- 
erty of  the  proprietors, — see  Goulding  vl 
Clark,  34  N.  E.  148. 

17.  A  copy  of  the  vote  of  proprietary 
companies  making  partition  of  lands  taken 
from  their  records  is  presumptive  evidence 
of  title  against  the  proprietors,  and  against 
any  one  who  enters,  as  a  mere  trespasser, 
claiming  no  title.  N,  E.  Superior  Ct. 
1840,  Atkinson  9.  Bemis,  IX  N.  E.  44. 
See  Recobds. 


PUBLIC  CORPORATIONS. 

1.  Definition.  Public  corporations  are 
such  as  are  created  for  political  purposes, 
with  powers  to  be  exercised  for  the  public 
good.  Corporations  are  not  public  because 
their  object  is  of  a*  public  character.  N.  J. 
Supreme  Ct.  1857,  Tinsman  «.  Belvidere 
Delaware  R.  R.  Co.  2  Dutch.  148.   • 

See  Municipal  Corpobations. 

For  definition  of  Private  Corporations, 
and  for  cases  upon  the  Distinction  between 
private  and  public  corporations,  see  Privatb 
Corporations. 

2.  That  corporations  founded  for  public, 
though  not  for  political  or  municipal  pur- 
poses, the  uhole  interest  in  which  belongs  to 
the  government,  are  deemed  public  corpora- 
tions; but  if  there  are  other  and  private 
owners  of  stock  in  them,  they  are,  private^ — 
see  Dartmouth  College  r.  Woodward,  4  Wheat. 
668. 

8.  That  the  mere  fact  that  the  govern- 
ment creating  a  corporation  is  the  proprietor 
of  all  the  capital  stock,  does  not,  if  none  of 
the  incidents  of  sovereignty  are  conferred 
upon  it,  render  it  a  public  corporation, — see 
Bank  of  Alabama  v.  Gibson,  6  Ala.  N.  S, 
814;  State  Bank  v.  Gibbs,  3  McCord,  377; 
Mahoney  v.  Bank  of  Arkansas,  4  Ark,  620 ; 
State  Bank  «.  Clark,  1  Eawks^  86. 

4*  A  turnpike  company,  in  which  the 
State  held  stock, — Eeld^  in  Pennsylvania, 
not  to  be  such  a  public  corporation  as  was 
exempt  from  the  operation  of  a  legislative 
act  giving  jurisdiction  to  the  courts,  upon 
the  application  of  a  creditor,  to  sequester  the 
profits  and  tolls  of  a  corporation  for  the  pay- 
ment of  its  debts.  Pa.  Supreme  Ct.  1839, 
Turnpike  Co.  u.  Wallace,  8  Watts^  310. 

5.  That  where  a  corporation  is  composed 
exclusively  of  officers  of  the  government, 
they  having  no  personal  interest  in  it  or  its 
concerns,  and  only  acting  as  the  organs  of 
the  State  in  effecting  a  great  public  improve- 
ment, it  is  a  public  corporation, — see  Sayre 
t.  Northwestern  Turnpike  Co.  10  Leigh,  454. 

6.  The  University  of  North  Carolina  is  a 
public  institution  and  body  politic,  and, 
therefore,  subject  to  the  legislative  control. 
It  was  not  only  originally  the  creature  of  the 
legislature,  but  it  is  absolutely  dependent 
upon  the  legislative  will  for  its  continuing 
existence.  The  fact  that  private  donations 
have  been  made  to  the  university  does  not 
alter  the  nature  of  the  foundation  nor  the 
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cbancter  of  the  carpontioiL  N,  C,  Supreme 
Ct,  1852,  UniTenity  of  North  CarolinA  9. 
Maultsbj,  8  Irtd.  Eq.  257. 

8.  P.  of  the  Univerdtj  of  Alabama,  Ala, 
Supreme  Ct.  1833,  Trustees  of  UniyeiBily  of 
Alabama  «.  Winston,  6  Stew,  it  Far,  17. 

7.  TiTLstMS  of  pablie  schools  are  public 
corporatioDflv  to  be  controlled  and  regulated 
bj  the  l^lature.  [3  Scam.  585.]  IH  Sur 
preme  Ct,  1843,  Bush  v.  Bhipman,  4  Seam. 
186 ;  1851,  Trustees  of  Schools  v.  Tatman, 
13/27. 27.  But  compare  State  v.  Springfield 
Township,  6  Ind.  88. 

8.  A  coanty  is  a  public  corporation,  whoee 
object,  like  all  corporations,  is  the  public 
good,  which  is  created  by  the  mere  will  of 
the  legislature,  and  in  this  regard  it  differs 
Irom  private  corporations,  whero  the  legisla- 
ture and  parties  interested  contract  for 
certain  priTileges  on  performing  certain  acts 
for  the  public  good.  Counties  may  l>e 
divided  and  their  boundaries  changed  at  the 
pleasure  of  the  legislature,  whereas  private 
corporations  cannot  be  altered  but  by  consent 
of  both  parties.  K  C.  Supreme  Ct,  1850, 
IfiUs  V.  Williams,  11  Ired.  Zottf,  558. 

See  Ck>ui!mE8. 


1*  The  right  of  voting  by  proxy  is  not  a 
general  right  of  corporators,  and  the  party 
who  claims  it  must  show  a  special  authority. 
N.  Y.  ChoMery,  1829,  Philips  «.  Wickham, 
1  Paige^  590.  And  see  Brown  e.  Common- 
wealth, 8  Qrmt^  Cae,  209. 

8.  It  IB  a  principle  of  the  conmion  law, 
that  where  an  election  depends  upon  the  ex- 
orcise of  judgment  and  discretion,  the  right 
cannot  be  deputed;  and  legislative  sanction 
is  necessary  before  any  corporate  body  can 
make  a  by-law  authorizing  members  to  vote 
by  proxy.  N.  J.  Supreme  Ct.  1884,  Taylor 
e.  Griswold,  2  Grem^  222. 

8*  A  bridge  corporation  has  not,  incident- 
ally, nor  by  virtue  of  a  general  clause  in  its 
charter  authorizing  it  to  make  proper  by- 
laws not  repugnant  to  the  charter  or  general 
laws  of  the  State,  power  to  make  a  by4aw 
conferring  the  right  of  voting  by  proxy ;  nor 
one  imposing,  as  a  test  or  qualification  for 
office  or  admission,  the  ownership  of  a  cer- 
tain number  of  shares ;  nor  one  giving  a  vote 


for  every  shaie  of  the  stock,  where  the 
charter  does  not  either  by  express  terais,  or 
reasonable  implication,  confer  such  right  J^ 
J.  Supreme  Ct.  1834,  Taylor  e.  Griswold,  2 
Green^  222. 

4.  A  corporation  whose  object  is  to  ac- 
quire property  may  legally  make  a  by-law 
authorizing  the  stockholders  to  vote  by  proxy 
at  their  meetings.  Incorporated  societies  for 
the  acquisition  of  property  stand  on  a  veiy 
different  ground  as  to  this  question  from 
those  of  every  other  kind.  In  corporations 
instituted  for  the  public  good  of  the  State,  a 
town  or  society,  evecy  vote  must  be  given  in 
person,  but  from  the  nature  of  a  moneyed 
institution,  the  mere  owning  of  shares  in  the 
stock  of  the  corporation  seems,  of  course,  to 
give  a  right  of  voting.  Conn,  Supreme  Ct. 
1812,  State  v.  Tudor,  5  l>ay,  829. 

5*  Under  a  by-law  of  a  corporation  which 
provided  that  at  aU  future  meetingB  of  the 
company  the  vote  should  be  determined  by 
the  m^ority  of  the  shares  which  each  vote 
should  represent,  either  as  his  own  property 
or  as  attorney  for  other  persona, — £kld^  that 
the  stockholders  were  entitled  to  vote  by 
proxy.  Cairn,  Supreme  Ct,  1812,  State  «. 
Tudor,  5  Day,  829. 

6.  Interpretation^  A  proxy  g^ven  by  a 
member  of  a  corporation  for  voting  in  the 
ordinary  concerns  of  the  corporation  is  no 
authority  to  vote  for  a  ^mdamental  change 
in,  or  surrender  of^  the  charter  of  the  o<»po- 
ration.  S.  C.  Chancery,  1813,  Smith  v.  Smith, 
3  DesauB.  557. 

7.  Revocation.  A  stockholder  may  revoke 
his  proxy,  authorizing  another  to  vote, 
though  it  was  given  for  value,  if  necessary  to 
prevent  a  fraudulent  use  of  it  Jf.  T,  Chan- 
eery,  1837,  Reed  e.  Bank  of  Newbuigh,  6 
Paige,  337. 


aUASI  00KP0BATI0N8. 

1.  What  are,  generally.  That  persons 
may  have  corporate  powers,  wib  modo^  or  for 
certain  specific  puposes  only — e.  g.  loan  of- 
ficers, supervisors,  &c, — see  Denton  e.  Jack- 
son, 2  Johra.  Ch.  820 ;  Jackson  f>,  Hartw^ 
8  Johne.  422. 

See  also  Incobporatiok. 

2.  A  public  ofiScial  body  charged  with  the 
administration  of  the  ministerial  and  finan> 
cial  duties  of  a  county,  such  as  highways, 
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the  poor,  and  the  tax;p8,  and  haying  capacity 
to  make  contracts  in  reference  to  such  mat- 
ters, and  raise  money  therefore,  and  having 
perpetual  succession,  if  not  a  corporation  in 
the  full  sense  of  the  term,  is  a  quasi  corpora- 
tion, and  can  sue  and  be  sued  in  regard  to 
any  matter  in  which,  by  law,  it  has  rights  to 
be  enforced,  or  is  under  obligations  which  it 
refuses  to  fu1£L  U.  8,  Supreme  Ct  1864, 
Levy  Court ».  Coroner,  2  Wall.  601. 

8.  The  gOTemor  of  a  State,  as  the  head  of 
the  ezecutive  department,  is  also  a  quasi  cor- 
poration sole,  and  bonds  made  payable  to 
him  which  are  appropriate  to  the  execution 
of  the  laws  may  be  sued  in  his  name  for  the 
benefit  of  those  interested.  Tenn.  Supreme  Ct. 
1847,  Governor  v.  Allen,  8  Humph.  176. 

4.  County  snperintendents  of  the  poor  are 
a  corporation,  and  should  sue  in  the  corpo- 
rate name,  and  not  in  their  individual  names, 
with  the  addition  of  their  official  description ; 
bat  an  error  in  this  respect  is  amendable. 
If,  T.  Chancery^  1340,  Pomeroy  v.  Wells,  8 
Paige,  406. 

5.  Though  county  superintendents  of  the 
poor  are  a  corporation,  and  may  sue  in  their 
corporate  name ;  they  may  also  sue  in  their 
individual  names,  with  the  addition  of  their 
name  of  office,  for  any  injuries  done  to  the 
property  or  rights  of  such  officers,  or  of  the 
bodies  represented  by  them.  [Rev.  Btat.  478, 
art  4.]  N.  Y.  Supreme  Ct.  1846,  Van  Keuren 
«.  Johnston,  8  Den.  188. 

6»  The  eommissioners  of  a  connty  are,  in 
Pennsylvania,  q;uasi  a  corporation  for  the  pur- 
IK)ee  of  suing  and  being  sued ;  and,  being  the 
public  agents  for  the  county  with  respect  to 
all  money  concerns,  have  power  to  take  and 
hold  lands  for  the  use  of  the  county.  Pa.  Su- 
preme Ct.  1827,  Van  Kirk  «.  Clark,  16  S^g. 
<£  R.  286.  And  see  Irwin  t.  Commissioners 
of  Northumberland,  1  Serg.  d  B,  505 ;  Lyon 
V.  Adams,  4  Id.  448. 

7.  That  in  Ohio,  county  commissioners  are 
a  continuing  corporation  for  special  pur- 
poses ;  and  the  election  of  new  ones  does  not 
change  the  party  to  a  contract  or  suit, — see 
Commissioners  t>.  Gherky,  Wright,  493. 

8.  Commissioners  of  Roads  in  South  Caro- 
lina deemed  quasi  corporations, — see  Com- 
missioners of  Roads  «.  Mcpherson,  1  Spear, 
218. 

9.  Board  of  annual  officers.  Under  the 
cliarter  of  the  city  of  Rochester, — Beld,  that 
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the  Board  of  Education  of  that  city  is  a  cor- 
poration, yet  only  to  a  qualified  extent  It 
is  a  corporation  only  for  public  purposes, 
and  for  the  discharge  of  trusts  purely  of  a 
public  nature.  It  has  continuity,  although 
the  commissioners  who  exercise  its  powers 
are  changed  annually;  yet  each  separate 
board  of  commissioners  should  exercise  its 
power  like  other  public  officers  elected  an- 
nually, and  each  board  cannot  bind  its  suc- 
cessors by  continuing  contracts.  JV.  Y.  Su- 
preme Ct.  1860,  People  v.  Lathrop,  19  Bow, 
Pr.  868. 

10*  Their  liability.  No  action  lies  at  com- 
mon law  against  a  town  for  damages  sus- 
tained through  defect  of  the  highway  in  such 
town;  but  quasi  corporations,  created  by  the 
legislature  for  the  purposes  cf  public  policy, 
are  subject  by  the  common  law  to  an  indict- 
ment for  the  neglect  of  duties  enjoined  on 
them,  but  are  not  liable  to  an  action  for  such 
neglect,  unless  the  action  be  given  by  some 
statute.  Mass.  Supreme  Ct.  1812,  Mower  v. 
Inhabitants  of  Leicester,  9  JIfass.  247. 

11.  An  action  of  trespass  on  the  case  will 
lie  against  a  corporation  aggregate  for 
neglect  of  a  corporate  duty  by  which  injury 
is  inflicted  upon  the  plaintifil  A  distinction 
exists  between  aggregate  corporations,  pro- 
perly so  called,  and  the  inhabitants  of  any 
district  who  are  by  statute  invested  with 
particular  powers  without  their  consent, 
such  as  quasi  corporations.  Although  the 
latter  are  liable  to  information  or  indictment 
for  a  neglect  of  a  public  duty  imposed  on 
them  by  law,  yet  no  private  action  can  be 
maintained  against  them  for  a  breach  of  their 
corporate  duty,  unless  such  action  be  given 
by  statute,  for,  without  a  corporate  fund  and 
the  means  of  obtaining  one,  each  corporator 
is  liable  to  satisfy  any  judgment  rendered 
against  the  corporation,  and  this  burden  the 
common  law  will  not  impose  but  in  cases 
where  the  statute  is  an  authority,  to  which 
eveiy  man  must  be  considered  as  assenting. 
But  in  regular  corporations  which  have,  or 
are  supposed  to  have,  a  corporate  fund,  this 
reason  does  not  apply.  Mass.  Supreme  Ct. 
1810,  Riddle  v.  Merrimack  River  Locks  &c. 
7  Mass.  169. 

12.  That  supervisors  cannot  be  sued  with- 
out express  statutory  provision,-- see  Hastings 
V.  City  &c.  of  San  Francisco,  18  Cal.  49. 

As  to  What  bodies  are  or  are  not  corpora- 
tions, see  Incobfobatioit,  82-44. 
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1.  Of  indefinite  body.  To  constitute  a  valid 
corporate  meeting,  whose  acts  and  resolutions 
siiall  be  binding  upon  the  corporation,  the 
presence  of  a  majority  of  all  the  corporators 
is  not  essential.  Where  the  corporators  are 
indefinite,  such  of  them  as  assemble  pursuant 
to  a  regular  caU  for  a  meeting  will  constitute 
a  quorum  for  the  transaction  of  business,  and 
a  majority  of  such  body  have  power  to  pass 
resolutions  which  will  bind  the  corporate 
body  itself.  80  hddy  in  a  case  of  an  incor- 
porated religious  society.  271  Y.  Superior  Ct, 
1867,  Madison  Avenue  Baptist  Church  «. 
Baptist  Church  in  Oliver  Street,  5  Robert, 
649. 

2.  The  fact  that  some  persons  were 
present  at  such  meeting  who  were  not  mem. 
bers  of  the  corporation  will  not  vitiate  the 
proceedings,  unless  it  appears  that  the  votes 
of  such  persons  were  received  and  infiuenced 
the  passage  of  the  resolutions  complained 
of    Ih. 

8.  Of  select  body.  The  general  rule  is, 
that  to  constitute  a  quorum  of  a  select  and 
definite  body  of  men  posseasing  the  power  to 
elect,  a  majority  at  least  must  b3  present, 
and  then  a  majority  of  the  quorum  may 
decide.  Thus,  where  the  charter  fixed  the 
number  of  directors,  and  declared  that  the 
afiairs  of  the  company  should  be  conducted 
by  them,  and  that  a  majority  present  at  a 
regular  meeting  should  be  competent  to  de- 
cide on  all  business, — Held^  that  this  did  not 
amount  to  declaring  that  a  minority,  how- 
ever small,  might  act  as  a  board.  N,  F.  8u- 
preme  Ct.  1827,  Exp.  WiHcocks,  7  Cow.  402. 

SeeMEETmos;  Powers. 

4.  Where  the  commissioners  for  building 
and  enlarging  churches  in  England,  appoint- 
ed, pursuant  to  statute,  twenty-six  persons 
to  be  a  select  vestry  for  the  care  and  man- 
agement of  a  church, — ffeld^  that  in  order  to 
constitute  a  good  assembly  of  the  select 
vestry  so  appointed  there  must  be  present  a 
majority  (namely,  fourteen,)  of  the  members 
named  in  the  appointment ;  and,  therefore, 
that  a  rate  for  the  repair  of  the  church,  made 
at  a  meeting  where  there  were  not  so  many, 
was  illegal.  K  B.  1829,  Blacket  v.  Blizard, 
9  Barn.  &  C.  851. 

5.  Under  special  charter  provisions. 
Although  the  charter  of  a  corporation  de- 
clares that  its  powers  shall  be  exercised  by  a 
board  of  directors  consisting  of  a  specified 


number,  the  board  m^,  under  their  power 
to  make  by-laws,  delegate  their  authority  to 
a  quorum  composed  of  less  than  a  minority 
of  the  number.  K  T.  Ct.  of  Appeal^  185fl, 
Hoyt  V.  Thompson,  19  N.  T.  207. 

6.  Where  the  charter  of  a  bank  requires 
seven  directors  to  make  a  quorum,  and 
declares  the  president  to  be  entitled  to  all 
the  powers  and  priTilegcs  of  a  director,  the 
president  and  six  directors  constitute  a  suf- 
ficient board  to  satisfy  the  requisitions  of  the 
charter.  Md.  Ct.  of  Appeals^  1886,  Bank  of 
Maryland  «.  Rufl;  7  QUI  #fi  J.  448. 

7.  An  original  charter  granted  by  the 
8tate  of  Connecticut  required  four  directors 
to  constitute  a  quorum.  The  company  tv as 
afterwards  merged  with  a  corporation  char- 
tered by  Rhode  Island,  whose  charter  was 
silent  as  to  the  number  required.  By  the 
contract  of  merger,  which  was  affirmed  by 
theBhode  Island  legislature,  the  latter  com- 
pany surrendered  its  franchises,  powers,  and 
privileges  to  the  Connecticut  company ;  and 
the  Connecticut  legislature,  by  an  act  con- 
firming the  merger,  declared  that  all  the 
rights  of  the  old  company  in  this  State 
should  be  preserved  to  the  new  one.  Beli^ 
that  after  the  merger,  four  only,  and  not  a 
majority,  were  necessary  for  a  quorum. 
Conn,  Snpreme  Ct,  1862,  Lane  «.  Brainerd,  SO 
Conn.  666,  677. 

8«  The  charter  of  a  municipal  coiporation 
provided  that  no  ordinance  or  resolution 
should  be  passed  by  the  common  council  ex- 
cept by  a  majority  of  all  the  members 
elected.  The  number  elected  was  eight 
Held^  that  an  ordinance  passed  by  a  vote  of 
four  in  the  affirmative  to  tliree  in  the 
negative  was  void,  a  migority  of  the  ^whole 
number  originally  elected  not  having  roted 
in  favor  of  its  passage,  tkd.  Supreme  Ct. 
1865,  City  of  San  Francisco  «.  Hazen.  5  Cat. 
169.  Compare  Mills  v.  Gleason,  11  WU. 
470 ;  Oakland  f>.  Carpentier,  13  Cal  640. 

0.  Two  of  a  board  of  trustees  of  schools, 
in  Illinois,  constituted  by  law  a  quorum  to 
transact  business,  if  concurring  in  opinion, 
may  legally  perform  any  act  which  the 
board  is  authorized  to  do,  and  their  acts  will 
be  held  valid  until  vacated  by  certiorari,  or 
some  other  direct  proceeding.  IE,  Supreme 
Ct,  1869,  Schofield  c.  Watkins,  22  III  66. 

10.  Qaonun  for  ^<  ordinary  bnsiness."  A 

by-law  of  a  corporation  declared  that  five 

!  directors  should  be  a  quorum  forthe  trans- 
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action  of  *' ordinary  bnsiness.'*  Hdd^  that 
the  general  business  of  the  corporation  was 
embraced  in  the  authority  thus  delegated, 
induding,  as  incident  thereto,  the  power  of 
pledging  or  assigning  assets  of  the  corpora- 
tion for  the  purpose  of  securing  a  debt  and 
thus  obtaining  forbearance.  N,  Y,  Ct.  of 
Appeals,  1869,  Hoyt  t>.  Thompson,  19  JVi  Y. 
207. 

11.  The  deed  of  a  joint  stock  banking 
comiMuiy  required  that  the  directors  should 
not  be  less  in  number  than  five  nor  more  than 
seven;  that  three  or  more  should  constitute 
a  quorum  for  the  transaction  of  ordinary 
lusiness,  and  that  the  directors  should  have 
power  to  compromise  debts,  &c.  Four 
directors,  being  the  whole  number  then  ex- 
isting, executed  a  deed  compromising  a  large 
debt  due  to  the  bank,  taking  from  the 
debtor  a  large  mining  concern,  and  covenant- 
ing with  him  in  behalf  of  the  company  to 
indenmify  him  against  certain  bills  of  ex- 
change In  an  action  of  coyenant  by  the 
debtpr  for  not  indemnifying  him, — JBeld, 
that  the  coyenant  did  not  bind  the  company, 
inasmuch  as  this  was  not  ordinary  Imsiness, 
and  no  smaller  number  than  five  directors 
were  competent  under  the  deed  to  transact 
it.  Q,  B,  1861,  Kirk  v.  Bell,  13  Ejig.  L.  A 
-B^.  885;  16  ©.  A  290. 

12.  Mi^fority  of  qoomm  may  act.  That 
when  a  majority  of  the  board  of  directors  are 
declared  to  be  a  quorum  to  elect  a  president, 
if  such  migority  are  present  to  yote,  a  minor- 
ity of  the  yotes  are  enough  to  elect, — see 
Booker  «.  Young,  12  Qratt,  803. 

18.  That,  whereyer  a  power  of  election  is 
rested  in  a  definite  number,  quorum  A.  and 
B.  are  to  be  two,  the  presence  only  of  A.  and 
B.,  and  not  their  assent,  is  requisite  to  make 
a  yalid  election, — see  Reg.  «.  Bailifb,  &c.  of 
Ipswich,  2  Ld,  Baym.  1282 ;  Cotton  v.  Dayies, 
1  8tra.  63. 


anO  WABBANTO. 

p*faif  title  embraces  only  rnlef  peculiar  to  quo  warratUo 
in  favor  of  or  against  corporations,  or  their  officers  as  saeh, 
which  relate  to  the  existence,  of  the  remedy  and  ttie  modi- 
flcatlona  of  iM'ocedura  peculiar  to  corporation  cases. 
Wbaterer  relates  to  the  nature  of  the  right  to  be  enforced, 
or  the  wrong  to  be  redressed  hy  quo  toarraiUo^  is  under 
the  title  appropriate  to  that  right  or  wrong.  The  rules  of 
proceeding  appIicaUe,  whether  the  case  Is  one  affecting 
corporale  interesU  or  not,  are  not  deemed  within  the  scope 
of  this  woric,  hot  should  be  sought  in  works  treating  of 
thelawof  J?emac2«M.] 


1*  By  what  conrt  issued.  Quo  tDorranto 
not  issuable  by  a  court  whose  jurisdiction,  as 
defined  by  the  constitution  of  the  State,  is 
strictly  appellate, — see  Eitp,  Attorney  Gen- 
eral, 1  Cal,  85 ;  State  «.  A&hley,  1  Ark,  279. 

2.  How  far  discretionary.  Although  an 
information  in  the  nature  of  a  quo  warranto 
lies  against  persons  acting  as  trustees  of  an 
incorporated  religious  society,  it  is  within  the 
discretion  of  the  court  to  grant  or  refuse  it 
according  to  circumstances.  Pa,  Supreme 
Ct.  1826,  Commonwealth  v.  Arrison,  15  8erg. 
A  B.  127. 

8«  It  is  within  the  discretion  of  the 
court  to  grant  or  refuse  an  information  of 
quo  warranto  when  application  is  made  by 
indiyidual  members  of  the  corporation ;  and, 
under  circumstances  tending  to  throw  sus- 
picion on  the  motiyes  of  the  relator,  the 
court  will  require  additional  afiidayits,  or 
will  refuse  such  application,  where  the  con- 
sequence will  be  to  dlssolye  the  corporation. 
K,  B,  1819,  Rex  r.  Treyenen,  2  Bam,  <fc  Aid. 
479.  See  also  Rex  v.  Bond,  2  Dumf,  ds  E, 
767. 

4.  Procedare  generally.  An  application 
for  a  writ  of  quo  warranto  against  a  corpora- 
tion must  be  commenced  %  a  rule  against 
the  corporation  to  show  cause  why  the  writ 
should  not  be  awarded.  The  application  is 
to  be  made  by  the  prosecuting  attorney  of 
the  proper  county  for  and  in  behalf  of  the 
State.  It  may  be  made  to  the  supreme  court 
sitting  in  any  part  of  the  State,  with  notice 
to  the  adyerse  party ;  but  the  rule  must  be 
returnable  to  the  supreme  court  of  the 
county  where  the  party  against  whom  it  is 
taken  resides,  or  is  located,  whether  a  cor- 
poration or  an  indiyidual.  If  the  writ  be 
then  awarded,  the  proceedings  are  according 
to  the  course  of  the  common  law.  If  the  at- 
torney, in  a  proper  case,  declines  making  the 
application,  the  court  will  peremptorily 
order  him  to  make  it  or  appoint  some  other 
person.  Ohio  Supreme  Ct.  1881,  Case  of 
Bank  of  Mount  Pleasant,  5  Ohio  (Ham.) 
249. 

5*  In  whose  name  issiied.  An  information 
in  the  nature  of  a  quo  warranto  must  be  ex- 
hibited *^  in  the  napie  and  by  the  authority 
of  the  people  of  the  State."  HI.  Supreme  Ct. 
1854,  Wight  V.  People,  15  III.  417. 

6.  An  information  for  the  purpose  of  dis- 
soMng  a  corporation,  or  of  seizing  its 
franchises,  cannot  be  prosecuted  but  bv  the 
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antbority  of  the  commonwealth,  to  be  ezer- 
cieed  by  the  legislature,  or  by  the  attorney 
or  solicitor  general  acting  under  its  direction 
or  er  offio  o  in  its  behalf.  Mtui,  Supreme  Ot, 
1809,  Commonwealth  t.  Union  Fire  &c.  InS. 
Co.  5  Mass.  230 ;  JTy.  Ct,  of  Appeals,  1840, 
Commonwealth  v.  Lexington  &c.  Turnpike 
Co.  6  B.  Monr.  897 ;  K  J,  Supreme  Ot,  1847, 
State  V.  Paterson  &  Hamburgh  Turnpike  Co. 
1  ZaUrr.  9. 

7.  By  the  attorney-general,  when.  Under 
the  reviaed  code  of  North  Carolina  an 
information  in  the  nature  of  a  writ  of  quo 
waftanto  against  a  corporation  for  a  decree 
of  forfeiture  must  be  filed  in  the  name  of  the 
attorney  general  of  the  State,  and  cannot  be 
instituted  in  the  name  of  a  solicitor  of  a 
judicial  circuit  N.  (7.  Supreme  Ct.  1862, 
Houston  9.  Neuse  River  Nay.  Co.  8  Jones, 
Law,  476,  And  see  Wagner  «.  Vestry  Ac.  of 
Christ  Church,  9  Rich,  Bq,  155. 

As  to  Pabties  in  suits  by  and  against  cor- 
porations generally,  see  Suits. 

8.  The  court  will  not  proceed  at  the 
instance  of  an  individual  to  require  the 
attorney  general  to  file  an  information.* 
Mass,  Supreme  Ct,  1809,  Commonwealth  «. 
Union  Ins.  Co.  5  Mass.  280. 

9.  The  fact  that  an  information  was  filed 
in  the  name  of  the  attorney  general  without 
his  knowledge  or  authority,  on  relation  of 
the  claimant  to  an  office,  is  not  necessarily 
ground  for  dismissing  the  information  ;  but 
the  relator  in  such  a  case  may  be  permitted 
to  withdraw  from  the  proceeding.  MicK 
Supreme  Ct,  1865,  People  «.  Knight,  14 
Mieh,  280. 

10.  A  statement  in  an  information  against 
a  person  for  usurping  a  public  office,  filed 
by  the  solicitor  general  of  Massachusetts, 
that  he  filed  it  in  compliance  with  the  order 
of  a  branch  of  the  government,  e,  g.  the 
House  of  Representatives,  will  not  vitiate  the 


*  Under  the  Maisachutetts  practice  act  of  1853,  {  42,— 
which  enacts  that  any  person  whose  private  right  or 
interest  has  beeit  Injared.  or  is  put  in  haxard,  by  the 
exercise,  by  any  private  corporation  or  any  persons  claiming 
ta  be  a  private  corporation,  of  a  ft-anchise  or  privilege  not 
conferred  by  law,  whether  such  person  be  a  member  of  snch 
corporation  or  not,  may  apply  to  the  Sopieme  Jodidal  Court 
for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
rnnio^—  the  role  stated  in  the  text  no  longer  prevails  in  that 
State.  Mom.  Supreme  CL  18M,  Boston  k  Providence 
R  It  Co.  «.  Midland  R.  R.  Co.  1  Graff,  84a 

A  religious  society  is  not  within  the  meaning  of  this  act 
Ma99.  Supreme  Ct,  18M,  Ooddard  «.  Smlthett,  8  Gray, 
116. 


proceeding.    Mass.  Supreme  Ct,  1818,  Com- 
monwealth «.  Fowler,  10  Mass,  290. 

11.  Where  an  information  filed  by  the 
attorney  general  in  behalf  of  the  State  was 
stated  to  be  **  at  the  request  of  J.  R,"*  t 
private  individual,  these  words  were  rgected 
as  surplusage.  S.  O.  Const,  Ct.  1817,  State 
V.  City  Councii  of  Charleston,  MiUs.  86. 

12.  By  private  relator,  when.  The  stat- 
ute of  New  Jersey  (Rev.  L.  206)  which  has 
substantially  the  same  provisions  as  the  stat- 
ute of  0  Anne,  ch.  20,  should  be  construed 
so  as  to  permit  individuals  to  prosecute  ibr 
usurpation  of  an  office  or  franchise  in  a  cor- 
poration, but  not  to  file,  without  leave  of 
court,  an  information  to  dissolve  a  corpora- 
tion, if.  J.  Supreme  Ct.  1847,  State  r.  Pater- 
son A  Hamburg  Turnpike  Co.  1  Zabr.  9. 

18.  A  yviit  of  quo  warranto  to  dissolve  a 
corporation  will  not  be  maintained  in  the 
Supreme  Court  of  Pennsylvania  upon  the 
suggestion  of  a  mere  private  relator,  instead 
of  the  attorney  genera],  or  some  authorized 
agent  of  the  State ;  but  in  questions  involving 
merely  the  administration  of  corporate  fimc- 
tions,  or  duties  which  touch  only  individual 
rights,  such  as  the  election  of  officers,  or  the 
admission  of  a  member,  the  writ  may  issue 
either  at  the  suit  of  the  attorney  general,  or 
of  any  person  interested  in  prosecuting  the 
same.*  Fa.  Supreme  Ct.  1858,  Murphy  r. 
Farmers'  Bank  of  Schuylkill  County,  20  Pa. 
St.  415. 

14.  A  stranger,  having  no  other  interest 
in  a  corporation  than  that  which  is  common 
to  every  citizen,  is  not  entitled  to  a  judg- 
ment of  ouster  in  a  writ  of  quo  warranto. 
Commonwealth  t.  Philadelphia  &c,  R.  R 
Co.  Id,  618. 

15.  Joinder  of  relators.  Ko  mode  of 
election  or  appointment  can  authorize  per- 
sons claiming  different  ofiSces  to  unite  their 
complaints  and  determine  the  title  jto  both 
offices  in  one  proceeding  without  a  statute 
specially  permitting  such  a  practice.  There- 
fore, where  persons  claiming  to  be  wardens 

#  In  England,  where  •corporation  acta  oontruy  to  the 
fhtnchiaet  which  hare  been  granted  to  It,  and  faivades  Ifae 
rights  of  the  crown,  the  attorn^  generjil,  of  hit  own  a»- 
thority  and  without  any  application  to  the  eooit  for  leare, 
may  exhibit  an  information  against  them.  K.  B,  1S19. 
Rex  «.  Trerenen,  9  Bam.  Jb  Aid.  479. 

Hot  an  Infonnatloo  In  the  nature  of  a  qu^  varrante 
may  be  filed  at  the  suit  of  apHe</fs  reiatar  agsinsi  *Jt- 
dividuale  assuming  to  act  as  a  munidpnl  eorporstlon.  JC 
B,  1700,  Bex  «.  Corporation  of  Carmarthen,  8  Burr,  16S». 
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and  yestrymen  of  a  church,  united  as  rela- 
tors in  the  same  quo  warranto  proceeding,  to 
test  thereby  their  rights  to  the  respective 
offices  against  adverse  parties, — Edd,  that 
the  information  was  bad  for  misjoinder. 
Hieh,  Supreme  Ct.  1867,  People  v,  De  Mill, 

15  Mieh.  164. 

1ft.  Information  for  nnlawftdly  acting  as 
a  corporation.  An  information  docs  not  lie 
against  persons  for  merely  claiming  a  corpo- 
rate franchise ;  therefore  if  an  information 
charge  the  defendants  with  claiming,  with- 
out authority,  and  exercising  the  franchise  of 
a  corporation,  &c.,  a  plea  denying  the  user  is 
sufficient.  [1  Ves.  1 ;  5  T.  R.  80  ;  Bull.  N.  P. 
211 ;  4  East,  837 ;  8  Bac.  Abr.  645 ;  Willc.  on 
Corp.  462,  pi.  254 ;  Ang.  &  A.  on  Corp.  486.] 
HT.  F.  Supreme  Ct.  1837,  People  v,  Thompson, 

16  Wend,  655. 

17.  An  information  to  oust  defendants 
from  acting  as  a  corporation,  and  to  test  the 
&ct  of  their  incorporation,  should  be  filed 
against  the  individuals.  K,  T,  Supreme  Ct. 
1836,  People  v,  Saratoga  &  Rensselaer  R.  R 
Co.  15  Wend.  113. 

i8.  In  a  proceeding  in  the  nature  of  a 
writ  of  quo  warranto  agahist  individuals,  al- 
leging that  they  had  ezerci9ed  and  enjoyed, 
without  legal  authority,  the  franchise  of  being 
a  banking  corporation,  it  is  not  sufficient  for 
the  defendants  merely  to  show  that,  by  an  act 
of  the  legislature,  a  banking  corporation  was 
established,  of  which  they  are  members,  and 
by  virtue  of  which  they  exercise  the  Said  firan- 
chise ;  but  they  must  also  show  that  the  cor- 
poration was  in  such  a  state  of  organization 
that  it  could  use  the  privileges  of  a  bank, 
and  that  they  are  authorized  to  bind  the 
corporation  by  their  acts  done  according  to 
the  terms  of  the  charter.  Ifiss,  Ct.  of  Errors^ 
1857,  State  «.  Brown,  83  Miss,  500. 

19*  Upon  demurrer  to  an  information  to 
inquire  into  the  incorporation  of  a  railroad 
company,  it  appeared  that  a  special  charter 
was  passed  for  such  a  company  in  1849.  But 
the  associates  did  not  accept  or  act  upon  the 
charter  until  three  years  afterwards.  And, 
meantime,  a  new  constitution  of  the  State  had 
been  adopted,  which  prohibited  the  incorpo- 
ration of  such  companies  by  special  acts. 
Mddj  that  the  organization  of  the  company 
was  unauthorized  by  law,  and  was  without 
color  of  right  Ind,  Supreme  Ct.  1861,  Qilles- 
pie  «.  Fort  Wayne  &c.  R.  R.  Co.  17  Ind,  243. 

See  Incobporation. 


20*  Information  to  procure  a  dissolntion 
or  decree  of  forfeltare.  Where  an  informa- 
tion is  filed  against  a  body  which  is  conceded 
to  be  a  corporation,  for  the  purpose  of  pro- 
curing its  dissolution,  or  of  restraining  it 
from  the  exercise  of  some  franchise,  it  should 
be  filed  against  the  corporation  in  its  corpo- 
rate name.  JV.  Y.  Supreme  Ct.  1826,  People 
V.  Bank  of  Hudson,  6  Cow.211]  1836,  People 
f>.  Saratoga  &  Rensselaer  R.  R.  Co.  15  Wend. 
113 ;  1840,  People  v.  Bristol  &  Rensselaerville 
Tump.  Co.  28  Wend.  222. 

21.  Such  an  information  will  lie  for  any 
sufficient  cause  of  dissolution.  2f.  T.  Supreme 
Ct.  1840,  People  v.  Bristol  &  Rensselaerville 
Tump.  Co.  23  Wend.  222. 

22.  The  rule  that  the  franchise  of  a  cor- 
poration cannot  be  impeached  collaterally 
wiU  not  prevent  an  inquiry  into  the  unau- 
thorized and  fraudulent  acts  of  those  claiming 
under  the  charter.  Ohio  Supreme  Ct.  1852, 
Bartholomew  v.  Bentley,  1  Ohio  St.  87. 

28.  Present  insolvency  alone  is  not  suf- 
ficient ground  for  such  an  information.  .  Ind. 
Supreme  Ct.  1861,  State  9.  Bailey,  16  Ind. 
46. 

24.  Such  an  information  will  not  be 
granted  against  a  corporation  for  taking  land 
without  making  a  compensation  pursuant  to 
the  statute.  The  remedy  is  an  action  of 
trespass.  JV.  Y.  Supreme  Ct.  1807,  People  v. 
Hillsdale  &  Chatham  Tumpike  Co.  2  Johns, 
190. 

25.  An  information  lies  to  procure  judg- 
ment of  ouster  against  individuals  holding 
a  firanchise, — e.  g.  that  of  maintaining  a  toll- 
bridge  over  a  navigable  stream, — which  was 
lawfully  acquired,  but  has  been  forfeited  by 
non-compliance  with  the  conditions  of  the 
grant.  N.  Y.  Ct.  of  Errors^  1840,  Thomp- 
son «.  People,  28  Wend.  537,  574 ;  and  see  21 
Id.  285. 

26.  K  the  affidavit  of  the  relator  charge 
the  defendant  as  **  an  incorporated  bank,"  and 
the  information  and  subpoena  are  against  the 
corporation,  and  the  subsequent  pleadings 
conform  in  this  respect  to  the  affidavit  and 
process,  it  is  too  late  to  question  the  existence 
of  the  corporation  upon  the  ground  of  its 
non-performance  of  conditions  precedent  to 
its  corporate  existence.  The  State  is  deemed 
to  have  waived  the  performance  of  such  con- 
ditions through  these  acts  and  admissions  of 
its  own  officers,  or  to  be  estopped  from  as- 
serting their  non-performance.    If  such  con- 
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ditions  are  to  be  ioeisted  on,  the  proceedings 
should  be  against  the  usurping  individuals, 
and  should  not  treat  them  as  a  corporation ; 
since  this  last  course  would  be  to  charge  them 
in  one  character  and  to  proceed  against  them 
in  another.  Miss,  Ct  of  Errcr*^,  1846,  Com- 
mercial Bank  of  Natchez  r.  State  of  Missis- 
sippi, 6  Bmed.  db  M.  699. 

27*  An  information  for  the  forfeiture  of  the 
franchise  of  a  turnpike  company  contained 
two  counts ;  the  first  of  which  averred,  in 
general  terms,  that  the  corporation  had,  for 
six  years  previously  thereto,  exercised,  with- 
out warrant,  grant,  or  charter,  and  therefore 
had  usurped,  without  right,  the  liberties, 
franchises,  and  privileges,  and  exercised  the 
powers,  including  that  of  receiving  tolls, 
usually  exercised  and  enjoyed  by  turnpike 
corporationa  The  second  count,  admitting 
the  grant  of  the  charter,  specified  numerous 
omissions  of  duty  as  grounds  of  its  forfeiture. 
The  respondents  demurred  to  the  whole  in- 
formation. Jleld^  that  if  the  second  count 
alleged  matter  enough  to  sustain  an  informa- 
tion, judgment  must  be  rendered  for  the  com- 
monwealth. Mass.  Supreme  Ct,  1860,  Com- 
monwealth <?.  Tenth  Massachusetts  Tump. 
Corp.  6  Gush.  609. 

28.  After  the  lapse  of  eight  or  nine  years, 
from  the  filing  of  the  certificate  of  organiza- 
tion of  a  railroad  company,  the  State  can- 
not proceed  against  it  by  information  in  the 
nature  of  quo  tcarranto^  on  the  ground  that 
one  of  its  termini  is  not  definitely  stated. 
Ind.  Supreme  Ct,  1862,  State  v,  Bailey,  19  Ind. 
452. 

29*  That  an  information  to  have  the  char- 
ter of  a  corporation  declared  forfeited  must 
set  forth  a  substantial  cause  of  forfeiture, — 
see  Attorney  General  v.  Petersburg  &  Roan- 
oke R  R.  Co.  6  Ired.  460. 

80.  An  allegation  against  a  bank  that  it 
refused  to  pay  its  notes  '^  on  the  first  day  of 
November,  1841,  and  on  divers  other  days 
and  times  before  and  since,"  was  Eeldj  to  be 
a  sufficiently  certain  allegation  of  a  cause  of 
forfeiture.  Miss,  Ct,  of  Errors^  1846,  Com- 
mercial Bank  of  Natchez  «.  State  of  Miasis- 
sippi,  6  Smed,  &  M,  599. 

See  Disbolutiok;  Fobfeitubb. 

81.  Defences.  A  plea  that  the  company 
has  exercised  the  franchise  for  twenty  years 
Ib,  in  Ohio,  a  good  bar  to  an  information  in 
the  nature  of  a  quo  warranto  against  such 
company   for  carrying  on  the  busineas  of 


banking.     Ohio  Supreme  Ct.  1841,  State  o. 
Miami  Exporting  Co.  11  Ohio,  126. 

82*  A  plea  to  an  information  in  the  nature 
of  quo  warranto  to  dissolve  a  corporation 
which  sets  forth  the  charter  shows  a  prma 
facie  defence;  the  corporation  being  pre- 
sumed to  have  continued  to  exist  and  per- 
form its  duties  until  a  cause  of  forfeiture  is 
shown.  If  in  addition  it  goes  on  to  state  the 
continued  existence  of  the  corporation  down 
to  the  filing  of  the  information,  or  that  the 
State  is  estopped  from  insisting  upon  for- 
feiture of  the  corporate  firanchises  for  cauacs 
which  arose  prior  to  a  certain  period,  sach 
allegations  are  surplusage  and  will  be  strick- 
en out  on  motion.  Mich,  Supreme  Ct.  1846, 
Attorney  General  v.  Michigan  State  Bank, 
2  Doug,  859. 

88.  The  reservation  in  an  act  of  incorpor- 
ation of  the  right  of  the  legislature  to  re- 
peal the  charter  to  a  limited  extent,  leaving 
power  to  the  corporation  to  wind  up  its  con- 
cerns, does  not  impair  the  right  to  proceed 
against  the  corporation  by  quo  uarranto  in 
case  the  legislature  does  not   exercise  its 

right  Miss,  Ct,  of  Errors,  1848,  Grand  Gulf 
Raikoad  &  Banking  Co.  v.  State,  10  Smed, 
<0  M.  428. 

84.  The  favorable  report  of  oonunissioD- 
ers  to  view  a  turnpike  road  under  a  gen- 
eral turnpike  act,  and  the  subsequent 
license  of  the  governor  to  erect  tunpilie 
gates  for  the  collection  of  tolls,  are  not 
a  bar  to  an  information  in  the  nature  of  que 
warranto  charging  a  non-compliance  with 
the  act  of  incorporation  in  the  original  con- 
struction of  the  load.  H,  T,  Supreme  Ct. 
1840,  People  v,  Kingston  &  Middlesex 
Turnpike  Co.  28  Wend.  193.  Comjuire  Duke 
V.  Cahawba  Nav.  Co.  10  Ala.  H,  S,  82. 

85.  Existence  of  Jtnother  remedy*  It  is 
no  answer  to  a  quo  warranto  against  a  cor- 
poration, that  the  company  is  liable  to  pri- 
vate action,  or  indictment,  for  the  act  or  non- 
feasance complained  o£  [12  Mod.  270.] 
N.  T,  Supreme  Ct.  1840,  People  c.  Bristol  A 
Rensselaerville  Turnpike  Co.  28   Wend,  222. 

80.  Nor  is  the  fact  that  the  charter  ako 
gives  another  remedy.  People  v.  HiUsdsle 
&  Chatham  Tump.  Co.  Id.  254. 

87.  Nor  is  the  fiict,  tl^at  the  company,  pur- 
suant to  requirements  of  the  charter,  gave  a 
special  security  for  the  fulfillment  of  the 
diarter  conditions,  any  defence.  That  is 
only  a  cumulative  remedy.    JV.    T,  CL  rf 
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JSrrors,  1840,  Thompson  «.  People,  28  Wend. 
637. 

88.  The  judgment  against  a  corporation 
for  a  violation  of  its  charter  must  be  con- 
fined to  a  seizure  of  the  franchises.  If  it 
extend  to  a  seizure  of  the  property  of  the 
corporation,  that  part  of  the  judgment  will 
be  erroneous.  The  corporation  continues  to 
exist  until  the  franchises  are  seized  on  execu- 
tion. Ind,  Stipreme  Ct.  1828,  State  Bank  v. 
State,  1  Blaekf.  267. 

89.  Information  for  nnlawftilly  exercis- 
ing a  corporate  office*  Quo  tDarranto  lies 
to  restrain  the  appointment  of  professors  by 
an  incorporated  college  not  authorized  by 
its  charter  to  make  such  appointment  JV. 
T,  Supreme  Ct,  1830,  People  v.  Trustees  of 
Greneva  CJollege,  6  Wend.  211. 

40.  The  court  will  not  consolidate  several 
informations  in  nature  of  quo  warranto 
against  several  persons  for  distinct  offices; 
there  must  be  an  information  against  each 
to  enable  each  to  disclaim.  K:B,  1818,  Bex 
t>.  Warlon,  2  Jfavle  <£  ^.  75. 

41.  On  a  motion  for  an  information  in  the 
nature  of  a  quo  warranto  against  a  corpora- 
tor, to  vacate  his  office  on  the  ground  of  his 
acceptance  of  a  second  and  incompatible 
office,  the  relator  must  show  a  legal  appoint- 
ment to  the  second  office.  K.  B,  1829,  Rex 
V.  Bay,  0  Bam,  <6  (7.  702;  4  Mann,  AB,  541. 

42.  Until  after  a  regular  amotion  from 
office  the  court  will  not  grant  a  quo  war- 
ranto to  oust.  K.  B,  1788,  Rex  v.  Heaven, 
2  Dumf.  &  E.  772;  Rex  «.  Ponsonby,  2 
Bro.  P,  C,  811 J  Rex  t>.  Mayor  &c.  of  Truio, 
8  Bam.  A  Aid.  590. 

48.  When  the  court  is  not  judicially  in- 
formed concerning  the  nature  of  an  alleged 
office  in  a  corporation,  it  must  be  fo  de- 
scribed as  to  its  nature  and  duties  as  to  show 
whether  it  is  an  office  within  the  purview  of 
the  law  relative  to  the  usurpation  of  fran- 
chises. MUh,  Supreme  Ct,  1867,  People  v. 
De  Mill,  15  Mich.  164. 

44.  Where  an  information  in  the  nature 
of  quo  warranto  charged  the  defendants 
with  the  intrusion  into  the  offices  of  ward- 
ens and  vestrymen  of  a  certain  church, 
which  was  alleged  to  be  "  a  corporation  cre- 
ated by  the  authority  of  the  State," — Heldy 
that  inasmuch  as  the  court  had  no  judicial 
knowledge  of  the  existence  of  any  such  cor- 
poration, the  information  was  defective  in 
not  setting  forth  such  facts  as,  in  connection 


with  the  public  statutes,  of  which  judicial 
notice  can  be  taken,  would  show  such  cor- 
porate existence.  Mleh.  Supreme  Ct,  1867, 
People  tj.  De  Mill,  15  Mich,  164. 

45.  Where  the  averments  of  an  informa- 
tion in  the  nature  of  a  quo  warranto  set  out 
a  continued  usurpation  of  an  office,  by  a  loss 
of  the  qualifications  necessary  to  the  holding 
of  it,  the  plea  of  the  officer  must  set  out 
eicpressly  the  continuance  of  every  qualifica- 
tion down  to  the  ffiing  of  the  information, 
and  it  is  not  sufficient  to  state  that  the 
incumbent  was  qualified  at  the  time  of  his 
appointment,  and  to  rely  on  the  presumption 
of  the  continuance  of  the  qualifications  un- 
til the  loss  of  them  is  shown.  Ohio  Supreme 
Ct,  1846,  Stote  «.  Beecher,  15  Ohio^  728. 

46.  That  the  replication  may  impeach  a 
necessary  qualification  of  the  defendant  to 
an  office  set  forth  in  the  plea  as  possessed  by 
him, — see  Rex  v.  Brown,  4  Bumf,  cfi  U,  276 ; 
Rex  «.  Hill,  4tB,d>  C,  448. 

47.  Upon  such  an  information  the  State 
is  not  bound  to  show  anything,  for  if  the 
office  was  lawfully  granted  the  defendant 
can  show  his  warrant  for  exercising  its  du- 
ties. The  defendant  must  disclaim  or  jus- 
tify. If  he  disclaims,  the  State  has  judg- 
ment. If  he  justifies,  he  must  show  his  title 
specially,  and  all  the  particulars  on  which  it 
is  founded.  Therefore,  where  a  writ  of  quo 
warranto  was  directed  against  the  defend- 
ant as  director  of  the  Real  Estate  Bank  of 
Arkansas, — Heldj  that  the  plea  must  allege 
that  he  was  a  stockholder,  and  that  the  elec- 
tion under  which  he  claimed  to  have  been 
chosen  a  director  was  held  under,  and  in 
pursuance  of,  an  ordinance  or  direction  of  the 
board  of  directors,  fixing  the  time  when  and 
the  place  where  the  same  should  be  held, 
agreeally  to  the  provisions  and  requirements 
of  the  charter.  Ark.  Supreme  Ct,  1S39,  State 
V.  Ashley,  1  ArJs,  518, 552.  And  see  People  v, 
Utica  Ins.  Co.  15  Johns.  858. 

48.  On  a  trial  of  a  quo  warranto  informa- 
tion against  the  wardens  and  vestrymen  of  a 
religious  society,  in  which  the  legality  of  the 
election  is  in  issue,  evidence  may  be  received 
of  conversations  and  transactions  previous 
to  the  election,  if  they  were  connected  with, 
and  might  have  an  influence  on,  the  election, 
although  no  previous  notice  thereof  has  been 
given.  Fa.  Supreme  Ct,  1817,  Common- 
wealth V,  Woelper,  8  Serg.  <fe  B,  29. 

49.  That  the  court,  upon  the  de&ult  of  a 
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defendant  in  a  quo  iearranto  proceeding,  will 
giye  judgment  of  ouster,  but  will  not  deter- 
mine the  relator^s  right  to  the  office.  Mich. 
Supreme  Ct.  1865,  People  «.  Connor,  18  Mich. 
288. 


IBLAILSLOAD  COBPORATIOITS. 

[IncIudM  the  law  of  oorporatioas  oisanind  to  malataln 
railroads,  the  mode  of  acquiring  lands,  and  their  rights 
and  liabilities  growing  out  of  their  peeoliar  franchise. 
Bules  applicable  to  them,  merely  as  one  class  of  common 
carriers,  are  not  within  the  scope  of  this  work,  nor  are 
the  general  rules  of  law  as  to  liability  for  negligence  re- 

'  #nlting  In  injury  to  othera.  These  roles  are  f^ly  con- 
sidered here,  only  so  far  as  their  application  inrolres  the 
peeoliar  character  of  corporations,  and  the  liabilities 
growing  out  of  serrlce  by  agents,  officers,  kc.  The  sub- 
jects of  Bmim RXT  DoMAn,  and  CaMPsmATios  for  lands, 
as  well  as  the  general  powers  of  Agbits,  OFncans,  and 
SnTAMTS,  and  the  corporate  liability  upon  Cohthactb  and 
for  WaoKQS,  are  also  discussed  nnder  these  titles,  to 
which  reference  should  be  had  in  coanezlon  with  this.] 

L  Organization  and  fbanchibes. 

XL  Acquiring  LANiMi. 

1.  Power  to  take, 

2.  Compeneation. 

8.  Purehaee  of  lande, 

4.  JRemedies  of  Idndrcntneri. 

5.  The  title  or  eaument  acquired. 

in.  CONSTRUCTION  AND  MAINTENANCE. 

1.  Duty  to  construct. 

2.  Locating  the  line^  Termini. 
8.  The  track  and  oonnectUme. 

4.  Construction  eontraeti. 

5.  Mode  of  conitruetion  and  liability 

for  dtfecte. 

6.  Interference    toith    highwaye^ 

waters^  Ac 

7.  Fencing  ^cattle  guards^  and  eroM' 

ings. 

8.  SignaU  and  watchmen. 

IV.  lUlLROADS  IN  CITIES. 

y.  Leases  of  railroads. 

YL  Bonds  and  mortgages. 

VIL  Officers  and  seryants. 

Vm.  Traffic. 

1.  In  general. 

2.  Freight  traffic 
8.  Pauenger  traffic 

4.  Connecting  companies. 

5.  Contracts  'between  different  eom^ 

panics. 

IX.  Liability  for  keoligenob. 


I.  Organization  and  Frakchises. 

1.  Agreement  to  withdraw  oppodtioii 
to  charter.  Where  opposition  to  the  char- 
ter of  a  railroad,  or  to  the  modification  of  one 
ahready  granted,  is  made  in  the  legislature 
merely  to  protect  a  prirate  interest,  and  the 
party  is  induced  to  withdraw  that  opposition 
in  consideration  of  indemnity  secured  to  him, 
the  courts  will  enforce  such  indemnity,  unless, 
fh>m  the  peculiar  circumstances  of  the  case, 
the  legislature  was  liable  to  be  misled,  and  to 
do  what  it  would  not  have  done  had  not  tte 
transaction  been  concealed  from  its  knowl- 
edge. N.  H.  Supreme  Ct.  1865,  Low  v.  Con- 
necticut &c  R.  R.  Co.  46  N.  H.  284. 

2.  An  agreement  to  pay  for  land,  and  the 
withdrawal  of  opposition,  may  be  enforced.  * 
H.  of  Lords,  1851,  Capper  r.  Earl  of  Lindsey, 
8  H.  L.  Cos.  298;  14  Eng.  L.  A  Eq.  9;  V. 
Chan.  Ct.  1853,  Lindsay  «.  Great  Northeni 
RaUw.  Co.  n  Jur.  622;  19  Eng.  L.  A  Eq. 
87 ;  1851,  Hawks  f>.  Eastern  Counties  Bailw. 
Co.  15  Jur.  979;  20  Law  J.  N.  B.  {Chan.) 
248. 

To  similar  effect.  Lord  Petre  v.  Eastern 
Counties  Railw.  Co.  1  Eng.  Bailw.  Cos.  462 ; 
Stanley  f>.  Chester  «&  Birkenhead  Railw.  Co. 
Id.  58 ;  9  Sim.  264.  Yauxhall  Bridge  Ca  r. 
Earl  of  Spencer,  Jac  64. 

&•  An  agreement  to  give  a  sum  of  money 
as  a  bribe  to  buy  off  opposition  to  a  railway 
bill  in  Parliament  cannot  be  enforced.  H.  of 
Lords,  1859,  Scottish  Northeastern  Railw.  Co. 
V.  Stewart,  8  Maog.  H.  L.  Cas.  882, 408. 

4.  Charter.  Although  a  public  act  must 
be  published  before  it  can  go  into  effect,  an 
act  of  incorporation  of  a  private  railroad  is, 
in  its  nature,  so  far  a  private  act  as  to  take 
effect  upon  the  performance  of  a  condition 
required  in  the  enactment,  so  that  an  instru- 
ment is  valid  which  has  been  executed  by  the 
corporation  after  the  performance  of  the  con- 
dition—though before  the  publication  of  the 
act  of  incorporation.  Wis.  Supreme  Ct.  1866, 
Burhop  V.  City  of  Milwaukee,  21  Wis.  257. 

5.  General  laws*  In  many  of  the  States, 
railroad  compaoies  are  n<  w  formed,  not  by  tho 
ffrant  of  special  chnrters,  but  by  vulont«try  organ- 
laation  under  general  laws  'which  authorize  the 
association  of  individtiala  for  the  pnrpoee.  Thus, 
in  the  State  of  New  Yoi  k  an  act  waa  parsed  in 
1848  to  authorize  iLCorporution  of  milroad  ccn> 

*  Por  the  conitructioD  snd  effect  of  peculiar  contracta  fcr 
•nch  a  pDTpose,  tee  alio  Preston  «.  lircrpool  Ac  Ralhr.  Col 
80  Eng.  L.  <t  Lq.  £2;  EdinbttTgh  ike  Railw.  Co.  «.  rhUlp, 
88  Law  7«m««,  845 ;  S)  Eng.  L.  di  Eq.  41. 
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panies  and  to  regulate  them.  Laws  of  1848,  22 1« 
ch.  140.  In  1850  that  act  was  repealed  by  a 
new  act  for  the  same  purpose  (Laws  of  1850, 
211,  oh.  140),  TA'hich  is  now,  with  its  subsequent 
amendment  (Laves  of  1851,  20,  ch.  19;  1868,  79, 
ch.  63  ;  1854,  608.  ch.  282 ;  1867,  871,  ch.  444  ; 
1862,  811,  ch.  449;  1864,  1837,  ch.  682;  1866, 
vol.  2, 1492,  ch.  697),  the  general  railroad  law  of 
the  State.* 

0.  That  the  articles  of  association  creating 
a  railroad  company  may  be  in  duplicate  upon 
separate  sheets,  signed  by  different  members,! 
— see  Lake  Ontario  R.  R.  Co.  f>.  Mason,  16 
N,  Y.  451.  See  also  Abticles  of  associa- 
tion and  Subscription. 

?•  Sobscrlption  for  stoelc.  The  intent  of 
the  section  of  the  New  York  general  railroad 
act  (Laws  of  1850,  cb.  140,  §  4),  requiring  ten 
per  cent,  to  be  paid  in  at  the  time  of 
subscribing  for  the  stock  is,  that  no  sub- 
scription shall  be  valid  until  ten  per  cent, 
has  been  paid  thereon,  and  not  that  it  should 
be  iuTalid  if  a  short  interval  should  occur 
between  the  actual  subscription  and  the  pay- 
ment of  the  money.  [25  N.  Y.  208.]  The 
subscription  and  the  payment  of  the  ten  per 
cent,  must  both  concur  to  make  a  valid  sub- 
scription. But  actual  payment,  even  though 
made  in  part  by  the  adjustment  of  an  account 
for  services,  made  at  any  period  after  sub- 
scription, with  intent  to  complete  the  sub- 
scription, satisfies  the  statute.  N,  Y,  Ct,  of 
Appeals,  1864,  Beach  v.  Smith,  80  N,  Y,  116. 

7.  a.  One  who  signs  articles  of  association 
under  the  general  railroad  act,  before  the  as- 
sociation is  incorporated,  is  not  a  corpora- 
tor, nor  bound  by  his  subscription,  unless 
such  articles  with  his  signature  are  filed  with 
the  secretary  of  state  pursuant  to  the  statute. 
Filing  a  duplicate  of  such  articles  without 
bis  signature  does  not  make  him  liable.  [18 
Barb.  208.]  iV.  Y.  Supreme  Ct.  1860,  Erie  & 
N.  Y.  City  R.  R.  Co.  v.  Owen,  32  Barb, 
616. 

$•  Manicipal  sabscription.  Where  a  town- 
ship, &c.,  through  which  a  railroad  might  be 


*  As  to  effect  of  Ohio  General  Acts  of  1848  and  1862,  tee 
FttlnesriUe  k  Hadson  R.  R  Co.  e.  Klog,  17  Ohio  SL  GS4. 

t  A  nflw»y  company  projected  and  provisionally  regis- 
tered, having  a  provisional  committee  of  more  than  seven 
penoos,  bat  which  for  want  of  subscribers  never  obtains  an 
act  of  parliament,  1%  nevertheless,  a  company,  or  assoda- 
tioD,  within  the  meaning  of  the  winding-up  acts.  ff.  qf 
Lords,  1852,  BrigLt  v.  Hutton,  12  Stiff.  Law  A  Eq.  1. 

Where  the  special  act  of  incorporation  of  a  railway  com- 
pany and  the  lands  clauses  act  are  inconsistent,  the  latter  Is 
to  be  taken  to  be  expressly  varied  by  the  former.  Rolls  Ct. 
1S<B,  Weld  «.  Lond<«  k  Boathwestem  Rallw.  Ca  9  Ji^r.  N, 
A  510 ;  8  Law  Times,  2^,3.19;  11  Weet.  Rep.  44a 


located  was  by  a  statute  **  authorized  to 
subscribe  to  the  stock  of  said  railroad," 
— Held,  that  a  subscription  did  not  give  the 
township  a  claim  to  control  the  general  con- 
duct and  discretion  of  the  directors  of  the 
railroad  company  in  matters  invjolying  the 
pecuniary  interests  of  the  company  to  an 
amount  far  exceeding  their  subscription.* 
Ohio  Supreme  Ct.  1862,  Port  Clinton  R.  R. 
Co.  f>.  Cleveland  &  Toledo  R  R.  Co.  13  OJiio 
St.6U. 

9.  What  aid  to  a  railroad  company  consti- 
tutes a  loan  within  the  meaning  of  a  section 
of  the  constitution  prohibiting  a  loan  of  the 
credit  of  the  State  in  aid  of  corporations  ?t 
People  V,  Pacheco,  27  Cal  177. 

10.  Description  of  route.  A  certificate  of 
the  organization  of  a  railroad  corporation 
described  the  road  as  commencing  '^  at  some 
point  to  be  hereafter  designated  in  the  town- 
ship of  Hudson,  in  the  county  of  Summit, 
passing  through  the  county  of  Portage  or 
Cuyahoga,  also  through  the  counties  of 
Geauga  and  Lake,  to  terminate  at  some  point 
to  be  designated  in  the  township  of  Paines- 
ville,  in  the  county  of  Lake."  The  certificate 
was  recorded,  and  a  copy  thereof  given  by 
the  secretary  of  state,  and  the  company 
organized  and  acted  under  it.  Held,  that  the 
instrum^t  was  not  invalid  for  uncertauityv 
Ohio  Supreme  Ct  1860,  Callender  v.  Painea- 
viile  and  Hudson  R.  R.  Co.  11  Ohio  St.  516. 

11«  An  affidavit  by  directors  of  a  proposed 
railroad  company,  filed  to  procure  incorpora- 
tion under  the  N.  Y.  general  act  (Laws  of 
1850,  211,  ch.  140,  §  2),  which  states  that  the 
requisite  sum  "  has  been  in  good  faith  sub- 
scribed to  the  capital  stock  of  said  company, 
and  that  ten  per  cent,  has  been  paid  in  cash 
on  said  subscriptions,"  is  sufiicient  without 
stating  to  whom  it  has  been  paid,  or  that  the 
payment  was  made  in  good  faith.  It  is  nec- 
essarily implied  by  such  allegations  that  the 
payment  has  been  made  in  good  faith,  and 
that  the  money  has  been  paid  to  the  directors 
or  their  authorized  agent     N,    Y,    Ct,  of 


*  Nor  does  a  clause  in  the  charter  reserving  to  a  municipal 
corporation  the  right  to  buy  the  line  after  a  term  of  years. 
City  of  Cambridge  v.  Cambridge  R.  R.  Ga  10  Alien,  60.  As 
to  powers  of  a  municipal  corporation  in  a  compromise  of  a 
controrersy  respecting  their  obligation  to  subEcribe  fcr  stock 
in  a  railroad  company,— see  People  «.  Coon  £5  CaL  685 ; 
People  «.  Supenrisors  of  Ban  Francisco,  27  Cal.  665. 

t  As  to  construction  and  effect  of  peculiar  itatutes  giTli^ 
government  aid,— see  McAfee  «.  Southern  R.  R.  Co.  86  ifiM. 
669 ;  State  v.  Ashmor*,  10  Rich.  {Law),  248. 
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AppeaU,  1859,  Buffalo  &  Pittsburgh  R.  R 
Co.  V.  Hatch,  20  iV.  Y.  157, 

12*  Calls.  That  the  provision  of  the 
statute  of  Indiana  (1  Hev.  St.  412)  limiting 
the  rate  of  calling  in  subscriptions,  does  not 
apply  where  the  contract  of  subscription 
stipulates  for  more  immediate  payment, — see 
Eyansville  &c.  R.  R.  Co.  v.  City  of  Evansville, 
15  Ind.  895.    Consult  also  Asbsssmbnts. 

13*  Evidence  of  org^anization.  In  an  action 
by  a  railroad  corporation  organized  under  the 
general  act,  to  recover  a  subscription  to  its 
stock,  evidence  that  the  length  of  the  road 
in  fact  differs  from  that  stated  in  the  articles, 
is  not  admissible  to  defeat  the  action,  whether 
the  difference  arose  from  fraud  or  mistake. 
The  corporation  is  formed  by  filing  and  re- 
cording the  articles  of  association  and  affida- 
vit with  the  secretary  of  state,  and  in  pri- 
vate actions  by  or  against  the  corporation  its 
corporate  character  is  to  be  determined 
thereby.  N.  Y.  Ct  of  Appeals,  1S69,  Buffalo 
&  Pittsburgh  R.  R.  Co.  t.  Hatch,  20  K  Y 
157.  Compare  Portland  &  Oxford  Central 
R.  R  Co.  «.  Grand  Trunk  R.  R.  Co.  46  Me, 
69.    See  alzM)  Organization. 

14.  Nature  of  the  f^aDchlse.  A  railroad 
company  is,  so  far  as  the  stockholders  are 
concerned,  a  private  corporation,*  though,  as 
it  regards  the  powers  of  the  legislature  to 
authorize  the  taking  of  private  property  for 
public  use,  it  may  be  regarded  as  a  qtioni  pub- 
lic corporation,  t  The  stock  from  which  an 
individual  profit  is  designed  to  be  derived  is 
owned  by  the  members  of  the  corporate  body ; 
it  does  not  become  a  public  corporation  be- 
cause the  public  interest  may  be  incidentally 
promoted  by  it.  In  principle  it  is  like  a 
turnpike,  canal,  or  bridge  charter.  In  such  a 
corporation  a  majority  cannot  bind  the  minor- 
ity in  matters  beyond  and  aside  of  their  origi- 
nal charter  of  incorporation,  unless  it  be  by 
special  agreement  giving  such  power,  which 


*  To  the  same  effect  are  Trustees  of  the  Presbyt  Sodety 
tt  Waterloo  v.  Auburn  and  Rochester  Railway,  8  JliU,  576 ; 
Dartmouth  Coll.  v.  Woodward,  1  X.  ff.  116 ;  Eustace  «.  Par- 
ker, Id.  278 ;  Dearborn  r.  Boston,  C.  k  Montreal  R.  R.  Co. 
4  Fo»:.  190;  Ohio  &o  Railroad  Co.  «.  Ridge,  5  BlacX/.  78; 
Donaparte  v.  Camden  and  Amboy  R.  1  Baldw.  205,  32S; 
Rundle  «.  Delaware  k  Karltan  Canal  Co.  1  Wall.  Jr. 
275;  Kalelgh  k  Gaston  R.  R.  Co.  9.  Davis,  2  Dev.  db  B. 
451 ;  Alabama  Ac.  K.  R.  Ca  «.  KIdd,  29  Al<i.  A\  S.  221. 

t  See  Swan  v.  Williams,  2  M4ch.  421 
A  railroad  IVanchlse  may  be  conferred  upon  and  ex- 
ercised by  Indlvidnals.    JV.    Y.  Supreme  Ct.  1867,  New 
York  k  Harlem  R.  R.  Co.  «.  The  Forty-second  Street  R.  R. 
Co.  82  //'  «c.  Pr.  481. 


must  be  part  of  the  original  association ;  hot, 
in  public  corporations,  the  public  good  and 
convenience  require  that  the  voice  of  the 
minority  should  govern.  Vt  Chancery^  1851, 
Stevens  «.  Rutland  &  Burlingrton  R.  R.  Co. 
29  Vt.  546. 

15.  A  railroad  company  is  liable  for  in- 
juries caused  by  its  cars,  although  the  road 
is  at  the  time  operated  by  a  receiver.  *  Ini. 
Supreme  Ct.  1864,  McKinney  v.  Ohio  iSfcc.  R 
R  Co.  22  Ind.  90.  See  also  Ohio  &c.  R  R 
Co.  D.  Fitch,  20  Id.  498. 

16.  Exclusive  franchise*  It  is  oompeteat 
for  the  legislature  to  grant  to  a  company, 
chartered  for  the  construction  of  a  railroad 
across  the  State,  the  exclusive  right  to  main- 
tain such  a  road  in  consideration  of  payments 
to  the  State.  N.  J.  Ct  of  Appeals,  1866, 
Raritan  &  Delaware  Bay  R.  R.Co.  v.  Delaware 
&  Raritan  Canal  Co.  18  N.  J.  546. 

1 7.  A  grant  of  the  exclusive  privilege  is  to 
be  strictly  construed  as  against  the  corpora- 
tion. U,  8.  Supreme  Ct  1851,  Richmond  R 
R.  Co.  «.  Louisa  R.  R.  Co.  13  Saw.  71. 

18.  Where  a  railroad  company  possesses, 
by  the  terms  of  its  charter,  the  exclusive 
privilege  of  constructing  and  using  a  ndlroad 
between  two  given  localities,  the  grant  of 
charters  to  two  other  companies  which  under- 
take, by  their  union,  to  connect  these  points 
by  railroad,  becomes  unconstitutional  as.far 
as  it  concerns  the  direct  travel  between  the 
two  points^  as  much  so  as  would  have  been  a 
single  act  of  incorporation  for  the  like  pnr- 
pose.t  La.  Supreme  Ct.  18o6,  Ponchartrain 
Railway  v.  Kew  Orleans  &  Carrolton  R  R 
Co.  &  Lake  Ponchartrain  R.  R.  Co.  11  La. 
Ann.  258. 

ID.  Conditions  preeedect.  The  charter  of 
a  railway  company  enaicted  that,  ^*  from  and 
immediately  after  the  opening  of  the  rafl- 
way "  between  two  given  places,  the  com- 
pany should   purchase  the  shares  in  two 


*  Trustees  for  the  bondholders,  while  running  the  road, 
are  liable  as  the  company  would  be.  Vt.  Suprenu  Ctl&St 
Sprague  v.  Smith,  29  Vt  (3  M'me.)  421. 

t  A  stIpulaUon  In  the  charter  of  a  railroad  that  no  other 
one  shall  be  granted,  from  one  terminus  to  any  place  within 
five  miles  of  the  other  terminus.  Is  not  violated  by  the 
grant  of  a  rallrrad  from  one  terminus  of  tho  former  one  to 
a  point  coming  within  the  space  included  by  two  straight 
lines  drawn  from  the  former  tcrmhms  of  the  first  road,  to 
points  five  miles  distant  frcm  the  other  terminus,  upon  op- 
posite sides,  but  not  within  fire  miles  of  tlie  actual  termicua 
of  the  first  road.  JfaM.  Supreme  Ct.  I^.*^,  Poston  k 
Lowell  Railway  «.  Andovcr  t  WUmii.gton  Ballwsj,  5  (\uli. 
S75. 
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canals  with  whose  business  they  would  com- 
pete,— Ueldy  that  the  opening  for  public  use 
of  any  portion  of  the  line  between  the  two 
places  rendered  the  railway  company  liable 
to  pay  for  the  canal  shares.  J^och.  Cham, 
1852,  Grantham  Canal  Co.  9.  Ambergate  &c. 
Railway  Co.  12  Eng,  L.  &  Eq,  439 :  21  Law 
J.  N.  8.  Q,  B,  822 ;  16  Jur.  G46. 

20.  —  sabseqoent.  A  city  authorized  a 
railroad  company  to  construct  a  railroad 
within  the  corporate  limits,  on  the  condition 
that  the  company  should  give  a  bond  to 
complete  the  road  within  a  limited  time. 
The  company  gave  the  bond,  but  failed  to 
complete  the  road  as  prescribed.  Eeld^  that 
the  agreement  to  complete  the  road  was  a 
condition  subsequent,  and  that  the  franchise 
became  vested  in  the  company  at  the  time 
of  the  grant,  to  be  annulled  only  by  a  judi- 
cial authority.  N,  T.  Supreme  Ct,  1860, 
Brooklyn  Central  R  R.  Co.  9.  Brooklyn'  City 
R.  R  Co.  82  Barb.  858. 

21.  The  limit  of  time,  within  which 
the  company  are  required  by  their  charter  to 
construct  their  road,  applies  to  the  appurten- 
ances, and  if  within  that  time  they  only  con- 
struct a  horse  railroad,  they  cannot  after- 
ward take  and  hold  land  for  engine  houses, 
&C.*  Pa,  Supreme  Ct.  1861,  Plymouth  R. 
R.  Co.  «.  Colwell,  89  Pa.  St.  387. 

22.  The  company  should  not  be  restrained 
by  injunction  at  the  suit  of  a  shareholder 
from  constructing  their  road,  after  the  land 
has  been  acquired,  merely  because  the  time 
limited  in  the  charter  for  its  construction 
has  passed,  especially  where  the  shareholders 
complaining  seem  to  have  acquiesced.  V. 
Chan.  Ct.  1858,  Ffboks  v.  London  &  South- 
western Railway  Co.  17  Jur.  365. 

2S>i  Perversion  of  power,  A  company 
incorporated  to  build  a  railway  and  erect 
wharves  and  warehouses  on  a  navigable 
liver  may  be  enjoined,  at  the  suit  of  a  stock- 
holder, from. applying  funds  to  improve  the 
navigation  of  the  river  when  they  contem- 
plate applying  to  the  legislature  for  author- 
ity to   do   so.      BoTU    Ct.  1850,  Munt  «. 


*  As  to  the  mtranlng  of  ".building,"  "finishing*'  and 
**  famishing  "  the  railroad,  In  a  condition  In  the  charter,— 
■ee  Bachelderr.  Wendell,  86  K.  If.  204. 

A  statnte,  authorising  the  building  of  the  road  in  sec- 
tions, proTided  that  before  any  part  should  be  buUt  the 
stock  should  be  all  subMribed,  kt.^—lltldy  not  to  apply  the 
IMtiTlso  to  the  construction  of  the  w^ole  at  once,  as  an  en- 
tb>e  route.  Boston  A  Prorldenoe  R.  R.  Co.  9.  liidland  R.  R. 
Co.  1  Gray,  840. 


Shrewsbuiy  <&  Chester  Railway  Co.  13  Beav. 
1 ;  15  Jur.  26 ;  20  L.  J.  CTiane.  169 ;  8 
Eng  L.  &  Eq,  144.  Compare  Bateman 
v.  Mayor  &c.  of  Ashto^-under-Lyne,  3  Hurl.  c£ 
N.  328. 

24.  That  a  railroad  corporation  have  not 
implied  power  to  construct  a  canal  basin. 
Pa.  Supreme  Ct.  1881,  Plymouth  R.  R.  Co. 
c.  Colwell,  89  Pa.  St.  837. 

25.  A  railway  company  cannot  buy  shares 
in  another  independent  railway  company ; 
nor,  having  become  lawfully  possessed  of 
shares,  can  they  legally,  as  against  a  dissen- 
tient shareholder,  increase  the  number  of 
such  shares,  or  apply  funds  to  support  the 
second  company.  Bolls  Ct.  1840,  Salomons 
V.  Laing,  12  Beav.  880 ;  14  Jur.  270;  19  Law 
J.  N.  8.  225. 

26.  A  railway  company,  incorporated  by 
act  of  parliament,  cannot,  even  with  the  as- 
sent of  all  its  shareholders,  legally  enter 
into  a  contract  involving  the  application  of 
any  portion  of  its  funds  to  purposes  foreign 
from  those  for  which  it  is  incorporated. 
C  P.  1851,  East  Anglian  Railways  Co.«.  East- 
em  Counties  Railway  Co.  16  Jur.  249;  21 
Law  J.  JSr.  8.  28 ;  11  C.  B.  776. 

27.  A  stoekholder  may  enjoin  the  com- 
pany from  constructing  a  very  small  portion 
of  their  line  after  the  rest  of  the  route  has 
been  found  impracticable.'"  CJum.  1840,  Co- 
hen V.  Wilkinson,  1  Macn.  d  O.  481 ;  1  EaU 
df  T.  554 ;  14  Jur.  401 ;  5  Eng.  Bailw.  Cos. 
758 ;  18  Law  J.  N.  8.  411. 

28.  Upon  principle  (though  the  weight 
of  authority  may  be  the  other  way)  a  rail- 
road corporation  may  be  enjoined  at  the  suit 
of  a  dissenting  stockholder  from  construct- 
ing an  extension  of  a  materially  different 
character  from  that  originally  authorized, 
although  the  legislature  in  the  charter  re- 
served power  to  modify  it.  [Reviewing 
conflicting  cases.]  N.  J.  Chan.  1867,  Zabris- 
kie  9.  Hackenspck  &  New  York  R.  R.  Co. 
18  N,  J.  Eq.  (8  C.  E.  Green),  178. 

29.  Railway  companies  have  no  right  to 
engage  or  pledge  their  funds,  or  entangle 
their  afGEurs,  in  unauthorized  transactions, 


*  A  company  anthorlBed  to  make  three  lines  of  railway, 
— ffeldt  not  authorised  not  to  appl^  their  fiinds  in  making 
one  of  them,  if  the  others  were  abandoned.  JicOa  CL  1860, 
Hodgson  «.  Earl  Fowls,  12  Stav.  892 ;  10  Law  J.  2f.  8.  857; 
14  Jur.  906. 

But  that  a  grantor  of  land  cannot  complain  of  a  penrer- 
sion  or  change,— see  Lonisrllle  k  Nashrllle  R.  K.  Co.  «. 
Go\ington,  2  Jiutk.  QM. 
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upon  the  speculation  that  they  may  a^r- 
ward  obtain  parliamentary  authority.  Rolls 
Ct.  1851,  Logan  t>.  Courtown,  18  Becm,  22; 
20  Z.  J,  Chine.  847.     • 

80.  A  contract  of  a  railway  corporation 
with  the  municipal  authorities  to  build  a 
bridge  or  a  harbor  such  as  is  not  author- 
ized by  the  scope  of  their  charter,  or  the  lo- 
cation of  their  route,  is  illegal  and  cannot 
be  enforced.  Q,  B.  1855,  Mayor  &c,  of  Nor- 
wich V,  Norfolk  Railway  Co.  80  £hig,  L,  d 
Eq.  120;  24  Law  J,  N,  S,  105;  Ho.  of  X. 
1856,  Caledonian  &c.  Railway  v.  Helens- 
burg  Harbor  Trustees,  89  Eng.  L,  df  Eq,  28 ; 
2  Jur,  K  8.  695. 

81.  Steamboat  connections.  A  railway 
company  having  a  terminus  at  a  seaport,  e.  g. 
upon  the  Irish  channel,  may  make  a  contract 
with  another  person  to  provide  a  suitable 
steam  vessel  for  the  transportation  of  traffic 
coming  by  their  line,  and  may  maintain  an 
action  for  the  breach  of  such  contract.  C 
P,  1861,  South  Wales  R,  R.  Co.  r.  Redmond, 

10  a,  B,  N.  8.  675. 

82.  That  power  conferred  by  charter  upon 
corporations  to  build  a  railroad  does  not  ia- 
clude  the  right  to  run  a  line  of  steamboats 
in  connection  therewith.  Hoagland  t.  Hanni- 
bal &  Bt.  Joseph  R.  R.  Co.  89  Mo.  451 ;  City 
of  Bt.  Joseph  «.  Saville,  Id.  460. 

88.  Where  directors  of  a  railway  com- 
pany, for  the  purpose  of  increasing  their  traf- 
fic, proposed  to  guarantee  certain  profits,  and 
to  secure  the  capital  of  an  intended  steam  pac- 
ket company,  who  were  to  act  in  connection 
with  the  railway ; — Eeld,  that  such  a  trans- 
action was  not  within  the  scope  of  their  pow- 
ers, and  they  were  restrained  by  injunction! 
BoUi  Ct.  1846,  Colman  v.  Eastern  Counties 
Railw.  Co.  10  Bmv.  1 ;  16  Law  J.  N.  8.  78 ; 

11  Jur.  74  ;  4  Eitg.  Bailw.  Cas.  618. 

34,  An  express  power  given  by  law  to 
a  railroad  company,  to  "contract  for  the 
traQsportation  and  delivery  of,  and  to  trans- 
port and  deliver  persons  and  property  con- 
veyed over  their  road  beyond  its  termini," 
carries  with  it  the  power  to  use  the  neces- 
sary and  proper  incidental  means  of  exercis- 
ing it;  and  the  purchase  by  the  company 
of  a  steamboat,  designed  by  them  in  good 
faith  for  the  transportation  of  freight  and 
passengers  by  ferry  fh>m  the  terminus  of 
their  road  to  the  line  of  another,  is  not  ultra 
viret,  and  a  note  given  by  the  company  in 
consideration  of  such  a  purchase  will  be  bind- 


ing upon  them.  Vt.  Svpreme  Ct.  1859,  Shaw- 
mut  Bankv.Plattsburg  &c.  R.  R  Co.  81  R 
491.  Compare  The  Maverick,  1  Sprague, 
28  ;  5  Low  Rep.  106. 

85.  Naisance*  A  railroad  authorized  by 
law  and  lawfully  operated,  cannot  be  deemed 
a  private  nuisance.  Ohio  Supreme  Ct.  1868, 
Parrot  v.  Cincinnati,  Hamilton  &  Dayton  R 
R  Co.  10  Ohio,  624.  Fa.  St.  Supreme  Ct. 
1859,  Geiger  v.  Filor,  8  Fa.  826. 

86.  Where  a  railroad  company,  in  building 
their  road,  transcend  the  authority  constitu- 
tionally vested  in  them  by  the  legislature, 
their  road  is  a  nuisance.*  Every  day's  con- 
tinuance of  it  is  a  legal  wrong,  for  which 
damages  are  recoverable  after  they  have  ac- 
crued. And  one  recovery  is  not  a  bar  to  a 
second  action  for  a  subsequent  period  of  tine. 
N.  T.  Ct.  of  Appeals,  1860,  Mahon  v.  N.  T. 
Central  R  R  Co.  24  N.  T.  658. 

87.  The  court  will  seldom  inquire  into  the 
necessity  of  any  particular  railroad.  CaJ. 
Supreme  Ct  1868,  Contra,  Costa  R  R  Co.  r. 
Moss,  28  Col.  824. 

88.  Foreign  corporation.  That  a  rail- 
road company  incorporated  by  another  State, 
being  authorized  to  build  a  part  of  its  road 
in  this  State,  may  exercise  the  same  rights 
and  privileges  as  such  companies  incorpo- 
rated by  this  State. — see  New  York  &  liie 
R  R.  Co.  t.  Young,  83  Pa.  St.  175.     See  also 

FORBIGK  CORPOBATIOK8. 

89.  Motive  power.  A  power  to  construct 
a  railway  authorizes  the  use  of  locomotive 
engines,  though  they  were  not  in  use  when 
the  act  was  passed.  Exch.  1848,  Bishop  t. 
North,  8  Eng.  Railw.  Cas.  469.  Bee  also  State 
©.  Tupper,  Dudl.  136. 

40.  Authority  to  use  "any  mechanical 
power"  authorizes  steam  power.  N.  Y.  Sur 
prem^  Ct  1850,  Moshier  v.  Utica  &  Schesiec^ 
tady  R  R  Co.  8  Barb.  427. 

41.  Fires.  The  grant  of  a  franchise  to 
operate  a  railroad  does  not  conf^ra'  the  right 
to  use  upon  it  locomotives  so  constructed  as 
to  throw  out  burning  coals  that  may  set  fire 
to  buildings  along  the  lines.  Tho  road 
must  be  operated  with  engines  so  con- 
structed as  to  cause  the  least  danger.  The 
fact  that  the  building  was  erected  after  the 
railroad  was  laid  out  and  constructed,  is  no 
impediment  to  relief.    i\^  J.    Chan.  1867, 


*  To  aimilar  effect  It  Commonwealth  «.  Northeast  R.  R.  O, 
27  Pn.  St  889;  Commonwealth  c*.  Old  Colony  B.  R.  Co.  U 
Graj/,  W. 
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Hmg «;.  Morris  &  Essex  R  R.  Co.  18  N,  J, 
897. 

42.  Where  the  charter  of  a  railroad  com- 
pany prescribes  do  limit  of  approach  toward 
buildings  and  bridges,  the  roads  and  stations 
may  be  located  by  the  company  upon  such 
route  and  at  such  points  as  in  the  judgment 
of  their  directors  will  be  beneficial  to  the  in- 
terest of  the  corporation  and  the  public. 
The  proximity  of  the  station  and  of  the  line 
of  the  road  to  a  structure  cannot,  therefore, 
be  considered  in  itself  a  ground  of  legal  li- 
ability, but  an  element  only  in  ascertaining 
the  degree  of  reasonable  care  required,  it  be- 
ing the  duty  of  such  a  comx>any,  in  running 
their  engines  close  to  buildings,  to  use  the 
utmost  vigilance  and  foresight  to  avoid 
injury,  looking  to  their  careful  control  and 
the  adoption  of  known  safeguards  and  ap- 
proved inventions  to  lessen  the  danger  of 
their  use.*  Pa.  Bwprems  Ct,  1867,  Frank- 
ford  &  Bristol  Turnpike  Co.  «.  Philadelphia 
&  Trenton  R  R  Co.  64  Pa.  St.  845. 


*The  geDeral  rale,  independent  of  exproMttatates,  is,  that 
the  ownen  of  loccmotive  engines  are  guilty  of  negligence, 
for  which  the  J  are  answenible  in  damages  to  the  injured 
party,  If  they  do  not  adopt  inch  precautions  as  might  rea- 
sonably prevent  firing  adjacent  property  by  sparks.  C.  P. 
1846,  Piggott  i>.  Eastern  Counties  Railw.  Co.  8  C.  B.  229  ; 
Pa.  Supreme  Ct.  1854,  Huyettc.  Philadelphia  A  Reading 
B.  R.  Go.  S8  Ta.  ^  878;  18BS,  Lackawanna  A  Bloomshurg 
R.  R.  Co. «.  Doak,  68 /<2.  879 ;  JJl.  Supreme  Ct.  1862,  Bass 
«.  Chicago,  Burlington  Ac  R.  R.  Ca  29  772.  9 ;  1866,  8t 
Louis,  Alton  Ac  R.  R.  Co.  v.  GHham,  89  Id.  455l  And  see 
Fraemantle  e.  London  A  Northwestern  Railw.  Ca  10  C.  A 
^.  &  89;  81  Lato  J.  C.  P.  13;  %Fo»t.  db  F.  887. 

But  if  they  have  taken  every  precaution  in  their  power, 
and  adopted  every  known  means  to  prevent  an  injury  f^om 
lire,  and  are  not  guilty  of  negligence  in  the  management  of 
the  engine,  they  are  not  liable.  JSteeA.  Ch.  1860,  Taughan 
«.  Tair  Talley  Railw.  Co.  6  HurU.  dbK,  679 ;  If.  Y.  Su- 
preme Ct.  18B4,  Rood  «.  N.  Y.  A  Erie  R.  R.  Co.  18  JBarb.  80 ; 
Pa.  Supreme  CL 1867,  Frankford  Ac  Turnpike  Co. «.  Phila- 
delphia A  Trenton  R.  R  Co.  64  Pa.  St.  846.  To  similar  effect 
see  Baltimore  Ac  R.  R.  Cc  c.  Woodruff,  4  Md.  242;  Bur^ 
roughs  «.  Housatonic  R.  R.  Co.  16  Conn.  124 ;  McCready  o. 
South  Carolina  R.  R.  Co.  9  SIrobK  Law,  866. 

Whatisn^^noe  in  emission  of  sparks  f  Great  Wes- 
tern R.  R.  Co.  <r.  Ilaworth,  89  III.  846;  Fero  €.  BufiMo  A 
State  Line  K  R.  Co.  29  N.  Y.  209.  And  what  is  contribut- 
ing negHgenoe  on  the  owners*  part?  Fero  r.  Bnflislo  A 
State  Line  R.  R.  Co.  23  ^.  r.  209 ;  Maoon  Ac  R.  R.  Cc  e. 
HcConnell,27  Ga.  481;  Great  Western  R.  R.  Co.  «.  Hap 
rnrth.  80  7JZ.  846;  Hammon  c.  Southeastern  Railw.  Co. 
TTa^.  on  Railw.  184,  note.  Rules  of  evidence  in  such 
fases.  piggott  c  Eastern  Counties  Rail  w.  Co.  Z  CB.  299; 
Aldrldge  v.  Great  Western  Railw.  Co.  8  Mann.  A  G.  615; 
2  Eng.  Railw.  Cae.  852  ;  St.  Louis,  Alton  Ac  R.  R.  Co.  c. 
Gilham,  89  III.  446;  The  same  «.  Montgomery,  89  i</.  886; 
Lackawanna  A  Bloomsburg  R  R.  Co.  c.  Doak,  62  Pa.  St. 
879;  Baltimore  A  8u«qnehasna  R.  R.  Cc  «.  Woodruff,  4 
Md.  242.  The  following  cases  turn  en  the  constraction  of 
local  statutes  Impcwlng  liability  for  fires :  As  to  the  ofaarao* 
tcr  of  the  property  insured,  Pratt «.  Atlantic  Ac.  R.  R.  Cc 


43.  Police.  A  provision  for  the  appoint- 
ment of  a  police  force  during  the  constrac- 
tion of  the  works,  to  be  paid  by  the  com- 
pany,— Hdd^  to  continue  so  long  as  work- 
men were  employed  in  completing  any  of 
the  works.  H.  of  Lords,  1848,  North  British 
Railw.  Co.  «.  Home,  5  Eng.  Railw.  Cat.  231. 

44.  Branches*  A  reservation  in  the  char- 
ter of  a  right  to  authorize  other  railroad 
corporations  to  enter  upon  and  use  this  rail- 
road, applies  to  a  branch  railroad  purchased 
from  another  corporation  whose  charter  con- 
tained no  such  reservation.  Man.  Supreme 
Ct.  1859,  Lexington  &c.  R.  R  Co.  v.  Fitch- 
burg  R  R  Co.  14  Oray^  266. 

45.  Exemption  fk'om  bnrdens.  A  clause 
in  a  charter  exempting  the  company  from 
anything  to  detract  from  or  affect  their 
profits,  will  not  exempt  them  from  the  opera- 
tion of  the  statutes  rendering  railroad  cor- 
porations liable  to  fence  or  to  pay  for  cattle 
killed  by  them.  Ind.  Suprems  Ct.  1861, 
Indianapolis  &c.  R.  R  Co.  v.  Eercheval,  16 
Ind.  84. 

46.  Fixing  tolls*  The  power  given  in  the 
charter  of  a  railroad  company  to  fix  their 
own  tolls, — Hddy  not  to  preclude  the  exercise 
of  a  power  also  reserved  to  the  legislature  to 
regulate  the  amount  of  tolls  to  be  paid  by  a 
connecting  road  which  should  use  the  track 
of  the  company.  Vermont  and  Massachusetts 
R  R.  Co.  «.  Fitchburg  R  R  Co.  9  Ciuh. 
(Mass.)  869. 

47*  Negotiable  paper*  A  railroad  comjpany 
has  power  to  take  a  promissory  note  and 
negotiate  it  in  the  ordinary  course  of  business. 
This  is  a  power  incident  to  all  such  corpora- 
tions. III.  Supreme  Ct.  18G0,  Frye  «.  Tucker, 
24  III.  180.  Compare  Came  v.  Brigham,  89 
Me.  85 ;  Bateman  v.  Midland  Wales  Railw. 
Co,  1  Law  Rep.  C.  P.  499 ;  Z^Law  J.  K  S. 
206. 

48*  A  railroad  corporation  has  a  legal 
residence  in  any  county  in  which  it  exercises 
corporate  powers  and  privileges,  and  hence 
it  may  be  sued  in  the  county  where  its  chief 
business  ofi^ce  is  located,  though  no  part  of 
its  road  lies  within  such  county.  HI.  Supreme 
Ct.  1854,  Bristol  V.  The  Chicago  &  Aurora  R 
R.  Co.  15  III  486.    And  see  Androscoggin 


4S  Me,  572 ;  Chapman  «.  Atlantic  &  St.  Lawrence  R.  R. 
Co.  87  Id.  OS ;  Ross  c.  Boston  A  Worcester  R.  R.  Cc  6 
Allen^  87 '    As  to  the  five  being  oommunloated  mediately. 
Hart  V.  Western  R.  R.  Co.  18  Mete.  W ;   Hooksett  «.  Con- 
corcl  R.R.CC  88  JIT  ir.  942. 
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&  Kennebec  R  R  Co.  v.  Steyens,  28  Me. 
484. 
49.  Sale  or  transfer  of  firancbise,  ^e.  .  A 

railroad  is  not  in  all  respects  a  highway 
publici  jurii^  but  it  is  the  subject  of  private 
property,  and  is  liable  to  be  sold  in  that 
character,  unless  ihe  sale  be  forbidden  by 
the  legislature ;  not  the  franchise,  but  the 
land  itself  constituting  the  road.  2f,  C.  Su- 
preme Ct  1844,  State  v.  Rives,  5  Ired.  297. 
Compare  Bank  of  Middlebury  «.  Edgerton, 
80  Vt.  182. 

60«  The  franchise  in  a  railroad,  built  by  a 
railroad  corporation,  cannot  be  sold  or 
assigned  without  the  assent  of  the  power 
which  granted  it ;  it  is  a  mere  easement,  cot 
the  subject  of  sale.  The  fhincliise  will  not 
pass  by  a  sale  of  the  road  itself,  nor  is  the 
corporation  thereby  dissolved,  although  it 
might  be  ground  of  forfeiture.  Miss.  Ct.  of 
ErrorSy  1848,  Arthur  v.  Commercial  &  R  R 
Bank,  0  Smed.  dk  M.  894. 

51.  A  railroad  corporation  is  not  dissolved 
by  sale  upon  execution  of  a  part  or  of  the 
whole  of  their  road.  K  C.  Supreme  Ct- 
1844,  State  v.  Rives,  6  Ired.  297 ;  S.  P.  Mass. 
Supreme  Ct.  1860,  Commonwealth  v.  Tenth 
Massachusetts  Tump.  Corp.  5  Cush.  509 ;  S. 
R  m.  Supreme  Ct.  1861,  Bruflfet  v.  Great 
Western  R  R  Co.  25  111.  853. 

*  Nor  by  a  lease  of  the  road  for  the  term  of 
the  charter.  N.  F.  Supreme  Ct.  1854,  Troy 
&  Rutland  R  R  Co.  v.  Kerr,  17  Barb. 
581. 

52.  Where  the  charter  of  a  corporation  au- 
thorized it  to  purchase  the  lands  necessary 
for  the  site  of  a  railroad,  and  the  requisite 
dejpots,  stations  and  buildings,  and  to  possess 
and  hold  the  same  in  fee  simple, — Held,  that 
the  estate  in  such  lands  was  subject  to  sale 
on  execution,  and  might  be  as.«igned  by  the 
corporation.  Miss.  Ct.  of  Errors,  1848, 
Arthur  «.  Commercial  &  Railroad  Bank,  9 
Smed.  ^  M.  894. 

58.  A  railroad  corporation  is  not  author- 
ized to  give  up  the  management  of  its  line  to 
another  company.  F.  Chan.  Ct.  1851, 
Beman  v.  Rufford,  6  Eng.  L,  &  Eq.  106 ;  15 
Jur,  914 ;  1  Sim.  N.  8.  650. 

54*  Conveyance  by  president  of  a  railroad 
corporation,  authorized  by  vote  of  the 
company  to  execute  deed  of  surrender  of  the 
property  of  the  road  to  trustees  for  the  bene- 
fit of  bondholders, — Held,  good,  as  against 
subsequent  attaching  xreditors,  although  the 


trustees  continued,  the  employment  of  the 
persons  who  had  been  employed  by  the  com- 
pany. Mass.  Supreme  Ct.  1858,  Hen&haw «. 
Bank  of  Bellows  Falls,  10  Gray,  568. 

55.  Attachment  on  personal  property.* 
The  doctrine  that  the  property  of  a  ndlr^d 
company  necessary  to  operate  the  road  cannot 
be  attached,  if  it  be  sound,  does  not  apply 
where  the  attachment  is  to  enforce  a  specific 
lien,  which  accrued  by  mortgage  or  by 
statute,  upon  the  acquisition  of  the  property 
by  the  company  without  payment  Wise 
Supreme  Ct.  1860,  Hill  tj.  La  Croese  &c.  R  R 
Co.  11  Wis.  214.  Compare  Coe«.  Columbus, 
Piqua  &  Indiana  R  R  Co.  10  Ohio  St. 
872. 

50«  Eqnity  will  Interfere,  at  the  suit  of  the 
trustee  under  a  mortgage  of  the  road  and  its 
revenues,  to  enjoin  creditors  subsequent  to  the 
mortgage  from  gamisheeing  the  revenues* 
[Redfon  Railw.  582,  1  John's  Ch,  615.]  Jo. 
Supreme  Ct.  1868, Dunham*. Isett  15  lo.  284. 

57.  Consolidation.  A  State  statute  which 
authorizes  connecting  railroad  corporations 
to  merge  and  consolidate  their  stock,  and 
make  one  joint  company  of  the  roads  thus 
connected,  causes,  when  the  consolidation  is 
effected,  a  dissolution  of  the  previously  exist- 
ing companies,  and  creates  a  new  corporation, 
with  new  liabilities  derived  from  those  which 
have  passed  out  of  existence.  [16  Ind.  172.] 
U.  S.  Supreve  Ct,  ^868,  Clearwater  t. 
Meredith,  1  WaU.  25. 

II.  AcQUiKiNo  Lands. 

1.  Power  to  take, 

58.  Pnblic  lands.  Where  the  legislature 
authorized  a  company  to  construct  a  railroad 
between  two  designated  points, — Held,  that 
the  corporation  had  the  right  to  occupy  any 
land  of  the  State  between  those  points  on  the 
authorized  route  which  might  be  necessary 
for  their  purpose.  Ind.  Supreme  Ct.  1852, 
Indiana  Central  R  R.  Co.  e.  State,  8  ltd. 
421.      See  also  as  to  county  property,  Free- 

*  Tank-bouse,  locomotireandeftrtf  deemed  part  of  realty, 
ntas  «.  Glnhelmer,  87  lU.  489;  &  P.  Titca  t.  Mabee,  » 
Id.  26T. 

Rolling  stock  npon  a  railroad,  althoofcb  a  statute  has  de- 
clared it  taxable  as  realty,  is  not  a  flxtore  In  such  sense  of 
the  word  as  to  be  exempt  from  setsure  and  sale  for  delin- 
qnent  taxes,  and  on  this  ground  a  court  of  eqcltj  will  not 
restrain  by  Injunction  such  threateneil  sale.  JUk.  Snpr<Mit4 
CL  1866,  Chicago  ft  N.  W.  Eallw.  Oo.  v.  Borough  ct  PL 
Howard,  SI  WU.  4L 
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holders  of  Momnoutb  «.  Bedbank  &c.  Turn- 
pike Co.  18  i^. /.  91. 

59.  Right  of  way  over  public  Ian  's  granted. 
Conditions  prescribed.  Act  of  Con!>ress,  Aug.  4, 
1862,  §  1,  10,  U,  A'.  Slat  a<  X.  28 ;  Act  of  July  15, 
1862,  gl,  VI  Id,  611, 

60.  A  State,  by  yirtuc  of  its  right  of 
eminent  domain,  may  authorize  the  construc- 
tion of  raiiipads  through  land  owned  but 
not  occupied  by  the  United  States.*  Ct,  of 
Claims,  1857  ?  Illinois  Central  R.  R  Co!  v 
United  States,  10  Law  Hep.  N,  S.  080.  And 
see  Attorney  General  v,  Detroit  &  Erie  Plank 
Road  Co.  2  Mu^,  138. 

As  to  the  right  of  Eminbnt  Domain,  and 
the  Compensation  of  private  owners  gener- 
ally, see  those  titles.t 

61*  Conditions  precedent.  The  right  of 
persons  associated  as  a  railroad  corporation 
to  appropriate,  by  right  of  eminent  domain, 
private  property  for  the  purposes  of  the 
railroad  depends  on  the  legal  sufficiency 
and  validity  of  the  certificate  and  public 
rcKX)rd  of  organization  from  which  they  have 
their  corporate  powers.  Ohio  Supreme  Ct, 
1855,  Atlantic  &  Ohio  R  R.  Co.  v.  Sulli- 
vant;  5  Ohio  St.  276. 

62.  To  sustain  a  proceeding  for  appro- 
priating land,  a  railroad  company  must 
show  the  certificate  and  public  record  of 
organization  to    be   strictly  in   conformity 


*  As  to  effect  of  Congrewlonal  grants  of  land  to  a  State 
for  railroad  purposes, — see  Baker  v.  Gee,  1  Wall.  883. 

t  The  following  cases  turn  on  peculiar  statutory  require- 
ments as  to  the  mode  of  procedure : — 

Notice  of  amount  required  not  to  be  countermanded. 
Tawney  V.  Lynn  k  Ely  Railw.  Co.  16  Late  J.  If,  S.  Chan. 
2o8;  4  Eng.  Railw.  Caa.  615.  Requisites  of  petition. 
Contra  Costa  Ac  R.  R.  Co.  r.  Moss,  28  Cat.  828; 
Troy  *  Rutland  R.  R.  Co.  «.  Cleveland,  6  Uotp.  J*r.  28S. 
Proof  of  Joint  interest  Ashby  v.  Eastern  R.  R.  Co.  6  Ifeic. 
863;  1  Am.  Railw,  Caa.  8&C  Objections  how  taken. 
Church  9.  Northern  ike.  R.  R.  Co.  45  Pu,  St,  839.  Jurisdic- 
tion of  eoart.  Hughes  o.  I.ake  Erie  Ac  R  R.  Co.  81  Ind. 
175.  Regularity  of  proceedings.  Ilotchkiss  «.  Auburn  t 
Rochester  R.  R.  Co.  86  Barb.  600  Warrant  for  Jury. 
0»sidy  «.  Kennebec  St  Portland  R.  R.  Co.  45  Me.  268. 
Re(|alsAtes  of  Report.  Pennsylvania  R.  R.  Co.  «.  Bruncr, 
65  Pa.  St.  818.  Amendments  allowed.  Boyd  v.  Negley,  40 
Pa.  SL  87T ;  Contra  Costa  &c.  R.  R.  Co.  a.  Moss,  28  Cal. 
828.  Payment  into  court.  Doe  r.  The  Manchester  ike. 
Railw.  Co.  14  Meea.  c£  W.  C8T.  Sheriff's  return.  Uarper  r. 
l«xington  k  Ohio  R.  R.  Co.  2  Pana^  227.  Conflrraing 
report.  Rochester  A  Genesee  R.  R.  Co.  v.  Beckwith,  10 
JUovo.  Pr.  16S.  Appeal  when  allowed.  Boyd  r.  Negley,  40 
J*a.  St.  877 ;  Church  r.  Northern  Ac  R.  R.  Co.  •i5  Id.  889. 
"What  objections  may  be  taken  on  appeal.  Buffalo  kc  R.  R. 
Ca  V.  Brainard,  0  A\  Y.  (5  Ssld.),  100.  Power  of  appellate 
trlbonaL  N.  T.  k  Erie  R.  R.  Co.  «.  Coburn,  6  Hoic.  Pr. 
SS8  ;  The  Same  r.  Corey,  5  Jd.  177 ;  Rochester  k  Genesee 
R.  R.  Co.  9.  Beckwith,  10  Jd.  168. 


witb  all  the  requisitions  of  the  law.  Ohio 
Supreme  Ct.  1855,  Atlantic  and  Ohio  R.  R. 
Co.  t.  fiullivant,  5  Ohio  St.  276;  1864,  Atkin- 
son T,  Marietta  &  Cincinnati  R.  R.  Co.  13 
Id.  21. 

68,  When  the  power  of  fnlly  completin  jj 
a  railway,  according  to  the  intention  of  the 
legislature,  depends  on  the  voluntary  consent 
of  individuals  having  property  on  the  pro- 
posed line,  such  consent  ought  to  be  obtained 
by  the  company  before  they  proceed  in  the 
undertaking.  BoUs  Ct,  1846,  Gray  v.  Liver- 
pool &  Bury  Railway  Co.  9  Beav.  391 ;  4  Eng. 
Bailw,  Cas.  285 ;  10  Jur,  364. 

64.  Where  the  charter  of  a  railroad  com- 
pany authorizes  an  entry  on  land  for  the 
purpose  of  locating  the  road,  and  directs 
the  location  to  be  made  and  a  survey  of  the 
route  of  the  road  to  be  denosited  in  the 
office  of  the  secretary  of  state,  the  location 
and  deposit  of  the  survey  are  conditions 
precedent  to  their  authority  to  enter  for  the 
purpose  of  constructing  the  road.*  Oire.  U.  8. 
Ct,  (-y.  J,\  1830,  Bonaparte  v.  Camden  & 
Amboy  R.  R.  Co.  1  Baldto,  218. 

65*  Stations,  ^c.  A  railroad  corpora- 
tion authorized  to  take  any  lands,  or  right 
of  way,  required  by  the  company  for  the 
purpose  of  constructing  their  road,  at  a  val- 
uation, may  take  land  at  the  terminus  for 
the  purpose  of  a  depot.  Tenn.  Supreme  Ct. 
1850,  Nashville  &  Chattanooga  R  R  o. 
Cowardin,  1 1  Humph.  848. 

To  similar  effect,  Chancery,  1848,  Cother  «., 
Midland  Railw.  Co.  17  Law  J.  N.  8.  235;  2 
Phill.  Ch.  460;  5  Eng.  Bailw,  Cas.  187;  Ohio 
Supreme  Ct,  1854,  Qiesy  v.  Cincinnati  &a 
R.  R.  Co.  4  OJiio  St,  308. 

66.  A  grant  to  a  railroad  company,  to  con- 
struct a  road  with  such  appendages  as  may 
be  deemed  necessary  for  the  convenient  use 
of  the  same,  authorizes  taking  land  compul- 
sorily  for  workshops.  This  power  is  not  ex- 
hausted by  the  apparent  completion  of  tho 
road,  if  an  increase  of  business  requires  other 
appendages,  or  more  room  for  tracks.    Ill, 


*A  statement  of  the  commencement  of  the  road,  the 
different  stations  made  at  the  time  of  the  survey,  the 
course  and  distance  between  the  stations  to  the  termlnaticn, 
is  a  survey  within  the  meaning  of  the  charter  of  a  railroad 
company  providing  that  it  shall  be  lawful  for  the  company 
to  take  possession  of  the  lands  when  a  survey  of  the  route 
located  shall  have  been  filed  in  the  office  of  the  secretary  of 
state.  If.  J.  Chaneeiy^  1881,  Attorney  General «.  Bterens, 
SaoBt.  8G9. 

Compare  Baker  «.  Gee,  1  WaU.  888. 
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Supreme   Ct.  1855,  Chicago,  Burlington  & 
Qnincy  R.  R  Co.  r.  Wilson,  17  III  123. 

67,  A  railroad  company,  under  the  right 
of  eminent  domain,  may  appropriate  property 
for  its  eide-tracks  and  engine-houses ;  and  it 
13  no  objection  to  the  exercise  of  such  rights 
that  the  land  so  taken  constitutes  a  private 
way  of  the  company  not  used  by  the  pubUc. 
It  is  not  the  special  use  made  of  the  prop- 
erty taken  Trhicfa  characterizes  it,  but  its 
convenient  necessity  to  that  part  which  is  for 
public  use.*  Pa,  Svprems  Ct.  1867,  Phila- 
delphia &c.  R  R.  Co.  c.  Williams,  54  Pa.  8t. 
103. 

68.  The  manufacture  of  railroad  cars  is 
not  so  necessarily  connected  with  the  man- 
agement of  a  railroad  as  to  authorize  a  rail- 
road company,  by  virtue  of  the  right  of  em- 
inent domain,  to  take  lands  compulsorily  for 
the  purpose  of  erecting  such  a  manufactory 
thereon.  So  also  in  respect  to  dwelling- 
houses  to  rent  to  the  employees  of  the  com- 
pany. But  othemise  as  to  the  land  taken 
for  storing  temporarily  lumber  used  on  the 
road.  Bee  Eldridge  v.  Smith,  84  Vt.  (5 
Shaw)  484. 

6d.  Branches.  A  railway  company  hav- 
ing opened  their  main  line  for  traffic,  but  not 
having  completed  the  stations  and  works, 
are  entitled  under  the  railways  clauses  act,  8 
Vict.  c.  20,  §  10,  making  it  lawful  for  the 
company  to  take  land,  &c.,  for  the  purpose 
of  constructing  the  railway  or  the  accommo- 
dation-works connected  therewith,  to  take 


*  Under  the  provlsiom  of  a  railroad  charter  aathorlEing 
the  company  to  take  land  coctlgnous  to  the  line  of  their  road 
for  depots,  shops,  Ac.  prorlded  the  amount  so  taken  does 
not  exceed  five  acres,  the  company  cannot  take  without 
the  consent  of  the  owner,  as  a  site  for  a  warehouse,  a  parcel 
of  land  four  hundred  yards  from  the  line  of  their  road,  and 
build  a  narrow  track  firom  their  road  to  such  parcel  of  land, 
although  the  whole  quantity  required  for  the  site  of  the 
warehouse,  and  the  read  leading  to  it,  would  not  exceed  five 
acres,  S.  C.Ctqf  ApptaU^  1865,  Elrd  «.  Wilmington  k 
Manchesttr  R  B.  Co.  8  fich.  (Eq.),  4d. 

Under  the  power  conferred  upon  a  railroad  corporation 
only  "  to  enter  upon  any  land,  to  surrey,  lay  down  and  con- 
struct its  road ;"  "  to  locate  and  construct  branch  roads 
from  the  main  read  to  any  town  or  places  in  the  several 
counties  through  which  the  said  road  may  pass;*'  to  appro- 
priate land  for  "necessary  side  tracks,**  and  "a  right  of 
way  over  A4iBccnt  lands  Fufficient  to  enable  such  company  to 
construct  and  repair  its  road,**  such  company  having  located 
and  being  engaged  in  the  construction  of  Its  permanent 
main  road  along  the  north  side  of  a  town,  is  not  authorized 
to  appropriate  a  teir.pcrary  right  of  way,  for  a  term  of  three 
years,  along  the  soutJi  side  of  the  town,  to  be  used  as  a  sub- 
stitute for  the  main  track  while  the  same  is  In  course  of  coo- 
Btructlon.  Ohio  Supreme  Ct.  1860,  Cuiriir«.  Marietta  A 
Cincinnati  Ac  R.  R.  Co.  11  Ohio  St,  228. 


compulsorily,  within  the  time  for  complete 
ing  the  railtray  and  works,  any  lands  situate 
within  the  limits  of  deviation  for  the  pur- 
pose of  making  a  branch  railway.  Euh. 
1861,  Sadd  c.  Maldon  &c.  Bailw.  Co.  2  Eng, 
L.   d>  Eq.  410 ;  20  Lau  J,  N.  S,  102. 

70.  Interference  with  other  lines.  The 
right  of  a  railway  company  to  make  a  junc- 
tion with  a  prei  listing  railway  does  not  im- 
ply the  power  to  take  the  title  to  any  of  the 
lands  of  such  railway,  unless  that  is  indis- 
pensable to  effect  the  junction,  but  only  to 
enter  upon  such  lands  by  way  of  casement, 
for  the  purpose  of  effecting  the  junction. 
F.  Ch,  Ct,  1852,  Oxford  &c.  Railw.  Co.  r. 
South  Staffordshire  Bailw.  Co.  19  Eng.  Law 
&  Eq,  131;  1  Drewi^,  266. 

7 1.  The  mere  crossing  of  the  track  of  a 
horse  railroad  company  by  the  track  and 
cars  of  a  similar  company  (both  being  au- 
thorized to  lay  rails  on  the  same  place  by 
the  legislature,  and  bo'h  running  on  a  pub^ 
lie  highway,)  is  not  an  appropriation  of  the 
property  of  the  former  company,  but  only  a 
mode  of  exercising  the  public  right  of  trans- 
it on  the  highway.  N,  T,  Supreme  Ct, 
1861,  Brooklyn  Central  B.  R.  Co.  o.  Brook- 
lyn City  R.  R.  Co.  83  Barb.  420. 

72.  Honse.  In  a  statute  that  no  corpora- 
tion Ehould  take  any  meeting-house,  dweD- 
ing-house,  or  public  or  private  burying- 
ground,  without  the  consent  of  the  owners 
thereof^  the  teina  dwelling-house  refers  only 
to  the  house,  and  is  designed  to  include  no 
part  of  the  garden,  orchard,  or  curtilage.* 
Me.  Supreme  Ct  1860,  Wells  v.  Sommeraet& 
Kennebec  B.  B.  Co.  47  Me.  846. 

73.  Receiver.  That  a  railway  company 
will  be  restrained  from  taking  proceedings 
without  the  leave  of  the  court  under  the 
lands  clauses  consolidation  act,  to  take  pos- 
session of  lands  in  the  possession  of  a 
receiver  under  the  court.  Bee  Tink  t.  Bundle, 
10  Beav.  818. 


*  That  a  statute  which  forbids  a  rmtlroad  oempaBy  tnm 
"  invading  the  dwelling-house  of  any  fkve  pervon,  or  any 
space  within  sixty  feet  thereof,  without  the  consent  ni  the 
owner, "  will  not  be  construed  to  prohibit  a  railroad  company 
ftom  laying  out  its  road,  on  its  own  land,  within  sixty  fret 
of  a  dwelllng-hottse  on  the  land  of  another,-— eceBiohmcad  A 
York  River  R.  R.  Co.  c.  Wicker,  18  GratL  S76. 

That  to  entitle  the  owner  of  a  honse  to  oblige  a  ocflapanr 
to  take  a  hotue  and  premises  by  reason  of  the  company  re> 
quiring  a  portion  of  the  adjoining  land,  the  land  riioald  be 
appurtenant  to  the  house  at  the  time  of  the  notice  to  tveat, 
—see  Chcmbcrs  v.  Locdon,  Chatham  k  Dover  Eallw.  Co.  11 
Wuk.  Rep,  479. 
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74.  Under^onnd*  Proceedings  may  be 
had  against  the  owner  of  a  stratuQi  of  coal,  as 
contradistinguifihed  from  the  proprietor  of 
the  surface,  to  obtain  from  him  an  under- 
grotmd  right  of  way.  Pa,  Supreme  Ct  1862, 
Brown  tJ.  Corey,  43  Pa,  St  495. 

75*  Entry*  Where  a  railroad  company  are 
authorized  by  charter  they  are  not  liable  for 
entering  upon  the  adjoining  lands  and  occu- 
pying the  same  with  temporary  dwellings, 
stables,  and  blacksmith  shops,  provided  no 
more  is  taken  than  is  necessary  for  that 
purpose.  Pa.  Supreme  Ct.  1846,  Lauderbrun 
«.  Duffy,  2  Pa.  St.  898.  Compare  Standish  v. 
Mayor  of  Liverpool,  1  Drew.  1 ;  16  Eng.  L. 
A  Eq.  256. 

76.  That  the  necessity  of  appropriating 
any  particular  piece  of  land  is  committed  to 
the  discretion  of  the  company,  and  not  a 
matter  for  judicial  review,  except  in  gross 
cases.*  [2KY.  695.]  Ford  «.  Chicago  &c. 
R  R  Co.  14  Wu.  609 ;  Eldridge  t>.  Smith, 
84  Vb.  (5  Shav)\  484. 

77.  A  bond  filed  by  a  railroad  company, 
when  locating  their  road,  is  a  security  for  all 
damages  that  may  occur  firom  the  construction 
also ;  both  are  but  one  injury,  and  a  bond  filed 
for  one  is  therefore  a  security  for  all.  Pa, 
Supreme  Ct,  1862,  Wadhams  «.  Lackawanna 
&  Bloomsburg  R  R  Co.  42  Pa.  St.  3(j8. 

78*  The  offer  of  a  bond  by  a  railroad  com- 
pany is  an  assertion  by  one  of  the  parties  that 
they  cannot  agree  upon  the  damages  caused 
to  the  property  of  the  landowner,  and  the 
action  of  the  court  approving  the  sureties 
and  directing  the  bond  to  be  filed  involves 
an  adjudication  that  everything  had  been 
done  to  entitle  the  company  to  have  the  bond 
filed.    Ih, 

79.  Covenants  of  seizin  and  warranty, 


*  Under  a  ttatate  aathorising  a  company  to  take  fuch 
lands  at  thej  tAlnk  neoeBsary  for  the  porpows  of  the  act,  a 
landowner  may  have  an  ii^anctlon  restraining  the  company 
from  taking  hb  land  if  not  apparently  neoeaaary,  nnleaa  the 
oompaay  ahow  the  neoeaaity  which  they  rely  upon.  A 
general  affldarit  of  their  engineer  that  the  lands  are  or  wIU 
be  required  is  not  anffldent.  V.  Chan.  CL  1866,  Flower  t>. 
Ixmdon  Ac  BaUw.  Go.  9  J>r0w.  db8.V9»\U  Law  J,' IT, 3, 
540. 

It  has  been  held  that  the  exerdae  of  the  right  of  eminent 
domain  anthorlied  by  public  necessity  doea  not  extend  to 
eaaes  of  mere  public  convenience,  hence  a  atatute  author^ 
ixing  a  railroad  company  to  appropriate  landa  upon  which 
to  erect  freight  sheds  and  branch  railwaya,  for  the  purpose  of 
ooowenience,  will  be  Told.  Tenn.  Supreme  Ct.  1867,  Mem- 
pbla   rrelght  Ca  «.  Mayor  Ac  of  Memphis,  4  Ooldw. 
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though  running  with  the  land,  do  not  estop 
from  an  entry  on  the  hmd  to  build  a  railroad 
under  the  statute.  All  private  contracts  are 
subordinate  to  the  right  of  eminent  domain. 
Pa,  Supreme  Ct.  1863,  Brown  v.  Corey,  43 
Pa.  St.  495. 

80*  Effect  of  expiration  of  corporate 
powers.  After  the  expiration  of  the  time 
within  which  a  railroad  company  are  required 
by  charter  to  complete  their  road,  they  have 
no  authority  to  take  additional  lands  for  the 
extension  of  their  road,  unless  by  the  land- 
owner's consent.  Me,  Supreme  Ct.  1849, 
Peavey  v,  Calais  R.  R.  Co.  1  Am.  Pailw.  Cae. 
147 ;  80  Me,  498. 

81.  Where  a  railway  company  are  entitled 
to  retain  the  possession  of  lands  which  they 
have  taken,  they  must  also  be  entitled  under 
their  compulsory  powers  to  perfect  their  title. 
V,  Chan.  Ct,  1851,  Sparrbw  v.  Oxford,  Wor- 
cester &c.  Railw.  Co.  12  Eng.  L.  <t  Eq,  249; 
9  Hare^  436. 

82.  Possession.  A  railroad  corporation, 
under  the  Maine  statutes,  as  soon  as  their 
track  has  been  located,  may  take  immediate 
possession.  The  owner  of  land  taken  for  the 
road  by  such  location,  Mling  to  agree  with 
the  company  as  to  his  damages,  may,  at  any 
time  within  three  years,  apply  to  the  county 
oommissionerB,  who  shall  estimate  his 
damages,  and,  if  requested,  require  the  cor- 
poration to  give  security  for  their  payment. 
But  where  no  application  has  been  made  to 
the  coDunissioners  to  estimate  the  damages, 
an  action  of  trespass,  brought  within  three 
years  after  the  location,  against  the  company 
or  its  agent  cannot  be  maintained.  Me, 
Supreme  Ct,  1859,  Davis  v.  Russell,  47  Me, 
443. 

88.  In  the  case  of  a  temporary  occupa- 
tion by  a  railroad  company, — Held,  that  two 
years  was  not,  under  the  circumstances 
of  the  case,  an  unreasonable  time.  Nichols 
V.  Somerset  &  Kennebec  R.  R.  Co.  48  Me. 
856. 

84*  Where  the  language  of  the  statute 
(Iowa  act  of  1858,  c.  81)  authorizes  the 
company  to  enter  upon  the  land  if  they  shall 
first  pay  the  compensation  assessed,  pay- 
ment is  a  condition  precedent  to  the  right 
of  entry,  and  the  company  are  trespassers 
if  they  enter  pending  an  appeal  from  the 
assessment,  and  before  payment.  Iowa  Su- 
preme Ct.  1860,  Henry  v.  Dubuque  &c.  R  R 
Co.  10  latoa  (2  WUh.),  540.    Compare  Lang- 
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ford  9.  Brighton   Ac.  Railw.  Co.  4  Eng, 
Jtailw,  Coi.  69. 

85.  Where  a  railc^ay  company  have  com- 
plied with  the  provisions  of  section  85  of 
the  Land  Clauses  Consolidated  Act,  and 
entered  upon  and  taken  land  within  the 
prescribed  period  for  exercising  their  com- 
pulsory powers,  their  continuance  in  posses- 
sion after  the  prescribed  period,  without 
haying  the  compensation  assessed,  and  the 
land  conveyed  to  them,  is  not  unlawful,  and 
an  ejectment  cannot  be  maintained  against 
them  imder  such  circumstances,  Q.  B,  1851 , 
Annistead  v,  North  Staffordshire  Railw.  Co. 
15  Jur.  044 ;  4  Eng,  X.  <S>  Eq.  216 ;  20  Law 
J,  N.  8,  249 ;  Worsley  r.  South  Devon  Rail- 
way Co.  16  Jur.  970 ;  20  Law  J.  K  S.  254; 
4  Eng,  L.  S  Eg,  223. 

2.  Campmsation, 

80.  A  statute  authorizing  a  railroad  to 
take  land  in  invitumj  by  making  compensa- 
tion therefor,  is  constitutional.  27/.  Supreme 
Ct,  1859,  Johnson  v.  Joliet  &  Chicago  R  R. 
Co.  23  III.  202 ;  Col.  Supreme  Ct,  1868,  Con- 
tra Costa  &c.  R.  R  Co.  v.  Moss,  28  Cal 
828.  To  similar  effect  Concord  Railways. 
Greely,  17  K,  K  47;  Louisville  R  R  Co. 
V.  Chappell,  1  Bice,  888. 

87.  Befors  the  public  can,  against  the 
will  of  the  owner,  acquire  the  right  to  enter 
upon  and  permanently  occupy  his  land, 
needed  for  public  use,  the  value  must  be 
ascertained  by  legal  and  proper  process,  and 
be  paid;  or,  otherwise,  an  adequate  and 
safe  fund  must  be  provided  for  his  futiu^ 
compensation.'"  TTia.  Supreme  Ct.  1860, 
Powers  V.  Bears,  12  WU.  218. 

88.  A  private  corporation  so  taking 
land  must  tender  in  money  to  the  owner,  or 
pecson  interested,  the  amount  of  the  asce> 
tained  damages,  or  compensation  with  ex- 
penses, and,  upon  his  refusal  to  receive  it, 
should  deposit  it  with  some  proper  officer, 
or  person,  to  be  held  for  the  owner's  good, 
until  legal  settlement,  or  his  readiness  to 
accept  it.    lb. 

89*  An  act  amending  the  charter  of  a  rail- 
way company  is  void  in  so  far  as  it  author- 
izes the  taking  of  private  property  without 
providing  the  means  of  obtaining  oompen- 


*  WheUier  ihe  compensation  must  be  paSdJtni  aee  Shnte 
«.  Chicago  iko.  B.  R.  Go.  26  73.  436;  BomenrUle  ft 
iMton  B.  B.  Co.  8  BaUi.  Ch.  61. 


sation.  The  owner  of  land  taken  for  public 
use  is  not  to  be  driven  to  his  common-law 
remedy  by  suit.*  Wie.  Supreme  Ct  1858, 
Shepardson  e.  Milwaukee  &  Bcloit  R  R  Co. 
6  Wis.  605. 

90.  Arbitrators.  A  provision  in  the  charter 
of  a  railroad  corporation,  that  the  proprietor 
of  lands  proposed  to  be  taken  for  the  use  of 
such  corporation  shall,  if  he  claims  damages 
for  appropriation,  file  with  the  company  his 
claim  therefor ; .  tha^  the  company  shall  ap- 
point disinterested  men  to  award  them,  and 
that  if  either  party  is  dissatisfied  with  the 
award  such  party  may  appeal  to  a  juiy, 
affords  reasonable  opportunity  to  the  land 
owner  to  obtain  comx>ensation,  and  is,  except 
as  to  non-residents  and  persons  under  a  dis- 
ability, constitutional.  Ind.  Supreme  Ct. 
1855,  Albany  &  New  Balem  R  R  Co.  «.  Con- 
nelly, 7  Ind.  82. 

91.  A  statute  authorizing  the  compenea- 
tion  to  be  determined  by  the  agent  of  the 
company,  and  two  disinterested  freeholders 
chosen  by  him,  they  acting  ex  parte  and  in 
private,  is  unconstitutional.  Wie,  Supreme 
Ct.  1860,  Powers  v.  Bears,  12  Wis.  213. 

92.  The  right  to  damages  for  land  taken 
for  public  use  accrues  and  takes  effect  at  the 
time  of  taking,  tbongh  it  may  be  ascertained 
and  declared  afterwards.  That  time,  in  the 
case  of  railroads,  is  prima  facie  the  time  of 
filing  the  location.  Maae.  Supreme  Ct.  1843, 
Charlestown  Branch  Railw.  Co.  «.  County 
Commissioners  of  Middlesex,  1  ^lyi.  Badfe. 
Cos.  888;  7  Mete.  78;  1849,  Davidson  e. 
Boston  &  :&Iaine  R  R  Co.  1  Am.  BMw.  Cat. 
584 ;  8  Cush.  91 ;  Boynton  v.  Peterborough 
&  Shirley  R  R  Co.  1  Am.  Ballw.  Com.  595;  4 
Cuih.  467.  See,  also,  Meacham  v.  Fitcbbnig 
R  R.  Co.  4  Cush.  291 ;  Boston  &  Providence 
R  R  Co.  9.  Midland  Railw.  Co.  1  €hwf, 
860. 

98.  Proof  of  a  deed  of  land  with  a  privilege 
in  an  adjacent  canal  to  the  grantee  and  his 
heirs  and   assigns  forever,  is   vrima  /atii 


*  An  act  of  the  leglBlature,  which  proyidei  tbmt  the  cob- 
•equenlial  damagM  oocaiioned  to  th«  property  of  ioA- 
viduals  by  the  oonstmcUoa  or  ccntiotuuice  of  btMses 
heretofore  erected  by  a  railroad  ocmpany  orcr  tbctr  road, 
at  Its  InteTMCtlon  with  highways,  for  which  so  liability ' 
impoMd  upon  the  company  by  charter,  may  ba 
upon  the  petition  of  goch  indlvidnala,  prorldlng  no 
penaation  has  been  reoelTed  therefor,  is  within  the  ooa* 
stitntlonal  prorlslon  prohibiting  the  passage  of  retrospec- 
tire  Uws,  and  Is  therefore  roid.  JT.  B.  Sii9ertar  Ct  18*1, 
Towla  «.  Eastern  Railroad,  18  B.  B.  641 
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evidence  of  his  title,  and,  in  the  absence  of 
any  controlling  evidence,  authorizes  him  to 
recover  damages  for  the  destruction  of  the 
permanent  easement  by  the  construction  of  a 
ndlroad  by  which  the  canal  is  filled  up. 
l/oM.  Supreme  Cft.  1861,  Whitman  v.  Boston 
Ac.  R  R.  8  AOsn,  188. 

94.  One  who  purchases  land  on  a  railroad 
takes  it  earn  on&re^  and  cannot  recover  for  the 
original  taking ;  nor  is  a  relaying  of  the  track 
a  taking  of  his  property  within  the  constitu- 
tional provision,  so  as  to  entitle  him  to  com- 
pensation. If,  Y,  Supreme  Ct.  Sp,  T.  1852, 
Hentz  9.  Long  Island  R  R  Co.  18  Barb. 
646. 

Oo.  Questions  of  title.  Where  the  land  is 
taken  for  a  railroad,  the  commissioners,  ap- 
pointed merely  **  to  ascertain  the  compensa- 
tion,^' are  not  required  to  pass  on  questions 
of  title,  or  to  apportion  the  amount  of 
damages  among  several  claimants  of  the  pro- 
perty taken.  Cal.  Supreme  Ct,  1868,  Spring 
Valley  Waterworks  v,  San  Francisco,  23  Cei. 
484. 

96.  Infknts.  Where  a  railroad  corporation 
takes  the  private  property  of  infant  owners 
for  public  use,  it  is  excused  from  demanding 
a  relinquishment  from  such  owners  or  from 
offering  to  them  compensation,  although 
such  demand  and  offer  be  ordinarily  required 
by  their  charter  to  precede  such  taking  of  in- 
dividual property ;  and  if  the  company  have 
taken  possession  without  tmnecessary  damage 
or  encroachment,  the  infants  are  confined  to 
the  statutory  remedy  and  cannot  maintain  an 
action.  Ind,  Supreme  Ct  1862,  Indiana  &c. 
R  Co.  «.  Oakes,  20  Ind.  9. 

97.  Measure  of  Compensation,  Statutory 
provisions  for  the  assessment  of  damages  oc- 
casioned to  a  landowner  b^  the  taking  of 
land  for  a  railroad  extend  to  the  injury 
occasioned  by  the  interruption  of  the  propri- 
etor s  passage  from  one  part  of  his  land 
to  another,  as  well  as  to  any  other  injury 
which  may  be  caused  by  the  construction 
and  use  of  the  road ;  and  when  such  damages 
as  may  be  anticipated  from,  its  future 
construction,  if  it  has  not  been  made,  are 
assessed,  they  are  made  up  of  the  whole 
injury  done  or  expected  to  be  done,  including 
not  only  the  loss  of  the  use  of  the  land  pro- 
duced by  the  road,  but  the  probable  expense 
of  fences  and  the  diminution  of  the  value  of 
the  land  by  a  separation  from  each  other  of 
different  parts.     Me,    Supreme    Ct.    1850, 


Mason  «.  Kennebec  &  Portland  R  R  Co.  81 
Me,  215. 

98.  Under  the  Iowa  statutes,  the  right  of 
way,  not  the  fee,  is  to  be  appropriated 
and  compensated  for.  Iowa  Supreme  Ct. 
1855,  Henry  v.  Dubuque  &  Pacific  R  R  Co. 
2  Clarhe,  288. 

99.  Interpretation  of  statute.  Where  the 
words  of  a  ndlway  company^s  act  are  capable 
of  two  interpretations,  but  the  general  intent 
of  the  legislature  is  complete  indemnification 
to  the  party  whose  land  is  taken  by  the 
company,  the  court  will  incline  to  that  con- 
struction of  the  words  which  will  make  them 
consistent  with  the  general  intent.  Chancery^ 
1850,  Eton  College  J&ep,  15  Jur.  45;  20  La'w 
J.N,S.\, 

100.  The  Jury  are  to  take  Into  consider- 
ation the  injury  to  the  lands  not  taken,  to  the 
owner's  dwelling-house  on  the  estate,  the  sub- 
jection of  his  family  to  danger,  his  buildings 
to  risk  of  fire,  the  inconvenience  caused  by 
embankments  and  excavations,  and  deterio- 
ration of  his  lands  for  agricultural  purposes 
or  for  building  lots.  N.  J.  Supreme  Ct,  1850, 
Somerville  &  Easton  R  R  Co.  e.  Doughty,  3 
Zabr,  495. 

101.  The  amount  paid  to  a  landowner  as 
compensation  for  land  taken  for  a  railway 
and  for  injury  to  his  remaining  estate,  in 
pursuance  of  an  award,  covers  all  damage, 
known  or  contingent,  by  the  construction  of 
the  railway  on  the  lands  purchased,  and  all 
other  damage  from  the  construction  of  the 
railway  at  other  places,  which  is  apparent 
and  capable  of  being  ascertained  and  esti- 
mated when  the  compensation  is  awarded ; 
but  it  does  not  include  any  contingent  and 
possible  damage  which  may  arise  afterwards 
by  the  works  of  the  company  at  other  places 
which  can  not  be  foreseen  by  the  arbitrator. 
Q,  B,  1851,  Lawrence  v.  Northern  Railw.  Co. 
4  Eng.  L.  A  Eq.  265 ;  20  La/io  J.  N.  S.  298 ; 
6  Eng.  Bailw.  Com.  656;  16  Q.  B,  648. 
Compare  infra^  855,  &c. 

102.  Where  the  waters,  on  certain  low- 
lands, were  flowed  back  upon  the  plaintiff^s 
land,  by  reason  of  insufiicient  openings  in  a 
railway  constructed  across  such  lowlands, 
Jieldj  that  the  company  were  liable  to  make 
good  the  damages  sustained  by  pliintiff^ 
although  no  statute  required  them  to  make 
the  openings,  and  they  could  not  be  com- 
pelled to  do  so  by  writ  of  mandamus.  Q. 
B,  1851,  Lawrence  e.  Great  Northern  Rail- 
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way,  4  Mg.  X.  <fe  Uq,  266 ;  16  Q.  B.  648; 
6  iZ^.  iZaiZtf .  Cos,  656 ;  20  Zair.  J.  jV;  /S. 
298. 

103.  In  estimatmg  the  "  loss  or  damage  '* 
occasioned  to  a  land-owner  by  a  railroad 
company  whose  charter  requires  compensa- 
tion to  be  paid  for  damages  and  benefits,  in 
taking  the  right  of  way^  the  jury  may  esti- 
mate the  yalue  of  the  land  taken  by  the 
company;  the  deterioration  of  the  parcels 
isolated ;  the  alteration  of  arrangement  re- 
quired about  the  homestead;  the  loss  of 
time  and  expenditures  caused  by  any  in- 
crease of  care  or  distance  which  had  been 
occasioned ;  and  the  ii\jury  to  the  yalue  of 
thq  place  as  a  stand  for  a  public  house.  3, 
C.  Ct,  of  Appeals,  1852,  White  v.  Charlotte 
A  South  Carolina  R  R.  Co.  6  Bidt.  {Lato) 
47. 

104*  Where  the  arbitrators,  appointed  to 
assess  damages  for  land  taken  by  a  railroad, 
are  required  to  take  into  consideration  the 
advantages  to  be  derived  by  the  owner,  such 
damages  must  be  assessed  as  are  the  direct 
and  immediate  consequence  of  the  road,  to 
the  whole  tract  through  which  it  passes. 
The  exclusive  appropriation  of  a  part,  the 
inconvenience  arising  from  a  division  of  the 
proeprty,  or  from  increased  difficulty  of 
access^  and  the  cost  of  additional  necessary 
fencing,  are  alike  the  direct  and  immediate 
result  of  such  construction.  Pa.  Supreme  Ct, 
1860,  Watson  e.  Pittsburgh  &  ConnellviUe 
R  R  Co.  87  Fa,  St.  469. 

105.  The  market  value  of  the  land  taken 
ifl  the  proper  standard  to  be  adopted  in 
estimating  the  damages  occasioned  to  a  land- 
owner by  the  construction  of  a  railroad 
through  his  property.  In  addition  to  this, 
the  jury  may  allow  for  the  disadvantages  to 
the  land  from  the  manner  in  which  it  may 
be  cut  by  the  road  as  projected  or  con- 
structed. This  is  always  done,  unless  the 
advantages  to  the  whole  property  outweigh 
it;  in  such  case  the  amount  of  the  pre- 
ponderating advantages  will  stand  against 
the  value  of  the  property  taken,  or  other 
specific  injury  done.  Pa.  Supreme  Ct.  1864, 
East  Pennsylvania  R  R  Co.  «.  Hottenstine, 
47  Pa.  St.  28. 

106.  Evidence  is  also  admissible,  in 
such  a  proceeding,  as  to  what  the  prop- 
erty would  have  sold  for  before  and 
after   the   road    was   made    and    in    suc- 


cessful operation;    and  such   difference  in 
value  is  a  measure  of  damages.*    ift. 

107.  Fences  and  crossings.  Where  the 
law  casts  the  duty  of  maintaining  fences, 
crossings,  &c.,  upon  the  adjacent  land-owner, 
the  expense  of  doing  so  is  an  important  con- 
sideration, in  estimating  damages  for  the  land 
taken ;  and  this  expense  should  be  borne  by 
the  company,  in  addition  to  paying  the  value 
of  the  land,  for  otherwise  the  land  is  taken 
without  an  equivalent.  Vt.  Supreme  Ct.  1861, 
Quimby  «.  Vermont  Central  R.  R.  Co.  28  Vt. 
387 ;  If.  T.  Chancery,  1847,  Kjle  v.  Auburn 
&  Rochester  R.  R  Co.  2  Barb.  Ch.  489. 

108*  When  suitable  crossings  over  its  road 
between  the  different  parts  of  an  owner^s  land 
are  made  by  the  company,  the  jury,  in  assess- 
ing land  damages,  should  not  allow  the  ex- 
pense of  making  crossings  to  the  land-owner. 
N.  H.  Superior  Ct.  1849,  March  v.  Portsmouth 
&  Concord  R.  R  Co.  19  N.  H.  872.  To  the 
same  effect  see  Philadelphia  &c.  R  R  Co.  e. 
Trimble,  2  Am,  BaUw.  Cos.  245;  4  Whart. 
47. 

109.  A  jury,  in  assessing  damages  to  a 
land-owner  for  land  taken  by  a  railroad  com- 
pany, may  allow  the  actual  damages  incident 
to  taking  the  road,  arising  from  inconvenience 
in  crossing  the  railroad,  and  interference  with 
crossings  already  established,  which  the  land- 
owner has  sustained,  together  with  damages 
for  the  failure  or  neglect  of  the  company  to 
build  the  crossings  as  required  by  law,  but 
not  for  making  the  crossings  themsdves ;  the 
latter  being  a  duty  of  the  corporation.  Pa. 
Supreme  Ct.  1861,  East  Pennsylvania  Rail- 
road V.  Hcister,  40  Pa.  St.  58. 

110.  Bight  of  crossing  track.  The  com- 
pensation when  given,  fixes  the  rights  of  the 


*  On  tbe  trial  of  an  appeal  ttcm  the  award  of  damages  hj 
appraisers  for  land  taken  by  a  railroad  oompanj,  In  tbe  ooo- 
Btruciion  of  their  road,  evidence  or  the  price  paid,  or  amount 
received  for  land  In  the  neighborhood,  In  particular  In- 
stances, is  inadmissible ;  the  only  proper  test  is  the  opicioo 
of  wltnflssefl  as  to  the  valne  of  the  land  taken,  in  view  of  Its 
location  and  prodnctlveneas,  or  other  aeea,  not  q)ccalatiTe, 
or  its  market  value,  or  the  general  selling  price  of  land  In 
the  neighborhood.  Pa.  Supreme  Ct  1861,  East  Penn- 
sylvania Railroad  9.  Hlester,  40  Pa.  SL  58.  Bnt  eompan 
Shattuck  9.  Stoneham  Branch  R.  R.  Col  6  Alien,  119l 

The  opinion  of  witnesses,  In  regard  to  the  eettent  ^ 
damoQee  which  a  land-owner  will  sustain,  by  the  appro* 
priation  of  a  part  of  bis  land  for  tbe  constmctlon  of  m  rail- 
way over  it,  are  not  adndsaible ;  but  they  may  express  thdr 
opinion  of  the  value  qf  the  land.  Ohio  Sur-reme  Ct.  18SB, 
Atlantic  A  Great  Western  R.  R.  Go.  9.  Camiybell,  4  Ohio  SL 
608 ;  lae&i  Oleveland  k  Pittsburgh  R.  a  Go. «.  BaU,  6 
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paities,  upon  the  basis  of  its  estimation,  and, 
therefore,  when  an  estimation  is  had  upon  the 
footing  of  an  entire  severance  of  the  land,  and 
compensation  has  been  paid  for  the  want  of 
such  communication,  the  land-owner  has  no 
right  to  cross  the  track.  Exch.  1848,  Man- 
ning «.  Eastern  Counties  Railway  Co.  12  Meet, 
A  W.  278. 

111.'  Fences.  In  assessing  damages  for 
land  taken  for  a  railroad,  in  the  absence  of 
statutory  provision,  the  owner  is  entitled  to 
an  allowance  for  one-half  of  the  expense  of 
making  and  maintaining  the  partition  fence 
between  his  remaining  land  and  the  railroad. 
K  F.  Chancery,  1884,  Matter  of  the  Rensse- 
laer &  Saratoga  R  R  Co.  4  Paige,  558. 

112.  Under  a  statute,— e.g,  1 N,  Y,  Bev.  Stat, 
512,  art.  4, — ^providing  for  damages  to  the 
owner  of  the  land  through  which  the  road  is 
laid  out, — an  owner  along  whose  line  a  high- 
way is  laid  out,  without  taking  his  land,  is  not 
entitled  to  consequential  damages  for  the  ex- 
pense of  maintaining  a  fence,  which  no  longer 
will  be  shared  with  him  by  his  neighbor. 
JVl  T.  Supreme  Ct,  1838,  People  v.  Supervisors 
of  Oneida,  19  Wend.  102. 

11 3*  As  damages  incident  to  the  taking 
of  the  land,  the  party  is  entitled  to  an  allow- 
ance for  erecting  and  keeping  in  repair  fences 
along  the  road,  over  and  above  the  value  of 
the  land.  Wis.  Supreme  Ct.  1861,  Milwaukee 
&  IGssissippi  R.  R.  Co.  v.  Eble,  4  Chand.  72 ; 
Pa.  Supreme  Ct  1852,  Plank  Road  Co.  t. 
Ramage,  20  Pa.  St.  05;  Col.  Supreme  Ct. 
1856,  Sacramento  Valley  R.  R.  Co.  v.  MoflFatt, 
6  Cal.  74.  hid.  Supreme  Ct.  1858,  Evansville 
&c.  R  R  Co.  V.  Fitzpatrick,  10  Ind.  120 ; 
Same  «.  Stringer,  10  Ind,  551 ;  Same  9. 
Cochran,  10  Ind.  560. 

To  the  contrary  are,  Henry  v.  Dubuque  & 
Pacific  R  R  Co.  2  Clarhe,  288 ;  Kennedy  v. 
Dubuque  &  Pacific  R  R  Co.  2  Clarhe,  521 ; 
Kennett^s  Petition,  4  Fast.  189. 

114,  Private  way.  Under  a  statute  pro- 
Tiding  remedies  for  injuries  occasioned  by 
railroads  in  obstructing  highways,  bridges 
and  private  ways,  an  owner  cannot  be  deemed 
to  have  a  private  way  through  his  own  land, 
independent  of  his  right  to  the  land.  So, 
-where  a  railroad  company,  in  constructing 
their  road,  obstructed  a  pathway  which  the 
owner  had  made  for  his  own  use, — Held,  that 
these  matters  were  not  the  subject  of  action, 
but  that  such  obstruction  must  have  been 
taken  into  consideration  by  the  commission- 


ers in  making  their  award,  jy*.  J7.  Superior 
Ct,  1851,  Clark  v,  Boston  &  Montreal  R  R 
4  Ft>8t.  114. 

115.  Where  the  plaintiff  had  no  access  to 
his  land  except  over  the  land  of  his  grantor, 
— Held,  that  he  had  a  way,  by  necessity, 
across  such  land,  and  that  he  was  entitled  to 
maintain  an  action  against  a  railway  company 
for  obstructing  it.  If.  H.  Superior  Ct.  1858, 
Kimball  v,  Cochecho  R.  R.  7  Fost,  448. 

116.  One  who  has  a  right  of  way  across  a 
street,  not  a  public  way,  by  grant  from  the 
owner  of  the  fee,  cannot  recover  damages  of 
a  railroad  company  who  duly  locate  their 
road  over  and  along  said  street  and  over  said 
right  of  way.  Mok.  Supreme  Ct.  1858, 
Boston  and  Worcester  R.  R  Corporation  «. 
Old  Colony  R  R  Corporation,  12  Cueh. 
605. 

11  ?•  Severing  property.  Where  a  strip 
of  land  is  severed  from  the  rest  of  the  owner's 
land  in  laying  out  a  railroad,  not  only  the 
abstract  worth  of  the  land  is  to  be  estimated, 
but  compensation  wiU  be  given  for  the  efiiect 
of  the  severance  fi^m  the  remainder  of  the 
property,  and  for  loss  of  value  caused  by* 
the  appropriation  for  the  special  use  for  which 
it  is  taken.  Ohio  Supreme  Ct.  1856,  Cleve- 
land &  Pittsburg  R  R  Co.  1^.  Ball,  5  Ohio 
St.  668. 

118,  Where  railroad  corporations  have  an 
absolute  right,  under  authority  given  them 
by  statute,  to  take  land  for  the  use  of  a  rail- 
road without  any  exigency  to  erect  high 
fences  along  the  margin  of  their  track  on 
both  sides  so  as  to  prevent  the  passage  of  the 
adjoining  land-owner  to  and  from  the  difierent 
portions  of  his  estate,  the  land-owner  cannot 
rely  upon  such  anticipated  obstruction  as  a 
ground  of  damage  against  the  company  for 
taking  his  land.  Mass.  Supreme  Ct.  1858, 
Boston  &  Worcester  R  R.  Corporation  v.  Old 
Colony  R  R  Co.  12  Cush.  605. 

119,  A  land-owner  may  be  entitled  to 
damage  for  destroying  the  symmetry  of  his 
fields  if  the  change  in  their  shape  produced 
real  injury  to  the  farm.  Pa.  Supreme  Ct. 
1852,  Plank  Road  Co.  «.  Ramage,  20  Pa.  St. 
95. 

120,  Blasting.  The  damages  occasioned 
by  laying  out  and  making  a  railroad,  and 
which  the  commissionerB  are  bound  to  esti- 
mate, include  injuries  which  are  done  by  a 
railroad  corporation  to  buildings  near  the 
line  of  the  road  by  means  of  blasting,  in  a 
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proper  maimer,  a  ledge  of  rocks  through 
which  the  railroad  pasBes.  McLSt,  Supreme 
Ct,  1841,  Dodge  v.  Comity  commifisionerB  of 
Essex,  8  Mete,  880.  S.  P.  Vt,  Supreme  Ct 
1858,  Babin  «.  Vermont  Central  R  R  Co.  25 
Vt  868. 

121.  Incidental  i^Jaries.  Under  the  gen- 
eral statnte  with  regard  to  raitroadB,  which 
provides  that  railroad  companies  shall  pay  all 
damages  caused  by  laying  out  and  making 
their  roads,  the  incidental  injury  to  land  ad- 
jacent to  that  taken  and  belonging  to  the 
same  proprietor,  is  to  be  considered  in  assess- 
ing damages.  (7(9nn.  Supreme  Ct.  1857,  Im- 
lay  o.  Union  Branch  R.  R  Co.  26  Conn,  249. 

122.  The  charter  of  a  railroad  company 
provided  that  the  viewers  should  award  com- 
pensation to  those  whose  land  was  taken  *•*'  for 
the  damages  done  or  likely  to  be  done,  or 
that  have  been  or  may  be  sustained/'  Held^ 
that  such  remote  and  contingent  future  dam- 
age as  accidental  fire  from  locomotives,  was 
not  intended  to  be  estimated  or  paid  for.  The 
phrase  *'  damages  likely  to  be  done  "  provides 
for  any  damage,  direct  or  consequential,  but 
does  not  imply  that  which  is  speculative  and 
imaginary.  Pa.  Supreme  Ct.  1856,  Bunbury 
&  Erie  R  R  Co.  v.  Hununell,  27  Pa,  St  99; 
1857,  Lehigh  Valley  R  R  Co. «.  Lazarus,  28 
Pa.  St,  208. 

1 23«  Railroad  companies  are  liable  at  com- 
mon law  for  the  damages  done  by  fire,  occa- 
gioned  by  the  negligent  management  of  their 
locomotive  engines ;  and  for  the  risk  of  such 
damage,  no  compensation  can  be  allowed  at 
the  taking  of  the  land  for  the  construction  of 
the  road.*    lb, 

124.  An  owner  of  land  through  which  a 
railroad  passes  is  not  entitled  to  damages  for 
being  deprived  of  the  advantage  of  keeping 
off  others  from  his  neighborhood,  and  thus 
saving  himself  from  the  risk  and  annoyance 
of  their  proximity,  nor  by  reason  of  the  incon- 
venience and  delay  occasioned  by  having  to 
convey  his  manufactured  articles  across  the 
railroad,  and  of  the  obstruction  by  trains 
passing  along  it.    Pa.  Supreme  Ct.  1859,  Pat- 

f  ten  V,  Northern  Central  Railway  Co.  88 :  Pa. 
St  426. 

125.  An  individual  is  not  entitled  to  com- 
pensation  under  section  68  of  the  lands 

*  An  appralial  of  land  dunaget  is  a  bar  to  claims  for  in- 
jnrtes  by  fire  from  the  tngines  of  the  company.  Pa.  Su- 
preme (X  1848,  Bailroad  Go.  r  Teiser,  %  Jm.  Baiho.  Oa%. 
826.  8Pa.i»L8M. 


clauses  act,  1845,  providing  for  oompensatioii 
to  owners  of  land  which  is  injuriously  affected, 
for  injury  occasioned  to  his  lands  l}ing  neara 
railway  line  by  persons  in  the  trains  overlook- 
ing the  grounds,thus  rendering  them  leas  com- 
fortable and  secluded,for  the  walks  of  the  fam- 
ily and  visitors ;  nor  can  the  party  claim  com- 
pensation for  vibration  of  the  ground,  caused 
by  the  use  of  the  road,  the  statute  only  extend- 
ing to  damages,  caused  by  the  eonetruction  of 
the  works.*  Q,  B.  1 857,  Regina  «.  Southeast- 
ern Railway  Co.  29  Lato  Times,  124.  To  near- 
ly same  effect  is  Be  Penny,  7  BU.  <£:  B,  660. 

126.  The  owner  of  a  house,  none  of  whose 
lands  have  been  taken  for  the  purposes  of  the 
railway,  can  recover,  against  the  company 
who  constructed  the  railway,  compensation 
under  §§  6  and  16  of  the  railways  clauses 
consolidation  act,  1845,  in  respect  of  injuiy 
to  the  house  (which,  though  not  stmctura], 
depreciates  its  value),  caused  by  vibrati<m, 
smoke,  and  noise,  in  running  locomotives,  by 
another  company,  with  trains  in  the  ordinaiy 
manner  after  the  construction  of  the  railway. 
Exch,  Chan,  1867,  Brand  «.  Hammersmith  & 
City  Railw.  Co.  2  Law  Bep.  Q,B,  223;  86 
Law  J,  N.  S.  Q,  B,  189 

127.  An  individual  cannot  claim  damage 
of  a  railway  company,  in  respect  of  his  lands 
being  injuriously  affected,  by  reason  of  their 
track  crossing  a  public  highway,  near  his 
dwelling,  upon  a  level,  the  highway  being 
the  principal  approach  to  his  grounds.  K 
of  Lords,  1855,  Caledonian  Railw.  Co.  f. 
Ogilvy,  29  Ettg,  L.  <fe  Eq,  22. 

128*  Ihe  owner  of  land  through  which  a 
railroad  passes  is  not  entitled  to  damages  for 
the  increased  rate  of  insurance  which  he  may 
have  to  pay  because  of  the  danger  to  his 
property  from  locomotives.  Pa.  Supreme  Ct. 
1859,  Patten  «.  Northern  Central  Railw.  Co. 
83  Pa.  St.  426. 

1 29.  The  owner  of  a  tavern,  none  of  whose 
land  is  taken  by  the  railway,  is  entitled  to 
compensation  for  the  diversion  of  the  high- 
way ficom  his  premises,  and  for  prospective 
profits  from  unfinished  houses.  EIjkIL  CK 
1868,  Chamberlain  9.  West  End  Railw.  Co. 
&C.  11  Weeh  Bep.  472. 

180*  The  fact  that  the  works  of  the  rail- 
way company  rendered  a   passage,  which 

*  As  to  iojvBPj  from  TlbratloQ,  Ac,  long  alter  Iheoonstroe- 
tloo  of  the  works,  compare  In  J^e  Peony,  7  DUs  4  B.  €60 ; 
and  Croft  «.  London  A  North  Western  Rallw.  Ca  17  Lirm. 
JiJf.&Q.Al. 
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paased  plaintifrs  house  of  refreshment,  less 
conyenient  for  the  public,  by  which  plaintiff, 
a  lessee,  lost  customers,  is  not  a  ground  for 
compensation  under  section  68  of  lands 
clauses  consolidation  act.  Exch.  Gh.  1805, 
Hickets  r.  Metropolitan  Railw.  Co.  11  Jur, 
N,  8,  260;  84  Law  J.  N.  8,  Q.  B.  257;  13 
Wedi,  Sep.  455. 

Compare  London  &  North  Western  Railw. 
Co.  «.  Bradley,  6  Eng.  Railw,  Cos,  551. 

1 8 1  •  A  railroad  company,  which  constructs 
a  crossing  in  conformity  with  the  orders  of 
commissioners,  whose  decision  is  final  by 
statute,  is  not  liable  to  one  whose  land  abuts 
on  the  road,  for  direct  damage,  nor  by  reason 
of  a  change  of  grade  made  by  the  town  in 
consequence.  Such  an  owner  cannot  main- 
tain an  action  for  the  land  of  the  highway. 
Me,  8upreme  Ct.  1854,  Whittier  «.  Portland 
&c  Eennebec  R.  R.  Co.  88  Me.  26. 

182.  Use  of  highway*  Where  a  railroad 
company  removed  a  track,  already  existing 
in  a  public  street,  nearer  to  a  land-holder^s 
lot  so  that  it  came  over  his  line  which  ex- 
tended to  the  middle  of  th3  street,  this  was 
not  such  a  taking  of  his  land  as  to  endtle 
him  to  damages.  Pa,  8upreme  Ct,  1867, 
Snyder  v.  The  Pennsylyania  R.  R.  Co.  55  Pa, 
St,  840 ;  and  see  Farrand  v,  Chicago  &  N.  W. 
Railw.  Co.  21  Wis,  485. 

188.  Lands  li^nrionsly  affected.  In  Eng- 
land, where  railway  companies  are,  by 
statute  (8  &  0  Vet,  ch.  8,  §  68)  made 
liable  to  the  owner  of  all  lands  *'  injuriously 
affected  ^^  by  their  railways',  it  has  been — 
HM^  that  if  the  company  do  any  act  which 
would  be  an  actionable  injury  without  the 
protection  of  their  special  act,  they  are  liable 
under  the  general  statute.  Q,  B,  1851, 
Qloyer  v.  North  Staffordshire  Railw.  Co. 
5  Ehfig.  L,  &  Eq,  885 ;  15  Jur,  678 ;  20  Law  J. 
N,  8,  876;  Q,  B,  1841,  Queen  v.  Eastern 
Counties  Railw  Co.  2  Q.  B,  847. 

184.  The  words  '^  injuriously  affected  '^  in 
section  68  of  the  lands  clauses  consolida- 
tion act,  8  Vict,  c.  18,  comprehend  cases 
of  i]]^ury  independent  of  taking  land,  and 
are  not  limited  to  damage  sustained  by  per- 
sons whose  lands  or  a  part  of  whose  lands 
are  taken,  used,  or  directly  interfered  with, 
and  the  right  to  compensation  extends  to 
and  may  be  asserted  in  respect  of  consequen- 
tial damage.  Chancery,  1850,  East  &c.  Railw. 
Co.  V,  Oattke,  15  Jur,  261 ;  20  Law  J,  N,  8, 
217 ;  8  Macn,  <^  0.  155 ;  1851,  London  & 


Northwestern  Railw.  Co.  ».  Bradley,  15  Jur, 
680 ;  8  Macn,  &  0.  386. 

185*  Benefit*  From  the  value  of  the  land 
taken  for  a  railroad,  and  the  damages  inci- 
dent to  the  taking,  should  be  deducted  the 
benefits  accruing  to  the  owner  from  ^'the 
construction  of  the  road.'*  The  phrase  ''  the 
construction  of  the  road,'*  as  used  in  the 
charter,  does  not  mean  the  completion  of  the 
whole  work,  but  the  construction  of  that 
particular  portion  which  runs  through  the 
party's  land.  Wis,  Supreme  Ct,  1851,  MU- 
waukie  &  Mississippi  R.  R.  Co.  «.  Eble,  4 
Chand.  72.  Compare  Yicksburg  &c.  R.  R 
Co.  V,  Calderwood,  15  La,  Ann,  481. 

180,  In  assessing  the  yalue  of  land  taken 
by  a  railroad  company  for  the  purposes  of 
their  road,  the  commissioners  or  jury,  in  es- 
timating the  **  benefit  or  advantage  "  to  the 
owner,  should  take  into  consideration  the 
speculative  or  salable '  increase  in  the  value 
of  the  land  attributable  to  the  construction . 
of  the  road.  The  owner  is  to  be  assessed  for 
any  benefit,  without  exception,  that  he  may 
receive  from  the  construction  of  the  road. 
And  in  estimating  the  "loss  or  damage,"  the 
expense  of  fencing  along  the  line  of  the  road^ 
where  it  passes  through  fields,  should  be 
considered,  and  also  the  incidental  depre- 
ciation of  the  value  of  the  tract  by  reason  of 
the  road  passing  through  it.  8,  C,  Ct,  of 
AppeaUy  1852,  Greenville  &  Columbia  R.  R 
Co.  f>,  Partlow,  5  Bich,  (Law),  428. 

187.  Outlying  lots.  Land  appropriated 
by  a  railroad  company  under  an  implied 
right  derived  from  their  charter  and  the  pro- 
visions of  a  general  railroad  law,  and  used  as 
a  pl&ce  of  deposit  for  stone  and  earth,  is  a 
proper  subject  for  compensation,  although 
lying  beyond  the  legal  boundaries  of  the 
roadway,  if  necessary  to  the  construction  of 
the  road.  Pa,  Supreme  Ct,  1867,  East  Penn- 
sylvania R.  R  Co.  V,  SchoUenberger,  54  Pa, 
St,  144. 

188.  Minerals.  Where  a  railway  company, 
under  sections  77,  78,  and  70  of  the  railways 
clauses  consolidation  act,  1845  (8  &  0  Viet, 
ch.  20),— which  provide  tJiat  the  owner  of  a 
mine  under  land  on  which  a  railway  is  con- 
structed, desirous  of  working  his  mine,  should 
give  the  company  thirty  days'  notice  of  his 
intenrion ;  and,  that  the  company,  if  their 
railway  is  likely  to  be  injured  thereby,  may 
prevent  the  working  of  the  mine  by  making 
the   owner   compensation— purchases  land 
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for  the  purpoees  of  tho  road,  and  after  notice 
of  the  owner^B  intention  to  work  the  minerals 
under  the  road,  refuses  to  compensate  him 
therefor,  the  owner  is  entitled  to  get  the 
minerals,  although  thereby  the  surface  should 
be  caused  to  settle;  and  where,  under  such 
circumstances,  the  company  has  given  notice 
that  such  working  will  cause  the  surface  to 
settle,  the  owner  may  recover  the  value  of 
the  minerals.  Exeh,  Cham,  1860,  Great 
Western  Railw.  Co.  «.  Fletcher,  5  Hurl  &  N. 
689 ;  Q.F,Ko/  Lords,  1867,  Great  Western 
Railw.  Co.  V.  Bennett,  86  Law  J.  2^,  S, 
Q.  B,  188;  2  Law  Rep.  H.  of  L,  27. 

139«  The  act  of  congress  granting  a  right 
of  way  to  the  Central  Pacific  Railroad  Co. 
includes  a  right  of  way  over  mineral  lands ; 
although  mineral  lands  are  excepted  from 
the  grant  of  alteniate  sections.  CaL  Supreme 
Ot.  1864,  Doran  9.  Central  &c.  R  R.  Co.  24 
(M,  245. 

140.  A  railway  campsjiy  which  has  been 
condemned  to  pay.  for  land,  the  owner 
reserving  the  minerals,  are  not  liable  to  the 
land-owner  by  reason  of  his  inability  to  work 
a  mine  which  he  has  discovered  under  the 
railway.  The  conveyance  of  the  surface  of 
the  land  gives  to  the  grantee  an  implied 
right  of  support,  sufficient  for  the  object 
contemplated,  from  the  soil  of  the  grantor 
adjacent  as  well  as  subjacent.  H.  of  Lords, 
1856,  Caledonian  Railw.  Co.  r.  Sprot,  39 
Eng.  L,AEq  16;  2  Jur.  K  3.  628 ;  2  Macg. 
H.  L.  Cos,  449.  Compare  Midland  Railw. 
Co.  V.  Checkly,  Law  R  4  £^,  Cos.  19;  86 
Law  J.  JV.  S,  880. 

141*  The  measure  of  damages  in  a  case 
where  land  in  a  coal  mine  has  been  taken  for 
an  underground  railroad,  is  the  injury  done 
to  the  tract,  as  a  whole,  or  the  difference 
between  its  value  at  the  time  of  the  entry  and 
its  value  afler  the  completion  of  the  railroad. 
Pa.  Supreme  Ct.  1862,  Brown  «.  Corey,  43 
Pa,  St.  495. 

142.  The  owner  of  a  tide  mDl,  who  is 
also  the  riparian  proprietor  of  fiats,  from 
which  the  tide  wholly  ebbs,  between  his  mill 
and  navigable  water,  has  no  right,  either 
as  against  conterminous  proprietors  or  the 
public,  to^have  his  fiats  kept  open  and  unob- 
structed for  the  free  flow  and  reflow  of  the 
tide  water  for  the  use  of  his  mill  or  for  naviga- 
tion purposes.  The  adjoining  proprietors  may 
build  solid  structures  to  a  certain  extent,  and 
thereby  obstruct  the  ebb  and  flow  of  the  tide. 


if  in  90  doing  they  do  not  wholly  obstruct  the 
access  of  other  proprietors  to  their  houses  and 
lands ;  and  if  the  mill  owner  and  other  pro- 
prietors suffer  damage  therefrom,  it  is  damnum 
absque  injuria.  Therefore,  so  far  as  a  railroad 
erected  by  the  legislatare  affects  the  right  of 
the  claimants  to  pass  and  repass  to  and  from 
their  lands  and  wharves  with  vessels,  it  is  a 
mere  r^ulation  of  a  public  right  and  not  a 
taking  of  private  property  for  a  public  use, 
and  gives  no  claim  for  damages.  Mom. 
Supreme  Ct.  1849,  Davidson  v.  Boston  & 
Maine  R  R.  1  Am.  Railw.  Gas.  584;  8  CuA. 
91. 

148.  The  owner  of  wharves,  in  front  of 
which  a  railroad  is  located  according  to  law, 
cannot  recover  of  the  railroad  company,  as 
damages,  the  anticipated  depreciation  of 
the  wharf  property  because  the  access  th»«- 
to  is  made  dangerous  and  inconvenient 
Mass,  Supreme  Ct.  1858,  Boston  &  Worcester 
R.  R  Corporation  v.  Old  Colony  R  R  Cor- 
poration, 12  Cush.  605. 

144«  Interference  with  navigation*  In 
the  case  of  compensation  claimed  for  the 
building  of  a  railroad  between  a  navigable 
river  (jind  coal  mines,  whereby  the  river 
transportation  was  ii\jured  or  cut  off,  to  re- 
duce damages,  the  railroad  compafiy  may 
show  that  the  river  transportation  had 
lessened  in  value,  by  the  facilities  for  trans- 
portation furnished  by  the  railroad*  Ohio 
Supreme  Ct.  1856,  Cleveland  &  Pittsburgh 
R  R.  Co.  V.  Ball,  5  Ohio  St.  668. 

145.  —with  track  of  other  company.  In 
an  application  by  one  railroad  company 
against  another  company  for  damages  caused 
by  taking  the  petitioners*  land  under  legis- 
lative authority f  it  is  not  a  proper  considera- 
tion for  enhancing  the  damages,  that  the 
petitioners  own  a  railroad  extending  far 
into  the  interior,  and  are  doing  a  large  and 
profitable  business,  which  would  be  incom- 
moded by  the  track  and  conveniences  of  the 
respondents.  But  the  fact  of  the  proximity 
of  the  railroad  communication  with  tide- 
waters and  &  harbor,  and  the  consequent 
increased  value  of  the  property  for  any  and 
all  useM  business  purposes,  are  proper  coo- 
siderations  in  estimating  the  damages.  Mem. 
Supreme  Ct.  1858,  Boston  &  Worcester  R  R 
Corporation  v.  Old  Colony  R  R  Cotpora- 
tion,  12  Cush,  605. 

146.  —with  tnmpike  nwd.  In  ascertain- 
ing what  compensation  ought  justly  to  be 
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made  to  a  turnpike  company  for  granting  to 
a  railroad  company  an  easement  or  right  of 
way  across  their  road,  it  should  be  assumed 
that  the  railroad  company  would,  as  required 
by  law,  restore  the  turnpike  to  such  state  as 
Hut  unnecessarily  to  impair  its  usefulness. 
The  consideration  that  the  business  of  the 
turnpike  would  be  diminished  by  the  con- 
Btruction  of  a  railroad  along  the  same  gen- 
eral line  of  travel,  should  be  disregarded. 
Every  public  improvement,  from  the  neces- 
sity of  the  case,  must  affect  some  property 
favorably  and  some  unfavorably.  When  this 
effect  is  merely  consequential,  the  injury  is 
damnum  absque  injuria.  If  no  vested  rights 
have  been  violated,  and  the  turnpike  com- 
pany still  enjoy  all  the  rights  and  privileges 
secured  to  them  by  their  charter,  the  de- 
preciation of  their  property  does  not  fhmish 
a  legal  ground  of  remuneration.  N,  Y, 
Supreme  Ct.  1853,  Troy  &  Boston  R.  R.  Co. 
€.  Northern  Turnpike  Co.  16  Ba/Ht.  100 ;  S. 
P.  Matter  of  Hamilton  Avenue,  14  Id.  405. 
But  compare  Matter  of  Flatbush  Avenue, 
1  Barb.  286. 

147.  Occnpants  of  pnblle  lands.  The 
act  of  Congress  of  August,  1863,  giving 
railroad  companies  certain  rights  of  way 
over  public  lands^  refers  only  to  such  lands 
as  ore  vacant,  and  relinquishes  to  the  com- 
pany any  claim  for  compensation  that  might 
belong  to  the  United  States  as  proprietor, 
under  any  proceeding  under  the  state  law  to 
appropriate  the  land  for  public  use ;  but  any 
one  in  actual  possession  of  such  land,  though 
with  no  other  title  or  right  than  that  of  bare 
occupancy,  is  still  entitled  to  recover  from 
the  company  damages  for  the  land  taken 
from  him.  OaL  Supreme  Ct,  1863,  California 
Northern  R  R.  Co.  v.  Gould,  31  Cal  354. 

148.  Second  claim.  A  land-owner,  wno 
has  received  under  arbitration  prior  to  the 
passage  of  the  lands  clauses  act,  compensa- 
tion for  land,  and  "  in  respect  of  damages 
which  might  be  sustained  by  reason  of  making 
a  railway,'^  is  not  precluded  from  insisting 
on  a  further  compensation  for  future  unfore- 
seen damages  subsequently  sustained.  BefU$ 
Court,  1851,  Lancashire  &  Yorkshire  Railw. 
Co.  «.  Evans,  19  Eng.  L,  db  Eq,  395 ;  15  Beav, 
822. 

149.  Alteration  of  location*  An  inquest 
of  damages  for  the  location  of  a  railroad, 
precludes  the  owner  of  the  land  from  claim- 
ing additional  damages  for  the  same  original 


location,  upon  the  occasion  of  a  change  in  the 
location.  But  he  can  recover  damages  for 
the  alteration,  notwithstanding  the  legisla- 
ture authorized  the  alteration,  if  any  actual 
damage  or  injury  has  been  sustained  thei*eby, 
to  the  extent  of  such  additional  injury,  and 
no  more.  Md.  Ct,  of  Appeals,  1844,  Balti- 
more &  Susquehanna  R.  R  Co.  «.  Compton, 
3  GiU.  30. 

150.  Where  a  railroad  company,  upon  an 
award  of  commissioners,  have  recorded  the 
order  and  deposited  the  money  as  required 
by  section  eighteen  of  the  act  of  1850,  the. 
title  becomes  wholly  vested  m  the  company, 
and  no  longer  remains  in  the  former  owner. 
Hence  the  company  cannot,  by  changing  the 
route  of  their  road,  as  they  are  authorized  to 
do  by  section  twenty-three,  avoid  paying 
such  compensation,  on  the  ground  that  the 
premises  are  not  necessary  for  them.  JV.  F. 
Supreme  Ct.  {Sp,  T,  1854?)  Crowner«.  Wa- 
tertown  &  Rome  R.  R.  Co.  9  Eou>,  Pr,  467. 

151.  Release  of  damages.  The  right  of 
passage  which  a  railroad  corporation  acquires 
across  the  land  of  private  individuals  is  an 
interest  in  the  Isnd,  and  must  be  derived 
either  by  a  private  purchase  or  by  the  exer- 
cise of  the  power  of  eminent  domain,  vested  in 
them  by  the  state.  In  the  former  mode  of 
acquisition,  the  price  agreed  upon  must  be 
paid;  in  the  latter,  the  damages  must  be 
assessed  according  to  the  provisions  of  law. 
But  if  the  company  allege  that  the  damages 
have  been  released,  and  the  right  of  way 
surrendered  as  a  gratuity,  the  evidence  re- 
lied on,  to  such  end,  should  be  clear,  definite, 
and  uncontradicted.  Pa,  Supreme  Ct.  1867, 
East  Pennsylvania  R.  R.  Co.  v,  Schollenberger, 
54  Pa.  St,  144. 

152.  Effect  of  payment.  After  a  railroad 
has  lawfully  taken  lands  under  their  charter, 
and  the  damages  have  been  duly  assessed  by 
the  commissionerB,  and,  upon  appeal,  the  as- 
sessment has  been  confirmed  and  the  amount 
received  by  the  owner,  be  is  estopped  from 
setting  up  any  claim  against  the  company^s 
possession,  while  the  lands  are  used  for  any 
of  the  purposes  authorized  by  the  charter. 
Wis,  Supreme  Ct.  1857,  Dodge  v.  Bums,  6 
Wis,  514. 

158.  Evidence.  Where  damages  sustamed 
by  persons  from  the  construction  of  a  railroad 
over  their  land  are  to  be  assessed  by  a  jury, 
the  plans  and  estimates  of  the  company  for 
that  i>ortion  of  the  road  are  admissible  in  evi- 
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dence*  lU.  Supreme  Ct,  1850,  Jacksonyille 
A  Savanna  K  R  Co. «.  Kidder,  21  III  131. 

154.  Although  a  railroad  company,  in 
proceedings  before  a  jury  summoned  to  assess 
damages  for  land  taken  by  their  road,  will 
not  be  bound  by  the  verbal  representations 
and  promises  of  the  engineers  and  otheis, 
such  officers  may  be  examined  for  the  pur- 
pose of  explaining  the  plans  and  estimates. 
III.  Supreme  Ct,  1859,  Jacksonville  &  Sa- 
vanna R.  R.  Co.  «.  Kidder,  21  III.  131^ 

155.  A  duly  attested  copy  of  the  report 
^  and  estimate  of  county  commissioners,  on  an 

application  foe  damages  occasioned  by  taking 
the  petitioner's  land  for  a  railroad,  is  admis- 
sible in  evidence  for  the  respondents,  on  a 
hearing  before  a  sheriff's  jury,  to  estimate  the 
petitioner's  damages.  Mast,  Supreme  Ct,  1850, 
White  «.  Boston  &  Providence  Railroad  Cor- 
poration, 6  Cueh,  420. 

156.  In  such  case,  it  is  no  objection  to  a 
witness  that  he  had  been  a  viewer  to  appraise 
damages.    lb, 

157.  On  a  hearing  before  a  sheriff's  jury, 
to  estimate  the  damages  of  an  owner's  land 
taken  for  a  railroad,  the  order  of  the  county 
commissioners,  estimating  the  damages,  and 
directing  the  making  of  a  passage-way  for 
draining  the  petitioner's  premises,  the  wet- 
ting of  which  was  one  principal  ground  of  his 
claim  for  damages,  may  properly  go  to  the 
jury  with  other  papers  in  Uie  case.  Mcus,  Su- 
preme Ct,  1860,  Chapin  v.  Boston  &  Provi- 
dence Railroad  Co.  6  Cush,  422. 

158.  On  a  hearing  before  a  sheriff's  jury, 
for  an  assessment  of  damages  for  land  taken 
by  a  railroad,  the  respondents  may  prove  that, 
since  the  hearing  began,  they  have  located  a 
passenger  station  near  the  petitioner's  land, 
over  which  the  railroad  crossed.  Mcus,  Su- 
preme  Ct,  1863,  Shattuck  «.  Stoneham  Branch 
&c.  Railroad,  6  AUen,  115. 

8.  Pwrehaee  of  Lands. 

159.  Cannot  purchase  before  statate*    A 

railway  company  who  are  promoting  in  Par- 
liament a  bill  for  the  extension  of  their  line, 
which,  if  made,  will  pass  through  certain 
lands,  cannot  make  an  absolute  contract  for 
the  purchase  of  such  lands,  until  the  bill  is 
passed  Such  a  contract  would  be  ttZtra«ir«s.* 


*  Aa  to  what  oontnust  \b  oonditional  on  the  making  of  the  ' 
railroad,  tee  Preitoii «.  lirerpool  Ac  Bailw.  Co.  85  Sng,  L. 
itJSg^n;  Edinbarvh  *o,  Battw.  Go.  «.  PUllpo,  89  id.  41 ; 
88  Law  TtmMt  M6- 


Q.  B,  1852,  Gage  v.  Kewmarkct  Railway  Co. 
18  Q.  B.  457;  14  Eng,  L,  ^  Bq.  57 ;  21  Lam 
J,  N,  S,  398. 

100.  Arbitration.  After  disagreement 
with  an  owner,  and  the  commencement  of 
proceedings  against  him  for  appraisement,  it 
IS  competent  for  the  company  to  agree  with 
him  to  submit  the  question  of  value  and  dam* 
ages  to  arbitration.  An  award  under  soch  a 
submission,  performed,  would  be  a  puiehase 
within  the  statute.*  N,  Y,  Ct.  of  Appeah, 
1853,  Wood  «.  Auburn  &  Rochester  R.  R.  Co. 
8  JV.  r,  (4  Seld,),  160. 

161.  Purchase  of  bridge.  A  railroad  com- 
pany, authorized  by  its  charter  to  take  lands 
necessary  for  its  purposes,  and  whose  route 
crosses  a  stream,  may  purchase  a  private 
bridge  within  such  limits,  if  it  will  answer 
the  corporate  ends;  but  they  will  take  it 
subject  to  any  restrictions  in  respect  to  allow- 
ing free  passage  over  it  to  the  injury  of  a 
neighboring  toll-bridge,  under  which  the  pri- 
vate ownei-8  held  it  iV.  J.  A,  V,  Chan,  Ct 
1846,  Thompson  «.  N.  T.  &  Harlem  R.  R  Co. 
3  Sancff.  Ch,  625. 

162.  —  of  gravel  beds.  A  railroad  coipo- 
ration  may  enter  into  a  contract  to  sell  lands 
which  they  have  purchased  for  the  purpose 
of  having  gravel  dug  therefrom,  and  trans- 
ported, at  a  certain  rate  of  freight,  over  their 
road,  to  be  delivered  to,  and  used  by  a  third 
party,  and  may  enforce  specific  perfonnanoe 
in  equity.  Such  a  purchase  is  proper  as  a 
means  of  carrying  on  the  objects  of  their  bu- 
siness. Ma99,  Supreme  Ct,  1856,  Old  Colony 
R.  Co.  «.  Evans,  6  Oray^  25. 

163.  —  of  unnecessary  lands.  A  railroad 
company  has  no  power  to  buy  and  hold  lands 
situated  at  a  distance  from  its  road,  which  it 
does  not  want  and  cannot  possibly  use  in 
constructing  or  operating  its  road.  Wh.  Bth 
preme  Ct.  1861,  Waldo  v.  Chicago  &c  R  B. 
Co.  14  Wu.  575. 

164.  Fraud.  Representations  of  the  agents 
and  promoters  that  the  company  will  make 
crossings,  eta,  by  which  a  land-owner  is  in- 
duced to  grant  a  right  of  way  without  com- 
pensation, are  admissible,  in  connection  with 
the  company's  refusal  to  fulfill  such  promiaes, 


*  A  eontraet  to  mU  a  railroad  eompany  **  the  land  tbtj 
take  "  from  a  dedgnated  tract  at  lo  ntodi  par  fsot  lotafesc 
hj  nid  oompany.  held  to  Import  a  taking  by  the  company, 
under  their  compulsory  powers.  Ma«9.  Suprems  CL  IStt. 
Boston  A  Maine  H.  R.  «.  Babcock,  8  <  ndk,  8S8;  1  Awt. 
Raiho^  a  Ml. 
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as  evidence  that  the  grant  was  obtained  by 
fraud*  Upon  a  bill  in  equity  the  court  may 
set  aside  the  deed,  and  cause  compensation 
to  be  assessed  by  a  jury.  ^  Oa,  Supreme  Ct. 
1867,  Atlanta  &  West  Point  R  R  Co.  r. 
Hodnett,  86  Ga.  669.  But  compare  Western 
Railway  v.  Babcock,  6  Mete  {Mom.)  846 ;  1 
Am,  Bailw,  Cos.  865. 

165.  Effect  of  deed,  A  grant  of  land  to 
a  railroad  company  by  deed,  containing  the 
usual  coyenants  and  a  provision  that  the 
corporation  should  make  a  culvert  or  pass- 
way  for  cattle  under  the  road,  will  not  justify 
the  company  in  digging  a  ditch  in  the  ad- 
joining land  of  the  grantor  to  drain  the  pass- 
way.  N.  H.  Superior  Ct  1846,  HiU  «.  Boston 
&  Maine  R.  R.  Co.  IS  JH.  K  179.  But  com- 
pare, to  the  contrary,  Babcock  v.  Western  R 
R  Co.  9  Mete.  558. 

166.  A  condition  in  a  conveyance  of  land 
to  a  railroad  corporation,  that  they  shall  con- 
struct the  road  on  such  lands  within  a  limited 
time,  is  a  condition  subsequent;  and  the  title 
vests  in  the  corporation  immediately  on  the 
execution  and  delivery  of  the  deed.  The 
right  to  enter  and  construct  the  road  implies 
ownership.  Ct,  of  Appeals^  1854,  Nicoll  9. 
N.  Y.  &  Erie  R  R  Co.  12  N,  T,  (2  Kern.) 
121.  Compare  Douglass  9.  N.  T.  &  Erie  R 
R.  Co.  Clarhe,  174. 

167.  Where  a  corporation  obtains  a  con- 
cession to  enter  on  condition  of  refraining 
from  a  particular  injury  which  is  in  its  nature 
irreparable,  a  violation  of  the  condition  works 
a  forfeiture  of  the  license,  and  the  corpora- 
tion will  be  restrained  till  equity  is  done. 
Hence,  where  a  railroad  company  claimed  a 
right  to  construct  their  road  without  first 
making  compensation  or  giving  security  to 
the  land  owner,  alleging  that  he  had  given 
them  license  to  do  so,  provided  they  would 
<<  go-— high  enough  to  save  his  water-power," 
npon  a  breach  of  the  condition  as  to  the 
height  of  the  grade,  the  corporation  was  re- 
strained by  injunction  from  proceeding  with 
their  road,  until  they  had  given  security  for 
the  payment  of  damages  or  for  the  observ- 
ance of  the  condition.  Pa.  Svpreme  OL 
1867,  TJnangst's  Appeal,  55  Pa.  St.  128. 

108.  Price  includes  damages.  Where  a 
railroad  company  purchase  land  which  they 
might  take  by  compulsion,  it  will  be  pre- 
Bomed  that  contingent  damages  are  taken 
into  account.  Vt,  Supreme  Ct.  1 855,  Norris  v, 
Vermont  Central  R.  R  Co.  28  Vt.  99. 


169.  A  gttpnlation  of  a  railroad  company 
to  restore  the  surface  of  the  adjoining  land, — 
Beld^  to  contemplate  a  restoration  available 
for  all  purposes  for  which  the  land  could  be 
used,  not  merely  for  the  purposes  of  the  then 
existing  occupancy.  Harby  i;.  The  East  & 
W.  L  Docks  &c.  Co.  1  De  Qcz  M.  &  0.  290. 

170.  Wliero  a  contract  of  purchase  entered 
into  by  a  railway  company  and  a  land  owner 
omitted  to  name  any  time  for  completion, — 
Held^  that  the  contract  was  to  be  performed 
within  a  reasonable  time,  as  between  two 
private  persons.  BolU  Ct.  1862,  Baker  v. 
Metropolitan  Railw.  Co.  82  fMV>  J.  N.  S.7; 
9  Jur.  Jf.  A  61;  7  Xaw  Tmes.N.  S.  494;  11 
Weeh.  Bep.  18. 

171.  A  recital  in  a  contract  that  the  com- 
pany desire  to  purchase  for  the  purpose  of 
constructing  a  railroad  according  to  a  desig- 
nated plan  does  not  bind  them  to  construct 
it  according  to  such  plan.  Chan.  1846, 
Breynton  v.  London  &  North  Western  Railw. 
Co.  2  Coop.  Ch.  Cos.  198;  11  Jur.  28. 

172.  Entry.  Proof  that  the  owner  of  the 
land  had  agreed  to  sell,  but  had  refused  to 
convey,  although  the  company  had  tendered 
the  price,  does  not  justify  their  subsequent 
entry,  so  as  to  defeat  the  owner's  claim  to  an 
award  of  compensation  under  the  statute. 
Mass.  Supreme  Ct.  1861,  Whitman  v.  Boston 
&  Me.  R  R  8  AUen  188. 

17  8.  But  even  a  very  short  period  of  clear 
acquiesence,  fairly  leading  the  company  to 
infer  that  he  intends  to  waive  present  pay- 
ment, will  conclude  the  owner  from  afterward 
stopping  the  company  in  the  progress  of  their 
works  or  the  running  of  the  road.  Vt.  Su^ 
preme  Ct.  1860,  McAulay  v.  Western  &c.  R. 
R.  Co.  83  Vt.  811.  Bee  also  Hudson  v.  Leeds 
&  Bradford  Railw.  Co.  15  Jur.  946 ;  20  Law 
J.  JV:  S.  486. 

174.  The  company  should  not  be  enjoined 
from  running  its  track  over  the  plaintifTs 
land  before  compensation  is  made,  if  it  ap- 
pear that  they  laid  the  track  over  his 
land  at  his  request  and  upon  his  promise  to 
give  them  a  right  of  way,  although  the  pro- 
mise was  not  in  a  form  to  be  binding  at  law 
or  as  the  ground  for  decreeing  specific  per- 
formance. Wis.  Supreme  Ct.  1861,  Pettibone 
f>.  La  Crosse  &c.  R  R  Co.  14  Wis.  448.  And 
see  Doe  v.  North  Staffordshire  Railw.  Co. 
15  Jur.  944  ;  20  Law  J.  JV:  S.  249. 

1 75.  Forfeitnre.  Where  land  is  conveyed 
to  a  railroad  company  upon  the  condition 
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that  the  road  shaU  be  maintained,  the 
grantor  cannot  insist  on  a  forfeiture  because 
merely  of  a  change  in  the  ownership  of  the 
road ;  but  a  conveyance  of  the  land  by  the 
company  to  others,  for  priyate  uses  wholly 
incompatible  with  the  use  as  a  railroad,  and 
the  consequent  non-user,  will  work  a  for- 
feiture. Ky,  Ct.  of  Appeals,  1866,  Hall  v. 
Hiles,  2  Bush,  582. 

176.  Where  the  owner  of  land  and  the 
company  agree,  that  the  company  may  enter, 
and  that  the  compensation  should  be  deter- 
mined by  award,  within  a  fixed  time,  and  if 
not  paid,  the  license  to  enter  should  cease 
and  the  works  of  the  company  remain  the 
property  of  the  land  owner  as  if  the  company 
had  entered  in  its  own  wrong,  the  court  will 
not  interpose  by  injunction  against  the  com- 
pany to  enforce  such  a  forfeiture.  Ohio  Bu- 
preme  Ct.  1850,  Coe  v.  Columbus,  Piqua  & 
Indiana  R.  R'  Co.  10  Ohio  St,  872,  411. 

177.  Forfeiture  may  be  waived  by  delay 
and  by  requiring  the  company  to  fence. 
JV:  r.  Sttprerne  Ct,  1852,  Ludlow  tJ.  N.  Y.  & 
Harlem  R.  R  Co.  12  Barb,  440. 

178.  One  who  purchased  laud-subject  to 
the  company^s  right  of  way  over  a  part  of  it, 
after  a  part  had  been  overflowed  in  conse- 
quence of  their  building  embankment, — 
Ifeldj  not  entitled  to  maintain  an  action  for 
the  injury  to  the  healthiness  of  his  dwelling, 
it  not  appearing  that  the  dwelling  was 
erected  before  he  purchased  the  land.  III. 
SupretM  Ct,  1866,  Illinois  Central  R.  R.  Co. 
c.  Allen,  89  lU,  206. 

4.    Remedies  of  land-owners, 

179.  Cnmulatire  Remedy.  The  charter  of 
a  railroad  company  required  them  to  build 
certain  bridges  and  ways,  and  provided  that, 
in  case  of  omission  of  this  duty,  the  land- 
owner might  build  the  bridges  and  recover 
their  value, — Held^  that  such  remedy  was 
merely  cumulative,  and  did  not  affect  the 
liability  of  the  company  to  an  action  of  tort 
N,  J»  Supreme  Ct,  1864,  Green  r.  Morris  & 
Eflsex  R  R  Co.  4  Zahr,  486. 

180*  In  a  suit  by  the  proprietor  of  an 
abutting  lot  for  damages  done  by  a  railroad 
company  laying  their  track  in  the  public 
street,  without  making  compensation  to 
plaintiff,  the  past  damages  may  be  assessed, 
but  the  permanent  damages  to  accrue  from 
the  continued  use  of  the  land  by  the  company 
can  be  ascertained  only  in  the  statutory 


mode.  Wis,  Supreme  Ct.  1861,  Ford  f. 
Chicago  &c.  R  R  Co.  14  Wie,  609. 

181.  Actions.  A  railway  company  is  liable, 
by  action,  for  doing  what  their  act  of  incor- 
poration does  not  authorize,  or  doing  what 
it  does  authorize,  improperly.  Eixxh.  1842, 
Turner  v.  BheflSeld  &  Rotherham  Railw.  Co. 
10  Mees,  db  W.  426.  And  eee  Turner  c.  Shef- 
field &c.  Railw.  Co.  10  Mees,  A  F.  435 ;  3 
Eng.  BaUw.  Cae.  222. 

182.  If  a  railroad  company  takes  lard 
without  the  consent  of,  or  compensation  to, 
the  owner,  they  are  liable  in  trespass  for  the 
taking.  But  only  the  then  owner  of  the 
land  taken,  and  not  a  subsequent  purchaser, 
can  maintain  the  action.    N,  J,  Supreme  Ct 

1861,  Central  R  R  Co.  v.  Hetfield,  5  Dvtdi, 
206. 

188.  If  a  private  way  be  obstructed,  the 
remedy  is  to  sue  for  penalty  under  the  rail- 
ways clauses  consolidation  act,  or  to  brirg 
an  action  under  the  statute  for  special 
damage.  But  an  action  upon  the  case  for 
the  obstruction  cannot  be  maintained  except 
in  the  case  of  special  damage,  which  is  ex- 
pressly saved  by  the  statute.  Q.  B.  1861, 
Watkins  «.  Great  Northern  Railw.  Co.  6 
Eng,  L.  &  Eq,  179;  20  Lavt  J.  N,  & 
891. 

184.  Damage  arising  from  the  improper 
user  of  land  taken  by  a  railway  company,  i.  e. 
negligence  in  the  care  and  management  of 
the  line,  not  in  the  construction  of  the 
works, — is  properly  the  subject  of  an  action, 
and  not  of  a  proceeding  under  the  railways 
clauses   compensation   act.      Exeh,    Cham. 

1862,  Bagnall  t,  London  &  Korth  Western 
Railw.  Co.  9  Jvr.  If,  /S^.  254 ;  1  Burl,  d  C. 
544 ;  9  Law  Times  N.  S,  419. 

185.  The  owner  of  the  fee  of  a  highway 
may  maintain  ejectment  to  recover  the  street, 
against  a  railroad  company  who,  without 
making  compensation,  use  the  street  for  their 
roadway.  [16  N.  T.  97 ;  24  Id.  655 ;  14 
658.]  JV:  r.  a.  qf  AppeaU,  tse2,  Wager  r. 
Troy  Union  R  R.  Co.  25  JV.  T.  626.  Compare 
Lozier  t,  N.  Y.  Central  R  R  Co.  42  Bar^, 
466. 

^  186.  Evidence.  In  an  action  of  trespass, 
brought  by  a  landowner  against  a  railroad 
corporation  for  ccnstructing  a  road  on  his 
land,  the  onus  is  upon  the  company  to 
justify  by  showing  that  the  land  ie  covered 
by  the  authorized  location.  The  location 
filed  by  the  company  is  conclusive  evidence 
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of  the  land  taken,  but  a  plan  or  map,  made 
a  part  of  the  description  and  filed  with  the 
location,  may  be  referred  to  for  explanation 
merely.  Ma^s,  Supreme  Ct,  1854,  Hazen  v. 
The  Boston  &  Maine  Railroad,  2  Gray, 
674. 

187.  A  company  who  enter  upon  land  to 
construct  their  road  before  the  time  for 
filing  the  location  of  their  line,  are  liable 
as  trespassers,  if  the  location  when  filed  does 
not  cover  the  land  so  entered  upon.    Ih, 

188.  DefectiTe  construction.  The  rule 
that  the  assessment  of  compensation  for 
land  taken  for  a  railway  is  deemed  to  coyer 
all  damages  whether  foreseen  or  not,  and 
whether  actually  estimated  or  not,  which 
result  from  the  proper  construction  of  the 
road,  does  not  prevent  holding  a  railroad 
company  liable  to  an  action  for  damages 
resulting  from  the  defective  eongtruetion  of 
their  road, — e,  g.  where  the  plain tifTs  mead- 
ows were  injured,  in  consequence  of  the 
insufficient  culverts  in  the  defendant's  road, 
there  being  no  impediment  to  the  construc- 
tion of  proper  ones.  Stiitable  bridges  and 
culverts  to  convey  the  water  across  the  rail- 
way, at  or  near  the  places  where  it  naturally 
flows,  are  necessary  to  the  proper  construc- 
tion of  the  road,  except  where  they  cannot 
be  made,  or  where  ihe  expense  of  making 
them  is  greatly  disproportionate  to  the 
interest  to  be  preserved  by  them.  If,  H, 
Supreme  Ct.  1807,  Johnson  «.  Atlantic  &  Bt 
Lawrence  R.  R  Co.  86  If.  H.  669. 

189.  Blasting.  A  railroad  company  is 
liable  to  an  adjoining  proprietor  for  ii^ury 
occasioned  to  his  property  by  blasting,  done 
under  the  supervision  of  its -contractors,  while 
engaged  in  the  performance  of  their  contract 
in  the  manner  stipulated.  Ohio  Supreme  Ct, 
1864,  Carman  «.  Steubenville  &  Indiana  R.  R. 
Co.  4  Ohio  St.  899. 

190.  Although  a  railroad  corporation 
have  a  right  to  throw  stones,  by  blasting  in 
a  proper  manner,  upon  adjoining  lands,  still, 
it  is  their  duty  to  remove, the  stones  thus 
thrown  upon  the  adjoining  lands,  in  a  rea- 
sonable time ;  and  if  they  fail  so  to  remove 
them,  they  will  be  liable  for  the  damage  or 
injury  that  the  owner  of  the  land  sustains 
in  consequence  of  such  neglect  of  removal. 
Vt.  Supreme  Ct,  1858,  Sabin  v,  Vermont 
Central  R.  R.  Co.  26  Vt  868. 

191.  Where  the  damage  done,  by  blasting 
rocks^  or  in  any  similar  mode,  in  the  course 


of  the  construction  of  a  railway,  is  done  to 
land,  a  portion  of  which  is  taken  by  the 
company,  under  compulsory  powers,  this 
damage  will  not  lay  the  foundation  of  an 
action  in  any  form,  as  it  should  be  taken 
into  account,  in  estimating  the  compensa- 
tion to  the  land-owner,  for  the  portion  of 
land  taken.  [3  Mete.  880]  Mass.  Supreme  Ct, 
1866,  Brown  v,  Prov.  &c  R.  R.  Co.  5  (?ray, 
86. 

192.  Consequential  damage.  In  the  ab- 
sence of  special  laws,  corporations  acting 
within  their  powers  of  taking  land,  and 
with  due  care,  are  not  liable  for  consequen- 
tial damage.  Vt,  Supreme  Ct.  1866,  Hatch 
V.  Vermont  Central  R.  R.  Co.  28  Vt.  14S. 
See  also  Monongahela  Nav.  Co.  v.  Coon,  6 
Watts  &  S.  101. 

198.  Where  a  railroad  company,  in  the 
course  of  the  construction  of  the  road,  turned 
a  stream  of  water,  which  by  their  charter 
they  might  do,  restoring  it  to  its  former 
state,  as  near  as  practicable,  and  the  new 
channel  was  properly  guarded,  so  far  as 
could  be  perceived,  at  the  time  of  turning 
it, — HeLAy  that  the  company  were  not  obliged 
thereafter  to  watch  the  operation  of  the 
water,  and  take  precautions  to  prevent  its 
encroaching  upon  the  acyoining  lands.  Vt, 
Supreme  Ct.  1866,  Norriso.  Vermont  Central 
R.  R.  Co.  28  Vt,  99. 

194.  And  the  rights  and  duties  of  the 
company,  in  such  case,  are  precisely  the 
same  a!s  if  the  land  had  been  condemned, 
by  proceedings  in  inviitfam^  under  the  statute. 
lb, 

195.  The  damages  which  commissionerB 
are  to  appraise  in  the  construction  of  a  rail- 
road, are  those  arising  to  the  land-holder 
from  a  proper  construction  of  the  road  in  a 
prudent  manner;  these  must  be  deemed  to 
have  been  taken  into  account  in  the  assess- 
ment of  his  land  damages,  and  cannot  be 
made  the  ground  of  recovery  in  a  subsequent 
action.  But,  if  the  company,  in  the  con- 
struction of  their  road,  are  negligent  in  the 
exercise  of  the  rights  conferred  upon  them, 
whereby  a  land-owner  is  injured,  it  is  not  to 
be  presumed,  in  the  absence  of  proo^  that 
the  damages  thus  occasioned  were  taken 
into  consideration  by  the  commissioners; 
and  if  it  is  not  shown  that  such  damages 
were  allowed,  they  should  go  to  a  jury  for 
settlement.  Vt.  Supreme  Ct,  1866,  Clark  o, 
Vennont  &  Canada  R  R  Co.  28  Vt,  108. 
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196«  A  railway  company  being  about  to 
construct  their  line  over  certain  land  of  A.,  it 
was  by  agreement  referred  to  an  arbitrator 
to  t:x.  the  amount  of  money  to  be  paid  by 
them  to  A.,  as  the  price  of  the  land  to  be 
purchased,  as  well  as  for  the  injury  done 
to  his  remaining  estate  by  severance  or 
otherwise,  and  to  determine  what  bridges, 
arches,  culverts,  Ac,  should  be  made :  Held^ 
that  the  compensation  awarded  under  such 
reference  related  only  to  damage,  known  or 
contingent,  by  reason  of  the  construction  of 
the  railway  on  the  lands  purchased,  and 
to  other  damage  arising  from  the  construc- 
tion of  the  railway  at  other  places,  which 
was  apparent  and  capable  of  being  ascer- 
tained and  estimated  at  the  time  when  the 
compensation  was  awarded,  and  did  not 
embrace  also  all  contingent  and  possible 
damages  which  might  arise  afterwards,  by 
the  works  of  the  company  at  other  places. 
<2.  jB.  18SH,  Lawrence  v.  Great  Northern 
Railw.  Go.  15  Jur.  652 ;  20  Law  J,  N.  8.  298. 

197.  Timeofralnation.  In  estimating  the 
damages  to  a  land-owner,  sustained  by  reason 
of  the  location  of  a  railroad  over  a  portion  of 
his  land,  the  value  at  the  time  when  the  land 
was  taken  is  to  be  rej^ardcd ;  and  if  payment 
is  delayed,  interest  from  that  time  may  be 
added.  [4  Gush.  291 ;  15  Pick.  1C8 ;  18  Gray, 
546;]  Mass.  Svprcme  Ct.  1863,  Whitman©. 
Boston  &  Maine  Railroad,  7  Alleri^  818. 

198.  Ii^Jnnctlon  against  taking  private 
property.  Where  a  company  are  authorized 
to  construct  corporate  works  and  to  take  pri- 
vate prcperty  upon  the  performance  of  cer- 
tain conditions  precedent,  their  entry,  for 
such  purpose,  is  a  proper  subject  for  an  in- 
junction, if  the  condition  is  not  performed. 
And  it  is  no  objection  to  granting  an  injunc- 
tion, that  the  defendant  acts  under  the  au- 
thority of  a  law,  if  he  exceeds  or  abuses  his 
power,  or  if  the  law  is  unconstitutional.  But 
the  writ  will  not  be  granted  if  there  is  a  rea- 
sonable doubt  of  the  validity  of  the  law,  or 
of  the  proper  exercise  of  the  power  it  confers ; 
nor  where  there  is  a  discretionary  power  given 
and  exercised  with  judgment,  and  within  the 
line  prescribed.  In  such  cases,  a  party  com- 
plaining will  be  referred  to  his  remedy  at  law, 
or  to  the  special  tribunal  created  by  the  law 
which  gives  the  authority  to  do  the  act.  Third 
Ore,  (JV.  J.)  1880,  Bonaparte  v,  Gamden  & 
Amboy  R.  R.  Co.  BaldtD,205. 

199.  An  injunction  will  lie  to  restrain  a 


railroad  company  from  making  a  peim&nent 
appropriation  of  the  plaintiffs  land,  as  by  the 
erection  of  a  warehouse,  Ac.,  thereon,  not  au- 
thorized by  their  charter.*  S,  C.  Ct,  of  Ap- 
peals, 1855,  Birch  <?.  Wilmington  &  Manches- 
ter R.  R  Co.  8  Hich,  (Eq.)  46. 

200.  Other  remedy.  A  court  of  equity 
will  not  restrain  a  company  from  constrnct- 
ing  their  works  upon  the  plaintifi^s  land, 
when  the  charter  provides  a  mode  for  the 
land-owner  to  obtain  an  appraisal  of  compen- 
sation, and  he  has  not  resorted  to  it.  Ind. 
Supreme  Ct.  1855,  New  Albany  &  Salem  R 
Co.  tJ.  Connelly,  7  Ind,  32. 

201.  Where  a  mere  question  of  title  was 
in  dispute,  and  it  was  not  shown  that  the 
plaintiff  might  not  have  remedy  by  ejectment. 
Held,  that  he  was  not  entitled  to  an  injunc- 
tion. V.  Ch,  Ct.  1851,  Webster  t.  South  East- 
em  Railway  Co.  6  Eng.  Railw,  Cas.  698;  20 
Law  J,  N,  5.  194;  1  Sim.  K.  8.  272. 

202.  A  fter  a  railroad  has  been  constructed 
over  the  plaintiff's  land,  although  posfeession 
was  obtained  by  fraud,  injunction  is  not  the 
proper  remedy,  but  if  the  company  are  tres- 
passers in  using  the  right  of  way,  the  remedy 
is  at  law.  Chane,  1886,  Deere  v.  Gnesti  1 
Mylne  db  C.  516. 

5.  The  title  or  easement  acquired. 

208.  The  tenure  of  railroad  corporations 
in  the  lands  taken  for  the  construction  of 
their  roads,  is  in  the  nature  of  a  tmst  for 
public  use,  subject  to  the  supervision  of  the 
government.  Mich,  Supreme  Ct  1862,  Swas 
V.  Williams,  2  Mich,  424. 

204.  Exdiif  ive  right.  A  railway  company 
have  the  right  at  all  times  to  the  exclusive 
occupancy  of  the  land  taken  for  their  road, 
and  the  right  to  exclude  all  concurrent  occu- 
pancy by  the  former  owners,  in  any  mode 
and  for  any  purpose.!    Vt,  Supreme  Ct.  1858, 

*  Bee  also  Stone  «.  CommercUI  Railway  Cok  1  Riff.  Jlaiho, 
Cob.  875;  9  Sim.  CSi ;  London  k  Blnninghrm  Balhray  Ob. 
«.  Grand  Junction  Canal  Co.  1  Xhg.  Xalhc.  Cos.  SS4; 
Prieailey  r.  Mancheater  A  Leeds  Railway  Co.  S  Id.  IM; 
Webb  «.  Manchester  k  Leedi  Railway  Cou  1  Id.  676 ;  4  JTyi 
dt  C.  11<L  Compare  Gordon  «.  Cheltenham  Ac  EaOw.  Co. 
8  Fn(f.  Sailw.  Co:  800. 

An  injunction  was  granted,  at  the  inlt  of  a  Etate,  to  r»> 
strBln  a  railroad  company  frcm  filling  up  a  part  of  a  csnal 
belonging  to  the  State,  and  erecUng  sn  arch  orcr  It  which 
would  obstruct  Its  use,  although  It  appeared  that  this  poitka 
of  the  canal  had  lain  In  a  state  of  abandonment  for  maay 
years.  Pa,  Svpreni6  Ct.  1864,  Commcnwealth  r.  Fittsbor^ 
k  ConneUsTille  R.  R.  Co.  24  Pa.  BU  168u 

t  A  railroad  corporation  Is  not  a  neoesmy  or  preps' 
party  to  a  process  for  partition  In  consequence  xuenij  off 
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Jackson  t,  Rntland  &  Burlington  R  R  Co. 
25  Vermont  (2  Deane),  150;  Hard  v.  The 
Bame,  Id.  116.  But  compare,  as  to  use  of 
common  in  a  city,  Alleghany  «.  Ohio  & 
Pennsylyania  R  R.  Co.  26  Pa.  855. 

205.  The  general  priDciple  that  a  railroad 
company  has  a  right  to  the  exclusiye  use  of 
its  track  and  is  not  liable  for  injuries  to 
cattle  on  the  track  vrithout  permission, 
occurring  through  the  fault  or  negligence  of 
its  servants,  will  not  be  applied  to  excuse 
grofls  negligence  or  wanton  malfeasance  on 
the  part  of  the  company^s  employees.  Wis. 
Supreme  Ct.  1858,  Pritchard  v.  La  Crosse  & 
Milwaukee  R  R  Co.  7  WU.  232. 

206.  Permission  granted  by  a  railroad 
company  to  its  employees  to  live  within  the 
enclosure  of  their  road  is  not  to  be  construed 
as  permission  to  any  others  to  walk  upon  the 
track  in  coming^  to  the  homes  of  such 
servants  instead  of  coming  by  the  usual 
crossing.  lU.  Supreme  Ct.  1858,  Galena  Ac. 
R  R  Co.  c.  Jacobs,  20  lU.  478. 

207.  A  charter  which  only  provides  that 
the  company  shall  be  ^'  seized  and  possessed" 
of  the  land  taken  does  not  give  them  the  fee, 
but  only  seizin  for  the  necessary  easement, — 
the  right  of  way, — and  leaves  the  burden  of 
fencing  upon  the  company;  and  if  they 
omit  to  do  it,  the  mere  fact  that  cattle 
get  upon  the  road  from  lots  adjoining  is  not 
ground  of  imputing  negligence  to  the 
owners.  Vt.  Supreme  Ct.  1851,  Quimby  v. 
Vermont  Central  R.  R  Co.  28  Vt  898 ;  Trow 
«.  Vermont  Central  R.  R  Co.  24  Vt. 
487. 

208.  Extraneous  uses.  A  railroad  com- 
pany cannot  occupy  lands  within  the  limits 
of  their  right  of  way,  for  purposes  not  neces- 
sarily connected  with  the  use  of  their  fran- 
chiae.  Pa.  Supreme  Ct.  1867,  Lancets  Appeal, 
65  Pa.  St.  16. 

2M.  Trees.  The  proprietors  of  a  railroad 
have  a  right  to  cut  the  trees  growing  on  the 
strip  of  land  which  they  have  taken  for  their 
road,  whether  such  trees  are  for  shade,  orna- 
ment, or  fruit.  This  is  a  continuing  right 
to  be  exercised  from  time  to  time,  and  they 
are  the  judges  of  the  necessity  of  its  exercise. 
JToM.  Supreme  Ct.  1852,  Brainard  v.  Clapp, 


bAxiiig  laid  oat  and  eonstnieted  its  road  orer  lands  owned 
bf  tenants  in  common.  By  laying  out  their  road  an  ease- 
ment and  not  a  title  to  such  lands  was  acquired.  JTom. 
Supreme  Ot  1848,  Weston  «.  Foster,  7  Mttc  297. 


10  CimA.  6.  See  also  Preston  v.  Dubuque  &c. 
R  R  C.  11  Ima,  15. 

210.  Bight  of  land-owner  to  cross.  Where ' 
a  ndlroad  runs  through  a  farm,  dividing  it 
into  two  parts,  so  that  the  owner  cannot  pass 
from  one  part  to  the  other  without  crossing 
the  track,  lie  has  a  right  to  cross,  and  is  not 
necessarily  a  trespasser  when  his  cattle  are 
on  the  track.  Although  a  railroad  company 
is  absolute  owner  of  its  roadway,  as  against 
third  persons,  yet  the  right  to  cross  the  road 
is  not  inconsisteot  with  this  ownership,  and 
the  company  are  liable  for  cattle  killed  when 
crossing  in  the  reasonable  exercise  of  such 
right.  Conn.  Supreme  Ct.  1854,  Housatonic 
R  R.  Co.  tj.  Waterbury,  28  Conn.  101.      ^ 

211.  The  owner  of  cattle  is  not  liable  in 
trespass  for  allowing  them  to  go  upon  a  rail- 
road track  where  it  is  unfenced,  at  private 
crossings  or  at  other  places  where  a  general 
usage  to  do  so  exists,  and  there  is  an  implied 
assent  on  the  part  of  the  company  resulting 
from  their  clear  knowledge  of  such  usage, 
and  their  failure  to  object  Iowa  Supreme  Ct. 
1866,  Evans  v.  Burlington  &c.  R.  R.  Co.  21 
Iowa  374. 

212.  A  driver  of  a  wagon  who  occupies 
the  track  of  a  horse  railroad,  and  does  not 
turn  off  at  the  request  of  the  conductor  of 
a  car,  so  as  to  obstruct  the  passage  of  the  car 
at  its  usual  speed,  is  liable  to  indictment  un- 
der a  statute  prohibiting  the  unlawful  and 
malicious  obstruction  of  the  road,  although 
he  did  not  get  upon  the  track  with  the  in- 
tent of  obstructing  it*  Metes.  Supreme  Ct. 
1859,  Commonwealth  t.  Temple,  14  Oray,  60. 

218.  Defect  in  title.  The  existence  of  a 
mortgage  which  is  a  lien  upon  land  taken  and 
used  by  a  railroad  company  for  the  purpose 
of  constructing  and  operating  its  road,  is  a 
defect  in  the  title,  within  the  meaning  of 
section  twenty-one  of  the  N.  Y.  act  of  1850, 
authorizing  the  company  to  proceed  anew  in 
such  case.  N.  T.  Supreme  Ct  1854,  Matter 
of  N.  Y.  Central  R  R.  Co.  20  Barb.  419. 

214.  A  railroad  company  who  have  appro- 
priated lands  which  are  subject  to  a  mort- 
gage, have  a  right  to  redeem  their  lands  from 
the  lien  of  the  mortgage  by  paying  a  ratable 
proportion  of  the  mortgage-debt,  and  this 

*  As  to  the  requisites  of  an  indlctaient  for  obstructing  a 
track,  and  the  necessary  erldenoet  see  Rqjlna  «.  Bowray, 
10  Jur.  Xll ; .  Oommonwealth  «.  Hicks,  7  AUen^  578; 
HcGarty  «.  State,  87  Mits,  411 ;  State  «.  Wentworth,  87  JT. 

jsr.i9e. 
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they  must  do  to  the  full  value  of  the  prop- 
erty (if  need  be),  irrespective  of  the  improve- 
ments put  thereon  by  the  company.  2i,  Y. 
Buprems  Ct  8p,  T.  1858,  Dows  «.  Congdon, 
10  Bno.  Pr.  671. 

215.  Termination  of  franchise.  Railroads 
made  by  authority  of  the  commonwealth  upon 
lands  taken  under  her  right  of  eminent  do- 
main, and  established  by  her  laws  as  thor- 
oughfares of  commerce,  are  her  highways. 
The  corporation  has  no  property  in  them,, 
though  it  has  franchises  connected  with 
them.  And  the  repeal  of  the  charter  of  the 
corporation  is  not  a  confiscation  of  its  pro- 
perty, but  the  franchises  of  the  corporation 
are  resumed  by  the  State,  and  the  railway 
remains  public  property,  subject  to  the  man- 
agement and  control  of  the  State.  Pa,  Sti- 
preme  Ct.  1856,  Erie  &  North  East  R.  R  Co. 
V.  Casey,  26  Pa,  8t.  287.  Compare  Haward 
«.  Mayor  &c.  of  N.  Y.  7  -ZV.  T.  (3  8eld,)  814 ; 
Rcxford  n  Knight,  11  N.  T,  (1  Kern.)  808. 

in.  CoNBTETJCnON  AND  MAINTENANCE. 

1.  Duty  to  combnict. 

210.  When  obligatory.  A  charter  may 
be  regarded  as  imposing  upon  the  company 
the  obligation  of  constructing  the  road,  if 
it  contains  express  words  of  obligation,  but 
the  duty  will  not  be  raised  by  implication 
from  words  of  permission  only,  unless  upon 
a  view  of  the  whole  statute  it  was  clearly 
intended  to  impose  such  obligation.  Rail- 
way charters  are  not  to  be  regarded  as  con- 
tracts with  the  public,  but  as  a  grant  of 
powers  to  be  exercised,  if  at  all,  upon  the 
conditions  fixed.  Elxcfi,  Ch,  1858,  York  & 
North  Midland  R.  R  Co.  o.  Regina,  18  Bng, 
L.  &  Eq.  199;  22  Law  J,  N.  8.  225;  17  Jur. 
690  ;1EI.<&  Bl  868. 

217.  Where,  upon  a  view  of  the  whole 
statute,  it  appears  that  it  was  optional  with 
the  company  to  construct  a  road,  and  they 
construct  one  part  and  abandon  the  scheme 
as  to  another  part,  because  it  is  found  that 
the  traffic  does  not  demand  it,  the  work  is 
not  to  be  regarded  as  having  become  obliga- 
tory as  to  the  whole  scheme,  by  the  part  per- 
formance; and  a  mandamus  should  not  be 
granted  to  compel  its  completion.*  76.  8.  P. 
Great  Western  R  R.  Co.  t>.  Regina,  18  Eng, 
L,  it  Eq.  211 ;  17  Jwr,  695. 

*  As  to  the  remedy  of  a  land  owner,  by  mundanras,  to 
compel  the  company  to  proceed  and  take  the  land,  see 
Regina  «.  York  Ac  Bailw.  Co.  Q  JEng,  Lam  <i^  ^.  S69;  16 


Compare  Regina  «.  Eastern  Counties  Railw. 
Co.  10  Ad,  ^  El  531  \2Per,  &  D.  648;  1 
Ertg.  BailtD,  Cos.  509 ;  Hodgson  v.  Earl  Powis, 
12  BeaiD.  529;  19  Law  J.  N.  S.  856;  14  Jvr. 
906 ;  King  v,  Severn  Wye  Railw.  Co.  1  Eng. 
BaUw.  Cos,  541 ;  2  Bam.  Ad.  646. 

218.  That,  although  a  railway  company 
are  not  bound  to  be  carriers  on  their  own 
railway,  they  are  bound  to  work  the  line; 
— see  Winch  r.  Birkenhead  &c.  Railw.  Co. 
18  Eng.  L.  db  Eq.  506. 

219.  In  New  York,  a  railroad  corporation 
organized  under  the  general  act,  cannot  be 
compelled  at  the  suit  of  the  attorney-general, 
in  the  name  of  the  people  of  the  State,  in  the 
nature  of  an  action  for  specific  performance, 
to  re-open  and  operate  a  portion  of  their 
road  which  they  have  abandoned.  It  is  true 
that  a  franchise  to  maintain  a  railroad  upon 
a  fixed  route,  and  between  places  named  in 
the  charter,  is  an  entire  thing,  and  can  only 
be  legally,  exercised  by  the  corporation  oper- 
ating its  entire  road.  But  the  only  remedy 
for  disusing  a  pait  of  the  road  is  by  an  ac- 
ticm  to  vacate  the  charter,  or  annul  the  exist- 
ence of  the  corporation.  N.  T.  Ct.  ofAppeah^ 
1861,  People  «.  Albany  &  Vermont  R.  R.  Co. 
24  N.  Y.  261.  But  compare  State  «.  Hart- 
ford &  New  Haven  R.  R.  Co.  29  Conn.  538. 

220.  A  plaintiff  cannot  sue  as  one  of  the 
public,  to  restrain  a  company  from  closing 
their  railway.  BolU  Ct  1850,  Thome  u.  Taw 
Yale  Railway  &  Dock  Company,  18  Bea9. 
10. 

221.  Supervisors  of  a  township  in  Pemi- 
sylvania,  may  apply  for  a  mandamvs  com- 
manding a  railroad  company  to  make  a  road 
tor  public  accommodation,  required  by  their 
charter.  Pa,  Supreme  Ct.  1845,  Whitemarsh 
Township  v.  Philadelphia  &c.  R  R  Co.  8 
WatU  &  8,  865. 

222*  Shareholders'  remedy.  Where  an 
act  pf  Parliament  has  been  obtained  by  a 
company  for  constructing  a  line  of  railway, 
and  funds  have  been  subscribed  for  that 
purpose,  the  court  will,  on  the  application  of 
a  single  shareholder,  restrain  the  company 
from  -applying  those  funds,  or  any  part 
thereof,  in  the  construction  of  a  railway  on 

Jur.  904;  20  LatD  J,  IT.  &  908;  Regina «.  lancuUre* 
Yorkshlra  Railw.  Co.  6  Bng.  L,  ^  Xlg.  %»;  16  J%r.  904, 
900;  The  same  v.  The  same,  1  Elk  A  B.  988;  17  Jwr.  68; 
16  Eng.  L.  A  Eq.  887;  Regina  «.  London  k  North  Western 
RaHw.  Oo.  6  Eng.  Z.  db  Eg[.  890 ;  SO  law  J.  N.SL  999;  i5 
Jur.  8T8 ;  Birmingham  A  Oxford  Junction  Railir.  Oo.  «. 
Regina,  4  Ehg,  L.  S  Eq.  276;  20  Law  J,  S,  &  804. 
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a  portion  only  of  the  line,  or  otherwise  than 
for  the  piirpoEe  of  completing  the  line. 
Chancery,  1849,  Cohen  v.  Wilkinson,  1  HaU 
c§  I\0.  554 ;  1  Maen.  di  G.  481. 

228.  A  railway  company  is  not  like  a 
partnership  for  general  trading  purposes,  in 
which  one  portion  of  the  business  may  be 
abandoned;  but  it  is  a  partnership  for  a 
public  porpose,  for  effecting  a  work  which 
it  is  a  duty  to  complete.  The  obligation  to 
complete  the  work  is  co-extensiye  with  the 
authority  to  make  it.   lb, 

224.  Where  a  railway  company  has  un- 
dertaken to  complete  a  line,  or  any  series  of 
lines,  they  are  bound  to  complete  the  whole 
line  or  series  of  lines,  and  are  not,  without 
parliamentary  authority,  at  liberty  to  aban- 
don any  portion  of  their  undertaking.  BoUs 
Ct.  1850,  Graham  «.  Birkenhead  &c.  Rail- 
way Co.  12  Beav.  460.  i 

225.  Existing  contracts  for  making  part 
of  the  line  are  no  answer  to  an  application 
to  prevent  a  railway  company  from  making 
a  portion  of  the  line  with  an  intention  of 
completing  less  than  the  whole.  BoUt  Ct, 
1850,  Qraham  v.  Birkenhead  &c.  Railway 
Co.  12  Beac,  460. 

226.  The  directors  of  a  railway  company, 
with  the  ooncurrence  of  a  majority  of  the 
shareholders,  on  finding  the  original  under- 
taking impracticable,  proceeded  to  construct 
a  small  portion  only  of  the  works.  On  an 
application  by  an  indiyidual  shafeholder  on 
behalf  of  himself  and  the  other  share- 
holders,— Eldd,  that  the  court  would  not 
grant  a  injunction  to  restrain  the  proceed- 
ing, it  appearing  that  the  plaintiff  had 
acquiesced  in  the  scheme,  and  also  that  the 
other  shareholders  had,  for  eighteen  months 
previous  to  the  filing  of  the  bill,  known, 
or  had  the  means  of  knowing,  the  acts  com- 
plained of.  Chancery y  1850,  Graham  v.  Birk- 
enhead &c.  Railway  Co.  2  HaU,  &  Tw.  450; 
2  Maen,  i&  G.  146 ;  20  Law  J.  N.  8.  445;  14 
Jur,  494. 

227.  Maintenance  of  pnblie  works  pur- 
ehased*  Where  a  railroad  company  pur- 
chased of  the  State  its  canals  and  public 
works,  subject  to  all  contracts  theretofore 
made  by  the  legislature  in  respect  to  them^ 
and  were  required  '^to  carry  out  the  same 
with  all  persons  interested  therein  in  the 
same  manner  as  the  State  were  required  to 
do  by  law,"— flSjW,  that  it  was  bound  to 
repair  the  bridges  over  the  canal,  which  the 

40 


State  had  formerly  built  and  maintained. 
Pa.  Supreme  Ct  1868,  Pennsylvania  R  R 
Co.  T,  Duquesne  Borough,  46  Pa,  St.  228. 

228.  Whenever  a  corporation,  which  is 
bound  to  repair  a  public  highway,  refuses  to 
do  so,  when  necessary,  upon  notice  from  the 
proper  public  ofiScers  having  the  general 
oversight  of  such  matters,  the  latter  may 
make  the  necessary  repairs,  and  recover  the 
expense  thereof  in  an  action  of  assumpsit 
lb. 

2.  Locating  the  line.     Termini, 

229.  Discretion  of  the  company.  A  court 
of  equity  will  not  control  a  railroad  cor- 
poration in  exercising,  within  the  general 
scope  of  their  authority,  the  discretionary 
power  given  to  them  with  regard  to  the 
location  of  the  road  within  the  appointed 
termini.''  Ohio  Supreme  Ct.  1887,  Walker©. 
Mad  River  Lake  Erie  R  R  Co.  8  Ohio  88. 

280.  Where  a  railroad  company  are  en-^ 
trusted  with  the  location  of  their  road,  in  aa 
action  against  the  company  for  injuries  oc- 
casioned by  the  construction  of  their  road,  it 
should  not  be  left  to  the  jury  whether,  with- 
out unreasonable  expense  or  undue  injury  to 
the  road,  the  company  could  not  have  so 
located  as  to  avoid  the  injury.  Pa,  Supreme 
Ct.  1859,  N.  York  &  Erie  R.  R.  Co.  v.  Young, 
88  Pa.  St.  175.  And  see  Cleveland  &  Pitts- 
burg R  R.  Co.  «.  Stackhouse,  10  Ohio  St. 
567 ;  Southern  &c.  R  R  Co.  v.  Stoddard,  6 
Mmn.  150. 

231«  Change  of  borough  boundaries.  If 
the  charter  of  a  railroad  limit  the  line  of  con- 
struction by  the  boundaries  of  a  borough, 
the  subsequent  extension  of  such  boundaries 
will  not  alter  the  right  of  the  company  in  re- 
gard to  the  location  of  their  road.  Pa,  Su- 
preme Ct.  1856,  Commonwealth  t,  Erie  & 
North  East  R.R  Co.  27  Pa.  SL  880.  So  also 
of  the  terminus.  La.  Supreme  Ct.  1855,  Pont- 
chartrain  R  R.  Co. «.  Lafayette  &c.  R  R.  Co.. 
10  La.  Ann,  941. 

232.  Where  the  location  of  the  track  isi 
left  to  the  discretion  of  the  agents  of  the 
corporation,  the  location  will  not  be  lightly 
interfered  with ;  and  certainly  not  after  a 

*  A  charter  of  a  railroad  eorporatlcm  allowing  the  com- 
pai^  to  extend  their  line  to  a  certain  polntf  "  thence  run* 
nlng  through  "  eereral  towna  named,  does  not  necefl8ar11]r 
oblige  the  Gompanj  to  locate  their  road  throufl^  thesfr 
towns,  in  the  orcfernamed  in  the  charter.  Mom.  Bitpreme 
Ct.  1801,  Commonwealth  «.  Fltchborg  R.  R.  Co.  8  <7imA.  MO. 
Compare  State  v.  WUton  K,  JL  Co.  19  IT.  JT,  SSI. 
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long  enjoyment  of  the  actual  location  by  the 
company  and  acquiescence  therein  on  the 
part  of  the  public.  K  T,  Supreme  CL  8p. 
T.  1852,  Hentz  v.  Long  Island  R  R.  Go.  13 

283.  Snrreys.  That  railroad  companies 
may  make  experimental  surveys  at  pleasure 
before  finally  locating  their  route, — see  Neal 
V.  Pittsburg  &c.  B.  R  Co.  2  QraniVs  Ca», 
187. 

284.  Mode  of  fixing  route*  A  railroad 
company  about  to  build  its  road,  and  pro- 
ceeding to  condenm  the  land  under  its 
charter  for  the  use  of  the  road,  should  define 
-with  precision  the  location  and  the  quantity 
required,  to  show  the  land-owner  the  ex- 
tent of  the  claim  made ;  but  after  the  road 
has  been  located,  a  description  of  the  land 
in  the  report  of  the  commissioners  and  an  ac- 
companying diagram  are  sufilciently  precise, 
though  no  actual  survey  by  courses  and 
distances  is  made.  TTm.  Supreme  Ct.  1868, 
Strang  f>.  Beloit  &  Madison  R  R  Go.  16  Wis. 
635. 

285.  A  map  of  a  railroad,  professing  to  be 
a  map  only  of  a  portion  thereof,  filed  by  the 
company  in  a  county  clerk^s  office,  cannot 
restrict  the  company  to  the  construction  of 
so  much  of  the  road  only  as  is  marked  out 
upon  such  map,  when  the  articles  of  as- 
sociation require  it  to  be  extended  further. 
Even  if  the  company  has  treated  such  map 
as  a  map  of  the  whole  road,  yet  the  articles 
of  association  are  superior  to  it,  and  cannot 
be  controlled  by  it.  JV.  F.  Supreme  Ct. 
1861,  Mason  tf.  Brooklyn  &  Newtown  R.  R 
Co.  35  Barb.  373. 

286.  The  fact  that  a  railroad  was  con- 
structed, and  has  ever  since  been  used,  and 
that  its  location  is  on  the  town  records,  is 
sufficient  proof  of  a  location ;  and  a  certified 
copy  from  the  records,  of  what  purports  to 
be  a  location  in  that  town,  is  admissible  to 
show  that  such  a  paper  was  on  record.  Vt. 
Supreme  Ct.  1855,  Hatch  v.  Vermont  Central 
R.  R  Go.  28  Vt.  142. 

287.  Stations*  A  proyision  in  the  act  of 
incorporation  of  a  railway  company  pro- 
hibited the  company  from  building  a  station 
within  three  miles  of  a  certain  place, — HMj 
not  to  preclude  them  from  taking  up  and 
setting  down  passengers  within  that  dis- 
ijmce,  and  renting  rooms  in  a  public  house 
for  liie  convenience  of  such  passengers. 
Chancery^    1889,   Eaton   College   v. 


Western   Railw.    Co.   1   En(f.  EaUw.    Cat, 
200. 

288.  Interference  with  other  lines.  The 
general  railroad  law  gives  no  right  to  one 
railroad  to  use  any  land  previously  located 
and  appropriated  by  another  company,  except 
for  the  puipose  of  crossing,  particularly  when 
the  second  company  is  proceeding  in  good 
faith  and  with  reasonable  diligence  to  con- 
struct its  road;  even  though  the  line  lies 
through  a  narrow  pass  through  which  two 
roads  cannot  be  built.  Cal.  Supreme  Ct 
1868,  Contra  Costa  &c.  R  R  Co.  v.  Moss,  23 
Cal  823. 

289.  Where  two  railroad  companies  were 
incorporated,  to  complete  independent  lines 
across  the  State,  only  the  termini  of  either 
being  prescribed,  there  being  no  apparent 
or  necessary  conflict  of  the  routes, — HMy 
that  the  company  which  first  surveyed  and 
adopted  a  route,  and  filed  the  survey  in  the 
proper  office,  were  entitled  to  hold  it,  with- 
out reference  to  the  date  of  the  charfcera, 
both  being  granted  at  the  same  session  of  the 
legislature.  N.  J.  Ct.  of  Errors^  1854,  Morris 
&  Essex  R  R  Co.  «.  Blair,  1  ^Mkt.  Ch. 
635. 

240.  The  mere  experimental  survey  of  a 
route  does  not  confer  any  vested  rights  Ik 

241  •  On  a  bill  by  one  railroad  company  to 
enjoin  a  rival  company  from  crossing  their 
track, — Held^  that  the  defendant's  right  to 
cross  being  established,  the  court  would  re- 
tain the  bill  for  the  purpose  of  regulating  the 
manner  of  efiecting  the  crossing.  8.  C.  Ct. 
of  Appeahj  1867,  South  Carolina  R  R  Co. 
9.  Columbia  &  Augusta  R  R  Co.  18  J2u^ 
Eq.  389. 

242.  Bight  to  change  route.  After  the 
railroad  company  have  located  and  con- 
structed their  road  between  the  termini  fixed 
by  the  charter,  their  power  of  selecting  the 
location  is  exhausted,  and  they  have  no 
right  to  take  land  for  an  extension,  even 
such  as  they  might  originally  have  adopted.* 
Mast.  Supreme  Ct.  1861,  Brigham  e.  Agricnl- 


*  A  nllroftd  eompuiy  irms  Incorporated  hj  a  diarlcr 
which  anthoriied  it  to  eonftmct  a  railroad  oommcnclng  at 
an  eligible  point  In  the  city  of  Brooklyn  and  extending  Is 
Jamaica.  The  company  fixed  the  western  tennlnaa  hi 
Brooklyn,  and  adhered  to  the  particalar  location  origlnaltr 
selected  for  that  termlnns,  for  sereral  yeaJi.  Bdd,  that 
this  selectian  oondndad  the  company,  and  that  they  had  no 
fHAChlie  to  extend  the  road  throu^  other  streeta  In 
Brooklyn,  which  they  ooold  anign  to  another  company,  y. 
F.  Supreme  Ct.  1800,  Brooklyn  Central  B.  B.  Co^  «i 
Great]  Brooklyn  City  B.  B.  Co.  8S iter^.  868. 
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tural  &C.  R.  R.  Co.  1  AUm^  816.  To  similar 
effect,  N.  F.  Chancery,  1841,  Hudson  &  Dela- 
ware Canal  Co.  «.  N.  Y.  &  Erie  R.  R  Co.  9 
Paige^  828.  Compare  Boston,  Proyidenoe 
&C.  R  R  Co.  V.  Midland  R.  R  Co.  1  G^ay, 
840 ;  Exp.  South  Carolina  R  R  Co.  2  JEtkh, 
484. 

248.  It  makes  no  difference  that  the  change 
they  seek  to  make  is  not  to  appropriate  the 
land  of  an  individual,  but  to  use  a  highway. 
Ohio  Supreme  Ct.  1858,  Little  Miami  R  R 
e.  Naylor,  2  Ohio  St  235. 

244.  Whero  the  act  of  incoiporation,  or 
articles  of  association,  prescribe  the  limits 
within  which  a  railroad  company  shall  con- 
struct its  road,  it  cannot,  even  under  section 
28  of  the  N.  Y.  general  railroad  act, — which 
authorizes  railroad  companies  to  change  their 
routes, — alter  or  change  the  route,  after  it  has 
been  located,  so  as  to  transcend  those  limits ; 
at  least  not  without  releasing  previous  sub- 
scribers for  stock  who  have  not  consented  to 
such  change.  By  making  such  change,  pre- 
vious subscribers  are  released.  [18  Barb. 
812.]  JV.  T.  Supreme  Ct,  1856,  Buffialo,  Com- 
ing &  N.  Y.  R  R  Co.  V.  Pottle,  28  Barb,  21. 

245.  An  amendment  to  the  charter  of  a  rail- 
road company,  giving  it  power  to  extend  the 
line  of  the  road,  does  not  authorize  a  departure 
^m  the  main  line  at  the  middle,  or  from  any 
other  part  of  it  except  its  original  terminus. 
U.  S,  Circ,  Ct,  (Ohio),  1858,  Works  v.  Junc- 
tion R.  R  5  McLean,  425. 

246.  The  power  to  ^^  maintain'^  as  well  as 
construct  a  railroad  does  not  imply  a  power 
to  change  the  location  after  it  has  been  con- 
Btructed.  Ohio  Supreme  Ct-,  1848,  Moorhead 
V,  Little  Miami  R  R  Co.  17  Ohio,  840. 

24  7«  A  statute  subsequent  to  the  charter 
of  a  corporation,  providing  that  the  road 
should  be  divided  into  two  sections,  naming 
an  intermediate  point  as  their  common  termi- 
nus, the  statute  being  enacted  for  the  pur- 
pose of  authorizing  the  company  to  build  one 
section  without  undertaking  the  other,  is  not 
to  be  construed  as  intended  to  modify  the 
route  authorized  by  the  original  charter. 
Mass.  Supreme  Ct  1852,  Hastings  v.  Amherst 
&c.  Raihroad  Co.  9  Cush.  696. 

24S.  Express  power  to  change.  A  rail- 
road company  had  authority  to  vary  the  route 
and  change  the  location  of  its  road,  if  it 
should  find  any  obstacle  in  continuing  its 
first  location,  either  by  the  difficulty  of  con- 
struction or  procuring  the  right  of  way,  or 


whenever  a  better  and  cheaper  route  could 
be  had.  Held,  that  this  did  not  authorize  the 
company  to  re-locate,  because  a  particular 
town,  on  the  selected  route,  would  not  con- 
tribute to  the  road,  or  to  abandon  and  disre- 
gard the  points  named  in  the  charter,  but 
only  to  change  the  route  which  they  had  se- 
lected for  the  causes  stated.  U,  S,  Circ,  Ct 
(Ohio),  1858,  Works  v.  Junction  R  R  5  ifb 
Lean,  425. 

A  simDar  power  held  not  to  authorize  a 
change  after  the  road  was  built.  Moorhead 
9.  Little  Miami  R  R  Co.  17  Ohio,  840. 

249.  The  power  of  a  raiht>ad  company  to 
re-locate  their  track  upon  another  line,  on 
account  of  difficulty  of  construction,  or  other 
causes  specified  in  the  charter,  may  be  in- 
voke<f  until  the  construction  of  the  road  upon 
the  original  location  has  been  completed. 
Ohio  Supreme  Ct  1864,  Atkinson  9.  Marietta 
&  Cincinnati  R  R  Co.  15  Ohio  St.  21. 

250.  Remedy  for  a  divergence.  Under  a 
charter  to  construct  a  railroad  from  C.  to  A., 
with  liberty  to  make  a  lateral  road  to  B.,  and 
no  route  designated  between  C.  and  A.,  an 
injunction  will  not  be  granted  merely  because 
the  main  road  goes  through  B  ;  although  B. 
is  not  on  the  most  direct  route  between  ^e 
two  places  first  named.  If  a  railroad  corpo- 
ration has  encroached  on  any  public  right,  or 
usurped  a  franchise  at  a  place  not  authorized 
by  the  charter,  it  is  a  proper  case  for  interfer- 
ence on  behalf  of  the  State,  by  indictment 
or  quo  fcarranto  in  a  State  court.  But  an 
individual  is  not  entitled  to  an  injunction 
against  the  taking  his  land  for  the  road,  if, 
by  any  reasonable  construction  of  the  charter, 
thero  is  a  power  to  locate  the  road  through 
it.  U.  S.  Circ,  Ct.  (K  J.),  1830,  Bonaparte  v. 
Camden  &  Amboy  R  R  Co.  Baldw,  205. 
Compare  Wrigley  v.  Lancashire  <&c.  RaUw. 
Co.  4  Giff,  862. 

251.  Li  trespass,  brought  by  the  owner  of 
land  against  a  railroad  corporation,  for  enter- 
ing upon  bis  land  and  there  constructing  their 
road,  the  burden  of  showing  that  the  land  is 
included  in  the  authorized  location  of  their 
road,  is  upon  the  defendants.  Mass.  Supreme 
Ct  1854,  Hazen  v.  Boston  &  Maine  R  Co.  2 
Chay,  574. 

252.  Termini.  Thewords^^fromatown 
or  eity,"  used  in  a  charter  granted  to  a  rail- 
road company,  aro  to  be  taken  inclusively; 
and  in  the  construction  of  the  road  the  com- 
pany may  enter  the  corporate  limits  of  such 
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town  or  city.  [27  Pa.  St.  839.]  Tmn.  Su- 
preme Ct,  1859,  Tennessee  &  Alabama  R.  R 
Co.  f>.  Adams,  3  Head.  596.  To  the  contrary, 
8,  C,  Ct.  of  Appeals,  1855,  North  Eastern  R. 
R  Co.  «.  Payne,  8  Sieh,  (Law),  177. 

25S.  ^^  To."  Where  a  railroad  company, 
by  its  charter,  is  authorized  to  bring  its  road 
to*  a  city,  and  acquire  property  within  it, 
the  right  to  enter  the  city,  is  also  conferred. 
lU.  Supreme  Ct.  1869,  Moses  v,  Pittsburg 
&c.  R  R  Co.  21  m.  616. 

254.  ^^Into."  Under  a  charter  of  a  rail- 
road company,  authorizing  them  to  continue 
their  road  "  into  "  a  village,  much  is  left  to  the 
discretion  of  those  who  manage  its  concerns, 
in  respect  to  the  location  of  the  terminus,  and 
unless  they  have  clearly  erred,  their  selection 
ought  not  to  be  disturbed.  ^.  Y.  Supreme 
Ct  Sp,  T.  1852,  Hentz  f>.  Long  Island  R  R 
Co.  18  Barb,  646. 

255*  ^^  At  or  near.''  A  charter  requiring 
that  a  railroad  should  commence  near  or  at 
a  city  bounded  northerly  by  the  centre  of  a 
river,  and  run  thence  on  the  north  side  of 
the  river,  gives  authority  to  conmience  it  in 
the  city  and  to  carry  it  across  the  river  by  a 
bridge.*  If.  T.  Chancery,  1837,  Mohawk 
Bridge  Co.  v.  Utica  &  Schenectady  R.  R  Co. 
6  Paige,  554. 


*The  artidei  of  aasocUtlon  of  a  railroad  company  de- 
olared  that  It  was  organised  to  oonatructakrailroad  In  the 
counties  of  Kings  and  Queens,  to  commence  at  Brooklyn, 
and  "  terminate  at  Newtown,  Queens  oounty/*  and  to  be 
about  25  miles  long.  The  town  of  Newtown  borders  upon 
the  city  of  Brooklyn,  but  the  viUage  of  that  name  (In- 
cluded In  the  town)  is  some  miles  ft*om  the  boundary,  and 
S5  miles  ft^m  the  starting  point  of  the  road.  Stld^  that 
the  articles  contemplated  the  construction  of  a  road  run- 
ning Into  the  town  of  Newtown,  and  not  merely  to  Its 
boundary.  J^.  Y.  Supreme  Ct.  1861,  Mason  «.  Brooklyn 
A  Newtown  R.  R.  Co.  85  Barb.  873. 

Under  a  charter  which  fixes  one  terminus  of  a  railroad  at 
or  near  a  spedfled  point,  a  large  discretion  Is  conferred 
upon  the  railroad  company  In  locating  the  terminus,  the 
exercise  of  which  will  not  be  Impugned  by  the  court, 
unless  they  have  clearly  exceeded  its  just  limits,  or  acted  In 
bad  folth.  Thus  under  a  charter  for  a  railroad  "  from  a 
point  at  or  near  the  present  terminus  of  its  track  In  Fall 
River,  in  a  southerly  direction  to^  Ac.,  to  connect  with  a 
railroad  there  to  be  constructed,  a  locaUon  starting  at  a 
point  2,475  feet,  by  the  line  of  the  railroad,  northerly  ttcm 
the  termination  uf  the  old  track  is  authorised.  Mase.  Su- 
preme Ct.  1802,  Fall  River  Ac.  Co.  «.  Old  Colony  Ac.  R.  B. 
Qo.6AUen2lil. 

Under  a  statute  authorising  a  company  to  construct  a 
railroad  to  connect  with  any  railroad  constructed  or  to  be 
constructed  at  any  point  on  the  nortliem  boundary  of  a  cer- 
tain county,  the  corporation  have  power  to  tem^nate  the 
road  at  any  pofait  in  the  boundary  named,  in  their  discre- 
tion, and  are  not  restricted,  in  relation  to  tiie  selection  of  a 
terminue  for  the  road,  to  another  railroad.    Pa.  Supreme , 


256.  Branches*  A  railroad  company  was  , 
authorized  "to  construct  branched  roads 
from  the  main  line  to  other  towns  or  places 
in  the  several  counties  through  which  said 
road  may  pass.**  Meld,  that  the  branches 
must  proceed  from  the  line  of  the  main 
road,  and  terminate  at  towns  or  places  in 
the  same  county  with  the  point  of  departure. 
U.  8.  Cire.  Ct  (Ohio),  1858,  Works  v.  Junc- 
tion Railroad,  5  McLean,  435. 

257.  Stipnlattng  with  a  town  or  d^y  for 
adequate  consideration,  to  terminate  their 
route  at  a  point  beneficial  to  such  town  or 
city,  will  not  preclude  the  company  from 
forming  connections  with  other  routes,  by 
land  or  water,  at  the  same  point.  Va.  Ct 
of  Appeals,  1855,  Baltimore  A  Ohio  R.  R. 
Co.  V.  City  of  Wheeling,  13  Gfratt.  40.  Com- 
pare Chapman  f>.  Mad  River  R  R.  Co.  6 
Ohio  St.  119. 

8.  ITie  track  and  eonneetion$, 

258.  Gauge.  A  railway  company  which  ' 
is  authorized  by  act  of  parliament  to  con- 
struct a  railway  on  a  broad  gauge,  is  not 
prevented  from  laying  down  rails  of  the 
narrow  gauge  also.*  Chan.  Ct.  1851,  Be- 
man  «.  Rufford,  15  Jur.  914;  20  Law  J.N.  & 
537;  1  Sim.  N.  8.  550;  6  Eng.  L.  4b  Eq. 
105. 

259.  Side  tracks,  extensions,  Ac  An  au- 
thority conferred  upon  a  railroad  company  by 
charter,  to  construct  a  road  with  one  or  more 
tracks,  and  to  make  and  erect  such  ware- 
houses, &a,  and  all  such  works  and  append- 
ages as  are  necessary  for  the  convenience  of 
the  company  for  the  use  of  their  road,  carries 
with  it  the  right  to  construct  sidings,  tnin- 
outs,  stations,  engine-houses,  and  all  works 


Ct.  1866,  Commonwealth  v.  Croas  Cat  R.  B.  Go.  68  Pa.  SL 

The  charter  of  a  horseHrailroad  company  aothoriMd  then 
"  to  survey,  lay  out,  and  construct  a  railroad.  Pram  wane 
suitable  point  in  the  township  of  0.  to  some  s^table  point 
in  0.  street,  or  some  street  north  of  said  street  or  soath  of 
M.  street,  In  the  city  of  N.  Meld,  that  this  proTislon  re> 
ferred,  not  to  the  route,  hat  to  the  termination  of  the  road, 
and  did  not  exclude  a  location  of  the  road  in  or  throuji^  If. 
street.  JT.  J.  Chcmeerjfy  1860,  McFsrland  9.  Orange  Ac 
R.  R.CO.  S^0a«2.17. 

*  The  power  of  railroad  companies  in  Ohio,  vader  tbs 
general  railroad  act  of  that  State,  to  agree  with  each  otiier 
for  a  uniform  guage,  and.  for  a  guaranty  of  wterast  ooopcns 
issued  by  each  otheiv-eonsidered.  Ooanectleat  Motnal 
life  Ins.  Oo. «.  dcTeland  B.  IL  Go.  41  Barb.  9 ;  S8  Jfov. 
Pr.SSR. 

Ii^JunctioD  granted,  to  preyent  a  «hange  of  the  gnage  of 
a  railroad.  Colambus  Ac  R.  B.  Oo.  v.  IndlanapoUa  Ac.  JL 
R.  Go.  5  JfOiUan,  460. 
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and  appendages  usual  in  the  convenient  oper- 
ation of  a  railroad.  Pa.  Supreme  Ct.  1867, 
Philadelphia  &c.  R.  R  Co.  v.  Williams,  54 
Pa.  St,  103;  Ind,  Supreme  Ct  1857,  Protz- 
man  v,  Indianapolis  &c.  R.  R.  Co.  9  Ind.  467. 

260.  The  expression  "  as  soon  as  they  con- 
veniently can  locate  and  construct  ^'  contained 
in  such  a  power,  is  not  a  limitation  upon  the 
power,  compelling  the  company  to  exercise 
their  whole  authority  in  the  very  beginning, 
when  the  demands  of  business  are  few ;  and 
the  charter  cannot  be  construed  to  require 
provision  to  be  made  for  future  unknown 
wants.  Pa.  Supreme  Ct.  1867,  Philadelphia, 
&c  R  R  Co.  V.  Williams,  64  Pa.  St.  108. 

261.  A  railroad  corporation  may  lay  side- 
tracks for  its  convenience  over  any  land  it 
may  own  in  fee,  or  over  which  it  may  obtain 
the  legal  consent  of  the  owner  to  lay  a  track,  if 
no  public  interest  or  private  right  is  affected. 
Ife.  Supreme  Ct.  1869,  Bangor  &c.  R  R  Co. 
9.  Smith,  47  Me.  84. 

262.  The  mere  existence  and  use,  for  sev- 
enteen yean,  of  a  turn-out  from  the  main 
track  of  a  railroad,  taken  in  connection  with 
the  receipts  for  mending  the  siding,  and  the 
expense  of  the  castings,  &c.,  do  not  give  an 
absolute  and  irrevocable  license  to  maintain 
a  private  switch  and  frogs,  in  the  track  of  a 
railroad  chartered  for  general  railroad  pur- 
poses. Such  a  company  is  a  trustee  of  the 
light  of  way  for  the  State,  for  the  use  of  her 
citizens,  and  cannot  grant  such  a  privilege  for 
all  time,  and  without  compensation  or  con- 
trol. Pa.  Supreme  Ct.  1866,  Heyl  tJ.  Phila- 
delphia &c.  R.  R  Co.  61  Pa.  St.  469. 

268,  WhAt  is  connection.  Under  the  Penn- 
sylvania statute  of  April  23,  1861  (Pamph.  L. 
410),  conferring  power  upon  railroad  compa- 
nies to- contract  for  the  use  and  lease  of  each 
other's  roads,  provided  that  the  roads  of  the 
companies  so  contracting  or  leasing,  should 
be  directly,  or  by  means  of  intervening  rail- 
roads, connected  with  each  other, — a  connec- 
tion, within  the  meaning  of  the  statute,  is 
made,  notwithstanding  the  diversity  of  guages 
prevents  the  running  of  common  cars.  A  ^'r^- 
road  connection,"  where  no  supplementary 
terms  are  used,  is  such  a  union  of  tracks  as  to 
admit  the  passage  of  cars  fix>m  one  road  to 
the  other,  or  such  intersection  of  roads  as  to 
admit  the  convenient  interchange  of  freight 
and  passengers  at  the  point  of  intersection. 
Pa.  Supreme  Ct.  1866,  Philadelphia  &  Erie 
R  R  Co.  V.  CatawissaR  R  Co.  53  Pa.  St.  20., 


264.  A  statute  authorizing  a  company  to 
construct  a  railway  terminating  by  a  junction 
with  another  railway,  and  authorizing  both 
to  make  arrangements  for  the  management  of 
the  traffic,  empowers  the  former  to  carry  its 
line  beyond  the  junction  and  take  land  for  a 
station  there,  to  be  used  by  both  companies. 
A  notice  to  a  land-owner  that  his  land  is 
wanted  for  the  railway  to  pass  through,  is 
sufficient,  although  it  is  wanted  for  the  sta- 
tion. C.  P.  1860,  Wood  V.  Epsom  &c.  R  Co. 
S  C.B.N.  S.  731. 

265.  Where  the  act  of  incorporation  gave 
a  railroad  company  the  right  to  construct  a 
road  on  a  particular  line,  and  also  required 
them  to  purchase  a  former  railroad  along  the 
same  Toute,  and  gave  them  the  right  to  con- 
nect **  their  road  with  any  road  legally  au- 
thorized to  come  within  the  limits  of  the  city 
of  Erie,"  Held,  that  this  right  extended  equal- 
ly to  the  road  purchased,  or  built,  by  them, 
and  that  they  had  the  right  to  connect  with 
any  other  railroad  in  the  actual  use  of  another 
company  in  Erie,  without  inquiry,  whether 
such  company  were  in  the  legal  use  of  their 
franchises,  at  the  time,  or  not ;  that  being  a 
question  which  cannot  be  inquired  into  col- 
laterally. Pa.  Supreme  Ct.  1856,  Cleveland 
&c.  R.  R  Co.  V.  City  of  Erie,  27  Pa.  St.  380. 

266.  A  provision  in  the  charter  of  a  rail- 
road company,  giving  it  a  right  to  extend 
to  and  unite  with  any  other  railroad  in  the 
state,  gives  a  general  authority  to  extend  to 
any  other  road  within  the  state,  although  be- 
yond the  prescribed  termini  of  the  road.  lU. 
Supreme  Ct.  1854,  Belleville  R  R  Co.  v.  Gre- 
gory, 15  III.  20. 

207.  A  provision  in  the  charter  of  a  rail- 
road company  giving  them  a  right  to  make  a 
road  across  another  road  -n^th  which  a  connec- 
•tion  is  sought,  will  not  take  away  their  right 
to  make  such  connection ;  but  such  right  is 
lost  by  actual  construction  and  operation  of 
their  road  across  the  other.  Me.  Supreme  Ct. 
1858,  Portland  &  Oxford  Central  R  R  Co.  v. 
Grand  Trunk  Railway  Co.  46  Me.  69. 

268.  Equity  may  interfere  between  two 
railway  companies  entitled  to  the  joint  use  of 
a  station,  by  prescribing  regulations  for  its 
management;  but  such  interference  ought 
not  to  take  place  without  grave  occasion. 
The  court  may  also  direct  a  partition  of  the 
station,  and  appoint  a  receiver  if  necessary. 
But  where  provisions  exist  for  the  settlement 
of  disputes  on  the  above  subjects  by  arbitra- 
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tion,  the  eonrt  will  withhold  its  interposition 
until  the  remedy  thus  provided  has  been  re- 
sorted to.  Chancery^  1858,  Shrewsbury  & 
Birmingham  Railw.  Co.  «.  Stour  Valley 
Railw.  Co.  21  Eng.  L,  S  Eq.  628 ;  2  De  Gex, 
M.  <t  G.  866. 

269.  A  statute  which  grimes  a  penalty  for 
one  company  running  its  engines  upon  the 
track  of  another  company,  without  first  ob- 
taining an  approval  of  the  engpnes  by  the 
second  company,  does  not  necessarily  take 
away  the  common  law  right  of  seizing  the 
engines,  while  upon  their  track,  damage 
feasant.  And  having  distrained  the  engine, 
while  so  unlawfully  on  their  track,  a  demand 
for  its  surrender,  with  the  declared  purpose 
of  using  it  again  in  the  same  way,  is 
illegal,  and  the  defendants  are  justified  in 
not  acceding  to  it.  Q.  B,  1858,  Ambergate 
&c.  Kailw.  Co.  V.  Midland  Railw.  Co.  22  Eng, 
L.  A  Eq,  289;  2  EU,  dB.  798;  187«r.  242; 
23  Law  J,  K  S.  17. 

4.  Con&triLetion  wntracts, 

270.  Under  an  nnamblguoos  contract  to 

build  a  railroad  for  a  certain  sum  per  mile  of 
road,  although  parol  evidence  of  what  was 
said  at  the  time  of  making  the  contract  is  in- 
admissible, subsequent  acts  of  the  parties 
are  admissible  to  show  how  they  under- 
stood it, — e.g,  that  side  tracks  were  not  con- 
sidered computable  as  road,  but  were  included 
in  the  general  allowance.*  Vt  Supreme  CU 
1855,  Barker  f>.  Troy  &  Rutiand  R  R.  Co.  27 
Yt,  766. 

271.  Under  a  contract  to  deliver  a 
quantity  of  sleepers  within  a  specified  time, 

*  Interpretation  of  a  peculiar  agreement  with  a  bridge 
company.  Niagara  Falls  International  Bridge  Co. «.  Great 
Weetem  R.  R.  Co.  89  Bdrh,  S18. 

Interpretation  of  ambignona  language  as  to  price  of  ez- 
caTation  and  wall.  Wood  «.  Vermont  Central  R.  R.  Co. 
94  Vt,  608. 

Effect  of  a  peealiar  egreement  to  suspend  woric  under 
a  oonstructlon  contract  pending  a  question  as  to  change 
of  location.  Fowler  «.  Kennebec  A  Portland  R.  R.  Co.  81 
JTe.  197. 

Effect  of  parol  modiflcatloD  of  contract,  and  of  moothly 
and  final  estimates.  Baltimore  4k  Ohio  R.  R.  Oo.  «. 
Resley,  7  Md,  897. 

Rules  as  to  construing  coyenants  to  be  dependent  or 
otherwise,  stated ;  and  certain  special  coTenants  and  stip- 
ulations construed  and  applied.  Philadelphia  Ac.  R.  R. 
Co.  «.  Howard,  18  JTotc.  807. 

Construction  and  eflbct  of  peculiar  stipulations  as  to 
making  payment  in  stock  of  the  corporation.  McMshon 
V.  N.  T.  4k  Erie  R.  R.  Oo.  SO  N.  Y.  468;  Myers 
«.  N.  T.  k  Cumberland  R.  R.  Co.  8  Curi,  (7.  (7.  88 ;  Barker 
«.  Troy  4k  Rutland  R.  R.  Co.  87  FiT.  760. 


^'  as,  and  when,  and  in  such  quantities,  and 
in  such  manner^'  as  the  engineer  of  the 
company,  hy  order  in  writing,  should,  at 
any  time  within  the  period  mentioned, 
require, — Bdd^  that  an  order  by  the  engineer 
was  a  condition  precedent  to  an  obligation 
to  deliver.  Exch,  Ch,  1852,  Great  Northern 
Railw.  Co.  f>,  Harrison,  14  Eiig,  L,  4b  Eq. 
188 ;  22  La%o  J.  N.  S.  C.  P.  49 ;  16  Jur, 
565. 

272.  Performance.  In  the  construction  of 
road  beds  for  a  railway  a  substantial  bona 
fids  compliance  with  the  terms  of  the  contract 
in  the  execution  of  the  work  should  be 
insisted  on,  and  it  is  no  excuse  for  a  deficient 
performance  that  the  uncompleted  portion 
may  be  executed  at  a  trifling  expense.*  Fa, 
Supreme  €t.  1859,  Finegan  «.  L^Engle,  8  Fa, 
413. 

278.  Contract  sQent  as  to  time  of  pay- 
ment. Under  a  contract  with  a  railroad 
company  to  build  bridges  on  the  company^s 
road,  at  a  certain  sum  per  foot^  to  be  paid 
part  in  cash  and  part  in  stock,  the  contract 
being  entirely  silent  as  to  the  time  or  place 
of  payment,  the  contractor  cannot  call  for 
payment,  either  of  the  cash  or  stock,  undl  a 
complete  performance  of  the  contract  on  his 
part,  or,  at  any  rate,  before  or  any  oftener 
than  a  bridge  is  fully  completed ;  nor  can  he 
then  sue  and  recover  for  the  stock  without 
proof  of  a  special  request  and  a  refusal  to  de- 
liver it.  U,  S.  Circ  Ct,  1868,  Boody  ©.  Rut- 
land &c.  R  R.  Co.  34  Vt.  (1  J>eane),  660. 

274.  But  it  further  appearing  in  this  case 
that  the  company  were  in  the  custom  of 
making  monthly  payments  to  their  contFact- 
ors  for  work  done  on  their  road  upon 
estimates  made  by  the  engineer  at  the  end  of 
each  month,  and  that  custom  having  been 

.  adopted  under  this  contract, — Meld,  that  this 
must  be  considered  the  rule  of  payment 
under  the  contract.    lb. 

275.  The  estimates  and  decisions  of  an 
engineer  of  a  railroad  company  are  not  con- 
clusive in  cases  of  dispute  between  the 
contractors  and  the  company,  unless  there  is 


*  Mode  of  estfmating  work  done  on  raDroada, — aadcr 
a  pecnllar  statnte.  GaL  Northern  R.  R.  Oo.  «.  Batte  Oa. 
18  Oak  671. 

InJonctloQ  allowed  to  prereot  the  company,  peDdlng  an 
arbitration,  from  appropriating  the  plant,  Ac,  of  a  cootiactor 
in  defitolt,  nnder  authority  reflcrred  to  them  In  the 
contract  QarreU  «.  Salisbury  4kc.  Rail*.  Oo.  8  Lcue  Btp. 
£i7.  Om.  858 ;  18  /«r.  K,  S.  4Sb\  14  Zaw  7fia«t  X.  & 
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a  poedtive  stipulation  in  the  contract  to  that 
effisct.  When  the  contract  contains  no 
express  recognition  of  their  conclusiveness 
they  are  to  be  tested  by  their  correctness. 
Hence,  in  an  action  against  a  company  by  a 
contractor  to  recover  a  balance  due  for  work, 
the  engineer's  final  estimate  may  be  relied  on, 
unless  shown  to  be  erroneous.'"  Pa,  Supreme 
Ct.  1864,  Memphis  &c.  R.  R  Co.  «.  Wilcox, 
48  Pa,  St.  161. 

276.  Where  a  contractor  of  a  railroad 
company  enters  into  an  agreement,  during 
the  progress  of  his  work,  to  be  released,  and  is 
therefore  dismissed,  and  the  work  taken  off 
his  hands,  the  company  are  not  thereby  re- 
leased from  paying,  for  the  work  already 
done,  as  stipulated  in  the  supplemental 
agreement,  what  it  was  fairly  worth.  Nor 
can  his  claim  be  restricted  to  what  was 
coming  to  him  under  the  final  estimate  of  the 
engineer ;  nor,  after  their  agreement  to  pay, 
can  the  company  claim  to  set  off  against  any 
balance  due  the  contractor,  the  expense 
incurred  in  completing  his  unfinished  work. 
lb.  Compare  lUcker  v.  Fairbanks,  40  Me. 
48. 

277.  The  provision  in  a  contract  with  a 
railroad  company,  for  the  construction  of 
their  road  to  the  satisfaction  and  acceptance 
of  their  engineer,  has  reference  as  to  its  final 
acceptance,  and  to  the  chief  engineer.  It  is 
not  to  be  taken  to  mean  a  resident  engineer; 
and  if,  at  and  subsequent  to  the  time  when 
the  contractors  claim  to  have  finished  the 
work,  the  company  had  no  engineer,  this  will 
excuse  the  contractors  from  obtaining  an 
award  of  acceptance.  Vt,  Supreme  Ct,  1855, 
Barker  v,  Troy  &  Rutland  R.  R  Co.  27  Vt. 
766. 

278.  Engineer's  proceedings*  Where  in 
a  contract  for  work  upon  a  railway  it  was 
stipulated  that  the  work  should  be  measured 
by  defendant's  engineer  or  agent,  which 
should  be  final  and  conclusive, — Held,  that 
such  person  could  not  delegate  his  authority, 
but  that  it  was  indispensable  that  he  should 
himself  make  the  admeasurement.  In  making 
the  admeasurement,  however,  it  is  not  neces- 
sary that  he  should  give  previous  notice  to 

*  See  alBO  FInegan  v,  L'En^e,  8  Fa.  418.  Whether  an 
engineer  who  is  also  a  stockholder  Is  digqnalifled  from  de- 
termining the  contraetor*B  rights,  nnder  soch  a  stipolation, 
compare  Milner  «.  Georgia  R.  R.  4k  Banking  Ga  4  ^.886; 
Pavkes  «.  Great  Western  Ballw.  Co.  8  Sng,  Baiho,  Cm. 


the  parties  to  enable  them  to  be  present.  Md. 
Ct,  of  Appeah,  1889,  Wilson  v.  York  &c.  R 
R  Co.  llOmAJ.  58. 

279.  But  if  such  agent  is  to  make  an  esti- 
mate of  certain  expenses,  to  be  allowed  the 
plaintiff,  and  he  proceeds  to  do  so,  in  the 
absence  of  plaintiff  and  without  notice  to 
him,  he  will  not  be  bound  by  the  estimate. 
Such  estimate  will  not  be  affected  by  the  in- 
adequacy of  the  amount,  or  the  omission  to 
resort  to  the  usual  means  for  ascertaining 
facts,  if  the  umpire  act  hma  fde^  which  is  a 
fact  to  be  determined  by  the  jury.    lb. 

280,  Powers  of  contractors.  The  power 
which  a  railroad  company  have,  by  charter, 
to  take  the  land  and  other  materials  adjoin- 
ing the  line  of  the  road,,  for  the  purpose  of 
constructing  their  road,  is  as  necessary  to  exist 
in,  and  be  exercised,  by  aU  the  contractors 
on  the  road  as  by  the  corporation.  This 
power,  to  be  exercised  within  reasonable 
limits  and  in  a  proper  manner,  is  necessarily 
delegated  from  the  corporation  to  the  con- 
tractor, and  for  this  purpose  the  contractor 
is  the  agent  of  the  corporation,  and  the  cor- 
poration is  liable  to  the  land-owner,  for  the 
damages  occasioned  by  the  exercise  of  this 
power  on  the  part  of  the  contractor.  Vt. 
Supreme  Ct.  1850,  Vermont  Central  R  R 
Co.  V.  Baxter,  22  Vt,  365. 

281.  The  liability  of  the  corporation  to 
the  land-owner  in  such  case,  is  not  affected 
by  any  stipulation  in  the  agreement  between 
the  corporation  and  the  contractor.    lb. 

282,  Extra  work.  Where  the  contract 
contains  express  provisions  that  no  allowance 
shall  be  made  against  the  company  for  extra 
work,  unless  directed  in  writing  under  the 
hand  of  the  engineer  or  some  other  person  des- 
ignated, or  unless  some  other  requisite  formal- 
ity be  complied  with,  the  party  who  performs 
extra  work  upon  the  assurance  of  any  agent  of 
the  company,  that  it  will  be  allowed  by  the 
company,  without  the  requisite  formality, 
cannot  recover  of  the  company,  either  at  law 
or  in  equity.  Chancery^  1846,  Kirk  v.  Guar- 
dians of  Bromley  Union,  2  PMU.  Ch.  640; 
B.  P.  Vt.  Supreme  Ot.  1852,  Thayer  i>,  Ver- 
mont Central  R  R.  Co.  24  Vt.  440 ;  Vandei^ 
werker  v.  The  same,  27  Vt.  125;  Herrick 
V.  Belknap,  Id.  678. 

288.  Mode  of  payment  for  extra  work. 
Where  the  plaintiff,  by  special  contract, 
agreed  to  build  certain  bridges  and  depots 
for  the  defendant  corporation,  for  which  he 
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was  to  be  paid  partly  in  cash  and  partly  in 
shores  of  their  capital  stock,  and  in  the 
progress  of  the  enterprise  it  became  necessary 
to  do  much  extra  work,  and  furnish  mate- 
rials not  provided  for  in  the  special  contract ; 
Held^  that  the  plaintiff  was  entitled  to  re- 
cover the  whole  value  of  the  extra  work 
and  materials  thus  furnished,  in  money,  upon 
an  implied  assumpsit,  and  that  the  agree- 
ment to  take  pay  in  shares  did  not  extend 
to  this  part  of  the  work.  U,  8,  Ore,  Ot> 
{Me.)^  18i57,  Childs  «.  Somerset  &  Kennebec 
R.  R  Co.  10  Law  Bep.  N.  S.  661. 

284.  Where  a  contract  to  pay  for  work 
partly  in  stock  of  the  company  and  partly 
in  cash,  is  modified  by  substituting  a  more 
expensive  material  for  a  part  of  the  work, 
at  a  specified  rate  in  addition  to  a  former 
proposal,  but  with  no  stipulation  as  to  mode 
of  payment,  the  additional  expense  is  pay- 
able in  the  mode  fixed  by  the  contract. 
Where  the  parties  deviate  from  the  original 
plan  agreed  upon,  and  the  terms  of  the 
original  contract  do  not  appear  to  be  ap- 
plicable to  the  new  work,  it  being  beyond 
what  was  originally  contemplated  by  the 
parties,  it  is  undoubtedly  to  be  regarded  and 
treated  as  work  wholly  extra,  and  out  of  the 
scope  of  the  contract,  and  may  be  recovered 
for  as  such.  But  it  is  otherwise,  if  the  orig- 
inal terms  be  not  inapplicable,  and  there  be 
evidence  from  which  it  may  be  inferred  that  it 
was  the  intention  of  the  parties  that  the  new 
work  should  be  subject  to  those  terms.  '  IT. 
8.  Circ  Ct.  (Fj5.)  1858,  Boody  «.  Rutland  & 
Burlington  R  R  Co.  24  Vt,  660. 

285.  Sab-eontract8.  Where  a  sub-con- 
tractor, upon  the  request  of  a  sub-engineer 
of  the  company,  who  had  no  authority  to 
bind  the  corporation,  and  upon  his  promise 
that  the  company  would  pay  for  it,  did  extra 
work  which  the  company  might  have  re- 
quired the  original  contractor  to  do  under 
his  contract, — held  that  he  could  not  recover 
for  it  from  the  company.  Buch  a  third  per- 
son cannot  set  up  an  independent  contract 
made  with  a  sub-engineer,  to  do  work  let  to 
the  general  contractor  with  the  company. 
Vt  Supreme  Ct,  1862,  Thayer  v.  Vt.  Central 
R  R  Co.  24  Vt.  440.  Approved  and  fol- 
lowed in  Herrick  v.  Belknap,  27  Vt,  678. 

286.  If  both  contracts  provide  that  extra 
wo^k  shall  only  be  allowed  for  if  ordered  by 
the  engineer  in  writing,  the  sub-contractor, 
having  done  the  work  at  the  verbal  request 


of  the  engineer,  cannot  recover  fixnn  the 
company,  but  must  look  to  the  general  con- 
tractor; and  cannot,  it  seenu^  recover,  even 
from  him,  for  what  is  extra  work.  Vt.  Sur 
preme  Ct,  1855,  Yanderwerker  f>,  Vt  Central 
R  R  27  n.  126 ;  Barker  v.  Troy  &  Radand 
R  R  Co.  Id,  766. 

287.  The  &ct  that  the  company  have 
paid  similar  claims  to  other  persons,  will  not 
bind  them  imless  that  fact  was  known  to  the 
plaintifis  at  the  time  of  doing  the  work,  and 
operated  to  induce  them  to  confide  in  the 
authority  of  the  agent  VI.  Supreme  CL 
1855,  Vanderwerker  v.  Vt  Central  R.  R  Ca 
27  Vt,  126. 

288.  The  custom  of  railroad  companies 
to  allow  their  contractors  the  free  use  of 
their  own  roads,  cannot  be  extended  so  as 
to  bind  a  company  to  pay  the  expenses  of 
its  contractors  on  a  road  belonging  to  another 
corporation.  8.  C.  Ct.  of  AppedU^  1847, 
Colcock  V.  Louisville  &c.  R  R  Co.  1  /^robk 
829. 

289.  Statutes  giving  workmen  employed 
by  sub-contractors  a  remedy  against  the  cor- 
poration may  be  applied  to  companies  organ- 
ized, and  to  contracts  made  by  them,  previ- 
ously to  the  passage  of  the  law;  for  this 
does  not  impair  the  obligation  of  contracts. 
Mo.  Supreme  Ot  1860,  Grannahan  €.  Hanni- 
bal &  St.  Josephs  R  R  Co.  80  Mo.  546. 

290.  Although  a  public  railway  may  come 
within  the  literal  import  of  the  terms  used  in 
a  statute,  to  secure  material-men,  and  labor- 
ers, by  what  is  denominated  a  mechanic's 
lien,  upoD  "  buildings  orotherimprovements," 
yet  the  public  have  such  an  interest  in  public 
works  of  this  character,  that  it  cannot  rea- 
sonably be  presumed  that  such  terms  wero 
intended  to  include  the  bridges  and  culverts 
upon  the  line  of  the  road.  Mo.  Supreme  Ct. 
1857,  Dunn  v.  North  Missouri  Railroad,  24 
Mo,  498. 

291.  Under  section  sixty  of  the  general 
railroad  law,  of  Vermont  (Comp.  St4U.  208, 
ch.  26), — which  provides  for  the  liability  of 
railroad  corporations  to  day  laborers  em- 
ployed by  contractors  in  constructing  their 
roads, — a  railroad  company  is  liable  to  day 
laborers  employed  by  sub-contractors,  as  well 
as  to  those  employed  by  persons  who  contract 
directly  with  the  corporation.  The  term 
*^ contractors"  in  the  statute,  includes  sob- 
contractors.  Vt.  Supreme  Ct.  1858,  Branin 
V.  Connecticut  &c.  R  R  Co.  81  Vt.  214. 
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292.  Under  the  Yermont  Btatute  Oomp. 
Stat.  203  §  60,  which  makes  the  company 
liable  to  day  laborers  ^^for  labor  actually 
perfonned  on  their  road,"  a  day  laborer  may 
recover  of  tiie  corporation,  not  only  for  his 
own  personal  labor,  but  also  for  the  use  of  his 
horse  and  cart,  with  which  he  worked  in  the 
conatmction  of  the  railroad.    Ih. 

6.  Mode  of  eonitruati&n, 

293.  The  incidental  use  of  a  railroad  em- 
hankmenty  as  a  dam,  by  the  agreement  of 
the  agent  of  the  corporation,  is  not  such  a 
deviation  from  its  strict  uses,  as  gives  notice 
to  all,  of  the  agent's  want  of  authority ;  and 
they  are  liable  for  resulting  damages.  Vt  Sur 
preme  Ct,  1856,  Jones  «.  Western  Vermont  R. 
B.  Co.  1  WlUiaiM  (27  Vt.),  399. 

294«  The  general  provisions  of  the  rail, 
ways  clauses  consolidation  act,  that  in  the 
exercise  of  their  powers,  the  company  shall 
do  as  little  damage  as  possible,  and  shall 
make  satisfaction,  to  all  parties  interested, 
for  aU  damages  sustained  by  them,  does  not 
extend  to  the  form  of  constructing  the  rail- 
way. It  does  not  apply  to  what  is  done,  but 
to  the  manner  of  doing  it.  Hence,  if  by 
other  sections  of  the  statute,  the  company 
are  required  to  build  bridges  in  a  particular 
form,  they  may  still  do  so,  nothwithstanding 
it  may  cause  more  damage  to  the  owners  of 
land,  than  to  build  them  in  some  other  form. 
Q.  B.  1853,  Begina  «.  East  &  West  India 
Docks  <&c.  Railway,  22  Eng,  X.  A  Eq,  118;  2 
EU.  &  B.  466;  22  Lcm  J,  JV.  8.  Q.  B.  380; 
17  Jur.  1181. 

295,  Where  a  timnel  Is  marked  upon  the 
plans  referred  to  in  the  company's  clauses 
consolidation  act,  it  must  be  made  in  the  ex- 
act position  indicated,  and  the  general  right 
of  deviation  does  not  apply ;  and  a  company 
having  wrongfully  deviated  cannot  be  com- 
pelled to  construct  the  tunnel  on  the  devia- 
ting line.*  C.  P.  1862,  Little  v.  Newport  &c. 
Railw.  Co.  14  Bng.  L.  d  Eq.  309 ;  22  Law  J, 
jr.  8.  89 ;  17  Jur.  209. 

296.  Access.  The  owners  of  raUroads 
which  are  public  highways,  are  bound  to 

*  OoorU  of  equity,  In  England,  will  not  oadertake  to  de- 
termine qnestions  of  engineering,  and  take  the  ecmitructlon 
of  arallwaj  nnder  their  own  control.  In  order  to  keep  them 
within  their  powers,  bat  will  refer  moh  questions  to  a  dls- 
interested  eagioeer.  In  each  case  the  eoort  wiU  hue  its 
order  npon  the  report  of  such  engioeer.  Ohan.  1889,  Webb 
«.  Mesehester  4k  Leeds  Ballw.  Co.  1  JEhff.  BaUw.  Cat.  M6; 
4  Jfylnedbe.  11^ 


make  such  landings  or  places  of  access  to 
their  roads,  as  are  necessary  for  the  public 
accommodation,  and  to  keep  them  in  a  suit- 
able and  safe  state  for  the  accommodation  of 
the  persons  who  may  be  reasonably  expected 
to  use  them ;  but  they  are  under  no  obliga- 
tion to  do  anything,  either  for  the  conven- 
ience or  safety  of  passengers,  at  points  where 
none  are  expected  to  pass  to  and  from  the 
track.  JV.  H.  8uperior  Gt.  1854,  Murch  o. 
Concord  H.  R  Corp.  9  Foit.  9.  ^ 

297.  Negligence  of  laborers.  Where  work 
is  done  for  a  railway  company  under  a  con- 
tract (parol  or  otherwise),  the  company  are 
not  responsible  for  injury  resulting  to  a  third 
person  from  the  negligent  manner  of  doing 
the  work,  though  they  employ  their  own 
surveyor  to  superintend  it,  and  to  direct  what 
shall  be  done.  C.  P.  1855;  Steel «.  South- 
eastern Railw.  Co.  32  Eng.  L.  &  Eq.  866 ;  16 
C.  B.  550.  But  compare  Yeazie  «.  Penobscot 
RRCo.49if«.  119. 

298.  Temporary  gnards.  A  corporation, 
which  was  authorized  to  construct  a  railroad, 
had  occasion,  in  so  doing,  to  cut  through  a 
highway  situated  in  the  plaintiff'  town,  and 
which  the  latter  were  bound  to  keep  in  re- 
pair. In  the  progress  of  the  work  it  became 
necessary,  to  prevent  travelers  from  falling 
into  the  deep  cut  at  the  intersection  of  the 
highway,  to  raise  barriers,  which,  though 
voluntarily  erected  by  the  company,  were 
afterwards  approved  and  adopted  by  the 
selectmen  of  the  town.  Subsequently,  for 
the  purpose  of  removing  stone  and  rubbish 
from  the  cut,  the  barriers  were  taken  down 
by  persons  in  the  defendants*  employ,  and 
in  consequence  of  the  negligence  of  the  work* 
men  to  replace  them,  at  ni^ht,  when  leaving 
the  works,  a  traveler  sustained  an  injury. 
Under  the  provisions  of  a  statute,  double 
damages  were  recovered  against  the  plaintiff 
therefor.  Hdd,  that  the  company  was  bound 
to  cause  the  barriers  to  be  replaced  at  night, 
although  no  such  duty  was  enjoined  by  their 
charter ;  as  otherwise  an  accident  might  have 
happened  before  the  town  had  notice,  actual 
or  constructive,  and  no  one  would  have  been 
responsible  for  the  damages.  Mas9.  Supreme 
Gt.  1889,  Inhabitants  of  Lowell  9.  Boston  <& 
Lowell  R  R  Corp.  23  Pick.  24. 

299.  In  snob  ease  an  action  might  be 
maintained  by  the  town,  against  the  corpo- 
ration, for  indemnity,  the  parties  not  being 
in  pari  ddieto;  but  the  corporation  is  not 
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liable  for  the  costs  and  expenses  of  the  action 
brought  against  the  town  by  such  trayeler, 
it  not  appearing  that  the  action  against  the 
town  was  defended  at  the  request  of  the 
Taiht>ad  corporation  or  for  its  benefit.  Ih. 
Compare  Yeazie  9.  Penobscot  R  R.  Co.  49 
m.  119. 

800.  Where  a  raikoad  corporation  was 
liable  for  damages  paid  by  a  town  for  a  de- 
fect in  a  road  built  by  the  corporation  in  lieu 

^  of  an  old  road  taken  for  the  railroad, — Hdd, 
that  the  town  might  also  recover  of  the  rail- 
road the  costs  and  expenses  incurred  in  de- 
fending the  suit  against  them  for  such  dam- 
ages, the  railroad  having  been  notified  and 
declined  to  interfere.  Vt  Supreme  Ct.  1854, 
Duxbury  v.  Vermont  Central  R  R  Co.  26  Vt. 
761. 

801.  Bridges.  A  railroad  company  may 
be  sued  for  damages  sustained  by  the  break- 
ing down  of  a  bridge,  notwithstanding  it 
was  built  by  a  competent  engineer,  if  the  jury 
are  of  the  opinion  that  it  was  not  constructed 
with  sufficient  skill  and  care  and  of  reason- 
ably proper  strength  with  regard  to  the  pur- 
poses for  which  it  was  made.*  Bhxh,  1848, 
Grote  V,  Chester  &  Holyhead  Railw.  Co.  2 
Exch.  251 ;  5  Eng,  Bailw.  Ca$.  649. 

802.  That  acts  of  parliament,  giving  rail- 
way companies  power  to  build  bridges,  must 
be  expounded  with  reference  to  the  peculiar 
mode  of  construction  of  bridges  on  railways. 
Exch.  1840,  Priestley  v.  Manchester  &  Leeds 
Railway  Co.  4  Tou,  d  C,  68;  2  Eng.  Bailw. 
Cob.  134. 

803.  Cnlverts.  Railroad  corporations  must 
provide  suitable  bridges  and  culverts  for  the 
natural  flow  of  water  crossed  by  their  roads. 
iV.  K  Superior  Ct.  1849,  March  v.  Portsmouth 
&  Concord  R  R.  Co.  19  N.  K  872. 

804.  Consequential  damages.  A  railroad 
corporation  is  not  liable  for  injuries  resulting 
to  the  land  of  adjoining  owners,  by  reason  of 
excavations  necessary  to  the  construction  of 
its  road  bed,  and  made  in  pursuance  of  its 
charter.    Me.  Supreme  Ct,  1862,  Boothby  «. 


*  Where  the  expense  of  keeping  a  bridge  in  repair  Is  im- 
posed bj  statate  upon  seTeral  towns  and  a  railroad  com- 
pany jointly^  with  a  provision  that  the  mnnidpal  anthoritles 
of  one  of  the  towns  shall  hare  the  care  and  saperlntendence 
of  it,  and  shall  employ  all  services  necessary  in  the  care 
thereof,  no  action  lies  against  saoh  town,  in  favor  of  the 
railroad  company,  to  recover  tor  damages  sustained  by  the 
latter  in  consequence  of  a  defect  in  the  bridge.  Jfcua.  J9u^ 
preme  CL  1884,  Maiden  k  MeLrose  B.  B.  Co.  «.  Olty  of 
Cbarleitown,  8  Allen,  24S. 


Androscoggin  &  Kennebec  R.  R  Co.  51  Me. 
818. 

But  compare  Lawrence  v.  Great  Northern 
Railw.  Co.  15  Jur.  652;  2  Law  J.  N.  S.  298; 
EvansviDe  &  CrawfordsviUe  R  R  .Co.  t.  Dick, 
9  Ind.  438 ;  Warburton  «.  London  &  Black- 
wall  R  R  Co.  1  Eng.  Bailw.  Cm,  409 ;  Com- 
monwealth V.  Boston  &  Maine  R.  R  Co.  3 
Cush.  25 ;  1  Am.  Bailw.  Com.  482;  Towle  v. 
Eastern  R  R  Co.  17  ^  JZ  519. 

805.  Where  the  right  of  way  is  granted  to 
a  railroad  company,  and  it  is  necessary  to  ren- 
der it  practicable  for  the  purposes  of  the  road, 
to  dig  a  deep  cut  through  the  ground,  they 
are  not  bound  to  build  walls  to  prevent  the 
banks  from  falling  in,  and  for  the  protection 
of  the  adjoining  property.  Ky.  Ct.  of  Ap- 
pealer 1857,  Hortsman  «.  Covington  &  La- 
mgton  R  R  Co.  18  B.  Monr.  218.  But  com- 
pare Richardson  «.  Vermont  Central  R  R.  Co. 
25  Vt.  465. 

806.  Overflowing  lands*  A  railroad  com- 
pany, sued  for  damages  resulting  from  over- 
flowing plaintiff^s  land  in  consequence  of 
their  works,  must  show  that  aU  due  and 
reasonable  precautions  were  taken  in  the  con- 
struction,* and  that  nothing  was  done  wan- 
tonly or  carelessly  to  cause  unnecessary  dam- 
ages to  plaintiff^s  property,  in  order  to  con- 
fine the  plaintiff  to  the  statute  remedy  for 
compensation.  If  they  do  not  show  this,  the 
action  at  law  lies.  Maee.  Supreme  Ct.  1855, 
8.  P.  N.  H.  Supreme  Ct.  1857,  Mellen  v.  Western 
Railroad,  4  Oray^  801 ;  Johnson  v.  Atlantic 
&c.  R  R  Co.  85  N.  H.  569.  But  compare 
Robinson  v.  N.  Y.  and  Erie  R  R  Co.  27  Barb. 
512 ;  Chase  f>.  N.  Y.  Central  R  R  Co.  24  Id. 
278. 

807.  Under  a  charter  providing  that,  if 
necessary  to  intersect  or  cross  any  water- 
course or  highway,  the  corporation  may  con- 


*  Where  an  li^my  Is  allied  to  have  arisen  firom  tbetas- 
proper  oonstmctlon  of  a  railway,  the  fkct  of  Its  harlng  givcB 
waj  will  amount  to  pHma/aeie  eyidenoe  of  Its  faumffidexh 
C7*,  and  this  eyidenoe  may  become  oonclnsire,  tram  the 
absence  of  any  proof  on  the  pari  of  the  company  to  rctatlL 
The  amount  of  precaution  which  ought  to  be  taken  In  the 
construction  of  such  works  to  guard  against  external  rlola- 
tions  cannot  be  the  sutjc^  of  <u>y  predse  rule,  toot  nnst 
Tary  aeoordlng  to  the  Tarying  local  clrcomstancea.  Ptief 
CowneUy  1SS8,  Great  Western  Railway  of  Canada  Cempany 
«.  Fawcett,  1  JToore,  P,  0.  C.N.S.\Qi\9  Jur. X.&tS»\ 
11  Weskly  R.4U',  8  Law  J.  If.  &  91.  Oompare  Withm 
f>.  North  Kent  Railway  Go.  ST  Law  J.  JT,  S,  EOkIl  417.  &  C. 
at  Mid  Prius,  mib.  funn.  Withers  «  Great  Noithem  Railway 
CclF.^F.  165;  Wybom t.  Same,  1  /*.  ^ /*.  16S;  Ruck 
«.  wmUuDS,  S7  Law  J.  N.  &  JSech.  dSl. 
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Btroct  their  road  across  or  upon  the  same, 
but  in  such  a  way  as  not  to  impair  its  use- 
fuhiess,  the  company  are  liable  for  damage  to 
plaintifTs  lands  situated  on  a  stream,  oc- 
casioned by  an  overflow  of  water,  caused  by 
the  construction  of  the  road  over  the  stream 
and  through  its  banks.  [16  Ad.  &  El.  648.] 
N,  r.  Ct,  of  AppeaU^  1855,  Brown  «. 
Cayuga  &  Suequehanna  R.  R.  Ck>.  12  K  F. 
(2  Kem,\  486. 

S08.  That  a  riparian  proprietor,  whose 
lands  had  been  gradually  washed  away  by  a 
change  in  the  course  of  the  current  of  the 
stream,  occasioned  by  necessaiy  erections 
made  above  him  in  the  stream  by  a  railway 
company,  has  no  claim  for  damages  against 
the  company,  whether  such  erections  have 
been  made  in  a  careless  and  unskilliul  manner 
or  not, — see  Henry  «.  Vermont  Central  R.  R. 
Co.  80  Vt,  688. 

809.  Defect  in  statloiu  To  establish  a 
case  of  negligence  against  a  railway  company, 
and  consequent  liability  for  damage  for 
ii^ury  happening  in  consequence  of  an 
alleged  defectiveness  in  an  erection  for  the 
use  of  their  passengers,  it  must  be  proved 
that  the  erection  was  an  improper  one  for  its 
purpose,  and  it  is  not  sufficient  to  show  that 
by  some  alterations  it  might  have  been  made 
more  safe.  G,  P.  1866,  Crafler  «.  Metropoli- 
tan Railway  Co.  85  Lavf  J.  K  S.  182;  1  H. 
d  R  lU;  ILaw  B,  C,  P,  800 ;  12  Jur,  N, 
8.  272 ;  14  WeMy  B.  884 ;  8.  P.  C.  P.  1857, 
Tooney  v.  London  &c.  Railway  Co.  80  Law 
Timet,  185 ;  27  Law  J.  iV.  8,  89. 

810.  Crossings.  The  owner  of  land 
acyoining  a  railroad  track  has  no  right  to 
build  a  farm-crossing  at  any  other  point 
than  at  the  one  flxed  by  the  commissioners, 
or  agreed  upon  with  the  railroad  company ; 
nor  to  cross  the  track  at  any  other  point 
than  the  established  crossing.*     Vt.  Supreme 


*  By  the  imlliniTe  cUosef  consolidation  act  (8  A  0  VicA, 
ch.  90,  $  40)  it  U  made  tlw  duty  of  railway  companlei  in 
Xngland,  before  they  use  land  for  any  of  their  purpoees, 
to  fence  it  and  make  conrenlent  passes  fof  the  owner, 
which,  if  the  parties  do  not  agree,  are  to  be  determined 
by  two  magistrates.  Etld,  that  nnder  such  statutes 
the  railway  was  not  excused  fhun  making  the  necessary 
aooonunodations  to  keep  up  communication,  to  the  owner, 
between  dlflTerent  parts  of  lands  intersected  by  the  line  of 
a  laflway,  because  these  were  not  defined  in  the  arbitra- 
tors' award  of  land  damagea  Chane^ry^  1848,  Skerratt «. 
Morth  StafTordshtre  Railway  Co.  6  Eng.  Jiaihe.  Cat.  16<l 

Where  land  was  deeded  to  a  railroad  corporation  upon 
the  oooditioQ  that  the  company  riiould  fence  the  land  and 
prepare  a  crosslDg  with   cattle-guards   at  (he  preseot 


at.  1850,  Connecticut  &c.  R.  R  Co. «.  Holton, 
82  Vt  48.  But  compare  to  the  contrary, 
Wheeler  v.  Rochester  &c.  R  R.  Co.  12  Barb, 
227. 

811.  Under  sections  44  and  50  of  the  N. 
Y.  general  railroad  act,  companies  are  bound 
to  make  the  land  crossings  as  weU  on  a 
village  lot  as  on  a  &rm,  and  as  well  where 
their  right  was  obtained  by  agreement  with 
the  owners  as  where  it  was  acquired  by  com- 
pulsory proceedings.  N.  T.  Supreme  Ct, 
1854,  Clarke  v,  Rochester  &c.  R  R  Co.  18 
Barb.  850.  And  see  Bradley  «.  Buffalo  &c. 
R  R  Co.  84  K  Y.  427.  Compare  Home  v. 
Atlantic  &  8t  Lawrence  R  R  Co.  86  K  K 
440. 

812.  Whether  railroad  companies  are  or 
are  not  bound  to  furnish  suitable  crossings 
between  different  parts  of  one  owner^s  land 
intersected  by  the  road,  if  they  do  provide 
them,  they  become  the  property  of  the  land- 
0¥nier,  and  cannot  be  removed  by  the  cor- 
poration, except  when  it  becomes  necessary 
to  do  so  for  the  improvement  of  the  road. 
^.  K  Superior  Ct.  1849,  March  v.  Portsmouth 
&  Concord  R  R  Co.  19  JIT.  K  872. 

813.  A  provision  of  law  allowing  land  oc« 
cnpiers  to  make  crossings  over  the  railway 
may  be  regarded  as  intended  for  the  benefit 
of  all  those  who  may  be  at  any  future  time 
occupiers.  JJ.  of  Lords.  1842,  Monkland  Ss 
Kir.  Railways.  Dixon,  8 Eng. BaUw.  Cos.  278. 

314,  Courts  of  equity  will  decree  specific 
performance  of  contracts  entered  into  between 
a  railway  company  and  a  land-owner,  in  re- 
gard to  fann-crossings,  and  such  like  works, 
upon  the  lands  of  the  company,  in  which  the 
land-owner  has  an  interest  so  material  that 


trareled  path,  on  a  lerel  with  the  track,  and  it  appeared 
that  the  railroad  dlyided  the  platntUTs  pasture  into  two,  in 
one  of  which  there  was  no  water,  and  that  the  crossing  con- 
nected the  two, — ntid^  that  the  clause  In  the  deed  was  not 
a  settlement  between  the  parties  in  relation  to  the  crossii:^ 
required  by  law,  and  that  the  legal  position  of  the  parties 
was  not  changed  thereby;  and  that  when  the  plaintiff 
turned  his  cattle  loose  into  one  of  the  pastures,  and  they 
were  subsequently  killed  in  attempting  to  cross  the  track, 
the  defendants  were  liable  for  the  damage,  unless  it  should 
appear  that  it  was  done  by  accident,  or  by  some  fault  of  the 
plainUff.  N.  H.  Superior  CL  1866,  White  v.  Concord  R. 
R.  10  iy>9t.  88.  And  see  Horn  e.  Atlantlo  A  St  Lawrence 
R.  R.  Co.  86  y.  Jff.  109. 

A  contract  between  an  owner  of  land  and  a  company, 
that  the  latter  should  "  construct  and  maintain  good  and 
suffldent  fences  on  each  side  of  the  track,  and  also  two 
crossings  for  teams,"  and  making  no  proTlslon  for  gates, — 
Htld^  not  to  relieve  the  company  from  its  statutory  ob- 
ligations to  maintain  gates.  If.  Y.CLqf  AppeaU,  IBN, 
Poler  V,  N.  Y.  Centna  R.  R.  Co.  16  y.  Y.  470. 


636      Construction  and        [RAIUiOADS.]        Maintenance. 


the  non-performance  cannot  be  adequately 
compensated  at  law.  Vice  Chancery ^^  1842, 
8torer  v.  Great  Western  Railway  Co.  8  Eng. 
BaUw,  Cos,  106. 


6.  Interference  toith  highways,  toatere^  Ac, 

815.  That  the  legidatare  haye  the  ri^t 

to  provide  for  snch  alterations  in  the  high- 
ways as  the  public  good  may  require,  by  rea- 
son of  the  construction  of  a  railroad ;  and  the 
railroad  cannot  be  held  liable  as  a  wrongdoer, 
for  haying  made  such  alterations  according 
to  the  requirements  of  its  charter.  See  Towle 
9.  Eastern  Raihroad,  17  N.  K  519. 

816.  The  power  conferred.  An  act  of  the 
legislature,  which  authorizes  the  construction 
of  a  railroad  between  certain  termini^  without 
prescribing  its  precise  course  and  direction, 
does  not  prima  fade  confer  power  to  lay  out 
the  road  on  and  along  an  exbting  public  high- 
way. But  it  is  competent  for  the  le^lature, 
tmder  the  right  of  eminent  domain,  to  grant 
such  authority,  either  by  express  words,  or 
by  necessary  implication  ;*  and  such  implicar 
tion  may  result  either  from  the  language  of 
the  act,  or  from  its  being  shown,  by  an  appli- 
cation of  the  act  to  the  subject  matter,  that 
the  railroad  cannot,  by  reasonable  intendment, 
be  laid  in  any  other  line.  Mase.  Supreme  Ct. 
1849,  SprmglBeld  «.  Connecticut  Riyer  R.  R 
Co.  4  Gush,  68 ;  1  Am.  JSaiko.  Cae,  67d. 

817.  If  the  charter  of  a  railroad  company 
l^yes  them  the  right  to  construct  the  same 
on  a  street  so  as  to  cause  as  little  obstruction 
as  possible,  it  also  empowers  them  to  use  the 
same  when  built,  and  no  obstruction  caused 
thereby  is  a  yiolation  of  the  charter  unless  it 
might  haye  been  ayoided  by  a  different  con- 
struction of  the  road.  If  the  obstruction  is 
caused  by  negligence,  the  company  is  liable 
in  damages  or  by  indictment.  Pa,  Supreme 
Ct  1856,  Commonwealth  9.  Erie  &  North  East 
R  R  Co.  27  Pa.  St.  889. 

818.  A  proyision  in  the  charter  of  a  rail- 
road company  authorizing  them  to  constnict 
their  track  upon  and  across  a  highway,  is  not 
to  be  construed  as  intended  to  authorize  them 
to  appropriate  the  interest  of  the  owner  of 
the  fee.    K  K  Supreme  Ct.  1842,  Presbyte- 


rian Society  in  Waterloo  «.  Auburn  &  Roch- 
ester R  R  Co.  8  mU,  567;  1855,  EUicottrille 
&c.  Plank  Road  Co.  v.  Buffalo  Jba  R  R  Oa 
20  Barb.  644.  And  see  Fletcher  9.  Auban 
&  Syracuse  R  R  Co.  25  Wend.  462. 

819.  A  Btatate  forbidding  ratlroids  to 

cross  highways  without  consent  of  municipsl 
authorities,  although  it  is  applicable  to  exist- 
ing railroads,  cannot  be  construed  to  require 
railroads  whose  location  has  been  completed 
and  duly  filed,  and  the  construction  hegon 
under  a  binding  contract,  to  locate  anew  in 
order  to  comply  with  its  proyisiona.  Me.  Su- 
preme Ct.  1861,  Yeazie  v.  Mayo,  49  Me.  156. 

820.  A  charter  incorporating  into  itsdf 
by  words  of  reference,  the  proyisions  of  gen- 
eral statutes,  as  to  the  mode  of  crosaing  roads 
and  construction  of  bridges,  &c.,  includes,  by 
implication,  the  clauses  enacting  penalties 
for  not  repairing  the  roads  and  bridges,  and 
proyiding  the  remedy  for  enforcing  the  pen- 
alties. C.  P.  1862,  The  Bristol  &c.  Railway 
Company  «.  Tucker,  18  C.  B.  JT.  S.  207. 

82 1  •  The  obatmetion  of  a  highway  by  the 

construction  of  a  railroad  across  it  in  a  man- 
ner not  authorized  by  law,  is  a  nuisance,  and 
renders  the  corporation  liable  to  indictment^ 
Maee.  Supreme  Ct.  1854,  Commonwealth  t. 
Nashua  &  Lowell  R  R  Corp.  2  Gray,  54; 
1855,  Commonwealth  «.  Vermont  &  Mats.  R 
R  Corp.  4  Gray,  22 ;  Pa.  Supreme  Ct.  1856, 
Commonwealth  «.  Erie  &  North  East  R  R 
Co.  29  Pa.  St.  889. 

822.  The  '^charter  of  a  railroad  company 
proyided  that  the  railroad  should  be  con- 
structed so  as  not  to  obstruct  or  impede  the 
free  use  of  any  public  road,  street,  lane,  or 
bridge.^'  Beld^  that  assumingthat  this  clause 
does  not  entirely  forbid  the  company  from 
building  their  road  on  any  street,  and  that 
a  railroad  can  be  so  constructed  on  a  public 
street  that  it  will  not  be  a  material  obstruc- 
tion to  its  free  use,  yet  all  impedimoits  not 
absolutely  necessary  to  the  use  of  the  railroad 
are  unlawfuL    If  the  railroad  renders  it  es- 


*  An  ftct  aathorUlng  my  nllroftd  compmnj  "to  raise  or 
lower  any  turnpike,  plank-road,  or  other  way,  for  the  pnr- 
poM  of  haTtng  their  railroad  pan  over,  or  under  the  lame," 
JlUd  to  glye  a  right  not  only  to  cron  at  grade,  but  to  run 
lengthwise  upon  the  road  so  taken.  Jo.  Suprmns  CI  1801, 
HUbumv.  Cedar  Baplda,  IS /ouhi  (4  WiHL)^  M«. 


*  Where  a  railroad  corporation  claim  to  maJnialn  iMr 
road  upon  a  public  hl^way,  tiie  town  witbin  which  the 
highway  li  dtoated,  m^y  eoetaln  a  bill  In  equity,  for  the 
purpose  of  trying  the  question  of  the  right  of  the  eompony, 
under  their  charter,  to  maintain  their  road  In  tiiai  pJare 
Jf OM.  Sftprmns  Ct.  1840,  Springfleld  «.  Ceonedlcwt  Btrcr 
R.  R.  Ga  4  Oudi.  68;  1  Am.  Baiho.  Cos.  Vl%  Aat  the 
lm>«Un(f  of  a  street,  pffepaiatory  to  laying  the  stmctnre  ef 
a  railway,  is  not  an  obetmctlon,  see  McLaoidilln  9.  Cbar- 
lotte  4k  &  a  Bailway,  5  iMoA.M8;  BeDadiot9.Ooit,8Jl0r*. 
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sential  tliat  the  rest  of  the  street  should  be 
graded  in  order  to  be  used  by  the  public,  this 
must  be  done.  Pa.  Supreme  Ct.  1856,  Com- 
monwealth 9.  Erie  &  North  East  R  R  Co. 
27  Pa.  St.  839. 

823.  A  provision  that  the  railroad  shall  be 
so  constructed  as  not  to  impede  the  use  of 
roads,  applies  not  merely  to  laying  the  rails 
but  to  the  ordinary  and  proper  use  of  the 
road.  If  such  use  causes  an  impediment^  the 
charter  is  violated.    Ih. 

824.  Using  the  highways.  A  company 
must  not,  without  clear  necessity,  place  its 
depot  so  that  the  receiving  and  discharging 
of  passengers  injuriously  interferes  with  the 
use  of  a  public  way.  JT.  J.  Supreme  Ct.  1856, 
State  V,  Morris  Sb  Essex  Railroad,  1  Dutch. 
487 ;  Vt.  Supreme  Ct.  1854,  State  v.  Vermont 
Central  R.  R  Co.  27  Vt.  103.  And  see  Lack- 
land V.  North  Missouri  R  R  Co.  31  Mo.  180. 

825.  But  it  has  a  right  to  pass  and  repass 
over  a  highway  in  making  up  its  trains  and 
ahifting  its  cars,  provided  this  is  done  only 
to  a  reasonable  extent  and  in  a  reasonable 
manner,  without  encroaching  upon  the  rights 
of  others  who  have  an  equal  right  to  use  it. 
JfoM.  Supreme  Ct.  1861,  Gahagan  v.  Boston 
&c  R  R  Co.  1  Allen,  187. 

826.  A  farm  road  which  a  land-owner  has 
constructed  upon  his  own  land  for  the  con- 
venient use  of  his  farm,  is  not  to  be  regarded 
as  a  private  way,  within  the  meaning  of  a 
railroad  statute  providing  a  remedy  by  action 
for  injury  or  inconvenience  caused  to  an  in- 
dividual's property  by  alterations  in  high- 
ways, private  ways,  &c.,  or  by  obstructions 
placed  upon  the  same.  N.  PL  Superior  Ct. 
1861,  Clark  v.  Boston  &c.  R.  R.  Co.  4  Post. 
114. 

827.  A  farm  crossing  is  not  a  road,  in  the 
legal  sense  of  the  term,  within  the  meaning 
of  a  provision  in  the  charter  of  a  railroad 
OHnpany,  requiring  the  erection  of  a  bridge 
at  road  crossings.  K  J.  Supreme  Ct.  1854. 
Green  «.  Monis  &  Essex  R.  R  Co.  4  Zabr. 
486. 

828.  Where  a  land-owner  was  entitled  to 
the  use  of  two  roads,  but  a  railroad  company 
stopped  up  one  for  the  purpose  of  proceeding 
with  their  works,  and  contended  that  the  use 
of  the  other  road  was  a  sufficient  substitution, 
within  the  meaning  of  the  railway  clauses 
consolidation  act, — Held^  that  an  injunction 
would  lie  to  restrain  them  ftom  obstructing 
the  former  road.     V.  Ch,  Ct  1850,  Attorney- 


General  «.  Great  Northern  Railw.  Co.  14  Jur. 
684. 

829*  Crossings.  A  railroad  corporation, 
having  a  right  to  build  their  road  over  or 
under  a  highway,  and  for  that  purpose  to 
raise  or  lower  the  highway,  are  bound  to  ex- 
ercise this  right  so  as  not  unnecessarily  to 
obstruct  the  highway,  and  to  use  reasonable 
care  to  protect  those  passing  theron  from  in- 
juries, and  are  liable  for  any  injuries  happen- 
ing to  any  one  passing  on  the  highway,  on 
account  of  their  neglect  to  use  such  care.* 
Me.  Supreme  Ct.  1860,  Veazie  «.  Penobscot  R 
R  Co.  49  Me.  119. 

880.  A  railroad  company  is  not  liable, 
under  a  statute  enjoining  the  duty,  upon 
railroads,  of  making  passes  for  accommoda- 
tion of  public  travel,  for  not  constructing 
an  under  pass  for  the  accommodation  of  the 
public  travel  on  a  way,  unless  such  way  has 
been  laid  out  agreeably  to  statute  law,  or 
been  used  by  the  public  for  at  least  twenty 
years.  N.  H.  Supreme  Ct.  1867,  Northumber- 
land «.  Atlantic  &  St.  Lawrence  R.  R  85 
N.  H.  674. 

881.  A  laying  of  tramways  by  a  land- 
owner across  a  public  road  running  through 
his  property,  for  his  own  convenience  in  the 
use  of  his  coal  cars,  is  illegal  and  a  nuisance; 
and  a  railroad  company,  occupying  the  high- 
way with  their  track,  are  not  liable  in  dam- 
ages in  removing  them,  especially  where 
crossings  were  substituted  for  the  plaintiffs 
use.    Pa,  Supreme  Ct.  1864,  Harvey  v.  Lack- 


*  Under  the  statute  of  Maine,  (18S8,  c  41,  §  8,)  providing 
that  railroads  shall  not  be  carried  along  any  existing  high- 
way, bat  **  most  cross  It  In  the  line  of  the  railway,"  a  cat* 
poratlon  have  no  power  to  extend  a  cturve  In  a  branch  track 
partly  over  or  along  a  highway,  but  without  crossing  It. 
Me.  Supreme  (X  1869,  Bangor  Ac.  R.  R.  Co.  9.  Smith,  47 

jrs.8i 

By  locating  thehr  track  across  a  h^hway,  a  railroad  com- 
pany acquires  the  right  to  lay  their  rdls  and  road  bed  across 
the  highway,  in  the  direction  or  line  of  their  road ;  and,  K 
may  be  to  lay  a  second  track  in  the  same  direction  and  par- 
allel with  the  first,  if  Che  whole  line  is  of  that  character,  and 
the  business  of  the  road  requires  it ;  but  not  to  lay  a  track 
in  a  different  direction,  oti  an  angle  or  curve,  though  wltblD 
the  limits  of  their  described  location.    75. 

Under  t&e  statute  of  Massachusetts  {R&o.  Sts.  &  89, 1 69), 
town  or  city  authorities  have  no  power  to  lay  out  a  highway 
across  a  railroaa,  on  a  level  therewith ;  and  a  railroad  com- 
pany Is  not  estopped  from  ofejecttng  to  the  exercise  of  sudi 
power,  by  an  agreement  made  by  It  with  former  owners  of 
the  land,  wfalcih  contained  a  stipulation  for  a  right  of  way,  to 
be  used  by  such  owners  and  their  assigns,  at  the  place  where 
the  highway  was  afterwards  laid  out.  Mam.  Supreme  OL 
1861,  Boston  k  Usine  Baflroad  «.  Uajat  Asl  of  Lawrenea^ 
S^««i»,10T. 
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awanna  &  Bloomsbnrg  R.  R.  Co.  47  Pa.  St. 

428. 

383«  Highway  officers.  Under  the  Massa- 
chusetts statutes  (1842,  c.  22)  anthorizmg 
county  commissioneTB  to  require  railr6ad 
companies  to  raise  highways  at  crossmgs, 
if  necessary  for  the  security  of  the  pub- 
lic, the  commissionerB'  order  must  deter- 
mine in  detail  the  manner  in  which  the 
change  shall  be  made.*"  Ifasi.  Supreme  Ct. 
1864,  City  of  Rozbury  «>.  Boston  &  Provi- 
dence R  R.  Co.  2  Oray^  460. 

888.  Care  in  constmctloiu  A  railroad 
company  is  required,  if  possible,  to  con- 
struct its  road  over  or  across  highways  with- 
out any  inconvenience  to  the  public ;  but  if 
it  cannot  be  done  without  some  inconven- 
iency  it  must  be  done  with  the  least  possible 
Inconvenience.  If  a  bridge,  or  a  substituted 
road  be  necessary  to  prevent  the  obstruc- 
tion, the  railroad  conqiany  must  build  it 
immediately,  or  in  a  reasonable  time,  and 
cannot  delay  it  till  the  completion  of  the 
road«  The  company  must  so  use  their  own 
right  as  not  to  injure  or  take  away  the  rights 
of  others  [Redf  on  Railw.  515— 618 ;  27  Pa. 
St.  839].  Term.  Supreme  Ct.  1859,  Louis- 
ville ^B  Nashville  R  R.  Co.  f>.  State,  3  Bead, 
523. 

884.  In  an  action  against  a  railroad  com- 
pany for  damages  incurred  by  reason  of  their 
having  interfered  with  a  highway,  negli- 
gence or  want  of  skill  in  the  defendants  is 
not  material,  y.  Y.  Supreme  Ct.  1858,  Rob- 
inson f>.  N.  Y.  &  Erie  R  R  Co.  27  Barb.  512. 

385 •  A  railroad  company  having  under- 
taken to  lay  down  their  track  along  a  street 
which  is  a  public  road,  are  bound  to  lay  it 
down  properly,  and  to  keep  it  in  a  proper 
condition ;  and  where,  by  the  sinking  of  the 
pavement,  a  spike  in  the  rail  was  left  exposed, 
with  which  the  plaintiff  *s  carriage  coming  in 
contact,  the  plaintiff  was  thrown  out  and  in- 
jured,— Held,  that  the  company  was  guilty  of 
negligence,  and  the  plaintiff  might  recover. 
if.  r.  Com.  PI  1861.  Fash  f>.  Third  Av.  R  R 
Co.  1  i>%,  148. 

*  Under  thie  MaaBachmette  statute  an  action  doee  not  Be  on 
•n  order  of  the  commiaslonera  which  does  not  prescribe  the 
time.  JToM.  SuprmM  CL 1864 ;  Keith  «.  Cheshire  BaQwaj, 
1  (Troy,  614b  Compare  Commonwealth  «.  Vennont  4k  Ifass. 
R.  R.  Co.  4  Gray^  22.  As  to  the  remedy  for  non  oompU- 
anee,— see  also  Bozboiyv.  Boston  4k  Proyidenoe  B.  S.  Cor* 
poraUon,  0  Cush.  484;  Vennont  4k  Kassaohosetts  B.  B. 
Go.  €.  Oonnty  Commlssidners  of  Franklin,  10  Outh.  12. 


336.  It  is  wholly  immaterial  whether  the 
the  projection  of  the  spike  resulted  from  the 
failure  of  the  city  corporation  to  repair  the 
street  in  the  locality  of  the  accident.    R, 

837.  Under  a  power  to  raise  or  l«wer 
roads,  to  carry  the  same  under  or  over  r 
railway,  and  a  requirement  of  a  statute  that 
bridges  must  be  of  a  certain  height  from  the 
surface  of  the  road  which  is  crossed,  tiie  com- 
pany may  lower  the  track  of  the  road  which 
they  cross,  to  secure  that  height,  notwith- 
standing a  local  regulation  forbidding  any 
person  to  interfere  with  pavements,  &c.  with- 
out the  consent  of  municipal  officers.  Q.  R 
1842,  Queen  v.  Eastern  Counties  R  R  Ca  S 
Eng.  Bailw.  Cos.  18 ;  2  Ad.  A  E.  N.  S.  569. 

338.  A  statute  giving  to  railroad  corpori- 
tions  the  power  to  raise  or  lower  any  turn- 
pike or  way,  for  the  purpose  of  having  their 
railroad  pass  over  or  under  the  same, — H^ 
to  justify  a  railroad  corporation  in  raising  t 
turnpike  road  for  the  purpose  of  constmctiiig 
the  railroad  across  it  upon  the  same  le^eL 
Mass.  Supreme  Ct.  1889,  N«wburyport  Tontp. 
Corp.  V.  Eastern  R.  R  Co.  23  Pidk  32ft. 

339.  The  right,  conferred  upon  a  railroad 
company,  of  raising  or  lowering  highways,  in 
the  construction  of  their  road,  does  not  au- 
thorize the  company  to  change  the  course  of 
the  highway,  even  with  the  consent  of  the 
town  council,  and  for  so  doing  the  company 
will  be  liable  to  persons  who  have  sustained 
special  damage  thereby.  H  I.  Supreme  Ct 
1853,  Hughes  «.  Providence  &  Worcester  R 
R  Co.  2  iZ.  1. 493. 

340.  Change  of  grade.  The  consent  of 
one  having  property  upon  a  street,  to  the  lo- 
cation of  a  railroad  through  that  street^  im- 
plies the  consent  to  such  regrading  of  it  as  is 
necessary  to  make  it  suitable  for  a  roadway, 
and  deprives  him  of  the  right  to  claim  dam- 
ages incident  to  that  location,  according  to 
the  maxim,  wlenti  nan  JU  injuria.  Ky.  Ck 
of  Appeals^  1854,  Wolfe  v.  Covington  &  Lex- 
ington Railroad,  16  B.  Monr.  404. 

34 1  •  Company  not  liable  for  consequential 
damages  occasioned  by  a  change  of  grade  of 
a  streets  N.  T.  Supreme  Ct,  1861,  Chapman 
ID.  Albany  &  Schenectady  R  R  Co.  10  Bar& 
860. 

842.  A  dty  ordinance  authorized  the  con- 
struction of  a  railway,  on  either  of  two  streets^ 
through  the  corporate  limits,  under  suitable 
restrictions  as  to  grade.  Hdd^  that  the  ordi- 
nance did  not  authorize  tUp  company  to  ob- 
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stract  the  street  to  the  iigury  of  adjoining 
propiietorB;  nor  to  substantially  alter  the 
grade  of  the  street.  Ind.  Bupreme  Ct.  1856, 
Tate  V.  Ohio  &  Miss.  R  R  Co.  7  Ind.  479. 

848.  Power  to  **  alter  and  grade  ^^  roads 
crossed  by  their  railroad,  does  not  give  the 
right  to  change  the  route  of  such  roads.  If, 
J.  Supreme  Ct,  1862,  Warren  B.  R  Co.  v.  State, 
5  Ihaeh.  358. 

844.  DlTersion.  Under  a  power  to  divert 
or  alter  roads  to  carry  them  oyer  or  under 
the  railway,  the  company  may  alter  the  angle 
of  the  crossing  if  they  do  it  without  unneces- 
sary inconvenience  to  the  public*  Q.  B. 
Queen  v,  Sharpe,  8  Mng,  BaUw.  Cm.  27. 

845«  Several  tracks.  A  railroad  corpora- 
tion which  has  duly  located  its  road  across  a 
public  highway,  and  acquired  a  right  to 
construct  it  there  at  a  certain  grade,  without 
any  restriction  as  to  the  number  of  tracks,  or 
the  place  where  they  should  be  laid,  is 
authorized  to  lay  and  maintain  as  many 
tracks  as  are  essential  to  the  convenient  trans- 
action of  its  business ;  and  for  that  purpose 
may  make  any  necessary  alteration  in  the 
surface  of  the  highway.  Masa.  Supreme  Ct. 
1860,  Commonwealth  9.  Hartford  &  New  Ha- 
ven R  R  Co.  14  Gray,  879. 

846*  A  statute  autiiorizing  highways  to 
be  laid  out  across  raUroad  tracks,  is  construed 
as  authorizing  the  crossing  of  a  side  track  in 
addition  to  the  main  track,  wherever  it  is 
necessary  that  the  highway  should  cross  the 
former  in  order  to  cross  the  latter.  N.  T.  Ct. 
ofAppeaUy  1862,  Albany  Northern  R  R.  Co. 
«.  BrowneD,  24  N.  T.  845. 

847*  Remedy  of  traveler.  A  railroad 
company  which  so  constructs  and  maintains 

*  A  nilToad  company  were  authorised,  where  any  high- 
way was  80  located  that  the  road  could  not  be  Jadidously 
laid  oat  without  hiterferlng  therewith,  with  the  conaent  of 
the  commlnionera,  to  so  alter  the  highway,  that  the  railroad 
migtit  be  made  on  the  best  site  of  ground  for  that  purpose; 
and  It  was  provided  that  the  company  should  maintain  all 
bridges  which  they  should  construct  for  the  purpose  of  con- 
ducting  any  highway  over  the  road.  The  company,  baring 
made  their  road  throogha  deep  cut  In  a  ridge,  across  the  line 
of  a  hi^way  which  traversed  the  ridge,  for  the  purpose  of 
avoiding  the  expense  of  constructing  a  bridge  for  the  high- 
way, oiianged  the  location  of  the  same,  with  the  consent  of 
the  commissioners,  to  a  place  where  it  could  cross  the  rail- 
road at  the  grade.  i7«2(l,  that  the  charter  did  not  authorize 
such  a  change  of  location,  as  the  object  of  it  was  wholly  to 
sav«  the  expense  of  a  bridge,  and  not  to  make  a  more  Judl- 
dooa  location  of  the  raOroad ;  and  that  the  portion  of  the  old 
highway  between  the  points  of  Junction  with  the  new  location 
was  not  thereby  discontinued.  Conn.  Supreme  Ct,  1856, 
Norwich  4k  Worcester  B.  B.  Oo.  v.  Town  of  KlUlngly,  25 


its  road  bed,  at  its  intersection  with  a  high- 
way, as  to  render  the  highway  dangerous  or 
inconvenient  to  travelers  thereon,  is  liable  for 
an  injury  sustained  by  a  traveler  upon  the 
highway  in  consequence  of  the  defect, 
although  he  may  also  have  a  remedy  against 
the  town  or  city  which  was  bound  to  keep 
the  highway  in  repair.  Mass,  Supreme  Ct. 
1864,  Snow  v.  Housatonic  R  R  Co.  8  Allen, 
441 ;  Gillett  9.  Western  R  R  Corp.  8  Allen, 
560. 

848.  The  location  of  a  railroad  across  a 
public  highway,  in  pursuance  of  the  power 
conferred  by  charter,  does  not,  while  the  rail- 
road is  in  process  of  construction,  amount  to 
a  discontinuance  of  the  highway,  in  such  a 
sfinse  as  to  relieve  the  town  from  responsi- 
bility at  that  point,  but  operates  only  as  a 
temporary  suspension  of  its  use.  Vt  Sur 
preme  Ct,  1850,  Willard  v.  Town  of  Newbury, 
22  Vt.  458. 

849.  Bridges  for  highways.  A  provision 
that  where  a  bridge  should  be  erected  for 
carrying  a  road  over  %  railway,  the  road 
over  such  bridge  was  to  be  not  less  than 
fifteen  feet, — Held  to  apply  to  the  bridge 
itself  and  not  to  apply  to  the  approaches. 
Q.  B.  1841,  Regina  «.  Birmingham  <& 
Gloucester  Railw.  Co.  2  Ad.  <&  IS.  JUT,  A  47 ;  2 
Bug.  Bailw.  Cos.  694. 

850»  A  mandamus  will  issue  at  the  suit 
of  towns,  in  which  that  part  of  a  highway 
is  situated  over  which  a  railroad  has  been 
extended,  to  compel  the  corporation  to  erect 
and  maintain  a  bridge  over  such  highway 
for  public  use,  such  obligation  having  been 
imposed  by  statute.  Mass.  Supreme  Ct.  1848, 
Inhabitants  of  Cambridge  &c. «.  Charlestown 
Branch  R  R.  Co.  7  Mete.  70.  Compare  Re- 
gina f>.  Southwestern  R  R.  Co.  15  Jur.  871. 

851.  Obligation  to  restore  the  high- 
way.*  Where  the  charter  gives  the  com- 
pany no  authority  to  alter  a  highway 
without  restoring  it  substantially  to  its 
former  condition  and  usefulness,  the  duty  of 
the  company  applies  not  merely  to  the  beaten 
path  of  the  highway,  but  to  the  highway 
throughout,  so  £ur  as  they  alter  it,  and  peo- 
ple still  have  occasion  to  pass  over  it.    If, 


*  As  to  the  obligation,  sometimes  hnposed,  of  substltutinga 
new  way,  and  its  effect,  compare  R^na  v.  Birmln^iam  Ac 
RaUw.  Co.  2  Ad.  dt  JS.  IT,  &  47;  3  Snff.  RaUw.  Cue.  6M ; 
Attomey-Q«neral  «.  London  k  Southwestern  Hallw.  Co.  8 
DeOem.  (6  A  489 ;  18  Jur.  467;  Barber  9.  Essex,  27  VU 
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at  such  a  croasmg  made  on  or  near  a  level 
with  the  highway,  so  that  persons  using  the 
highway,  with  reasonable  care,  are  lia- 
ble to  pass  npon  the  track,  the  company 
leave  an  open  culvert  or  ditch  beneath 
the  track,  which  might  have  been  covered, 
they  are  liable  to  a  passer  by,  who,  without 
negligence,  is  injured  by  falling  through. 
Conn,  Supreme  Ot  1861,  Judson,  v.  New 
York  &  New  Haven  R  R  Co.  29  Cmn.  484. 

852.  Where  the  restoration  of  a  highway, 
interfered  with  by  the  road,  is  required  by  the 
statute  to  be  made  under  advice  of  the  com- 
missioners, the  determination  of  the  commis^ 
sioners  is  final,  even  though  they  determine 
to  leave  the  highway  traffic  to  an  old  and 
abandoned  road,  and  give  up  the  new  oite 
to  the  railway;  and  the  court  will  not  by 
mandamus,  on  complaint  of  the  town,  re- 
view the  commissioners*  decision.  Conn,  9v^ 
preme  Ct  1858,  Waterbury  «.  Hartford  &c. 
B.  R  Co.  27  Gonn,  146. 

858.  Remedy  of  the  town  which  has  been 
held  liable  for  an  injury  resulting  from  the 
company^s  ueglect.  Hamden  v.  New  Haven, 
27  Conn,  158. 

854.  Water  coarses.  Where  the  free  flow 
of  water  from  a  saw-mUl  is  obstructed,  by 
the  erection  of  a  railroad  bridge  below  the 
mill,  the  company  are  liable  to  the  owner  of 
the  mill  in  an  action  of  tort.  But  they  are 
not  liable  for  any  increased  expense  thereby 
occasioned  to  the  mill-owner,  in  getting  logs 
up  thc^stream  to  his  mill,  whether  the  stream 
be  navigable  for  boats  aad  rafrs,  or  not ;  for 
this  is  not  a  private  nuisance  but  must  be 
redressed,  if  at  all,  by  public  prosecution. 
JJfoM.  Supreme  Ct,  1854,  Blood  v.  Nashua  & 
Lowell  R  R  Co.  2  Oray^  187. 

855.  The  proprietor  of  a  mill-pond  may 
recover  damages,  sustained  by  the  construc- 
tion of  a  railroad  across  it,  although  the  dam 
was  authorized,  by  the  legislature,  to  be 
raised  upon  a  navigable  river,  and  in  con- 
structing it,  the  conditions  of  the  act  were 
not  complied  with.  JfoM.  Supreme  Ct,  1850, 
White  V,  South  Shore  R.  R.  Co.  6  Cutih,  412. 

856.  A  railroad  embankment  in  an  eddy 
and  creek^s  mouth,  in  which  plaintiff  has  a 
right  of  storing  lumber,  whereby  the  water 
is  prevented  frt>m  flowing  in  its  accustomed 
channel,  and  the  plaintiff  is  deprived  of  the 
ftiU  enjoyment  of  his  privilege,  is  directly  in- 
jurious to  the  plaintiff.  And  the  fact  that 
the  creek  is  navigable  and  within  the  control 


of  the  legislature,  is  no  defence  to  an  action 
for  the  injury  complained  ot  N.J.  Svpreme 
Ct,  1857,  Tinsman  a.  Belvidere  Delaware  R. 
R  Co.  2  Dutch,  148. 

857.  The  erection  of  bridges  over  riven, 
with  proper  draws,  so  constructed  and  placed 
as  to  do  the  least  possible  injury  to  naviga- 
tion, is  not  necessarily  a  nuisance.  The  slight^ 
but  unavoidable  obstruction  of  public  navi- 
gable rivers,  by  a  railroad  company,  under 
the  authority  of  the  State  legpalature,  is  a 
necessary  evil,  which  must  be  borne,  for  the 
salse  of  the  public  good  which  demands  it 
N,  J,  Chancery y  1853,  Attorney-General  «l 
Hudson  River  R  R.  Co.  1  Stoekt,  526,  554. 

858.  An  unrestricted  grant  of  authority 
to  construct  a  railroad  from  one  point  to 
another,  implies  authority  to  cross  a  navi- 
gable stream,  if  the  railroad  cannot  reason- 
ably be  constructed  without  doing  so,  and  if 
the  crossing  can  be  made  without  seriously 
impairing  the  public  easement.  Maee,  Sur- 
preme  Ct.  1862,  Fall  River  &c.  Co.  v.  Old 
Colony  &c.  R  R  Co.  5  AUen,  221. 

859.  A  railroad  corporation  has  a  right  to 
erect  a  bridge  upon  piers,  for  the  purpose  of 
carrying  their  railway  across  a  navigable 
river,  between  the  places  prescribed  for  the 
commencement  and  termination  of  the  road; 
subject  to  the  condition  prescribed  in  the 
charter,  that  the  usetiilness  of  the  stream 
shall  not  be  impaired  thereby.  iT.  Y.  Supreme 
Ct,  1836,  People  f .  Rensselaer  &  Saratoga  R 
R  Co.  15  Wend,  113. 

860.  To  justify  a  railroad  company  in 
bridging  a  navigable  stream  at  a  lower  level 
than  the  grade  of  the  road  on  both  banks,  a 
clear  case  of  necessity,  or  of  not  impairing 
navigation  and  the  mill  privilege,  must  be 
shown.  Chan,  1841,  Manser  v.  Northern  & 
Eastern  Railw.  Co.  2  BaUw,  Cos,  279;  5  Jur. 
988. 

861.  Where  a  railway  company  had  per- 
mission to  carry  their  road  over  a  canal,  by 
means  of  a  bridge  of  a  given  description, — 
Held  that  they  might,  as  incident  to  the 
right  of  erecting  the  bridge,  make  a  tempo- 
rary bridge  over  the  canal,  supported  partly 
on  piles,  driven  into  the  bed  of  the  canal,  to 
enable  them  to  transport  earth  across  the 
canal  to  bmld  the  necessary  embanknmit^  in 
the  construction  of  the  permanent  bridge. 
BoUs  Ct,  1885,  London  &  Birmingham  Rail- 
way Co.  T.  Grand  Junction  Canal  Ca  1  JESng, 
Bailw.  Cos.  224. 
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862.  Navigation.  An  act  of  the  New 
Jersey  Legislature,  passed  fpr  the  better  reg- 
ulation of  a  certain  riyer,  provided  that 
bridges  or  viaducts  which  should  thereafter 
be  erected  thereon  should  be  placed  in  such 
a  position  as  to  do  the  least  possible  injury 
to  the  navigation  of  the  stream.  At  a  cer- 
tain place  below  tide  water  the  defendant's 
track  crossed  the  river  by  means  of  a  bridge 
constructed  with  a  draw  and  erected  upon 
piles,  which  the  defendant  proposed  to  re- 
build with  stone.  A  bill  filed  on  the  relation 
of  individuals  interested  in  the  navigation 
of  the  stream  alleged  that  the  company  were 
intending  to  change  the  position  of  the 
draw ;  to  place  the  piers,  to  be  erected,  di- 
agonally across  the  river,  and  at  right  angles 
with  the  bridge,  and  not  with  the  current  of 
the  stream;  and  that  its  navigation  would 
be  thereby  greatly  impeded.  ElsHd^  it  ap- 
pearing that  the  defendants  were  placing 
the  piers  in  an  unusual  and  unnatural  posi- 
tion, that  an  injunction  would  lie  to  restrain 
the  erection  of  the  proposed  draw  and  piers, 
until  the  question  whether  that  was  the 
proper  position  was  determined.  JV.  J,  Ct. 
of  BhrroTB^  1853,  Attorney  General  «.  Hudson 
Rirer  R.  R  1  Stockt.  526,  654.  Compare 
Newark  Plank  R  Co.  t?.  Elmer,  lid,  754, 786. 

868.  Wharves.  A  provision  in  a  railroad 
charter  that  if  any  wharf  or  dock  shall  be 
cut  off  by  the  railroad,  the  company  must 
extend  or  restore  it,  does  not  apply  to  a 
wharf  within  a  bay,  which  is  crossed  by  the 
road  without  crossing  the  wharf.  N.  T,  Ct. 
of  Appealij  1854,  Tillotson  v.  Hudson  Kiver 
R.  R  Co.  9  K  T.  (5  Seld.)  575. 

864.  Bays.  A  provision  of  the  charter 
of  a  railroad  company  requiring  them  to 
provide  draw-bridges  where  their  track 
should  cross  "bays,"  construed  to  mean 
Buch  bays  as  had  general  navigation.  G«tty 
tj.  Hudson  River  R.  R  Co.  21  Barh.  617. 

865.  Consequential  damages.  A  railroad 
company  which  have  rightfully  and  properly 
turned  a  stream  of  water  and  secured  the 
banks  in  a  reasonable  manner,  cannot  after- 
ward be  liable  for  future  action  of  the 
water.  Vt.  Supreme  Ct.  1855,  Norris  v.  Ver- 
mont Central  R  R.  Co.  28  Vt.  99. 

868.  Where  the  charter  of  a  railway  com- 
pany authorized  them  to  make  certain  spe- 
cific erections,  between  the  channels  of  two 
rivers,  and  such  erections  so  changed  the 
currents  of  the  rivers  as  to  render  more  sea- 
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wall  necessary  to  secure  certain  wharves  and 
fiats  in  the  vicinity, — Held,  that  the  damage 
thereby  occasioned  was  damnum  absque  in- 
juria. Mass.  Supreme  Ct.  1849,  Fitchburg 
R.  R.  Co.  V.  Boston  &  Maine  Railroad^ 
1  Am.  Bailw.  Cos.  508 ;  3  Cusk.  58. 

7.  Fencing, 

867.  At  common  law.  Railroad  com- 
panies are  not  under  obligation  to  fence 
their  roads  unless  particularly  required  to  do 
so  by  statute.  A  general  \y^  directing  par- 
tition fences  does  not  apply  to  them.  Iowa 
Supreme  Ct.  1855,  Henry  v.  Dubuque  &  Pa- 
cific R  R  Co.  2  Clarke^  288.  To  similar 
effect,  N.  Y.  Supreme  Ct.  1848,  Tonawanda 
R  R  Co.  «.  Hunger,  5  Den.  255;  N.  K 
Superior  Ct.  1850,  Towns  «.  Cheshire  R  R. 
Co.  1  Fott.  863 ;  1854,  Cornwall  «.  Sullivan 
R  R  Co.  8  Id.  161 ;  III.  Supreme  Ct.  1852, 
A.  &  S.  R  R  Co.  «.  Baugh,  14  lU.  211; 
So.  Ca/r.  Ct.  of  Appeals^  1855,  North  Eastern 
R  R.  Co.  f>.  Sineath,  8  Rich.  Law,  185 ;  Pa.  Su- 
preme Ct.  1852,  N.  Y.  &  Erie  R  R.  Co.  v. 
Skinner,  19  Pa.  298 ;  and  see  Knight  v.  New 
Orleans  &c.  R  R  Co.  15  La.  Ann.  105 ;  Mat- 
ter V.  Long  Island  R  R  Co.  8  Edw.  487. 

868.  A  railroad  company,  although  it 
may  not  be  required  to  fence  its  track  against 
trespassing  cattle,  is  bound,  as  between  it 
and  its  passengers,  to  assume  risks  of  injury 
to  them  from  such  a  cause;  and  it  is  no 
answer  to  a  claim  for  injury  firom  such  a 
cause,  that  the  defendant  was  not  bound  to 
fence,  or  that  cattle  were  on  the  track  tres- 
passing without  their  agency  or  knowledge. 
The  fact  that  cattle  are  on  the  track  at  the 
time  of  accidents,  always  raises  a  question  of 
negligence  or  care ;  and  whether  negligence 
is  imputable  to  the  company,  or  whether 
they  have  exercised  due  care  to  g^ard 
against  obstruction,  owing  to  such  causes, 
is  always  and  only  determinable  by  a  jury. 
Pa.  Supreme  Ct.  1866,  Lackawanna  &  Blooms- 
burg  R  R  Co.  f>.  Chenewith,  52  Pa.  St.  882. 

869.  Company  agreeing  to  fence.  Where 
a  railroad  company  obtain  a  right  of  way 
through  an  individual's  land,  upon  the  con- 
dition  that  they  will  fence  the  road,  but 
neglect  so  to  do,  in  consequence  of  which 
swine  belonging  to  an  adjoining  proprietor 
stray  upon  the  track  and  are  killed  by  the 
company's  cars,  they  are  liable  to  the  owner 
for  their  loss.    Iowa  Supreme  Ct.  1867,  Fer> 
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non  V.  Dubuque  &  Southwestern  B.  R  Co. 
22  lowa^  528. 

870.  An  aetion  of  tort  cannot  be  main- 
tained against  a  railroad  company  for  neg- 
lecting to  fence  their  road,  and  for  the 
recovery  of  the  value  of  cattle  killed  in  con- 
sequence of  such  neglect,  where  the  duty  to 
fence  arises  merely  by  contract  with  the 
land-owner.  A  contract  to  fence  in  pay- 
ment of  a  right  of  way  is  not  such  a  contract 
as  relieves  an  owner  of  cattle  from  keeping 
them  off  the  road,  permitting  him  to  impede 
trains  in  their  rate  of  speed ;  he  is  obliged 
to  prevent  his  cattle  from  roaming.  Other- 
wise he  is  guilty  of  concurrent  negligence, 
as  a  trespasser,  and  cannot  recover  for  their 
loss.  [7  Harris,  298;  6  Barr,  472],  Pa. 
Supreme  Ct.  1865,  Drake  v.  Philadelphia  & 
Erie  R  R.  Co.  51  Fa.  St.  240. 

871.  Land-owner  agreeing  to  fenee.    An 

adjoining  owner  who  has  received  from  the 
company  compensation  for  maintaining  fences 
himself,  cannot  recover  from  them  for  the  kill- 
ing of  an  animal  that  escapes  over  such  fences 
from  his  land.*  Ind.  Supreme  (7^.  1861,  Terre 
Haute  &c.  R.  R  Co.  v.  Smith,  16  Ind.  102 ; 
J\r.  F.  Supreme  Ct.  1852,  Talmadge  v.  Rensse- 
laer &  Saratoga  R.  R  Co.  13  Barb.  498 ;  N.  T. 
Com.  PI.  1859,  Duflfy  «.  N.  Y.  &  Harlem  R  R 
Co.  2  HUt.  496 

872.  If,  on  a  hearing  before  a  jury  for  the 
assessment  of  damages  for  land  taken  for  a 
railroad,  it  is  agreed  between  the  parties,  that 
the  proprietors  of  the  road  shall  make  and 
maintain  fences  against  the  owner  of  the  land 
taken,  along  the  line  of  the  road,  such  agree- 
ment, if  valid,  can  only  be  enforced  against 
the  proprietors  of  the  road  in  an  action  by 
the  party  with  whom  it  is  made,  and  not  by 
any  subsequent  purchaser  of  the  estate  to 
which  it  relates-t    Mass.  Supreme  Ct.  1848, 

*  Where  commiBflloDen  usened  the  dftznagefl  done  to  a 
land-owuer  by  the  constructioa  of  a  raUroad.  and  a  separate 
sum  for  building  fences,  and  Judgment  was  rendered  in  his 
faror  for  both  sums,  but  the  payment  resisted,  by  a  proceed- 
ing  in  chancery,  on  the  part  of  the  railway,  and  while  this 
was  still  undecided,  the  company  commenced  ronning  their 
engines,  aiM  the  cattle  of  the  occupier  of  the  land  strayed 
upon  the  track  and  were  killed  by  the  engines  (tf  the  compa- 
ny,— lleld^  that  the  obligation  to  maintain  the  fence  rested 
primarily  upon  the  company ;  and  that  until  they  had  either 
built  the  fences,  or  paid  the  land-owner  for  doing  It,  and  suffi- 
cient time  to  enable  him  to  do  it,  the  mere  fact  that  cattle 
had  Bti«yed  upon  the  road  from  the  land  a4)oining,  was 
CO  ground  for  Imputing  negligence  to  the  owner.  Ft  8u- 
jprtme  (X  1861,  Qulmby  «.  Vermont  Central  R.  R.  Go.  83 
.FSL887. 

t  In  New  Toik  the  statute  of  1864  gives  a  remediy  against 


HoTBS  «.  Boston  &  Maine  Bailroad,  2  (huk, 
536. 

878.  Wh^re,  under  the  conditions  on 
which  the  company  acquired  their  title  to 
the  land,  the  adjoining  owner  was  bound  to 
maintain  fences, — HM^  that  after  the  fences 
had  been  burned  by  sparks  from  the  locomo- 
tive, the  company  were  not  under  such  an  ob- 
ligation  to  rebuild,  as  to  be  liable  to  him  for 
i]\)uries  to  cattle  which  escaped  on  to  the 
track.  K  T.  Supreme  Ct.  1855,  Terry  «.  N. 
Y.  Central  R.  R  Co.  22  Ba/rb.  674. 

874*  If  the  lessor  of  a  person  whose  cattle 
are  killed  by  a  train,  while  straying  upon  a 
railroad  running  through  the  leased  land,  can 
be  shown  to  be  under  obligations  to  the  com- 
pany to  fence,  which  he  has  neglected  to  do, 
the  company  cannot  be  charged,  without 
proof  of  gross  negligence  and  carelessneea. 
Ohio  Supreme  Ct.  1854,  Cincinnati,  Ham.  & 
Dayt.  Raibx)ad  Co.  «.  Waterson,  4  Ohio  {K 
S.)  424. 

875*  A  mere  grant  by  a  land  owner,  of  a 
right  of  way,  does  not  impose  the  obligi^on 
of  fencing  upon  either  party;  and  the  com- 
pany are  not  responsible  for  the  destmcticn 
of  cattle  in  the  field  unless  it  is  shown  that 
it  was  caused  by  the  wanton  and  recUess 
negligence  of  their  agents.  Ky.  Ct.  of  Ap- 
peaUy  1853,  Louisville  &  Frankfort  Bsdlroad 
Co.  f>.  Milton,  14  B.  Mon.  75. 

876.  Covenant  no  protection  against  Btel- 
nte.  Where  a  statute  is  passed  requiring 
railroad  companies  to  fence  their  road,  such 
a  company  cannot  divest  itself  of  responsi- 
bility by  agreeing  with  separate  land^holdere 
along  the  road  that  they  shall  keep  up  the 
fences ;  it  is  a  public  duty  imposed  on  the 
railroad  of  which  it  cannot  divest  itself.  M. 
Supreme  Ct.  1859,  Kew  Albany  &  Salem  RR. 
Co.  V.  Maiden,  12  Ind.  10. 

877.  Where  a  company  is  not  bound  by 
law  to  fence  its  road,  it  is  only  liable  for  in- 
jury to  animals  resulting  from  wantonness  car 
gross  negligence.  [16  HL  198.]  Ill,  .Su- 
preme Ct.  1862,  Illinois  Central  R  R  Co. «. 
Phelps,  29  IlL  447;  Ky  Ct.  qf  AppeaU,19&^, 
Louisville  &o.  R  R.  Co.  v.  Ballarel,2  JTdt.  177. 
Compare  Steams  v.  Old  Colony  &c.  R  R  Ca 
1  Allen^  493 ;  Yicksburg  &  Jackson  R  R  Ca 
V.  Patton,  81  Misa.  156. 

87 S.  Where  a  railroad  company  which 
was  not  obliged  to  fence  unless  requested  by 

a  person,  or  grantees  of  a  person,  sgreeing  to  maintain  Itooe, 
bttt  not  doing  sou    Xowt  0/1864,  (US,  oh.  88S|  sec.  8. 
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the  land-owner,  agreed  with  an  adjoining 
owner  not  to  fence  against  his  land,  and  a 
cow  strayed  from  such  lands  npon  the  track 
of  the  road,  and  was  killed  by  one  of  their 
trains,— ^2i,  that  the  owner  of  the  cow, 
haying,  by  his  own  fault,  contributed  to  the 
loss,  could  not  recover  of  the  company.  R, 
L  Supreme  Ct,  1858,  Tower  «.  ProTidence  & 
Worcester  R  R  Co.  2  jR  /.  404. 

879*  Snow  drifts.  A  raflroad  corpora- 
tion, which  erect  a  fence  on  their  own  land, 
to  keep  the  snow  from  being  blown  upon 
their  road,  are  not  liable  for  the  damages 
occasioned  by  the  accumulation  of  snow 
upon  another^s  land,  on  the  other  side  of  the 
fence.  Mass,  Supreme  Ct.  1857,  Carson  v. 
Western  R  R  Co.  8  Oray^  423. 

880.  Crops  destroyed.  Where  a  railroad 
•company  covenanted  to  maintain  fences  upon 
land  intersected  by  their  road,  and  failed  to 
perform  the  covenant,  whereby  the  crops 
growing  thereon  were  destroyed, — Hddy  that 
the  company  were  liable  for  the  value  of  the 
crops  growing  ux)on  the  land  and  destroyed, 
as  of  the  time  when  fit  for  harvesting.  III. 
Supreme  Ct.  1855,  Chicago  &  Rock  Mand 
R  R  Co.  V.  Ward,  16  III.  622. 

881.  The  legishitnre  have  power,  by  the 
general  statute,  to  require  all  railways, 
whether  already  in  operation  or  thereafter  to 
be  chartered,  or  built,  to  fence  their  roads 
upon  both  sides,  and  provide  sufScient  cattle- 
guards  at  all  farm  and  road-crossings,  under 
penalty  of  paying  all  damages  caused  by 
their  neglect  to  comply  with  such  require- 
ments. This  power  may  be  vindicated,  1. 
Because  it  comes  fairly  within  the  the  police 
of  the  State ;  2.  Because  it  regards  the  divi- 
sion fence  between  adjoining  proprietors ;  8. 
Because  it  properly  concerns  the  safe  mode 
of  exercising  a  dangerous  occupation  or  busi- 
ness ;*  and  4.  Because  it  is  but  a  reasonable 
provision  for  the  protection  of  domestic  ani- 
mals; all  of  which  interests  &11  legitimately 
within  the  range  of  legislative  control,  both 
in  regard  to  natural  and  artificial  persons. 


*  The  statQto  requiring  railroad  companies  to  fence  Is  not 
to  be  <aken  solely  as  a  police  regnlation  for  the  benefit  of 
ptuunffert  to  the  exclurion  of  Its  application  to  cases  of 
atoek  kOled  hj  fk^ht  trains.  Ind,  Supreme  Ct.  1861,  In- 
dianapolis Ac  R.  R.  Co.  V.  Soelling,  16  Ind.  486. 

The  Btatote  extends  to  all  kinds  of  animals  that  would  be 
kapl  from  the  track  bj  an  ordhiaiy  fence,  wHhoot  reference 
to  the  qnesttoA  whether  they  are  large  enough  tn  throw  a 
train  off  the  track.  Ind.  Supreme  (X  1866,  Indianapolis 
*e.  R.  B.  Co. «.  Marshall,  27  Ind.  800. 


Vt.  Supreme  Ct.  1855,  Thorpe  v.  Rutland  & 
Burlington  R  R  Co.  27  Vt.  140.  To  similar 
effect  hid.  Supreme  Ct.  1856,  Madison  &  In- 
dianapolis R  R  Co.  f>.  Whiteneck,  8  Irid. 
{Tann.)  217 ;  1869,  New  Albany  &  Salem  R 
R  Co.  «.  Tilton,  12  Ind.  3 ;  New  Albany  & 
Salem  R  R  Co.  «.  Maiden,  Id.  10 ;  In^an- 
apolis  &  Cincinnati  R.  R.  Co. «.  McAhren,  Id. 
552 ;  Iowa  Supreme  Ct.  1864,  Jones  v.  Galena 
&c  R.  R  Co.  16  Iowa,  6 ;  Conn.  Suprem^e  Ct. 
1858,  Bulkley«.  New  York  &c.  R  R  Co.  27 
Conn.  479 ;  Jf.  T.  Supreme  Ct.  1850,  Suydamt). 
Moore,  8  Barh.  868 ;  Waldron  v.  Rensselaer  & 
Saratoga  R  R.  Co.  Id.  890;  1852,  Talmadge 
V.  Rensselaer  &  Saratoga  R  R  Co.  1 8  /<f .  498 ; 
and  see  Trice  o.  Hannibal  &  St.  Joseph  R  R 
Co.  85  Mo.  188.  But  compare  Milliman  v. 
Oswego  &  Syracuse  R.  R.  Co.  10  Barh.  87. 

882.  A  town  or  Tillage,  within  the  mean- 
ing of  the  statute  requiring  railroad  corpora- 
tions to  construct  fences,  may  exist,  if  there 
were  streets  or  alleys  dedicated  to  the  public, 
although  there  is  no  plat  of  the  same,  dedi- 
cating streets,  &c.,  in  the  manner  pointed  out 
by  the  statute  in  that  regard.  HI.  Suprema 
Ct.  1861,  lUinois  &c.  R  R  Co.  r.  Williams, 
27  lU.  48.  See  ako  Ohio  <&  Mississippi  R  R 
Co.  «.  Irwin,  27  tU.  178. 

3$3«  The  statute  requiring  cattle  guards 
at  '^  road  "  crossings  is  to  be  construed  as  ap- 
plicable to  a  street  crossing  in  a  village  or 
city*  N.  T.  Ct.  of  Appeals,  1868,  Brace  «.  N. 
Y.  Central  R  R  Co.  27  N.  T.  269. 

3S4«  But  it  does  not  require  a  company 
whose  track  is  laid  aiUmg  a  city  street  to  put 
guards  along  the  track  at  the  point  of  inter- 
section of  a  cross  street,  which  would  prevent 
travelers  in  the  latter  street  from  crossing  the 
track.  Ih.  K  Y.  Com.  PI.  1854,  Halloran  «. 
N.  Y.  &  Harlem  R  R  Co.  2  E.  D.  SmUh,  257. 

885*  That  an  act  requiring  cattle  guards 
at  road  crossings  does  not  apply  to  farm  cross- 
ings see  Brooks  v.  N.  Y.  &  Erie  R  R  Co.  18 
Barb.  594. 

88G*  Improved  lands.  Where  a  statute 
requires  railways  to  fence  their  road,  where 
the  same  passes  through  '*  inclosed  or  im- 
proved lands,"  if  injury  happen  to  another's 
cattle  through  want  of  fences,  upon  common 
or  uninclosed  land,  it  is  not  legally  imputable 
to  the  negligence  of  the  company.  Me.  Su- 
preme Ct.  1849,  Perkins  f?.  Eastern  Railway 

*  Oremdes  Parker  «.  Rensselaer  Ac  R.  R.  Co.  16  Sarb^ 
815;  and  dietum  In  Vandekar  «.  The  Same,  18  Id.  89a 
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and  the  Boston  &  M.  Railway,  29  ife. 
807.  Compare  Knight «.  Abert,  6  Bcnrr^  472 ; 
Philadelphia  &c.  R.  R  Co.  «.  Wilt,  4  WhaH. 
148. 

887*  Highwa J  screens*  Railroad  compa- 
nies, in  the  use  and  management  of  their 
Toads,  are  bound  only  to  use  ordinary  care; 
and  the  omission  to  erect  fences,  screens,  or 
guards  between  their  road  and  a  highway,  or 
turnpike,  contiguous  thereto,  cannot  be  con- 
sidered a  want  of  such  care.  N,  T,  Supreme 
Ct.  1855,  Coy  t?.  Utica  &  Schenectady  R  R 
Co.  28  i%ir5. 643.  To  similar  effect,  £;^.  1882, 
Emg  «.  Pease,  4  Bam,  &  Ad,  80.  Compare 
Mosher  v.  Utica  &  Schenectady  R.  R  Co.  8 
Id.  427. 

388.  Fencing  highway.  A  railway  com- 
pany are  not,  either  at  common  law  or  under 
a  statute  requiring  them  to  fence  to  separate 
their  land  from  that  of  adjoining  owners  not 
taken,  bound  to  maintain  fences  between 
their  track  and  a  highway  running  by  the 
side  of  it.  And  although  cattle  that  are 
passing  along  the  highway  in  the  ordinary 
use  of  it,  might  be  deemed  cattle  of  the  occu- 
pants of  adjoining  land  so  that  the  company 
would  be  liable  for  injuries  to  them,  cattle 
straying  on  the  highway  are  not  to  be  re- 
garded as  lawfully  there,  and  the  company 
are  therefore  not  liable  for  an  injury  sustained 
by  such  cattle  in  getting  from  such  high  road 
upon  their  railway  through  a  defect  of  the 
fences.  If.  H,  Supreme  Ct,  I860,  Towns  d. 
Cheshire  R  R.  Co.  1  Fast,  868 ;  (7.  B.  1854, 
Manchester  Railway  Co.  «.  Wallis,  25  Eng, 
Law  &  Eg.  878 ;  14  C.  -B.  248 ;  7  Railw,  Cos, 
709;  23  Law  J.  (JV.  S,)  85;  18  Jur.  268;  2 
Com,  Law  R,  578, 

889.  Under  the  English  statute, — which 
requires  railway  companies  to  keep  a  gate 
closed  where  the  road  crosses  a  highway, — if 
they  have  the  gate  open  they  are  liable  for 
cattle  killed  by  getting  on  the  track  in  con- 
sequence, without  reference  to  whether  such 
cattle  were  lawfully  on  the  highway  as  be- 
tween their  owner  and  the  public,  Q,  B, 
1851,  Fawcett  v,  York  &  North  Midland  Rail- 
way  Co.  16  C-  A  610. 

890.  Crossings.  'Where  a  railroad  corpo- 
ration is  required  to  fence  both  sides  of  its 
road,  and  a  farm  crossmg  is  constructed  over 
the  track  for  the  benefit  of  an  ac^acent  land- 
owner, it  is  the  duty  of  the  corporation  to 
guard  it  by  a  continuous  fence,  and  to  erect 
suitable  bars  or  gates,  in  order  to  give  con- 


yenient  access  to  it.  But  if  the  land-owner 
forbids  them  to  make  such  bars  or  gates,  the 
corporation  will  not  be  liable  for  iiguries  re- 
sulting from  the  want  of  them.  Vt,  Supreme 
Ct,  1858,  Hurd  v.  Rutland  &  Burliogton  R 
R  Co.  25  Vt,  116. 

891*  If  the  land-owner  refuses  to  haTe 
cattle  guards  erected,  or  undertakes  with  the 
company  to  erect  them  himself,  the  onussiaii 
of  the  company  to  perform  the  duty  imposed 
by  the  statute  is  not  wrongful ;  for  the  pro- 
vision of  the  statute  is  for  the  benefit  and 
protection  of  the  land-owner.  Hence,  in  such 
case,  a  tenant  of  the  landholder  cannot  re- 
cover for  an  animal  killed  in  the  absence  of 
such  guards.  N,  T,  Supreme  Ct,  1854,  Tombs 
V,  Rochester  &  Syracuse  R  R  Co.  18  Bearh, 
588. 

892.  Tarda*  A  railroad  company  is  not 
required  to  fence  their  road  where  the  en- 
gine-house and  machine-shop,  car-house,  and 
wood-house,  and  yard  are  situated ;  and  are 
not  liable  for  cattle  killed  there,  for  want  of 
a  fence.  [8  Ind.  402.]  Ind,  Supreme  Ct,  1863, 
Indianapolis  &c.  R  R  Co.  f>,  Oestel,  20  Ikd. 
281 ;  C,  P,  1858,  Roberts  e.  Great  Westem 
Railway  Co.  4  a ^.  i\r.  i9. 506.  SeealsoCom- 
wall «.  Sullivan  R  R  Co.  8  Fost,  161. 

893.  What  is  a  snfficient  fence.  If  the 
use  to  which  the  ac^oiningland  is  put  is  such 
(being  an  ordinary  use)  as  to  require  a  strong 
fence,  it  would  be  the  duty  of  the  company 
to  provide  it ;  and  to  place  hurdles  along  it 
if  necessary.  C.  P,  1860,  Bessant  e.  Great 
Westem  R.  R.  Co.  8  C.  B,  (If.  S.)  868. 

394.  Where  a  railroad  company  keep 
such  a  fence  as  *^  good  husbandmen  generally 
keep,"  they  are  liable  for  death  or  iojuiy  of 
cattle  only  upon  proof  of  their  negligence, 
and  even  in  such  cases  they  may  be  exempted 
from  liability  by  the  negligence  of  the  owner 
of  the  injured  animals,  in  the  manner  of 
their  keeping.  Ind,  Supreme  Ct,  1868, 
Toledo  &  Wabash  RaUw.  Co.  «.  Thomaa^  18 
Ind,  215. 

395.  A  crooked  or  Yirginia  fence,  of 
which  every  comer  projects  over  the  line, 
altemately  upon  the  land  of  the  adjoining 
proprietor  and  that  of  the  company,  is  a 
fence  upon  the  sides  of  the  railroad,  within 
the  meaning  of  a  statute  providing  for  rail- 
way fences;  and  the  company  commit  no 
trespass  upon  the  land  of  the  a^l^iniiig  pro- 
prietor, in  erecting  such  fence.  This  Und 
of  fence  has  been  built  as  a  diviaon  fence 
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time  out  of  mind.*  N,  F.  Supreme  Ct  1854, 
Ferris  «.  Van  Buskirk,  18  Barb.  897. 

396.  How  soon  to  be  built.  Under  a  pro- 
Tiaion  in  the  charter  of  a  railroad  company 
requiring  fences  to  be  constructed  by  them 
when  it  should  be  completed  and  in  running 
order,  fences  must  be  built  at  least  as  soon  as 
they  commence  running  the  road.  Vt.  Su- 
preme Ct,  1855,  Clark  «.  Vermont  &  Canada 
R  R,  Co.  28  Vt,  108. 

807.  Where  the  law  requires  railroad  com- 
panies to  maintain  fences  along  the  line,  they 
must,  as  soon  as  they  have  opened  the  fields 
of  an  adjoining  land-holder  for  the  puj])ose 
of  constructing  their  road,  use  all  reasonable 
and  prudent  means  to  restrain  the  cattle  of 
the  land-owner  from  straying  on  to  the  rail- 
road track,  and  to  preyent  the  irruption  of 
other  cattle  into  his  lands  from  their  line  of 
road.  Vt,  Supreme  Ct  1858,  Holden  f}. 
Rutland  &  Burlington  R  R  Co.  80  Vt.  297. 
Compare  Gardner  o.  Smith,  7  ificA.  410. 

898.  Fence  must  be  maintained*  A  rail- 
road company^  in  order  to  secure  the  protec- 
tion of  section  44  of  the  general  railroad  act 
{Lawi  of  1850, 288),  from  liability  for  damage 
to  animals  on  their  track,  must  not  only  erect, 
but  maintain  the  fences  and  cattle-guards  re- 
quired by  the  statute.f  N,  T,  Supreme  Ct, 
1862,  McDowell  v,  N.  Y.  Central  R  R  Co. 
87  Barb.  195 ;  Wis.  Supreme  Ct.  1866,  Brown 
«.  Kilwaukie  &c.  R  R  Co.  21  Wis,  89.  And 
see  Chicago  &c.  R  R  Co.  v.  Keid,  24  lU. 
144. 

899.  Where  a  railroad  company  has  caused 
its  road  to  be  securely  fenced,  and  has  exer- 
ciaed  reasonable  care  and  vigilance  to  keep 
it  so,  and  the  fence  is  thrown  and  left  down 
by  third  persons,  without  the  authority  or 
knowledge  of  the  company,  whereby  cattle 
stray  upon  the  track  and  get  killed  or  injiured, 

*  See  to  the  oontnry  Herrlck  v.  Stover,  5  W«nd.  560. 

t  Where  the  defect  In  the  fence  through  which  the  cettle 
oeaped  was  caneed  by  drift  wood  brought  down  by  a 
freshet,  and  which  the  company  dislodged  above  their cul- 
yert  and  which  carried  away  plalntilft*  fence  below, — 
Jleld^  that  the  company  w  ere  not  liable.  Indianapolis  Ac. 
R.  B.  Go.  «.  Wright,  18  Ind.  S18. 

A  railroad  company,  wishing  to  build  a  small  bridge,  re- 
moved a  feno»  and  left  a  gap  unguarded,  although  plaintiff 
requested  them  to  dose  It,  through  which  the  plaintlflb*  hogs 
esosped,  and  were  killed  in  the  night  by  the  cars.  The 
company  was  held  responsible.  Ind.  Supreme  CL  1898, 
Indianapolis  Ac  R.  R  Go. «.  Logan,  19  Ind.  294.  And  see 
Gardner  «.  Smith,  7  Mi*  h.  410. 

On  the  duty  of  adjoining  ownos,  to  give  notice  to  the 
company,  of  defects  in  the  fences,  Ac.  See  Poler  «.  N.  T. 
CeDtnaa.B.Go.lOi^.  7.470. 


before  the  company  has  notice,  the  company 
is  without  fault,  and  not  liable.  Ind.  Su- 
preme Ct.  1864,  Toledo  &  Wabash  R.  R.  Co. 
V.  Fowler,  23  Ind,  816;  S,  P.  1868,  Toledo 
Ac.  R.  R.  Co.  v,  Daniels,  21  Ind.  25Q.  But 
compare  Munch  v.  N.  Y.  Central  R  R.  Co. 
29  Barb,  647. 

400.  A  railroad  company  is  not  required 
to  keep  a  patrol  at  night  edong  the  road,  to 
see  that  the  fence  is  not  broken  down.  If 
the  fence  is  sufficient,  and  all  reasonable  dili- 
gence is  used  to  keep  it  up,  the  company  will 
not  be  guilty  of  negligence  in  that  particular. 
lU.  Supreme  Ct.  1861,  Illinois  &c.  R.  R.  Co. 
V.  Dickerson,  27  HI  65. 

401,  Liability  for  neglect  to  fence.*    A 

*  The  caKS  are  in  conflict  as  to  whether  the  negligence 
of  the  company  and  that  of  the  owner  of  the  cattle,  are 
material,  under  the  statute.  The  discrepancy  of  opinion 
arises,  in  part,  from  the  fact  that  in  some  of  the  States  the 
law  allows  cattle  to  be  at  large,  and  in  others  it  does  not 

Whether  the  owner's  negligence  in  the  care  of  the  cattle 
is  material,  where  the  company  are  in  default  respecting 
the  fences,  compare  Headen  v.  Rust,  89  III.  186 ;  Central 
Military  Tract  R.  R.  Co.  «.  RockafeUow,  17  Id,  641 ;  New 
Albany  k  Salem  R.  R.  Co.  «.  Fix.  12  Ind.  485;  McCall «. 
Chamberlahi,  18  Wia.  687 ;  Rogers  «.  Newburyport  Ac.  R. 
R.  Co.  1  Allen.  10 ;  Tdedo  Ac.  R  R.  Co.  c.  Fowler,  22  Ind, 
816;  Murray  «.  South  Carolina  R.  R.  Co.  10  Rich.  Law^ 
227 ;  Midland  Railw.  Co.  v.  Daykin,  88  Eng,  L.  i&  Eq,  198. 

For  the  rules  applied  in  various  States,  under  the  local 
statutes  and  usages  as  to  cattle,  consult  the  following  cases : 

ifaine,— WaldroD  v.  Portland,  a  ft  P.  R.  R.  Co.  85  Me. 
422.  Neio  Ilampshire^—Chhpln  «.  SulliTsn  R.  R.  Co.  89 
ilT.  JT,  68,  564.  Vermofit, — Jackson  «.  Rutland  A  Burling- 
ton R.  R,  Co.  25  Vt.  162.  Connecticut,— Itbell  r.  New 
York  Ac.  R.  R.  Co.  27  Conn.  898 ;  Bulkley  i^.  Same,  27  Jd, 
479.  Jfew  F«>r*,— Munger  9.  Tonawanda  R.  R.  Co.  4  2^, 
Y.  (4  Comet.)  849 ;  Waldron  v.  Rensselaer  A  Saratoga  R.  R. 
Co.  8  Barb.  890;  Clark  r.  Syracuse  A  Utlca  R.  R.  Co.  11 
Id.  112 ;  Brooks  t.  N.  T.  A  Erie  R.  R.  Co.  18  Id.  694 ;  Hal- 
loran  «.  N.  T.  and  Harlem  R.  R.  Co.  2  £  i>.  Smith,  267; 
Corwhi  «?.  N.  Y.  A  Erie  R,  R.  Co.  18  A\  Y.  (8  Jrem.)42; 
Terry  «.  N.  T.  Central  R.  R.  Co.  22  Barb.  674;  8taats«. 
Hudson  River  R.  R.  Co.  28  How.  Pr.  468;  Bowman  v.  Troy 
A  Boston  R.  R.  Co.  87  Sarb.  616.  Hew  Jersey^ — ^Yande- 
grift  «.  Rediker,  2  y.  J.  185 ;  Price  «.  New  Jersey  R.  R.  Ac. 
Ca  81  K  J.  Latp(i  Vroom),  229.  Pennejfloania^--H.  Y. 
A  Brie  R.  R.  «.  Skinner  19  Pa.  St.  298 ;  North  Penn*a  R  R. 
Co.  «.  Redman,  49  Pa.  St.  101.  Maryland^— TMilmoTe  A 
Ohio  R.  R.  Co.  «.  Lambom,  12  3fd.  257  ;  Keech  «.  Balti- 
more Ac.  R.  R.  Co.  19  Id.  82.  Fir^inia,— Richmond  Ac 
R.  R.  Co.  f>.  Jones,  6  Am.  Law  Reg.  846.  Xorih  Caro- 
Una, — Qarrls  «.  Portsmouth  A  Roanoke  R.  R  Co.  2  Ired. 
Law,  824 ;  Scott  i).  Wilmington  A  Raleigh  R.  R.  Co.  4  Janee^ 
Law.  {N.  C.)  482;  Montgomery  «.  Wilmmgton  Ac.  R.  R. 
Ca  6  Id.  464.  South  Carolina^— Danner  «.  South  Caro- 
lina R.  R.  Co.  4  Rich.  829;  Wilson  v.  Wil.  A  Man.  R.  R. 
Ca  10  Id.  62.  <7eor^a,— Macon  A  Western  R.  R.  Co.  «. 
Davis,  18  Oa.  6a  Alabama,— "SwhrHle  A  Chattanooga  R. 
R.  Ca  V.  Peacock,  26  Ala.  229.  Zo«t si^rna.^Knight  «. 
New  Orleans  Ac.  R.  R.  Co.  15  La.  An.  106,  OAio,— Ker- 
whacker  «.  Cleveland  Ac.  R.  R.  Ca  8  Ohio  SL  172 ;  Qeve* 
land  Ac.  R.  R.  Co.  «.  Elliott,  4  Id.  474 ;  Central  Ohio  R  R. 
Co. «.  Lawrence,  18  Id.  66.  Indiana, — Williams  f>.  New 
Albany  A  Salem  R.  R.  Co.  6  Ind.  Ill ;  Lafayette  A  Indian- 
apolto  R.  R.  Co  V.  Sbrlner,  6  Id.  141 ;  Indianapolis  A  CIn- 
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railroad  company  are  liable  for  iigury  to  cat- 
tle straying  upon  the  railroad  track,  in  con- 
sequence  of  their  own  neglect  to  maintain 
fences  and  cattle-guards  as  required  by  law, 
although  the  plaintiff  was  not  an  ac^oining 
proprietor,  and  it  is  not  shown  how  or 
whence  the  cattle  came  upon  the  road.  The 
statute  was  intended  to  impose  an  absolute 
liability  upon  railroad  companies  so  neglect- 
ing, without  reference  to  mere  negligence  on 
the  part  of  the  owner  of  cattle.  [2  £ng.  L. 
&  Eq.  289.]  J\r.  r.  Ct.  of  AppeaU,  1855, 
Corwin  f).  N.  Y.  &  Erie  R.  R.  Co.  IZ  K  T. 
(3  Kern.)  42 ;  Ind,  Bvpreme  Ct,  1857,  Indi- 
anapolis &  Cinn.  R.  R.  Co.  «,  Townsend,  10 
Ind.  88;  1859,  New  Albany  &c.  R.  R.  Co.  v. 
Aston,  13  Ind.  645 ;  Mom,  Bwpreme  Ct.  1858, 
Browne  v.  Providence,  Hartford  &c.  R.  R. 
Co.  12  Qray,  55. 

402*  If  the  company  are  in  default  in 
respect  to  fencing,  they  are  liable,  without 
reference  to  whether  they  were  negligent 
in  managing  the  train.  Ind.  Supreme  Ct. 
1854,  Williams  «.  New  Albany  &c.  R.  R 
Co.  6  Ind.  Ill ;  Me,  Supreme  Ct.  1855,  Nor- 
ris  «.  Androscoggin  R.  R.  Co.  39  Me.  273; 
N.  H.  Supreme  Ct.  1857,  Smith  t?.  Eastern  R. 
R  Co.  85  N.  R.  856 ;  Mo.  Supreme  Ct  1858, 
Gk>rman  «j.  Pacific  R  R.  Co.  26  Mo.  441 ;  WU. 
Supreme  Ct.  1861,  McCall  v.  Chamberlain,  18 
Wis.  637 ;  Ind.  Supreme  Ct.  1862,  Toledo  &c. 
R  R  Co.  V.  Thomas,  18  Ind.  215 ;  1864,  Mc- 
Kinney  r.  Ohio  &c.  R  R  Co.  22  Ind.  99. 
Compare  Alger  «.  Mississippi  &c.  R  R.  Co. 
10  I(ywa,  268. 

403.  Contra*  The  duty  of  a  railway  cor- 
poration to  fence  its  road  extends  only  to  the 
owners  of  adjoining  fields;  and,  provided 


cinnati  R.  R.  Co.  v.  Kioney,  8  7<f.  402;  Indiana  Central  R. 
R.  Co.  «.  Gapen,  10  Id.  892;  Northern  Indiana  R.  R.  Co. «. 
Martin,  10  Id.  460 ;  Michigan  Sonthem  Ac.  R.  R.  Co.  «. 
Fisher,  27  Id.  90.  /;/4n<>i«,— Chicago  k  Miss.  R.  R.  Co. «. 
Patehin,  16  III.  198 ;  Great  Western  R.  R.  Co.  v.  Thompson, 
17  Id.  181 ;  Central  M.  T.  R.  R.  Co  v.  RoclcafeUow,  17  Id. 
650;  Illinois  Central  Railway  i;.  Reedy,  17  /<:/.  580;  Terra 
Haute  Ac.  R.  R.  Co.  v.  Augustus,  21  Id.  186;  Galena  Ac  R. 
R.  Co.  r.  Crawford,  25  7(2.  629 ;  Great  Western  R.  R.  Co.  v. 
Helm,  27  Id.  116 ;  Illinois  Central  R.  R.  Co. «.  Goodwin.  80 
Id.  117 ;  Great  Western  R.  R.  Co.  v.  Morthland,  80  Id.  451. 
JTantocJ^,— Louisrille  k  Frankfort  R.  R.  Co.  «.  Milton,  14 
B.  Mon.  (A'y.)75.  /oira,— Balcom  r.  Dubuque  k  Sioux 
City  R.  R.  Co.  21  lavca.  102 :  Whitbeck  v.  Dubuque  k  Pa- 
cific R.  R.  Co.  21  Id.  108.  JlfiMovW,>-Burton  «.  North 
Mo.  R.  R.  Co.  80  Mo.  872;  Miles  r.  Hannibal  Ac.  R.  R.  Co. 
81  Id.  407 ;  Brown  «.  Same  88  Id.  809 ;  Meyer  r.  North  Mo. 
B.  R.  Co.  85  Id.  863.  TT/Mon^n,— Stucke  v.  Milwaukee  A 
Miss.  R.  R.  Co.  9  WU.  202.  {7a^omia,— Waters  v.  Moss, 
12  Cal.  585;  Richmond  v.  Sacramento  Valley  Ac.  R.  R.  Co. 
18/(2.851. 


they  use  common  care,  they  are  not  respond- 
ble  for  damage,  for  want  of  such  fence,  to 
cattle  illegally  on  the  adjoining  close.'*'  R 
Supreme  Ct.  1853,  Jackson  v.  Rutland  &  Bur- 
lington R.  R  Co.  25  Ft.  150;  Morse  «.  Rat- 
land  (&  B.  R.  R  Co.  27  Vt.  49. 

404*  The  owner  of  animals  suffered  to  go 
astray,  and  trespassing  upon  a  railroad, — as 
where  they  are  at  large  by  a  defect  in  their 
owner's  fences  which  the  local  law  requines 
him  to  maintain, — caimot  recover  for  their 
destruction  by  a  train,  without  proof  of  neg- 
ligence on  the  part  of  the  servants  of  tbe 
company,  even  where  the  company  is  under 
a  special  statutory  obligation  to  fence  their 
road,  and  have  omitted  to  do  so.  But  tbe 
company  will,  at  all  times,  be  liable  either 
for  recklessness  or  want  of  common  care.  VL 
Supreme  Ct.  1858,  Jackson  v.  Rutland  &  Bxa- 
lington  R.  R.  Co.  25  Vt.  150 ;  C.  P.  1852, 
Ricketts  v.  East  &  West  India  Docks  &  Bir- 
mingham Junction  R  R  Co.  12  Eng.  L.  S 
Eq.  520;  21  Law  J.  {JST.  S.)  201;  16  Jur. 
1072 ;  12  C.  B.  161.  See  also  Woolson  «. 
Northern  R  R  Co.  19  K  H.  267. 

405*  Contribntory  negligence.  Where 
the  law  requires  owners  of  cattle  to  keep 
them  enclosed,  and  railroad  companies  to 
fence  their  lines,  if  the  owner,  knowing  a  rail- 
way to  be  unfenced,  permits  his  cattle  to  run 
in  the  highway,  knowing  that  there  is  no  ob- 
struction to  their  passing  from  thence  upon 
the  railroad  track,  he  is  guilty  of  the  same 
degree  of  negligence  as  that  with  which  the 
corporation  are  chargeable,  in  permitting 
their  railroad  to  remain  thus  exposed,  and  he 
cannot  recover  if  it  appear  that  the  company 
were  not  negligent  in  the  management  of  the 
train  at  the  time  of  the  iigury.  Vt.  Supreme 
Ct.  1852,  Trow  v.  Vermont  Central  R  R  Co. 
24  Vt.  487, 

406*  The  company's  neglect  of  its  obliga- 
tion to  build  a  fence  does  not  exonerate  the 
plaintiff  from  the  obligation  to  take  ordinary 
care  for  the  protection  of  his  animala,  whelte 
the  fence,  if  built,  would  not  have  been  suf- 
ficient to  close  access  to  the  track.  If  the 
plaintiff^s  negligence  was  the  direct  and 
proximate  cause  of  the  injury,  the  defend- 
ants should  have  the  benefit  of  that  prin- 


*  As  to  the  oonstmction  pot  npon  the  English  Sbitalci, 

wliich  protects  only  adjoining  owners,  compare  Marfell  r. 

South  Wales  Ac  Railw.  Co.  8  C.  B.  IT.  S.bi&i  Rielvtts  c. 

East  A  West  India  Docks  Ac  Railw.  Cc  13  C.  B.  lOOi  U 

I  Jur.Vm\  21  Law  /.  N.  &  801. 
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ciple,  notwithstanding  their  neglect.  lU,  Su- 
preme Ct,  1858,  Joliet  &  Korthem  Indiana 
Railroad  Co.  v.  Jones,  20  III  221. 

407.  Where  the  owner  of  land  is  permit- 
ted, for  his  own  convenience,  to  maintain 
draw-bars  or  gates  in  the  fence  along  the  line 
of  a  railroad,  the  company  are  not  liable  for 
damages  done  to  his  stock  passing  on  to  the 
track  through  such  bars  or  gates,  by  reason 
of  his  own  neglect  or  default  in  maintaining 
them ;  and  the  same  rule  applies  to  the  ten- 
ant of  the  land  owner.  Ind.  Supreme  Ct. 
1861,  Indianapolis  &c.  R.  R  Co.  v.  Shimer, 
17  Ind.  295. 

40$.  A  company  anthorized  to  nm  its 
cars  over  the  road  of  another  by  arrangement, 
is  not  liable  for  an  accident  in  so  running, 
produced  by  the  negligence  of  the  other  to 
erect  fences  and  cattle-guards,  and  without 
neg^ence  on  its  own  part  in  running  the 
cars.  N.  Y,  Supreme  CL  1858,  Parker  v, 
Rensselaer  <&  Saratoga  R.  R.  Co.  16  Barb. 
315.  Compare  Schanchan  «.  N.  Y.  &  New 
Haven  R  R.  Co.  10  Ahb.  Pr.  898 ;  Labussiere 
V.  N.  Y.  &  New  Haven  R  R  Co.  10  Ih.  note. 

409.  What  agents  are  liable.  Under  a 
statute  which  declares  a  railway  corporation 
and  its  agents  liable  for  all  damages  which 
shall  be  done  by  their  agents  or  engines,  to 
cattle,  &c.,  before  the  erection  of  division 
fences  and  cattle-guards, — an  engineer,  and  a 
fireman  who  was  the  servant  of  the  engineer, 
may  be  chargeable,  severally,  or  jointly  with 
the  corporation.  iV.  T.  Supreme  Ct.  1850, 
Suydam  v.  Moore,  8  Barb.  858.  And  see  Cor- 
win  V.  N.  Y.  &  Erie  R  R  Co.  18  K  Y.  (8 
J&m.)  42. 

410.  That  the  neglect  of  a  contractor  for 
the  construction  of  the  road,  is  neglect  of  an 
agent  of  the  corporation,  within  the  meaning 
of  the  statute, — see  Gardner  9.  Smith,  7 
2S\ch.  410. 

411.  Where  a  railroad  company  main- 
tains in  good  condition  proper  fences  along 
\ts  road,  cattle  straying  upon  the  railroad  are 
trespassers,  and  the  law  charges  the  owner 
with  negligence ;  so  that  in  such  a  case  the 
owner  can  only  recover  by  showing  gross 
carelessness  or  willful  misconduct  in  the  com- 
pany's agents.  Wie.  Supreme  Ct.  1866,  Fisher 
f>.  Farmers'  Loan  and  Trust  Co.  21  WU.  78. 
And  see  1867,  Sika  «.  Chicago  &  N.  W.  Railw. 
Co.  Id.  870;  New  Albany  &c.  R  R  Co.  «. 
Pace,  18  Ind.  411. 

412.  After  the  requisite  fences  and  cattle- 


guards  have  been  duly  made  and  maintained, 
as  required  by  law,  a  railroad  company  is  no 
longer  absolutely  liable  for  all  damages  to 
stray  animals,  but  can  be  charged  only  upon 
the  ground  of  negligence.  And  a  person 
sustaining  such  damages  by  reason  of  the 
negligence  of  a  corporation,  cannot  recover 
if  his  own  negligence  in  any  way  concurred 
in  causing  it.  K  Y.  Ct.  of  Appeals^  1868, 
Hance  f>.  Cayuga  &  Susquehanna  R  R.  Co. 
26  N.  Y.  428. 

413.  Inexcusable  wrong.  Where  cattle 
running  at  large,  stray  upon  a  railroad  at  a 
point  not  fenced,  nor  required  by  law  to  be 
fenced,  and  are  killed  by  an  engine,  through 
inexcusable  negligence  of  the  company's  ser- 
vants, the  company  wiU  be  held  liable.  Ind. 
Supreme  Ct.  1857,  Indianapolis  &  Cincinnati 
R  R  Co.  t.  CaldweU,  9  Ind.  897.  And  see 
New  Albany  &  Salem  R  R  Co. «.  McNamara, 
11  Id.  548. 

414.  Form  of  action.  Trespass  is  not  the 
proper  form  of  action  to  recover  for  cattle 
killed  by  the  defendants'  engine.  The  remedy 
is  an  action  on  the  case.'*'  Exeh.  1849,  Shar- 
rod  «.  London  &  N.  W.  Railw.  4  Exch.  580 ; 
6  Eng.  Railw.  Cos.  289 ;  4  Eng.  L.  &  Eq.  401 ; 
20  Law  J.  N.  8.  185. 

415.  Guards  obstructed  by  snow.  A  rail- 
road company  is  bound  at  all  times  to  keep 
its  cattle-guards  open  and  unobstructed ;  and 
if  it  permits  them  to  remain  filled  with  snow, 
by  which  cattle  on  the  highway,  without 
any  negligence  on  the  part  of  the  owner,  pass 
on  to  the  track  where  they  are  injured  by  its 
cars,  it  is  guilty  of  negligence  and  liable  to 
the  owner  of  the  cattle  for  damages.  WU. 
Supreme  Ct.  1864,  Dunnigan  t).  Chicago  & 
North  Western  Railw.  Co.  18  WU.  28. 


*  At  to  the  roles  of  pUadinff  In  mUods  againit  railroad 
oompanifls  for  ioJurlM  to  cattto  where  fences  were  defectlTe, 
see  Chicago  A  Alton  R.  R.  Go.  «.  Taylor,  40  /^  880; 
Coolej  «.  Bralnerd,  88  Vt.dH;  Indianapolis  Ac.  R.  R.  Oo. 
«.  Wharton,  18  Jnd.  009;  Chloago  iko.  R.  R.  Co.  v.  Carter, 
80  7U.890. 

For  rules  of  evidmctt  ooosnlt  Smith  «.  Eastern  R.  R.  Co. 
85^.  27. 866;  Indianapolis  Ao.  R.  R.  Co.  «.  Means,  14  Jnd. 
80 ;  PoweU  «.  Hannibal  A  St.  Joseph  R.  R.  Ca  80  JHo.  45T; 
Perkins «.  Easteni  R.  R.  Co.  20  i/«.  807 ;  Ohio  Ac  R.  R.  Co. 
«.  Taylor,  27  JU,  207 ;  Indianapolis  Ac  R.  R.  Cc  v.  Snell- 
Ing,  16  Ind.  486 ;  Great  Western  R  R.  Co.  «.  Baoon,  80  lU. 
847;  Morss  «.  Boston  A  Maine  R.  R.  Go.  2  Cu»h.  686;  Ohio 
A  Mlssbsippt  R.  R.  Co.  «.  Mersenheimer,  27  /S.  80 ;  The 
same  v.  Jones,  27  Id.  41. 

As  to  the  proper  Instmctions  for  the  Jury  see  Holden  «. 
Rotland  A  Burlington  R.  R.  Cc  80  Ft  20; ;  Qohnby  «.  Yt. 
Central  R.  R.  Co.  28  /d.  887;  Sk  Lools,  Alton  Ac  R.  R.  Co. 
«.  Under,  80 /B.  488. 


} 


648 


In  Oitiea. 


[RAILROADS.]  In  Cities. 


8.  Signals  and  toatehmen, 

416*  Bell  and  whistle.  A  statute  in  gea- 
eral  terms  requiring  a  signal  **  when  a  rail- 
road shall  cross  any  traveled  public  road  or 
street,'*  applies  where  a  railroad  passes  oyer 
the  street  upon  a  bridge  at  a  height  of  fifteen 
feet  above  the  street;  and  separate  penalties 
are  incurred  by  every  neglect  to  make  a  sig- 
nal y.  T.  Cft,  of  Appeals^  1855,  People  «. 
N.  Y.  Central R.  R.  Co.  IS  N.  Y,  (8  Kern.)  78. 

417*  It  is  competent  for  the  legislature  to 
exempt  a  railroad  company  from  ringing  a 
bell  or  sounding  a  whistle,  at  a  road  crossing. 
lU.  Supreme  Gt,  1859,  Galena  &c.  R.  R  Co. 
V,  DUl  22  lU.  264. 

418«  A  compliance  with  the  statnte  as  to 
putting  up  notices  at  crossmgs,  and  ringing 
a  bell,  will  not  exempt  the  proprietors  of  a 
railroad  from  the  obligation  to  use  reasonable 
care  and  diligence,  in  other  respects.*  Ifasi, 
Supreme  Ct.  1848,  Bradley  «.  Boston  &  Maine 
B.  R.  Co.  2  Gush,  589;  1852,  Unfield  9.  Old 
Colony  R.  R  Co.  10  Id,  562. 

419.  Head  light.  It  is  the  duty  and 
right  of  a  railroad  corporation  to  cany  a 
head  light,  if  necessary  to  the  safety  of  the 
train,  however  much  it  may  increase  the 
danger  to  cattle  which  are  suffered  to  stray 
upon  its  track.  Ohio  Supreme  Ct,  1859, 
Bellefontaine  &c.  R.  R  Co. «.  Schruyhart,  10 
Ohio  St.  116. 

420.  Watchman.  A  railroad  company 
made  a  private  crossing  over  their  track,  in 
a  city,  and  allowed  the  public  to  use  it  as  a 


*  Whether  the  obligation  Imposed  hj  a  statute  requiring 
bell  to  be  rung,  Ac.  at  crossings  enures  to  the  benefit  of  any 
other  than  a  person  crossing.  Oompare  O'Donnell «.  Provi- 
dence A  Worcester  R.  R.  Co.  6.^.  J.  811 ;  Wakefield «.  Conn. 
A  Paasumslc  Rivers  B.  B.  Go.  87  VtSSO. 

Whether  neglect  to  give  signal  Is  oonclusiye  as  to  negli- 
gence. Compare  Ayoock  «.  W.  A  W.  R.  R.  Oo.  6  Joneti* 
Ltva  {N.  C.)  281 ;  Galena  Ac.  R.  R.  Ca  «.  DIU,  22  lU.  264  > 
Chicago  A  Rock  Island  R.  R.  Go.  «.  Reid,  24  /^  144;  Bels- 
legal «.  N.  T.  Central  R.  R.  Go.  84  JV':  Y.  622. 

As  to  whether  negligence  on  the  part  of  the  ii^ured  person 
Is  material,  if  the  signal  be  not  given.  Compare  Iftrand  «. 
Schenectady  A  Troy  R.  R.  Co.  8  Barb,  868 ;  Steves  «.  Oswego 
A  Syracuse  R.  R.  Co.  18  JT.  Y.  {A  Smith),  43^  \  Dascombr. 
Buffalo  A  State  Line  R.  R.  Co.  27  Barb.  221 ;  Ernst «.  Hud- 
son River  R.  R.  Go.  82  Barb.  150 }  S.  C.  19  Hovi.  Pr.  205; 
M cGrath  «.  The  Same,  82  Barb.  144 ;  &  C.  19  Bow.  Pr. 
811 ;  Bernhardt  v.  Rensselaer  A  Saratoga  R.  R.  Co.  82  Barb* 
165;  19  How.  Pr,  199;  Wilds  «.  Hudson  River  R.  R.  Co.  24 
IT.  Y.  4S0;  8.  C.  28  How.  Pr.  492;  Chicago  A  Rook  Island 
R.  R.  Co  «.  McKcan,  40  IlL  218. 

As  to  proof  that  giving  the  signal  would  have  prevented 
the  Injury.  See  Galena  Ac  R.  R.  Go.  «.  Loomis,  18  /U.  648; 
Pittsburg  Ao.  R.  R.  Co.  v.  Kams,  18  Jnd.  87  *,  IIUqcIi  Gen- 
tral  R.  R.  Co.  t>.  Phelps,  29  JU,  447. 


highway,  stationing  a  flagman  there  to  pre- 
vent persons  from  crossing  when  there  was 
danger.  Hdd^  that  they  were  liable  in  dam- 
ages to  one,  who,  using  due  care,  was  in- 
duced to  imdertake  to  cross  by  a  signal  fsom 
the  flagman  that  it  was  safe,  and  was  injured 
while  so  crossing  by  a  collision  which  oo- 
curred  through  the  flagman's  negligence. 
Ma89,  Suprema  Ct.  1865,  Sweeny  v.  Old  Col- 
ony &  Newport  R  R.  Co.  10  AUen^  86a 
Compare  Shaw  «.  Boston  &  Worcester  R. 
R  Co.  8  Oray^  45. 

421.  The  obligation  resting  upon  railway 
companies  to  protect  their  lines  at  level 
crossings  by  gates,  watchmen,  &c.,  and  their 
liability  for  injuries  inflicted  upon  foot  and 
carriage  passengers  occasioned  by  the  negli- 
gence of  their  servants  at  such  crossings 
considered.  Stubley  ti.  London  &  North- 
western Railw.  Co.  4  Burht  <£;  (7.  83 ;  1  Law 
Bep.  Exch.  18;  85  Law  J.IT.S.S;  11  Jur.Jf. 
3.  964;  18  Law  Time$ If.  S.  876;  Stapley  e. 
London  &c.  Railway  Co.  4  Rurht.  <fe  (7. 98 ; 

I  Law  Bep.  Exch.  21;  85  Law  J.  N.  8.  7; 

II  Jur.  K 3. 954;  13  Law  Timet,  If.  S,  406; 
Lunt  V.  London  &  North  Western  Railway 
Co.  1  L.  S.  Q.  B.  377;  12  Jur.  N.  S. 409 ;  85 
Law  J.  q.  B.  105;  14  W.  B.  497;  14  L.  T. 
N.  S.  225. 

IV.    In  Citieb. 

432.  Railroads  in  cities  are  not  per  se  nui- 
sances.* JV.  T.  Chancery^  1841,  Hamilton  v. 
N.  Y.  &  Harlem  R  R  Co.  9  Paige,  171 ; 
y.  T,  Supreme  Ct.  1849,  Drake  v.  Hudson  R 
R  R  Co.  7  Barb.  508;  1850,  Plant  e.  Long 
Island  R  R  Co.  10  Id.  26;  9  JV.  F.  Leg.  OU. 
53;  Harris  «.  Thompson,  9  Barb.  350;  1352, 
Hentz  9.  Long  Island  R  R  Co.  13  Barb. 
646;  1853,  Milhau  v.  Sharp,  15  Id.  198; 
1854,  Anderson  v.  Rochester  &c  R  R  Ca 
9  How.  Pr.  558.  Jf.  T.  Ct.  of  Appeals^  1857, 
Williams  v.  N.  Y.  Central  R  R  Co.  16  JV:  Y. 
97 ;  1856,  Davis  v.  Mayor  &c.  of  N.  Y.  14 
N,  Y.  (4  Kenu)  506.  Ind.  Supreme  CL  1859, 
New  Albany  &  Salem  R  R  Co.  r.  ODaily, 
12  Ind.  551 ;  and  see  Lexington  R  R  Ga  e. 
Applegate,  8  Dana,  289. 

428*  Provisions  of  a  railroad  charter  au- 
thorizing the  company  to  occupy  a  highway 
in  laying  the  track,  relate  only  to  the  public 


♦  Whether  a  street  railway  is  "a  railroad* 
LoulsrUle  A  Portland  R.  R.  Co.  «.  LoulsvUle  CItj  Baitoay 
Co.Si>w«,175)  Chloa9o«.ETanfl,M/U.M. 
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property  in  the  road,  so  as  to  protect  them 
from  indictment  for  a  public  nuisance,  but 
do  not  affect  their  liability  to  ai^acent  own- 
ers for  damages.  JVl  T,  Supreme  Ct.  1841, 
Fletcher  «.  Auburn  &  Syracuse  B.  R  Co. 
25  Wend.  462.  Followed,  1843,  Mahon  v. 
Utica  &  Schenectady  R.  R  Co.  BUI  d  D. 
Supp.  156 ;  1858,  Robinson  o.  N.  Y.  &  Erie 
R.  R  Co.  27  Barb.  512. 

424*  When  a  horse  railroad  is  about  to 
be  built  in  the  limits  of  a  municipal  corpo- 
ration, the  questions  whether  the  construc- 
tion of  the  road  will  operate  beneficially  or 
ii^uriously  to  the  public  right  of  way, 
whether  it  would  proye  a  public  benefit  or  a 
public  nuisance,  are  to  be  determined  by  the 
legislature  and  the  council  of  the  corpora- 
tion. Hence  if  the  road  prove  an  obstruc- 
tion to  the  street,  and  a  public  inconven- 
ience and  injury,  it  is  not  punishable  as  a 
nmsance,  provided  it  has  been  constructed 
according  to  the  prescriptions  of  the  charter. 
JiT.  T.  Ohancerpj  1864,  Hinchman  v.  Paterson 
Horse  R  R.  Co.  17  JT.  J.  Eq.  (2  C.  E.  Ghreen), 
75.  Compare  Jtfilhau  f>.  Sharp,  27  N,  F.  611 ; 
8.  C.  below,  28  JBarb.  22S ;  7  AbboM  Pr.  220 ; 
Davis  p.  Mayor  &c.  of  N.  Y.  14  K.  T.  (4 
Eem.)  506. 

425.  The  use  of  streets  in  the  city  of 
New  York  for  the  purposes  of  a  city  rail- 
road, is  not  a  taking  of  private  property, 
within  the  provision  of  the  Constitution, 
which  requires  compensation  to  be  made.* 
[Reviewing  many  cases.]  ilT.  T.  Supreme 
Ct.  1862,  People  v.  Kerr,  87  Barb.  857 ;  Ind. 
Supreme  Ct.  1859,  New  Albany  &  Salem  R 
R  Co.  «.  O'Daily,  12  Ind.  551 ;  JiT.  J.  Chamr 
eery^  1864,  Hinchman  v.  Paterson  Horse  R. 
R  Co.  17  K  J.  Eq.  (2  C.  E.  Oreen),  75; 
and  see  Cincinnati  &c.  R  R  Co.  «.  Cum- 
minsville,  14  Ohio,  St.  528 ;  People  v.  Law, 
84  Barb.  494;  22  Bow.  Pr.  109. 

426.  The  legislatnre  may  authorize  the 
building  of  a  railroad  within  the  corporate 
limits  of  a  town  or  city,  or  upon  a  street  or 
other  public  highway.  [27  Pa.  St.  889,] 
Tenn,  Supreme  Ct.  1859,  Tennessee  &  Alaba- 
ma R  R.  Co,  «.  Adams,  8  BBod,  596. 

*The  graded  and  paved  streets  of  a  city  are  artificial 
roade,  within  the  proYlaione  of  a  fetatute  prohibiting  a  rail- 
road corporation  from  osing  any  railroad,  tompike  or  arti- 
ficial road,  without  obtaining  the  conient  of  the  parties 
owning  th«  game ;  and  they  cannot  be  need  by  sudi  com- 
pany withoot  the  consent  of  the  coondls  of  t)i»  corporation. 
Pa.  Suprtm^  Ct.  1866,  Commonwealth  «.  Central  FU- 
MS^er  RattwBy,68  POk  St.  606, 


427 •  The  local  governments  of  dtles  (in 

Kew  York)  have  no  right  to  grant  railroad 
piivileges  or  establish  railroads  in  cities,  inde- 
pendent of  legislative  action  and  approval.* 
-y,  r.  Supreme  Ct.  Sp.  T.  1864,  People  «, 
New  York  &  Harlem  R.  R.  Co,  45  Barb.  78 ; 
26  Bwf.  Pr,  44,  But  compare  Cincinnati 
&c.  R,  R.  Co.  «.  Cumminsville,  14  Ohio  St, 
528. 

428.  If  a  company  is  authorized  to  make 
a  railroad  by  a  straight  line  between  two 
designated  points,  the  right  to  run  upon, 
along,  or  across  all  the  streets  or  roads  which 
lie  in  the  course  of  such  line  is  thereby  im- 
plied. Hence  the  power  granted  by  charter 
to  enter  and  construct  a  railroad  within  a 
city  or  town,  carries  with  it,  by  implication, 
the  power,  if  necessary,  to  locate  their  road 
upon  a  street  or  alley .f  Teim.  Supreme  Ct. 
1859,  Tennessee  &  Alabama  R.  R.  Co.  «• 
Adams,  8  Beady  596. 

429.  Acquiring  lands.  A  railroad  com- 
pany, which  is  empowered  to  lay  its  track 
Uirough  certain  public  streets  and  over  cer- 
tain public  squares,  may  nevertheless  take  the 
land  of  private  individuals,  for  the  purposes 
of  its  incorporation,  by  either  voluntary  pur- 
chases, or  by  purchases  effected  through  the 
intervention  of  conunissioners,  to  be  ap- 
pointed by  the  court.  8.  C.  Ct.  o/AppeaUj 
1846,  Ex.  p.  South  Carolina  R.  R.  Co.  2  Biek. 
484. 

430.  In  the  appointment  of  such  commis- 
sioners, the  court  acts  ministerially,  and  can 
only  look  to  the  fitness  of  the  commissioners. 
The  company  is  not  bound  to  show,  nor  can 
the  court  inquire  into,  the  necessity  of  taking 
the  lands ;  of  that,  the  company  must  judge. 
lb. 

481.  Compensation.  A  railroad  com- 
pany cannot  appropriate  and  occupy  a  pub- 
lic street,  with  its  road  track,  without  the 
consent  of  the  proprietors  of  the  abutting 

*  Where  a  charter  was  granted,  subject  "to  all  the  ordi- 
nances of  the  conncils  of  the  said  city,** — Held  that  tlie 
company,  by  accepting  it,  agreed  to  obtain  the  consent  of 
the  councils,  agreeably  to  the  ordinances  of  the  city. 
Philadelphia  «.  Lombard  Ac.  R.  R.  Co,  8  Grant  (Pa.)  406. 

t  A  statute  empowering  a  oorporation  to  oonatruct  a  single 
or  doable  railroad,  from  any  point  on  one  street  to  any  point 
on  any  other, — ffeldy  to  contemplate  a  double  track  In  one 
street  or  avenue,  and  not  two  parallel  roads  in  separate  streets 
or  ayenoes ;  and  that  by  the  actual  constivction  of  the  road, 
the  power  was  exhausted,  and  the  corporation  could  not, 
without  new  authority,  add  a  lateral  route.  If.  T.  Suf 
preme  Ct,  £^.  T.  18M,  People  «.  N.  Y.  ft  Harlem  R.  R.  Co. 
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lotS)  or  without  compensation  to  them,  and 
neither  the  legislature  nor  the  municip^ 
authoritieB  have  power  to  dispense  with  this 
compensation.  [16  K.  Y.]  Wis,  Supreme 
Cft,  1861,  Ford  v.  Chicago  &c.  R.  R.  Co.  14 
Wi».  609. 

482*  Usbig  a  street  for  a  railroad  track, 
either  upon  its  natural  surface  or  by  tun- 
nelling, is  not  a  misappropriation  of  it,  if 
such  use  does  not  substantially  interfere  with 
its  use  as  a  street.  N.  T,  Supreme  Ct.  1851, 
Adams  «.  Saratoga  &  Washington  R  R.  Co. 
11  Barb.  414.  To  the  same  effect,  1850, 
Plant  V.  Long  Island  R.  R.  Co.  10  /d  26 ;  9 
N,  T,  Leg,  (M,  53;  1851,  Chapman  «.  Albany 
&  Schenectady  R.  R.  Co.  10  Barb,  860 ;  and 
see  Porter  «.  North  Missouri  R.  R.  Co.  38 
Mo.  128. 

483.  How  far  a  grant  is  exclasive.  A 
grant  of  the  right  to  construct  a  railroad  in 
a  city  street  is  not  necessarily  exclusiye; 
and  the  grantees  have  no  right  of  action 
against  persons  who  commence  the  con- 
struction of  another  railroad  in  the  same 
street,  unless  it  prevents  them  from  con- 
structing or  using  their  own  road.  [18  N. 
T.  160.]  K  Y,  Supreme  Gt.  1861,  Brooklyn 
&  Newtown  R.  R.  Co.  v.  Coney  Island  R.  R 
Co.  85  BarK  364. 

434*  The  charter  of  a  street  railway  cor- 
poration is  the  grant  of  a  franchise  to  lay 
iron  rails  on  part  of  the  public  highways,  to 
run  horses  and  cars  thereon  for  the  trans- 
portation of  passengers,  and  to  receive  fares 
for  such  transportation,  in  consideration  of 
the  benefit  to  the  public  resulting  from  the 
establishment  of  such  means  of  travel,  and 
in  compensation  for  the  expenses  incurred 
by  the  grantees  in  laying  their  rails  and  run- 
ning their  cars.  Although  such  a  grant 
does  not  deprive  ordinary  travelers  of  the 
right  to  pass  over  the  whole  highway,  in- 
cluding that  part  on  which  the  rails  are 
laid,  so  long  as  they  do  not  unreasonably 
interfere  with  the  passage  of  such  cars;  it  is 
clearly  inconsistent  with  the  use  of  the  tracks 
by  other  similar  corporations  for  the  ronning 
of  vehicles  of  the  same  kind  for  the  trans- 
portation of  passsngers  for  hire,  without 
like  authority  from  the  legislature.  Mom, 
Supreme  Ct.  1866,  Metropolitan  R.  R.  Co.  «. 
Quincy  R  R.  Co.  12  AUen  262.  To  similar 
effect  N,  T,  Supreme  Ct,  1860,  Brooklyn 
Central  R  R  Co.  r.  Brooklyn  City  R  R 
Co.  32  Barb,  358. 


485.  Remedy  of  land-owners.  l%e  in- 
jury which  land-owners  acyoining  a  public 
street  in  a  municipal  corporation  suffer  from 
obstractions  and  impediments  in  the  street, 
resulting  from  the  construction  of  a  railroad 
therein,  is  common  to  all  the  public,  and 
cannot  be  remedied  by  an  injunction  at  &e 
suit  of  an  individual  sufferer ;  but  in  cases 
of  unquestioned  public  nuisance,  a  court  of 
equity  will  interfere  by  injimction  where  the 
complainant  has  sustained  a  special  and  seri- 
ous injury,  distinct  fix>m  that  suffered  by  the 
public  at  large.  N,  J,  Chancery^  1864,  Hinch- 
man  f>.  Paterson  Horse  R.  R  Co.  11 N.  J,Eq, 
(2  C,  E,  Ghreen),  75 ;  Hogencamp  t,  Patenon 
Horse  R  R  Co.    Id.  83. 

480.  The  courts  cannot  interfere  to  pre- 
vent the  construction  of  railways,  in  or  upon 
the  streets  of  cities,  where  the  legal  title  ot 
the  same  is  vested  in  the  city  coiporatioii, 
and  where  the  company  has  been  authorized 
by  competent  legal  authorities. — [11  IlL  554; 
20  Id.  516;  8  Dana,  298;  9  Paige,  171;  7 
Barb.  608 ;  10  Id.  360 ;  13  Id.  646 ;  22  Id. 
414;  6  Wheat.  25].  Iowa  Supreme  Ct.  1861, 
Milbum  r.  Cedar  Rapids,  12  lowa^  246. 

487.  That  the  location  of  a  railroad 
through  a  public  street,  in  a  line  not  war- 
ranted by  law,  will  not  be  ezyoined  as  a 
nuisance  at  the  instance  of  an  owner  of  an 
unimproved  building  lot,  suffering  no  present 
detriment,  —  see  Zabriskie  «.  Jersey  Citj  & 
Bergen  R  R  Co.  2  Bead,  314. 

488.  That  a  railroad  having  the  right  to 
lay  their  track  through  a  public  street,  are 
liable  to  persons  injured  by  the  obstruction 
of  the  street,  only  for  an  illegal  use  of  the 
street,"' — see  Lackland  «.  North  Missooii  R 
R.  Co.  34  Mo.  259. 

489.  Injuries  resoltlng.  When  a  railioad 
company  are  duly  authorized  to  lay  their 
track  in  one  of  the  streets  of  a  city,  they  are 
not  liable,  at  all  events  and  without  proof  of 
negligence  or  want  of  skill  and  reasonable 
care,  for  accidents  which  may  be  caused  by 


*  Wbere  the  ordinance  of  a  munlclpftl  oorporalko  lauvUtd 
for  the  coQ8tractl(m  of  a  railroad  throng  the  covponte 
limitB,  on  either  of  two  rtreetn,  under  Tarioos  reetrkileBs  ai 
to  grade  Ac  to  be  aabeequentiy  regulated, — JMd^  that  Ike 
city  thereby  vested,  eo  far  as  It  ooold,  the  right  in  tbe  < 
ponttlon  to  ran  the  road  along  the  etreet,  bat  in  such  a 
ner  aa  not  to  obetruct  the  street  for  the  a4JolniDgpro|»ielcn; 
and  with  the  condlticin  that  the  road  should  be  coDrtraeled 
on  the  exiiiting  grade  of  the  street,  unless  some  altcratiein 
was  made,  within  the  power  of  the  dty,  by  mudcipal  regu- 
lation, /ful.  ^ifpram«CX1866,TMe«.OhloA]d[isiiflaM 
B.  B.  Co.  7  Ind,  4*79. 
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the  existence  of  the  track  there.  N,  T,  Com, 
PI  1864,  Mazetti  «.  N.  Y.  &  Harlem  R  R 
Co.  8  E,  D.  Smithy  98. 

440.  A  person  driying  in  his  cairiage  along 
a  city  railroad  track,  and  injured  by  the  pro- 
jection of  a  spike  which  the  company  ought 
not  to  have  permitted,  may  recover  from  the 
company,  although  there  was  room  in  other 
parts  of  the  street  for  him  to  have  passed. 
N.  r.  Cam.  PI  1861,  Fash  v.  Third  Avenue 
R  R  Co.  1  Daly,  148. 

441*  Cleaning  streets*  A  passenger  rail- 
road company  which  is  required  by  its  char- 
ter, and  the  ordinances  of  a  borough,  to  keep 
the  street  in  which  its  road  la  laid  in  i)erpet- 
ual  good  order  from  curb  to  curb  through 
its  whole  length,  is  bound  to  keep  the  street 
cleansed  from  filth  necessarily  accumulating 
thereon  from  its  ordinary  use  as  a  public 
thoroughfare.  Pa.  8uprems  Ct.  1865,  Pas- 
senger R.  R.  Co.  e.  Burgess  &c.  of  Birming- 
ham,  51  Pa.  8t.  41. 

442*  Negligence.  The  peculiar  character 
of  the  vehicles  employed  by  street  railroads 
nmning  through  the  crowded  thoroughfares 
of  a  city  makes  it  incumbent  upon  such  com- 
panies to  exercise  care  and  diligence  to  avoid 
collisions  and  accidents.  No  other  rule  is 
compatible  with  the  safety  and  security  of 
the  public;  but  this  does  not  dispense  with 
the  care  and  prudence  required  of  all  persons 
using  the  street  in  common  with  the  railroad 
company.  Mo.  Supreme  Ct.  1867,  Liddy  v. 
Bt.  Louis  R  R  Co.  40  Mo.  506. 

443.  It  is  the  duty  of  a  railroad  company, 
in  crossing  on  its  level  a  public  street  in  a 
populous  town,  with  cars  drawn  by  steam- 
power,  to  use  extreme  care ;  and  not  only  to 
employ  servants  to  look  ahead  on  both  sides, 
but  also  to  have  the  train  under  such  control 
that  it  can  be  promptly  stopped,  if  any  one 
is  on  the  track.  N.  Y.  Supreme  Ct.  1861, 
Wilds  V.  Hudson  River  R  R  Co.  33  Barb. 
503.  Compare  Wilson  9.  Cunningham,  8 
Col.  241. 

444.  A  city  railroad  company  is  entitled 
to  the  unrestricted  use  of  its  rails,  for  the 
progress  of  its  cars,  within  that  limit  of 
speed  which  the  law  allows  them ;  and  the 
driver  of  any  other  vehicle  who  may  be  upon 
their  track,  is  bound  to  use  greater  care  than  if 
upon  the  common  pavement.  And  if  through 
his  negligence  or  wilfulness,  in  this  respect, 
a  collision  ensues,  he  should  not  have  dam- 
ages against  the  company,  even  though  the 


latter  are  also  in  fault.  N.  T.  Superior  Ct. 
1858,  Wilbrand  «.  Eighth  Avenue  R  R  Co.  8 
Borne.  814. 

445.  The  right  of  making  a  tnmont  near 
the  termination  of  the  road  leading  to  acces- 
sary bmldings  for  the  engines  upon  ground 
belonging  to  the  company,  necessarily  results 
from  the  general  power  of  the  road,  but  the 
communication  must  be  subject  to  the  police 
power  of  the  municipality,  and  used  so  as  to 
interfere  as  little  as  possible  with  the  public 
way.  La.  Supreme  Ot.  1846,  New  Orleans  & 
Carrollton  R  R.  Co.  v.  Second  Municipality 
of  New  Orleans,  1  Xo.  An.  128. 

446.  Power  of  municipal  corporation. 
The  power  of  declaring  and  removing  nui- 
sances given  to  a  municipal  corporation  does 
not  authorize  them  to  limit  the  rate  of  speed 
of  railroad  trains,  or  stop  the  trains  except 
where  the  track  crosses  a  public  way.  JV.  J. 
Supreme  Ct,  1861,  State  v.  Jersey  City,  5  Zhttch, 
170 ;  8.  R  JV.  r.  Supreme  Ct.  Sp.  T.  1867, 
Brooklyn  City  R.  R.  Co.  v.  Furey,  ^  JJbbPr. 
N,  S.  364. 

447.  A  municipal  corporation  authorized 
to  make  ordinances  for  the  purpose  of  reg- 
ulating dty  railroad  cars,  prohibiting  nui- 
sances, and  preventing  and  removing  ob- 
structions on  the  streets,  is  not  thereby  au- 
thorized to  interfere,  at  a  specific  point,  with 
the  tracks  or  business  of  a  railroad  which  is 
established  and  conducted  under  a  legisla- 
tive grant  JiT.  T.  Supreme  Ct.  Sp.  T.  1867, 
Brooklyn  City  R  R.  Co.  «.  Furey,  4  AJ)b,  Pr, 
N.  S.  364. 

448.  An  ordinance  of  the  city  prohibiting 
the  putting  "in  any  street,  sidewalk,  or  other 
public  place  within  the  city  limits,  any  dust, 
dirt,  filth,  or  other  rubbish  or  obstructions  of 
any  kind,''  is  broad  enough  to  embrace  the 
obstructions  of  a  street  by  a  railroad  com- 
pany. lU.  Supreme  Ct.  1866,  Dlinois  Central 
R  R  Co.  «.  City  of  Galena,  40  III.  344. 

V.  Leases. 

449.  Power  to  make.  The  Pennsylvania 
act  of  April  23,  1861,  [Pamph,  L.  410),  au- 
thoridng  the  leasing  of  railroads,  applies  to 
the  appurtenances  as  well  as  the  road  itself. 
Pa,  Supreme  Ct.  1866,  Philadelphia  &  Erie 
R  R  Co.  «.  Catawissa  R  R  Co.  63  Pa,  St, 
20. 

450.  A  eontraet  for  a  lease  by  the  directors 
of  one  corporation  to  another,  of  the  railroad 
of  the  former, — Edi^  a  breach  of  trust,  as  be- 
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tween  them  and  the  shareholders,  as  creatiiig 
a  partnership  which  varied  the  rights  of  the 
shareholders  in  one  company  in  the  gross  re- 
ceipts of  their  business;  and  that  the  other 
company,  haymg  knowingly  participated  In 
such  breach  of  trust  could  not  enforce  the 
contract.  Shrewsbury  &c.  Bailw.  Co.  r.  Lon- 
don and  Northwestern  Railway  Co.  %\  Eng. 
Lam  d  Eq.  819.  Compare  Durfee  «.  Old 
Colony  &  Fall  Riyer  R  R.  Co.  5  AUm,  280. 

451.  Effect  of  lease*  Where  a  lease  was 
made  under  express  authority  conferred  by 
statute, — HM^  that  the  directors  of  both 
roads  were  bound,  as  were  the  majority  of 
the  stockholders  in  both,  to  conduct  and  ad- 
minister the  roads  according  to  its  terms; 
and  that  their  liability  to  the  stockholders  of 
each  road  was  just  the  same  as  though  they 
had  been  united  by  act  of  the  legislature, 
upon  the  same  terms  and  conditions  as  those 
contained  in  the  lease.  N,  H.  Supreme  Ct. 
1862,  March  fi.  Eastern  R  R  Co.  48  iV:  jSI 
615. 

452*  When  two  railroads  are  united  under 
a  lease  specifying  the  duties  and  liabilities  of 
each,  neither  is  restricted  in  any  particular 
mot  included  in  their  contract  with  each 
other;  each  may  obtain  new  legislative  grants, 
and  avail  itself  of  additional  powers,  in  any 
way  they  may  find  advantageous  to  them- 
selves, provided  these  ^  new  operations  are 
kept  so  distinct,  as  not  to  interfere  with  the 
due  oi)eration  of  their  agreement  with  each 
other.  N,  K  Supreme  Ct.  1862,  March  «. 
Eastern  R  R  Co.  43  N.  ^.  516. 

453*  Such  lease  must  be  construed  with 
reference  to  the  objects  proposed  by  the  ex- 
isting charters  of  each  at  the  time  the  lease 
was  made,  and  its  construction  or  operation 
cannot  be  affected  by  any  change  of  the  plans 
or  objects  of  the  corporation,  beyond  the  ex- 
isting scope  of  their  chartered  powers  at  the 
time  of  the  making  of  such  lease.    R, 

454.  A  railroad  company  cannot,  by  leas- 
ing its  corporate  property  and  franchises,  re- 
lieve itself  from  liability  to  the  public  for  in- 
juries sustained  and  damages  restdting  from 
breach  of  contract  or  duty  by  the  lessee.  lU, 
Supreme  Ct,  1858,  Ohio  &  Mississippi  R.  R 
Co. «.  Dunbar,  20 ITL  623 ;  M<m,  Supreme  Ct 
1857,  Lan^ey  «.  Boston  &  Me.  R  R  Co.  10 
0-ray,  103;  1859,  McCluer  «.  Manchester  & 
Lawrence  R  R  Co.  18  Oray^  124 ;  1864,  In- 
gersoU  «.  Stockbridge  &  Pittsfield  R  R.  Co. 
8  AlJen^  488.    See  also  Wyman  «.  Penobscot 


&  Kennebec  R  R  Co.  46  3£e.  162;  Steamae. 
Atlantic  &  St.  Lawrence  R.  R  Co.  Jd  d5; 
Whitney  v.  The  Same,  44  Id,  362. 

455.  Where  one  company  operates  the 
road  of  another  company  under  a  lease  au- 
thorized by  statute,  they  may,  in  respect  to 
their  traffic  thereon,  be  held  to  the  rule  of 
liability  imposed  by  law  on  such  other  com- 
pany, and  cannot  insist  on  the  benefit  of  ex- 
emptions contained  in  their  own  ori^niL 
charter.  Mich.  Supreme  Ct,  1867,  McMillan 
V.  Mich.  8.  &  N.  L  R  R  Co.  16  Mich,  79. 

456.  Special  covenant.  A  stipulation  to 
pay  the  ""  actual  cost "  of  running  extra  trains, 
— Hdd  to  mean  only  money  actuaUy  paid  out 
therefor,  and  not  to  include  a  proportion  of 
the  expenses  of  the  road  and  the  wear  and 
tear  of  the  track.  Lexington  &c.  R  R  Co.  t, 
Fitchburg  R.  R.  Co.  9  Gray,  226. 

457.  In  a  lease  of  a  railway,  a  covenant  on 
the  part  of  the  company  lessee  to  work  the 
railway  efficiently  and  indemnify  against  all 
liabilities,  &c.,  for  want  of  repair,  is  not  to  be 
construed  as  a  mere  covenant  not  to  abandon 
the  railway,  especially  if  the  lease  reserves  a 
share  of  the  gross  receipts  to  the  lessor.  But, 
on  the  other  hand,  it  is  not  to  be  construed 
as  obliging  the  lessees  to  work  it  in  such 
manner  as  to  produce  the  largest  possible 
gross  receipts.  A  fair  and  reasonable  amount 
of  working  to  make  it  productive,  and  with 
due  reference  to  the  other  interests  of  the 
comxMmy  lessee,  is  only  required.*  JSeci 
1853,  West  London  Railw.  «.  London  andK. 
W.  Railw.  18  Eng.  L,  <fe  J^.  481 ;  11  Com.R 
827 ;  22  Lato  J.  N,  8. 117 ;  17  Jur.  117. 

458.  It  is  not  a  breach  of  such  a  covenant 
to  work  the  line  for  goods  traffic  only  and 
not  passengers.    lb. 

459.  Bent  reserved  in  a  lease  executed  bj 
a  railroad  company  of  a  part  of  its  track, 
being  a  compensation  for  the  use  of  such 
track,  the  right  to  it  passes,  upon  consolida- 
tion, as  a  necessary  appurtenance  to  the 
ownership  of  the  land  and  the  superstracture 
upon  it  K  T,  Supreme  Ct.  1861,  New  YoA 
Central  R  R  Co.  «.  Saratoga  &  Schenectady 
R  R  Co.  89  Barb.  289,  29  Eow.  Pr.  469. 

460.  Liabflity  of  lessee  to  third  persoBS. 
Under  a  railroad  statute  imposing  upon  a 


^  Ai  to  the  conttractlon  of  stipolatloot  In  an  agreemeni 
made  between  two  railroad  oompaniea,  whereby  one 
was  to  be  operated  for  the  matoal  benefit  of  the  two 
nles,  see  Blossborg  and  Coming  S.  S.  Go.  «. 
00,1  JTeif  St,  4a». 
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railroad  company  the  duty  of  maintaining 
fences  and  cattle-guards  at  farm-crossings, 
and  providing  that  until  such  fences  and 
cattle-guards  shall  be  duly  made,  the  coipo- 
ration  and  its  agents  shall  be  liable  for  all 
damages  from  such  defect ;  a  lessee  of  the 
road  becomes,  also,  liable  for  injury  to  cattle 
caused  by  his  operating  it  without  proper 
cattle-guard  s  at  fimn-crossings.  Vt.  Supreme 
Ct,  1856,  Clement  9.  Canfield,  28  Vt.  802. 

461.  A  company  running  its  trains  over 
the  road  of  another  company,  under  a  con- 
tract or  license  therefor,  is  liable  for  injuries 
resulting  from  the  unfenced  condition  of  the 
road.  [Approving  #28  Vt.  302,  and  disap- 
proTing  44  Me.  862;  46  Id.  162.]  lU.  Su- 
preme Ct,  1866,  Illinois  Central  R  R  Co.  ©. 
Kanouse,  89  III,  272.  To  similar  effect  Wis. 
Supreme  Ct.  1861,  McCall  v.  Chamberlain,  18 
Wis.  687. 

462.  A  statute  requiring  every  railroad 
corporation  to  carry  a  bell  on  every  engine 
passing  upon  "  their  road,^^  &c.  applies  to  a 
railroad  corporation  who  have  taken  a  lease 
of  a  railroad  owned  by  another  corporation, 
and  are  running  their  own  engines  upon  it 
under  such  lease.  Mass.  Supreme  Ct,  1852, 
Linfield  v.  Old  Colony  Railroad  Corporation, 
10  Cush,  562. 

403.  An  individual  lessee  running  the  road 
is  not  liable,  under  a  statute  declaring  rail- 
road companies  failing  to  fence  liable.  Neg- 
ligence must  be  shown  in  order  to  charge 
him.  lo.  Supreme  Ct.  1867,  Liddle  v.  Keo- 
kuk, Mt.  Pleasant  &  M.  R  R  Co.  28  lo.  878. 

464.  The  lessee  of  a  railroad  is  an  agent  of 
the  corporation,  under  the  general  raibroad 
act  of  Vermont  (Comp.  Sts.  c.  26,  §41)  making 
such  corporations  and  their  agents  liable  for 
damages  occasioned  by  want  of  fences  and 
cattle-guards.  Vt.  Supreme  C7^.«1856,  Clement 
o.  Canfield,  28  Vt.  802. 

465.  A  railroad  corporation  cannot  dis- 
pute their  liability  for  freight  delivered  to 
tbem  to  be  carried  over  a  railroad  leased  to 
them,  on  the  ground  that  the  lease  is  void. 
Mass.  Supreme  Ct.  1859,  McCluer  t.  Manches- 
ter &  Lawrence  Railroad,  18  Qra/yy  124. 

466.  The  company  owning  the  track  is 
also  liable  by  reason  of  its  neglect  to  fence, 
although  the  injury  was  done  by  the  trains 
of  the  other  company.  lU.  Supreme  Ct.  1866, 
Toledo,  Peoria  &  Warsaw  R.  R  Co.  v.  Reim- 
bold,  40  in.  148. 


VI.  Bonds  and  Mobtoages. 

467*  Bonds.  A  railroad  company  has  a 
right  to  issue  bonds  to  carry  on  its  legitimate 
business,  unless  prohibited  by  law.*  Pa.  Su^ 
preme  Ct.  1859,  Philadelphia  &c.  R  R  Co. 
V.  Lewis,  88  Pa.  St.  88.  Compare  as  to  the 
Massachusetts  Statute,  Commonwealth  v. 
Smith,  10  AUen  448 ;  Richardson  v.  Sibley,  11 
Id.  65. 

468.  A  railroad  company  who  has  regu- 
larly delivered  its  coupon  bonds  to  parties 
contracting  with  them,  on  account  of  services 
under  the  contract,  are  estopped  from  setting 
up  claims  upon  the  contractors  as  an  equity 
against  such  bonds  in  the  hands  of  holders 
who  had  received  them  lona  fide  fix)m  the 
contractors.  Fa.  Supreme  Ct.  1867,  McElrath 
V.  Pittsburg  &  Steubenville  R  R  Co.  56  Pa. 
St.  189. 

469.  What  may  be  pledged,  A  right  of 
way  for  a  railroad  is  of  such  a  nature  as  to 
be  capable  of  being  pledged  in  security  of  a 
loan  to  the  State,  and  on  failure  of  redemp- 
tion, of  being  sold  and  transferred  so  as  to 
vest  the  easement  in  the  purchaser.  And  the 
purchaser  may  be  another  railrpad  company, 
if  authorized  by  law  to  make  such  a  purchase, 
and  the  original  object  and  consideration  of 
the  grant  of  the  easement  be  not  defeated  or 
changed.  Ohio  Supreme  Ct.  1857,  Junction 
R  R.  Co.  V.  Ruggles,  7  Ohio  St.  1. 

470.  The  future  net  earnings  of  a  railroad 
company  can  be  mortgaged  to  secure  interest- 
payments  on  the  construction  bonds.  lotoa 
Supreme  Ct.  1861,  Jessup  v.  Bridge,  11  lowa^ 
572. 

471.  What  is  a  mortgage.  A  railroad 
corporation's  deed  of  trust  to  secure  its  bonds 
or  coupons,  operates  as  a  mortgagcf  Ind, 
Supreme  Ct.  1862,  Coe  v.  Johnson,  lS\Bid. 
218. 

472.  Under  a  general  power  to  mortgage 
the  corporate  property  and  franchises  to  se- 
cure the  payment  of  money  borrowed  by  the 
company  for  completing  the  road,  it  is  entirely 
immaterial  whether  the  right  of  way  for  the 
railroad  wtus  all  acquired  or  not,  at  the  time 
such  mortgage  was  put  on  record,  or  whether 
the  road  had  or  had  not  been  at  that  time 
entirely  located,  or  the  location  thereof,  if 

*  The  re-lwae  of  bonds  which  pus  by  dellTery, — ffdd^  not 
illegal.    Eaton  ke.  R.  R.  Go.  «.  Hnnt,  80  Ind.  467. 

t  Conflfcractlon  and  effect  of  a  deed  of  trust  for  the  lecority 
of  scrip  issued  by  the  company.  Thompson  «.  Holllngs- 
worth,31/fki.475w 
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preTionsly  made,  was  afterwards  changed. 
N,  Y.  Supreme  Ct.  8p,  T,  1867,  Seymour  v. 
Canandaigua  &  Niagara  Falls  R.  R.  Co.  25 
Barb,  284 ;  14  Mow,  Pr,  681. 

478.  The  power  of  a  railroad  corporation 
to  borrow  money  and  mortgage  their  prop- 
erty, is  not  limited  by  the  usual  clause  in 
their  charters,  providing  that  shares  shall  not 
be  assessed  over  $100,  and  that,  if  more 
money  is  necessary,  it  shall  be  raised  by  creat- 
ing new  shares.  [6  Humph.  515;  4  Hill, 
265  ]  K  H.  Supreme  Ct  1862,  Richards  9. 
Merrimack  &  Conn.  River  Railroad^  44  N,  H, 
127. 

474.  A  railroad  company  in  Ohio,  under 
the  act  of  February,  1848,  may  effectually 
mortgage  its  piopOTty.  connected  with  the 
use  of  its  franchise,  whether  real  or  personal, 
to  be  subsequently  acquired-,  but  the  exist- 
ence of  such  a  mortgage  does  not  operate  to 
exempt  such  property,  in  its  nature  personal, 
and  while  it  remains  in  possession  of  the 
corporation,  from  being  levied  upon  by  judg- 
ment-creditors of  the  company.  [10  Ohio 
8t  872;  Id.  412].  Ohio  Supreme  Ct.  1868, 
Coe  «.  Peacock,  14  Ohio  St.  187. 

475*  What  is  covered.  A  railroad  cor- 
poration mortgaged  its  line  of  road,  its  tolls, 
and  its  revenues. — JSeld^  that  the  mortgage 
covered  also  all  the  rolling  stock  and  fixtures, 
whether  movable  or  immovable,  essential  to 
the  production  of  tolls  and  revenues.  Md, 
Ct  of  Appeals^  1861,  State  «.  Northern  Cen- 
tral Railw.  Co.  18  Md,  193.  Compare  Park- 
hurst  V,  Northern  &c.  R  R  Co.  19  Id,  472. 

476*  A  mortgage  of  a  railroad,  with  its 
superstructure,  track,  and  all  other  appur- 
tenances, and  all  the  right  and  title  "  to  the 
land  on  which  said  railroad  is  and  may  be 
constructed,  together  with  all  rights  of  way, 
&c.,  and  including  the  engine-houses,  depots, 
&c.,  at,  &c.,  and  the  lots,  &c.,  of  land  on 
which  the  same  are  or  may  be  erected,  and 
all  the  pieces  of  land  which  shall  be  used  for 
depot  and  station  purposes,  and  structures 
thereon,  and  appurtenances  thereto,  and  all 
franchises,^'  &c.,  does  not,  as  against  subse- 
quent mortgage  creditors,  include  woodland 
lying  seven  miles  from  the  road-track,  subse- 
quently purchased  by  the  company,  and  used 
by  them  to  supply  wood  and  timber  for  the 
use  of  their  road.  TTm.  Supreme  Ct  1860, 
Dinsmore  v,  Racine  &c.  R  R  Co.  12  Wis.  649. 

477.  A  deed  of  trust,  transferring  a  rail- 
road to  a  trustee,  to  secure  payment  of  bonds. 


and  giving  powers  to  the  trustee  to  operate 
the  road,  and  granting  '*  the  road,  railwaja, 
bridges,  locomotives,  engines,  cars,  depots, 
right  of  way  and  land,  with  all  buiidiiigB, 
shops,  tools,  and  machinery  then  in  use, 
owned  by  them,  or  which  they  might  there- 
after require,  with  the  superstructure,  nuk, 
and  other  materials  used  thereon,**  must  be 
construed  to  cover  everything  essential  to 
the  road,  and  to  embrace  wood  provided  for 
the  use  of  the  road  from  time  to  time.  Ind. 
Supreme  Ct,  1854,  Coe  v,  McBrown,  22  Ind, 
252. 

478.  Reservation  of  oontroL  A  provision 
in  a  railroad  mortgage,  th&t "  all  the  ri^ts 
of  the  bondholders  or  trustee  are  subject  to 
the  possession,  control,  and  management  of 
the  directors  of  said  company,  until  default,** 
does  not  give  creditors,  under  contracts  made 
after  the  mortgage  and  before  de&ult,  a  pre- 
ference over  the  mortgage  lien.  loufa  Su- 
preme Ct,  1868,  Dunham  o.  laett,  15  lotea  284. 
See  also  Parkhurst  v,  Northern  &c  R  R  Co. 
19  Md.  472. 

479.  Where  vacancies  in  the  board  of 
trustees  under  a  railroad  mortgage  are  to  be 
filled  from  the  bondholders,  the  election  of 
persons  who  have  procured  bonds  for  the 
purpose  of  qualifying  themselves,  wiU  not 
be  held  invalid,  if  no  intention  of  fraud  is 
shown.  ilT.  K  Supreme  Ct.  1862,  Richards  f. 
Merrimack  &  Conn.  River  Railroad,  44JV.K 
127. 

480.  Such  a  trustee  will  not  cease  to  be 
chargeable  as  such,  because  he  has  parted 
with  the  bends  required  as  a  qualification. 
lb. 

481.  Questions  of  priority.  The  holders 
of  bonds  pledging  income,  not  necessarily 
entitled  to  enjoin  the  company  fit>m  mort- 
gaging the  road  to  secure  a  new  issue  of 
bonds.    Garrett  v.  May,  19  Md.  177. 

482.  A  mortgage  of  the  road  ^^  built  and 
to  be  built  *'  will  take  precedence  over  the 
claim  of  a  contractor,  who  has  afterwards 
completed  an  unbuilt  part  of  the  road  under 
an  agreement  that  he  should  retain  poesea- 
sion  of  the  road  and  apply  the  earnings  to 
his  debt,  and  has  retained  possession  under 
his  agreement.  271 S.  Supreme  Ct.  1868^  Dun- 
ham e.  Cincinnati  &c  R  Co.  1  WaU.  254. 

488*  A  first  mortgage  was  expressed  to 
include  subsequently  acquired  property,  and 
a  second  mortgage  was  subsequently  made, 
purporting  to  convey  all  the  property  referred 
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to  in  the  first  mortgage, — Held,  that  the  se- 
cond mortgage  embraced  rolling  stock  ac- 
quired subsequently  to  the  making  of  the 
first  mortgage.  Mass,  Supreme  Gt,  1858, 
Henshaw  v.  Bank  of  Bellows  Falls,  10  Gray, 
568. 

484.  A  subsequent  mortgage,  that  by  its 
tenns  is  expressly  subject  to  prior  mortgages, 
cannot  be  given  priority  over  them  on  the 
ground  of  defects  in  their  execution  or  record. 
Ohio  Supreme  Ct.  1859,  Coe  o.  Columbus  &c. 
R.  R  Co.  10  0hi4>  St.  873,  405. 

485.  Rights  of  other  creditors.  An  au- 
thorized.  mortgage  by  a  railroad  compamy,  of 
its  rights  and  property,  does  not  protect  the 
remaining  interest  of  the  mortgagor  in  that 
property  from  liability  for  other  debts ;  and 
such  Interest  may  be  leyied  on,  unless  it 
should  appear  that  by  means  thereof  the 
mortgagee's  security  will  be  endangered.  Ih. 
But  compare  Loundenschlager  o.  Benton,  3 
Grant,  884. 

486.  The  mortgagees  will  be  protected  in 
equity,  even  where  there  is  a  legal  defect  in 
the  exeoution  of  the  instrument ;  especially 
where  a  receiver  had  been  appointed  before 
levy.  And  the  &ct  that  the  judgment  debt 
was  for  money  lent  to  pay  interest  and  taxes, 
and  for  right  of  way,  gives  the  creditor  no 
greater  rights  against  the  mortgagees.  Ohio 
Supreme  Ct,  1859,  Coe  «.  Columbus  &c.  R  R 
Co.  10  Ohio  St.  873,  404. 

487*  A  judgment  creditor,  even  though 
his  demand  be  for  running  expenses  of  the 
road,  cannot  seize  and  remove  portions  of 
mortgaged  property,  when  by  doing  so  he 
would  diminish  the  security  of  the  mortga- 
gee which  is  already  inadequate.  Ohio  Sur 
preme  Ct.  1867,  Lane  v.  Baughman,.17  Ohio 
iS^.  642. 

488.  The  power  of  gale  in  a  railroad  mort- 
gage is  cumulative,  and  therefore  it  does  not 
exclude  the  right  of  foreclosure  by  suit  Ind. 
Supreme  Ct.  1868,  Eaton  &c.  R.  R  Co.  v. 
Hunt,  20  Ind.  457. 

489*  Foreclosure.  In  an  action  to  fore- 
close a  railroad  mortgage  covering  the  road 
and  rolling  stock,  each  kind  of  property  must 
he  sold  as  real  and  personal,  respectively,  the 
real  estate  according  to  the  rules  governing 
judicial  sales  of  real  estate.  The  railroad, 
with  its  fixtures,  constituting  an  entire  tract, 
indivisible  for  the  purpose  of  the  sale,  to- 
gether with  the  franchise,  should  be  sold  as 
an  entire  tract  lying  in  two  or  more  counties, 


and  the  proceedings  incidental  to  the  sale 
should  be  had  in  the  county  in  which  the 
action  was  brought  The  personal  property 
should  be  sold  as  such,  but  with  such  precau- 
tions to  prevent  a  sacrifice  as  the  court  may 
order.  The  mortgagees  must  be  regarded  as 
proceeding  on  t^at  part  of  the  instrument 
which  operates  as  a  mortgage,  and  not  under 
the  power  to  sell,  and  the  costs  should  be  reg- 
ulated accordingly.  Ohio  Supreme  Ct.  1859, 
Coe  «.  Columbus  <S^  R  R  Co.  10  Ohio  St. 
372,  407. 

490.  Although  a  railroad  company  has 
constructed  part  of  its  road  through  another 
State,  a  trustee,  under  a  mortgage  of  all  their 
rights,  &c,  in  the  whole  road,  if.  within  the 
jurisdiction  of  the  court,  can  be  authorized 
and  compelled  to  sell  whatever  interest  of 
the  company  will  pass  under  the  terms  of  the 
mortgage.  Pa.  Supreme  Ct.  1867,  McElrath 
«.  Pittsburg  &  Steubenville  K.  R.  Co.  55  Pa. 
St.  189. 

491.  Liability  of  trustees  for  accidents, 
A  mortgage  of  a  railroad  was  executed  to 
trustees,  for  the  benefit  of  bondholders.  The 
trustees,  after  entering  into  possession,  leased 
the  road  to  others,  but,  under  a  verbal  agree- 
ment, continued  to  operate  the  road  for  the 
lessees  and  receive  the  earnings,  paying  the 
expenses,  contracting  with  and  discharging 
the  persons  employed  on  the  road,  and  exer- 
cising all  the  powers  usually  exercised  by 
railroad  corporations  over  their  own  roads. 
Held,  that  the  trustees  were  personally  respon- 
sible for  injuries  sustained  by  reason  of  the 
negligence  of  an  employee  of  the  road.  Mass. 
Supreme  Ct.  1864,  Ballon  v.  Famum,  9  AUen^ 
47. 

492*  Redemption.  Where  a  railroad  com- 
pany, owning  a  road  lying  in  two  States, 
chartered  by  both,  mortgage  their  whole  road 
and  franchise,  and  their  right  of  redemption 
in  one  State  is  sold  on  execution,  the  pur- 
chaser is  entitled  to  redeem  the  whole  road. 
Me.  Supreme  Ct.  1861,  Wood  9.  Goodwin,  49 
Me.  260. 

VII.   OfPIOEE8  Ain)  SEBVAinB. 

498«  President.  Where  tariff  of  fares  of 
freight  and  passengers  upon  a  raihx>ad  are 
established  and  posted  up  by  the  president 
of , the  corporation,  and  the  fares  taken  upon 
such  tarifb  are  received  and  appropriated 
by  the  corporation,  without  objection,  the 
legal  presumption  is  that  the  j^resident  acted 
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by  the  anthority  of  the  corporation  in  thus 
establishing  and  posting  such  tariff.  N.H, 
Supreme  Ct.  1856,  Hilliard  o.  Goold,  84  K 
H.  230. 

494.  Soperintendent,  A  railroad  corpo- 
ration has  authority  to  make  and  carry  into 
execution  reasonable  regulations  for  the  con- 
duct of  all  persons  using  the  railroad  or  re- 
sorting to  its  depots,  without  prescribing 
such  ^g^lations  by  by-laws;  and  the  super- 
intendent of  a  railroad  depot,  appointed  by 
the  corporation,  has  the  same  authority  by 
delegation.  Mom,  Supreme  Ct.  1844,  Com- 
monwealth 9.  Power,  7  Mete,  596. 

495.  By-laws.  It  is  not  necessary  that 
the  regulations  made  by  a  railroad  corpora- 
tion in  regard  to  passengers  and  other  per- 
sons using  their  buildings,  should  be  made 
in  the  form  of  by-laws,  to  be  earned  into 
effect  by  penalties  and  prosecutions.  Such 
by-laws  are  rather  the  regulations  which  a 
corporation  have  power  to  make  in  respect 
to  the  govermnent  of  their  own  members, 
and  of  their  corporate  officers,  or  of  munici- 
pal corporations,  that  exercise,  to  a  limited 
extent,  the  powers  of  government.  But  the 
regulations  in  question  are  such  as  any  indi- 
Tidual,  who  should  happen  to  be  the  owner 
of  the  depot  and  buildings,  would  have 
power  to  make  by  yirtue  of  his  ownership 
of  the  estate.    lb, 

496.  Thus  where  the  entrance  of  inn- 
keepers or  their  servants  into  a  railroad 
depot,  to  solicit  passengers  to  go  to  their 
inns,  produces  annoyance,  the  depot  super- 
intendent may  prevent  persons  from  going 
within  the  station ;  and  if  they,  after  notice 
of  a  regulation  to  that  effect,  attempt  to 
violate  it,  and,  after  notice  to  leave  the 
depot,  refuse  so  to  do,  he  and  his  assistants 
may  forcibly  remove  them;  using  no  more 
force  than  is  necessary  for  that  purpose.    lb. 

497.  The  superintendent  of  a  railroad 
depot  has  not  a  right  to  order  a  person  to 
leave  the  depot,  and  not  come  there  any 
more,  and  to  remove  him  therefrom  by  force 
if  he  does  come,  merely  because  such  per- 
son, in  the  judgment  of  the  superintend- 
ent, and  without  proof  of  the  fact,  had 
violated  the  regulations  established  by  the 
railroad  corporation,  or  had  conducted  him- 
self offensively  towards  the  superintendei^ 
Maes,  Supreme  Ct,  1847,  Hall  o.  Power,  12 
Meto.  482. 

498*   The  general   superintendent  of   a 


raUroad  may  be  presumed  to  be  authorized 
to  contract  for  fencing  the  track.  Ind.  Su- 
preme Ct,  1858,  New  Albany  &  Salem  R  B. 
Co.  f>,  Haskell,  11  Ind.  801. 

499.  The  general  manager  of  a  railway 
company  has,  as  incidental  to  his  employ- 
ment, authority  to  bind  the  company  to  pay 
for  surgical  attendance  bestowed  at  his  re- 
quest, on  a  servant  of  the  company  injured 
by  an  accident  on  their  railway.  BbdA, 
1867,  Walker  v.  Great  Western  Railway  Co. 
2  Law  Bep.  Exeh,  228 ;  86  Lavi  J.  K  8. 
123;  16  Late  Times,  JST,  S,  827.  But  com- 
pare Stephenson  v,  N.  T.  &  Harlem  B^  R 
Co.  8  puer,  241. 

500.  General  Agents.  It  is  competent 
for  the  general  agents  of  railroad  compa- 
nies, who  have  charge  of  the  business  of 
transportation,  to  establish  rates  of  fineight, 
subject  however  to  the  control  of  the  direc- 
tors, if  they  choose  to  act  upon  the  matter. 
The  assent  of  the  directors,  as  in  other  cases, 
may  be  presumed  unless  there  is  evidence  to 
the  contrary.  iV.  JJ.  Supreme  Ct,  1856, 
Manchester  &  Lawrence  R.  R  v,  Fisk,  83 
JSr.  H.  297. 

501.  Freight  agents  of  a  railroad  cor- 
poration are  competent  to  bind  the  company 
by  their  representations  and  promises,  made 
in  the  course  of  business  intrusted  to  their 
particular  care.  Pa,  Supreme  Ct.  1866,  Tan- 
ner V.  Oil  Creek  R  R  Co.  53  Pa,  St.  411. 

502*  A  railroad  company  may  be  liable  for 
the  damage  occasioned  by  the  fraud  or  n^- 
ligence  of  its  ag^nt,  who  from  impropa 
motives  or  against  the  usage  of  the  company 
deprives  a  person  of  his  rightful  facilities  for 
transportation.  Galena  <&  Chicago  Union 
R  R  Co.  tJ.  Rae  18  lU.  488. 

503.  Exactions  of  Conductor.  A  railroad 
company  are  responsible  for  the  act  of  tiieir 
conductor,  in  exacting  illegal  fares,  although 
he  has  no  orders  to  do  so.  [14  How.  U.  8. 
468.]  N.  T,  Supreme  Ct.  1861,  Porter  v, 
N.  Y.  Central  R  R  Co.  84  Barb,  853. 

604.  Engineers.  That  there  is  nothing 
in  the  general  duties  of  an  engineer,  which 
will  authorize  him  to  employ  others  to  do 
work  on  the  road,  which,  by  express  con- 
tract, the  company  have  employed  a  con- 
tractor  to   do.»      Vt  Supreme    Ct,  1852, 

*  Under  an  set  of  Inoorpontlon  of  a  raOroad,  provMlQK 
for  the  BetUemeat  <tf  clalxu  agalmt  the  road  bj  tbesapcr> 
Intendent,  an  action  was  bronght  against  the  superiDtoidcst 
oftiMToadjandlnfapiMrtofiheacttontlieplalallJr  ~ 


Traffic. 


[RAILROADS.] 


Tmffic. 


657 


Thayer  «.  Vermont  Central  R.  R.  Co.  24  Vt. 
440;  1855,  Yanderwerker  «.  The  same,  27 
27  n.  125. 

505.  An  unsworn  certificate,  made  by  an 
engineer  on  a  railroad,  to  a  paper  purporting 
to  be  a  true  copy  of  estimates,  made  by  his 
predecessor  in  ofSce,  of  the  number  of  feet 
in  certain  railroad  bridges  is  not  admissible, 
in  an  action  upon  the  contract  to  recover 
the  price  for  building  such  bridges.  Lang- 
ford  V.  Sanger,  85  Mo,  183. 

500.  An  engineer  in  charge  of  a  locomo- 
tive is  not  liable  for  running  the  engine  over 
an  animal  trespassing  upon  the  track,  unless 
he  acted  willfully.  N,  J.  Supreme  Ct.  1849, 
Yandegrift  v.  Rediker,  2  Zdbr.  185. 

507.  Tieket-master.  The  plaintiff  de- 
livered articles,  without  marks,  to  a  ticket- 
master  of  a  railroad  company,  to  be  carried 
by  a  passenger  train,  which  he  promised  to 
label,  but  did  not,  it  being  neither  his 
duty  nor  that  of  the  company  to  do  so, — 
Hdd^  that  his  promise  did  not  bind  the  com- 
pany, and  they  were  not  liable  for  the  loss  of 
the  articles.  N,  H.  Superior  Ct  1851,  Elkins 
9.  Boston  &  Maine  Railroad  Co.  8  Foster, 
275. 

VIII.    Tbaffio, 
1.  Jn  general, 

508.  Railroad  companies  are  common 
earriors,  although  not  declared  to  be  such, 
in  the  charter.*  lU,  Supreme  Ct,  1858, 
Chicago  &  Aurora  R.  R.  Co.  f>,  Thompson,  19 
lU.  578.  To  similar  etfect  Buffalo  Superior 
Ct.  1866,  Heineman  v.  Grand  Trunk  R.  R.  Co. 
81  Ebw.  Pr.  480.  And  see  Porter  v,  Chicago 
&c.  R.  R.  Co.  20  iff.  407. 


to  proTe  that  he  had  eodeavored  to  adjust  his  claim  with 
the  late  chief  engineer,— Zr«2(f,  that  each  attempt  at  adjust- 
ment must  be  made  with  the  superintendent,  and  was  a  con- 
dition precedent  to  the  right  of  action  against  such  officer, 
and  that  the  proof  offered  in  the  present  case  was  insuffi- 
cient. Go,  Supreme  (X  1866,  Mason  v.  Cooper,  19  Ga. 
548. 

*  So  are  persons  carrying  on  the  express  businees.  Mass. 
Supreme  (X  1867,  Buckland  «.  Adams  Express  Co.  97 
Jfase.  124;  Oa.  Supreme  Ct.  1867,  Southern  Express  Co. 
«.  Newby,  86  Oa.  669.  Bat  as  to  how  for  this  can  be  Insisted 
on  as  between  a  consignee  and  a  consignor  who  submitted 
to  a  special  contract  for  limited,  liability,— see  Gordon  «. 
Ward,  16  Mieh,  860. 

The  general  rules  of  carriers*  liability  are  not  within  the 
scope  of  this  work ;  but  we  refer  the  reader  to  the  following 
cases  where  these  rules  hare  been  applied  to  railway  car- 
riage: 

LiabUlty  for  delay  fai  transportation  or  dellyery.  WUaon 
«.  York,  Newcastle  St  Berwick  Rallw.  Co.  18  Sng.  L.  A  Eq. 
Wt\  Nettles  «.  South  Carolina  B.  B.  Ca  7  BioK,  190;  Lip- 
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509.  They  are  private  carriers  merely  as 
towards  one  who  hires  cars,  motive  power,- 
&c.,  at  lower  rates,  so  as  to  assume  the  risk 
himself.  Vt,  Supreme  Ct.  1854,  Kimball  ©. 
Rutland  &  Burlington  R.  R.  Co.  26  Vt.  247 ; 
C,  P.  1852,  Austin  9.  Manchester  &c.  Railw. 
Co.  11  Eng.  L.  A  Eq.  606 ;  21  Lau>  J,  N,  S. 
179;  10  C.  B.  454.  To  similar  effect  are 
East  Tennessee  &c.  R  R.  Co.  f>.  Whittle,  27 
Oeo.  585;  Ohio  &  Mississippi  R.  R  Co.  9. 
Dunbar,  20  lU.  628. 

510.  If  a  railroad  company  take  a  car  for 
transportation  over  their  road,  and  have  ex- 
clusive charge  of  it,  though  it  remain  on  its 
own  trucks,  they  are  responsible  for  it  as  com- 
mon carriers,  and  not  merely  as  persons  towing 
vessels.  N,  J,  Supreme  Ct.  1868,  New  Jersey 
R.  R  Co.  fj.  Pennsylvania  R.  R.  Co.  8  Dutch, 
100.  Compare  Lackawanna  &c.  R.  R  Co.  v. 
Chenewith,  52  Pa,  St.  882 

611.  The  owner  of  a  car,  which  was  in 
the  use  of  another  person,  upon  a  railroad, 
by  contract  between  him  and  the  company, 
and  which  was  injured  in  consequence  of  the 
bad  condition  of  the  road,  may  recover  dam- 
ages against  the  company.  Pa.  Supreme  Ct, 
1849,  Cumberland  Valley  Railw.  v,  Hughs, 
11  Pa,  St.  141. 

512.  Effiftcing  brands  on  empty  casks. 
Railroad  companies,  Ac,  receiving  empty  spirit 
casks  bearing  revenue  stamp  or  brand,  must  efface 
the  same.  Act  of  Cong,  of  July  20,  1868,  15 
J^t.  at  L,  142,  §  43. 

618.  Faculties  for  loading  and  unloading 

are  a  part  of  the  business  of  the  company  as 

ford  «.The  Same,  7  Id.  400;  Black  «.  Baxendale.l  JQecA,. 
iS.  C.)  410;  Ingledew  «.  Northern  R.  R.  Co.  7  Orayy  8« ; 
Hales  V.  London  ft  N.  W.  Railw.  Co.  82  Lato  J.  Q.  B.  X,  S. 
292 ;  Ballentine  v.  North  MissouTi^.  R.  Co.  40  Mo.  401; 
Prank  «.  Keith,  2  Bueh.  (Ky.)  128. 

Liability  where,  in  consequence  of  delay,  the  goods  came 
under  the  ftevW  which  destroyed  them.  Moses  «.  Boston  ft 
Maine  R.  R.  Co.  4  Foet,  71 ;  Sterens  v.  The  Same,  1  Oray^ 
277 ;  Michaels  v.  N.  T.  Central  R,  R.  Co.  80  K  Y,  664; 
Read  «.  Spaulding,  9XS  Id.  680 ;  Denny  «.  N.  T.  Central  R. 
R.  Co.  18  Gray,  481. 

Loss  by  negligence  in  unloading.  Lewis  «.  Western  R.  R. 
Co.  11  Meto.  609 ;  Kimball «.  The  Same,  6  Gray^  642. 

Uability  for  misdelivery.  Michigan  Central  R.  R.  Ca.^  v. 
Hale,  6  Mich.  248 ;  Ucbtenhein  v.  Boston  ft  Providence  R. 
R.  Co.  11  Ott«&.  70 ;  Sauquer  t.  London  ftc  Rallw.  82  Eng. 
X.  <£  ^.  888;  Chicago  ft  N.  W.  R.  B.  Co.  «.  Ames,  40  lU. 
294. 

Theft  by  servant  of  company.  Metcalfe  «.  London  ft 
Brighton  ftc.  Railw.  Co.  81  Law  Timee^  165;  Machee«. 
London  ft  Sooth  Western  Railw.  Co.  2  EbdcK,  416 ;  6  Railw.. 
Oae.  802 ;  Great  Northern  Railw.  Co.  «.  Rimell,  87  Eng.  I^ 
A  Eq.  249. 

Company  having  contracted  to  carry  a  passenger,  estopped 
from  setting  up  that  it  was  not  authorised  to  be  common 
carrier.   Fuller  «.  Nangatuck  R.  &.  21  C^wt^  657. 
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common  caniere,  and  they  cannot  make  an 
extra  charge  therefor  beside  the  lawful  tolls 
for  carriage.  Exch,  1861,  Pegler  o.  Monmouth- 
shire R.  &c.  Co.  6  Hurl,  Jb  Jf.  644. 

514.  Uniformitj  of  charges.  Baihroad 
corporations  are  not  bound  as  common  car- 
riers to  transport  goods  and  merchandise  for 
all  parties  at  the  same  rates.*    Mass,  Supreme 


•The  Encrllah  Statute  (17  ft  18  Jld.  ch.  81,  f  2)  fovblds 
companies  to  give  any  undue  or  nnreasoDable  preference  or 
advantage  to  any  person,  company  or  traffic,  or  to  snl^t 
any  person,  company  or  traffic  to  undue  or  unreasonable 
prejudice. 

This  does  net  prevent  a  company  from  making  special 
agreements  to  cany  for  one  person  at  a  less  rate  than  for 
others,  If  the  drcumstanees  make  the  cost  less  In  such  case. 
O,  P.  1867,  Oxladev.  Northwestern  Rallw.  Ca  40  Enff.  Law 
<ft  Eq.  884.  Compare  Harris  «.  Cockesmouth  Rallw.  Co.  8 
O.  B.  K  S.  698;  Ranscme  «.  Eastern  Counties  Ballw.  81 
Lata  TYmss,  72. 

Or  where  the  company  are  willing  to  offer  the  same  terms 
to  any  other  persons  who  will  give  them  the  same  amount  of 
business.  C.  P.  1858,  Nicholson  v.  Great  Western  Rallw.  Co. 
5  C.  A  JV.  A  888;  4  Jur.  JT.  &  1187;  28  Law  J.  O.P.  Sa 

But  the  company  cannot  give  preference  on  the  ground 
that  the  person  favored  binds  himself  to  employ  them  in  an- 
other totally  distinct  business.  C,  P.  18S8,  Baxendale  «. 
Oreat  Western  Railway  Co.  0  C.  B.y.SW9\  28  Law  J, 
r.P.81;  7  TfeeJfc^yJ?.  64. 

The  statute  does  not  forbid  dUferent  rates  of  fares  on  dif- 
ferent branches.  C.  B,  1856,  Catorham  Rallw.  Co.  «.  Lon- 
don Ac.  Rallw.  Co.  40  En^,  Law  <fi  Eq.  209. 

But  the  company  cannot  impose  increased  prices  upon 
expressmen  to  discourage  their  business.  Bxich.  18^,  Pick- 
ford  V.  Grand  Junction  Rallw.  10  JfeM.  St  W.  899.  See  also 
Crouch  «.  London  4k  North  Western  Rallw.  2  Carr  4b  K. 
789 ;  Baxendale  ^,  Eastern  Counties  Rallw.  27  Law  J.  N.  S. 
187;  20  Law  Timea^  820;  Piddington  v.  South  Baitem 
Counties  Rallw.  0  (7.  B.  If.  &  111. 

Nor  can  they  superadd  a  charge  for  ooUeotlng  and  carting 
packages,  against  those  customers  who  do  not  require  colleo- 
tion  and  carting.  O.  P.  1858,  Baxendale  «.  Great  Western 
RallwayCo.6<7.  A  JV.  A886;  28Z.  j:  aP.81;7  WeMy 
B,  64 ;  JBdcA.  1864,  The  Same  «.  The  Same,  12  Weekly  B. 
602,  affirming  14  C.  B.  If.  8. 1.  And  see  Plckford  «.  Grand 
Junction  Railw.  Ca  10  Meee.  <6  W.  899. 

Under  this  statute,  the  court  may  require  the  company  to 
admit  the  omnibus  of  a  particular  person  at  all  reasonable 
times  to  the  same  extent  as  other  vehicles  of  a  similar  de- 
scription, especially  where  public  inconvenience  is  shown 
to  result  from  the  refusal.  0,  B.  1857,  Blarrlott «.  London 
Ac  R.  R.  Co.  40  Eng.  L,  tt  Eq,  250.  Compare,  however, 
Barker  «.  Midland  RaUw.  Co.  86  Jd.  26Sw 

A.  provi^on  of  a  charter  authorising  the  company  to 
charge  for  small  parcels  any  sum  they  might  think  fit,  does 
not  authorise  them  to  charge  difEerent  persons  dilTereDt 
prices.  Eaeh.  1854,  Crouch  v.  Great  Northern  Railway  Co. 
^Enff.L,4S>Eq.44»;  9  JStocA.  566;  28Zaw  JI  ilT.A  148; 
7  BaOw,  Om.  787. 

tech  a  provision  does  not  release  them  flrom  the  operation 
of  a  previous  general  statute  requiring  them  to  charge  all 
persons  equally.  Eaoc^.  1864,  Baxendale  «.  Great  Western 
Railway  Co.  12  Weekly  B.  602,  affirming  14  C,  B,  N,  8, 1. 

A  railway  company,  who  advertised  for  carrying  a  cer- 
tain description  of  goods,  at  a  lower  rate  of  charge,  when 
sent  through  certain  agents,  were  restrained,  by  iojunotlon, 
from  making  any  such  discrimination.  (7.  P.  1857,  Baxen- 
dale V.  The  North  Devon  Railway,  80  Law  Tlmee,  184 

Ab  to  liability  for  delaying  ddivery  in  order  to  ipjure  plain- 


er. 1859,  Pitchburg  R  R.  Co.  o.  Gage,  12 
Oray^  898. 

515.  The  proyisions  of  a  railroad  charter 
requiring  the  company  to  transport  in  the 
order  of  their  reception  all  goods,  &c.  offered, 
"  80  that  equal  and  impartial  justice  shall  be 
done  to  all  owners  of  property  who  shall 
pay  or  tender ''  the  proper  flight, — Edd^  to 
apply  to  express  companies,  and  a  contract 
giving  to  one  express  company  an  exclnsiTe 
right  of  carrying  ** express  matter"  in  the 
passenger  trains  is  illegal  and  void.  Pa. 
Supreme  Gt,  1855,  Sanford  v.  Catawissa  &a 
R.  R  Co.  24  Pa.  St,  878.  Compare  Elkins  «. 
Boston  <&  Maine  R  R  Co.  8  Fo$t.  275 ;  Col- 
lins «.  The  same,  10  CutS^,  506. 

516.  A  restriction  in  the  charter  limiting 
charges  to  a  specified  rate  per  ton,  po'mile^ 
Hdd^  to  apply  to  the  whole  line  they  were 
authorized  to  perfect,  although  some  of  the 
distance  was  by  water;  and  to  include  the 
auxiliary  roads  built  by  the  company.  N.  J. 
Supreme  Gt.  1848,  Camden  &  Amboy  R  R 
Co.  V.  Briggs,  1  Zdbr  406.  Compare  Branly 
9.  Southeastern  R  R.  Co.  12  G,  B.  N.  8,  68; 
Ransome  f>.  Eastern  Counties  Railw.  28  Xa» 
Times^  889. 

2.  Freight  TraffUi. 

517.  Obligation  to  carry.  A  raOway 
company,  chartered  imder  an  act  limidDg 
their  liability  to  that  of  common  carrions,  aie 
not  bound  to  carry  every  kind  of  goods  pre- 
sented, unless  they  profess  publicly  to  cany 
the  same  *    Exch.  1849,  Johnson  ^.  Midland 

tUTs  bodneea,  aee  Cronch  «.  Great  Northern  BaXhr.  00^15 
Law  J,  N,  S,  EtNsh,  187. 

In  wliat  cases  ^e  court  will  Interfere  to  regulate  poUio 
aooonunodation,  on  sammary  application  of  a  pencil  ef* 
grieved,  under  section  three  of  the  same  stetate,  Banctt«>. 
Great  Northern  and  Great  Midland  Railways,  88  Bmg,Lam 
dk  Eq.  218 ;  28  Ixmw  Times,  264 ;  Caterham  BaUw.  Ob.  «. 
London  Ac  Railw.  Ca  40  ^iq.  Law  AEq.  969. 

Gonstmctlon  and  effect  of  Bogliah  trtaitntes  regolrtiiiK 
charges  for  ftrdght,  and  of  scale  bills  of  freight  charges  IflSDcd 
by  English  companies,  Parker  «.  Great  Western  RaUw.  Ca. 
18  Law  J.  y,  8. 106;  7  JSw>it  Jf.  B.  885;  8  Jvr,  IM; 
Plckford  «.  Grand  Junction  Rallw.  10  JTsM.  «ft  IF.  8M; 
Parker  «.  Great  Western  RaUw.  11  a  JL  445,  and  8  XHf.  U 
AEq.4SA\  Edwards «.  Great  Western  RaUw. 8 Eitg, L. 4t 
i!^.  447;  81  Law  J,  S.  /&  72;  11  <Z  JL  668;  Croneli«. 
Great  Northern  RaUw.  84  ffng.  Law  dbSq.t!fl^\  rtiiBfe«. 
Glasgow  ft  South  Western  Railw.  Ca  84  Bmg,  L.  Jb  Mf. 
11 ;  Paricer  v.  Great  Western  Railw.  84  E^,  L.dJBi.WL 

Effect  of  printed  tariff  as  evidence  of  rates,  Mandheifeer  ft 
Lawrence  R.  R.  Ca  v.  FIsk,  88  IT,  JET,  297. 

*  Posting  a  list  of  tolls  at  all  the  stations  according  ts  the 
statute,  does  not  amount  to  the  company's  koldiog  ttidf 
out  to  carry  the  kind  of  goods  named  In  the  Ust  trtm  erery 
BtaUon  at  which  it  is  posted.    C,  P,  1881,OxUde  t.  N«rfh. 
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Bailway  Co.  4  Ex^.  867;  6  i%.  BaUvo,  C<u. 
47. 

518,  ]>eliTei7  to  the  eompany.  Where 
the  plaintifT  claims  to  hare  delivered  goods 
to  the  agent  of  a  railroad  corporation,  at  a 
distance  from  the  line  of  the  railroad,  to  be 
carriea  by  him  to  the  road,  and  thence  trans- 
ported on  its  line,  the  Authority  of  such 
agent  to  bind  the  corporation  must  be  shown, 
in  order  to  render  the  company  liable  for  &il- 
ure  to  deliver  such  goods,  as  the  transaction  is 
distinct  from  the  general  objects  of  the  com- 
pany *  Mo.  Supreme  Ct,  1864,  Missouri  Coal 
&c  Co.  V,  Hannibal  &  St  Joseph  R.  R.  Co. 
85  Mo.  84. 

519,  Coontemuuid  of  direetloiis.  One 
who  delivers  goods  to  a  railway  company 
directed  to  a  particular  place,  may  counter- 
mand the  direction  at  any  time.  If  the 
company  have  forwarded  the  goods  by 
another  connecting  road,  a  countermand  ad- 
dressed to  the  clerk  of  such  other  company 
at  the  terminus  is  sufficient  to  hold  them 
liable  for  a  loss  occasioned  by  a  delivery 
according  to  the  original  directions.f  Sxch. 
1852,  Scotthom  v.  South  Staffordshire  R.  R 
Co.  18  Eng.  L.  A  Eq.  558 ;  22  La/w  J,  N.  8. 
121 ;  17  Jur,  214 ;  8  Exch.  341. 

520,  Company   not  bound  to   deliver. 

The  old  rule  that  a  carrier  must  deliver,  is 
not  applicable  to  railroad  companies,  be- 
cause they  have  fixed  tracks  and  fixed  points 
of  termination.^     Jfaw.  Supreme  Ct.  1854, 

Eastern  R.  Co.  9  Week,  Rep.  272 ;  8  Lcno  TtmM^  O.  B.  IT. 

*  As  to  what  confltltotefl  a  deUrery  to  the  oompany,  see 
Moves  «.  Boston  k  Maine  R.  R.  Co.  4  FoH.  71 ;  Wells  «.  WIl- 
mlogton  Ac.  R.  R.  Co.  6  J<m€»^  Law  {N.  C.)  47 ;  Moses  «. 
Boston  k  Maine  R.  R.  Co.  82  K.  ff,  528;  Pltohlmrg  k 
Worcester  R.  R.  Co.  «.  Hanna,  6  Gray^  689. 

Effect  of  omitting  to  declare  contents  or  value.  Crouch 
«.  Londeo  k  North  Western  Rallw.  Co.  3  Carr.  A  K.  789 ; 
S5  Sng,  L.  A  JS^.  287;  Behrens  «.  Great  Northern  Rallw. 
Oo.  6  HurUi.  A  K.  866;  Planslanl  «.  London  A  8.  W. 
Co.  86  Eng.  L.  db  Eq.  418. 

t  Effect  of  special  Instmetlons  "bj  the  owner  of  the  goods 
or  his  servant :  Scotthom  r.  Soath  Staffordshire  R.  R.  Oo.  18 
Xn^.  L.  A  Eq.  668;  22  LawJ.Eep.  N.8.\Vi\  11  Jur.  214; 
8  Eaecfi.  841 ;  8ager«.  Portsmouth  Ac  R.  R.  Co.  81  ife  228; 
Hoses  V.  Boston  k  Maine  R.  R.  Co.  4  Foet.  71 ;  Michigan  k 
N.  A  &  Indiana  R.  R.  Co. «.  Day,  20  III.  875. 

f  The  cases  are  coDflloting  on  the  question  of  wliat  acts 
on  the  part  of  the  company  terminate  its  Ilalrility  as  a 
carrier.  The  subject  belongs  rather  to  the  law  of  carriers 
than  that  of  corporations ;  but  a  summary  of  the  conflict- 
ing eases  may  l>e  convenient  here.  They  may  be  classed 
as  follows,  according  to  the  limit  which  they  apply  to  the 
carrier's  liability. 

1.  When  the  transit  is  ended,  and  the  carrier  has  placed 
the  goods  in  his  warehouse  to  await  delivery  to  the  con- 
signee, his  Ilsbllity  as  a  carrier  is  ended  also,  and  he  is  re- 


Norway  Plains  Co.  «.  Boston  &  Maine  K.  K. 
1  G^ray,  26S. 
521.  Special  contracts  llmlling  liability.* 


sponriMe  as  warehouseman  only.  Thomas  «.  Boston  k 
Providence  R.  R.  Ca  10  Meio.  472.  Moses  «.  Boston  k 
Maine  R.  R.  Co.  82  y.  ff.  628.  Norway  Plains  Go.  tf.  The 
Same,  1  €fray,  268.  Ollnois  Central  R.  R.  Co.  v.  Alexander, 
90IU.9S,  Richards  v.  Michigan  8.  k  N.  Indiana  R.  R.  Co. 
90  Id.  404.  Porter  «.  Chicago  k  Rock  Island  R.  R.  Go.  20 
Id,  407.  Davis  «.  Michigan  and  a  ft  N.  Indiana  R.  R.  Co. 
90  Id.  412. 

2.  Merely  placing  the  goods  in  the  warehouse  does  not 
discharge  the  carrier,  but  he  remains  liable  as  such 
until  the  consignee  has  had  reasonable  time  alter  their 
arrital  to  inspect  and  take  them  away,  in  the  common 
course  of  business.  Merris  k  Essex  R.  R.  Co.  v.  Ayres,  6 
I>ut»A  898;  Blumenthal  v.  Brainerd  88  Vt.  418;  Moses  «. 
Bost  *  Me.  R.  R.  Co.  82  i^.  J7.  628 ;  Wood  «.  Crooker,  18 
WU.  845;  JeffersoBvllle  R.  R.  Co.  «.  Cleveland,  2  Euih, 
468.  ^  And  see  also  Michigan  Ac  R.  R.  Oo. «.  flchurU,  7 
Ifieh.  616 ;  Chicago  *  Rock  Island  R.  R.  Co.  «.  Warren,  16 
III.  502  ;  Billiard  «.  Wilmington  kc.  R.  R.  Co.  6  Jotus,  Law 
(^.  C.)  818 ;  Wardlaw  «.  South  Carolina  R.  R.  Co.  11  Rieh, 
Za«0,  887. 

8.  The  liability  of  the  carrier  continues  until  tite  con- 
signee has  been  notified  of  the  receipt  of  the  goods,  and  has 
had  reasonable  time  in  the  common  course  of  business,  to 
take  them  away  aft«r  such  notification.  McDonald  «.  W. 
R.R.  Corp.  U2r.  T.  407;  McMillan  v.  Michigan  &  *  N. 
Indiana  R.  R.  Co,  16  Mich,  79,  108;  Michigan  Cen- 
tral R.  R.  Co.  V.  Ward,  2  Jftek.  538 ;  The  Same  «.  Hale, 
6  Mich.  248 ;  Richards  «.  Michigan  8.  ft  N.  Indiana  R.  R. 
Co.  20  lU.  404 ;  New  Albany  ft  Salem  R.  R.  Co. «.  Camp- 
b(s^,  12  Ind.  66;  Michigan  ftc  R.  R.  Co.  v.  Bivens,  18  Ind. 
268. 

IMstlnctlon  between  effect  of  notice  as  terminating  car- 
rier's llaUllty,  and  as  entttUng  him  to  charge  storeage. 
Richards  v.  Michigan  8.  ft  N.  ftc  R.  R.  Co.  20  /«.  404. 

•  What  amounts  to  a  special  contact  which  limits  a  car- 
rier's liability.  Chippendale  v.  Lancashire  ft  Yorkshire 
Rallw.  Co.  21  Law  J.  IT.  &  Q.Rii',  Austin  «.  Manchester, 
Sheffield  ft  Lincolnshire  Railw.  Co.  10  C  B.  464;  16  Jur, 
768;  21  La%D  J.  0.  P.  179;  Walker  «.  York  ft  North  Mid 
land  R.  R.  Co.  22  Bttq.  £.  <ft  J^.  815;  28  Law  J.K&TB 
18  Jur,  148 ;  2  JEZ.  <A  J:  760 :  Tork,  New  Castte  ft  Berwick 
R.  R.  Co. «.  Crisp,  26  Enq.  L.  db  Eq.  896;  14  C.  B.  627 

28  ImwJ.  X.  &  126 ;  18  Jur.  606 ;  SUm  «.  Great  Northern 
Rallw.  Co.  26  Enq.  L.  <fi  ^.  297;  14  C.  B.  647;  28  LawJ. 
y.  /9. 166 ;  8  Jur.  1119 ;  2  0cm.  Law,  166 ;  White  «.  Great 
Western  Rallw.  Co.  %C.B.  y.  &  7 ;  Sbnons  v.  The  Same, 

29  Law  rallies,  182;  2  C.  B.  y.  &  9M\  10  Jur.  y.  &  805; 
88  Law  J.  y.  K  199 ;  10  Law  TYmes,  iT.  &  802 ;  12  Wetk. 
Rep.  689 ;  Aldrldge  «.  Great  Western  Rallw.  Ca  16  C^  B. 
y.  £  682 ;  88  Law  J.  y.  &  161 ;  Boorman  v.  American 
Express  Co.  21  WU.  162 ;  Strohn  «.  Detroit  ft  Milwaukee  R. 
R.  Co.  21  Id.  664;  Bllchlgan  Central  R.  R.  Co.  v.  Hale,  6 
Mich.  248 ;  McMUlan  «.  Michigan  S.  ft  N.  Indiana  R.  R.  Co. 
16  Id.  70. 

Whether  they  can  stipulate  for  exemption  from  liability 
for  grou  negligence,  ftc.  Sager  9.  Portsmouth  ftc.  R.  R.  Co. 
81  Me.  228 ;  Chippendale  v.  Lancashire  ft  Toricshire  Rallw. 
Co.  lEnqLA  Eg.  895;  21  Law  J.  y.  8.  22;  15  .Air.  HOC; 
Carr  «.  The  Same,  7  ^cA.  707 ;  21  Law  J.  y.  &  261 ;  14 
Eag.  Z.  <£  JS7. 840;  7  Ratiw.  Cait.  426;  17  Jur.  897 ;  Mor- 
vUle  V.  Great  Northern  Rallw.  Co.  10  Eng.  L.  A  Eq.  866 ;  16 
Jur,  628;  21  Law  J.  y.  S.  819;  Austin  «.  Manchester, 
Sheffield  ft  Lincolnshire  Rallw.  Co.  10  C.  B.  454 ;  16  Jur. 
768 ;  21  Law  J,  0.  P.  179;  Graham «.  Davis,  4  Ohio 8t  862 ; 
Pennsylvania  R.  R.  Co.  c.  McCloskey,  28  Pa.  St.  626 ;  Illi- 
nois Central  R.  R.  Co.  v.  Morrison,  19  III.  186;  Powell  v. 
Pennsylvania  R.  R.  Co.  82  Pa.  St,  414 ;  McManus  «  Lan- 
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Under  the  English  Btatute,  which  authorizes 
railway  companies  to  make  special  contracts 
limiting  their  liability,  provided  such  con- 
tracts are  '*  just  and  reasonable,^' — a  contract 
exempting  the  company  from  responsibility 
caused  by  the  insufficiency  of  their  carriages 
occasioned  by  their  own  neglect  or  miscon- 
duct, is  not  '^  just  and  reasonable,"  and  does 
not  exempt  them  from  liability.  The  con- 
dition is  Yoid.  Exch.  Ch,  1869,  McManus 
9.  Lancashire  &  Yorkshire  Railw.  Co.  4  EurUt, 
&  K  827;  6  Jur.  N,  8,  661 ;  28  Law  J,  Exeh. 
358 ;  33  Law  T.  269 ;  Q  ,B,  AUday  «.  Great 
Western  Railw.  Co.  11  Loio  T,  N.  3.  267. 

Compare  Pardington  <j.  South  Wales 
Railw.  Co.  1  EurUt  A  N.  892 ;  2  Jur.  If:  8. 
12  10 ;  88  JBhig.  L,  <k  Eq,  482. 

522.  A  condition  that  the  owner,  or  drorer 
of  beasts  about  to  be  carried,  is  to  see  to  the 
sufficiency  of  the  wagon,  and  to  make  com- 
plaints of  any  defect  to  the  station  inspector, 
is  unreasonable.  Exeh.  1 864,  Gregory  «.  West 
Midland  Railw.  Co.  10  Jur.  N.  8.  248. 

528.  The  carrying  of  llye  stock  being  a 
kind  of  carrying  almost  unknown  before  rail- 
roads came  into  use,  a  carrier  may  contract 
that  the  owner  shall  assume  all  risk  of  dam- 
age from  whatever  cause,  in  course  of  trans- 
portation of  such  property.*  Wis,  Supreme 
Ct.  1866,  Betts  v.  Farmers'  Loan  &  Trust  Co. 
21  Wis.  80. 

524.  It  is  competent  for  the  legisUtnre  to 
forbid  railroad  companies  from  limiting  their 
common  law  liability  even  by  express  con- 
tract; for  the  power  to  do  so  is  an  implied 
power,  and  is  not  necessary  to  the  enjoyment 
of  the  corporate  franchises.     Miss.  Ct.  of 

casUre  k  Torkshire  Railw.  Co.  4  /T.  <£  JNT.  827 ;  5  Jur  JT.  8. 
651 ;  28Lay>J.JDxeh.S5S\  83  Lfiw  TimeB,  209,  239  JBaoeh. 
Cham. ;  Gregory  v.  West  Midland  Railw.  Co.  10  Jw.  K.  8. 
248;  Allday  «.  The  Great  Western  Railw.  Co.  11  Law 
THmM^  ^.  i&  267 ;  Betta  t>.  Farmers'  Loan  ft  Trust  Co.  21 
F/».  80. 

As  to  oral  contract  in  addition  to  written  one,---flee  WDson 
V.  York,  Newcastle  ft  Berwick  Railw.  Co.  18  Enff.  L.  A  Eq. 
657 :  Malpas  «.  London  ft  South  Western  Railw.  Co.  86  Lau> 
J.  {y,  &)  166. 

*  For  the  roles  peculiarly  appUoable  to  transportation  of 
animals,— see  Shaw  «.  York  ft  North  Midland  RaDw.  Co.  18 
Q.  B.  847;  Kimball «.  Rutland  ft  Burlington  R.  R.  Co.  86 
Vt.  247;  Wise  v.  Great  Western  Railw.  Ca  1  ffurM  A  N. 
63;  26Xaii>  J.  £keh.  258;  Peters  «.  New  Orleans,  Jackson 
ft  Great  Northern  R.  R.  Co.  16  La.  Ann.  222 ;  Pardington 
«>.  Sonth  Wales  Railw.  Co.  88  Eng.  L.  tt  JBq.  4Si  \  1  ff.  it  JT, 
892;  iJur.  IT.  &  1210;  Roberto  r.  Great  Western  Railw. 
Co.  4  Jur.  ilT.  3. 1240 ;  Ilodgman  v.  West  Bfldland  Railw.  Ca 
10  Jur.  y.  5.  678 ;  88  Law  J.  JT.  S.  9SS\  10  Law  Ttmea, 
J^.  iS  609 ;  12  Wtsk.  Rep.  1064 ;  Betta  «.  Farmers*  Loan  ft 
Trust  Go.  21  WU.  80 ;  Powell «.  Pennsylyania  R.  B.  Co.  82 
Pa,  St,  414. 


Errors^  1867,  Mobile  &  Ohio  R  R  Co.  v. 
Franks,  41  Miss.  494. 

525.  A  proTision  in  the  g<^neral  raflniad 

law  forbidding  companies  to  restrict  their 
common  law  liability  as  carriera,  may  be  con- 
strued as  intended  to  forbid  attempting  to 
ayoid  it  by  mere  notices,  but  not  express 
contracts  with  the  owners  of  goods.  MtA. 
Supreme  Ct,  1867,  McMiUano.  Mich.  S.  &  N. 
L  R.R  Co.  16  Mieh.  79.  See  also  Michigan 
Central  R  R.  Co.  v.  Hale,  6  Id.  843. 

6S5  a.  The  provisions  of  section  36  of  the 
general  railroad  law  of  N.  Y.  (Laws  of  1850, 
ch.  140),  do  not  prevent  railroad  companies 
from  making  special  contracts  with  paBsen- 
gers,  limiting  the  liability  of  such  companies. 
N.  r.  ct  of  Appeals,  1862,  Bissel  t.  N.  Y. 
Central  R  R  Co.  25  N.  T,  442;  Buffalo  Su- 
perior Ct.  1866,  Heineman  «.  Grand  Trunk 
R  R  Co.  31  Ebw.  Pr.  430. 

8.  Passenger  TraffU. 

526.  Time  tables*  A  railway  company 
issuing  time  tables  erroneously  stating  that  a 
train  will  run  at  a  certain  hour,  are  liable  to 
a  person  who  makes  his  airangements  accord- 
ingly, and  presents  himself  at  the  station  and 
offers  to  take  a  ticket.  And  it  makes  no  dif- 
ference that  the  train  in  question  is  one  which 
runs  beyond  their  line.  If  such  time  tables 
are  issued  by  the  company,  knowing  the 
statement  to  be  false,  they  are  liable  for  the 
deceit  as  a  fraudulent  representation.  Q.  B. 
1854,  Denton  v.  Great  Northern  Railw.  Co.  6 
EI.ABI.  860;  2  Jwr,  N,  8.  186:  25  X.  /.  C- 
B,  129;  34  Eng.  L,  S  Eq,  154. 

537.  Purchase  of  tickets*  The  contract 
between  a  railroad  company  and  a  purchaser 
of  one  of  its  tickets  is  the  same,  whether  the 
ticket  was  purchased  at  one  of  the  company's 
stations,  or  at  a  station  of  a  contiguous  rul- 
road,  or  of  any  other  authorized  agent  of  the 
company,  and  although  it  was  a  ticket  issued 
by  an  agreement  with  a  contiguous  road  entit- 
ling the  purchaser  to  pass  over  both.  Mass. 
Supreme  Ct.  1851,  Bchopman  v.  Boston  & 
Worcester  R  R  Co.  9  C^ish,  24. 

528*  The  fact  that  a  train  of  cars  is  hired 
from  a  railway  company  for  the  purpose  of 
an  excursion,  for  which  the  tickets  were  sold 
by  the  Secretary  of  the  excnrrion  society 
will  not  excuse  the  company  firom  liability  to 
the  passengers  for  injuries  caused  by  their 
servants.    Exch.  1850,  Skinner  t>,  London, 
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Brighton  &c.  Railway  Co.  6  Exeh.  787;  2 
Eng.  L.<Si  Eq.  860 ;  15  Jur.  209. 

529.  It  is  the  duty  of  eveiy  person  who 
desires  to  remain  in  a  raikoad  station-house, 
for  the  purpose  of  taking  the  cars  therefrom, 
to  make  known  such  intention  to  the  officers 
of  the  company  on  being  requested  to  do  so ; 
and  may  be  removed  by  their  servants  if  he 
do  not*  Vt  Supren^  Ct.  1858,  Harris  v,  Ste- 
vens, 81  Vt  79. 

530.  If  a  passenger  enters  a  raikoad  car 
with  no  information  concerning  the  rate  of 
fare,  or  of  the  rule  in  relation  thereto,  and 
without  making  any  inquiries,  he  must  be 
held  to  pay,  as«on  'an  implied  contract,  ac- 
cording to  the  established  rules  of  the  com- 
pany. Me.  Supreme  Ct.  1865,  State  «.  Goold, 
58  Me.  279. 

531.  A  ticket  dated,  and  bearing  the 
words  "Good  only  two  days  after  date,'^ 
ceases  to  be  valid  aiter  the  expiration  of  the 
two  days.  Masi,  Supreme  Ct,  1861,  Boston 
Ac.  R  R.  Co.  V.  Proctor,  1  AUm,  267. 

582.  Notice  by  a  railroad  company  that 
conductors*  checks  are  not  transferable  from 
one  train  to  another,  is  not  a  regulation  of 
the  company  affecting  the  rights  of  passen- 
gers, but  simply  a  warning  that  they  will  be 
carried  only  according  to  the  terms  of  their 
contract.  The  company  have  a  right  to 
chcu'ge  different  rates,  by  different  trains,'  in- 
dependent of  any  by-law  or  regulation.  N. 
J,  Supreme  Ct.  1854,  State  v.  Overton,  4  Zabr. 
485. 

583.  Rights  of  purchaser.  A  purchaser 
of  a  ticket  from  a  railroad  corporation,  for 
passage  to  a  station  on  its  line,  is  entitled  to 
be  carried  over  the  railroad  to  that  station 
in  a  reasonable  time  and  manner,  agreeably 
to  the  reasonable  rules  and  regulations  of  the 
corporation.  JSf,  H.  Supreme  Ct,  1865,  John- 
son V.  Concord  Raibroad,  46  K  K  218.    To 


«  A  nllwfty  ticket  Is  a  "  chattel/*  within  the  statute  M  to  the 
ohtaialog  chatteb  by  iklae  pretence.  If.  P.  1849,  Segina  9. 
Boolton,  2  Oarr  <t  K.  917  ;  1  Z>e».  O.  O,  J2.  008;  1  Tvmp. 
S  M.  201 ;  19  Laui  J,  M,  aVl\Z  Co(».  Cr.  Cms.  676;  18 
Jur.  1084.   And  see  R^na  9.  Beecham,  5  Ooo^.  Or.  Ckit.  181. 

As  to  forging  and  uttering  forged  tickets,  see  Reglna  v. 
Bonit,  8  Oarr  <lK  JT.  004 ;  Queen  «.  Sharman,  28  Law  J. 
M.  Q.  M. 

Ai  to  whether  the  holder  of  a  ticket  is  presumed  to  know 
what  it  contains  and  is  bound  by  it,  compare  Wells  «.  N.  T. 
Central  R.  R.  Co.  84  J\r.  K  181 ;  Perkins  «.  N.  T.  Central  R. 
R.  Co.  24  N.  Y,  196 ;  Smith  «.  N.  T.  Central  R.  R.  Co.  Id. 
898 ;  Barker  f.  Coflin,  81  Barh.  666;  Neylns  «.  Bay  State 
SteambMt  Go.  4  Bom».  836;  Brown  «.  Bastem  R.  R.  Co.  11 
OfUk.  97 ;  Malone  v,  Bottoa  *  Worcester  B.  R.  Co.  18  Ora/y^ 
888. 


similar  effect  JT.    F.  Supreme  Ct.  1857,  Pier 
«.  Finch,  24  Barb.  514. 

584.  A  passenger  who  buys  a  ticket  over 
a  railroad  by  a  through  train,  and  takes  his 
passage  in  such  train,  acquires  by  his  con- 
tract a  right  to  be  carried  firom  one  point  to 
another  by  that  train.  If  he  voluntarily 
leaves  the  cars  at  a  way  station,  he  forfeits 
all  right  under  his  contract,  and  his  ticket  or 
check  is  no  evidence  of  payment  of  fare  in 
another  train.  N.  J.  Supreme  Ct.  1854,  State 
V,  Overton,  4  Zabr.  435.  To  very  similar  effect, 
Ohio  Supreme  Ct.  1860,  Cleveland  &c.  R.  R. 
Co.  V.  Bartram,  11  Ohio  St.  457.  And  see 
Cheney  v.  Boston  &  Maine  R.  R.  Co.  11  Mete. 
121 ;  1  Am.  BaUw.  Cos.  601. 

585.  Exenrsfon  ticket  holder  is  entitled  to 
return  by  any  excursion  train,  within  the 
time  limited  and  without  being  obliged  to 
stop  over;  and  the  fact  that  an  excursion 
train  was  too  full  to  take  him  may  be  no  ex- 
cuse. Q.  B.  1852,  Chippendale  9.  Lancashire 
&  Yorkshire  Railw.  Co.  21  Law  J.  Q.  B.  179. 
Compare  Hawcroft  «.  Great  Northern  Railw. 
Co.  8  Eng.  Law  &  Eq,  862 ;  16  Jur.  196. 

586.  Commutation  ticket  Where  an  in- 
dividual purchases  of  a  railroad  company  a 
commutation  ticket  and  takes  a  receipt  which 
prescribes  that  the  ticket  shall  be  shown  to 
conductors,  &c.  when  required,  and  no  dupli- 
cate of  the  same  will  be  issued,  and  the  ticket 
itself  is  be  held  subject  to  the  regulations 
prescribed  in  the  receipt,  the  company,  upon 
loss  of  the  ticket  by  accident  so  that  the  com- 
muter is  unable  to  produce  it,  may  exact 
from  him  the  regular  rate  of  fare.  JST,  J.  Su- 
preme Ct.  1866,  Ripley  «.  New  Jersey  R.  R. 
&c.  Co.  81  JSr.  J,  Law  (2  Vroom),  888. 

587.  Railroad  corporations  may  make 
reasonable  regulations  as  to  the  mode  of 
their  performance  of  their  duties  as  carriers 
of  passengers.*  If,  H.  Supreme  Ct.  1865, 
Johnson  «.  Concord  Railroad,  46  N.  H.  213. 

588.  What  are  reasonable  regnlatlons. 
Regulations  made  by  corporations  which  are 

*  As  to  proof  of  the  existence  of  a  regulation,  and  whether 
notice  of  it  to  the  passenger  must  be  shown,  see  Vedder  «. 
Fellows,  80  N.  Y.  186;  Johnson  «.  Concord  Railroad,  46  N", 
H.  818 ;  Clark  «.  Eighth  Ayenue  R.  R.  Co.  88  Barb.  667 ;  Pol- 
lard «.  N.  Y.  k  New  Haven  R.  R.  Co.  7  Bomio.  487. 

Erldence  of  numerous  departures  by  the  conductor  Arom 
his  instructions,  is  not  proof  of  waiver  by  the  company,  uii- 
less  knowledge  on  the  part  of  the  governing  officers  is  shown. 
JolmsoD  «.  Concord  R.  R.  46  i\r.  iT.  81& 

That  specific  instructions  by  the  conductor,  contrary  to 
general  regulations,  are  an  excuse  to  the  pessenger,- 
I'ennsylvania  R.  R.  Co.  c.  McCloskey,  28  /"a.  iSt  fi86i 
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common  carriers,  aflTecting  the  rights,  con- 
venience, or  conduct  of  passengers,  are  not 
by-laws.  Their  validity  depends  on  their 
reasonableness,  which  is  a  question  for  the 
jury.  N,  J.  Supreme  Ct  1854,  State  «.  Over- 
ton, 4  Zabr,  485 ;  18^2,  Morris  &  Essex  R  R 
Co.  V,  Ayres,  5  Dutch,  308. 

589«  Instances  of  regulations  held  reason- 
able: 

That  persons  may  be  excluded  from  the 
depot  unless  they  purchase  tickets.*  Vt, 
Supreme  Ct.  1858,  Harris  t?.  Stevens^  81  Vt 
79. 

That  passengers  must  purchase  tickets  be- 
fore starting,  or  must  pay  a  higher  rate  in 
the  train ;  but  to  justify  this  discrimination 
the  company  must  afford  every  reasonable 
facility  to  procure  ticket8.t  TU,  Supreme  Ct, 
1857,  Bt.  Louis  &c  R  R  Co.  v.  Dalby,  19 
III  858 ;  8.  P.  jy,  r.  Supreme  Ct,  1861,  Por- 
ter u.  N.  Y.  Central  R  R  Co.  84  Barb,  858 ; 
Me,  Supreme  Ct.  1865,  State  f.  Goold,  58  Me. 
279. 

But  compare  Crokerv.  New  London&c.  R 
R  Co.  24  Conn,  249. 

That  passengers  by  a  freight  train  must 
purchase  tickets,  and  must  not  pay  to  the 
servants  on  the  train.  Ohio  Supreme  CL 
1860,  Cleveland  <&c.  R  R  Co.  v.  Bartram,  11 
Ohio  St,  457. 

That  tickets  may  be  dated  on  the  day  of 
sale,  and  good  only  on  that  day,  provided  that 
joint  tickets  should  be  good  for  such  liirther 
time  as  might  be  necessary  to  enable  the 
holders,  by  the  regular  trains  of  the  road,  to 
reach  the  stations  to  which  such  tickets  were 
sold.  iT.  J7.  Supreme  Ct,  1865,  Johnson  v. 
Coiicord  Railroad,  46  iT.  K  218.  Compare 
Brooke  v.  Grand  Trunk  Railw,  Co.  15  Mich, 
882. 

That  passengers  must  exhibit  their  tickets 
whenever  requested  by  the  conductor,  or  may 

*  Application  of  English  by-lawg  making  It  penal  to  traTol 
without  payment  of  fare,  &o.,  Regina  v  Frere,  89  iS^.  L,  db 
Sq.  148 ;  Dearden  «.  Townsend,  1  Law  R,  Q.  ^.  10 ;  85  Law 
J,  ^.  &  08;  la  Jur,  X,  &  120;  18  Law  Timea ^.  A  828; 
Chilton  «.  London  A  Croydon  BaUw.  Co.  0  Unff,  Raiho. 
Ca9, 4;  11  Jur,  149 ;  19  Lav>  J,  IT,  8,^\  10  JfMt.  db  W, 
212. 

t  Compare  for  the  oomtmctlon  of  the  provlslooB  of  the  N. 
T.  Statutes  affecting  the  faree  on  the  Central  Ballroad^ 
Kellls  «.  N.  T.  Central  R,  R.  Co.  80  N.  T,  605 ;  Chase  «.  N. 
T.  Central  B.R.  Co.  26  ^.  F.  528. 

The  provision  of  the  New  Yoric  statute  (1857)  restricting 
fares,  does  not  apply  to  horse  railroads  in  cities.  J/".  Y. 
Cam,  PI  1866,  Hoyt  «.  Sixth  Avenue  R.  R.  Co.  1  Daly, 
528;  2^.  Y,  Superior  <X  1866,  Moneypenny  «.  The  Same, 
4  Abb,  iV.  Jr,  &  85T. 


be  ejected  fixmi  the  cars.  N.  T,  Ct.  of  Ap- 
peals, 1857,  Hibbard  v.  N.  Y.  &  Erie  R  R  Co. 
15  JV.  r,  465. 

That  passengers  must  surrender  their 
tickets  during  the  trip.  And  one  who  pur- 
chases his  ticket  with  knowledge  of  this  cus- 
tom, is  bound  to  surrender  it  or  pay  his  fine 
again,  y,  T,  Supreme  Ct.  1856,  Northern 
R  R.  Co.  V.  Page,  22  Barb.  180. 

That  way-passengers  surrender  their  tickets 
before  reaching  the  station  nearest  to  that  of 
their  destination,  without  receiving  any 
check  or  other  evidence  of  the  payment  of 
fare.  If,  T,  Ct,  of^  AppeaU,  1859,  Vedder  «. 
Fellows,  20  N.  T,  1L26.  But  compare  State 
«.  Thompson,  20  N,  H,  250. 

That  passengers  choosing  to  stop  and  lie 
over  must  procure  their  tickets  to  be  in- 
dorsed. N,  T,  Supreme  Ct  1858,  Beebe  9. 
Ayies,  28  Bafb.  275. 

That  colored  persons  be  seated  separately. 
Pa.  Supreme  Ct,  1867,  West  Chester  &  Phila- 
delphia R  R  Co.  «.  Miles,  55  Pa.  St,  209. 

That  merchandise  shall  not  be  carried  in 
passenger  trains.  Wie,  Ore.  Ct.  1854,  Mem- 
hew  «.  Milwaukee  &  Miss.  R  R  Co.  5  Am. 
Law  Beg.  864. 

540.  Tiolation*  Where  a  by-law  of  a  rail- 
way company  imposes  certain  duties  on  pas- 
sengers, and  lays  correlative  duties  on  the 
company,  the  corporation  must  have  strictly 
complied  with  the  by-law  on  their  part  to 
entitle  them  to  enforce  its  provisions  against 
the  passenger.  Q,  B.  1865,  Jennings  v.  Great 
Northern  Railway  Co.  1  Law  Bep,  Q,  B.l\ 
85  Law  J.  N.  S.  15;  18  Law  Timeslf,  B,  25i 

541.  Meeting  for  non-payment  or  disobe- 
dience. A  passenger  who  refuses  to  pay  his 
fare,  or  to  comply  with  other  reasonable  rega> 
lations,  even  if  he  has  paid  his  fare,  ot 
leave  the  cars,  may  be  removed  without  un- 
necessary force,  by  the  conductor  or  agent  of 
the  company.*  N,  J,  Supreme  Ct,  1854,  State 
T.  Overton,  4  Zabr.  485 ;  Cofm.  Btqtreme  (X 
1859,  Havens  «.  Hartford  &  New  Haven  R  R 
Co.  28  Conn,  69.  To  similar  effect  Iowa  Su- 
preme Ct,  1858,  State  v.  Chovin,  7  Clarke 
(Iowa)  20i;  N.K  Supreme  Ct.  1856,  HOliard 
V.  Goold,  UXK  280. 

542.  A  passenger  who,  when  asked  forlus 
fare,  tenders,  without  explanation,  a  ticket 

*  After  the  train  haa  been  stopped  Ibr  the  porpoee,  the 
right  of  the  eondnctor  to  put  hho  out  is  not  taken  awaj  ^ 
his  then  ofGering  to  pay  the  fiure.   ilT.  Y,  Stiprtm*  <X  185^ 
I  People  9.  JlUaon,  8  Farlh  Or.  281 
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which  is  Toid  by  reason  of  haying  a  hole 
punched  throagh  it,  may  be  ejected;  but 
only  at  a  regular  station.  [18  Dl.  460.]  111. 
Supreme  Ct,  1859,  Terre  Haute  &c.  R  R  Co. 
«.  Yanatta,  21  III  188 ;  1866,  Chicago  &  Al- 
ton R  R  Co.  o.  Roberts,  40  lU:  508. 

548«  If  put  off  elsewhere  than  at  a  station, 
the  attempt  to  use  such  ticket  without  ex- 
planation should  mitigate  the  damages.  111. 
Supreme  Ct.  1850,  Terra  Haute  &c.  R  R  Co. 
f>.  Vanatta,  21  lU.  188. 

644.  A  statute  provision  that  it  shall  be 
lawful  for  a  conductor  *'  to  put  out  of  the 
cars,  at  any  usual  stoppii]^  place  the  conduc- 
tor may  elect,^*  any  person  who  refuses  to  pay 
his  fare  or  comply  with  reasonable  regula- 
tions, &c.,  implies  a  prohibition  against  put- 
ting out  such  persons  at  any  other  than  the 
regular  stations.  Vt,  Supreme  Ct,  1857,  Ste- 
phen V.  Smith,  29  Vt.  (8  Wms)  160. 

545.  In  removrng  a  passenger  who  reftises 
to  pay  his  fare  or  exhibit  his  ticket,  the  ser- 
Tants  of  the  company.are  limited  to  the  use 
of  just  so  much  force  as  may  effect  that  ob- 
ject. N.  Y.  Ct.  of  Appeals,  1857,  Hibbard  f>. 
Kew  York  &  Erie  R  R  Co.  15  K  T.  455. 
See  also  State  ff.  Ross,  2  Dutek.  224.  Com- 
pare Johnson  v.  Concord  R  R  46  If.  H.  218. 

546.  The  conductor  of  a  city  car  has  no 
right  to  eject  a  paraenger  without  first  stop- 
ping the  car ;  and  if  he  attempts  to  do  so,  the 
passenger  has  the  right  to  repel  the  attempt. 
N.  T.  Ct.  of  Appeals,  1861,  Sanford  t>.  Eighth 
Avenue  R.  R  Co.  28  N.  Y.  848. 

547.  A  railroad  corporation,  which  in- 
structs its  conductors  not  to  allow  any  person 
to  ride  in  any  freight  car  attached  to  their 
train,  is  responsible  for  the  act  of  one  of  its 
conductors  in  improperly  ejecting  a  person 
ftora  a  freight  car  while  the  train  is  in  mo- 
tion. Mass.  Supreme  Ct.  1866,  Holmes  «. 
Wakefield,  12  AUen,  580. 

648*  So  of  acts  of  the  driver  of  a  car,  in 
wrongfully  ejecting  a  passenger  from  the 
platform,  even  though  they  be  forcible,  ma- 
licious, and  wilful,  and  not  merely  negligent. 
[17  N.  Y.  862.]  K  Y.  Superior  Ct.  1861, 
Meyer  v.  Second  Avenue  R  R.  Co.  8  Bono. 
805. 

549.  If  the  expulsion  was  committed  by 
a  conductor  within  the  instructions  of  the 
company,  but  was  in  manner  unjustifiable, 
the  company  are  civilly  liable  for  any  circum- 
stances of  aggravation^  excessive  violence, 
ACj  which  attended  it.  N.  Y,  Ct,of  AppeaUy 


1861,  Sandford  v.  Eighth  Avenue  R.  R  Co. 
23  N.  Y.  348. 

550.  One  who  is  wrongfully  removed  from 
the  cars,  may  lawfully  reenter  them.  Conn. 
Supreme  Ct.  1855,  ttocker  <j.  New  London 
&c.  R  R  Co.  24  Cmn.  249. 

551*  Care  due  passengers.  That  a  rail- 
way company  is  bound  to  use  the  best  pre- 
cautions in  known  practical  use  to  secure  the 
safety  of  their  passengers,  but  not  every  pos- 
sible precaution  which  the  highest  scientific 
skill  (according  to  speculative  evidence) 
might  have  suggested.*    Ford  «.  London  & 


*  The  eompany  may  be  held  liable  for  Ipjnriea  raatalned 
by  a  pasienger  riding  on  an  outalde  platform,  when  tbej 
haye  not  provided  seats  for  him  wlthliL.  N.  Y.  Ct.  of  Ap- 
peal9, 1867,  Sheridan  «.  Brooklyn  Ac.  R.  R.  Ca  86  i^.  F. 
89 ;  84  Ifow.  Pr.  217 ;  Clark  «.  Eighth  Avenue  Go.  86  If.  T. 
185 ;  &  C.  84  SotD.  Pr.  816 ;  1866,  WUIU  «.  Long  Island  B. 
B.  Co.  84  i^.  T.  670.     B.  'P.    Jf.  Y.  Supreme  CU  1861, 

Edgerton  «.  N.  T.  k  Harlem  R.  R.  Co.  85  Barb.  889. 

Riding  npon  the  outside  platform  of  a  horse  railroad  oar 
is  not  such  a  want  of  ordinary  care  as  to  prevent  a  reoovery 
for  an  iqjury  sustained  by  being  thrown  therefrom,  by  the 
negligent  driving  of  the  car.  JfaM.  Supreme  Ct.  1864, 
Heesel «.  Lynn  k  Boston  R.  R.  Co.  8  Alien,  884.  Compare 
Spooner  «.  Brooklyn  City  R.  R.  Co.  81  Barb.  419. 

UabUity  for  iAjuries  sustained  by  passengers  while  pass- 
ing from  car  to  car.  Buell  v.  N.  T.  Central  B.  B.  Co.  81 
X.  Y.  814 ;  Molntire  «.  The  Same,  48  Barb.  682 ;  The  Same 
«.  The  Same,  87  IT.  Y.  287. 

Biding  in  the  baggage^sar.  O'Donnell  «.  Allei^heny  R. 
B.  Co.  60  Pa.  St.  490. 

Injury  sustained  in  alighting:  Fuller  «.  Nangatuck  B.  B. 
Co.  SI  C(nM.  657 ;  Pennsylvania  B.  B.  Co.  v.  KUgore,  82 
/  a.  ^.  292 ;  The  Same  «.  Zebe,  88  Pa.  St.  818 ;  The  Same 
«.  The  same,  87  Pa.  St.  420 ;  Keller  «.  N.  Y.  Central  R.  R. 
Co.  24  i/bto.  Pr,  172 ;  Foy  «.  London,  Brighton  Aa  Bailw. 
Ca  18  Week  Bep.  298. 

In  leaping  from  the  train  to  avoid  being  carried  by.  Rail- 
road  Co.  «.  Aspell,  28  Pa.  St.  147 ;  Damont  <o.  New  Orleans 
k  Carrolton  ik  R.  Go.  9  La.  Ann.  441 ;  Davis  «.  Chicago  k 
N.  W.  R,  R.  Ca  18  We.  176. 

In  leaping  tnm  the  train  to  avoid  disaster.  Railroad  Co. 
V.  Aspell,  28  Pa.  St.  147;  Eldridge  t.  Long  Island  R.  R.  Co. 
1  Sanc^.  80;  Frlnk  v.  Potter,  17  7^.406;  Galen*  k  Chicago 
R.  B.  Ca  «.  Tarwood,  16  lU.  468;  17  /d.609;  Soothwestan 
B.  B.  Co.  «.  Paulk,  24  <?a.  866u 

,  Ii^ury  from  sudden  movement  of  ears.  Gordon  v.  Grand 
street  k  Newtown  B.  B.  Co.  40  Barb.  646;  Brown  «.  N.  T. 
Central  B.  B.  Co.  82  ilT.  Y.  607 ;  Stimaon  v.  N.  T.  Central 
B.  B.  Co.  82  y.  Y.  888. 

Ii^ury  to  passenger  in  tiie  station.  Martin  «.  Great  North- 
em  Bailw.  Co.  80  Enff.  L.  A  Bq.  478 ;  Toomey  «.  London, 
Brighton  k  South  Coast  B.  B.  Co.  ZC.B.  N.  S  146;  Cora- 
man  «.  Eastern  Counties  Bailw.  Co.  4  J7.  <ft  ^.  781 ;  4  Jwr. 
X.&Wl;  Nicholson  «.  Lancashire  k  Yorkshire  Bailw.  Co. 
84  L(iv>.  J.  Each.  N.S  9ii\  Longmore  ti.  Great  Western 
RaUw.  Ca  19  C.  B.  JT.  S.  188;  Walker  «.  IQdland  BaUw. 
Co.  14  Law  Ttmee,  K.  S  796. 

Bules  of  evidence  applicable  to  actions  by  passengers  for 
injuries  sustained.  Laiug  «.  Colder,  8  Pa.  St.  479 ;  Zemp 
«.  Wilmington  k  Manchester  B.  B.  Co.  9  Biok.  84;  Bobert. 
son  V.  N.  Y.  k  Erie  B.  B.  Co.  22  Barb.  91 ;  Lawrenoeburg 
k  Upper  Mlssisslppt  B.  B.  Co.  v.  Montgomery,  7  Ind.  474 
Galena  k  Chicago  Union  B.  B.  Co.  v.  Yarwood,  17  lU.  609 
Bird  ir.  eiMl  Northern  Bailw.  Ca  28  Xoto /.  i^.^  JRboA.  8 


6G4 


Traffic. 


[KAILKOADS.] 


Traffio. 


Southwestern  Railw.  Co.  2  FwA.  &  F.  780 ; 
Stokes  r.  Eastern  Counties  Railw.  Co.  2  FoBt 
&  F,  691.  See  also  Fuller  «.  Naiigatuck  K 
B.  Co.  21  Oonn,  657 ;  Chicago  «&«.  R.  R  Co. 
«.  George,  19  TK.  510. 

552.  The  fact  that  a  statute  expressly  re- 
quires certain  precautions  to  be  taken,  does 
not  relieye  the  company  of  obligations  to 
take  precautions  not  enumerated,  but  adapted 
to  promote  safety.  N,  F.  Gt,  of  Appeak, 
1866,  Brown  v.  New  York  Central  B.  B.  Co. 
84  N,  r.  404. 

553*  A  railroad  corporation  is  liable  for 
injuries  to  a  passenger,  caused  by  a  crack  in 
the  iron  axle  of  a  car,  although  the  defect 
eould  not  have  been  discoyered  by  any  prac^ 
ticable  mode  of  examination.  They  are 
bound  to  provide  roadworthy  vehicles.  Ni 
F.  Ct,  of  Appeals,  1862,  Alden  «.  N.  Y. 
Central  B.  B.  Co.  26  iV.  Y,  102.  Compare 
Manser  v.  Eastern  Counties  Bailw.  Co.  8 
Law  T.  iT.  8,  585 ;  Pym  v.  Great  Northern 
Railw.  Co.  2  Fost  d  F.  619.  But  see  Ga- 
lena &  Chicago  R  B.  Co.  v.  Fay,  16  III, 
558. 

554.  Bailway  companies  are  responsible 
for  injuries  arising  from  the  use  of  defective 
carriages,  notwithstanding  such  carriages 
were  borrowed  from  another  company.  N. 
T.  Ct,  of  Appeals^  1865,  Jetter  r.  New  York 
and  Harlem  B.  B.  Co.  2  K^es,  154. 

555.  Railroad  belonging  to  the  State. 
The  owners  of  passenger  cars  used  upon  a 
railroad  belonging  to  the  State,  are  liable  as 
common  carriers  for  an  injury  sustained  by 
a  passenger  occasioned  by  the  collision  of 
their  trains,  though  the  motive  power  of  the 
road  was  furnished  by  the  State,  and  under 
the  control  of  its  agents,  through  whose 
negligence  the  accident  happened.  Pa.  Su- 
preme Ct,  1868,  Peters  v,  Bylands,  20  Pa.  8t. 
497.    Compare  Banch  v.  Lloyd,  81  Id.  858.* 

556.  A  carrier  of  passengers  by  horse- 
railroad  is  bound  to  exercise  a^  least  great 
care  and  caution  in  his  business.  [Citing 
many  cases.]  If.  Y.  Supreme  Ct.  1860,  Clark 
V.  Eighth  Avenue  B.  R  Co.  82  Barb.  657. 

557.  Unnsual  trains.  Bailroad  com- 
panies, though  they  are  carriers  of  paasen- 


SolUvan  «.  PhUadelphU  Ac.  R.  R.  Co.  80  Pa.  iSl  884;  6 
Am.  Lata.  Hsg,  842. 

Whether  the  company  are  boond  to  take  precaotionfl  against 
passengers  putting  arms  out  of  the  window,  compare  laing 
«.  Colder,  SPa.Si.48S ;  New  Jersey  R.  R.  Co.  «.  Kennard, 
81  Jd.  a08 -,  Todd  «.  Old  Colony  R.  R.  Co.  8  AUen^lB. 


gers  by  their  passenger  trains,  are  not  to  be 
regarded  as  common  carriera  of  passengers 
by  their  freight  trains,  unless  they  make  it 
an  habitual  businesSy  and  persons  nuiVing 
arrangements  to  be  carried  by  such  trains 
impliedly  agree  to  accept  and  be  satisfied 
with  such  accommodation,  in  respect  of 
seats  and  places  for  entering  and  leaving  the 
cars,  as  are  usually  found  upon  freight  trains. 
N.  H.  Superior  Ct.  1854,  Murch  o.  Concord 
R  R  Corporation,  9  Foit.  9.  But  compare 
Lawrenceburg  &  Upper  Miss.  R  R  Co.  «. 
Montgomery,  7  Ini.  474. 

558.  Who  is  a  passenger.  Neither  an 
entry  into  the  can,  nor  the  payment  of  fiure, 
is  essential  to  create  the  relation  of  carrier 
and  passenger.  Being  within  the  waiting- 
room,  waiting  to  take  the  cars,  is  as  effectual 
to  make  one  a  passenger  as  being  within  the 
body  of  a  car.  JV.  Y.  Supreme  Ct.  1868, 
Gordon  v.  Grand  Street  &  Ifewtown  R  R 
Co.  40  Barb.  546. 

559.  A  person  crossing  the  track  on  his 
way  to  the  ticket  office  to  procure  a  ticket 
for  a  trip  is  not  a  passenger,  within  the  rule. 
Ind^  Supreme  Ct.  1859,  Indiana  &c  R  R 
Co,  9,  Hudelson,  18  Ind,  825. 

560.  A  house  carpenter  employed  by  a 
railroad  company  to  build  a  bridge  for  them, 
and  carried  upon  a  train  to  his  work,  ia  to 
be  regarded  rather  as  a  passenger  than  as  a 
servant.  Ind,  Supreme  Ct  1864,  Gillenwater 
«.  Mad.  &  L  Bailway,  5  Ind.  840. 

So  held  also  of  laborers    Ind.  SupremeCt. 
1856,  Fitzpatrick  v.  New  Albany  &c.  R  R 
Co.7  Ind.  486;  and  see  Ohio  &  Misa.  R  RCol 
«.  Muhling,  80  III  9.    But  compare  Ryan  c 
Cumberland  Valley  R  B.  Co.  28  Pa.  St.  884; 
Little  Schuylkill  Navagation  Co.  e.  Norton, 
24  Id.  465 ;  Moss  v.  Johnson,  22  HL  688 
BusseU  V.  Hudson  R  R  Co.  17  JV:  Y.  184 
Gilman  v.  Eastern  R  R  Co.  10  AUei^  288 
Tunney  v.  Midland  Bailw.  Co.  1  Law  B.  C. 
P.  291 ;  12  Jur.  N.  S.  691. 

561.  A  passenger  who  after  having  vol- 
untarily performed  a  duty  for  the  comptny, 
resumes  his  proper  place  as  passenger  is 
again  entitled  to  the  protection  which  the 
latter  relation  gives  him.  Pa.  Supreme  CL 
1867,  Cumberland  Valley  R  R  Ca  v.  Myers, 
56  Pa.  St.  288. 

562.  An  officer  of  the  mail  service  canied 
by  virtue  of  a  contract  or  obligation,  not  to 
himself  but  to  the  government,  may  recover 
as  a  passenger  for  ii\}uries  resulting  from 
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negligenco  of  tho  company^s  seiranta.  Q.  P. 
1851,  Collett  9.  London  &  North  Western 
Kailw.  Co.  15  Jur.  1058 ;  2Q  Law  J,  N,  8. 411. 
8.  P.  N.  r.  at.  of  Appeals,  1867,  Nolton  «. 
Western  R.  R  Co.  15  JIT.  Y.  444. 

568*  So  may  a  drover  who,  paying  freight 
for  cattle  on  a  railroad,  is  allowed  to  travel 
on  the  train  without  paying  fare  for  himself 
if.  r.  Supreme  Gt,  1859,  Smith  «.  N.  Y.  Cen- 
tral R  R.  Co.  29  Barb.  182.  To  the  same  ef- 
fect is  Flinn  ft,  Wilmington  &  Baltimore  R. 
R  Co.  1  Him^.  469. 

564«  One  lawfully  riding  upon  the  train 
by  invitation  and  without  charge  or  payment, 
may  recover  as  a  passenger.  XI.  3.  Supreme 
Ct.  1852,  Philadelphia  &  Reading  R  R.  Co. 
«.  Derby,  14  How.  468;  Mom,  Supreme  Ct. 
1861,  Todd  u.  Old  Colony  R  R.  Co.  8  AUen, 
18.  Compare  Edgerton  v.  N.  Y.  <&  Harlem 
R.  R  Co.  35  Barb.  198,  889. 

5G5.  Where  the  company  issue  to  the  pub- 
lishers of  a  newspaper^br  mutual  convenience, 
free  tickets  for  reporters,  a  reporter  is  not  to 
be  deemed  a  trespasser  in  the  use  of  such  a 
ticket,  although  it  contained  the  name  of 
another  reporter  of  the  same  paper,  and  a 
notice  that  it  was  not  transferable,  if  the  evi- 
dence is  such  that  the  jury  might  find  the 
company  had  knowledge  of  the  practice  of 
the  reporters  to  use  each  other^s  tickets. 
Exeh.  1854,  Great  Northern  R  R  Co.  «.  Har- 
rison, 26  Eng.  L.  &  Eq.  443 ;  10  Exch,  376 ; 
28  Law  J.  N.  8.  308;  18  Jur.  792. 

666.  Baggage.  It  is  the  duty  of  railroad 
companies  to  keep  agents  in  readiness  to  re 
ceive  baggage,  and  if  they  allow  the  agents  of 
other  companies  to  receive  baggage  at  their 
stations,  or  their  own  agents  to  receive  it  at 
the  stations  of  other  companies,  they  are 
bound  thereby.  Man,  Supreme  Ct.  1849, 
Jordan  v.  Fall  River  R.  R  Co.  5  Cush.  69. 

567.  Evidence.  The  delivery  of  a  baggage 
check  by  a  railroad  company,  is  prima  fade 
evidence  that  the  company  has  the  baggage. 
If  it  is  given  on  a  change  of  passage  from  one 
railroad  to  another  and  the  agent  of  the  road 
does  not  find  the  baggage  which  is  checked, 
he  should  give  immediate  notice  to  the  owner, 
or  the  company  owning  the  road  on  which 
the  passenger  embarks,  will  be  held  liable. 
111.  Supreme  Ct.  1859,  Davis  9.  Michigan  &c. 
R  R  Co.  22  lU.  278.  See  also  DiU  «.  R  R 
Co.  7  Rich.  158. 

56$.  A  railroad  corporation  will  not  be 
held  liable  for  lost  baggage,  unless  it  is  shown 


to  have  come  to  its  possession,  or  that  th^ 
company  had  contracted  in  some  way  to 
transport  it.  Voluntary  assistance  by  the 
agents  of  the  company  in  looking  for  the 
^aggag^)  or  <u^  offer  by  way  of  gratuity,  to 
pay  on  account  of  it,  is  not  an  admission  of 
the  demand.  IlL  Suprems  Ct.  1859,  Michi- 
gan &c.  R.  R  Co.  V.  Meyres,  21  III.  627. 

569.  Duty  to  carry.  A  railroad  company 
are  under  obligation  to  put  whatever  is  de- 
livered by  and  received  from  a  passenger,  as 
baggage,  although  it  be  in  excess  of  the 
weight  carried  free,  into  a  baggage  car  of  the 
train  in  which  the  passenger  takes  his  pas- 
sage, and  to  transport  it  along  with  such  pas- 
senger, and  deliver  it  to  him  at  the  place  of 
destination,  in  the  usual  manner  of  transport- 
ing and  delivery  of  baggage.*  K  T.  Suprems 
Ct.  1862,  Glasco  «.  N.  Y.  Central  R.  R.  Co. 
86  Barb.  557. 

570.  Where  the  statute  requires  the  com- 
pany to  carry  a  certain  amount  of  personal 
efiects  for  each  passenger,  the  company  can- 
not, by  refusing  to  label  such  a  package  for 
a  passenger,  avoid  liability  for  it,  under  one 
of  their  regulations  that  they  will  not  be  lia- 
ble for  packages  not  labeled  by  them.  C.  P. 
1858,  Munster  «.  South  Eastern  Railway  Co. 
4  a.  B.  K  S.  676;  4  Jur.  IT.  S.  138;  27  Law 
J.  N.  S.  C,  P.  808.  To  similar  effect,^  (7.  P. 
1852,  Great  Western  Railw.  Co.  v.  Goodman, 
16  Jur.  862;  21  Law  J.  N,  S.  197 ;  12  C.  B. 
818.  Compare  Williams  «.  Great  Western 
Railw.  28  Eng.  L.  db  Eq.  B.  439. 

571*  Merchandise  carried  as  luggage^ 
When  a  passenger  who  knows  that  he  is  only 
empowered  to  take  a  certain  quantity  of  lug- 
gage, takes  merchandise  as  luggage,  he  can- 
not recover  for  its  loss,  unless  he  shows  that 
the  company  knew  it  to  be  merchandise,  and 
by  its  regulations,  or  a  special  contract,  al- 
lowed it  to  be  taken.  The  fact  that  the 
package  was  marked  ^^  glass  "  is  not  sufiicient 
notice  to  them.t    Exeh.  Cham.  1862,  Cahill 

*That  the  ptmwnger'a  not  aoeompanying  his  baggage, 
bnt  going  in  an  after  train,  will  not  exenae  the  canierB  firom 
thdr  ordinary  liability ;  lee  Logan  «.  Pontchartrain  Bail- 
way,  11  Bob.  {LouU.y  R.  24. 

t  Wb  at  conatitntes  ba^age  f  Parmelee  «.  FlBcher,  SS  /OL 
S12 ;  Whltmote  «.  Steamboat  Oarollne,  20  Misa.  518. 

A  reasonable  amount  of  money  for  trayellng,  and  pei^ 
sonal  Qse,  Is  Inclnded.  Jordan  f>.  Fall  Biver  R.  R.  Co.  5 
Ottth.n. 

When  money  is  not  Included.  Orange  Go.  Bank  «.  Brown, 
9  W«nd.  86 ;  Chicago  A  Aurora  R.  R.  Co.  v.  Thompson,  19 
111.518;  Daris  «.  Michigan  Ac.  R.  a  Co.  22  lU.  278 ;  Whlt- 
more  v.  Steamboat  Caroline,  20  Miss.  618 ;  Hatchings  €. 
Western  A  Atlaatio  R.  R.  Co.  26  ^o.  fiL 
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V.  London  &  Korth  Western  Railw.  Co.  8 
Jut,  H,  8.  1068.  Bat  compare  Shepherd  v. 
Great  Northern  Railw.  Co.  8  JEkech.  80;  7 
Ihi^.  Railw.  Cos,  810;  U  i^.  L.  A  Eq,  867; 
21  Law  J,  K  8.  Exeh,  286. 

572.  A  traveler  knowing  the  regulation 
to  the  contrary,  took  with  him  into  the  car- 
riage, as  lug^^age,  a  box  containing  watches, 
which,  in  the  course  of  the  trip  he  delirered 
up  to  an  officer  of  the  company,  on  demand, 
to  be  put  in  the  luggage  ran, — Hdd^  that  he 
haying  taken  it  as  luggage  when  in  fact  it 
was  merchandise,  the  company  were  not 
liable  in  respect  to  it,  although  shown  to 
have  been  subsequently  stolen  by  one  of  their 
servants.  ^.  ofZ.  1862,  Belfast  <&Ballymena 
Bailw.  Co.  &  Londonderry  &  ColeraineBailw. 
Co.  u.  Keys,  8  Jut,  N.  8,  867. 

578.  Whatever  is  carried  into  a  passengef 
car,  as  baggage,  is  so  far  in  the  possession  of 
the  company  as  to  authorize  them  to  delain 
it  for  freight  due  thereon.  Ga,  8upTeme  Ct. 
1858,  Hatchings  «.  Western  &c  Railroad,  25 
Ga.  61. 

574.  Where  a  railway  issued  oxcun&on 
tickets  at  a  lower  rate  than  the  ordinary 
&re,  on  condition  that  no  baggage  should  be 
taken, — Held,  that  the  company  had  a  lien 
on  the  luggage  of  a  passenger  who  had 
taken  an  excursion  ticket,  for  its  carriage. 
C,  P.  1868,  Rumsey  «.  North  Eastern  Railw. 
Co.  14  a  B.  N.  8.  641;  82  Law  J.  JV.  8.  244; 
8  Law  TimcB,  K  8.  666 ;  11  Week.  Rep.  911. 

575.  Instmctions  to  servants*  Where 
there  has  been  a  complete  delivery  to,  and 
reception  by  a  railroad  company,  through  an 
authorized  agent,  of  articles  to  be  transported 
by  them  as  passenger's  baggage,  the  company 
is  liable  for  the  loss  of  such  articles,  and  in 
the  absence  of  notification  to  the  passenger 
of  regulations  by  the  company  as  to  what 
articles  are  to  be  received  as  baggage,  private 
instructions  to  its  agents  to  that  effect  cannot, 

JHHols^  carried  for  peraonal  use  and  protection,  are  bag- 
gage. Woods  f>.  Derin,  18  lU.  746 ;  DaTie  «.  Michigan  Ac 
B.  R.  Co.  8d  Id.  278. 

MerehandUe  and  Sampls§  are  oot  Inelnded.  CoUIdi  v. 
Bofton  A  Maine  R.  R.  Co.  10  Outh.  606;  Pardee  «.  Drew,  86 
Wmd.  469 ;  Hawkins  «.  HoAnan.  6  mu,  686. 

A  watch  ia  inoluded  in  the  term  baggage.  Grant «.  New- 
town, 1  S.  D.  Smith,  06;  MoCoimlck  «.  Hudaon  Blver  R. 
R.  Ck>.  4  £  i>.  SmiOit  181 ;  Jones  c.  Voorhiea,  10  Ohio,  146. 
But  aa  to  wlien  watches  are  not, — see  Miss.  Central  R.  R. 
Co.  9.  Kennedy,  41  MiM.  671.  As  to  artides  of  ^MM/ry,— 
see  Brooke  v.  Pickwick,  4  Bing.  218;  McQUl  c.  Rowand,  8 
Sarr,  461. 

•  TIU6  deeds  and  Talnable  papers  are  not     Phelps  o. 
London  A  North  Western  Railw.  84  Zoto  J.  ai^.J^.S,  260. 


I  in  the  event  of  their  disobedience,  exonerate 
the  company  from  liability.  Mo.  Supreme  CL 
1867,  Hinter  «.  Pacific  R  R  41  Mo.  608u 
Compare  Great  Western  Railw.  v.  Goodman, 
12  C.  B.  818;  11  Eng. L.  AEq.  IS46;  21  Lom 
J.  N.  8.  a  P.  197 ;  16  Jur.  863. 

576.  Cloak  roolku  The  ordinaiy  deposit 
of  luggage  in  a  cloak  room  is  an  implied 
bailment  to  deliver  it  upon  a  VBaaonable  re- 
quest in  a  reasonable  time,  without  reference 
to  the  train  by  ivhich  the  owner  may  travel, 
and  if  the  hours  of  business  are  not  specified 
in  the  receipt  given,  it  is  for  the  jury  to  say 
what  is  a  reasonable  time,  for  a  demand  on 
Sundays  as  well  as  on  other  days.  Q,  B.  1 863, 
Stallard  «.  Great  Western  Railw.  Co.  2  A  ^ 
8. 419 ;  8  Jut.  N.  8. 1076 ;  81  X.  J:  Q.  B.  137; 
10  W.  R.  488;  6  Xr  T,  K  8.  217. 

4.  Connecting  Companies. 

577.  Authority  conferred  npon  steam  rail- 
road companies  in  the  United  States,  to  carry  on 
their  roads,  boats,  bridges,  and  ferries,  all  paaees- 
gers,  troops,  government  supplies,  mails,  nvigii^ 
and  property  on  their  way  ttoxn.  any  State  to  an- 
other State,  and  to  receive  compensation  ^ere- 
fore,  and  to  connect  with  roads  of  other  States  so 
as  to  form  continuous  lines,  ^c.  Act  of  Con- 
gress of  June  15, 1866,  U  U.  8.  Stat,  at  L.  66. 

578.  Contract  to  carry  beyond  their  route. 

Although  the  power  of  a  railroad  company 
to  make  a  contract  for  the  transportation  of 
persons  or  property  beyond  their  own  lines 
is  not  expressly  granted  by  the  act  of  incor- 
poration, it  may  be  conferred  by  implication, 
as  necessary  to  the  proper  and  profitable  ex- 
ercise  of  the  powers  specially  enumerated  in 
the  charter,*  Me,  Supreme  Ct,  1859,  Perkins 
o^  Portland  &a  R  R  Co.  47  Me.  578. 

*  As  to  what  amounts  to  snch  a  oontraci,  and  whsi  Is  tbe 
receiving  eaiTier*8  obllgaUon  in  respect  to  kes,  Ac  in  the 
absence  of  such  a  contract,— compare  M  nacbamp  f>.  Lancasler 
k  Preston,  Aa  Railw.  Co. 8  JTms.  dbW.4S\.\  Watsooc. Am- 
bergate,  Nottingham  a  Boston  Railw.  Oo.  8  Eng.  I^^  Bq. 
49T;  16  Jur.  448;  Bcotthom  «.  South  Staffordshira  Railw. 
Oa  18  Etig.  L.  S  Bq.  658;  tt  Law  J.  Jtep.  Jf,  &  ISl; 
17  Jvr.  S14;  8  JDoDch.  B.  841 ;  Crouch «.  LuMlflii  a  North 
Western  R.  R.  Co.  26  Eng.  Z.  <ft  j;?.  287 ;  14  C  JL  iB6;  » 
Law  J.  y.  S.  tS;  18  Jw.  148;  8  Oom.  Law,  M.  188; 
Kyle  «.  Laurens  R.  R.  Co.  10  Eich,  Xow,  88S:  WO^  «. 
West  Cornwall  RaUw.  Oo.  2  ffurls.  «1»  .AT.  708 ;  4  Jmr.  X.  & 
284;  87  X.  V.  Ekch.  181 ;  Nutting  «.  Connedknt  R.  B.  On. 
1  Oray,  602 ;  Elmore  r.  Naugatuek  R.  R.  Oo.  M  CbiM».4n; 
Jenneson  ▼.  Camden  M  Amboy  R.  R.  Co.  4  Am,  Law  Xtg, 
284 ;  Naugatocic  R.  R.  Co. «.  Watertrary  Button  Go.  M  Omm. 
468;  Rome  R.  R.  Oo.  «.  Sullivan,  26  Ga.  228;  NoHhcfH  R. 
R.  Co.  «.  Fitchburg  R.  R.  Co.  BAUm^  264;  Itldland  Railw. 
Oo. «.  Bromley,88  JRs^.X*  d(  Eg.  286;  BrtntaallT.aazatoga 
a  WhitehaU  R.  R.  Co.  82  Ft  686;  Johnson  w. N.  T.  Oanlnl 
R.  R.  Oo.  88  ^.  T.  610;  Fowlee  «.  Great  Westera  R.  B.  Oo. 
10  Eng.L.iAEg.Bil\nLawJ,jr.A  76;  7  Aw*. 
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579.  It  is  not  uUra  mre$  for  a  railway 
company  to  engage  to  carry  beyond  their 
own  line  by  sea  or  by  coac^  JEoBeh.  1858, 
"Wilby  V.  West  Cornwall  Railwi^  Co.  2  K  db 
JV.  703 ;  4  Jur.  if.  8.  284 ;  27  L.  J.  Saxh.  181. 
Or  by  the  road  of  another  company  JSf,  T. 
Supreme  Ct,  1859,  Gary  «.  Clereland  &  Tole- 
do R.  R.  Co.  29  Barb.  85. 

580.  The  N.  Y.  act  of  1847  (Lawiof  1847, 
ch.  270,  §9),  providing  that  where  two  or 
more  railroads  are  connected,  any  company 
owning  either  of  said  roads,  receiying  freight 
to  be  transported  to  any  place  on  the  line  of 
either  of  said  roads  so  connected,  shall  be 
liable  as  common  carriers  for  the  deliyery  of 
Buch  freight  at  such  place, — applies  as  well 
where  one  of  the  connecting  roads  is  beyond 
the  8tate  as  where  all  are  within  it.  It  also 
enables  a  company  to  bind  itself  by  a  special 
contract  for  the  deliveiy  of  goods  within  a 
limited  time,  at  a  place  on  a  connecting  ronte, 
in  another  State.  K  Y,  Ct,  of  Appeals,  1862, 
Burtis  f>.  Bufialo  &  State  line  R  R.  Co.  24 
N.  T,  269. 

5S1.  Railroad  companies,  as  common  car- 
riers, may  contract  to  receive  ft^ght  at,  or 
convey  it  to  points  beyond  their  own  road, 
and  thns  become  liable  for  the  acts  of  other 
carriers,  not  nnder  their  control  In  regard 
to  matters  not  altogether  beyond  the  general 
objects  of  their  incorporation,  and  which, 
upon  a  liberal  construction,  may  fairly  be 
considered  as  embraced  within  them,  it  is 
not  competent  for  the  company  to  adopt  the 
acta  of  their  agents  and  ofScers  so  long  as 
they  prove  beneficial,  and  when  they  prove 
otherwise,  shield  themselves  from  responsi- 
bility, by  resorting  to  a  more  limited  and 
literal  construction  of  their  corporate  pow- 
ers. Vt,  Supreme  Ct.  1855,  Noyes  v.  The 
Rutland  &c,  R  R.  Co.  27  Vt  (1  Wms.)  110. 

582.  A  railroad  company  chartered  with 
fhll  power  and  authority  to  do  such  corpo- 
rate acts  as  are  permitted  to  other  companies 
incorporated  for  similar  purposes  is  author- 
ized to  contract  to  deliver  freight  at  points 
which  could  be  reached  only  by  passing  it 
over  connecting  roads ;  but  it  has  no  power 
to  bind  the  companies  owning  the  connect- 
ing roads,  without  their  consent  or  acqui- 


Aa  to  ooantennandlDg  ioBtroctloiu,— oee  Withen  t.  Maoon 
Ao.  S.  R.  Co.  85  Oa.  878. 

At  to  rMorering  back  exoesdTe  ohargM,  tmn  th«  compa- 
sj  who  r«cclT«t  them  for  the  whole  ronte,— Me  Parker  t, 
firlftol  Ac.  R.  R.  6  SBoh.  'W  \  6  Sng,  Hailw,  Om.  776. 


escence.     Oa.  Supreme  Ct.  1858,  Rome  R  R 
Co.  «.  Sullivan,  25  Ga,  228. 

588.  The  liability  unposed  by  2  Rev. 
Stat,  of  N.  T.  5  ed.,  698,  §  67,— making 
companies  owning  connected  roads  liable  as 
carriers,— does  not  extend  to  charge  one 
company  for  the  act  or  neglect  of  another 
which  previously  received  the  goods  and 
iigured  them.  It  applies  only  to  the  com- 
pany originally  receiving  and  undertaking 
to  convey  the  goods.*  JV.  T.  Supreme  Ct, 
1864,  Smith  v.  N.  T.  Central  R  R  Co.  48 
Barb,  225. 

584.  A  ndlroad  company  which  receives 
the  cars  of  another  company  upon  its  track, 
placing  them  under  the  control  of  its  agents 
and  servants,  and  drawing  them  by  its  loco- 
motive power,  aasumes  towards  the  paasen- 
gers  the  liability  of  common  carriers  of  pas- 
sengers. Maas.  Supreme  Ct,  1851,  Schopman 
V.  Boston  &  Worcester  R  R  Co.  9  Cueh.  24. 

585.  A  railroad  company,  by  giving  per- 
mission to  another  railroad  company  to  use 
a  portion  of  their  track,  do  not  bind  them- 
selves to  make  their  track  safe,  nor  to  put  it 
in  repair,  nor  to  make  any  change  in  its  ex- 
isting state ;  nor  are  they  under  any  obliga- 
tions to  the  passengers  of  the  other  railroad 
to  i^imish  safe  means  of  transit,  and  the 
claim  of  a  passenger,  who  may  be  injiured 
for  damages  is  on  the  company  with  whom 
he  immediately  contracts,  y.  H,  Superior  Ct. 
1854,  Munch  v.  Concord  R  R  Co.  9  Fo$t.  9. 

586.  Throngh  tickets.  Where  a  company 
advertise  to  sell  tickets,  including  passage  to 
a  place  beyond  their  route  by  means  of  a 
connecting  line  of  stage  coaches,  and  the 
ticket  bears  the  name  of  the  conductor  of  the 
railway,  the  jury  cannot  infer,  irom  merely 
these  facts,  that  the  purchaser  of  the  ticket 
made  a  special  contract  with  the  company 
for  his  safe  transportation  over  such  connect- 
ing line.  It  is  well  understood  by  the  public 
that  the  through  ticket  in  such  a  case  is  only 

<*  As  to  the  liability  of  a  company  to  whom  the  goods  are 
dellTered  orer  In  course  of  transportation, — see  Mayhin  c. 
Booth  OaroUna  R.  R.  Go.  8  Bieh.  Lano^  940.  The  Same  «. 
Bradford,  10  Jd.  807.  Bradford  9.  South  Carolina  R.  B.  Co. 
7  Jd,  201.  Same  «.  Same,  10  Id,  221.  Coxon  v.  Great 
Western  Ballw.  Co.  0  Bwrk  A  N.  2T4.  Jadson  «.  Western 
R.  R.  Co.  4  AiUn,  fiia  Michaels  «.  N.  T.  Central  R.  R.  Co. 
80  ^.  y.  OM.  Judson  «.  Weetcnn  R.  R.  Co.  6  AlUr^  486b 
Le  Sage  r.  Great  Western  Rallw.  Co.  1  Daly,  806.  Straltco 
r.  N.  T.  k  New  Haren  R.  R.  Co.  2  E,  D,  Smith,  184.  He 
M Ulan  «.  Michigan  8.  A  N.  Ind.  R.  R.  Co.  16  Mith.  (8  Jenn,) 
79, 128.  Maahattftn  Oil  Co.  v.  Camden  k  Amboy  R.  R.  Co. 
6  Ahb.  Pr,  N.  8.  290.  Bristol  k  Exeter  Railw.  Co. «.  Colllna, 
l&ofl  0aB,\U\%^LawJ.2r,8,{,EiBch,)AL 
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for  conyenience  of  payment,  and  that  the 
passenger  is  to  look  to  each  line  as  the  car- 
rier on  its  own  road.  It  might  be  otherwise 
where  a  participation  in  profits  or  joint  con- 
trol is  shown.  Conn,  Supreme  Ct.  1852,  Hood 
fj.  N.  Y.  &  N,  Haven  R  R  Co.  22  Cenn.  1. 
Compare,  however,  Buffit  v.  Troy  &  Boston 
R  R  Co.  86  Barb,  420. 

587.  Although  the  rale  may  be  different 
for  freight,  through  passenger  tickets  for  a 
trip  over  connecting  lines,  issued  in  the  form 
of  coupons  for  each  suocessiye  company,  are 
to  be  regarded  as  distinct  tickets  for  each 
road.  The  first  company  is  looked  upon  as 
merely  the  agent  of  the  others  for  selling. 

Vt.  Supreme  Ct.  1857,  Bprague  «.  Smith,  29 

F3t.421. 

588.  Where  a  company  sells  tickets  which 
run  oyer  the  line  of  other  companies,  and 
there  is  no  evidence  of  any  privity  on  the 
part  of  the  other  companies,  except  an  ar- 
rangement to  carry. passengers  having  such 
tickets,  the  contract  is  an  entire  one  with  the 
company  issuing  the  ticket,  and  the  holder 
of  it  ttiust  recover,  if  at  aU,  from  that  com- 
pany. So  Held^  although  by  their  charter 
they  were  not  liable  for  loss  of  luggage,  and 
the  luggage  appeared  to  have  been  lost  at 
the  terminus  of  the  line  of  one  of  the  other 
companies.  Exck,  1859,  Mytton  r.  Midland 
Railway  Ca  4  HurU.  d>  K  615;  28  L.  J, 
Exeh.^SlL 

589.  A  ^'through  ticket^'  and  baggage- 
check,  imply  a  special  undertaking  on  the 
part  of  the  company  issuing  them,  to  trans- 
port the  passenger  and  his  baggage  as  far  as 
the  ticket  entitles  him  to  go,  whether  over 
that  company^s  road  or  another.  And  it  is 
immaterial  that  there  is  a  change  of  cars  at 
the  terminus  of  the  first  road.  IlL  Supreme 
Ct,  1860,  nihiois  Central  R  R'Co.  «.  Cope- 
land,  24  lU,  332. 

590.  Where  a  railroad  company  sells  a 
through  ticket  to  a  passenger,  and  gives  her 
a  through  check  to  transport  herself  and 
trunk  to  a  point  outside  the  State  by  a  spe- 
cified route  over  lines  of  road  belonging  to 
other  companies  in  other  States,  with  aright 
on  the  passenger^s  part  to  choose  by  which 
of  two  routes  she  will  go  horn,  an  interme- 
diate point  to  the  tenninus, — a  rechecking  of 
her  trunk  at  that  intermediate  point  in  con- 
sequence of  an  exercise  of  that  choice  does 
not  constitute  a  new  contract  on  the  part  of 

'  the  company,  but  that  act  must  be  held  to 


have  been  done  in  pursuance  of  the  original 
agreement  Wis,  Supreme  Ct.  1867,  Candee 
f>,  Pennsylvania  R  R  Co.  21  Wi$.  582. 

591.  LiabiUty  for  t^Jories.  A  railrosd 
company  are  responsible  for  an  injury,  sos- 
tained  by  a  passenger  on  their  cars,  in  con- 
sequence of  the  careless  management  of  a 
switch,  by  which  another  railroad  connectB 
with  and  enters  upon  their  road,  although 
the  switch  is  provided  by  the  proprietors  of 
the  other  road,  and  attended  by  one  of  the 
servants,  at  the  expense  of  such  other  com- 
pany. Mass.  Supreme  Ct,  1849,  McElroy  •. 
Nashua  &  Lowell  R  R  Corp.  4  Cush,  400. 

592.  A  railroad  company  is  responsible 
for  an  injury  occasioned  by  want  of  proper 
care  and  prudence  on  the  part  of  its  servants 
in  the  management  of  a  train  which  is  under 
their  exclusive  care,  direction,  and  control, 
although  the  train  belongs  to  another  g(»ii- 
pany.  Mass.  Supreme  Ct,  1861,  Fletcher  fi 
Boston  &c.  R  R  Co.  1  AUeriy  9. 

598.  A  railroad  company,  which  grants 
the  use  of  its  road  to  another  company,  is 
responsible  for  accidents  caused  to  passen- 
gers which  it  itself  carries,  by  the  negligence 
of  the  trains  of  the  other  company  thus  nm- 
ing  by  its  permission.  U.  S,  &ipreme  CL 
1867,  R  R.  Co.  c.  Barron,  5  WaU.  90. 

594.  The  undertaking  of  a  company  in 
carrying  the  owner  of  a  drove  of  cattle  in  a 
car  provided  for  the  purpose  in  the  cattle 
train  is  only  that  of  ordinary  passenger  car- 
riers, and  does  not  render  them  liable  for 
injuries  to  the  person  occurring  on  the  track 
of  another  road  over  which  the  trains  of  both 
companies  run,  and  solely  by  the  &ult  of  the 
other  company.  Vt,  Supreme  CL  1857,  Spra- 
gue  «.  Smith,  29  Vt  (8  Wms.)  42t 

5.  Contracts  hetv>eendtff'erentc(»npaKiM. 

595.  An  agreement  that  a  railway  company 
shall  work  a  particular  line  of  railway  be- 
longing to  another  company  and  that  the 
property  and  plant  shall  be  handed  over  for 
that  purpose,  implies  a  delegation  of  poweca 
which  cannot  be  made  or  accepted  without 
authority  of  parliament*      Vice  Chtmcery^ 

*  In  such  a  caM  the  court  will  noi  Interfere  tourisl  dfbcr 
of  the  puttee  In  obtaining  a  collateral  benefit,  whldi  Ike 
agreement  wonld  give,  or  aid  them  in  any  maniMr  vliiek 
would  promote  the  ot^ject  of  the  agfeement^  Vie^  (%an,  CL 
1608,  Gnat  Northern  Rallw.  Cow «.  Baakcra  Oonntlet  BaQw. 
Co.  IS  Sn^  ^  db  ^.  SS4 ;  9  iTtrre,  800 ;  81  Lav  fT.  2f.  & 
88T. 
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1852,  Winch  9.  Birkenhead  &G.  Railw.  Co. 
13  Eng,  X.  d  Eq.  606;16/tfn  1085.  Com- 
pare Shrewsbury  &c.  Railw.  Co.  «.  London 
&c.  Railw.  Co.  21  Eng.  L.  &  Eq,  319 ;  John- 
son f>,  Shrewsbury  &c.  Railw.  Co.  19  Jd,  684 ; 
Beman  v.  Rufford,  1  /9if».  N.  8.  550;  15  Jur, 
914;  20  Law  J.  If.  S.  537;  East.  Anglian 
Kailway  Co.  v.  Eastern  Counties  Railway 
Co.  7  Eng.  Law  &  Eq,  505;  21  Law  J.  N.  8. 
23. 

596.  Conneetion*  Railroad  corporations 
may  make  a  connection  of  their  lines  by  virtue 
of  a  contract  mutually  entered  into  between 
them,  or  under  the  provisions  of  a  statute 
authorizing  such  connection.  If  the  connec- 
tion be  under  a  contract,  its  continuance  in 
certain  cases  will  be  enforced  in  equity.  But 
where  the  contract  is  terminated  by  the  par- 
ties, equity  will  not  interfere  to  enforce  its 
performance.  Me.  8upreme  CU  1864,  An- 
droscoggin t  Kennebec  R.  R  Co.  «.  An- 
droscoggin R.  R.  Co.  52  Me.  417. 

597.  Use  of  track*  It  is  competent  for 
the  Legislature  to  authorize  one  company  to 
use  any  portion  of  a  railroad  track  owned  by 
another  company,  upon  making  due  compen- 
sation.* N.  V.  Supreme  Ct.  1864,  Matter  of 
Keir,  42  Barb.  119. 

598.  An  agreement  between  two  railway 
companies  that  one,  instead  of  constructing 
a  separate  track  into  the  city  which  formed 
the  terminus  of  both  lines,  should  come  in  on 
the  track  of  the  other,  upon  certain  stipula- 
tions as  to  the  payment  for  the  traffic  of  the 
new  line,  may  be  construed  as  not  confined 
to  the  original  limits  of  such  new  line ;  but 
upon  its  subsequent  extension  and  the  intro- 
duction of  branches  and  a  change  in  the 
name  of  the  corporation,  it  may  be  held  to 

But  an  Agreement  to  apply  to  parliament  for  the  neoea- 
tary  powers  la  Innocent.  V.  OlCL  1808,  Winch  v.  Birken- 
head Ac.  Railw.  Co.  5  2>«  Ow  <fi  A  568;  18  Bngl. L.  A  Eq, 
006;  16«/tir.l085. 

*  As  to  tlie  effect  of  inch  a  atatute,— eee  Nangatnck  R.  R. 
Co.  T.  Waterbury  Batton  Ca  24  (7m»».  468. 

Where  the  court  are  authorised^  (as  under  the  Maasa- 
chosetta  statute)  to  aiq>oint  eommisaioners  to  detennine  the 
terma  upon  which  conneetfng  railroad  eoxporationa  shall 
tranf port  each  others  passengers  and  freight,  it  is  proper 
for  the  commissioners  to  report  their  award  to  the  court, 
thAt  it  may  superrlse  and  control  their  proceedings ;  but  if 
It  be  found  that'  they  b«Te  acted  within  the  scope  of  their 
aathority  and  fiilfllled  their  duty,  the  court  will  not  examine 
the  questions  which  they  determined,  and  review  their  dis- 
cretion. Ma9%,  Suprems  Ct.  1860,  Beaton  k  Worcester  R. 
R.  «.  Western  B.  R.  14  Oray,  208. 

As  to  what  matters  the  award  may  Indude,— see  also 
Lexington  k  West  Cambridge  R.  R. «.  Titcbborg  R.  R.  Co.  14 
6yoy,2<«. 


apply  to  the  whole  of  such  increased  traffic* 
Eacch.  1854,  East  Lancashire  Railw.  Co.  v. 
Lancashire  &  Yorkshire  Railw.  Co.  25  Eng. 
L.  A  Eq.  465;  9  Exek.  501;  28  Law  J.  N.  8. 
157. 

599«  A  connection  made  by  one  company 
with  another  line,  under  authority  which  the 
legislature  reserved  the  power  to  grant,  is 
not  necessarily  permanent  on  the  part  of  the 
company  making  it,  although  the  ott^er  com- 
pany on  the  faith  of  it  makes  expensive  and 
permanent  arrangements  to  accommodate  the 
enlarged  business.  Mosb,  Bupreme  Ct.  1850, 
Boston  &  Lowell  R.  R.  Co.  9,  Boston  &  Maine 
R  R.  Co.  5  Cuek.  875. 

600.  An  agreement  between  two  railway 
companies,  which  provides  for  an  inter- 
changeable use  of  the  road  of  each  on  cer- 
tain specified  terms,  need  not  be  by  deeds, 
and  may  be  permanent  rather  than  a  revo- 
cable license,  although  it  contains  words  of 
grant  to  the  company  only,  and  not  words  of 
succession.  F.  Ohan.  Ct.  1851,  Great  North- 
em  Railw.  Co.  V.  Manchester  &c.  Railw.  Co. 
10  Eng.  L.  A  Eq.  11',  ^  Be.  Gex  <fe  8.  188 ; 
16  Jut.  146. 

601.  Joint  regulation  of  traffic  A  con- 
tract between  two  railroad  companies  whose 
routes  connect,  fixing  the  rates  on  both  lines 
for  transportation,  is  not  invalid  as  conveying 
away  part  of  their  franchises.t     U.  8.  Cire. 

*  But  as  to  use  of  a  station  compare  London,  Brighton  Ac. 
Railw.  Co.  V.  London  k  Southwestern  Railw.  Co.  5  Jur.  If. 
S.Wi\  28  Law  J.  Jf.  &  2S1\  7  Week, Btp.  601;  4i>« 
Gem  4  J.  862 ;  88  Law  Times,  246. 

When  an  agreement  as  to  the  terms  of  passing  oyer  or 
along  each  other  lines  has  been  entered  Into  between  rail- 
way companies,  the  parties  will  be  bound  by  the  terms  of 
the  contract,  notwithstanding  section  92  of  the  Railways* 
Clauses  Consolidation  act,  which  gives  all  companies  and 
persons,  the  right  to  use  railways,  upon  the  payment  of  the 
tolls  deinandable.  Vtee  Chancery ^  1852,  Great  Northern 
Railw.  Co.  9.  Eastern  Counties  Railw.  Co.  9  Hare^  806 ;  12 
SngL  L.  A  Eq.  224;  21  Law  J.  N,  8.  887. 

Construction  and  effect  of  peculiar  statntea  and  cco- 
tracta  authorldng  one  railroad  corporation  to  use  the  track, 
Ac,  of  another.  Lowell  k  Lawrence  R.  R.  Co.  «.  Boston  k 
Lowell  R.  R.  Corporation,  7  Gray,  27;  Great  Northern 
Railw.  Co.  V.  Eastern  Counties  Railw.  Co.  12  Eng.  L.  <6  Eg. 
224 ;  9  Bare,  806 ;  Lancashire  Ac.  Railw.  Ca  v.  East  Lan- 
cashire Railw.  Co.  86  Enff.  L.AEq.BL 

t  By  an  agreement  between  the  appellant  and  another 
railroad  company,  the  former  was  to  appoint  an  agent 
whose  duty  It  should  be  to  receive  and  collect  freight,  to  sell 
all  passenger  tickets,  and  to  receive  the  revenues  accruing 
from  the  Joint  operationBof  the  two  companies, — ffeld^iheX 
by  this  agreement  there  was  no  partition  of  the  agency  as 
to  the  sales  of  through  tickets  over  both  roads,  and  that  the 
appellant  was  responsible  for  the  manner  In  which  this  agent 
discharged  his  duty  In  the  sale  of  such  tickets.  Md.  Ct  nf 
Appeals^  1860,  Northern  Central  R.  R.  Co.  «.  SchoU,  Itt 
ird.88t 
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Ct,  (Ind.)  1858,  Columboa  &c.  R  R  Co.  v, 
Indianapolis  &c.  3*  R  Co.  5  McLean^  450. 
Compare  Shrewsbory  &  Birmingham  Railw. 
V,  London  <&c.  Bailw.  9  Sng.  L,  A  Eg,  894; 
2  Mam.   d  G,  824;  4  JEhig,  Bailw.  C.  518. 

Otherwise  of  a  contract  restraining  one 
company  from  continuing  its  road  beyond  a 
certain  point.  Hartford  &  New  Haren  R  R 
Co.  D  New  York  &  New  Haren  R  R.  Co.  8 
Mobertso^  411. 

602.  CoTenant  to  stop  trains.  Acoyenant 
by  one  of  two  intersecting  railway  companies 
to  stop  their  trains  at  the  junction,  passes 
with  a  lease  of  their  railway  made  by  the 
company  coyenantee,  as  beneficial  to  the  les- 
sees, since  it  affects  the  temporary  enjoyment 
of  the  estate.  Exch.  1858,  West  London  B. 
R  Co.  «,  London  &  North  Western  R  R  Co. 
18  Eng.  L.  <&  Eq.  481;  11  0<w*.  JB.  827;  22 
Law  J.  N.  8.  117 ;  17  Jur.  117. 

IX.   LlABlXnT  FOB   NEGLIGEHSrOE.* 

608.  A  corporation  is  liable  eyen  for  torts 
committed  by  their  agents,  or  seryants,  within 
the  apparent  scope  of  their  authority,  or  in 
the  pursuit  of  the  general  purpose  of  the 
charter,  or  where  the  departure  from  the 
general  scope  of  the  charter  powers  is  not 
such  as  to  be  notice  to  all,  that  the  agent  is 
departing  from  the  proper  business  of  the 
corporation.  Vt.  Supreme  Ct.  1866,  Jones  t>. 
Western  Vermont  Railw.  27  Vt.  899 ;  fi.  P. 
Pa.  Supreme  Ct.  1866,  Lackawanna  &  Blooms- 
burg  R  R  Co.  V.  Chenewith  52  Pa.  St.  882. 

604*  To  hold  a  railroad  company  res- 
ponsible for  accidents  occasioned  by  the  neg- 


*  Bo  for  as  the  llAbllHy  of  railroad  oompaxdeB  for  li^uries 
caoMd  by  their  trains  depoids  merely  upon  the  application 
of  tiioM  general  nzles  of  law  which  give  damages  for  Injuries 
caund  by  negUgenoe,  it  is  not  within  the  scope  of  the  present 
work  to  present  It  ftally,  bnt  the  cases  In  the  text  Lndloate  the 
general  principles  in  thdr  relation  to  corporate  character ; 
and  the  following  reference  to  other  cases  of  particular 
classes  may  also  be  serviceable : 

Excessive  speed,  around  curve  and  tiironf^  out.  Beeves 
«.  Delaware  Ac  R.  R.  Co.  80  Pa.  St.  464. 

Obstruction  of  view  of  track  by  cars  standing  on  Ude 
track.    Burton  v.  Philadelphia  Ac.  R.  R.  Ca  4  Barr.  808. 

Too  heavy  trains.  [1  Carr.  A  P.  261 ;  1  McLean  6S1 ; 
AngeU  on  carriers,  See.  602.]  Central  M.  T.  R.  R.  Oo.  «. 
RocfcafeUow,  17  7/2.641. 

Omission  to  give  warning  of  starthig.  Lnoas  r.  New  Bed- 
ford A  Taunton  R.  R.  Ga  6  (?roy,  64 

Fright  of  animals.  Bordentown  A  &  Amboy  Turnpike  «. 
Camden  A  Amboy  R.  R.  Co.  2  Barr.  814 ;  Burton  «.  Phila- 
delphia Ac.  R.  R.  Ca  4  Jd.  262 ;  Peru  Ac.  R  R.  Co. «.  Has- 
kett,  10  Ind.  409 ;  Roberts  «.  Great  Western  Railw.  Go.  4  C. 
JS.y^.3.  606;  Manchester  Ac  Railw.  Go.  v.  Fullerton,  14 
Jd.64. 


ligence  of  its  agents,  it  is  not  essential  to 
show  that  the  injoiy  resulted  from  the  direct 
action  of  the  company,  in  its  corporate  capa- 
city. A  corporation  necessarily  acts  throngli 
the  instromdntality  of  its  officers  and  agents; 
and,  if  not  prohibited  by  charter,  may  dele- 
gate its  authority  to  them,  so  &r  as  may  be 
necessary  to  effect  the  pmposes  of  its  crea- 
tion. ThaSj  a  superintendent  rested  with 
the  whole  control  of  the  trains,  and  all  ar- 
rangements connected  therewith,  may,  bj 
negligence  or  improper  orders,  render  the 
company  liable.  Tenn.  Supreme  OL  1859, 
Washburn  «.  Nashville  &  Chattanooga  R  R 
Co.  SHead,  688. 

605*  Acts  of  a  driver  or  brakeman  on 
the  car  of  a  street  railroad  in  assisting  pas- 
sengers to  get  upon  the  car,  are  deemed  with- 
in the  Bcape  <of  his  employment  by  the  com- 
pany ;  and  the  company  are  liable  for  the  0(»i- 
sequencea  of  any  negligence  in  the  manner 
in  which  they  are  performed.  N,  T.  CL  of 
Appeals,  1862,  Drew  o.  Sixth  Avenue  R  R 
Co.  26  N.  T.  49. 

606.  Liability  as  to  eontractors'  work. 
A  railroad  corporation  is  liable  for  trespasses 
committed  by  their  contractors  while  ope- 
rating the  road  in  the  process  of  constroc- 
tion.  lU.  Suprems  Ct.  1859,  Chicago  &  Rock 
Island  R  R  Co.  «.  Whipple,  22  lU.  105. 

007.  The  company  are  liable  for  the 
negligence  of  the  servants  of  a  contzactor 
who  has  undertaken  to  make  a  secHon  of 
the  road  for  a  stipulated  sum,  and  who  em- 
ployed his  own  servants;  for  the  work  is 
done  for  the  benefit  and  xmder  authority  of 
the  company  and  by  their  direction.  [1  Boa. 
P.  403.]  Mom.  Supreme  Ct.  1839,  Lowell  c. 
Boston  &  Lowell  R  R  Co.,  28  Pick.  24; 
lU.  Supreme  Ct.  1859,  Illinois  Ac.  R  R  Co. 
V.  Finnigan,  21  lU.  646.  See  also  Stone  e. 
Chesliire  R  R  Co.  19  N.  H.  427;  Virginia 
&C.  R  R  Co.  «.  Sanger,  15  QratL  280. 

To  the  contrary,  Eaoch.  1849,  Reedie  r.  The 
London  &  North  Western  Railway  Co.  4  JSzdL 
244 ;  6  Eng.  Baiko.  Caeee  184;  20  L.  J.  Exdu 
65 ;  Vt.  Supreme  Ct.  1855,  Clark  r.  Yennont 
&  Canada  R  R  Co.  28  Vt.  103 ;  1856,  Town 
of  Pawlet  i>.  Rutiand  &  Washington  R  R 
Co.  28  Vt.  297. 

608.  The  paramonnt  duty  of  a  miboad 
company  through  its  agents  intrusted  with 
the  conduct  of  a  train,  is  to  look  to  the  safety 
of  persons  and  property  thereon;  subordi- 
nate to  which  is  the  duty  to  avoid  unneces- 


LiabiUiy  far        [  RAILEOADS.]        Negligence. 


671 


■uy  injury  to  animalB  straying  upon  the 
road.  Ky,  Ct,  of  AppedU^  1859,  Loaisville 
&c.  R  R.  Co.  «.  Ballard,  2  Met.  177. 

609,  Bemote  eanises.  KegHgence,  the 
immediate  result  of  which  is  merely  that 
-which  the  compaiiy  would  have  lawfbl  right 
to  do  intentionally — e,  g.  the  negligent  mia- 
placement  of  a  switch,  by  reaAon  of  which 
the  train  was  run  on  a  side  track,  which  the 
company  had  a  right  to  run  upon,— does  not 
render  the  company  liable  for  an  injury  caus- 
ed while  running  upon  such  side  track,  un- 
less the  manner  of  running  the  train  was  neg- 
ligent Iridi  Supreme  Ct.  1850,  Indiana  &c. 
R  R.  Co.  V.  Hudelson,  13  Ind,  825. 

610.  Aggrayation  of  ineTitable  acci- 
dent. The  corporation  may  be  liable  for  a 
death,  notwithstanding  the  impossibility  of 
entirely  preventing  the  accident,  if  the  engi- 
neer could  have  stopped  the  engine  in  time  to 
have  spared  life  N.  T.  Ct  of  AppeaU  1861, 
Bernhardt  t^.  Rensselaer  &  Saratoga  R  R 
Co.  28  Eino.  Pr,  166. 

61  !•  Crossings.  The  proprietors  of 
railroads,  when  running  their  engines  over 
crossings,  are  bound  to  exert  reasonable  care 
and  diligence,  to  prevent  injury  therefrom  to 
travelers  on  the  road  crossed.  Mom.  Supreme 
Ct.  1848,  Bradley  t^.  Boston  &  Maine  R.  R 
2  Cueh.  580;  Ga.  Supreme  Ct  1858,  Augus- 
ta &  Savannah  R.  R.  Co.  v.  McEImurry,  24 
Oa,  75;  Oa,  Supreme  Ct,  1855,  Macon  & 
Western  R  R  Co.  v.  Davis,  18  Oa.  670;  S. 
R  1856,  Central  R  R  &c.  Co.  v,  Davis,  10 
Go,  437.  See  also  Barrett  v.  Midland  Rail- 
way Co.  1  Fo9t  d  F.  361. 

612.  Distance  between  trains.  The  rules 
which  regulate  the  distance  at  which  trains 
shall  nm  from  each  other  on  a  railroad,  are 
intended  solely  for  the  protection  of  the 
property  of  the  company,  and  the  safety  of 
their  employees  and  passengers,  and  not  for 
persons  who  may  be  traveling  along  the 
highway ;  and  no  inference  of  negligence 
can  be  drawn  frx>m  the  proximity  of  trains,  in 
an  action  to  recover  damages  for  an  injury 
done  to  a  person  whOe  croRsing  the  railroad 
track  at  a  place  not  known  or  used  as  a 
public  crossing.  Pa.  Supreme  Ct.  1864,  Phil- 
adelphia &  Reading  R  R  Co.  «.  Spearen, 
47  Pa.  St.  300. 

61S.  General  roles  as  to  eontribatory 
negligenoe.  The  general  rule  is,  that  where 
the  parties  are  mutually  in  fault,  or,  in  other 
words,  where  neg^ig:nce  of  the  same  nature, 


fa  each  party,  has  cooperated  to  produce  the 
iiguiy,  the  party  sustainii^  the  loss  is  with- 
out remedy;  but  this  rule  is  subject  to  the 
following  qualifications : 

1.  The  ii\jured  party,  although  somewhat 
in  fault,  may  recover  for  an  iigury  which 
could  not  have  been  avoided  by  ordinary 
care  on  bis  jMurt 

2.  Where  defendant's  negligence  is  the 
proximate  cause  of  the  ii^jury,  but  that  of 
the  plaintiff  only  remote,  consisting  of  some 
act  or  omission,  not  occurring  at  the  time  of 
the  injury. 

8.  Where  a  party  has  in  his  custody  or 
control  dangerous  implements,  or  means  of 
injury,  and  negligently  uses  them,  or  places 
them  in  a  situation  unsafe  to  others,  and 
another  person,  although  at  the  time  even  in 
the  commission  of  a  trespass,  or  otherwise 
somewhat  in  the  wrong,  sustains  an  injury. 

4.  Where  the  plaintiff,  in  the  ordinary 
exercise  of  his  own  rights,  allows  his  prop- 
erty to  be  in  an  exposed  and  hazardous  po- 
sition, and  it  becomes  injured  by  the  neglect 
of  ordinary  care  and  caution  on  the  part  of 
the  defendant,  he  is  entitled  to  reparation, 
because  although  by  neglect  he  took  the 
risk  of  iiyury  by  mere  aeddent,  he  did  not 
thereby  discharge  the  defendant  from  the 
duty  of  observing  ordinary  care  and  pru- 
dence.*    0.  Supreme  Ct.  1854,  Kerwhacker 


*  What  ooDstltntes  negligence  on  the  port  of  a  pnwer  by 
at  a  croaslng.  Macon  k  Western  R.  R.  Co, «.  Whm,  19  Oa. 
440.  Johnson  «.  Hndson  R.  R.  Go.  6  Dutr^  088;  afBrmed, 
20  N.  F.  66  ;  Chicago  Ac.  R.  R.  Co.  «.  StUl,  19  lU.  409. 
Brooks  «.  BuflUo  k  Niagara  FaiU  R.  R.  Co.  27  Barb.  662, 
note.  Biendril  9.  Buffalo  k  State  Line  R.  R.  Co.  27  Id.  682, 
note,  llackey  «.  N.  T.  Central  R.  R.  Co,  Id.  62K  Reeres 
«.  Delaware  Ac.  R.  R.  Co.  80  Pa.  iS«.  464.  Milwaukee  k 
Chicago  R.  R.  Co.  «.  Hunter,  11  WU.  160.  Redf.  on  Railw. 
894.  EvansTllle  &c.  R.  R.  Co.  9.  LowdermUk,  15  Ind.  120. 
Ohio  *o.  R.  R.  Co.  «;  Golletl,  Id.  4gl.  Bleseigel  «;  N. 
T.  Central  R.  R.  Co.  88  Barb.  429.  Wilda  «.  Hudson  River 
R.  R.  Co.  29  N.  T.  815.  Newson  9.  N.  T.  Central  R.  R.  Ca 
Id.  888.  Ernst  «.  Hudson  River  R.  R.  Co.  24  How.  Pr. 
97,  reverving  8.  C.  82  Barb.  150;  19  ff&w.  Pr.  905.  Kel- 
ler V.  N.  T.  Central  R.  R.  Co.  24  Hw>.  Pr  172.  North 
Pennsylvania  R.  R.  Co. «.  Heiltnan,  49  Fa.  St.  60.  Baxter 
9.  Second  Av.  R.  RCo.  80  IIow^  Pr.  219.  Biesiegel «.  N.  T. 
Central  R.  R.  Co.  81  Id.  181.  Phelps  v.  Wait  80  N.  Y.  78; 
Catawissa  R.  R.  Co. «.  Armstrong,  49  Pa.  BL  186.  Ernst 
«.  Hudson  River  R.  R.  Co.  85  IT.  F.  9;  8  Abb.  Pr.  IT.  8. 
82 ;  82  How.  Pr.  61.  Renwlck  «.  N.  T.  Central  R.  R.  Go. 
86  ^.  T.  182.  Beialegel  «.  The  Same,  84  Id.  622.  Ments 
9.  Second  Av.  R.  R.  Co.  2  Bob.  866.  Baxter  «.  The  Same, 
8  Id.  610.    Galena  Ac.  R.  R.  Co.  v.  Dill,  22  lU.  864. 

Slaves  asleep  on  the  track.  Felder  «.  Raihroad  Ca  2 
MoMuU.  408;  Herring  «.  Wilmington  Ac.  R.  R.  Co.  10 
Ir^d.  402.  SichaidsoD  «.  The  Same,  8  Rich.  12a  And 
see  Sms  «.  Macon  Ac.  R.  R.  Co.  28  Oa.  98. 

Chlldrsiu    Ranch  o.  Lloyd,  81  Pa.  St.  858.    Pennsylva- 
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V.  G.  0.  &C.  B.  R  Co.  8  Ohio^m.Vt%,  Ap- 
proved, Conn,  Supreme  Ct,  1858,  Isbell  «. 
New  York  &c.  R  R  Co.  27  Conn,  898. 

614*  Injuries  of  seironts.  Though  it  is 
the  duty  of  a  railroad  company  to  ezerdse 
all  reasonable  care  in  procuring  for  its  ope- 
ration, sound  machinery  and  faithftil  and 
competent  employees,  and  though  they  are 
liable  to  their  servants  for  the  neglect  of  this 
duty,  yet,  after  such  duty  has  been  dis- 
charged, they  are  not  liable  to  a  servant  for 
the  injuries  occasioned  by  the  neglect  of  any 
of  his  co-servants  employed  in  the  same 
general  business  of  operating  the  road.*  Md, 
Ct.  of  Appeals,  1868,  O^Connell  v.  Baltimore. 
&  Ohio  R  R  Co.  20  Md.  212;  8.  P.  Ind 
Supreme  Ct,  1858,  Indianapolis  &  Cincinnati 
R  R  Co.  V.  Love,  10  Ind,  554 ;  Indianapolis 
&  Cincinnati  R  R  Co.  v,  Klein,  11 
Id,  88;  Ohio  Supreme  Ct,  1856,  Mad 
River  &  Lake  Erie  R  R    Co.  v.  Barber, 


nU  B.  B.  Co.  Kelly,  Id.  873.  Walte  «.  North  Eastern 
Rallw.  4  Jur.  N.  &  1800;  97  Law  J.  N.  &  417.  Wright 
€.  Maiden  ft  Melrose  R.  R.  Co.  4  AUsn,  288.  Mmngam  «. 
BrooUyn  Ci^  R.  B.  Co.  86  Barb.  280. 

Persons  of  defective  powers.  Cleveland  fte.  R.  R.  Co.  v. 
Terry,  8  Ohio  8t.  570. 

Fright  Macon  fta  R.  R.  Co.  «.  Wlmi,  26  (?d.  260. 
Vllds  V.  Bndson  River  R.  R.  Co.  88  Barb.  008. 

Lack  of  brakes.  Owen  «.  Hndson  River  R.  R.O0.  7  Btme. 
829. 

Lack  of  bells  and  lights  on  horse  oar.  Johnson  «.  HimI> 
son  River  R.  R.  Ca  20  ^.  Y.  66^ 

*  The  cases  are  conflicting  npon  several  points  In  the  ap- 
plication of  this  rule  to  Railroad  trafBc 

As  to  who  are  denned  to  be  in  the  servloe  of  the  com- 
pany, within  the  mIe,^«oinpare  Ryan«.  Cumberland  Valley 
B.  R.  Go.  28  Pa.  iSt  884;  LitUe  SchuylkUl  Nav,  ftc.  Co.  9. 
Norton,  24  Pa.  St.  465 ;  Fltzpatrick  v.  New  Albany  ft  Bakm 
R.  R.  Co.  7  Ind.  (P&rt)  486;  Degg  «.  Midland  Rallw.  Co. 
40  Kng.  L.  A  Eq.  876;  Russell  9.  Hudson  River  R.  R.  Co. 
17  IT.  Y.  184;  Ohio  ft  Mississippi  R.  R.  Co.  v.  Tindall,  18 
Ind.  866 ;  Toang  «.  N.  T.  Central  R.  R.  Ca  80  Barb.  229; 
Seaver  t.  Boston  ft  Maine  R.  R.  Co.  14  Oray^  466;  Ohio  ft 
Mississippi  R.  R.  Co. «.  Muhllng,  80  7^  0;  Oilman  «.  Bsat- 
em  R.  R.  Co.  10  AlUn^  288 ;  Tunney  9.  Midland  Rallw.  Co. 
1  L.  a.  291;  12«A(r.  N.  S.  091. 

Whether  It  makes  any  dlfferenoe  that  the  lojured  servant 
was  subordinate  to  (he  one  whose  negligence  caosed  the  In- 
jury,—compare  Hayes  «.  Western  R.  R.  Ca  8  Owh.  270 ; 
Utile  Miami  R.  R.  Co.  9.  BtevBC*,  20  Ohio,  415;  Cleve- 
land ftc.  R.  R.  C8.  9.  KeaiTi  8  Ohio  St.  201;  Louis- 
ville ft  Nashville  R.  R.  Co.  «.  Collins,  2  2>m«.  114;  Sheiman 
9.  Rochester  ft  Syracuse  R.  R.  Ca  17  Jf.  Y.  168;  Hard  9. 
Vermont  ft  Canada  R.  R.  Co.  82  Ft  478;  Thayer  9.  8k 
Louis,  Alton  ft  Terre  Haute  R.  R.  Co.  22  Ind.  26;  Pitts- 
burg, Fort  Wayne  ft  Chicago  Rallw.  Co.  9.  Devinn^,  17 
Ohio  St  197. 

Effect  of  negltgenoe  or  laches  of  the  perstm  ii^ared.  Skip 
9.  Eastern  Counttes  Rallw.  Co.  24  Ifng,  L.  db  Eq.  896.;  28 
Zotr  J.  J^.  /&  28;  2  Own.  L.  Rvp.  186;  McMillan  9. 
Saratoga  ft  Washington  R.  R.  Ca  90  Barb.  449;  Mad. 
River  ft  Lake  Brie  R.  R.  Co.  9.  Barber,  6  OMo  St.  541 ; 
Moss  9.  Johnson,  22  722.  688;  Snow  9.  Housatonic  R.  R. 
Ca  8  AUmy  441 ;  Rowland  9,  Cannon,  85  Qa,  106. 


5  Ohio  St.  541 ;  lU,  Supreme  Ct.  1859,  Mos 
f^.  Johnson,  22  lU,  688;  Pa.  Supreme  CL 
1867,  Weger  v.  Pennsylvania  R  R  Co.  55 
Pa.  St.  460;  La.  Supreme  CL  1851,  Hnbgli 
V,  New  Orleans  &c.  R  R  Co.  6  Zo.  Ann.  495; 
Meeh.  1850,  Hutchinson  t.  The  York,  New- 
castle &  Berwick  Railw.  Co.  5  Bxeh.  848;  14 
Jur.  887;  19  L.  J.  Exch.  296;  6  Eng.  UaOw, 
aw.580. 

But  compare  Snow  «.  Housatonic  R  R  Ca 
8  AUen,  441 ;  Harrison  «.  Central  R  R  Co, 
81  N,  J.  298. 

615*  A  railroad  corporation  is  bound  to 
provide  proper  road,  machinery  and  equip- 
ment, and  proper  servants.  This  must  be 
done  through  appropriate  officers.  If,  acting 
through  appropriate  officers,  it  knowingly 
or  negligently  employs  incompetent  servants, 
it  is  liable  for  an  injuiy  occasioned  to  a 
feUow  servant  by  their  incompetency.  If  it 
continues  in  its  employment  an  incompetent 
servant  after  his  incompetency  is  known  to 
its  officers,  or  so  manifest  that  its  officers, 
using  due  care,  would  have  known  it,  such 
continuance  in  employment  is  as  much  a 
breach  of  duty  and  a  ground  of  liability  as 
the  original  employment  of  an  incompetent 
servant  Mom,  Supreme  Ct.  1866,  Oilman  f. 
Eastern  R.  R  Co.  18  AUen^  433. 

OlO*  The  rule  that  a  servant  cannot  re- 
cover applies  only  where  the  action  is  brought 
for  an  injury  to  a  servant  or  agent  against 
the  company  by  whom  such  servant  wts 
himself  employed.  N,  T.  Ct^  of  Appeah, 
1859,  Smith  «.  N.  Y.  &  Harlem  R  R  Co.  19 
Jf.  T.  127 ;  Vt.  Supreme  Ct.  1855,  Sawyer  f. 
Rutland  &  Burlington  R  R  Co.  27  Vt.  870 ; 
Pa.  Supreme  Ct.  1865,  Catawissa  R  R  Co.  c. 
Armstrong,  49  Pa,  StlSQ;  Exeh,  1866 ;  War- 
burton  V.  Great  Western  Railw.  Co.  86  Law 
J.  N.  S.  Exch,  9;  15  Week.  Sep.  108;  15  Lav 
Times  N.  S.  861 ;  2  Z.  iZ.  Exeh.  80. 

617.  Yiolation  of  statute.  Though  the 
failure  of  a  railroad  company  to  comply  with 
the  duties  prescribed  by  statute  does  not  ne- 
cessarily make  it  liable  for  damages,  it  still 
constitutes  a  prima  fa^  case  of  want  of  due 
diligence.*     Oa.  Supreme  Ct.  1853,  Augusta 

6  Savannah  R  R  Co.  v.  McElmuny,  24  Go. 
75. 


*  dTU  action  for  dsAtult  wUch  Is  pnnWiaMt  hf  pcnaltj. 
Brown  9.  Bol&ao  k  State  Line  R.  R.  Co.  22  JT.  F.  Ml ;  Jet- 
ter  9,  N.  T.  k  Harlem  R.  R.  Co.  2  f  eyes,  154. 
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&ATXFI0ATION, 

1.    CorporatioDB  may  ratify.    Upon  the 
application  of  the  general  nUe  of  the  law 
of  agency,  that  acts  of  an  agent,  although 
unauthorized,   and  therefore  not  originally 
binding  upon  the  principal,  may  be  rendered 
obligatory  upon  him  by  a  subsequent  rati- 
fication, to  the  acts  of  agents  of  corporations,* 
— see  Essex  Tump.  Corp.  «.  Collins,  8  Man, 
329;  Hayden  «.  Middlesex   Tump.    Corp. 
10  Ma9».  403;    Salem  Bank  a,  Gloucester 
Bank,  17  Mom,  28;  White  t>.  Westport  Cotton 
Manu£  Co.  1  Pick,  220 ;  Burrill  v.  Nahant 
Bank,  2  Mete,  167 ;  Bulkley  t,  Derby  Fishing 
Co.  2  Conn,  252;  Witte  v.  Same,  Id,  260; 
Church  V.  Sterling,  16  Conn,  888;  Baker  f. 
Cotter,  47  Me,  236 ;  Whitwell  v,  Warner,  20 
Vt,  425;  Bank  of  Pennsylvania  t».  Reed,  1  WatU 
A  8, 101 ;  Fox  V.  Northern  Liberties,  8  Id,  103; 
New  Hope  &  Delaware  Bridge  v,  Phcenix 
Bank,  3  K  T,  (3  Comtt.)  156;  Emmet  t^. 
Reed,    8   J^    F.   (4  8eld,)    312;    Hoyt  v. 
Bridgewater  Copper  Mining  Co.  2  Burlst,  Oh. 
253 ;  Durar  v.  Insurance  Co.  4  iV.  J,  171 ;  City 

of  Detroit  v,  Jackson,  1  Dougl,  (Mich,)  106; 
Merchants  Bank  v.  Central  Bank,  1  KeUey, 

428 ;  Everett  v.  United  States,  6  Ala,  (Port.) 
166 ;  Stuart  v,  London  &  Northwestern  Rail- 
way Co.  15  Beaf},  518 ;  10  Eng.  L,  &  Eq,  67; 
Maclae  v,  Sutherland,  Z  SU.  A  B.\\2fi  Eng, 
L.  A  Eq,  92 ;  Ridley  c.  Plymouth  &c.  Grind- 
ing and  Baking  Co.  2  Esxh,  711 ;  Bargate  «. 
Shortridge  5  H.of  L.  Caa,  297 ;  31  Eng,  L, 
AEq,  4A, 

2.  Where  a  company  acts  upon  and 
thereby  ratifies  a  parol  agreement  entered 
into  by  their  chairman,  they  are  bound  by  it, 
though  their  deed  of  settlement  requires  that 
such  contracts  should  be  signed  by  three  di- 
rectors. Exeh,  1856,  Renter  «.  Electric  Tele- 
graph Co.  6  EUU  <£  J?.  841 ;  87  Eng.  Law  & 
Bq.  189. 

Upon  the  general  grounds  upon  which 
contracts  are  held  obligatory  upon  corpora- 
tions, notwithstanding  irregularities,  infor- 
malities, want  of  power,  &c.,  in  making  them, 
— see  Contracts. 

$•  Although  a  vote  passed  at  a  meeting 
of  directors  to  do  a  certain  thing,  is  void  be- 
cause of  there  not  being  a  sufficient  number 
of  directors  present,  it  may  nevertheless  be 
afterwards  ratified.  Thus,  if  less  than  a  quo- 

*Tb6  offleeri  of  an  aModallon  are  nol  competent  to  ral- 
Ifj  thdr  own  uoMilhorlMd  Mt  MUik,  Supreme  CL  18(X), 
Hotehin  v,  Kent,  8  Mich.  6S6. 
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nun  of  directors  of  an  insurance  company 
vote  to  allow  certain  losses,  a  vote  of  a  quo- 
rum to  lay  an  assessment  to  pay  the  losses, 
will  amount  to  a  ratification.  N.  H.  Supreme 
Ct,  1858,  Atlantic  Fire  Ins.  Co.  v,  Sanders,  36 
2Sf,  H,  252. 

4.  An  act  in  the  nature  of  a  tort  done  in 
behalf  of  a  corporation, — e,  g,  an  assault  or 
miprisonment  committed  by  a  servant  of  a 
railroad  company,  in  endeavoring  to  compel 
a  passenger  to  pay  fare, — may  be  ratified  and 
assumed  by  the  company,  so  as  to  render 
them  equally  liable  as  if  they  had  originally 
directed  it.  Exch.  Ch,  18,  Eastern  Counties 
Railway  Co.  v.  Brown,  6  Exch,  314 ;  15  cTur. 
297 ;  20  Law  J,  Exch,  196. 

5.  Municipal  corporations.  The  ratifica- 
tion by  a  municipal  corporation,  of  a  contract 
entered  into  on  their  behalf,  without  authori- 
ity,  biods  the  corporation  as  efiectuaUy  as 
though  they  had  contracted  in  the  first  in- 
stance. Cal,  Supreme  Ct.  1866,  People  ex  rd, 
Alexander  v.  Swift,  81  Cal.  26. 

6«  Subscriptions  originally  irregularly 
made  by  municipal  corporations  to  railroads,, 
may  be  subsequently  rendered  valid  in  the 
hands  of  lonafide  holders  for  value,  by  rati- 
fication. A  statute  which  in  respect  to  such: 
an  issue,  creates,  as  part  of  the  municipal 
government,  an  officer  whose  duty  it  is  to  at- 
tend to  the  city^s  interest  and  concerns  in 
regard  to  the  railroad  subscribed  to,  and 
who,  the  act  declares,  '^  ehaU  redeem  all  scrip 
which  has  been  issued  for  it,"  constitutes  a 
ratification.  JJ,  S,  Supreme  Ct,  1866,  Camp- 
bell f^.  City  of  Kenosha,  6  WaU,  194.  Com- 
pare City  of  Atchison  v.  Butcher,  8  Kaiu, 
104. 

7.  So  does  the  levy  of  a  tax  therefor,  by 
a  municipality,  and  payment  of  interest.  U, 
S,  Supreme  Ct,  1866,  Supervisors  v,  Schenck, 
5  WaU.  772.  ^ 

8.  That  an  offer  of  a  reward,  made  by  the 
mayor  in  behalf  of  a  city,  and  subsequently 
ratified  by  the  city  council,  is  binding  on 
the  city,  even  though  the  ratification  did 
not  take  place  until  after  the  service  for 
which  the  reward  is  claimed,  was  performed, 
— see  Crawshaw  v,  Roxbury,  7  Oray  374. 

9.  A  town,  under  authority  conferred  by 
the  legislature,  is  competent  to  ratify  its 
former  illegal  votes,  notwithstanding  an  in- 
junction restrains  action  under  such  votes; 
and  by  such  ratification  the  illegal  votes  of 
the  town  and  all  proceedings  under  them^ 
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become  binding.*     C<mn,  Supreme  Ct  1866, 
Waldo  «.  Portland)  88  Conn,  868.  ^ 

10.  Limit  of  power  to  ratify.  A  corpo- 
ration may,  through  its  officers,  adopt  any 
contract  made  by  de  fa/do  officers,  provided 
the  ratifying  officers  have  authority  to  make 
such  a  contract  Icyoa  Supreme  Ct.  1862, 
Dubuque  Female  College  «.  City  of  Dubuque, 
18  loioa^  555. 

11.  A  coiporation  cannot,  by  a  subse- 
quent ratification,  make  good  an  act  of  an 
agent  which  they  could  not  in  the  first 
instance  have  directly  empowered  him  to 
perform.  N.  H.  Supreme  Ct.  1860,  Downing 
t).  Mount  Washington  Road  Co.  40  N,  K 
280;  N.  T.  Supreme  Ct,  1846,  Hodges  «.  City 
of  Buffalo,  2  Dm,  110.  And  see  McCuUough 
«.  Moss,  5  Id,  567. 

12.  A  person  who  voluntarily  contributes 
money  to  procure  soldiers  for  the  quota  of  a 
town,  when  the  town  could  not  have  law- 
fully raised  money  for  such  an  object,  cannot 
sustain  an  action  therefor  on  a  subsequent 
vote  of  the  town  to  refund  the  same.  Maes. 
Supreme  Ct,  1867,  Estey  «.  Inhabitants  of 
Westminster,  97  Mom,  824;  1868,  Cole  f. 
Inhabitants  of  Bedford,  Id,  826,  note. 

18.  Although  the  contract,  when  origin- 
ally made,  exceeded  the  powers  of  the  cor- 
X)oration,  and  therefore,  under  those  powers, 
could  not  be  made  valid  by  ratification,  yet 
if  the  corporation  afterwards  receives  ad- 
ditional and  sufficient  powers  from  the  legis- 
lature, it  is  then  competent  for  them  to 
ratify  the  contract.  Wi%,  Supreme  Ct,  1860, 
MUles  t).  Gleason,  11  Wu.  470.  See  also 
Gooday  ft,  Colchester  &  Stour  Valley  Rail- 
way Co.  17  Beac,  182, 15  Eng.  L,  cfc  Eq,  596 ; 
Edwards  t).  Grand  Junction  Railway  Co. 
1  Mylne  d>  0.  650 ;  Preston  v.  Liverpool  &c. 
Bailwsy  Co.  1  Sim.  N.S,6SQy  7  JBng.L.SEq, 
124. 

t4.  Where  a  city  issued  bonds  supposing 
that  its  charter  had  been  duly  published  and 
thereby  put  in  force ;  but  it  appeared  that 
it  had  not  been  published;  and  after  it  had 
been  duly  published  the  city  spent  the  pro- 
ceeds of  the  bonds,  and  levied  a  tax  to  pay 

*  But  where  leleetnieii  had  applied  town  money  to  Aetnj 
their  expenses  In  defending  ac^nst  a  orbninal  proeeeatlon 
brought  against  them  for  alleged  official  misoondnet  in 
making  np  the  check  list,— J7e2<f ,  that  a  safatequent  vote  of 
the  town  to  ratify  this  application  of  the  mooeyi  was  not 
Talld  against  a  Totcr  and  tax  payer  of  the  town  who  has 
not  assented  to  It.  IT,  M.  Svpreme  Ct.  1861,  Gates  v.  Han- 
^dk,4fi^.jr.fi2& 


the  interest, — Sleld^  that  the  issuance  was 
thereby  ratified  and  that  the  bondi^  were 
valid.  Wis,  Supreme  Ct.  1860,  Milles  v.  Glea- 
son, 11  Wis.  470. 

15*  The  rector  and  wardens  of  a  church 
coTporation,  which  consisted  of  rector,  ward- 
ens, and  vestry  merely,  being  authorized  by 
a  vote  of  the  pew  proprietors,  who  were  no 
part  of  the  corporation,'  borrowed  money  for 
the  use  of  the  church,  and  gave  a  note  in 
their  official  capacity.  Subsequently  the 
pew  proprietors  and  others  were  incorpo- 
rated by  a  statute  which  repealed  the  former 
charter;  and,  thereafter,  the  new  corpora- 
tion, by  the  payment  of  interest  from  time 
to  time,  and  by  settlements  of  accounts  be- 
tween the  rector  and  the  church,  recognized 
the  debt  as  due  by  themselves, — Held,  that 
the  new  corporation  were  liable  on  the 
money  counts,  if  not  on  the  note.  Mass. 
Supreme  Ct.  1828,  Episcopal  Charitable  So- 
ciety V.  EDiscopal  Church  in  Dedham,  1  Pick 
872. 

16.  Where  an  action  was  brought  in  the 
name  of  a  school  district  not  duly  organized, 
and)  while  it  was  pending,  the  district  or- 
ganized itself  legally  and  ratified  the  prose- 
cution of ^the  action, — ffeldy  that  the  ratifi- 
cation was  valid  and  efiectuaL  Mats.  Su- 
preme Ct.  1830,  School  District  Ko.  1,  in 
Stoneham  «.  Richardson,  28  Pick.  62. 

1 7.  The  action  of  a  board  of  directors  de 
facto  which  has  been  ratified  by  the  subsequent 

action  of  the  corporation,  is  valid,  although 
since  their  election,  but  before  the  action 
was  taken,  another  board  of  directors  has 
been  chosen ;  no  evidence  being  offered  that 
the  second  board  of  directors  ever  accepted 
their  trust  Jfe.  Supreme  Ct.  1855,  Penob- 
scot &  Kennebec  Railroad  Co.  v.  Dunn,  89 
Me,  587. 

18.  Knowledge  of  the  Ikcts  Beeeoary. 
When  it  is  attempted  to  sustain  a  contract 
against  a  corporation  upon  the  ground  of  a 
corporate  ratification  of  the  acts  of  their 
agents  (originally  imauthoiized),  in  makiDg 
it,  it  must  be  shown  that  the  resolution  or 
acts  of  the  corporation,  or  of  their  directors, 
&c.,  relied  on  as  constituting  a  ratification, 
were  performed  with  a  full  knowledge  of  all 
the  material  facts  necessary  to  an  understand- 
ing of  their  rights.  Cal,  Supreme  Ct.  1863, 
Blen  f).  Bear  River  &c  Co.  20  Cal  602;  Md. 
Ct.  of  AppeaUj  1863,  Cumberland  Coal  &e. 
Co.  V.  Shennan,  20  Md.  117 ;  JV.  T.  Superior 
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Ct,  1866,  Greer  t>.  Mayor  &c.  of  New  York 
4  Bobt,  675. 

19.  Where  the  officers  of  a  joint  stock 
association  purchased  goods  on  credit  in 
contravention  of  a  direct  prohibition  of  the 
articles  of  the  company,  which  only  per- 
mitted cash  purchases, — Hdd^  that  the  re- 
ceipt of  the  goods  by  the  association  did  not 
amount  to  a  ratification  of  the  purchase  so 
as  to  charge  the  association  with  liability  for 
their  payment,  as  the  members  could  not  be 
supposed  to  know  that  the  purchase  was  made 
in  violation  of  the  articles.  Mich.  Supreme 
Ct,  1860,  Hotchin  «.  Kent,  8  Mich.  526. 

20.  Where  the  ratification  by  a  corpora- 
tion of  the  unauthorized  contract  of  their 
agent,  consists  in  their  having  received  the 
consideration  of  the  contract,  it  must  be 
proved  that  the  corporation,  through  its 
proper  officer  or  officers,  knew  the  terms  of 
the  contract,  and  on  what  account  the  consid- 
eration was  by  them  received.  Md,  Ct  of 
Appeahy  1836,  Pennsylvania  &c.  Steam  Nav* 
Co.  V.  Dandridge,  8  OiU  <&  J.  248. 

21.  A  person  indebted  transferred  a  large 
amount  of  stock  to  the  defendant  corpora- 
tion a  few  days  after  the  directors  had  voted 
to  assume  a  debt  due  from  him ;  which  trans- 
fer was  made  as  security  for  his  indebtedness 
to  the  company.  It  also  appeared  he  owed 
them  a  large  sum  besides  the  debt.  HMy 
that  the  receipt  of  this  stock  could  not  be 
treated  as  a  ratification  of  the  act  of  assum- 
ing the  debt,  in  the  absence  of  proof  that  it 
was  received  as  security  for  this  particular 
debt,  and  that  this  was  known  to  the  direc- 
tors. Vt.  Supreme  Ct.  1861,  Stark  Bonk  v. 
United  States  Pottery  Co.  84  Vt.  144. 

22.  —  but  may  be  presumed.  The  presi- 
dent of  a  corporation  having  entered  into  a 
contract,  beyond  his  powers,  for  the  pur- 
chase of  property,  a  written  report  was  made 
on  the  subject,  omitting  some  details  of  the 
contract,  but  not  professing  to  set  it  forth 
in  full,  and  was  presented  to  the  board  of 
trustees,  who  unanimously  ratified  the  "  re- 
port and  proceedings,*'  the  president  being 
present  and  voting.  Suit  being  afterwards 
brought  upon  the  contract  against  the  cor- 
poration, they  sought  to  defend  on  the 
ground  that  they  acted  upon  the  report  alone, 
and  so  with  information  insufficient  to  make 
the  ratification  binding.  Reldy  that  without 
evidence  of  any  actual  mistake  on  the  part 
of  the  board,  this  defence  was  insufficient. 


the  circumstances  not  being  strong  enough 
to  overthrow  that  inference  of  knowledge 
which  every  ratification  implies.  Cdl.  Stt- 
preme  Ct.  1862,  Blen  v.  Belu*  River  &c.  Co. 
20  Col.  602. 

23.  Batiflcatioii  must  be  complete.  A 
corporation  which  has  appropriated  the  be- 
nefits of  a  contract  negotiated  by  an  agent, 
must  affirm  or  rescind  in  toto.  They  cannot 
disaffirm  it  as  to  those  parts  which  impose 
an  obligation,  and  affirm  it  so  far  as  it  oper- 
ates advantageously.  Mich.  Supreme  Ct. 
1866,  Peninsular  Bank  v.  Hanmer,  14  Mich. 
208;  lawa  Supreme  Ct.  1864,  Davenport 
Savings  &c.  Association  v.  North  American 
Fire  Ins.  Co.  16  lomk  74. 

24.  A  contract  was  entered  into  by  a 
cashier,  in  behalf  of  his  bank,  by  which  se- 
curity was  given  by  a  person  indebted  to  a 
creditor  of  the  bank  in  the  interest  and  on 
the  motion  and  arrangement  of  the  cashier. 
In  order  to  procure  the  assent  of  the  creditor, 
the  cashier  executed  a  bond  of  indemnity 
against  a  prior  mortgage  on  the  property 
covered  by  the  collateral  security.  The  bank 
received  the  benefit  of  this  transaction  and  de- 
fended the  creditor  against  a  suit  to  foreclose  t 
the  prior  mortgage.  Eddy  in  an  action  by 
the  obligee  to  recover  the  amount  paid  under 
the  foreclosure  decree,  that  the  contract  of 
indemnity  given  by  the  cashier,  having  been 
affirmed  by  the  subsequent  action  of  the 
bank,  was  binding  upon  it.  Mieh.  Supreme 
Ct.  1866,  Peninsular  Bank  v.  Hanmer,  14 
Mich.  208. 

25.  If  funds  are  famished  to  an  agent,  to 
be  used  upon  certain  specified  conditions,  in 
the  business  of  the  corporation,  and  the  cor- 
poration claim  to  retain  the  funds,  and  ap- 
propriate the  avails  to  their  own  use,  after 
becoming  aware  of  the  facts,  they  thereby 
ratify  the  act  of  the  agent  in  eolido ;  they 
cannot  subdivide  it.  Vt.  Supreme  Ct.  1848, 
Whitwell  «.  Warner,  20  Vt.  425. 

26.  A  corporation  attempted  to  organize 
as  such,  out  of  the  state  of  incorporation ; 
and  declared  dividends,  and  laid  an  assess- 
ment, and  ordered  plaintiff's  stock  to  be  sold 
for  non-payment.  Subsequently,  at  a  meeting 
within  the  State,  all  the  acts  done  at  the 
former  meeting  were  ratified.  Eddy  that  the 
plaintiff  could  not  recover  the  dividends  de- 
clared on  his  shares.  If  the  organization  was 
made  valid  by  the  ratification,  the  other  pro- 
ceedings were  also  made  valid,  and  the  sale  of 
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his  stock  was  confinned.  Me,  Swpreme  Ct. 
1854,  Freeman  «.  Machias  Water  Power  &c. 
Co.  88  Me,  843. 

27.  THiat  will  amount  to  a  ratification. 
The  law  raises  the  same  presumption  as  to 
assent,  &c.,  against  corporations  as  against 
natural  persons.  Thus,  although  where  a 
corporation  is  sued  for  damages  upon  an  exe- 
cutory  contract,  plaintiff  must  show  a  contract 
legally  binding  upon  the  corporation;  yet, 
where  plaintiff^  with  the  knowledge  of  the 
officers  of  the  corporation,  hu  performed  a 
contract  made  with  one  assuming  to  act  as 
its  agent,  (and  which  is  not  without  the  scope 
of  the  corporate  authority)  the  corporation 
will  be  presumed  to  have  ratified  the  con- 
tract, and  will  not  be  permitted  to  deny  the 
authority  of  the  agent.  [Aug.  &  A.  216]. 
K  T,  Supreme  Ct.  1858,  Fister  v.  La  Rue,  16 
Bath.  828;  N,  T.  Ct.  of  AppeaU,  1858,  Pe- 
terson V.  Mayor,  &a  of  N.  Y.  17  iV.  Y,  449. 

28.  No  express  Tote  is  necessary  to  con- 
stitute a  ratification  by  a  corporation  of  an 
agent^s  act.  A  ratification  may  be  inferred 
£K>m  corporate  acts  involying  or  implying  a 
confirmation.  Conn.  Supreme  Ct.  1858,  Howe 
^.  Keeler,  27   Conn.  538;   Pa.  Supreme  Ct. 

1824,  Ridgway  «.  Farmers'  Bank,  12  Serg.  dt 
JS.  256.  But  compare  Southard  d.  Inhabitants 
of  Bradford,  58  Me.  88d. 

29.  Acquiescence.  That  ratification  of 
acts  done  in  behalf  of  a  corporation  may  be 
inferred  from  the  acquiescence  of  the  direc- 
tors or  other  goveming  body  of  the  corpora- 
tion ;  from  the  fact  that  after  the  facts  have 
been  brought  to  their  knowledge  they  have 
taken  no  measures  to  show  dissent, — see 
Woodbridge  «.  Proprietory  of  Addison,  6 
Vt.  628 ;  Hoyt «.  Thompson,  19  il7.  T,  207, 

80.  Ailer  a  lapse  of  ten  years,  without  ob- 
jection from  the  board,  a  deed  made  by  the 
president  of  a  bank  on  behalf  of  the  cor- 
poration, should  be  sustained,  notwithstand- 
ing some  deyiations  from  the  order  of  the 
board  of  directors  authorizing  him  to  make 
it.  A  ratification  may  be  presumed.  Fla. 
Supreme  Ct.  1854,  Union  Bank  of  Florida  «. 
Call,  5  Fla.  409. 

81.  Where  an  unauthorized  sale  is  made 
by  the  officers  of  a  corporation,  it  will  be 
deemed  ratified  by  the  company,  if  it  appears 
that  the  fact  of  the  sale  was  commimicated 
to  the  board  of  directors,  who  had  authority 
to  manage  the  affidrs  of  the  coTporation,  and 
was  openly  talked  of  at  one  of  their  meet- 


ings; and  that  no  steps  were  taken  by  them 
to  disaffirm  the  action  of  the  officers  who 
made  the  sale.  Wu.  Supreme  Ct.  1868,  Wal- 
worth County  Bank  «.  Farmers'  Loan  &  Trust 
Co.  16  WU.  629. 

82.  In  an  action  against  a  railroad  com- 
pany for  damages  in  failing  to  deliyer  goods, 
A  testified  that  he  was  appointed  sub-agent 
by  B,  the  agent  of  the  corporation ;  that  the 
corporation  had  frequently  given  directions 
in  their  business  to  him ;  that  the  railroad 
officials  had  deliyered  freight  on  the  pro- 
duction of  his  receipts;  and  tliat  the  super- 
intendent and  president  of  the  company 
knew  of  his  acts  as  agent.  Eeld^  that  the 
evidence  was  admissible  to  prove  a  ratifica- 
tion of  his  agency.  Ala.  Supreme  Ct,  1856, 
Alabama  &c.  R  R  Co.  v.  Eidel,  29  Ala.  N. 
S.  221. 

88.  Taking  the  benefit  of  the  contract. 
If  the  corporation  take  the  benefit  of  a  con- 
tract negotiated  for  them,  take  possession  of 
the  property  contracted  for,  &c.,  this  will 
operate  as  a  ratification  of  the  entire  con- 
tract. Maee.  Supreme  Ct.  1823,  Episcopal 
Charitable  Society  t>.  Episcopal  Church  in 
Dedham,  1  Pick.  872 ;  see  also  Randall  e. 
Van  Yechten,  19  JohnB.  60;  Medomak  Bank 
t>.  Curtis,  24  Me.  86 ;  Oooday  v.  Qolchester  & 
Stone  Valley  Railw.  Co.  15  Eng.  L.  &  Eq. 
596;  17  Beav.  132. 

34.  Where  a  committee  of  a  eorporatioii 
contracted  expressly  under  their  private  seala, 
and  the  whole  ben^t  of  the  contract  resulted 
to  the  corporation,  and  jt  had  from  time  to 
time  paid  money  on  the  faith  of  the  trans- 
action,— Held,  that  the  jury  might  legally 
infer  an  adoption  of  the  contract,  and  a  vote 
to  pay  the  whole  sum  due  under  it*  U.  8. 
Supreme  Ct.  1818,  Bank  of  Columbia  e.  Pat- 
terson, 7  Cranchy  299. 

85.  Certain  property  was  purchased  by 
agents  of  a  corporation,  who  gave  two  notes 
in  the  name  of  the  company,  for  the  price, 
and  the  company  took  possession  of  the  pro- 
perty, Reldy  that  this  was  a  ratification  of 
the  purchase,  and  the  company  could  not  set 
up  a  want  of  authority.  If.  T.  Supreme  CL 
1843,  Moss  f^.  Rossie  Lead  Co.  5  HiU,  187. 
Approved  and  followed,  1849,  Mosa  ip.  Mo- 
Cullough,  7  Barb.  279. 


*  In  such  a  case  no  action  can  bo  maintained  agaSnetth* 
committee  personally.  X.  T.  Suprmne  CL  1890,  Haigfat «. 
Bahler,  80  Barb.  218.  Bm  also  Williams  «.  Gregg,  8  SiroU. 
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86*  Where  the  president  of  a  coq^oration 
was  invested,  by  a  resolntion  of  the  company, 
with  general  discretionary  powers  as  to  all 
matters  in  the  prosecution  of  the  company 
projects,  and  he  purchased,  in  the  name  and 
for  the  nse  of  the  corporation,  a  house,  to  be 
used  as  an  office,  and  the  trustees  occupied 
it  for  the  purposes  of  their  meetings  during 
the  space  of  six  weeks, — HM^  that  whether 
such  officer  was  acting  without  authority 
or  not,  the  trustees  had  ratified  his  acts,  and 
therefore  that  a  subsequent  rejection  of  the 
contract  was  of  no  avail,  and  could  not  ex- 
cuse the  company  from  payment.  Cal,  Su- 
preme Ct  1858,  Shaver  t>.  Bear  River  &c. 
Mining  Co.  10  Cdl,  896. 

87«  The  occupation  of  property  and  pay- 
ment of  rent,  by  the  officers  of  a  municipal 
corporation,  constitutes  such  an  acquiescence 
as  to  amount  to  a  ratification  of  the  acts  of 
the  officers  in  taking  a  lease  on  behalf  of  the 
corporation,  though  the  hiring  was  unau- 
thorized at  the  time  the  lease  was  made. 
N.  T,  Superior  Ct.  1866,  Witt  v.  The  Mayor 
Ac.  of  N.  Y.  5  Bdbt.  249. 

38.  If  one  professing  to  be  authorized, 
mortgage  the  personal  property  of  a  corpor- 
ation in  order  to  procure  a  loan,  and  the 
money  which  is  obtained  thereby  comes  to 
the  use  of  the  corporation,  and  is  retained 
by  it,  that  will  be  evidence  of  a  ratification 
of  the  mortgage.  N,  K  Superior  Ct.  1841, 
Despatch  Line  of  Packets  v.  Bellamy  Manuf 
Co.  12  -y.  E,  205. 

89.  Where  money  was  borrowed  upon  a 
note  executed  for  a  bank  by  its  cashier,  and 
the  board  of  directors  received  and  appro- 
priated the  proceeds  of  the  note  to  the  use 
of  the  bank,  or  acquiesced  in  such  appropri- 
ation, and  suffered  the  note  to  be  several 
times  renewed  by  notes  executed  in  a  similar 
manner,  and  made  several  payments  of  in- 
terest thereon, — Held,  that  the  bank  had  rati- 
fied the  act  of  the  cashier  in  giving  the 
note,  and  such  ratification  was  equivalent  to 
a  previous  express  authority.  Wis.  Supreme 
Ct.  1862,  Ballston  Spa  Bank  v.  Marine  Bank, 
16  Wis.  120. 

40.  The  treasurer  of  a  ferry  company 
agreed  on  behalf  of  the  company  to  let  one 
ot  their  steamboats  at  a  certain  rate,  with 
an  agreement  that,  if  it  were  rechartered, 
any  surplus  that  should  be  received  over  the 
specified  rate  should  be  divided  between  the 
company  and  the  original  hirer.    The  steam- 


boat was  rechartered ;  the  corporation  allowed 
it  to  go  into  the  possession  of  the  second 
charterer,  and  to  remain  in  his  use  for  several 
weeks,  and,  after  its  return,  collected  of  such 
second  charterer  the  sum  which  he  promised 
to  pay  therefor,  and  entered  it  upon  the 
corporate  books.  Held^  that  these  facts  were 
sufficient  to  authorize  a  jury  to  find  a  ratifi- 
cation, by  the  corporation,  of  the  contract  of 
the  treasurer.  Mass.  Supreme  Ct.  1865,  Brown 
f).  Winnisimmet  Co.  11  Allen^  826. 

41.  Where  a  debt  due  to  a  corporation  is 
settled  by  some  of  its  officers,  without  due 
authority,  and  the  corporation  subsequently, 
with  knowledge  of  the  facts,  appropriate 
to  their  own  use,  through  the  regular  and 
authorized  officers,  notes  received  from  the 
debtor  in  .consideration  of  such  settlement, 
such  appropriation  amounts  to  a  ratification 
of  the  settlement,  and  m|kes  it  binding  upon 
the  corporation.  JV.  T.  Superior  Ct.  1859, 
Houghton  f.  Dodge,  5  Bosw.  326 ;  S.  P.  1860, 
Farmers  &  Citizens'  Bank  «.  Sherman,  6  Id. 
181.    And  sec  Hoyt  v.  Shelden,  3  Id.  267. 

43.  Making  payments*  The  acts  of  a 
treasurer^of  a  church  corporation  in  signing 
an  application  for  paving  a  street, — Reld,  to 
have  been  ratified  and  confirmed  by  subse- 
quent payment  of  the  tax  levied  upon  the 
corporation  to  defray  the  expenses  of  the 
work.  Md.  Ct.  of  Appeals^  1865,  Mayor,  &c. 
of  Baltimore  v.  Bouldin,  23  Md.  328. 

48.  That  a  vote  of  a  school  district  to 
raise  money  to  pay  the  premium  called  for 
upon  an  insurance  of  the  school  house  effected 
by  a  trustee  without  any  authority,  amounts 
to  a  ratification  of  the  trustee's  act  in  insur- 
ing the  school  house, — see  HoWs  Appeal^  5 
R  L  603. 

44*  Accepting  report.  A  personal  indebt- 
edness incurred  in  good  faith  by  trustees 
without  authority  from  the  corporation  to 
incur  debt,  but  incurred  in  the  course  of  their 
employment,  and  of  which  the  corporation 
have  had  the  benefit,  may  be  assumed  by  the 
corporation.  And  a  vote  accepting  the 
trustees'  report  in  which  such  debt  is  stated 
as  due  from  the  society,  is  a  ratification  of  the 
act,  and  makes  the  debt  that  of  the  corpora- 
tion. Mom.  Supreme  Ct.  1838,  Hayward  v. 
Pilgrim  Society,  21  Pick.  270. 

45«  That  if  the  directors  accept  and  adopt, 
without  objection,  a  treasurer's  report,  in 
which  acceptances  are  mentioned  as  out- 
standing liabilities  of  the  company,  they 
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thereby  ratify  the  acceptances, — see   Part- 
ridge T.  Badger,  25  Barb,  If.  Y.  146. 

4G*  Bringing  suit  by  the  corporation  upon 
the  contract  or  act  of  an  officer  or  agent,  is 
a  ratification  of  such  contract  or  act.  See 
Planters^  Bank  v.  Sharp,  4  Smed.  AM.  75 ; 
Roe  V.  Pierce,  3  Campb.  96. 

47*  Defending  salt.  Resistance  by  a  cor- 
poration to  an  attempt  to.  recover  property 
which  they  acquired  by  instrumentality 
of  one  acting  as  their  agent, — Hdd^  a  suffi- 
cient recognition  of  the  agency.  Lathrop  «. 
Commercial  Bank,  8  Daria^  114 

4S*  A  bank  president  was  in  the  habit  of 
permitting  transfers  of  stock.  He  having  re- 
fused to  allow  a  particular  transfer,  the  party 
aggrieved  sued  the  bank,  and  they  de- 
fended the  action  on  the  ground  that  they 
were  not  bound  to  make  such  transfer.  Hdd^ 
that  they  had  ratified  the  act  of  the  presi- 
dent in  refusing  to  permit  the  transfer,  and 
were  liable  therefor.  N.  T.  Ct.  of  Brrors, 
1S39,  Commercial  Bank  of  BuffiUo  v.  Kort- 
right,  23  Wend.  848. 

49.  THiat  does  not  amonnt  to  a  ratifica- 
tion. The  treasurer  of  an  institution  for 
savings  became  a  party  to  an  assignment  for 
the  benefit  of  creditors,  and  thereby  under- 
took to  release  one  of  the  promisors  on  a 
joint  and  several  note  belonging  to  the  insti- 
tution, though  he  had  no  authority,  either 
general  or  special,  for  that  purpose.  Pay- 
ments of  dividends  were  subsequently  made 
to  the  treasurer's  successor  in  office,  and  en- 
dorsed on  the  note,  and  entered  in  the  books 
of  the  institution,  as  so  much  received  of  the 
assignees  of  such  promisor;  and  the  treasur- 
er's accounts  and  cash,  including  the.  sum  so 
received,  and  the  notes  of  the  institution,  in- 
cluding the  note  in  question,  were  subse- 
quently exapuned  by  a  committee  and  certi- 
fied as  correct.  Reld^  that  these  acts  did  not 
amount  to  a  ratification  of  the  release.  Mass. 
Supreme  Ct.  1850,  Dedham  Institution  for 
Savings  v.  Slack,  6  Ciisk  408. 

50.  The  act  of  a  city  corporation  in  cm- 
ploying  counsel  to  defend  a  policeman  charg- 
ed with  an  assault,  is  not  an  adoption  of  his 
act,  such  as  to  render  the  city  liable  for  dam- 
ages recovered.  Mass.  Supreme  Ct  1861,  But- 
trick  V.  Lowell,  1  Allen,  173. 

51*  The  servant  of  a  railroad  company 
took  the  plaintiff,  a  passenger  on  the  com- 
pany's line,  into  custody  for  an  alleged  breach 
of  one  of  the  company's  by-laws,  and  carried 


him  before  a  magistrate.  The  attorney  of 
the  company  attended  before  the  magistrate 
to  conduct  the  charge.  Meld,  that  this  evi- 
dence that  the  company  ratified  the  act  of 
their  servant,  did  not  involve  a  ratification 
by  the  company  of  the  arrest  Mash.  Ch.  1851, 
Eastern  Counties  Railway  Co.  v.  Broom,  6 
Exck,  814 ;  15  Jur.  297 ;  30  L.  J.  Ekxh.  196. 
52.  The  writing  of  a  letter  by  the  secre- 
tary of  a  railway  company  for  the  purpose  of 
effecting  a  compromise,  is  not  a  ratification 
of  the  act  of  the  servant  who  committed  the 
alleged  tort.  BSxek.  1851,  Roe  «.  Birkenhead 
Ac.  Railway  Co.  7  Erig.  L.  &  Eq.  546;  6 
Eng.  BaUw.  Cos.  795;  7  Exxh.  86. 


[The  appolntmentf  powen  and  dutloi  of  reoeiven  of  cor- 
poratlona  are  to  a  great  extent  r^ulated  by  statote  pro- 
yiilona,  peculiar  to  the  different  States,  respectlTelj. 
There  are,  howerer,  certain  general  prlndplet  which 
nnderlle  the  int^ect,  and  are  recognised  and  foUowed 
tbroDghout  the  country.  The  present  chi4)ter  eontahu 
the  a^jndlcatlona  deemed  important  to  exjilain  or  3- 
lustrate  these  general  rules;  while,  for  spedal  statutes 
and  adJudicati<Mi8  depending  iqwn  them,  as  well  as  de- 
cisions illustrative  of  the  procedure  followed  In  a  single 
State,  the  yarious  books  npon  the  law  of  Jtem^dit* 
within  the  particular  State  should  be  oonsiilted.] 

1.  Public  policy.  It  is  not  against  public 
policy,  to  appoint  receivers  over  corporations. 
Md.  Ct.  of  Appeals,  1861,  State  t.  Northern 
Central  Railway  Co.  18  Md.  193. 

2*  Jarisdiction  to  appoint  receivers.  Kot- 
withstanding  a  general  statute  of  the  State 
provides  that  on  the  dissolution  of  a  cor- 
poration, the  directors  shall  be  the  trusteeS) 
and  hold  the  property  and  rights  of  the  cor- 
poration, yet  the  legislature  may,  on  dissolv- 
ing a  corporation,  apx>oint  other  trustees.* 
N.  T,  Chancery,  1838,  McLaren  «.  Penning- 
ton, 1  Paige  103;  N.  Y.  Supreme  Ct.  1832, 
People  V.  Manhattan  Co.  9  Wend.  851. 

8.  That  a  special  provision  in  a  charter, 
authorizing  an  appointment  of  a  receiver  in 
a  particular  contingency,  does  not  oust  the 
ordinary  jurisdiction  of  chancery  to  appoint 
a  receiver, — see  Tripp  t>.  Chard  Railway,  21 
Eng.  L.  <Sb.  Eq.  53. 


•  Under  the  Louisiana  act  of  March  15,  ISBfi,  the  gor- 
emor  of  the  state  may  appdnt  a  liquidator  to  talce  chsigs 
of,  and  liquidate  the  aflhtrs  of  any  corporation  when  bs 
charter  has  been  decreed  to  be  forfeited ;  proTlded  there  b 
no  law  existing  at  the  time  which  directs  the  mode  of  li- 
quidation. La.  Supreme  Ct.  1857,  8ute  of  LoolsiaDa  e. 
Baymes,  18  La.  Jim.  285. 
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4.  Wliat  facts  warrant  the  appointment. 

Where  there  are  no  persons  authorized  to 
take  charge  of  and  conduct  the  affauB  of  a 
corporation,  a  court  of  general  equity  powers 
may  appoint  a  receiver  to  take  charge  ot  the 
efEbcts  and  pr^erre  them  for  the  benefit  of 
the  creditors  and  stockholders  generally.  [1 
Paige,  587.]  8o,  also,  where  a  fraud  is  shown 
in  the  defendant,  and  the  fund  is  in  danger 
of  being  wasted  or  misapplied.  [5  Sim.  485 ; 
1  Barb.  664 ;  Hopk*  429 ;  8  Johns.  Ch.  48.] 
So,  also,  to  prevent  the  removal  of  the  pro- 
perty beyond  the  jurisdiction  of  the  court 
[8  Paige,  877.]  K  Y.  Supreme  Ct.  1849, 
Conro  !?.  Gray,  4  How,  Pr,  166.  Followed, 
1851,  Conro  v.  Port  Henry  Iron  Co.  13  Bcvrh, 
27. 

&•  If,  through  the  neglect  of  the  stock- 
holders to  hold  an  election,  there  be  no  per- 
son authorized  to  take  charge  of  the  cor- 
porate property,  chancery  will  appoint  a 
receiver  at  the  instance  of  a  stockholder. 
[2  Brown's  P.  C.  504 ;  1  Ball  &  Beat.  75.] 
jy.  T.  GThancery^  1829,  Lawrence  v,  Green- 
wich Fire  Ins.  Co.  1  Paige^  587. 

6.  To  warrant  appointing  a  receiver 
under  a  statute  authorizing  a  tribunal  to 
appoint  a  receiver  of  a  corporation  upon  the 
ground  that  ^4t  is  so  managing  its  concerns, 
that  the  public,  or  those  having  funds  in  its 
custody,  are  in  danger  of  being  defrauded 
thereby,'^  it  is  not  necessary  that  the  proofs 
should  show,  in  the  case  of  a  bank,  that  there 
is  a  formed  design  on  the  part  of  the  mana- 
gers to  cheat  the  biUholders  or  the  depositors. 
It  is  enough  that  the  condition  of  the  bank, 
from  gross  and  illegal  mismanagement,  and 
the  temptation  to,  and  danger  of  fraud  grow- 
ing out  of  it,  is  such  as  to  demand  interfer- 
ence. R,  I.  Supreme  €t,  1857,  Bank  Commis- 
sioners V,  Rhode  Island  Central  Bank,  5  B^  I, 
12. 

7.  What  win  not.  Where  it  is  in  the 
power  of  the  trustees  of  an  incorporated 
company  to  sell  the  stock  of  delinquents, 
the  fact  that  the  stockholders  refuse  to  aid 
the  company  by  advancing  means  to  relieve 
it  from  pecuniary  embarrassments,  when  call- 
ed upon  for  such  purpose,  furnishes  no  ground 
for  interfering  with  the  corporate  property, 
by  placing  it  in  the  hands  of  a  receiver. 
lU.  Supreme  Ct.  1868,  Baker  «.  Backus,  82 
i».  79. 

8*  To  authorize  an  injunction  and  the 
appointment  of  a  receiver  of  a  corporation, 


there  must  be  a  well-grounded  apprehension 
of  injury  about  to  be  done.  Where  the  mis- 
conduct alleged  in  the  bill  occurred,  if  at  all, 
several  years  before,  and  no  act  is  threat- 
ened, nor  mischief  impending,  an  injunction 
and  receiver  will  not  be  ordered.  N,  J, 
C?uineery,  1846,  Eean  v.  Colt,  1  Edlst,  Ch. 
865. 

9.  A  receiver  will  not  be  appointed  on  a 
bill  filed  by  one  stockholder  of  a  company 
against  a  director,  to  take  charge  of  moneys 
alleged  to  have  been  improperly  received 
and  retained  by  the  said  director,  no  appre- 
hension of  loss  being  alleged  in  the  bill,  and 
the  answer  alleging  that  the  money  was 
loaned  to  the  director  by  the  board  of  direct- 
ors. M  J,  Chancery^  1847,  Eager  v,  Stevens, 
2  HaUt  Ch,  874. 

10.  In  ease  of  foreign  corporations.  An 
injunction  and  receiver  will  not  be  granted 
in  New  York  against  a  corporation,  at  the 
suit  of  a  stockholder,  on  the  ground  that 
the  company  has  been  dissolved,  and  its^ 
charter  annulled  by  a  foreign  government, 
where  the  decree  of  dissolution  is  not  abso- 
lute, but  declares  that  the  company  shall  be 
considered  in  existence  for  certain  specified 
purposes;  and  where  the  company  has  pro- 
perty in  New  York  over  which  the  foreign 
government  had  no  jurisdiction  ;  and  it  ap- 
pears that  it  will  be  more  conducive  to  the 
interests  of  all  the  stockholders  not  to  disturb 
the  existing  management  and  arrangements 
of  the  company,  and  that  to  grant  the  relief 
asked  tor  would  produce  irreparable  injury 
to  a  majority  of  the  stockholders.  If  the 
decree  of  the  foreign  government  is  recog- 
nized here  as  binding  on  the  company  and 
its  stockholders,  and  by  its  terms  the  pro- 
perty of  the  company  is  to  be  seized  and 
held  subject  to  the  order  of  commissioners 
therein  appointed,  to  whom  all  right  and 
title  to  the  property  is  intended  to  be  passed, 
a  stockholder  could  not,  in  the  courts  of  such 
foreign  country,  apply  for  a  receiver,  and 
therefore  he  cannot  apply  for  a  receiver  here. 
If.  T.  Supreme  Ct.  1857,  Hamilton  u.  Acces- 
sory Transit  Co.  26  Barh.  46. 

11.  No  power  will  be  exercised  by  the 
New  York  Supreme  Court,  over  a  foreign 
corporation,  in  proceedings  commenced  by  a 
stockholder,  to  wind  up  its  affairs ;  though, 
for  the  purpose  of  preserving  its  property, 
the  court  has  ample  power  to  take  charge  of 
it  and  to  appoint  a  receiver.    N.  T.  Supreme 
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Ct  8p.  T,  1868,  Murray  c.  Vanderbilt,  80 
Barb.  140. 

12«  Notice  of  the  application  reqnlsite. 
AppointiDg  a  receiyer  on  an  ex  parte  applica- 
tion, IB  irregular,  except  in  a  yery  special 
case,  or  where  the  defendant  is  out  of  the 
jurisdiction.  And  the  special  circumstances 
should  distinctly  appear  in  the  bill  or  peti- 
tion. N,  Y,  Ohmcery^  1881,  Verplanck  v. 
Mercantile  Ins.  Go.  2  Paiges  488.  And  see 
Deyoe  c).  Ithaca  &  Owego  R  R  Co.  5  Paige^ 
521. 

13.  In  proceedings  to  appoint  a  receiyer 
of  an  insolyent  bank,  the  fact  that  no  officer 
of  the  bank  could  be  found  on  whom  seryice 
of  notice  of  a  motion  for  the  appointment  of 
a  receiyer  could  be  made,  leayes  the  court  at 
liberty,  in  its  discretion,  to  appoint  a  re- 
ceiyer, without  notice  to  the  bank.  N,  F. 
Buperio^  Ct,  1860,  Dayton  v,  Borst,  7  Bow>, 
115. 

14.  Who  may  be  reeeiyers.  On  a  yolun- 
tary  dissolution  of  a  corporation,  its  officers 

*  are  not  disqualified  from  being  appointed 
receiyers.  £yen  if  the  corporation  is  in- 
solyent, if  the  stockholders  are  personally 
liable,  the  latter,  as  well  as  the  creditors,  are 
interested  in  the  closing  of  the  affairs.  N,  T, 
Chancery^  1840,  Matter  of  Eagle  Iron  Works, 
8  Paige,  886. 

15.  An  officer  of  an  insolyent  bank, — 
Meld,  not  a  proper  person  to  be  appointed  its 
receiver.  Attorney  General  t>.  Bank  of  Co- 
lumbia, 1  Paige,  511. 

16.  Where  a  stockholder  and  director 
was  regularly  appointed  receiyer  in  a 
suit  in  which  the  corporation  was  plaintiff^ 
and  had  gone  far  in  the  faithful  and  suc- 
cessful discharge  of  his  trust  before  ob- 
jection was  made,  the  court  ordered  a  new 
reference  for  an  appointment,  with  liberty  to 
the  complainant  to  propose  him  anew,  he  to 
continue  in  office  in  the  meantime.  N,  T, 
F.  Chan.  Ct-,  1840,  Bank  of  Monroe.  t>.  Scher- 
merhom,  Clarke,  866. 

1 7.  The  order  appointing  a  receiyer  can- 
not, as  against  third  persons,  date  or  relate 
back  beyond  the  order  appointing  him.  It 
is  irregular  and  improper  to  insert  such  a 
clause  in  the  order  appointing  the  receiyer.'*' 


*  But  where  the  plaintiff  brought  an  action  against  a  oor* 
poradon  and  certain  of  Its  trustees,  and  obtained  an  ii^uno- 
tion  and  an  order  for  a  receiTer,  referring  it  to  a  referee  to 
appoint  a  suitable  person ;  and  the  trustees  who  were  de- 
fendants appealed  fironi  tbii  order,  and  obtained  a  etaj  of 


[6  Barb.  642 ;  5  Sandf.  610 ;  Id.  653;  4  Den. 
80.]  N.  T.  Supreme  Ct,  1861,  Artisana'  Bank 
V,  Treadwell,  84  Barb,  558. 

18,  Assignment  unneccegsary.  InequUy, 
the  receiyer  takes  the  property  by  operaticHi 
of  law  under  the  order  of  appointment; 
and  an  assignment  is  mere  matter  of  practice, 
and  not  necessary  to  transfer  the  prop^ty 
[Edw.  on  R.  88 ;  8  Paige,  886 ;  9  Id.  640; 
1  Smith's  Ch.  Pr.,  628,  685 ;]  though  it  may 
be  otherwise  at  law,  ff.  F.  A.  V,  Chan.  Ct, 
1845,  Mann  t,  Pentz,  2  Bandf,  Ch,  267. 

19*  Under  the  statutes  of  New  York,  the 
property  and  effects  of  the  corporation  yest 
in  the  receiyer,  and  he  has  power  to  sue,  on 
giying  the  requisite  security.  [2  N.  Y.  Bey. 
Stat.  464,  §§  41,  42 ;  Id.  468,  §§  66-68 ;  Id.  41, 
§  7.]  'No  assignment  is  necessary.  K,  7, 
Supreme  Ct.  1847,  Qillett  v.  Fairchild,  4  JDol 
80. 

20.  Questioning  the  appotntment.    U;  in 

proceedings  for  the  appointment  of  a  receiyer 
of  an  insolyent  corporation,  sufficient  facts 
are  shown  to  authorize  the  court  to  act,  the 
appointment  is  not  to  be  questioned  collat- 
erally. So  Held,  of  an  appointment  by  the 
court  of  chancery  of  New  Jersey,  under  the 
statutes  of  that  State.  N.  F.  Superiffr  Ct, 
1860,  Dayton  v.  Borst,  7  Bow.  115. 

21.  That  chancery  will  not  question  the 
propriety  of  the  appointment  of  the  receiyer, 
upon  any  collateral  inquiry,  but  only  upon 
motion  to  discharge  the  order,— «ee  Ruasell 
e.  East  Anglian  Railway,  6  Eng,  JSaiho,  Coi. 
501 ;  8  Maen.  A  G,  125  ;  Fripp  «.  Chard 
Railway,  21  Eng.  L,  eft  Eq.  58. 

22.  A  stockholder  cannot  question  the 
appointment  of  a  receiyer  of  the  company, 
or  an  order  directing  a  sale  of  its  assets, 
after  haying  joined  in  an  application  for  the 
order  of  sale.  N.  F.  Suprems  Ct  Sp.  T. 
1860,  BattershaU  «.  Dayis,  81  Barb.  828. 

23*  Powers  of  receiyers.  The  receiver 
of  an  insotyent  corporation  represents  both 
the  creditors  and  stockholders,  and  may 
assert  their  rights  when  affected  by  the 


proceedings,  and  meanwhile  taroaght  asoit  against  the  buob 
corporation,  aad  obtained  the  appointment  of  a  reodTcr; 
and  the  order  for  a  recdver  in  the  first  action  vas  sOlise 
quently  affirmed,  and  the  referee  therenpon  proceeded  imder 
the  order,  and  appointed  a  receiwr, — ffeld^  tliat  the  IslKr 
apix^tment  rdatcd  back  to  the  time  of  granting  the  order 
uf  reference,  and  gave  the  receiver  so  appointed  a  ligU  ta 
possession  of  the  assets,  to  the  exclusion  of  the  other.  iT. 
T.  Supreme  Ot.  Sp,  T,  ISflO,  Demisg  «.  K.  T.  MaiUs  Oa. 
l%JJbbQtP%^.^ 
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fraudulent  or  illegal  acts  of  the  iustitation. 
N.  r.  Ct.  o/AppeaU,  1860,  Gillet  v.  Moody,  3 
If.  T,  (8  Comst.)  479.  And  see  Haztun  t^. 
Bishop,  8  Wend.  18. 

24(  That  the  reoeiven  of  a  corporation 
are  the  agents  of  all  the  creditors,  and  their 
solicitor  of  record  is  their  conunon  solicitor, 
and  one  creditor  cannot  appear  by  his  own 
solicitor  without  leave  of  court  first  obtained 
proper  case  shown, — see  Mechanics' 


on  a 


Bank  v.  Bank  of  New  Brunswick,  d  Oreen, 
Ch.  487. 

25.  The  receiver  of  a  corporation  who 
takes  title  under  a  statute,  and  not  under 
the  consent  of  the  corporation,  should  act, 
contract,  and  convey  in  hlB  own  name.  The 
name  or  seal  of  the  corporation  is  unneces- 
saiy.  jy.  T.  Gt,  of  Appeals^  1851,  H«yt  c. 
Thompson,  ^  N.  T.  (1  8M.)  320. 

20*  That  a  statutory  receiver  may  ratify 
a  contract  made  by  the  corporation  after 
their  insolvency  or  suspension  of  business, 
though  the  contract  is  one  which  is  declared 
void  as  against  creditors,  but  he  is  not  bound 
to  do  so, — see  Suydam  v.  Receivers  of  the 
Bank  of  New  Brunswick,  2  Qreen^  Ch,  114. 

27.  As  compared  with  those  of  the  cor- 
poration* The  receiver  of  an  insolvent  cor- 
poration has  no  greater  rights  than  the  cor- 
poration, and  cannot  impeach  or  disaffirm 
their  lawful  and  authorized  acts.  N.  T,  Ct.  of 
Appeals,  1850,  Hyde  «.  Lynde,  4  K  T, 
(4  Comst,)  387. 

28.  Legal  acts  of  a  corporation  bind  its 
receiver.  lb,  N.  Y.  Supreme  Ct,  1857,  Dev- 
endorf  v.  Beardsley,  23  Barb,  656. 

29.  A  receiver  is  subject  to  all  the  rights 
and  equities  existing  against  the  company. 
He  takes  the  place  of  the  company,  and 
stands  as  the  representative  of  the  company.* 
N,  T.  Supreme  Ct.  1861,  Bell  «.  Shibley,  88 
Barb.  610. 

80*  Receivers  of  a  bank,  appointed  for 
ih%  purpose  of  closing  its  concerns,  have  no 
rights  superior  to  those  which  the  bank 
would  have  had,  if  the  management  of  its 
affairs  had  continued  with  its  directors ;  and 
the  liabilities  of  third  parties  are  not  chang- 


*Thi»  direeCora  of  an  Inoorponted  lodetj,  who  are  bj 
gtalnte,  on  its  diflsolution,  made  trustees,  with  power  to  settle 
its  concerns,  Ac ,  are  entitled  to  the  benefit  of  the  plea  of  the 
vttttute  of  limitations,  if  the  eompany  would  hare  been. 
jr,  T.  Chancery,  1838,  Kane  r,  Bloodgood,  T  Johns,  Ch. 
90.  &  P.  1882,  Booaerelt  v.  Mark,  6  Johnt.  Oh.  2&i.  And 
Stafford  V.  Bryan,  1  Paigs^  289. 


ed  by  their  appointment.  Me.  Supreme  Ct. 
1856,  Lincoln  «.  Fitch,  42  Me.  456. 

8I«  Beceivers  are  not  entitled  to  the  priv- 
ileges of  purchasers  for  a  valuable  consid- 
eration. An  assignment  to  a  receiver  passes 
the  rights  and  property  of  the  corporation 
precisely  in  the  same  plight  and  condition, 
and  subject. to  the  same  equities,  as  they 
were  held  by  the  coiporation.'^  N.  J.  Supreme 
Ct.  1852,  Beceivers  v.  Patterson  Gas  Light 
Co.  8  Zabr.  d88. 

83.  The  receiver  of  an  insolvent  bank- 
ing association  has  no  greater  rights  than 
the  corporation,  ^ut  he  may  file  a  bill  to  set 
aside  a  void  trust-deed  of  the  corporation, 
and  to  recover  possession  of  the  property 
assigned.  K  T.  V,  Chan.  Ct.  1848,  Leavitt 
V.  Yates,  4  Edw.  184. 

88*  Where  a  corporation  have  made  a 
transfer  of  securities  to  secure  performance 
of  their  illegal  contract,  their  receiver,  ap- 
pointed upon  their  insolvency,  may  repudi- 
ate the  illegal  transfer,  and  claim  the  secu- 
rities as  part  of  the  fund.  N.  T.  Ct.  of  Ap- 
peaU,  1863,  T^lmage  v.  Pell,  TiT.  Y.  (3  Seld,y 
828.  And  see  Hazelton  v.  Allen,  8  AUeriy 
.114. 

.  34.  As  respects  set-oflL  Li  New  Jersey 
the  debtor  of  an  insolvent  corporation  has 
the  same  equitable  right  of  set-off  against  a 
claim  of  the  receivers  appointed  under  the 
act  entitled  "an  act  to  prevent  frauds  by 
incorporated  companies,"  that  he  had  against 
the  corporation  at  the  time  of  its  insolvency. 
Jf.  J.  Supreme  Ct.  1852,  Receivers  v.  Patter- 
son Gas  Light  Co.  8  Zdbr.  288. 

85.  Thus  a  debtor  of  an  insolvent  bank, 
whether  his  indebtedness  has  actually  ac- 
crued or  not  at  the  time  of  the  insolvency, 
may  set  ofi^  ag^ainst  his  indebtedness  to  the 
receivers,  either  a  deposit  in  the  bank,  or 
bills  of  the  bank  hoTM  fide  received  by  him 
before  the  failure  of  the  corporation.    The 


•  The  prorision  of  2  IT.  T.  Rs7.  Stat.^  409,— that  all 
Judgments  confessed  by  a  corporation  after  the  filing  of  a 
petition  for  a  yolontary  dbsolutloo  are  void  as  against  the 
reoelTer, — applies  to  all  Judgments,  whether  rendered  upon 
oognovt,  or  bond  and  warrant,  or  after  commencement  of 
salt  in  the  nsoal  way.  The  object  of  the  statute  unquestion- 
ably was,  toprsTent  the  oorporatlain  or  Its  officers  fkom  doing 
any  act  by  which  one  creditor  Should  get  a  preference  over 
another,  with  thdr  assent.  And  the  intention  of  the  legls* 
laturs  would  be  entirely  fhistrated  If  the  courts  should  hold 
that  a  preference  could  bo  giren  by  the  withdrawal  of  a  plea, 
or  the  signing  of  a  cognovit.  In  a  suit  commenced  in  the 
usual  form  of  commencing  adversary  suits.  N,  Y,  Chanr 
eery^  ISiO,  Matter  of  Watertmry,  6  Paiffe,  880. 
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claim  of  the  debtor  does  not  constitute  a 
legal  set-off  as  against  the  receivers.  But 
in  an  action  at  law  by  the  receivers,  the 
defendant  will  be  permitted,  under  the  pro- 
visions of  the  statute  to  prevent  frauds  by 
incorporated  companies,  to  avail  himself  of 
the  defence.    lb. 

86.  In  Rhode  Island  debtors  of  an  in- 
solvent bank  in  the  hands  of  a  receiver,  will 
be  allowed  to  set  off  debts  due  to  them  by 
the  bank  whilst  it  is  doing  business,  against 
the  debts  due  from  them  to  the  bank.  But 
the  bills  of  the  bank  purchased  by  them 
after  an  injunction  has  issued  against  it, 
preliminary  to  its  winding  up,  cannot  be  the 
subject  of  set-off  and  especially  if  the  debtor 
be  a  director  of  the  bank,  and  has  purchased 
in  the  bills  at  a  discount;  the  allowance  of 
a  set-off  of  bills,  so  purchased,  being  in  dero- 
gation of  the  rule  of  equality  in  payment, 
established  by  statute  as  between  the  bill- 
holders  of  an  insolvent  bank.  B,  I,  Supreme 
Ct,  1858,  Clarke  v.  Hawkins,  5  i2.  /.  210. 
Compare  Colt  v.  Brown,  1%  Gray^  233. 

87.  In  New  York  the  noaker  of  a  promis- 
sory note  held  by  a  corporation,  passing, 
either  before  or  after  its  maturity,  to  a  re- 
ceiver on  the  insolvency  of  such  corporation, 
has  the  same  right  of  set-off  against  such 
note  in  the  hands  of  the  receiver  which  he 
would  have  against  the  corporation.  N.  T, 
Buperior  Ct,  1860,  Berry  «.  Brett,  6  Bosw, 
627. 

$8.  The  claim  of  a  bank  on  a  note  made 
by  a  depositor,  and  discounted  by  the  bank, 
but  not  due  till  after  the  appointment  of  the 
receiver,  and  the  claim  of  the  depositor  for 
the  balance  on  the  bank  to  his  credit,  is  a 
case  of  "mutual  credit"  [1  Atk.  230;  8  T. 
R.507;  4Id.211;  13ye3.65;  7Dumf.&E. 
378 ;  5  Taunt  56 ;  8  Id.  156 ;  1  Holt's  N. 
P.  408;  8  Mees.  &  W.  277;  6  Paige,  220], 
and  the  latter  demand  may  be  set  off  in 
the  receiver's  action  for  the  former.  N.  T, 
Supreme  Ct,  Sp,  T.  1857,  Jones  v.  Robinson, 
26  BarK  310. 

89*  The  receiver  may  sue  in  his  own 
name  as  indorsee,  a  note  indorsed  in  blank ; 
and  in  his  hands  it  is  not  liable  to  a  set-off 
of  a  subsequent  claim  against  the  bank. 
y,  T.  Supreme  Ot,  1829,  Haxtun  v.  Bishop, 
8  Wend.  13. 

40,  An  insured  was  indebted  by  bond  and 
mortgage  to  an  insurance  company,  whose 
policy  he  held  at  the  time  of  a  great  con- 


flagration, which  rendered  the  compaiij 
insolvent, — Held,  that  the  receiver  of  the 
company  was  bound,  under  the  laws  of  New 
YorJ:,  to  liquidate  the  loss  so  aff  to  permit  a 
set-off  This  was  a  case  for  a  set-off  in 
equity,  both  under  the  provisions  of  2  Rev. 
Stat  854,  §  18, — ^regulating  set-off— and  im- 
der  the  provisions  of  2  Rev.  Stat  47, — ^regu- 
lating trustees  of  debtors, — ^which  latter  pro- 
visions were  by  law  applicable  to  the  re- 
ceiver in  this  case.  JV.  T.  Ghanoery^  1886, 
Holbrook  «.  American  Fire  Ins.  Co.  6  Po^ 
220. 

41.  But  a  bond  and  mortgage  ezecated 
by  the  insured  Jointly  with  a  third  person, 
is  not  within  either  rule,  and  the  equity  of 
the  creditors  is  equal  to  it,  so  it  cannot  be 
set  o£    Uk 

42.  Power  to  collect  assets.  Independ- 
ent of  a  special  statute  authorizing  receivers 
to  treat  as  void  all  acts  done  in  fraud  of 
'creditors,  and  making  the  parties  to  such 
acta  liable  to  the  receivers  for  the  same, 
receivers  of  corporations  have  authority  to 
sue  for  all  moneys  due  to  their  corporations, 
and  for  all  property  improperly  disposed  of 
in  violation  of  the  rights  of  either  creditors 
or  stockholders,  for  the  purpose  of  paying 
the  debts  and  dividing  the  surplus,  if  any, 
among  the  stockholders.  N.  T.  Supreme  Ct. 
1867,  Osgood  V.  Laytin,  48  Barb.  463. 

48.  Where  dividends  of  an  insolvent  cor- 
poration were  paid  entirely  out  of  the  capi- 
tal, the  receivers  of  such  corporation  can 
maintain  an  action  against  the  stockholders, 
to  recover  them  back,  if  the  funds  so  mis- 
appropriated are  required  to  pay  the  debts 
of  the  corporation.  N.  71  Ct  of  Appeal^ 
1867,  Osgood  «.  Laytin,  5  AVb.  iV.  1. 

44.  In  an  action  brought  by  a  receiver  of 
a  bank,  appointed  under  the  statute  of  Rhode 
Island  (Rev.  Sts.  Oh.  146),  against  its  fonner 
president,  to  recover  the  value  of  certain  se- 
curities, belonging  to  the  bank,  frauduleitly 
appropriated  by  him  to  his  own  use,  it  is 
not  necessary  to  show  that  some  billhdlder, 
depositor,  or  other  creditor,  or  some  stock- 
holder, has  been  injured  by  the  delendanfls 
act,  Of  that  the  parties,  the  bank  and  the 
defendant,  are  in  pari  delicto^  or  that  certain 
shares  given  by  the  defendant  in  oonsideni- 
tion  of  the  securities  have  not  been  tendered 
to  him ;  but  the  receiver  may  recover  the 
value  of  such  securities  upon  proof  that  they 
belonged  to  the  bank,  and  were  wrongfaDj 
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appropriated  by  the  defendant,  and  that  be- 
fore action  brought,  they  were  collected  by 
him,  or  were  due  in  money  by  him  to  the 
bank.  B,  I.  Supreme  Ct.  1862,  Hayes  v. 
Kenyon,  7  -B.  /.  186. 

45.  A  trustee  of  a  banking  corporation, 
appointed  after  a  judgment  of  forfeiture 
against  the  bank,  succeeds  to  all  the  rights  of 
the  corporation.  He  is  required  to  collect  all 
debts  due  the  bank  and  apply  them  to  the 
payment  of  its  liabilities;  and  an  amount 
due  for  stock  in  the  bank  is  as  much  a  debt 
as  any  other  liability.  Miee,  Ct,  of  ErrovB^ 
1850,  Lewis  v.  Robertson,  13  8med,  d  M.  558. 

46*  That  the  trustee  of  a  bank  whose 
charter  has  been  forfeited,  may  in  his  own 
name  revive  a  judgment  upon  which  a  claim 
of  the  bank  is  founded,  and  the  claim  will 
be  regarded  as  that  of  the  trustee  of  the 
bank, — see  Robertson  v.  Agricultural  Bank, 
28  Miss.  287. 

47*  —  to  collect  snbscriptions  to  stock. 
Where  the  legislature  have  recognized  and 
ratified  the  appointment  of  a  receiver  or  as- 
signee, made  by  the  stockholders  of  a  cor- 
poration before  the  forfeiture  of  their  charter, 
the  duty  of  calling  in  the  unpaid  stock  to 
discharge  debts,  devolves  upon  him.  But  if 
he,  fraudulently  combining  with  the  stock- 
holders, neglects  or  refuses  to  do  his  duty, 
a  creditor  may  maintain  a  proceeding  in  his 
own  name  against  the  stockholders  to  en- 
force a  personal  liability,  making  such  re- 
ceiver a  party  defendant.  6^.  Supreme  Ot, 
1850,  Hightower  «.  Thornton,  8  Oa,  486. 

48.  In  general  it  is  the  duty  of  the  receiver 
of  an  insolvent  corporation,  if  he  supposes 
the  same  will  be  necessary,  to  require  the 
solvent  stockholders  to  pay  up  the  whole 
balances  due  from  them  on  their  stock.  N. 
Jl  Chmcery^  1845,  Pentz  c.  Hawley,  1  Barb. 
Ch,  122. 

49.  But  when  the  stockholders'  subscrip- 
tion contains  no  express  promise  to  pay,  and 
they  have  paid  up  all  the  regular  calls  made 
by  the  company,  a  receiver  (appointed  under 
2  N.  Y.  Rev.  Stat.  468,  f  86)  cannot  proceed 
against  a  part  of  such  stockholders  to  re- 
cover the  balance  of  their  subscriptiona 
Although  unpaid  subscriptions  are  to  be 
deemed  part  of  the  capital  for  the  purpose 
of  paying  debts,  yet  the  liability  of  the  sub- 
scriber (declared  by  1  N.  Y.  Rev.  Stat.  600, 
}  5)  is  to  be  equitably  administered.  The 
proper  practice  would  be  for  the  cre!iitor 


who  filed  the  original  bill  against  the  cor- 
poration, when  he  finds  that  the  property  of 
the  company  was  not  sufficient  to  pay  all  the 
debts,  to  amend  his  bill,  and  make  the  delin- 
quent shareholders  parties  to  the  original 
bill.  N,  Y.  Ct.  of  Appeals,  1860,  Mann  v, 
Pentz,  8  iV:  r.  (8  Com%t)  415. 

50*  That  a  statute  provision  authorizing 
the  receivers  of  an  insolvent  corporation  to 
sue  for  and  recover  any  sum  due  upon  any 
share  of  capital  stock,  will  be  construed  as 
a  cumulative  remedy  merely, — see  Mann  v. 
Currie,  2  Barb.  204. 

51.  Under  the  Mississippi  act  of  July  26, 
1848, — ^prescribing  the  mode  of  proceeding 
against  incorporated  banks  for  the  violation 
of  their  corporate  franchises, — ^when  the 
trustee  of  the  dissolved  bank  has  collected 
fruids  sufficient  to  pay  all  the  debts  of  the 
bank,  his  powers,  duties  and  rights,  as 
such  officer,  cease ;  and  he  cannot  lawfully 
either  at  law  or  in  equity,  sue  for  or  collect 
any  of  the  debts  that  are  due  such  bank  and 
yet  unpaid.  Miss.  Ct.  of  Errors,  1852,  Coulter 
V.  Roberson,  24  Miss.  278. 

52.  —  to  dispose  of  assets*  A  receiver  (ap- 
pointed under  2  N.  Y.  Rev.  Stat.  464,  §  41), 
unless  his  powers  are  restricted  by  the  order 
appointing  him,  is  absolutely  vested  with  all 
the  property  and  effects  of  the  corporation, 
and  has  power  to  sell  and  dispose  of  the 
same,  and  to  settle  its  affairs.  N.  Y.  Chancery, 
1881,  Yerplanck  v.  Mercantile  Ins.  Co.  2 
Paige,  488. 

53.  Receivers  or  trustees  of  the  effects  of 
an  insolvent  corporation  of  another  State, 
appointed  under  the  laws  of  such  State,  with 
power  to  take  possession  of  all  the  effects  of 
such  corporation,  "and  to  sell,  convey,  or 
assign  its  real  and  personal  estate,"  have 
power  to  sell  and  assign  a  debt  due  to  the 
corporation  from  a  citizen  of  New  York;  and 
such  sale  and  assignment  ^ve  to  the  purchaser 
the  equitable  right  of  action,  as  against  the 
debtor,  in  the  courts  of  New  York.  N.  F. 
Ct.  of  Appeals,  1851,  Hoyt  v.  Thompson,  5 
N.  Y.  (1  SM.).Z20, 

54.  That  a  statutory  provision  which  re- 
quires a  trustee  appointed  to  wind  up  a 
bank,  to  sell  the  remaining  property  and  as- 
sets  of  the  bank,  "  within  thirty  days  from 
the  first  Monday  in  November  next,'*  is  not 
mandatory,  but  directory  merely ;  and,  there- 
fore, a  sale  made  afrer  the  expiration  of  the 
time  specified,  is  sufficient  to  pass  a  good 
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title  to  the  purchaser, — see  SaTage  «.  Walshe, 
^  Ala.  N,  8,  619. 

55.  Where  receiverB  of  a  canal  company 
advertised  that  they  would  recdve  proposals 
for  a  lease  of  the  ciuml  until  a  certain  day, — 
Hddy  that  they  were  not  bound  by  the  advert- 
isement to  lease  to  the  highest  bidder  before 
that  day,  or  not  to  receive  proposals  after- 
wards. ReceiveiB  are  not,  like  mere  execu- 
tive officers,  bound  to  sell  the  property  for 
the  highest  price  offered,  without  regard  to 
the  purchaser  or  the  use  he  will  make  of  the 
property;  but  they  possess  a  discretion  in 
the  management  of  the  trust  property,  for 
the  due  exercise  of  which  they  are  respon- 
sible to  the  court  appointing  them,  and  in 
the  exerdse  of  which  they  are  under  its  con- 
trol N.  J,  Chancery^  1844,  Enott  «.  Re- 
ceiverB of  Morris  Canal  &c.  Co.  8  Oreen^  Ch. 
428.  Compare  Potts  a.  New  Jersey  Arms  &c. 
Co.  17  N.  J.  Eq.  (2  (7.  E,  Gfreen),  895. 

56.  —  to  compromise  debts  due  to  the 
corporation*  Neither  one  of  several,  nor  all 
the  assignees  in  conjunction,  appointed  to 
wind  up  the  aflEairs  of  the  Bank  of  Illinois, 
is  or  are  authorized  to  make  a  compromise 
with  any  debtor  of  the  bank,  by  which  the 
security  of  the  bank  or  the  trust  fund  will 
be  diminished,  unless  some  advantage  .will 
thereby  accrue  to  the  creditors  of  the  bank. 
lU.  Supreme  Ot.  1858,  Thomas  v.  Sloo,  16 
J7Z.66. 

67.  —  to  liquidate  demands  against  the 
corporation.  The  receiver  of  a  corporation 
(appointed  under  2  N.  Y.  Rev.  Btat.  464,  §  42), 
should  allow  every  claim  agamst  the  cor- 
poration which  he  is  satisfied  is  justly  due 
[2  Id.  469 ;  42,  §  7] ;  but  no  claim  which 
could  not  have  been  recovered  against  it, 
either  at  law  or  in  equity.  N,  T,  Chanoery^ 
1888,  Attorney-Genial  id.  life  &  Fire  Ins. 
Co.  4  Paige,  224. 

58*  A  receiver  may  be  allowed  to  com- 
promise disputed  claims  against  the  com- 
pany, or  to  submit  them  to  arbitration  in 
pursuance  of  the  statute ;  and  the  court  will 
give  him  a  general  power  to  compromise. 
If,  T,  Ghaneery,  1847,  Matter  of  Croton  In& 
Co.  8  Barb,  Ch.  642. 

59.  Under  the  N.  Y.  act  of  1849,  Ch.  226, 
charging  stbckholders  of  banks  with  corpo- 
rate debts,  the  proceedings  of  the  receiver  to 
ascertain  the  debts  and  liabjilities  of  the  as- 
sociation are  ex  parte.  His  report  is  not 
conclusive  on  the  stockholders  or  other  par- 


ties. After  the  matter  has  been  through  the 
hands  of  the  receiver,  it  is  wholly  open  to 
litigation  before  the  referee,  whose  duty  it  is 
to  make  apportionment  of  the  unsatisfied 
debts  of  the  bank,  ascertaining  who  are 
liable  therefor.  The  proceedings  before  the 
referee  and  on  appeal  from  his  report,  are 
emnmary,  but  the  act  is  not  on  that  aooount 
unconstitutional  as  depriving  parties  of  dae 
process  bf  law.  Publication,  without  per- 
sonal notice,  is  sufficient  to  constitute  due 
process,  within  the  meaning  of  the  constitu- 
tion, where  actual  personal  service  would  be 
impracticable.  Jf,  T.  Ct,  of  Appeals,  1858, 
Empire  City  Bank  Case,  8  AUb.  Fr,  192 ;  IS 
N.  T.  199. 

00.  A  receiver  cannot  waive  a  defence. 
K.  r.  A.  V,  Chan.  Ct  1889,  McEvers  c. 
Lawrence,  Hoffm.  172. 

61*  A  receiver  of  an  insurance  comptnj 
appointed  by  the  court,  has  no  power  to 
waive  the  rules  of  law  in  allowing  claims 
offered  for  proof  against  the  company.  JT/r^. 
Supreme  Ct.  1864,  Evans  «.  Trimountain  Mu- 
tual Fire  Ins.  Co.  9  Allen,  829. 

62.  If  the  receivers  disallow  a  claim,  and 
referees  are  appointed,  stockholders  have  a 
right  to  insist  that  the  defence  be  continued 
so  long  as  the  receivers  are  of  opinion  that 
it  can  be  made  effectual  N,  T:  Chaneay, 
1838,  Attorney-General  «.  Life  &  Fire  huL 
Co.  4  Paige,  224. 

03«  —  in  respect  to  salts.  The  receiver  is 
the  proper  person  to  bring  a  suit  to  enforce 
payment  of  a  debt  due  the  compsny,  in  a 
case  where  directors  or  stockholders  are  not 
sought  to  be  charged,  if.  T,  Chancery,  1841, 
Nathan  c.  Whitlock,  9  Paige,  152. 

64.  A  receiver,  as  such,  is  vested  with  all 
the  rights  of  action  whjpb  the  company  of 
which  he  is  receiver  had  when  he  was  ap- 
pointed, and  be  can  sue  for  torts  committed 
before  his  appointment.  JIT.  71  Superior  Ct 
1848,  Brouwer  e.  Hill,  1  Sandf.  629. 

65.  Under  2  N.  Y.  Rev.  Stat.  464,  f  43; 
469,  §  68 ;  41,  §  7,— authorizing  a  receiTer  to 
sue  in  his  own  name  or  otherwise,  and  ^^ 
cover  all  the  estate,  debts,  and  things  in 
action  belonging  or  due  to  the  oorporalioD, 
— ^he  may  maintain  trover  for  a  converaoQ 
of  the  personal  property  of  the  corpontion 
committed  before  his  appointment  The 
term  ehoM  in  action  is  used  in  contradistinc> 
tion  to  ehoee  in  poseeeeion.  It  includes  all 
rigfits  to  personal  property  not  in  poasessios, 
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which  may  he  enforced  by  action;  and  it 
makes  no  difference  whether  the  owner 
has  been  depriyed  of  his  property  by  the 
tortious  act  of  another,  or  by  his  breach  of  a 
contract,  express  or  implied.  In  both  cases 
the  debt  or  damages  of  the  owner  is  a  thing 
in  action.  [3  Kent,  851 ;  1  Chitt.  G.  P.  09, 
n. ;  Toml.  L.  D. ;  5  Price,  217 ;  1  Lilly,  Ab. 
378.]  2^.  F.  Supreme  Ct.  1847,  GiUet «.  Faii^ 
child,  4  Ikn,  80. 

66*  A  common-law  receiver  cannot  sue  in 
his  own  name,  but  may  sue  in  the  name  of 
the  corporation,  and  may  recover,  against 
directors,  penalties  given  by  the  charter  to 
the  corporation,  and,  in  the  event  of  its  dis- 
solution, to  its  creditors;  but  the  declaration 
must  aver  that  the  suit  is  brought  by  the 
direction  of  the  receiver.  N.  T.  SuprmM  Ct. 
1882,  Bank  of  Niagara  «.  Johnson,  8  Wmd. 
645. 

67.  That  wh»e  a  corporate  company  has 
done  acts  in  fraud  of  creditors,  or  members 
of  the'company,  and  a  receiver  is  afterwards  , . 
appointed,  the  remedy  by  proceedings  in  dis- 
affirmance thereof  should  be  in  the  name  of 
the  persons  defrauded,  not  that  of  the  re- 
ceiver,— see  Hydef.  Lynde,4i\r.  T.  (4  Comst.) 
887. 

68.  The  omission  of  the  receiver  of  an  in- 
solvent bank  to  take  and  file  the  oath  of 
office,  before  suit  brought,  does  not  incapa- 
citate him  to  sue.  N.  T.  Superior  Ct  1860, 
Dayton  v.  Borst  7  Batw,  115. 

69.  It  is  no  objection  to  the  receiver's  suit 
against  stockholders,  that  the  creditor  at 
-whoae  instance  the  receiver  was  appointed 
18  also  a  stockholder.  K  T,  'A,  F.  Chan.  Ct 
1845,  Mann  v.  Pentz^  2  Sanc{f.  Ch,  257.    . 

70.  The  plaintiff  In  an  action  against  a 
corporation,  seeking  merely  a  judgment  for 
a  money-demand,  joined  as  a  party  defendant 
the  receiver   of  the   corporation,  alleging 
that  the  corporation  was  insolvent,  but  de- 
manded no  affirmative  relief  against  the 
receiver.    Bdd,  that  as  against  the  receiver 
tlie  complaint  should  be  dismissed.    If  nec- 
essary to  sue  the  receiver  with  or  instead  of 
tlie  corporation,  the  complaint  should  de- 
mand relief  against  him.     The  mere  fact 
-tliat  A.  is  the  assignee  or  receiver  of  B., 
T^liether  these  be  natural  or  artificial  per- 
sons, will  not  justify  a  creditor  of  B.  in 
l>ringing  A.  as  a  party  into  every  suit  against 
S.,  or  where  the  rights  and  the  remedies  of 
tlie  plaintiff,  so  far  as  appears,  end  with  B.f 


and  the  assignee  or  receiver  is  not  to  be 
affected  by  the  suit,  nor  to  be  a^udged  or 
compelled  to  do  any  thing  for  the  relief  of 
the  plaintiff.  N.  F.  Supreme  Ct.  1857,  Ar- 
nold V.  Suffolk  Bank,  27  Barb,  424. 

71.  In  New  York  a  receiver  of  a  bank, 
appointed  in  special  proceedings,  pending 
an  action  by  third  parties  against  the  bank, 
is  not  entitled  to  interfere  directly  in  the 
action  by  giving  notice  of  a  motion  or 
conducting  an  appeal  The  receiver  is  a 
stranger  to  the  proceedings  unless  he  makes 
himself  a  party  under  sections  121  and  122 
of  the  code  of  procedure.  N.  T.  Ct,of  Ap- 
pealer 1868,  Tracy  v.  First  National  Bank  of 
Sehna,  87  N.  F.  528. 

72,  Where  receivers  are  appointed,  they 
need  not  be  made  parties  to  a  bill  to  fore- 
close a  mortgage  agaiast  the  corporation 
which  was  taken  for  confessed  before  the 
receivers  were  appointed,  and  who  do  not 
apply  for  leave  to  come  in  and  defend.  N. 
J.  Chaneeryj  1848,  Willink  v.  Morris  Canal 
&  Banking  do.  8  Oreeiiy  Ch,  877. 

78.  Trustees  authorized  to  close  the  af- 
fairs of  a  bank  after  its  charter  has  expired, 
may  use  a  warrant  of  attorney  to  enter  judg- 
ment given  to  the  bank.  Ohio  Supreme  Ct, 
1844,  Martin  v.  Trustees  of  Belmont  Bank 
&C.  18  Ohio,  250. 

74.  The  Mississippi  statute  t>f  1848,  pro- 
vides that  on  rendering  a  judgment  of  for- 
feiture, the  court  shall  appoint  trustees  to 
collect  debts  due  the  bank,  &c.  Heldy  that 
actions  at  law  or  in  equity,  pending  in  favor 
of  a  bank  at  the  time  the  judgment  of  for- 
feiture is  rendered  against  it,  may  be  revived 
in  the  name  of  the  trustees,  and  the  suit  may 
proceed  in  their  name.  Mis$,  Ct,  of  BrrorSy 
1846,  Nevitt  v.  Bank  of  Port  Gibson,  6 
Smed.  S  M.  518,  567. 

75.  That  an  assignee  cannot  revive  suits 
pending  in  the  name  of  a  coiporation  at  the 
time  of  forfeiture,— see  Torry  v.  Robertson, 
24  JtfftM.  192. 

76.  Control  over  reeelvers.  That  the 
proceedings  of  a  trustee  appointed  to  settle 
up  the  afbirs  of  a  bank  and  authorized  to 
make  such  compromises  as  he  may  deem 
most  advantageous,  are  subject  to  the  re- 
vision and  control  of  a  court  of  equity;  and 
may  be  rejected  or  condemned, — see  Morris 
t>.  Thomas,  17  HI,  112. 

77.  Receivers,  under  the  New  York  act 
of  1886,— which  provided  for  the  a^ustmeat 
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of  the  affairs  of  certain  insurance  companies 
in  the  city  of  New  York  that  were  rendered 
insolvent  by  the  great  fire, — though  they  are 
not  appointed  by  the  Court  of  Chancery,  are 
under  its  control  JVl  F.  Chancery ^  1886, 
Matter  of  Globe  Ins.  Co.  6  Paige^  102;  Hol- 
brook  I'.  American  Fire  Ins.  Co.  Id,  220. 

7S«  Remoyal  of  reoeiver.  A  receiver  of 
the  assets  of  an  insolvent  bank,  appointed 
pursuant  to  the  provisions  of  §  41  of  the  Ohio 
act  of  February  24,  1845  (1  8.  <&  C.  Stat 
181),  "  to  incorporate  the  State  bank  of  Ohio, 
and  other  banking  companies,^^  cannot,  un- 
der existing  laws,  be  removed  from  his 
office  at  the  pleasure  of  the  State  officers  by 
whom  he  was  appointed.  Ohio  BupretM  Ct 
1861,  State  «.  Claypool,  18  Ohio  8t.  14. 

79.  Appointment  of  snbstitnte.  Under 
section  62  of  the  Maine  act  of  amendment 
of  Rev.  Stat,  of  1841,  the  number  of  re- 
ceivers to  be  appointed  by  the  court,  to  take 
possession  of  the  property  of  a  bank,  on  ap- 
plication of  the  Bank  Commissioners,  in  case 
they  deem  the  bank  unsafe,  is  left  to  the 
discretion  of  the  court,  or  of  the  judge  by 
whom  the  appointment  is  nuide.  Hence  if 
one  of  three  receivers  is  removed  or  resigns, 
it  is  discretionary  with  the  court  to  appoint, 
a  substitute,  or  allow  the  two  remaining  to 
act  without  the  appointment  of  another. 
Me,  Supreme^Ot.  1861,  WisweU  v.  Stair,  50 
Me.  881. 


BBCOBDS. 

L  How  K&FT. 

n.  Use  as  bvidekob. 
HL  Inspection. 

I.  How  Kept. 

1.  NeoessKyofkeeping  corporate  records. 

That  a  township  is  a  corporation,  represented 
by  trustees,  who  are  required  to  keep  a  true 
record  of  all  their  proceedings,  and  can  speak 
only  by  their  record,-~see  Board  of  Com- 
missioners of  Fayette  County  v.  Chitwood,  8 
/nd504. 

2.  It  is  not  necessary  that  the  votes  or  de- 
cisions of  directors  of  banking  corporations 
should  be  recorded,  unless  they  are  required 
to  be  by  the  charter  or  by-laws.  If  recorded, 
they  must  be  proved  as  other  proceedings  of 
record  are  proved,  by  producing  the  books 


or  accounting  for  their  absence.  If  not  re- 
corded, parol  evidence  may  be  admitted  to 
prove  what  was  done.  K  K  Superior  CL 
1851,  Edgerly  «.  Emerson^  8  Foet,  555. 

8.  That  records  of  the  proceedings  of  a 
board  of  directors  can  be  made  subsequently 
to  their  being  held,  and  will  relate  back  to 
the  time  of  the  transaction, — see  Commercial 
Bank  of  Manchester  v,  Bonner,  18  J8med.  S  JL 
649. 

4.  Though  the  by-laws'  of  a  corporation 
require  all  its  business  to  be  entsred  on  its 
books,  yet  a  neglect  by  one  of  its  agents  to 
enter  his  claims  does  not  operate  as  a  foifeitare 
of  them,  but  subjects  him  merely  to  liability 
for  the  damage  actually  caused  to  his  princi- 
pal thereby.  K  T,  Superior  Ct.  1859,  Rider 
0.  Union  India  Rubber  Co.  5  Boew.  85. 

5.  By  whom  they  should  be  kept.  The 
secretary  of  the  corporation  the  proper  per- 
son to  have  possession  of,  and  prove  the 
books  of  the  company.  See  Smith  o.  Natchez 
.Steamboat  Company,  1  How,  (Mist,)  478. 

As  to  the  powers  and  duties  of  Seeretarkt 
of  corporations, — see  Sborbtabt. 

6«  —  pro  tem«  In  Vermont,  a  reoocd  of  a 
vote  of  a  village  corporation,  made  by  the 
village  clerk,  and  placed  upon  the  records 
by  a  clerk  pro  tern,  under  the  inspection  and 
direction  of  the  clerk,  is  legal  evidence  of 
such  vote,  notwithstanding  the  clerk  pro  tern, 
has  not  been  sworn.  It  is  incident  to  all 
such  corporations  to  appoint  a  clerk  pro  Urn, 
to  keep  minutes  of  their  proceedings,  if  the 
regular  clerk  is  temporarily  absent ;  and  if 
they  cause  their  proceedings  to  be  altered  of 
record,  under  the  direction  of  the  cleik,  such 
record  is  evidence  of  their  proceedingSb  ft 
Supreme  Ct  1889,  Hutchinson  v,  Pratt,  11 
n.  402. 

7.  Oath.  Under  an  act  regulating  manu- 
facturing corporations  (ifoM.  St,  1808,ch.65) 
which  provided  that  the  corporations,  created 
by  it,  should  have  power  from  time  to  time 
to  choose  a  clerk,  who  should  be  sworn, — 
Held,  that  an  omission  of  the  deik  to  take 
the  oath  of  office  did  not  render  the  reooidt 
of  the  corporation  incompetent  evidence  of 
their  proceedings,  and  could  not  impair  the 
rights  of  third  parties  claiming  derivatrre 
interests  under  tiie  votes  of  the  corporatiQnL 
Such  a  provision  is  similar  in  its  nature  to 
those  requiring  officers  to  be  chosen  on  a  cer- 
tain day,  or  requiring  treasurers  and  cashieis 
to  give  bonds,  which  are  deemed  to  be  di- 
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rectory  only.  They  are  intended  only  for  the 
secnrity  of  th&  coq)oration,  and  to  insure  its 
due  regulation,  and  fidelity  on  the  part  of  its 
oflicers,  but  not  as  essential  to  the  validity  of 
corporate  acts  or  the  performance  of  official 
duties.  They  cannot  be  construed  as  con- 
ditions precedent,  unless  they  are  made  so  by 
the  express  terms  of  the  statute.  Ma49.  8u^ 
preme  Ct  1852,  Stebbins  v.  Merritt,  10 
CuBk,  27. 

8.  Beqnisites  of  a  Joomal.  The  journal 
of  a  public  body — e.  g,  the  council  of  a  muni- 
cipal corporation— cannot  be  amended  by  a 
Tote  passed  by  a  subsequent  board,  so  as  to  re- 
cite an  order  as  passed  which  before  appeared 
only  as  reported ;  nor  is  it  competent  to  prove 
by  extrinsic  testimony  that  an  ordinance  of 
such  a  corporation  was  voted  upon  and  pass- 
ed, where  the  journal  of  the  council  shows 
only  that  the  ordinance  was  reported.  Ky. 
Ct,  ofAppeciU^  City  of  Covington  «.  Ludlow, 
1  Mete,  295. 

9*  —  of  minntes  of  meeting.  In  one  book 
of  records  of  a  school  district,  it  did  not  ap- 
pear that,  at  a  certain  meeting,  there  was  an 
election  of  a  prudential  committee.  Another 
record  was  introduced,  which  the  clerk  of 
the  district  testified  contained  a  true  record  of 
the  meeting,  and  in  which  the  election  of  such 
a  committee  was  entered.  The  clerk  further 
testified  that  both  these  records  were  made  by 
biTn,  soon  after  the  meeting,  from  loose  me- 
moranda put  on  paper  at  the  time  of  the  meet- 
ing. Held^  that  the  election  of  the  conmiit- 
tee  was  duly  proved ;  the  records  not  being 
contradictory,  and  both  being  originals,  and 
the  one  which  contained  the  entry  of  the 
election  being  of  equal  validity  with  the 
other.  ifoM.  Supreme  Ct,  1888,  Williams  v. 
School  District  in  Lunenburg,  21  Pick.  75. 

10.  Where  the  record  of  a  town  meeting, 
held  on  a  certain  day,  omitted  to  state  that 
it  was  acyoumed  to  the  following  day, — Held^ 
that  there  was  not  legal  proof  of  the  election 
of  a  person  chosen  as  town  clerk  on  the  day 
to  which  the  meeting  adjourned ;  and  that 
such  person  could  not  amend  the  record  of 
the  first  meeting ;  and  that  parol  evidence 
of  an  adjournment  was  inadmissible.  Mass, 
Supreme  Ct,  1824,  Taylor  o.  Henry,  2  Pick. 
897. 

11.  Under  statutes  requiring  that  the 
minutes  of  corporate  meetings  should  be  en- 
tered in  a  book  and  signed  by  the  chairman 
of  the  meeting, — Held,  that  minutes  signed 


by  the  chairman  were  sufilciently  authenti- 
cated, although  it  appeared  that  he  did  not 
aflSx  his  signature  at  the  meeting,  but  upon  a 
subsequent  day.  Q.  B,  1843,  Miles  v.  Bough,  8 
Gale&D,n%',nLawJ,N.8,Q,B.n:,lJur. 
81.  Followed  1852,  Liglis  c.  Great  Northern 
Railway  Co.,  16  Eng,  Law  db  Eq.  55 ;  \(SJur, 
895.  And  see  West  London  Railway  Co.  tr. 
Bernard,  8  Ad,  cfe  E.  N.  8,  873 ;  8  Jur,  144 ; 
13  Law  J,  K  8.  Q,  B,  68.  N.  W.  Railway 
Co.  t,  McDaniel,  14  Jur,  987. 

12.  —  of  church  record.  A  book  being 
produced  as  the  record  of  a  church,  it  ap- 
peared that,  during  the  whole  time  it  was 
kept,  a  certain  individual  was  the  minister 
of  the  parish  and  pastor  of  the  church ;  that 
the  book  was  kept  wholly  or  chiefly  by  him; 
that  it  contained  a  regular  statement,  in 
proper  form  for  a  record,  of  the  admission  of 
members,  the  choice  of  officers,  and  the  trans- 
action of  the  regular  business  of  the  church ; 
and  that  no  other  book  was  kept  as  a  record. 
Hdd^  that  the  book  was  the  record  of  the 
church.  Mom,  Supreme  Ct.  1881,  Sawyer  v. 
Baldwin,  11  Pick,  492. 

18.  —  of  register  of  shareholders.  In  a 
case  under  an  English  statute  directing  com- 
panies to  keep  a  "  register  of  sharehMders,^^ 
to  be  authenticated  by  the  company  seal, 
and  which  book  was  declared  prima  facie 
evidence  of  who  were  shareholders,  the  de- 
fendants* register  book  consisted  of  several 
large  volumes.  The  last  one  of  them  only 
was  authenticated  by  the  company  seal; 
but  it  contained  a  recapitulation  of  the  con- 
tents of  the  previous  volumes.  Held^  that 
this  was  sufficient.  H.  of  Lords^  1852,  Inglis 
V,  Great  Northern  Railw.  Co.  16  Eng.  L.  db 
Eq,  55 ;  16  Jur.  895. 

II.  Use  A8  Evidknoe. 

14.  Admissibility  of  corporate  records^ 
as  evidence.  Upon  the  general  rule  that  re- 
cords of  a  corporation  regularly  and  properly 
kept  are  competent  evidence  of  the  corporate 
acts, — see  Highland  Turnpike  Co.  v,  McKean, 
10  Johns.  154 ;  Penobscot  &  Kennebec  R.  R. 
Co.  V.  Dunn,  89  Me,  587 ;  Hudson  v.  Carman, 
41  Me.  84 ;  Penobscot  R.  R.  Co.  «.  White,  41 
Me.  512;  White  Mountain.  Railroad  v,  East- 
man, 84  JV.  H.  124 ;  N.  A.  Building  Assoc,  v. 
Sutton,  35  Pa.  St.  468 ;  Banks  «.  Darden,  18 
Oa.  818 ;  Goodwin  i>,  U.  S.  Ann.  &  Life  Lis. 
Co.  24  Con'n.  591 ;  People  v.  Oakland  County 
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Bank,  1  Dougl  282;  Fitch  v,  Pinckaid,  4 
JSeam.  69. 

15.  —  of  organizatloiu  That  they  are 
competent  to  prove  the  orgaDization  and 
existence  of  the  corporation, — see  Grays  v. 
Lynchburg  &  Salem  Tump.  Co.  4  Band,  578 ; 
Boncombe  Tump.  Co.  «.  McCarson,  1  Deo,  A 
B,  306 ;  Ryder  v,  Alton  &i  Sangamon  R  R 
Co.  18  la.  516 ;  Hudson  f>.  Caiman,  41  Me, 
84. 

10.  —  of  by-lawB.  By  the  charter  of  a 
bank  the  president  and  directors  were  au- 
thorized to  make  all  such  by-laws  and  regu- 
lations for  the  goyemment  of  the  corporation, 
its  officen  and  members,  as  they  or  a  minority 
of  them  should  from  time  to  time  think  fit. 
In  an  action  by  the  bank,  upon  a  certain 
writmg  being  given  in  evidence,  headed 
"By-Laws,'^  and  which  purported  to  have 
been  the  by-laws  of  the  bank  while  its  busi- 
ness was  transacted  under  articles  of  asso- 
ciation and  before  the  act  incoiporating  it 
was  passed,  it  was  objected  that  there  was 
no  evidence  that  the  writing  produced  had 
been  adopted  as  the  by-laws  of  the  corpora- 
tion, there  being  no  entiy  or  memorandum 
of  such  adoption  among  the  minutes  of  its 
proceedings.  HtUdy  1.  That  the  authority  to 
make  by-laws  being  specially  delegated  to 
the  president  and  directors,  and  no  particular 
mode  of  exercising  it  being  prescribed  by 
the  charter,  it  was  no  more  necessary  that 
their  adoption  should  be  in  writing,  than 
the  acts  or  contracts  of  any  other  duly  au- 
thorized agents. 

2.  That  it  being  proved  by  the  cashier, 
that  the  by-laws  in  question  were  always 
reputed  to  be  the  by-laws  of  the  corporation, 
and  with  the  exception  of  two  articles,  were 
so  observed  by  him ;  and  by  a  director,  that 
they  were  delivered  to  him  as  such  upon  his 
election,  and  that  decisions  by  the  bDard  of 
directors  were  made  agreeably  to  them  in 
any  question  upon  their  conduct,  this  was  a 
sufficient  adoption  of  the  by-laws  by  the 
president  and  directors.  Md,  Ct,  of  AppedU^ 
1827,  Union  Bank  of  Maryland  «.  Bidgely,  1 
HarrU  d  G,  324. 

17.  "  of  votes.  The  records  of  a  school 
district  are  proper  and  legitimate  evidence 
of  votes  for  such  district,  in  a  suit  to  which 
it  is  a  party.  Conn,  Supreme  Ct.  1889,  South 
School  Dbtrict  v.  Blakeslee,  18  Conn,  227. 

18.  — 'of  offieer's  authority.  Original 
minutes  of  the  proceedings  of  trustees,  who 


were  the  officers  of  a  corporation,  made  at 
the  time,  by  one  of  their  numb^,  by  the 
authority  of  the  board,  are  competent  evi- 
dence to  prove  that  they  had  empowered  tiie 
treasurer  to  make  contracts  therein  specified ; 
especially  after  the  decease  of  the  trustee 
who  made  the  entries.  Man,  Sptpreme  Ct. 
1888,  Hayward  t.  Pilgrim  Society,  21  iHdk 
270. 

19.  —  of  membership.  The  books  of  a 
joint  stock  company, — HM^  admissible  in 
evidence  against  a  person  representing  him- 
self to  be  a  proprietor  of  the  company,  on 
the  question  of  his  membership.  V,  Chan. 
Ct.  1849,  Ea^.  Ma^ire,  In  re  St  George 
Steam  Packet  Co.  ^De0exA6,^l\  18  Law 
J,  N,  8,  ch.  256;  18  Jur.  678. 

20.  Entries  of  admission  into  trades-guilds 
or  separate  corporations, — Hdd,  to  be  evi- 
dence to  go  to  the  jury  of  the  existence  of 
an  aggregate  corporation,  compounded  of 
the  various  separate  corporations,  although 
there  was  no  proof  of  admissions  into  the 
aggregate  body,  and  it  had  no  common  seaL 
The  question  whether  a  body  is  a  corpora- 
tion, or  a  voluntary  society,  is  one  for  Uie 
jury.  K.  B.  1780,  Company  of  Carpenters 
&c  t,  Hayward,  1  Doitgl.  378. 

21.  In  a  case  of  pedigree,  an  entry  in  the 
books  of  the  Merchant  Tailors'  Company, 
that  T.  C.  was  admitted  a  freeman  of  that 
company  by  the  description  of  T.  C.  of  8. 
street,  son  of  J.  C.  deceased, — Held^  admis- 
sible not  only  to  prove  the  fact  that  T.  C. 
was  admitted  a  freeman,  but  that  the  com- 
pany received  him  by  that  description.  C.P, 
1888,  Collins  v.  Maule,  8  (hr,  d>  P,  502. 

22. —- of  stockholders' liability.  In  a  suit 
for  the  subscription  to  a  corporation  stock, 
the  corporation  subscription  books  and  ordeis 
for  payment  are  proper  evidence  to  establish 
liabUity.  Id,  Supreme  Ct.  1856,  Peake  fl. 
Wabash  R  R  Co.  18  m.  88.  And  see  Psrt- 
ridge  f>.  Badger,  25  Barb.  {N.  T.)  146 ;  Maish 
V.  Colhiett,  2  Etp.  665. 

23.  In  an  action  to  recover  calls  on  a  sub- 
scription to  stock,  the  books  of  the  corpora- 
tion are  competent  evidence  against  the  cor- 
porator, to  prove  the  amount  of  the  install- 
ments, as  well  as  the  calls.  Pa.  Supreme  Ct, 
1859,  Bavington  «.  Pittsburgh  &  Steubenville 
R  R  Co.  84  Pa,  St,  858. 

24.  The  records  of  the  clerk  of  a  ndlwav 
company,  of  the  proceedings  of  the  directGn^ 

[  in  making  assessments  on  the  shares  in  the 
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capital  stock,  may  be  used  as  eyidence  by 
the  company  in  Biiita  for  calls,  against  one 
who  subscribed  for  shares,  and  was  one  of 
the  grantees  of  the  charter  and  a  director  at 
the  time  of  making  such  calls,  and  who 
exercised  the  rights  of  a  shareholder  from 
the  outset.*  N.  K  /Sfuprmns  Ct  1856,  White 
Mountains' R.R Co.  e. Eastman,  84i\r.^l24. 

25.  —ef  town  expenditures.  Books  kept 
by  selectmen,  containing  accounts  of  the 
finances  and  expoises  of  the  town,  are  admis- 
sible in  evidence.  If.  H.  Superior  Ct,  1846, 
Thornton  e.  Campton,  18  JVl  H.  20. 

2^  —  of  bank  dMiUngs.  Entries  in  the 
books  of  a  bank  by  a  person  since  deceased, 
made  in  the  usual  course  of  business,  and  by 
one  whose  duty  it  was  to  make  them,  and 
who  had  no  interest  to  misrepresent  the  facts, 
are  admissible  in  eyidence.  N,  H,  Supreme 
Ct,  1864,  Wheeler  e.  Walker,  4S  JT.  K  855. 

27*  That  the  books  of  a  bank  are  evidence 
of  the  receipts  and  payments  stated, — see 
Union  Bank  «.  Knapp,  8  Pick,    96. 

28.  Bank  books,  proved  to  have  been  re- 
gularly kept,  and  open  to  the  inspection  of 
the  president  of  the  bank  and  probably  ex- 
amined by  him,  are  admissible  in  evidence  in 
an  action  against  him  by  the  receiver  of  the 
bank  to  recover  of  him  on  an  account  due 
the  bank  as  it  stood  on  their  books ;  as  also 
are  the  returns  made  by  the  bank  to  the  bank 
commissioners  during  his  presidency,  which 
could  not  have  been  made  up  without  includ- 
ing, with  the  amount  of  indebtedness  from 
directors  to  the  bank,  the  account  against  the 
president,  and  which  were  examined  and  al- 
lowed by  him.  B,  L  Supreme  Ct.  1862,  01- 
ney  «.  Chadsey,  7  B.  I.  224. 

29*  The  minute  book  of  a  bank  directors* 
meeting,  regularly  kept  by  the  cashier,  an 
authority  recognized  by  the  president,  is  good 
evideDce  of  who  were  present  at  and  what 
was  done  by  the  board,  at  a  particular  meet- 
ing, as  between  one  who  was  president  and 
director  of  the  bank  at  the  time  the  minute 
was  made,  and  a  receiver  of  the  bank  who 
represents  the  corporation.    lb. 


*  TbAt  wbere  a  book  1b  mftdo  by  itatote  pHma  fa6U 
•yidenoe  of  proprietonhip  of  iliara  In  the  oorporaUon,  it 
Is  admlMible  as  saeh,  though  it  has  been  irregularly  kepi, 

see  LoDdoQ  Qrand  JonctloD  Bsilw.  Ca  t>.  Freeman,  2 
JfaiM».  «t  ^.  686 ;  S  Sng.  Raiho.  Ocu.  468 ;  Bbmingfaam  Ac 
Ballw.  Co.n.  Locke,  1Q.B.2M ;  and  is  ereo  erideDoe  for 
the  compaQy  in  an  aedon  for  oalls,— see  London  k  Brighton 
Ballw.  Co.  «.  Falroioagh,  8  Soott,  N.  R.  68;  London  h 
Qrand  Joaetlon  BaUir.  Co. «.  Qraham,  \Q.S.  271. 
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80«  Memoranda  mado  on  the  books  of  a 
bank,  at  a  meeting  held  by  individuals  not 
shown  to  have  been  legally  elected  as  direct- 
ors, are  not  admissible  in  evidence  in  an  act- 
ion by  a  receiver  of  a  bank  against  the  presi- 
dent to  recover  the  value  of  securities 
belonging  to  the  bank,  fraudulently  appro- 
priated by  him.  B.  I.  Supreme  Ct,  1862, 
Hayes  v.  Eenyon,  7  B.  L  186. 

81.  —  of  proprietary  transfers.  That 
the  records  of  proprietary  companies,  show- 
ing the  partition  and  transfer  of  their  com- 
mon lands,  are  evidence  of  their  disposal  of 
such  lands, — see  Atkinson  v.  Bemis,  11  N.  E. 
44 ;  Woods  v.  Banks,  14  Id.  101.  But  com- 
pare Hart  V.  Gage,  6  Vt.  170.  See  also  Pbo- 
PRIETART  Companies. 

82«  —  of  notice  of  meeting.  A  record  by 
a  town  clerk,  of  the  proceedings  of  a  town 
meeting,  in  enacting  a  by-law  authorized  by 
statute  to  be  enacted  by  towns  at  meetings 
speciaUy  warned  for  that  purpose,  stating 
that, "  at  a  special  meeting  of  the  inhabitants 
of  the  town,  legally  warned  and  held  for  the 
purpose  of  making  the  by-law  in  question,  it 
was  voted,  &c,"  isprimA/aeie  evidence  that 
such  meeting  was  specially  warned  for  the 
purpose  of  making  such  by-law.*  Gmn,  Su^ 
preme  Ct.  1857,  Isbell  v.  N.  Y.  &  New  Haven 
Railroad  Co.,  26  Conn.  556. 

38.  For  or  against  whom  they  may  ber 
read.  Corporation  books  are  evidence  in  a 
suit  between  the  company  and  a  corporator. 
Del.  Superior  Ct.  1848,  JefferBon  v.  Stewart, 
4  Ha/rring.  82. 

84.  The  books  of  a  corporation  contain- 
ing a  register  of  their  public  acts,  are  evi- 
dence between  the  members  of  the  body,  or 
against  the  body,  but  not  in  their  favor, 
in  a  suit  brought  against  the  body  by  a 
strangrer.  Ala.  Supreme  Ct.  1835,  Mayor  &c. 
of  Tuskaloosa  e.  Wright,  11  Ala.  (2  Port.) 
280.  Compare  Marriage  v.  Lawrence,  8 
Bam.  &  Aid.  14& ;  Philadelphia  &  West- 
chester R.  R  Co.  V.  Hickman,  28  Pa.  St. 
818 ;  New  England  Manuf.  Co.  «.  Vandyke, 
1  Stoekt.  408;  Bristol  &c.  Canal  Nav.  Co.  v.. 
Amos,  1  Man7i.  S  S.  560. 

85.  The  books  of  a  corporation,  although 
competent  to  prove  the  acceptance  of  its 
charter,  its  organization,  and  the  election  of 

*  See,  to  same  effeofc,  asto  proprietors*  meetings,  Stedmaa 
e.  Putney,  JtT.  <^ip.  11 ;  Codman  «.  Whislow,  10  JfoM. 
146 ;  Britton  «.  Lawrence,  1  D.  Chip.  108.    Hot  compare  to* 
the  contsary,  Heyshamv.  forster,  6  Mann.  dbB.Vn. 
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officers,  and  other  corporate  acts,  are  not 
admissible  in  evidence  in  matters  of  a  pri- 
vate nature  in  support  of  its  own  claims 
against  a  stranger,  nor  even  against  a  mem- 
ber who  claims  adversely,  and  not  under 
the  corporation.  N,  H.  Supreme  Ct,  1864, 
Wheeler  «.  Walker,  45  29'.  H.  865. 

86.  The  books  of  a  corporation  are  evi- 
dence between  its  members,  but  not  against 
strangers.  lU.  Suprems  Ct.  1865,  Chase  «. 
Sycamore  &  Courtland  R.  R.  Co.  88  lU.  215. 

87.  Thus,  in  general,  the  books  of  a 
bank  are  not  competent  evidence  to  affect 
strangers.  Fla.  Supreme  Ct.  1854,  Union 
Bank  of  Florida  «.  Call,  5  Fla.  400.  But 
compare  Oliver  t.  Phelps,  1  Spen.  180. 

88.  Entries  of  the  transfer  of  shares, 
made  in  the  transfer  book  of  an  English  rail- 
way company,  according  to  the  requirements 
of  an  act  of  parliament,  are  not,  by  them- 
selves, evidence  of  proprietorship  of  shares, 
in  an  action  between  strangers.  Ext^.  1888, 
Hare  o.  Waring,  8  Mees.  db  W.  862. 

89.  The  receipt-book  of  a  "corporation 
containing  entries  of  payments  by  a  member, 
is  evidence  against  the  company,  without 
producing  the  officer  by  whom  they  were 
countersigned.  Such  entries  are  not  to  be 
rejected  because  they  f\imiBh  evidence  of 
olher  payments  than  those  for  which  they 
are  properly  admissible  in  evidence.  Pa, 
Supreme  Ct.  1860,  North  America  Building 
Association  v.  Sutton,  85  Pa.  St.  463. 

40.  Entries  in  the  books  of  an  incorpo- 
rated company  are  not  evidence  against  a 
member  of  tiie  company,  in  respect  of  a 
contract  entered  into  by  him  with  the  com- 
pany, although  the  act  by  which  the  com- 
pany is  incorporated  authorizes  each  mem- 
ber to  inspect  and  take  copies  of  the  books 
or  any  part  of  them.  So,  although  the 
entries  relate  to  transactions  at  a  meeting  at 
which  such  member  was  present,  it  appear- 
ing that  the  entries  were  made  after  the 
meeting  had  terminated,  from  memoranda 
made  by  the  clerk  at  the  meeting.  K.  B. 
1838,  Hill  f>.  Manchester  Water  Works  Co. 
2  Net.  &  M.  578. 

41.  Minutes  of  a  corporation  are  not  evi- 
dence of  an  agreement,  alleged  to  have  been 
made  by  stockholders  as  individuals,  and 
not  intended  to  bind  the  corporation*  N.  J. 
Chancery^  1860,  Black  v.  Shreve,  2  Bead.  455. 

42.  An  officer  of  a  municipal  corporation, 
«nied  for  abating  an  obstruction,  may  justify 


as  an  individual,  and  use  the  minutes  of  the 
corporate  proceedings  to  establish  that  the 
thing  removed  was  in  a  public  street.  The 
fact  that  he  is  their  officer  does  not  make 
their  records  inadmissible.  N.  Y.  Supreme 
Ct.  1831,  Denning  v.  Roome,  6  Wend.  651. 

48.  Neeessity  of  producing  re^rd  evi- 
dence* The  books  of  a  corporation  are  the 
proper  evidence  of  its  corporate  acts;  and 
while  they  are  in  existence  and  can  be  ob- 
tained, parol  evidence  is  inadmissible  to 
prove  the  acceptance  of  the  charter,  or  what 
persons  are  members  of  the  corporation. 
Me.  Supreme  Ct.  1840,  Coffin  o.  Collins,  17 
Me.  440. 

44.  The  books  of  a  corporation  are  the 
regular  evidence  of  its  doings,  and  the  ac- 
ceptance of  the  charter  should  be  proved  by 
them.  But  if  books  have  not  been  kept,  or 
have  been  lost  or  destroyed,  or  are  not  acces- 
sible to  the  party  upon  whom  the  affirmative 
lies,  then  the  acceptance  may  be  proved  by 
implication  from  the  acts  of  the  members  of 
the  alleged  corporation.  Me.  Supreme  CL 
1856,  Hudson  t.  Carman,  41  Me.  84. 

45.  That  when  proof  of  a  resolution  of 
directors  is  necessary,  the  book  of  records  it- 
self must  be  produced,  or  proper  secondary 
evidence  of  the  contents  given,  after  notice 
to  produce  them, — ^see  Montgomery  R.  R  9. 
Hurst,  9  Ala.  N.  S.  518. 

48.  An  instrument  in  writing  was  exe- 
cuted by  the  secretary  and  treasurer  of  an 
incorporated  company,  which,  after  acknowl- 
edging the  receipt  of  certain  notes  as  a  loan 
to  the  company,  recited  that  the  loan  was 
made  on  conditions  stated  in  resolutions  of 
the  board  of  direction,  passed  on  a  specified 
day,  and  recorded  on  the  minutes.  In  an 
action  upon  such  instrument  against  the 
company, — Held^  that  the  plaintiff  could  not 
recover  without  proving  the  conditions  and 
terms  of  the  loan,  either  by  the  production 
of  the  resolutions  of  the  directors,  or  other 
competent  evidence;  and  the  fact  that  the 
resolutions  were  in  the  company's  poasession, 
did  not  affect  the  principle.  Ala.  Supreme 
Ct.  1861,  Alabama  &  Tennessee  Rivers  R  R 
Co.  V.  Nabora,  87  Ala.  K  S.  489. 

47.  Admissibility  of  oilier  proof.  In  snits 
between  third  parties,  the  records  of  a  oc»^ 
poration  need  not  be  produced  to  proye  the 
authority  of  the  president;  but  it  may  be 
shown  by  other  evidence.  Me.  Supreme  Ct 
1858,  Cabot «.  Given,  45  Me.  144. 
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4S.  The  records  of  a  bank,  when  prodnced 
by  the  bank,  are  not  the  only  competent  eyi- 
dence  of  the  appointment  and  authority  of 
its  cashier,  and  of  deposits  made  therein; 
but  parol  evidence  is  admissible  in  proof  of 
those  facts.  JV.  H,  Superior  Ct,  1844,  Town 
of  Concord  «.  Concord  Bank,  16  JV.  H,  (4, 
2d  S.)  26.  Compare  Baitks,  420,  421,  497, 
624. 

49.  The  charter  of  an  incorporated  com- 
pany, which  provides  that  the  signature  of 
the  president,  attested  by  the  secretary,  shall 
be  taken  as  full  evidence  of  the  doings  of  the 
company,  does  not  exclude  other  evidence 
of  their  acts ; — e.  g,  an  indorsement  by  the 
president  and  agent,  without  the  attestation 
of  the  secretary.  Ind,  Supreme  Ct.  1850, 
Hankins  p.  Shoup,  2  Cart,  842. 

50.  In  an  action  against  an  incorporated 
boropgh  for  the  price  of  goods  sold  to  the 
corporation,  the  acts  of  the  wardens  and 
burgesses  are  admissible  to  prove  an  accept- 
ance of  the  goods,  without  showing  a  vote 
of  the  corporation.  Conn,  Supreme  Ct.  1881, 
Davidson  «.  Borough  of  Bridgeport,  8  Conn. 
472. 

In  what  cases  a  corporation  are  bound  by 
an  Executed  contract,  though  informally 
made,  see  Coittbacts. 

51.  Where  the  charter  of  a  corporation 
does  not  require  that  the  appointment  of  an 
agent,  or  the  making  of  a  contract,  shall  be 
by  written  instrument,  and  it  does  not  ap- 
pear to  have  been  so  made,  the  appointment 
or  contract  may  be  proved  by  parol.  Ind, 
Supreme  Ct,  1857,  Hamilton  v.  Newcastle  & 
Danville  R  R  Co.  9  Ind,  859. 

52.  If  a  corporation,  party  to  a  suit,  refus^ 
to  produce  theiF  books,  on  notice,  the  other 
party  may  give  parol  evidence  of  the  election 
of  its  officers,  and  of  the  acts  of  the  directors. 
Mass,  Supreme  Ct,  1880,  Thayer  «.  Middlesex 
Mut  Ins.  Co.  10  Pick,  826. 

58.  It  is  not  necessary  for  a  party  who 
claims  title  to  notes  through  the  indorsement 
of  a  foreign  corporation,  to  produce  the 
books  of  the  corporation,  if  they  are  out  of 
the  commonwealth;  and  depositions  of  late 
officers  of  the  company  are  admissible,  al- 
though, in  reply  to  cross  interrogatories  re- 
questing them  to  do  so,  they  did  not  annex 
the  records  of  the  company,  or  copies  of 
them,  if  the  same  were  not  in  their  custody. 
Mass.  Supreme  Ct,  1862,  Topping  v.  Bick- 
ford,  4  AUen,  120. 


54.  The  vote  of  the  directors  of  a  banking 
institution  to  accept  one  security  in  the 
place  of  another,  may  be  proven  by  parol, 
when  no  record  is  made  of  it.  lU.  Supreme 
Ct.  1856,  Ryan  v.  Dunlap,  17  lU.  40. 

55.  Attestation.  How  the  genuineness  of 
corporate  records  should  be  evidenced,  in 
order  to  render  them  admissible, — see  Whit- 
man ff.  Granite  Church,  28  Me,  286 ;  Oakes 
V,  Hill,  14  Pick,  442 ;  Green  v.  City  of  Indi- 
anapolis, 25  Ind,  490 ;  €k>ulding  «.  Clark,  84 
K  H,  148. 

56«  Extracts  &om  the  records  of  a  corpo- 
ration produced  by  the  corporation  clerk, 
are  admissible  evidence  of  the  official  acts 
therein  set  out  Ind,  Supreme  Ct,  1859, 
Breedlove  v.  Martinsville  &  Franklin  R  R 
Co.  12  Ind,  114, 

57.  Andent  records*  Copies  of  ancient 
proprietary  grants  are  admissible  in  evidence, 
without  proof  that  the  meetings  at  which  they 
were  made,  were  legally  assembled.  Mass, 
Supreme  Ct,  1807,  Pitts  t.  Temple,  2  Mass, 
588 ;  N,  H,  Supreme  Ct,  1858,  Little  v.  Down- 
ing, 87  JV.  K  855. 

*    m.   iNSPECnOK. 

58.  Who  entitled  to  demand  It.  Stranger. 

In  general  a  mere  stranger  to  the  affairs  of  a 
corporation  (though  municipal)  is  not  en- 
titled to  an  inspection  of  their  books.  See 
Hodges  «.  Atkins,  8  Wils.  898 ;  2  W,  Bla^. 
877 ;  Mayor  &c.  of  Southampton  v.  Graves, 
8  Dur7\f.  <fc  i?.  590 ;  Bristol  c.  Visger,  8  Dowk 
<k  R,  434 ;  Cox  «.  Copping,  1  Ld,  Ba/ym,  887. 
But  compare  Corporation  of  Barnstable  t, 
Lathey,  8  Id,  803. 

59*  Where  an  action  was  brought  by  a 
corporation  for  an  alleged  breach  of  a  by- 
law affecting  every  one  within  the  corporate 
jurisdiction,  the  defendant,  although  not  a 
corporator,  was  allowed  a  rule  to  inspect  and 
copy  the  by-law  in  the  corporate  books. 
K.  B,  1824,  Harrison  c,  Williams,  8  Ba/m,  <fe 
C,  162.  And  see  Mayor  of  Lynn  «.  Denton, 
1  Dwmf,  &  E,  689. 

60.  Member.  A  corporator  of  a  muni- 
cipal corporation  has  a  right  to  have  a  gen- 
eral inspection,  and  to  take  copies  of  the 
public  documents  and  records  of  the  corpo- 
ration, under  such  rules  and  restrictions  as 
will  preserve  them  from  loss  or  mutilation, 
and  prevent  any  seriHos  interruption  of  the 
duties  of  the  eustos,    N,  T,  Supreme  Ct,  Sp, 
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T,  1866,  People  v.  Cornell,  47  Barb.  829; 
82  Bnt).  iV.  149. 

61.  This  right  is  absolute  and  is  not  to 
be  restricted  to  cases  where  the  coiporator 
has  some  private  interest,  for  the  enforcement 
and  protection*  of  which  an  inspection  of 
certain  documents  is  necessary.  The  cor- 
porate officers  still  retain  an  interest  in  the 
manner  in  which  their  property,  business 
and  interests  are  cared  for,  conducted  and 
looked  after;  it  follows  that  they  have  a 
right  to  as  full  knowledge  of  all  the  official 
acts  of  their  officers  as  the  officers  them- 
selves hare,  so  as  to  enable  them  to  ascertain 
whether  their  officers  have  performed  their 
duty  in  such  manner  as  is  acceptable  to 
them,  with  a  view  to  determine  whether  they 
will  continue  them  in  office  or  not    Ih. 

6S*  An  inspection  of  the  transfer  books 
of  an  incorporated  company  was  granted  in 
an  action  between  two  corporators.  See 
Geiy  «.  Hopkins,  7  Mod,  129 ;  2  Ld,  Baym, 
851. 

63*  An  inspection  wiQ  not  be  granted  of 
the  books  of  a  trading  corporation,  though 
of  a  public  nature,  and  though  the  appli- 
cant is  a  corporator,  in  order  tl|pt  he  may 
subsequently  procure  a  dividend  to  be  de- 
clared. K.  B,  181 9,  Rex  v.  Bank  of  England, 
2  Bam,  d  Aid.  620. 

64.  Snbseriben  In  an  action  by  a  rail- 
way company  against  a  proprietor  for  calls 
on  his  shares,  the  court  will  not  order  the 
plaintiffs  to  permit  the  defendant  to  inject 
and  make  extracts  from  the  books  of  the 
company,  when  such  inspection  is  not  dis- 
tinctly authorized  by  the  Railway. Act; 
especially  if  it  appears  to  be  the  defendant's 
object  to  discover  what  defence  can  be  set 
up.  Q.  B,  1841,  Birmingham,  Bristol  and 
lliames  Junction  Railway  Co.  «.  White,  1 
Ad,  dk  E.  N,  /9.  282;  5  Jwr,  800 ;  4  Pm*.  A 
D.  649. 

65.  Subscriber  for  shares  in  a  company, — 
JBeld^  entitled  to  an  inspection  of  records  re- 
lating to  his  agreement,  in  an  action  brought 
by  him  to  recover  back  his  deposit.  Ley  v. 
Barlow,  5  Bowl  <§  L.  875;  1  Mech,  800. 

66*  Stockholder,  In  an  action  against 
the  Bank  of  England  for  not  paying  divi- 
dends upon  certain  stock,  the  bank  admit- 
ting that  the  stock  had,  up  to  a  certain  day, 
stood  in  the  bank  books  in  the  plahotifiTs 
name,  alleged  that  th^laintiff  had  on  that 
day  transferred  it    Ui>on  the  affidavit  of 


the  plaintiff  that  she  had  never  agreed  or 
authorized  any  transfer,  and  that  if  such 
alleged  transfer  existed  it  was  a  forgery,  the 
court  made  absolute  a  rule  allowing  her  to 
inspect  the  particular  entry  in  the  transfer 
book,  purporting  to  transfer  the  stock.  Q. 
B.  1846,  Foster  v.  Bank  of  England^  15  Lmo 
J.  I^.  8,  Q.  B.  212 ;  10  Jur.  872. 

67.  In  the  absence  of  any  restriction  hn- 
posed  by  charter,  or  the  rules  and  by-laws  of 
a  banking  corporation  passed  in  conformity 
thereto,  a  stockholder  in  such  corporation 
has  a  right  to  inspect  the  ^^disconnt  book"^ 
of  the  bank,  within  proper  and  reaa<»able 
hours.  La,  Supreme  Ct.  1858,  Cockbum  v. 
Union  Bank  of  Louisiana,  13  La.  ^na.  289. 

68*  A  corporation  was  required  by  charter 
(in  addition  to  general  provisions  of  statute 
upon  the  same  sutject)  to  cause  a  book  to 
be  kept  containing  the  names  and  residences 
of  all  stockholders,  the  number  of  shares 
held  by  them  reapectivelyy  &c.,  which  book 
the  charter  directed  should  at  all  reasonable 
times  be  open  for  the  inspection  of  the 
creditors  and  stockholders  of  the  corpora- 
tion. The  corporation  kept  no  book  pre- 
cisely answering  to  the  requirement  of  the 
charter.  They  kept,  however,  a  ixansfer 
book,  a  register  of  certificates  of  stock,  and 
a  stock  ledger.  On  application  by  a  stock- 
holder, for  an  opportunity  to  inspect  the 
book  prescribed  by  the  charter  to  be  kept, 
the  officers  of  the  corporation  offered  an 
ine^pection  of  the  transfer  book  and  register, 
but  refused  to  permit  the  stock  ledger  to  be 
examined.  HMy  that  the  stockholder  was 
entitled  to  an  inspection  of  the  stock  ledger, 
that  being,  of  all  the  books  kept  by  the 
company,  the  one  which  mdlt  nearly  fulfilled 
the  requisites  of  the  charter  provision.  llLe 
circumstance  that  it  contained  more  facts 
than  the  charter  required  to  be  stated,  formed 
no  excuse  for  refusing  to  furnish  it,  so  long 
as  the  company  neglected  to  keep  such  a 
book  as  was  required.  2f.  Y.  Supreme  CL 
8p.  T.  1867,  People  t.  Pacific  Mail  Steam- 
ship Co.  8  Abb.  Ft,  N.  8,  864;  84  Hew.  Pr. 
198. 

69*  A  shareholder  in  a  joint  stock  com- 
pany,— Eddj  not  entitled  to  an  inspection 
of  the  corporate  books  for  the  purpose  of 
proving  a  plea  of  jtistificatioik  in  an  action 
against  him  foriibel  imputing  insolvency  to 
the  company.  JBhsch,  1859,  Metropolitan  Ssc^ 
Co.  «.  Hawkins,  4  Murht.  db  JIT.  146. 
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70.  Creditor*  When  creditors  of  a  bosi- 
ness  corporation  are  entitled  to  an  inspection 
of  the  books, — see  Exp.  Walker,  6  Eng,  L. 
A  Eq.  51 ;  15  Jut.  858;  Regina  v.  Derby- 
shire, ZEldiB.  784;  26  Eng,  L.&Eq.  101. 

71.  Bight  to  take  extracts*  Under  1  N. 
Y.  Rev.  Stat.,  601,  |  l,~providing  that  the 
transfer  books,  and  books  containing  the 
names  of  the  stockholders,  of  any  incorpo- 
rated omipany,  shall,  at  all  reasonable  times 
during  the  usual  business  hours,  be  open  for 
the  examination  of  every  stockholder,  for 
thirty  days  previous  to  the  election  of  direct- 
ors,— the  stockholder  has  a  right,  not  only  to 
inspect  the  books,  but  also  make  any  mem- 
orandum or  a  list  of  the  stockholders  there- 
fix)m ;  and  if  the  officer  having  charge  of  the 
books  refuses  to  permit  him  to  exercise  this 
right,  he  subjects  himself  to  the  statute  pen- 
alty. The  officer  in  charge  of  the  books  is 
not  the  judge  of  the  motives  of  the  stock- 
holder applying  for  such  examination.  N. 
T.  Ct.  of  Appeals,  1851,  Cotheal  «.  Brouwer, 
6  JV:  7".  (1  Seld.)  662. 

72*  Compeliing^  prodnctioii)  by  manda- 
mus* A  mandamus  lies  to  compel  officers 
having  charge  of  corporate  books,  to  give  a 
person  entitled  thereto  an  opportunity  to  in- 
spect them.*  JV.  T.  Supreme  Gt.  1845,  People 
V,  Mott,  1  How.  Pr.  247 ;  5jp.  T,  1867,  People 
V.  Pacific  Mail  Steamship  Co.,  8  Ahb,  Pr,  K  8, 
364 ;  84  Bino,  Pr,  193 ;  La.  Stipreme  Ct.  1858, 
Cockhum  p.  Union  Bank  of  Louisiana,  18 
La.  Ann,  289;  K  B.  1749,  Rex  r>,  Ingram,  1 
W,  Blqek.  50. 

73.  A  mandamus  will  be  granted  at  the 
suit  of  any  member  of  a  corporation  to  in- 
spect the  corporate  books,  when  a  necessity 
of  inspecting  them  for  a  particular  purpose 
is  shown ;  though  it  arises  in  a  dispute  with 
others.  Rex  d.  Hostmen  of  Newcastle-upon- 
Tyne,  1  Stra.  1223. 

74*  Members  of  a  private  corporation  can- 
not have  a  mandamus  to  inspect  the  charter. 


*  A  man  damns  to  a  steward  of  a  eorporatlon,  who  kept 
the  paUie  books,  to  compel  him  to  attend  with  the  books  at 
the  next  corporate  assembly,  granted.  See  Case  of  the 
Borough  of  Calne,  fiiSfr.  a.  94a 

Where  a  statute  made  It  the  duty  of  a  turnpike  eorpora- 
tlon to  grant  a  certificate  of  amounts  due  by  them  for  re- 
pairs kc  attested  in  a  certain  manner,  and  to  transmit  a 
dapUcate  of  the  same  to  the  State  treasurer,  in  order  that 
payment  might  l>e  made  by  the  State,  and  deducted  out  of 
tibe  appropriations  made  to  the  corporation  ;  a  mandamus 
immM  granted  to  compel  them  to  delWer  to  the  relator,  and 
transmit  to  the  treasurer,  such  a  oertifleate.  Commonwealth 
r.  Anderson  Ac  Tump.  Koad,  7  Serg.  db  B,  6. 


unless  they  show  it  to  be  necessary  with  ref- 
erence to  some  specific  dispute  or  question 
then  depending,  in  which  they  are  interested, 
and  then  the  inspection  will  be  granted  only 
to  such  an  extent  as  may  be  necessary  for  the 
particular  occasion.  5  K.  B,  1881,  Rex  «. 
Merchant  Tailors'  Company,  2  Bam.  S  AcL 
115. 

75.  Thus,  where  members  of  a  corporation, 
merely  alleging  grounds  on  which  they  be- 
lieved that  its  affairs  were  improperly  con- 
ducted, and  the  officers  unduly  chosen,  and 
complaining  of  misgovemment  in  some  par- 
ticular instances  not  affecting  the  parties 
themselves  or  any  matter  then  in  dispute,  ap- 
plied for  a  mandamus  to  the  master  and 
wardens  to  allow  them  to  inspect  and  take 
copies  of  all  records,  books,  and  muniments 
in  the  possession  of  the  master  and  wardens, 
belonging  to  the  company,  or  relating  to  its 
affairs,  the  court  discharged  the  rule  with 
costs.    Ih.    See  also  MAia>Aicus. 

76«  The  directors  of  a  corporation  who 
were  sued  as  such  for  mismanagement  of  the 
company's  affairs,  were  refused  permission  to 
inspect  the  books  kept  by  the  company  dur- 
ing the  period  of  their  directorship,  the  affi- 
davit of  the  motion  not  stating  such  inspec- 
tion to  be  material  or  necessary  to  their 
defence.  0.  P.  1880,  Imperial  Gas  Co.  v. 
aarke,  7  Bing.  96 ;  4  Moore  d  P.  727. 

77.  That  to  warrant  a  mandamus  to  en- 
force a  member's  right  to  inspect  the  corpo- 
rate books,  there  must  have  been  a  distinct 
refusal  on  the  part  of  those  having  the  con- 
trol of  the  books  to  permit  the  corporator  to 
inspect  them, — see  Rex  v.  Wiltshire  &  Berk- 
shire Canal  Navigation,  8  Ad,  <fe  E.  477 ;  Rex  «. 
Trustees  of  North  Leach  &  "Whitney  Roads, 
5  Bam,  d  Ad,  978 ;  Regina  v,  Sealey,  8  Jur. 
496. 

78,  Although  a  corporator  may  at  the 
common  law  have  a  mandamus  to  compel 
the  custodian  of  corporate  records  and  docu- 
ments to  allow  him  an  inspection  of  them, 
yet  to  entitle  himself  to  the  aid  of  the  court, 
he  must  show  a  proper  demand  by  him  upon 
such  custodian,  at  a  proper  time  and  place, 
and  for  a  proper  reason,  which  has  been  re- 
vised ;  the  party  asking  must  also  have  some 
interest  at  stake,  rendering  the  inspection 
necessary.  It  eeema  that  the  writ  will  not  be 
granted  to  enable  a  corporator  to  gratify  an 
idle  curiosity.  Mich.  Supreme  Ct.  1861,  Peo- 
ple V,  Walker,  9  Mich.  828. 
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79.  A  demand  of  an  inspection  of  all  the 
books,  records,  and  papers  of  the  company  is 
too  broad.    lb, 

80.  —  by  gubpoena.  That  a  corporation, 
by  its  officers,  may  be  compelled  to  produce 
books  and  papers  in  its  possession,  contain- 
ing matter  pertinent  to  the  issue  in  an  action 
between  third  parties,  as  a  private  individual 
may,~see  Winder  «.  DiiSendorffer,  2  Bland, 
Ch.  166. 

81.  In  an  action  against  a  corporation  as 
defendants,  the  plaintiff  served  on  their  pre- 
sident a  subpoena^t^^^  tecum,  requiring  him 
to  appear  on  the  trial  with  certain  certificates 
and  books  of  minutes  of  the  defendants, — 
ffddj  that  he  was  not  bound  to  produce 
them,  and  that  a  motion  for  an  attachment 
had  been  properly  denied.  Such  officer  has 
no  right,  and  although  subpoenaed  to  do  so, 
is  under  no  obligatioD,  to  remove  the  books 
and  papers  of  his  principals  from  the  office  in 
which  they  are  required  to  be  kept.  N,  T, 
Supreme  Gt,  1825,  Bank  of  Utica  «.  Hillard, 
6  Cow,  153 ;  8.  C,  again,  1826,  Id,  419.  N,  Y. 
Superior  Ct.  1857,  La  Faige  v.  La  Farge  Lis. 
Co.  14  How.  Pr,  26. 

82.  The  agents  of  a  corporation  cannot, 
in  their  individual  capacities,  be  compelled 
to  discover  the  books  of  the  corporation ;  and 
on  a  motion  to  require  them  to  do  so,  the 
court  will  not  enter  into  the  question  whether 
the  incorporation  is  fictitious.    If.  Y,  Supreme 


Ct. 

Pr.  266 ;  44  Barb.  64. 

88.  A  joint  stock  company  is  not  such  a 
corporation  as  to  entitle  its  officer  to  refuse 
to  produce  its  papers  in  his  custody  when 
subpoenaed.  2f.  Y.  Superior  Ct,  Chambers, 
1868,  Woods  «.  De  Figaniere,  1  BoU.  659. 


I.    Natubb  and  Powers. 

1.  Xot  eocletslastical  corporations.  Licor- 
porated  religious  societies  are  not  to  be  re- 
garded as  ecclesiastical  corporations  in  the 
sense  of  the  English  law,  but  are  civil  cor- 
porations governed  by  the  principles  of 
common  law.  N.  Y,  Ct,  of  AppeaU,  1854, 
Robertson  v.  Bullions,  11 2i.  Y.  (1  Kern.)  243. 

2.  Eeclesiastical  ffovernment*  There  can- 
not, in  this  country,  be  claimed  for  the  de- 
cisions of  a  synod,  or  of  any  ecclesiastical 
judicatory,  the  same  effect  which  is  given  to 
the  decision  of  ecclesiastical  courts  in  Eng- 
land. Vt.  Supreme  Ct.lSi»,&mit}i9.J!^elB0n, 
18  n,  511,  551. 

8.  The  proceedings  of  the  synod  of  the 
*^  Associate  Church,"  as  a  court  of  the  last 
resort,  are  not  to  be  held  concludve  and  ab- 
solute, in  this  country,  when  they  come  in 
question,  whether  directly  or  collaterally,  in 
courts  of  law ;  but  the  regularity  and  effect 
of  their  proceedings  may  be  examined  and 
be  determined,  in  courts  of  justice,  upon  the 
same  principles  which  subject  the  proceed- 
ings, either  of 'inferior  courts,*  or  voluntaiy 
associations,  to  inquiry  and  adjudication.  lb. 

4.  The  synod  have  no  power  to  appoint  a 
commission  to  receive  the  submission  of  a 
presbytery,  which  has  been  on  trial  before 
the  synod,  and  to  restore,  or  dissolve,  the 
presbytery,  as  the  commissioneiB  may  think 


Sp,   T,  1864,  Opdyke  «.  Marble,  18  AUb.   proper.     This,  is  a  delegation  of  judicial 
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2.  Trustees.      Chwrchwardens    and 

Vestrymen,  • 
V,  Pbwb. 


power,  not  warranted  by  any  known  rules  of 
discipline  in  the  "  Associate  Church."    Ih. 

5.  Neither  have  the  synod  power  to  soft- 
pend,  or  depose  ministers,  except  in  cases 
which  come  to  them  by  appeal  from  the  pres- 
bytery, where  such  matters  must  commence 
and  be  first  determined.    lb. 

6«  A  synod  has  power  to  erect  new  pres- 
byteries; but  no  power  is  given  to  them  to 
dissolve  a  presbytery,  against  its  consent.  Ih. 

7.  Thus  where  the  synod  declared  a  pres- 
bytery dissolved,  and,  upon  its  not  submit- 
ting to  the  decision,  deposed  the  ministers 
who  constituted  it, — Bield,  that  the  decree 
was  void,  and  that  the  ministers  were  unlaw- 
fully deposed.    lb, 

8*  The  synod  of  the  Presbyterian  Church 
have  not  original  jurisdiction,  without  ap- 
peal taken  from  proceedings  below,  to  ap- 
point elders  in  a  church ;  nor  can  the  general 
assembly  confirm  such  appointment.  J^.  Ct 
of  Appeals,  1867,  Watson  9.  Aveiy,  2  J?tuA.83a 
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9.  Although  the  civil  courts  will  not  re- 
examine determinations  of  ecclesiastical 
bodies,  made  within  the  scope  of  their  juris- 
diction, they  will  revise  determinations  which 
transcend  that  limit  Thus  where  rights  of 
property,  secured  to  congregations  and  indi- 
viduals by  the  organic  law  of  the  church,  are 
violated  by  the  unconstitutional  acts  of  the 
ecclesiastical  courts,  the  civil  courts  will  give 
relief  to  the  parties  aggrieved.  Under  this 
principle  the  civil  courts  may  inquire  into 
the  constitutional  validity  of  an  election  of 
elders.  Ky,  Ct.  of  Appeals,  1867,  Watson  t>. 
Avery,  2  Bush.  832. 

10«  A  bill  brought  by  the  male  members 
of  a  religious  congregation,  against  the 
trustees  of  the  same,  for  alleged  breaches  of 
trust  and  violation  of  church  discipline  and 
worship,  was  dismissed;  it  appearing  that 
questions  of  church  government  and  worship 
were  concerned,  and  that  breaches  of  doctrine 
and  discipline  were  charged,  of  which  eccle- 
siasiical  tribunals  alone  had  jurisdiction. 
Md.  Ct.  of  Appeals,  1865,  Tartar  v,  Qibbs, 
24  Md.  828. 

11.  The  usages  of  a  church,  or  the  law  of 
its  organization  as  a  religious  society,  if  they 
are  to  be  considered  in  deciding  legal  con- 
troversies, should  be  proved  as  facts.  In  the 
absence  of  testimony,  it  will  be  presumed 
that  religious  societies  cannot  dissolve  their 
coimection  with  the  principal  organization 
without  permission.  HI.  Svpreme  Ct.  1862, 
Vasconcelles  v.  Perraria,  27  lU.  287. 

12.  Power  to  make  by-laws.  Religious 
societies  may  prescribe  such  rules  as  they 
fhink  proper  for  preserving  order,  when  met 
for  public  worship,  and  may  use  necessary 
force  to  remove  a  person  wilfully  violating 
Buch  rules.*  Ind.  Supreme  Ct,  1856,  McLain 
«.  Matlock,  7  Ind.  525. 

n.     ObGANIZATION. 

1.  QefMToU/y. 

13.  How  effected.  That  a  general  statute 
authorizing  the  formation  of  religious  so- 
cieties should  be  substantially  followed  and 


*  It  ii  competent  for  a  Pilot  Benefit  and  Relief  loelety 
empowered  to  make  lawi  Ibr  the  goTemmtnt  of  the  auoda^ 
tlm  *'  and  othenrlae,"  to  make  br-lawa,  fixing  a  tarilT  of 
wage!  for  pilots  (If  this  be  done  in  good  faith,  to  promote 
uniformilr,  and  not  extortion) ;  and  also  to  Impose  does 
upon  the  mambers,  whieh  the  sodetr  may  reoorer  by  action. 
My.  Ci.  <^  Appeal*^  1867,  Lee  9.  LouisvlUe  Pilot  Benevolent 
Ac.  Asaociatloo,  2  BmS,  251 


its  express  requirements  complied  with ;  and 
all  the  facts  required  to  be  stated  in  the  cer- 
tificate must  be  stated, — see  Ferraria  «.  Vas- 
concelles, 28  lU.  456. 

14.  A  subscription  to  raise  money  for  the 
support  of  public  worship  whenever  a  min- 
ister of  a  particular  sect  can  be  procured,  is 
not  the  formation  of  an  imincorporated  re- 
ligious society,  within  the  Massachusetts 
statute  of  1811,  ch.  6,  (which  was  in  fbrce  in 
Maine  prior  to  the  Maine  Act  of  1821.  Me. 
Supreme  Ct.  1880,  Jones  «.  Cary,  6  Me.  (6 
QreenL)  448. 

1 5.  Where  persons  in  Massachusetts  formed 
themselves  into  an  association  for  religious 
purposes  without  any  lay  organization  or 
otherwise,  but  solely  under  the  direction  and 
advice  of  ministers  and  elders  of  their  de- 
nomination, and  entered  into  an  agreement, 
which  they  afterwards  fulfilled,  to  support 
and  maintain  public  worship, — Held,  that 
they  constituted  a  religious  society  and  be- 
became  competent,  as  such,  to  take  grants  or 
donations,  and  to  prosecute  actions  of  tres- 
pass. Mass.  Suprems  CU  1842,  Christian 
Society  in  Plymouth  t.  Macomber,  5  Mete. 
155. 

See  iNCOKPOBATIOlff. 

10.  Formal  requisites  presumed.  In  aid 
of  a  suit,  upon  a  contract  made  with  a  re- 
ligious society,  which  has  existed  and  acted 
as  such  for  several  years,  the  formal  requisites 
to  its  organization,  under  the  statute,  will  be 
presumed,  although  they  do  not  appear  by 
the  certificate  filed.  So  held^  where  the  cer- 
tificate of  organization  of  an  Episcopal 
church  did  not  show  that  the  rector  presided 
at  the  first  meeting,  nor  that  he  was  neces- 
sarily absent,  if.  T.  Superior  Ct.  1828,  All 
Saints'  Church  v.  Lovett,  1  EaUy  101. 

17.  Who  eonstitate  the  corporation.  A 
religious  corporation,  created  under  the  New 
York  general  act,  consists  not  of  the  trustees 
as  such,  but  of  members  of  the  society.  Al- 
though the  statute  declares  that  the  trustees 
shall  be  a  body  corporate,  a  view  of  the 
whole  act,  as  well  as  the  current  of  authority, 
and  the  ^polar  opinion,  sostaine  the  yi^ 
that  it  is  the  society,  not  the  trustees,  which 
is  incorporated;  and  the  members,  whether 
church  members  or  not,  are  the  corporators 
The  relation  of  the  trustees  is  not  that  of  a 
private  trustee  to  the  cestui  quo  trust,  but 
that  of  directors  to  a  civil  cor[x>ration.  They 
are  but  the  managing  officers  of  the  corpora- 
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tion,  inyested,  as  to  the  temporal  affaire  of 
the  society,  with  the  powers  specifically  con- 
ferred by  the  statute,  and  with  the  ordinary 
discretionary  powers  of  ofilcers  of  ciTil  cor- 
porations. [2  Paige,  296 ;  7  Id.  281 ;  2  Den. 
492.)  N,  T.  Ct,  ofAppeaU,  1854,  Robertson 
0.  Bullions,  11  K  T.  (1  Kern.)  248.  Com- 
pare People  V.  Fulton,  M.  94. 

18.  Relations  of  the  religionB  and  the 
seenhu*  body.  The  distinction  between  the 
religious  "  society/'  or  corporation,  and  the 
"church"  connected  with  it, — considered. 
Baptist  Church  in  Hartford  f>,  Witherell,  8 
Paige^  296 ;  Lawyer  «.  Clipperly,  7  Id,  281. 

19.  In  Massachusetts  a  congregational 
church,  or  a  church  formed  within  the  con- 
gregation by  covenant  and  according  to 
usage,  to  celebrate  the  Christian  ordinances, 
and  for  ecclesiastical  purposes,  with  deacons 
chosen  by  the  members,  is  not  a  corporation 
nor  a  quasi  corporation.  Mau,  Supreme  Ct, 
1852,  Weld  f>.  May,  9  Outh.  181;  Jefta  «. 
York,  10  Cush,  892. 

20.  The  law,  however,  recognizes  the 
existence  and  organization  of  a  church  as  an 
i^gi^gAte  body,  takes  notice  of  its  acts  and 
doings,  and  annexes  thereto  various  civil 
rights  and  powers.  The  law,  therefore,  by 
necessary  implication,  authorizes  and  requires 
a  church,  by  a  proper  officer,  to  keep  some 
record  of  its  acts.  And  the  courts  must 
take  notice  of  a  usage  so  general  as  that  of  a 
church  to  keep  a  record.  Mom,  Supreme  Ct, 
1881,  Sawyer  v.  Baldwin,  11  Pick,  492. 

21.  Where  a  town  consists  of  only  one 
parish,  the  affairs  of  the  town  and  parish 
may  be  conducted  under  one  organization. 
And  an  appropriation  made  by  it,  while 
acting  in  this  double  character,  of  any  of  its 
property  for  town  or  parish  purposes,  will  be 
equivalent  to  a  grant  of  the  same  for  a  spe- 
cific use,  and  with  the  rights  acquired  under 
it,  cannot,  after  the  formation  of  a  new  parish, 
be  changed  by  one  alone.  Me,  Supreme  Ct, 
1857,  First  Parish  in  Boothbay  «.  Wylie,  48 
Me,  887. 

22.  Bvery  town  is  considered  to  be  a 
parish  until  a  separate  parish  is  formed  within 
it.  Then,  the  inhabitants  and  territory  not 
included  in  this  separate  parish  constitute 
the  first  parish,  and  the  minister  of  such 
first  pari^,  by  law,  holds,  to  him  and  his 
successors,  all  the  estates  and  rights,  which 
he  held  as  minister  of  the  town  before  the  se- 


{Miration.     Mau,  Supreme   Ct,  1811,  lint 
Parish  in  Brunswick  «.  Dunning,  7  Mate.  445. 

28*  The  powers  of  parishes  extend  only 
to  the  settlement  of  ministers,  and  building 
houses  of  public  worship,  and  to  purposa 
necessarily  connected  with  those  objects. 
Mase,  Supreme  Ct,  1804,  Bangs  «.  Snow,  1 
Mase,  181. 

24.  Where  the  conmiittee  of  a  paridi,  and 
the  committee  of  a  society,  agreed  to  give 
P.  annnally,  for  his  services  as  minister,  the 
whole  income  of  the  parsonage  funds  belong- 
ing to  said  society  and  parish,  also  the  use 
of  the  parsonage  lands,  &c.,  and  the  sum  of 
too,  in  addition,  from  the  society, — Edd^ 
that  the  contract,  so  far  as  the  engaging  and 
settling  of  the  minister  was  concerned,  was 
joint ;  but  that  in  respect  to  the  payment  <^ 
his  services  it  was  several,  and  that  he  was 
entitled  to  recover  of  the  parish  the  income 
of  the  ministerial  fund.  Maee.  Supreme  Ct, 
1884,  Peckham  o.  Inhabitants  of  North  Pariah 
in  HaverhiU,  10  Pick,  274. 

25*  Members  of  religious  society  not  re- 
quired to  be  residents  of  the  town  in  which 
it  is  organized.  See  Congregational  Society 
of  Woodstock  V,  Swan,  2  Vt.  222. 

26^  Their  rights.  Neither  members  of  a 
church  connected  with  a  religious  society, 
nor  pew-owners  in  the  edifice,  have,  as  such, 
any  higher  rights  than  other  corporators, 
upon  questions  connected  with  the  genenl 
tiemporal  concerns  of  the  society.  N,  T. 
Chancery^  1832,  Baptist  Church  in  Hartford 
u.  Witherell,  8  Paige,  290. 

27.  The  charter  of  a  religious  congr^a- 
tion  conferred  the  right  of  voting  on  the  con- 
tributing members  who  were  communicanta. 
A  subsequent  statute  confirming  the  charter, 
with  some  alterations,  declared  that  no  per- 
son should  be  entitled  to  vote,  who  was  un- 
der the  age  of  eighteen  years.  Held,  that  to 
entitle  a  member  of  the  congregation  to  vote, 
it  was  not  necessary  that  he  should  have  taken 
the  sacrament  after  the  age  of  eighteen  yeaia 
Pa,  Supreme  Ct.  1824,  Weckerly  e.  Qeyer,  11 
Serg,  d  B,  85. 

28*  TermLoAtlonofmembershlik  The  act 
of  the  moderator  of  a  particular  ^nod  in  pard- 
dpating  as  a  commissioner  to  the  genenl  sf- 
nod  in  the  completion  of  a  union  with  another 
body  of  Christians  under  a  common  govern- 
ment, while  the  church  to  which  he  belongs 
still  survived,  and  he  declared  his  intention  of 
continuing  his  connection  with  it^— J3U(^  not 
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a  tennination  of  hia  church  memberahip,  nor 
a  forfeiture  of  his  office,  if.  F.  Supreme  Ot, 
Sp.  T,  1861,  People  «;  reL  Gkam  o.  Fairing- 
ton,  2d  Roto.  Fr.  294. 

29.  —  bjT  expulsion.  The  churchea  of 
Massachusetts  have  power  to  discipline  their 
members  for  immoral  and  scandalous  conduct, 
by  rebuke,  suspension  and  ezoonmiunication ; 
and  those  who  take  part  in  such  proceedings 
in  good  faith,  and  within  the  scope  of  this 
authority,  are  protected.  Not  only  the  vote 
of  excommunication,  but  ihe  promulgation 
of  it  from  the  pulpit,  in  accordance  with  the 
vote  of  the  church,  is  within  this  protection. 
JfoM.  Supreme  Ct.  1850,  FamsworUxo.  Stons, 
5  Ctuh.  412. 

80.  The  fiiK^  of  expulsion  from  a  charch  is 
conclusxYb  proof  that  the  persons  expelled 
ore  not  members  of  such  church ;  whether 
the  excommunication  was  wrong  or  not,  can< 
not  be  examined  into,  and  such  exx)elled 
members  cannot  maintain  a  suit  in  relation  to 
church  property,  nor  yote  for  trustees.  Ky. 
Ot  ofAppedU,  1842,  Shannon  «.  Frost,  8  B, 
Mcnr,  258. 

81*  Membership  of  parish.  What  is  auf- 
ficient  to  constitute  a  membership  of  a  par- 
iah.    See  Keith  v,  Howard,  24  Pick.  292. 

82.  Under  the  Maine  statute  of  1821,  ch. 
185,  territorial  parishes  were  not  dissolyed, 
but  remain  as  they  were  prior  to  the  act ; 
and  therefore  the  sons  of  the  members  of 
such  parishes,  on  coming  of  age  and  continu- 
ing to  reside  within  the  limits  of  tiie  parish, 
become  ipso  facto  members  of  the  same.-  So 
alao,  persons  who  come  to  reside  within  the 
limits  of  a  territorial  parish,  and  do  not  bo- 
long  to  any  other  religious  society,  do  there^ 
by  become  members  of  the  parish  within 
which  they  come  to  reside.  Me,  Supreme  Ct, 
1881, Osgood  a.  Bradley,  7  Me.  (Oreeril,)  411. 

88.  —  how  changed.  The  members  of  a 
"  poll  parish,^'  from  the  time  of  their  incor- 
poration, cease  to  be  members  of  the  geo- 
graphicaDy  bounded  parishes  within  the  lim- 
its of  which  they  reside.  Mau.  Supreme  Ot, 
1811,  First  Parish  in  Sutton  «.  Cole,  8  JfoM. 

84.  A  statute  which  sets  off  several  per- 
sons, together  with  their  polls  and  estates, 
from  the  town  in  which  they  Ure,  and  an- 
nexes them  to  a  parish  in  another  town,  to 
which  parish  it  declares  ^'  they  should  for- 
erer  thereafter  be  considered  as  belonging,'' 
pennanently  alters  the  boundarieflL  of  the 


parish  so  far  as  to  include  therein  such  lands, 
and  to  make  eyeiy  person  afterwards  living 
upon  them  members  of  such  parish.*  Mctse. 
Supreme  Ct  1810,  Colbum  v.  Ellis,  7  Maee. 
89. 

85.  Under  the  laws  of  Maine  relative  to 
retigious  societies  (1821,  ch.  185),  every  per- 
son resident  within  the  limits  of  a  territorial 
parish,  if  otherwise  qualified,  was  ipeo  facto 
a  member  of,  the  same,  unless  he  was  regu- 
lariy  united  as  a  member  to  some  poll  ]>arish ; 
and  on  ceasing  to  be  a  member  of  such  poll 
parish,  he  became  forthwith  a  member  of  the 
territorial  parish  within  which  he  resided, 
unless  such  secession  was  colorable  and  fraud- 
ulent Me.  Supreme  Ct.  1822,  Lord  v.  Gham- 
berlam,  2  Me.  (2  Or8enl.)  67. 

80.  Ceasing  to  attend  the  religious  snd 
secular  meetings  of  a  parish,  and  attending 
the  worship,  and  supporting  the  ministers  of 
another  denomination  for  any  length  of  time, 
will  not  alone  amount,  (under  the  laws  of 
Maine),  to  a  renunciation  of  membership  in 
the  parish  thus  left.  The  only  mode  of  with- 
drawing, without  a  change  of  residence,  is 
by  notice  in  writing,  as  provided  in  statute  of 
1821,  ch.  185.  Me.  Supreme  Ct,  1880,  Jones 
I'.  Gary,  6  Me.  (6  Qreerd,)  448. 

87.  That  the  membership  of  a  parishioner 
in  Maine  ceases  ipso  factOy  upon  his  filing  a 
certificate  pursuant  to  statute  of  the  State, — 
see  Femald  v.  Lewis,  6  Me,  (6  Oreenl.)  264. 

88.  Pewerg  of  the  minority.  Religious 
societies  organized  under  the  statutes  of  New 
Jersey,  in  acting  as  corporate  bodies  in  their 
temporal  concerns,  must  be  governed  by  ma> 
jorities ;  and  minorities  must  submit  or  with- 
draw. Matters  of  faith  and  doctrine  may  be 
governed  by  very  different  principles,  and 
depend  less  on  numbers  than  on  principles. 
if.  /.  Supreme  Ct.  Miller  t.  English,  1  Zaln: 
817. 

89.  A  majority  of  the  members  of  an  ec- 
clesiastical society  may  dispose  of  their  church 
property  to  pay  their  debts,  when  necessary 
for  that  purpose.  Conn.  Supreme  Ct.  1866, 
Eggleston  «.  Doolittle,  88  Conn.  896. 

40.  When  a  church  and  society  are  an  ex- 
isting organized  association,  acting  in  a  col- 


*  Bat  a  itatate,  the  terms  of  which  does  not  contemplate 
a  permanent  change,  nor  mentl<»i  the  heirs,  Ac,  Is  to  be  in- 
tended onlj  as  a  personal  aeeommodatloa  to  the  tenant, 
upon  whose  decease  the  land  leyerts  to  the  parish  from  wUefa 
it  was  taken.    JfosAiSvpremeCif.  1811,  Kingsbecyv.  Slack, 
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lectiye  quati  coxporate  character,  an  agree- 
ment of  compromise  of  a  suit  by  a  majority 
of  members  is  binding  upon  the  minority. 
Vt,  Bupreme  Ct.  1861,  Horton  t.  Baptist 
Church  &c.  in  Chester,  34  Vt.  309. 

41.  A  minority  of  a  church  congregation 
may  direct  and  control  in  church  matters 
consistently  with  the  particular  and  general 
laws  of  the  organism  or  denomination  to 
which  it  belongs,  but  not  in  violation  of  them. 
Pa,  Supreme  Ct,  1862,  Sutter  v.  Trustees  of 
First  Reformed  Dutch  Church,  42  Pa.  St.  508. 

42«  The  &ct  that  the  church  connected 
with  a  religious  corporation  formed  under 
section  8  of  the  New  York  Act  of  1818,  for 
the  incorporation  of  religious  societies,  may 
belong  to  a  peculiar  denomination,  cannot 
prevent  the  majority  of  the  corporators  from 
controlling  the  property  and  revenues  of  the 
society.  The  corporation  and  the  church, 
although  one  may  exist  within  the  other,  are 
in  no  respect  correlative.  The  existence  of 
the  church  proper,  as  an  organized  body,  is 
not  recognized  by  the  law,  nor  does  its  de- 
nominational character  a£fect  the  legal  nature 
of  the  corporation.  Each  body  is  entirely  in- 
dependent. N.  r.  Ct.  of  Appeals^  1860,  Petty 
f>.  Tooker,  21  N,  T,  267. 

48.  The  corporators  of  a  religious  society 
have  an  absolute  right,  by  the  vote  of  a  ma- 
jority, to  change  the  denomination  of  the 
church,  and  the  mode  of  worship,  as  they 
may  see  fit.  N.  Y,  Supreme  Ct.  1869,  Parish 
of  Bellport  «.  Tooker,  29  Barb.  266. 

44.  Where  a  religious  society,  which, 
though  in  fellowship  with  others,  is  inde- 
pendent and  at  liberty  to  form  its  own  creed, 
purchase  real  property  in  fee,  the  right  of 
the  majority  to  the  property  is  not  affected 
by  a  change  of  doctrine  shown  to  be  a  de- 
parture from  the  belief  of  the  majority  at 
the  time  of  the  purchase.  Ohio  Supreme  Ct, 
1834,  Keyaer  v.  Stansifer,  6  Ohio^  368. 

2.  Unions,    IHvinons  and  eecesnone, 

45.  Unions.  That  two  religious  societies 
may  unite  in  one ;  one  of  them  abandoning 
its  distinctive  name  and  organization,  and 
conveying-  its  property  to  and  merging  in 
the  other, — see  Madison  Ave.  Baptist  Church 
V.  Saptist  Church  in  Oliver  St.  8  Bdbt,  670. 

46.  In  Massachusetts  it  is  not  illegal, 
either  at  common  law  or  under  the  act  of 
1786,  ch.  11,  §  8,  for  two  religious  corpora- 
tions, though  one  of  them  be  in  an  adjoining 


State,  to  unite  in  the  settlement  of  a  min- 
ister over  contiguous  parishes  or  over  two 
poll  parishes,  if  they  agree  to  worship  to- 
gether. Maes.  Supreme  Ct,  1834,  Peckham 
V,  Inhabitants  of  North  Parish  in  Haverhill, 
16  Pick,  274. 

47*  Where  a  congregation  of  one  denom- 
ination forms  a  union  with  another,  belong- 
ing to  a  different  denomination,  which  had 
an  established  form  of  church  government, 
that  congregation  is  bound  by  the  rules  of 
the  denomination  which  it  has  joined,  and 
camiot  afterwards  secede  therefrom  by  a 
vote  of  the  majority  of  its  members.  Pa. ' 
Supreme  Ct,  1862,  Sutter  «.  Trustees  of  First 
Reformed  Dutch  Church,  42  Pa.  St,  503. 

4S.  Two  congregations  agreed  to  unite 
and  consolidate  their  proi>erty  for  the  com- 
mon use,  and  to  build,  upon  a  site  owned  by 
one  of  them,  a  church  for  the  use  of  the  new 
congregation.  After  the  union,  the  new  so- 
ciety was  incorporated.  Hsld,  that  the  con- 
gregations were  merged  in  the  corporation, 
that  the  property  of  both  became  the  prop- 
erty of  the  corporation,  and  that  the  manage- 
ment of  it  was  vested  in  the  tmstees,  to  the 
exclusion  of  elders  and  deacons ;  and  that 
there  was  no  trust,  or  covenant,  to  rebuild 
the  church.  2^,  Y,A,V.  Chan,  CtASU^C^m- 
meyer  v.  United  German  Lutheran  Churches,  3 
San€(f.  Ch.  186. 

As  to  Amalgamation  and  Consolidation  of 
cor^rations  generally,  see  Coksolidatiok. 

49.  Identity  of  ttie  corporation.  Tbe 
title  to  the  church  property  of  a  divided 
congregation  is  in  that  part  of  it  which  is 
acting  in  harmony  with  its  own  law ;  and  the 
ecclesiastical  laws  and  principles  which  were 
accepted  among  them,  before  the  dispute  be- 
gan, are  the  standard  for  determining  which 
party  is  right  Pa.  Supreme  Ct,  1861,  Mo- 
Ginnis  d.  Watacm,  41  Pa,  St.  9. 

50.  Where  a  devise  to  a  church  is  claimed 
by  two  societies,  it  is  the  duty  of  the  court 
to  decide  in  favor  of  those,  whether  a  msr 
jority  or  minority  of  the  congregation,  who 
are  adhering  to  the  ecclesiastical  government 
of  the  church  which  was  in  operation  at  the 
time  the  trust  was  declared.  Pa,  Supreme 
Ct.  1848,  Trustees  v.  Sturgeon,  9  Pa.  8L  321. 
Compare  App  «.  Lutheran  Congregation^  6 
Pf>,  St,  201 ;  Dublin  case,  88  N,  K  459. 

51  •  The  body  of  communicants  gathered 
into  church  order,  according  to  established 
usage,  tfi  any  town,  parish,  precinct,  ar  re- 
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ligious  society,  established  according  to  law, 
and  actually  connected  and  associated  there- 
with for  religions  purposes,  for  the  time 
being,  is  to  be  regarded  as  the  church  of  such 
society,  as  to  all  questions  of  property  de- 
pending upon  that  relation.  Mass,  Supreme 
Ct,  1880,  Stebbins  o.  Jennings,  10  Pick.  171, 
192. 

52.  Denominational  changes.  A  change 
in  the  ecclesiastical  relations  of  a  religious 
society  for  whose  benefit  property  is  held  in 
trust,  does  not  necessarily  involye  any  per- 
^Tersion  of  the  trust,  or  diversion  of  the  fond 
from  its  legitimate  purpose.  N.  J,  Chancery^ 
1868,  Swedesborough  Church  «.  Shiyeis,  16 
IT,  J.Eq,{l  C,  E,  Orem\  458. 

58.  Land  conveyed  to  a  church  for  valu- 
able consideration,  belongs  to  the  church  so 
long  as  it  subsists,  whatever  change  may  take 
place  in  its  religious  tenets,  though  a  minor- 
ity of  the  members  secede,  retaining  their 
primitive  doctrines.  N,  C.  Supreme  €t,  1830, 
Trustees  of  the  Organ  Meeting-house  «.  Sea- 
ford,  1  2>^.  Eq.  458. 

54«  It  is  not  an  implied  condition  of  a 
grant  to  an  incorporated  congregation,  that 
the  latter  shall  remain  in  connection  with  any 
particular  church  judicature ;  and,  there&re, 
when  a  religious  society,  which  holds  its 
church  edifice  and  grounds  under  a  grant 
made  to  it  as  a  particular  congregation,  not 
described  as  in  connection  with  or  under  the 
ecclesiastical  jurisdiction  of  any  church, 
unites  with  an  extra  State  synod  of  the  same 
denomination,  it  does  not  forfeit  its  rights 
under  the  grant,  unless  such  union  is  proved 
to  be  a  violation  of  a  fundamental  rule  of  a 
church.  Pa,  Supreme  Ct,  1864,  Trustees  of 
Lutheran  Congregation  «.  St  MichaeFs  Evan- 
gelical Church,  48  Pa,  St.  20. 

56  Secession  of  members*  But  where 
a  portion  of  the  members  of  the  congrega- 
tion voluntarily  withdrew  from  the  church 
and  formed  a  new  congregation, — Held^  in 
an  action  of  ejectment  to  recover  the  church 
and  ground,  from  the  majority  of  the  old 
congregation  remaining,  that  such  voluntary 
withdrawal  was  a  relinquishment  of  all 
claims  on  the  original  church  property,  even 
if  the  ecclesiastical  connection  of  the  old 
congregation  were  a  breach  of  the  conditions 
of  the  grant    Tb, 

5^  The  estate  in  lands  appropriated  to 
the  benefit  of  a  parish,  or  religious  society, 
by  whatever  description  incorporated,  remains 


with  the  residue  of  the  original  parish  or 
society,  and  is  not  in  any  way  transferred  or 
distributed  by  a  separation  or  change  among 
the  members  or  in  the  territorial  limits. 
Mass,  Supreme  Ct,  1818,  Brown  «.  Porter,  10 
Mass  98. 

57.  In  case  of  division  of  a  religious 
corporation,  the  title  to  the  church  property 
will  remain  with  those  who  retaia  their  con- 
nection with,  and  continue  to  conform  to  the 
usages  and  discipline  of  the  organization 
with  which  they  have  been  before  connected, 
although  they  may  constitute  only  a  minority. 
Ill,  Supreme  Ct,  1860,  Ferraiiav.  Vasconcelles, 
28  722.456. 

58.  If  a  migority  of  the  members  of  a 
ccmgregational  church,  separate  from  the 
majority  of  t&e  parish  with  which  it  was 
connected,  the  minority,  who  remain  with 
the  parish,  constitute  the  church  in  such 
parish,  to  all  civil  purposes,  and  retain  the 
rights  and  property  thereof.  Mass.  Supreme 
Ct.  1820,  Baker  v,  Fales,  16  Mass,  488;  1830, 
Stebbins  t.  Jennings,  10  Pick,  171 ;  1881, 
Sawyer  v.  Baldwin,  11  Id.  491;  1885,  Page 
V,  Crosby,  24  Pick.  211. 

59.  Seceders  from  the  Methodist  Episco- 
pal church,  who  organize  a  separate  confer- 
ence, and  reject  the  oflSce  of  bishop,  are  not 
entitled  to  any  part  of  the  property  of  the 
society  from  which  they  secede.*  Ohio  Sur 
preme  Ct.  1881,  Methodist  Episcopal  Church 
of  Cincinnati  v,  "Wood,  6  Ohio  (Ham.)  288. 

60.  An  organized  church  cannot  be  divest- 
ed of  its  property,  by  even  a  majority  of  its 
members  entering  into  a  new  organization, 
although  they  adopt  the  same  name,  if  the  old 
organization  still  exists  as  an  organization. 
Those  who  withdraw,  relinquish  all  claim  to 
any  interest  in  the  property  of  the  original 
body.  Ky,  Ct,  of  Appeals,  1868,  Harper  v. 
Straws,  14  B.  Monr.  48 ;  W.  Va.  Ct.  of  Ap- 
peals, 1867,  Venable  f>,  Cofl&nan,  2  TT.  Va. 
810.  And  see  Harmon  «.  Dreher,  1  Spears, 
Eq,  87 ;  Dublin  Case,  88  N.  K  459 ;  Shan- 
non V,  Frost,  8  B,  Monr.  253 ;  Hadden  «. 
Chom,  8  Id.  70. 

61.  But  a  minority  of  a  church  cannot,  by 
claiming  to  be  the  church,  exclude  the  mar 


*  Upon  the  aathorlty  of  the  General  Conference  of  the 
Methodist  Epiioopal  church,  to  arrange  a  plan  of  separation 
and  a  division  of  property  of  the  church  between  dilferent 
branches,— see  Smith  v.  Bwormstedt,  0  McLean^  869 ;  Qih- 
son  ^.  Armstrong,  7  A  Monr,  481 ;  Venable  v,  Coftaian,  S 
W,  Fa.  8ia 


700       Property.    [EEUGIOUS  CORPORATIONS.]    Property. 


jority,  or  destroy  the  identity  of  the  church. 
Ky,  Ct.  of  Appeals^  1847,  Hadden  «.  Cfiom, 
8  B,  Monr,  70. 

62.  Where,  however,  a  minority  so  seced- 
ing while,  in  good  faith,  in  possession  of  the 
church,  placed  repairs  upon  the  house  which 
were  necessary, — HeJd^  that  they  had  a  good 
claim  for  the  yalue  of  the  improyements, 
which  should  be  paid  by  the  mig<mty,  as  a 
condition  to  the  ezclusiye  use  by  the  lat- 
ter.   JJ.  • 

63.  The  formation  of  a  society,  distmct 
from  the  rest  of  the  congregation,  for  the  in- 
struction of  a  portion  of  it  in  the  doctrines 
of  the  same  church,  in  another  language,  is 
not  per  se  a  separation  from  the  original  con- 
gregation, though  such  society  has  a  minis- 
ter and  officers  of  its  own.  Pa.  Supreme  Ct. 
1824,  Weckerly  «.  Geyer,  11  Serg.  <§  M.  85. 

64.  Division  of  parish.  Where  property 
is  given  to  a  town  in  its  parochial  capacity, 
the  proceeds  of  the  sale  of  it  become  the 
property  of  the  town  in  this  capacity;  and. 
upon  the  organization  of  all  the  inhabitants 
into  one  or  more  parishes,  the  parochial  func- 
tions of  the  town  cease,  and  the  parish  suc- 
ceeds to  all  the  parochial  property,  rights, 
duties  and  liabilities  of  the  town.  Mass,  Su- 
preme Ct.  1887,  Inhabitants  of  Ludlow  ff. 
6i):c8, 19  Pick.  817;  S.  P.  1880,  Milton  «.  First 
Parish  in  Milton,  10  Id,  447.  And  see  First 
Parish  in  Shrewsbury  v.  Smith,  14  Id.  297. 

65.  A  poll  parish  is  within  the  statute  of 
1786,  ch.  10,  §  5, — ^which  provides  that  the 
remaining  part  of  a  town  from  which  a  par- 
ish is  taken,  shall  constitute  the  first  parish. 
Mass.  Suprems  Ct.  1811,  Minot  v.  Curtis,  7 
Mass,  441. 

66«  And,  when  incorporated,  such  poll 
pariah  is  considered  as  "setoff"  from  the 
town.    See  Sutton  f>.  Cole,  8  Mass.  96. 

C7«  Where  a  second  parish  is  organized 
by  setting  off  a  part  of  a  town,  or  incorpor- 
ating a  **•  poll  parish  "  within  it,  the  residue 
of  the  town,  thus  forming  a  distinct  parish, 
succeeds  to  all  the  parochial  rights  and  duties 
of  the  tow^n,  and  to  the  funds  of  the  original 
parish.  [Stat  of  Mass.  1786,  ch.  10.]  Me. 
Suprem^e  Ct.  1821,  Winthrop  v,  Winthrop,  1 
Me.  (1  Greerd.)  208. 

68.  If,  on  the  division  of  a  town,  the  prop- 
erty, instead  of  being  reserved  by  the  ancient 
town,  is  divided,  and  this  division  is  sanc- 
tioned by  a  resolve  of  the  legislature,  and 
long  acquiesced  in  by  the  towns,  the  act  is 


binding  on  them.  Me.  Supreme  Ct.  1821, 
Winthrop  v.  Winthrop,  1  Me.  (1  Greerd.) 
208. 

69.  When  a  town  is  incorporated  witli 
boundaries  coincident  with  those  of  a  parish 
antecedently  part  of  a  town,  the  parish  is 
not  thereby  abolished.  Mass.  Supreme  CL 
1807,  Dillingham  t.  Snow,  8  Mass.  276.  And 
see  Dillingham  f>.  Snow,  6  Mass.  647. 

70.  Under  the  provision  of  the  oonstita- 
tion  of  Connecticut  (Art  7,  §  1)  that  ^'  no  ptf- 
son  shall  by  law  be  compelled  to  join  or  sup- 
port, nor  be  classed  with,  or  associated  to,^ 
any  congregation,  church,  or  religious  asso- 
ciation," it  is  not  competent  for  the  legislAtare 
to  divide  a  local  or  territorial  ecclesdastical  so- 
ciety into  two  or  more  such  societies,  or  to  di- 
vide the  fund,  owned  by  such  ancient  society, 
for  the  support  of  the  ministry,  and  to  assign 
a  part  of  such  ftmd  to  anew  society,  formed 
out  of  a  portion  of  such  ancient  one.  Cmn, 
Supreme  Ct.  1854,  Second  EccL  Society  of 
Portland  «.  First  EocL  Society  of  Portland, 

23  Conn.  255. 

in.  Pbopeety. 

1.  The  title  generaUi/. 

7  !•  T«  lands*  Where  land  was  conveyed 
to  several  persons,  most  of  whom  were  mem- 
bers of  an  incorporated  religious  sodetr, 
habendum  to  the  use  of  such  persons  as  should 
become  pew-holders  in  the  meeting  house  to 
be  erected  thereon,  and  the  guarantees  organ- 
ized themselves  as  proprietors,  tmder  the 
statute  of  Massachusetts  of  1788,  ch.  89, — 
Eeldy  that  the  legal  title,  upcm  such  organi- 
zation, vested  in  the  proprietors  as  a  corpo- 
rate body,  in  trust  for  the  pew-holders,  the 
use  shifting  to  those  persons  who  thereafter- 
wards  became  pew-holders;  and  that  the  in- 
corporated religious  society,  who  occupied  the 
land  by  the  permission  of  the  body  of  {»o- 
prietors,  for  the  purpose  of  public  worship, 
might  maintain  trespass  against  an  individ- 
ual proprietor  for  obstructing  them  m  such 
occupation.  Mass.  Supreme  Ot.  1887,  Second 
Congr.  Soc.  in  North  Bridgewater  v.  Waxing, 

24  Piek.  804. 

72.  A  piece  of  land  was  conveyed  to 
several  persona  by  name,  as  '^  tmatees  of  thi 
H.  Baptist  Society.'^  A  house  of  worahip 
was  erected  thereon  by  the  society,  but  the 
society  was  not  incorporated.  An  action 
was  brought  by  peiaons  claiming  as  tmstees 
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of  the  society,  and  as  saccessoiB  to  those  who 
were  named  in  the  grant,  to  recover  posses- 
sion of  the  land.  Hdd^  that  the  plaintifb 
could  not  maintain  the  aotion.  Only  the 
original  grantees,  or  the  society  itself,  when 
incorporated,  had  any  rights  in  the  premises. 
N.  T.*8upreme  (X  1859,Bimdy«.  BirdsaU,  29 
Barb.  81. 

78.  A  lot  of  land  was  conveyed  to  trus- 
tees, to  erect  a  church,  and  lay  out  a  place  of 
burial,  with  a  condition  that,  if  the  church 
was  not  erected,  and  the  remainder  of  the 
lot  appropriated  for  burial  purposes,  the  deed 
should  be  void,  &c.  Ko  church  was  ever 
erected  upon  the  lot,  but  a  church  was  erect- 
ed, by  the  same  society  of  Christians,  upon 
a  lot  in  the  neighborhood,  and  the  lot  in 
question  was  used  exclusively  as  a  place  of 
sepulture.  The  municipal  corporation  m 
which  the  church  was  situated,  paved  the 
street  adjacent  to  the  land.  Being  about  to 
sell  the  lot  for  non-payment  of  the  paving 
tax,  the  pastor  of  the  church  and  one  of  the 
congregation  filed  a  bill  for  an  injunction. 
Hdd^  that  neither  of  the  complainants  had 
any  interest,  legal  or  equitable,  for  the  pro- 
tection of  which  they  could  claim  the  inter- 
position of  a  court  of  equity.  Md,  Ct.  of 
AppedU^  1846,  Dolan  f>.  Mayor  &c.  of  Balti- 
more, 4  OiO,  894. 

74.  When  a  religious  corporation,  bene- 
ficially interested  in  lands,  should  be  deemed 
vested  with  the  title,— see  Jackson  «.  Nestles, 
8  JohM.  115,  135. 

75.  The  title  and  land  granted  to  the  in- 
habitants of  a  town,  to  be  held  by  them  as 
a  body  corporate,  for  the  use  of  a  minister 
settled  in  said  town,  for  and  during  the  term 
of  his  ministry,  and  then  for  the  use  of  his 
successor,  vested  in  the  town  in  its  parochial, 
and  not  in  its  municipal  character.  JV.  H. 
Supreme  Ct,  1868,  Town  of  New  Market  f>. 
Smart,  ^  N,  K  ^1.  Compare  Emerson  «. 
Wiley,  10  Pick,  817. 

76.  Where  the  voluntary  religious  society 
which  existed  at  the  time  of  such  grant,  and 
over  which  the  minister  referred  to  was 
settled,  was  afterwards,  by  statute,  organized, 
and  became  a  body  corporate  and  politic, 
capable  of  taking  and  holding  real  and  per- 
flonal  estate  for  the  use  of  the  society,  and 
the  town  was  no  longer  charged  with  any 
parochial  duties  in  relation  to  such  society, — 
Meld^  that  the  legal  and  beneficial  estate  in 
the  lands  so  granted  vested  in  that  society  as 


the  successor  to  the  parochial  rights  and 
duties  formerly  belonging  to  the  town.  lb. 

77.  The  proprietors  of  a  new  township 
appropriated  a  lot  of  land  for  a  parsonage, 
at  the  same  time  voting  that  they  would  en- 
deavor that  a  congregational  minister  should 
be  settled  in  the  township.  Subsequently,  a 
congregational  society  was  incorporated  in 
the  town  as  a  poll  parish.  Eddy  that  the 
society  was  not  entitled  to  the  use  of  the  lot 
and  parsonage,  but  that  it  remained  the  prop- 
erty of  the  first  parish,  whether  of  the  con- 
gregational order  or  not  ifoM.  Supreme  Ct. 
1816,  First  Parish  in  Shapleigh«.  Oilman,  18 
Mate.  190. 

78.  Where  a  parish  is  destitute  of  a  min- 
ister, the  possession  and  occupation  of  the 
lands  belong  to  the  parish,  who  may  main- 
tain an  action  against  intruders  and  tres- 
passers.   Ih. 

79.  Where  a  new  society  was  formed,  and 
entered  upon,  and  took  possession  of  lands 
formerly  granted  to  a  parish,  and  remained 
in  poeeeesion  more  than  thirty  years,  during 
which  time  the  pariah  had  no  meeting,  and 
exercised  no  corporate  powers, — Eddy  that 
the  parish  were  dis-seized,  and  their  right  of 
entry  tolled  by  long  continued  adverse  pos- 
session. Mate,  Supremie  Ct.  1889,  Second 
Precinct  in  Rehoboth  «.  Carpenter,  28  Pick. 
181. 

80.  The  title  of  lands  granted  to  a  terri- 
torial parish  does  not  vest  in  a  newly  created 
town  having  the  same  limits,  if  prior  to  such 
incorporation,  a  new  religious  society  has  been 
formed  therein,  and  recognized  by  statute 
as  an  independent  organization.  Maee.  S^ 
preme  Ct.  1868,  Inhabitants  of  Essex  «.  Low, 
5  Allen,  595. 

81.  By  the  statutes  of  New  Jersey  (JVSar 
Dig.  722,  §  8;  728,  §  13),  the  power  of  con- 
trolling and  disposing  of  the  real  and  per- 
sonal estate  of  the  corporation  is  conferred, 
not  upon  the  congregation  or  society  at 
large,  but  upon  the  trustees  by  their  name 
of  incorporation.  It  is  trust  property,  not 
to  be  controlled  by  the  will  of  the  eeetuie  qw 
tratt,  much  less  by  a  bare  majority  of  them, 
but  by  the  trustees,  the  duly  constituted 
guardians  of  the  rights  and  interests  of  the 
congregation.  N.  J.  Chancery y  1864,  Van 
Houten  «.  First  Reformed  Dutch  Church,  17 
Jf.  J.  Eq,  (2  C.  B.  Green),  126. 

82.  Ih  Ohio,  when  a  religious  society  holda 
land  in  fee,  the  majority  may  control  the  use 
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of  it  at  their  pleasure.  No  suppoaed  erroi; 
of  doctrine  will  authorize  the  interference  of 
a  court  of  equity.  Ohio  Buprems  Ct.  1884, 
Eeyser  «.  Stansiier,  6  Ohio  {Ham,)  868. 

88.  That  under  the  North  Carolina  act  of 
1796,  religious  societies  or  their  trustees  can 
only  take  for  the  use  of  the  society,  and 
noting  passes  in  a  conveyance  to  them  for 
purposes  forbidden  by  the  policy  of  the  law, 
— see  Trustees  &c.  v.  Dickenson,  1  Den,  Lmo^ 
189. 

84.  Church  edifice.  Upon  the  right  to 
control  the  possession  and  use  of  the  church 
edifice  of  a  religious  corporation,^4ee 
Hamblett «.  Bennett,  6  AUen^  140 ;  RefoAned 
Methodist  Soc.  of  Douglas  «.  Draper,  97 
Mom.  849. 

85.  Upon  the  right  of  a  minority  of  the 
corporation  to  pull  down  the  church  edifice, 
for  the  purpose  of  rebuilding,  6r  removal, — 
see  Wentworth  d.  Canton,  8  Pick,  844 ;  How- 
ard «.  Furst  Parish  of  North  Bridgewater,  7 
Pick,  188 ;  Tilden  «.  Metcalf,  2  Day,  259. 

86.  A  court  of  equity  will  not,  on  the  ap- 
plication of  a  pew-owner,  eigoin  the  pulling 
down  and  rebuilding  or  removal  of  the 
church  edifice,  by  the  trustees.  Nor  will  the 
fact  that  the  application  is  made  by  a  ma- 
jority of  the  church  and  congregation  en- 
titled to  vote  at  its  congregational  meetings, 
constitute  a  distinct  ground  of  relief  N,  J„ 
Chancery,  1864,  Van  Houten  «.  First  Re- 
formed Dutch  Church,  17  N.  J.  Eq,  (2  C,  E. 
Oreon),  126. 

87.  Contribntians.  The  funds  of  a  con- 
gregational church,  derived  from  the  volun- 
tary contributions  of  members  on  communion 
days,  from  other  donations  not  specifically 
appropriated  by  the  donors,  and  from  accu- 
mulations of  interest,  though  invested  with 
other  frmds  specifically  appropriated,  to 
which  such  contributions  and  donations  were 
added  by  the  donors,  are  held  by  the  church 
in  their  own  right,  to  be  appropriated  at 
their  discretion,  both  as  to  principal  and  in- 
terest ;  and  not  by  the  deacons,  in  trust,  for 
the  society  connected  with  the  church,  or  for 
any  purpose  of  general  charity  to  be  enforced 
by  an  information  filed  by  the  public  prose- 
cutor. Mass.  Supreme  Ct,  1850,  Parker  9.  May, 
5  Cush,  886. 

88.  —  and  subscriptions.  A  subscription 
taken  up  at  a  meeting  of  the  teachers  of  a 
8unday  school  connected  with  a  church,  and 
paid  to  the  treasurer  of  the  church,  is  not 


necessarily  the  property  of  the  church.  N, 
T,  Superior  Ct.  1867,  Rector  &c.  of  Chnxdi 
of  the  Redeemer  «.  Crawford,  5  Bobt,  100. 

89.  A  religions  corporation  passed  a  by- 
law that  every  subscriber  for  shares  who 
would  pay  $8.00  in  addition  to  the  par 
value  of  each  share  subscribed  by  him,  should 
receive  a  certificate  entitling  him  to  redeem 
the  share  whenever  he  should  remove  from 
the  place.  Beld,  that  the  by-law  w^as  valid, 
and  that  a  subscription  made  pursuant  to  it, 
constituted,  with  it,  a  valid  contract.  Ma$L 
Supreme  Ct,  1844,  Davis  v.  Proprietors  of 
Meeting  House  in  Lowell,  8  Mete,  821. 

For  the  rules  governing  the  Property  of 
religious  corporations  in  common  with  cor- 
porations of  other  kinds,  see  Pboferty. 

2.  Detises.  Trusts, 

90.  Power  to  take.  Upon  the  capacity  of 
religious  corporatiaiiB  to  take  property  by 
devise,* — see  Jackson  «.  Hammond,  8  Cai 
Cos.  887  :  Williams  v.  Williams,  8  JV.  T.  (4 
Seld,)  625 ;  Tucker  «.  Rector  &a  of  St  Qan- 
ent^s  Church,  Id,  558 ;  Gk)ddard  r.  Pomeroy, 
86  Barb,  546 ;  Ayres  t,  Methodist  Episcopal 
Church,  8  San^,  861 ;  8  JT.  T,  Leg,  Obs,  17; 
Sherwood  v.  American  Bible  Boa  1  KeyeSy 
561 ;  also  Dbvtsb. 

91.  A  parish  in  Massachusetts  is  legally 
capable  of  taking  and  holding  gifts,  devisee, 
and  bequests  of  real  and  personal  property, 
for  the  purpose  of  maintaining  and  support- 
ing schools.  Maes,  Supreme  Ct,  1847,  White 
«.  Bouth  Parish  in  Braintree,  18  Mete  506. 

92.  Interpretation.    A  devise  of  a  tract 

*  In  a  statute  avoiding  devlMa,  Ac,  made  al  the  poiai  «f 
deathfin  fayor  of  any  rellgioas  iociefy,or  *  Yor  the  nae  of  ^  wsj 
institution  connected  m  to  he  cofMiecUd  with  anysoefa 
church,  the  words  "  oonnected  with  **  nMan,  not  neoessarily 
a  merger  or  a  consoUdatloD,  but  a  oommonl^  of  goTcro- 
ment,  or  of  pecuniary  Interest  more  or  less  exteodTe,  cr 
Imply  the  possession  by  one  body  of  some  ri^t,  power,  or 
authority  in  or  over  the  other.  MUk.  Supreme  Ct  16Q. 
AUlsoQ  «.  Smith,  16  3f^ch.  405, 484. 

The  provision  of  the  N.  T.  Laws  of  1860,  607,— ^thst  a 
testator  leaving  husband,  wife,  child,  or  parent,  shaO  net 
devise  to  benevolent,  Ae.,  societies  more  than  win  half  Us 
estate,  Ac,  is  peremptory,  and  may  be  ii^sted  on  by  aay 
person  who  would  derive  a  benefit  therefrom,  altboogh  net 
one  of  the  relatives  designated  in  the  statute.  And  the 
one-half  is  to  be  computed  with  reference  to  the  etsU  at 
the  time  of  the  testator's  death.  JT.  F.  CLqfAppeai*, 
1867,  Harris  «.  American  Bible  Bodety,  4  Abb,  Pr,  Jf.  & 
421. 

Such  statutes  are  not  to  be  coostroed  as  annnlBng  tiie 
whole  will,  though  they  declare  that  the  hdrs  at  law  aiMa 
succeed ;  but  only  as  annulling  the  provision  In  faver  of 
the  religious  society.  Mist.  Ci.  <^Eirror%y  1866,  Butea  v. 
KIng,41  jras.888. 
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of  land  "  to  the  church  of  the  north  or  new 
Baptist  church  in  the  town  of  S.  to  lie  as  a 
parsonage  forerer,'^  and  of  another  tract,  of 
which  the  rents,  &c.,  were  directed  "to  be 
paid  to  said  chnrch,  for  the  sole  purpose  of 
supporting  the  gospel  in  the  north  Baptist 
meeting  house,^'  &c.  Held^  to  be  a  devise  to 
the  church,  as  such,  and  not  to  the  congrega- 
tion, nor  to  the  church  in  trust  for  the  con- 
gregation. Conn,  Supreme  Ct,  1817,  Lock- 
wood  «.  Weed,  2  Conn.  287. 

93.  A  deyise  of  lands  was  to  the  minister, 
&c.,  of  "the  Reformed  Prot^tant  Dutch 
church  of  the  city  of  New- York,"  for  the* 
8npx)ort  of  the  ministers  "  of  that  church." 
At  that  time  there  was  but  one  church  of 
that  denominatioii  in  that  city.  Held^  that 
no  church,  subsequently  and  separately  or- 
ganized, though  of  the  same  denomination, 
and  in  the  same  city,  was  entitled  to  any 
share  of  the  proceeds  of  these  lands ;  though 
the  fund  far  exceeded  what  was  needed  for 
the  purposes  of  that  one  church.  JV.  T,  Bur 
preme  Ct.  1861,  Attorney  General «.  Reformed 
Dutch  Church,  88  Barb,  808.  Compare  Dub- 
lin Case,  88  N.  K  459. 

94.  Rights  as  against  trespasser.  If  a 
devise  be  made  to  certain  officers  of  a  relig- 
ious corporation,  capable  of  taking,  and  their 
successors  in  office,  for  the  use  of  the  corpo- 
ration, the  officers  de  facto  of  such  corpora- 
tion may  recover  against  one  not  claiming 
under  the  devisor,  and  showing  no  title.  If 
by  any  alteration  in  their  doctrines,  worship 
or  discipline,  the  parish  has  incurred  a  forfeit- 
ure of  the  premises,  it  is  for  the  heirs  of  the 
devisor  to  avail  themselves  of  it.  Mass.  Sur 
preme  Ct,  1818,  Rector  &c.  of  King's  Chapel 
«.  Pelham,  9  Mass.  501. 

95.  Trusts.  A  grant  to  trustees,  for  the 
use  and  benefit  of  a  church  to  be  afterwards 
organized,  with  no  power  in  the  trustees  to 
create  the  beneficiary,  or  to  appropriate  the 
lands  or  funds  arising  therefrom,  for  any  pur- 
pose, until  such  organization,  will  be  upheld, 
so  as  to  pass  the  title,  if  such  church  shall 
afterwards  be  so  created  or  brought  into  exis- 
tence, as  to  acquire  and  hold  property,  or  be 
the  recipient  of  a  charity.  Iowa  Supreme  Ct. 
18^6,  Miller  o.  Chittenden,  2  Iowa  {Cla/rhe\ 
815. 

96.  Upon  the  incorporation  of  a  church 
tmder  2  Rev.  L.  212, — ^which  authorizes  the 
trustees  to  take  possession  of  the  temporali- 
ties belonging  to  such  church,  whether  real 


or  personal  estate,  and  whether  the  same  may 
have  been  conveyed  directly  to  such  church 
or  to  any  other  person  for  their  use, — ^rents 
conveyed  to  individuals  to  the  use  of  a  church 
before  its  incorporation,  vest  in  the  corpora- 
tion by  the  statute  of  uses.  N.  T,  Supreme 
Ct.  1880,  Reformed  Dutch  Church  v.  Veeder, 
4  Wend.  494. 

97.  Where  property  is  conveyed  to  a  cor- 
poration subject  to  limitations,  and  for  a 
specified  trust,  it  cannot  be  diverted  firom 
such  use  and  trust.  Thus  where  a  convey- 
ance of  land  was  executed  to  certain  persons 
as  ^*  trustees  of  the  Associate  Congregation 
of  Pleasant  Divide,  as  subordinate  to  the 
Associate  Presbytery  of  Iowa,  subordinate  to 
the  Associate  Synod  of  North  America  in 
trust  for  said  congregation," — Heldy  that  the 
congregation  was  entitled  to  the  benefit  of 
such  conveyance  as  long  as  it  remained  sub- 
ordinate, as  expressed  in  the  deed,  although 
it  changed  its  name  and  faith,  and  united 
with  another  church,  and  although  a  majority 
of  the  congregation  refused  to  join  in  the 
union,  and  formed  a  separate  church  by  them- 
selves. Iowa  Supreme  Ct.  1864,  Mc  Bride  v. 
Porter,  17  lojjoa^  208.  Compare  Langdon  o. 
Plymouth  Cong.  Boc.  12  Conn.  118. 

98.  Land  given  to  a  town  for  the  use  of 
the  ministry,  may,  with  the  leave  of  the  leg- 
islature and  the  consent  of  all  parties  inter- 
ested,be  appropriated  to  the  support  of  several 
ministers  settled  over  distinct  portions  of 
the  inhabitants  of  the  town,  the  original  pur- 
pose of  the  grant  being  preserved  by  such  a 
disposition  of  the  property.  Mass.  Supreme 
Ct.  1825,  Humphrey  v.  Whitney,  8  Pick.  158. 

99.  It  is  no  objection  to  a  deed  conveying 
property  in  trust  for  the  use  of  a  local  relig- 
ious society  that  it  sanctions  the  appoint- 
ment of  the  ministers  thereof,  by  other  modes 
than  by  selection  by  the  congregation,  espec- 
ially if  it  be  a  Methodist  congregation ;  it  be- 
ing a  regulation  of  the  Methodist  Episcopal 
church  that  ministers  shall  be  appointed  by 
the  conference.  Va.  Ct  of  Appeals,  1856, 
Brooke  «.  Shacklett,  13  Qrcttt.  801. 

100.  Where  property  is  given  to  a  corpo- 
ration for  a  charitable  use,  the  trust  is  the 
creature  of  the  donor ;  and  he  may  impose 
upon  it  such  character,  conditions  and  quali- 
fications as  he  may  see  fit.  As  the  property 
is  a  gift,  no  wrong  is  thereby  done  to  the 
creditors.  But  trustees  of  a  religious,  liter- 
ary, or  other  benevolent  association,  cannot. 


704      Property.    [RELIGIOUS  COEPORATIONS.l    Property, 


irrespectiye  of  any  spedal  power  in  their 
charter,  purchase  and  hold  real  estate  under 
trusts  of  their  own  creation,  which  shall  pro- 
tect their  property  from  their  creditors.  N, 
J,  OhanMTy^  1860,  Magie  «.  C^eiman  &c. 
Church,  2  Bead.  77. 

101*  Therefore,  where  premises)  upon 
which  the  defendants  had  erected  a  church, 
had  been  conyeyed  to  them,  on  the  consider- 
ation of  $1,000,  by  an  absolute  conyeyance  in 
fee,  upon  trusts  that  the  property  should  be 
held  as  a  Lutheran  church,  foreyer,  &c.,  and 
prohibiting  the  grantee  from  alienating,  dis- 
posing of,  or  otherwise  changing,  or  incum- 
bering, by  deed,  the  said  property,  and  the 
corporation  executed  a  mortgage  to  secure  a 
legitimate  debt, — Hdd^  that  the  corporation 
had  the  legal  title  to  the  land,  and  the  power 
at  law  to  mortgage  it,  and  that  there  was  no 
equity  in  refusing  to  enforce  the  mor^;age  for 
the  payment  of  an  honest  debt  of  the  corpo- 
ration, under  color  of  protecting  a  charitable 
use.    lb. 

For  a  general  yiew  of  tJie  law  of  Tmsts  as 
far  as  applicable  to  corporations,  see  T&ubts. 

102.  At  oommon  law  a  religious  corpora- 
tion haye  an  inherent  right  to  part  with  and 
transfer  their  property.  Statutes  which  re- 
quire the  consent  of  a  court  to  such  a  trans- 
fer, in  certain  cases,  operate  as  restrictions 
upon  the  common  law  right,  and  not  as  the 
source  of  the  corporate  power  to  selL  And 
they  restrict  the  power  only  so  &r  as  they 
imx>ose  a  requirement  that  the  order  of  the 
court  shall  be  obtained.  N.  T,  Superior  Ct. 
1866,  Madison  Aye.  Baptist  Church  v.  Bap- 
tist Ch.  in  Oliyer  Si  8  Bdbt.  570.  See  De 
Ruyter  f».  St.  Peter's  Church,  8  If,  T.  <3 
Oomst.)  288 ;  Wyatt «.  Benson,  28  Barb,  827; 
4  Abb.  Pr.  182. 

108.  Under  the  If.  T.  Statute  '*  It  shall 

be  lawful  for  the  chancellor,  upon  the  application 
of  any  religious  corporation,  in  case  he  shall  deem 
it  proper,  to  make  an  order  for  the  sale  of  any 
real  estate  belonging  to  such  corporation,  and  to 
direct  the  application  of  the  moneys  arising  there- 
from to  such  uses  as  the  same  corporation,  with 
the  consent  and  approbation  of  the  chancellor, 
shall  conceive  to  be  most  for  the  interest  of  the 
society  to  which  the  real  estate  so  sold  did  be- 
long." Lands  granted  by  the  State  for  the  sup- 
port of  the  gospel  excepted.*  JV.  y.Xowx  0/1806, 

*  Slnoe  the  New  York  oontUtuUon  of  1846,  the  ajipUca- 
tlon  for  an  order  aathoridng  the  sale  of  real  property,  may 
be  made  to  the  Bapreme  Ooort  initead  of  the  chancellor. 


860,  ch.  48,  §  8;  same  Btat  2  JV^.   7:  Lawt  of 
1818,  218,  %n;  SIT.  r.IUv.  StaL  298,  §  11. 

104.  The  New  York  act  of  1806  (aboT« 
mentioned)  operates  to  gxve  religious  corpo- 
rations unlimited  power  to  convey  real  prop- 
erty held  by  them  in  trust  for  the  corporaton, 
provided  the  previoua  consent  of  the  chan- 
cellor, and  his  direction  for  the  application 
of  the  proceeds,  has  been  obtained.  If.  T. 
Chancery^  1888,  Dutch  Churdi  «.  Hott,  7 
Paige^  77. 

105.  A  New  York  religious  corporation 
has  power  to  contract  for  the  sale  of  its  real 
estate,  subject  to  the  approval  of  the  court;- 
and  as  soon  as  that  sanction  is  obtained,  the 
corporation  is  bound  by  the  contract.  It  is 
not  necessary,  nor  even  desirable^  that  the 
sanction  of  the  court  should  precede  the  ne- 
gotiation of  the  contract  N,  T,  Superior  Ct, 
1860,  Bowen  «.  Irish  Presbyterian  Congr^gik 
tion,  6  Bono.  246. 

106.  Under  the  New  York  statute  a  pro- 
visional order  may  be  made  giving  a  religious 
corporation  leave  to  sell  its  real  estate — e.  g, 
an  order  that  the  sale  may  be  made  for  a  cer- 
tain price,  and  if  a  proper  site  for  a  new 
church  can  be  obtained.  If,  T.  V.  Chan.  Ct. 
1888,  Matter  of  Brick  Presbyterian  Church, 
8  Edw.  166. 

107.  It  is  only  ux)on  an  application  by  the 
corporation  that  an  order  allowing  a  religious 
corporation  to  dispose  of  its  real  estate  can 
be  made.  The  corporation  consists,  not  of 
the  trustees,  but  of  every  member  of  the 
congregation  entitled  to  vote.  If.  T.  Svprtme 
Ct,  8p.  T,  1857,  Wyatt  c.  Benson,  23  Btxfb. 
827 ;  4  Am.  Pr.  182. 

108.  And  so  long  as  an  order  authorizing 
such  sale  made  upon  n^plication  of  the 
trustees,  is  yet  in  fieri  and  unexecuted,  it  is 
the  duty  of  the  court,  upon  proof  that  the 
application  was  contrary  to  the  views  and 
wishes  of  a  majority  of  the  corporators,  to 
revoke  its  consent  and  to  vacate  the  order. 
lb. 

109.  But  it  is  no  objection  to  an  applica- 
tion by  the  vestry  or  trustees  of  a  religious 
corporation  for  leave  to  sell  ita  real  estate, 
that  such  application  is  not  authorized  by 
an  express  vote  of  the  corporatorsi  where 
neither  the  good  faith  of  the  application, 
nor  the  propriety  of  the  proposed  disposi- 
tion, is  questioned.  N.  T,  Supreme  Ct  Sp.  T. 


N.  7.  Supreme  Ct,£lp,  T.  1857,  Wyatt  «. 
8S7. 
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1862,  Matter  of  St  Ann's  Church,  14  AUb,  Pr, 
424;  23  Haw,  Pr.  285;  S.  P.  8p.  T,  1851, 
Matter  of  Second  Baptist  Society,  20  Id, 
824. 

110*  The  consent  of  all  the  pew-ovmers,  as 
Bach,  is  not  necessary  to  make  out  a  case  for 
granting  the  tmstees  leave  to  sell  the  church 
edifice.  K  T.  V.  Chan,  Ct.  1888,  Matter  of 
Brick  Presbyterian  Church,  8  Edw,  155 ;  N, 
T.  Supreme  Ct.  8p,  T.  1858,  Matter  of  Re- 
formed Dutch  Church,  16  Barb,  287. 

Ill,  And  the  application  maybe  made 
by  the  trusteee  of  the  corporation ;  it  being 
shown  that  a  majority  of  the  corporators  ap- 
prove the  proposed  sale.  If,  T.  Superior  Ct. 
1866,  Madison  Aye.  Baptist  Church  v.  Baptist 
Church  in  Oliver  St  8  Bobt.  570. 

112*  As  the  power  of  the  corporation  to 
sell  is  not  derived  from  the  statute,  but  is  a 
common  law  right  upon  which  the  statute 
operates  as  a  restriction,  a  substantial  com- 
pliance with  the  directions  of  the  act  is  all 
that  should  be  required  to  sustain  an  appli- 
cation for  leave  to  sell.    lb. 

11 8«  It  is  no  objection  to  an  order  allow- 
ing a  sale  that  it  does  not  direct  the  applica- 
tion of  the  moneys  arising  from  the  sala 
The  court  having  acquired  jurisdiction  by 
a  proper  application,  any  mere  irregularity 
or  defect  in  the  proceedings  subsequent  to 
the  petition  is  amendabla  Moreover,  the 
application  of  the  proceeds  may  be  directed 
by  a  separate  order.   lb. 

114.  The  court  has,  however,  no  power 
to  approve  a  sale,  for  the  purpose  of  closing 
up  the  existence  of  the  society,  and  distrib- 
uting its  property.  The  trustees  have  no 
power  to  do  this,  and  the  court  cannot  en- 
large their  powers.  JV.  F.  Ct.  of  Appeais, 
1858,  Wheaton  «.  Gates,  18  JV.  T.  895 ;  S.  P. 
If.  T.  Supreme  Ct.  Sp.  T.  1858,  Matter  of 
Reformed  Dutch  Church,  16  Barb,  237. 

115«  Although  in  New  York  a  religious 
corporation  (organized  under  the  act  of  1813) 
is  prohibited  from  eeUing  its  real  estate,  in 
any  other  way  than  the  statute  provides,  yet 
it  may  mortgage  its  property  without  any 
order  of  the  court.  The  giving  of  a  mort- 
gi^  is  not  a  sale.  A  sale  embraces  the  idea 
of  a  transfer  of  the  legal  title  of  the  "prop- 
erty sold,  from  the  vendor  to  the  vendee,  for 
a  consideration  passing  from  the  latter  to 
the  former.  To  be  complete,  in  general,  it 
requires  delivery.    It  was  a  sale  in  this  sense 

45 


that  the  statute  was  designed  to  restrain.  * 
If.  T.  Supreme  Ct,  1858,  Manning  «.  Moscow 
Presbyterian  Society,  27  Barb,  52;  S.  P. 
1858,  South  Baptist  Society  v.  Clapp,  18 
Barb,  85. 

116.  That  in  New  Jersey  the  common 
law  right  of  alienation  by  religious  corpora- 
tions has  not  been  restrained  by  statute, — 
see  Van  Houten  v.  First  Reformed  Dutch 
Church,  17  If.  J.  Eq,  (2  C.  E.  Qrem\  126. 

IV.    Officers. 

1.  Theminiiter. 

117.  Who  is  to  be  deemed  a  '^ minister'* 
within  statutes  providing  for  the  support  of 
ministers,  exempting  them  from  taxation, 
&c., — see  Washburn  id.  Fourth  Parish  of  West 
Springfield,  1  Man.  82;  Kendall  «.  King- 
ston, 5  Id.  524 ;  Barnes  «.  First  Parish  in 
Falmouth,  6  Id,  461 ;  Turner  v.  Second  Pre- 
cinct in  Brookfield,  7  Id,  60 ;  Lovell  o.  In- 
habitants of  Byfield,  Id.  230;  Gridley  f>. 
Clark,  2  IHek,  408 ;  Baldwin  9.  Clinch,  1  Me. 
(1  Oreml)  102. 

118.  Both  bodies,  the  church  and  the  so- 
ciety, required  to  unite  in  the  call  and  settle- 
ment of  a  minister, — see  Burr  «.  First  Parish 
in  Sandwich,  0  Mass,  207 ;  Bisbee  t,  Evans, 
4  Me.  (4  Greenl.)  875;  German  Reformed 
Dutch  Church  v.  Bnsche,  5  Sand/,  666. 

119.  Settlement*  If  a  person  called  to 
the  rectorship  of  a  Protestant  Episcopal 
church,  accepts  the  call  and  enters  upon  his 
office,  no  additional  ceremony  is  required ; 
unless  by  some  special  requirement  of  the 
discipline  of  the  church.  If  every  other  re- 
quisite for  the  settlement  of  the  rector  is 
complied  with— if  the  vestry,  being  clothed 
with  x)ower  to  settle  a  minister  and  fix  hia 
salary,  have  given  him  a  caU,  and  it  has  beea 
followed  by  mutual  action  in  acknowledge- 
ment of  its  validity — ^the  absence  of  the 
ceremony  of  "institution*'  will  not  prevent  his. 
being  such.  [Hoffin.  Church  L.  291,  293.] 
JV!  Y.  Supreme  Ct.  1859,  Youngs  «..  Bansom^ 
31  Barb.  49. 

120.  The  eontract  for  salary.  A  minister 

*  Under  the  Neir  Tork  general  act  for  the  Incorporatloa 
of  religioas  locietieB,  the  tnuteea  of  the  society  haye  the 
power  to  renloTe  their  house  of  worship  from  one  lot  to  an- 
other, or  ftrom  one  Tillage  to  another,  without  any  applica- 
tion to  the  ooort.  It  is  necessary  to  apply  to  the  court  only 
in  case  of  a  sale  of  the  real  estate  of  the  society.  ^.  Jl 
Supreme  Ct.  Sp.  T.  1851,  Matter  of  Second  Baptist  Society » 
80  /Tote.  Pr.  821 


706  Officers.    [EELIGIOUS  CORPORATIONS.]     Office. 


haying  been  settled  in  a  parish  at  a  fixed 
salary,  the  parish  afterwards  voted  that  the 
parish  committee  should  annually  value  the 
salary  according  to  the  price  of  the  neces- 
saries of  life,  so  that  it  should  be  increased 
as  that  price  rose.  The  minister  also  agreed 
that  it  should  be  decreased  as  the  price  fell 
HM^  that  the  minister  was  bound  by  tfae  val- 
uation of  the  committee,  unless  he  could 
show  that  they  had  acted  therein  unfairly, 
partially  or  corruptly,  Mass.  Supreme  Gt. 
1812,  Burr  v.  First  Parish  in  Sandwich,  9 
Mom.  277. 

121.  Evidence  of  the  declaration  of  a 
committee  of  a  religious  society  appointed 
to  offer  terms  to  a  minister,  is  incompetent 
prove  the  contract  of  the  society,  unless  they 
were  authorized  by  the  association  to  make 
such  admissions.  Mass.  Bwpreme  Ct.  1865, 
Johnson  v.  Trinity  Church  Society,  11  AUen^ 
128. 

122.  A  minister  cannot  prove  his  con- 
tract with  a  religious  society  by  reading  ex- 
tracts irom  a  sennon  preached  by  him  in 
their  church,  to  the  terms  of  which  no  open 
contradiction  was  made.    Ih. 

123.  The  secretary  of  a  religious  society 
wrote  to  a  minister  informing  him  that  the 
society  had  voted  on  January  1,  to  offer  to 
employ  him  for  one  year  from  that  date  for  a 
sum  in  gross.  He  accepted  the  offer,  stipulat- 
ing, however,  that  the  year  should  begin  on 
February  1,  and  the  payments  be  made  quar- 
terly from  that  date.  In.  December  following 
the  society  passed  a  vote,  which  was  duly 
entered  on  their  records  and  attested  by 
their  secretary,  reciting  that  on  the  1st  of 
October  they  "were  not  indebted  to  him  in 
the  least,  and  would  not  become  so  indebted 
to  him  by  the  terms  of  the  agreement  until 
November  following.''  Meld,  that  there  was 
a  sufficient  memorandum,  within  the  statute 
ofTrauds,  of  a  coitract  extending  to  the  first 
of  February.    Tb, 

124.  The  plaintiff  agreed  to  officiate  as 
pastor  of  a  church  for  such  sum  as  could  be 
raised  by  subscription,  the  defendant  to 
collect  the  subscriptions.  The  society  having 
fiedled  to  collect  and  pay  over  the  subscrip- 
tions in  full,  the  pldntiff  commenced  an 
action  on  book  account,  to  recover  for  his 
services  as  pastor ;  he  having  continued  as 
.such  for  five  years  under  the  same  agreement. 
Meld^  that  the  contract  through  the  whole 
time  was  a  contract  of  hire,  under  which  the 


society  was  bound  to  pay  the  plaintiff  for 
his  services.  Vt.  Supreme  Ot.  1^6,  Myers  9. 
Baptist  Society,  88  Vt  614. 

125.  Where  an  illegal  by-law  was  made 
by  a  vestiy  requiring  payment,  from  each  in- 
habitant of  the  parish  otherwise  entitled  to 
vote,  of  a  certain  sum  as  a  voting  qualifica- 
tion, and,  an  election  being  held  under  it,  a 
vestry  were  chosen  who  appointed  a  minister 
with  a  stipulated  salary, — HMy  that  the 
minister  was  entitled  to  recover  the  amomit; 
the  contract  having  been  made  with  officers 
de  facto,  and  without  collusion.  Otherwise, 
if  he  had  had  notice  of  the  illegality.  S  CI 
CTiancery,  1816,  Vestry  of  St  Luke's  Church 
T,  Mathews,  4  Dessaus,  578. 

126.  Action  to  recover  it.  If  the  salary 
of  a  minister  is  not  paid  out  of  the  revenues 
of  the  church,  the  minister  may  recover  by 
action  against  the  corporation.  2IPI  F.  Cmi. 
PI,  1854,  Ebaugh  «.  (German  Kefoimed 
Church,  8  E,  D.  Smith,  60. 

127.  In  an  action  by  a  minister  of  the 
gospel  to  recover  his  salary,  it  is  not  neces- 
sary; in  order  to  Support  the  action^  to  show 
that  the  trustees  have  acted  as  a  corporation 
in  engaging  his  services.  N,  J.  Supreme  Ct 
1887,  Miller  v.  Baptist  Church  in  AUoways- 
town,  1  Marr.  251. 

128.  Where  a  minister  has  been  regnlarly 
settled  over  a  parish  and  has  been  always 
ready  to  perform  all  the  duties  growing  out 
of  the  relation  so  created,  and  has  performed 
such  parochial  duties  as  they  would  penmt 
him  to  perform,  he  is  entitled  to  recover  his 
stipulated  salary  so  long  as  the  relation  cca- 
tinues.  Mass,  Supreme  Ct,  1827,  Thompson 
V.  Catholic  Congregational  Soc.  in  Behoboth, 
5  Pick  469 ;  1886,  Sheldon  9.  Oongr^^tional 
Parish  in  Easton,  247;^.  281.  And  see  Whitney 
«.  Brooklyn,  6  Conn,  495. 

129.  In  an  action  by  a  minister  against  a 
parish  for  his  salary,  after  the  parish  have 
voted  to  dismiss  him,  it  is  not  competent  to 
prove  irregular  conduct  or  immorality,  in 
answer  to  his  claim,  if  it  was  not  alleged  in 
the  vote  of  dismissal.  Man,  Supreme  Ci. 
1827,  Thompson  v.  Catholic  CongregatioiiJil 
Soc.  in  Rehoboth,  5  Pidb.  469. 

180,  —  against  IndiTidmls.  A  written 
call  addressed  to  a  minister,  drawn  in  Hm 
form  prescribed  by  the  rules  of  the  Preaby- 
terian  church,  contained  the  words  ''we 
promise  to  pay  to  you  the  sum  of  |500;*^ 
was  subscribed  by  three  individuals  in  thtcir 
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own  names  simply.  It  appeared,  however, 
that  the  call  was  issued  as  the  act  of  the  con- 
gregation, and  that  the  mode  of  signing  adopt- 
ed was  conformable  to  the  roles  and  nsage  of 
the  church.  Held,  that  the  subscribers  were 
not  individually  liable,  but  were  to  be  deemed 
to  have  acted  as  agents  of  the  congregation. 
Jf.  F.  Supreme  Gt.  1844,  Paddook  «.  Brown, 

6  ma,  580. 

181*  The  officers  of  a  church  which  was 
not  incorporated,  made  an  agreement  with 
the  minister  for  the  payment  of  his  salary ; 
the  church  was  afterwards  incorporated,  he 
being  a  party  to  the  itot  of  incorporation, 
and  from  time  to  time  he  received  his  salary 
from  the  officers  of  the  church  for  the  time 
being,  and  charged  his  salary  to  the  corpora 
ation.  HM^  that  the  original  agreement 
was  waived,  and  the  individual  officers,  who 
were  parties  to  it,  were  not  liable.  N,  Y, 
Supreme  Ot.  1810,  Van  Vlieden  tj.  Welles,  6 
Johns.  §5. 

1 32.  DismissaL  What  grounds  will  jus- 
tify the  dismissal  of  a  minister  against  his 
consent, — see  Burr«.  Sandwich,  9  Man.  277; 
Thompson  «.  Catholic  Cong.  Soc.  in  Reho- 
both,  5  Pick.  469 ;  Sheldon  v.  Cong.  Parish 
in  Easton,  24  Id.  281 ;  Youngs  «.  Ransom,  81 
Barb.  {N.  T.)  49. 

188.  The  relation  of  a  minister  duly 
chosen  and  ordained,  is  not  to  be  dissolved, 
against  the  will  of  the  minister  and  of  a  ma- 
jority of  the  congregation,  by  the  proceed- 
ings of  any  ecclesiastical  tribunal.  Vt.  Svr- 
preme  Ct.  1846,  Smith  «.  Nelson,  18  Vt. 
611. 

184.  Nothing  can  be  added  by  implica- 
tion to  the  express  terms  of  the  contract 
between  a  minister  and  his  people.  The 
parties  may  make  conditions  and  qualifica- 
tions as  they  deem  necessary.  When  a  min- 
ister ceases  to  be  able  to  perform  his  minis- 
terial duties,  in  consequence  of  any  immoral- 
ity, or  a  church  censure  for  such  immorality, 
it  may  afford  a  sufficient  reason  for  the  par- 
ties mutually  to  dissolve  the  relation,  or  for 
one  of  them  to  treat  the  contract  as  forfeited, 
and  rescinded  by  the  other.  But  when  both 
parties  to  the  contract  are  satisfied,  and 
neither  desires  the  relation  to  be  dissolved,  a 
court  of  diancery  will  not,  at  the  instance  of 
others,  not  parties  to  the  cohtract,  seek  for 
implications  by  which  to  avoid  it,  nor 
inquire  whether  it  would  conduce  to  the 
aatisfiiction  of  others  to  have  a  minister 


I  more  closely  connected  with  the  denomina- 
tion to  which  he  belongs.    lb, 

185.  Where  a  minister,  having  stated  that 
certain  members  of  the  presbytery,  to  which 
he  belonged.  Were  mifit  to  sit  in  any  court, 
was,  by  vote  of  the  presbytery,  censured  and 
suspended,  and  the  vote  was  passed  by  the 
very  men,  as  to  whom  the  statement  was 
made, — HdA^  that  the  sentence  of  suspen- 
sion could  not  be  said  to  have  been  pro- 
nounced by  impartial  judges,  and  that  it  was 
not  deserving  of  consideration,  as  a  valid  and 
effectual  sentence.    lb. 

180.  The  congregation  to  which  the  bus^ 
pended  minister  belonged,  having  petitioned 
the  presbytery  agaib  to  take  into  considera^ 
tion  the  afiair,  a  pro  re  nata  meeting  of 
the  presbytery  was  called,  at  which  there 
was  a  full  attendance  and  a  majority  of  two 
in  fevor  of  restoring  the  minister.  A  reso- 
lution having  been  offered,  that  two  of  the 
members  should  be  excluded  from  participat- 
ing in  the  proceedings  of  the  meeting  on  the 
ground  of  affinity  and  partiality,  the  right 
of  voting  on  the  case  of  each  separately, 
although  they  were  entirely  distinct  in  thdr 
nature,  was  denied,  and  so  Iboth  were  pre- 
vented from  voting  on  the  resolution.  The 
resolution  being  then  passed  by  the  casting 
vote  of  the  moderator,  the  same  four  men — 
who  were  the  accusers  of  the  suspended 
minister,  voted  In  the  affirmative.  It  appear- 
ed that  there  was  in  fact  no  proper  objection 
to  one  of  the  two  members,  thus  excluded ; 
and  the  presbytery,  a  majority  being  thus 
obtained,  proceeded  and  voted  to  affirm  the 
sentence  of  suspension,  the  same  four  persona 
voting  in  the  affirmative.  Seld,  that  these 
proceedings  rendered  the  sentence  of  the 
presbytery  utterly  void.    lb, 

187.  Where,  however,  a  minister  and  his 
parish  submit  a  controversy  between  them  to 
an  ecclesiastical  council,  the  decision  of  such 
council,  if  not  impeached  for  good  cause,  is 
a  justification  of  the  party  conforming  to  it, 
though  it  does  not,  exproprio  viffore^  operate 
as  a  judgment.  Mas$.  Supreme  Gt.  1844, 
Proprietors  of  Hollis  Street  Meeting  House 
V.  Pierpont,  7  Mete.  495. 

18S.  A  minister  and  his  parish  submitted 
to  an  ecclesiastici^  council  the  question 
whether  he  should  be  dismissed.  Anaong 
other  causes  asogned  by  the  parish  for  his 
dismissal,  was  a  certain  alleged  immorality. 
The  council  decided  that  the  alleged  im- 
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morality  was  not  proved,  and  that  there  was 
no  sufficient  cause  for  a  dismissal.  The  min- 
ister conformed  to  the  decision,  continued 
to  perform  his  parochial  duties,  and  brought 
an  action  against  the  parish  to  recover  his 
salary.  The  parish  thereupon  filed  a  bill  of 
discovery,  alleging  that  he  had  forfeited  his 
office  of  minister  of  the  parish,  by  reason  of 
the  aforesaid  immorality,  and  that  proof 
thereof  was  essential  to  their  defence  against 
said  action ;  and  praying  that  he  might  be 
compelled  to  answer  on  oath  respecting  the 
same.  The  minister  pleaded  the  decision  of 
said  council,  and  his  conformity  thereto,  as 
a  bar  to  the  bill.  Eddy  that  the  minister 
was  not  bound  to  make  the  discovery  sought, 
because  the  decision  of  the  council  pre- 
cluded the  parish  from  giving  any  evidence 
in  support  of  said  charge  of  immorality,  by 
way  of  defence  to  said  action.  lb.  Com- 
>pare  Thompson  «.  Catholic  Cong.  Soc.  in  Re- 
hoboth,  7  Pick.  160. 

2.  Trustees.   Churck  toardem  and  vestrymen. 

189.  Time  of  eleetlng  them.  The  trustees 
of  a  religious  corporation  were  required,  by 
statute,  to  be  divided  into  three  classes,  and 
the  seats  of  one  class  were  to  be  vacated  at 
the  expiration  of  every  year,  so  that  one 
third  should  be  *'  annually  chosen,'^  and  the 
time  of  the  annual  election  was  required  to 
be  at  least  six  days  before  the  vacancies 
should  happen.  ^Held^  that  an  election  on 
Pinseter  Monday  {i.  e.  the  Monday  after 
Whitsunday),  in  each  year,  though  that  day 
was  a  movable  holiday,  and  not  a  day  cer- 
tain, was  valid.  The  church  having  fixed 
upon  a  yearly  religious  epoch,  it  would  be 
revolting  to  hold  the  corporation  dissolved 
from  the  verv  first  time  that  the  elections 
were  so  held,  and  that  all  its  subsequent 
elections  and  acts  were  void,  merely  because 
the  holiday  selected  for  the  election  did  not 
correspond  with  the  solar  year.  The  statute 
must  receive  a  liberal  and  reasonable  con- 
struction, for  the  benefit  of  the  churches.  An 
election  in  such  case  may  be  valid,  if  made 
after  the  statute  time,  if  an  integral  part  of 
the  corporation  remains.  ilT.  F,  Supreme  Ct, 
1812,  People  f>.  Runkel,  9  Johns.  147. 

140.  The  omission  of  a  parish,  for  one 
year,  to  elect  parish  officers,  does  not  neces- 
sarily operate  as  a  dissolution  of  the  parish ; 
and,  if  it  did,  the  parish  property  would 
not  therefore  vest  in  the  town,  fdthough  the 


town  held  the  property,  in  its  parochial 
capacity,  before  the  parish  was  separately 
organized.  2d<u$.  Supreme  Ct.  1847,  Tobeyt. 
Wareham  Bank,  18  Mete.  440. 

141.  Notiee.  An  election  of  trustees  of  a 
religious  corporation  is  not  neceasaiily  void 
because  the  notice  given  by  the  trostees  to 
the  minister  was  less  than  the  required  time; 
did  not  contain  the  names  of  the  trustees 
whose  seats  became  vacant;  was  not  an- 
nounced for  two  successive  Sabbaths,  &c. ; 
provided  the  election  was  fiairly  conducted 
and  all  in  fact  had  notice.  If  the  omissioii 
was  fraudulently  made,  or  the  election  was 
thereby  prejudiced,  the  omissions  invalidate 
the  election.  JV.  F.  Supreme  Ct.  1884,  Peo- 
ple«.  Peck,  11  Wend.QO^ 

142.  Who  may  vote  at  an  election  of  tno- 
tees, — see  Robertson  t.  Bullions,  11  iV.  T,  (1 
Kern.)  248 ;  Jackson  «.  Nestles,  3  Johns.  115, 
185 ;  State  f>.  Crowell,  4  Baist.  890. 

14S,  Where  the  charter  of  a  church  aa- 
thorized  the  making  of  by-laws  for  its  good 
government,  and  directed  that  the  electioBfl 
of  ministers,  &c.,  should  be  conducted  ag^e^ 
ably  to  certain  rules,  one  of  which  was,  that 
no  persons  were  to  have  votes  except  those 
who  had  been  regularly  admitted,  and  had 
been  members  for  twelve  months  preceding 
the  election, — Bddj  that  a  by-law  enacting 
that  no  member  of  the  church,  whose  pev- 
rent  was  in  arrear  for  a  longer  time  than  two 
years,  should  be  entitled  to  vote  for  officers, 
was  valid;  for  no  person  was  excluded  from 
voting  unless  he  was  in  default  in  a  mattpr 
essential  to  the  support  of  the  church ;  and 
he  was  not  precluded  from  reinstating  himself 
in  his  privilege,  by  paying  his  debt.  Pa. 
Supreme  Ct.  1820,  Commonwealth  t.  Cain, 
6  Serg.  d  B.  610. 

144.  The  charter  of  a  religions  sodet; 
provided  that  *^  all  and  every  member  of  the 
said  church,  having  subscribed  to  build- 
ing the  same,  or  who  shall  hereafter  con- 
tribute any  sum  of  money  not  leas  than  ten 
shiUings  annually  towards  the  support  of 
said  church,  shall  meet  on  a  certain  day  in 
every  year,  and  choose,  by  ballot,  eight  trus- 
tees by  a  majority  of  those  membeiB  qualified 
to  vote  as  aforesaid.'^  Msldy  that  those  who 
came  to  the  election  and  paid  ten  8lliIliDg^ 
though  with  the  hona  fide  intention  of  he- 
coming  members  of  the  church,  were  not 
entitled  to  vote;  but  those  only  were  en- 
titled who  had  contributed  to  the  erection 
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of  the  church,  or  contributed  ten  ahillings 
towards  its  support  at  least  a  year  before  the 
election.  Pa,  Supreme  Ct,  1858,  Yuker  v. 
Ck>nmionwealth,  20  Pa,  Bt,  484. 

145.  Two  elections  were  held  in  a  corpo- 
ration originally  organized  as  a  Congrega- 
tional society,  but  in  which  an  attempt  had 
been  made  to  organize  a  Presbyterian  church 
instead  of  the  Congregational  one.  At  one 
of  these  elections  (  conducted  mainly  by  per- 
sons interested  in  maintaining  the  original 
character  of  the  society),  those  members  of 
it  who  adhered  to  the  Presbyterian  organiza- 
tion were  excluded  from  voting,  on  the 
ground  that  they  were  seceders  from  the 
society.  Hdd^  that  this  was  &tal  to  the  val- 
idity of  that  election,  and  that  the  persons 
claiming  under  it  as  trustees  had  no  title  as 
such,  but  those  chosen  at  the  other  election 
were  the  legitimate  trustees.  N,  F.  Supreme 
Ct,  1844,  WaterrHet  Turnpike  Co.  «.  Mc- 
Kean,  6  HiU,  616. 

146.  How  the  Tote  should  be  taken.  The 
Tote  of  a  religious  society,  assembled  at  its 
Annnft.1  meeting  for  the  election  of  officers, 
that  the  officers  shall  be  always  chosen  by 
ballot,  does  not  invalidate  an  election  of  of- 
ficers by  hand  vote  at  a  subsequent  annual 
meeting.  Buch  a  vote  has  no  binding  efficacy 
upon  those  subsequently  assembled  to  per- 
form similar  duties.  The  successors  have  an 
equal  tight  to  determine  the  mode  of  elect- 
ing the  officers  for  the  year  ensuing  as  their 
predecessors  had.  Mau,  Supreme  Ct,  1857, 
Wardens  of  Christ  Church  t.  Pope,  8  Gray,  140. 

147.  The  election,  by  hand  vote,  of  of- 
ficers of  a  religious  society,  in  which  each 
proprietor  has  a  vote  for  every  pew  which  he 
owns,  cannot  be  objected  to,  ui>on  the  ground 
of  the  inherent  difficulty  of  thus  ascertaining 
the  result,  after  the  election  has  taken  place 
and  the  result  has  been  declared.    Tb, 

148.  A  certificate  of  the  election  of  wardens 
and  vestrymen,  made  by  the  rector,  is,  under 
the  New  York  statutes,  presumptive  evidence 
of  the  right  of  the  party  receiving  it  to  hold 
the  office  and  exercise  its  functions.  JV.  F. 
Ct,  of  Appeals,  1867,  People  «.  Lacoste,  87 

jf.  r.  192. 

149.  Ux)on  the  sufficiency  of  a  certificate 
of  the  election  of  tru8te6s,-r4ee  Methodist 
Episcopal  Union  Church  v.  Pickett,  19  N,T, 
482.    ' 

150.  Powers  and  duties.  The  trustees 
of  a  religious  corporation  are  its  managing 


agents,  and  may  act  for  it  as  fully  as  the 
directors  or  agenis  of  other  corporate  bodies. 
If.  F.  Supreme  Ct.  Sp.  T,  1862,  Matter  of  St 
Ann's  Church,  14  Abb,  Pr.  424  \  23  Haw.  Pr, 
285. 

151.  In  New  York  the  trustees  of  a  church 
or  society,  when  it  is  legally  incorporated, 
become  by  force  of  the  statute  (2  N.  T,  Bev, 
L.  of  1818,  212),  entitled  to  the  possession  of 
the  property  of  the  church,  though  before 
held  in  trust  for  the  society ;  for  the  statute 
transfers  the  legal  title  of  such  property  to 
the  corporation.  If.  F.  Suprems  Ct.  1880, 
Reformed  Dutch  Church  v.  Yeeder,  4  Wend. 
494;  1858,  Yoorhees  «.  Presbyterian  Church, 
17  Barb,  1 03 ;  iV.  F.  Chancery,  1832,  First  Bapt- 
ist Church  V.  Witherell,  8  Pai^e,  296 ;  B.  P. 
1888,  Reformed  Dutch  Church  v,  Mott,  7  Id. 
77 ;  If.  F.  A,  V,  Chan,  Ct,  1844,  Cammeyer 
V,  United  Gkrman  Lutheran  Churches,  2 
Sandf.  Ch.  186. 

To  same  effect  in  Louifdana,— see  German 
Evangelical  Congregation  of  Lafisiyette  «. 
Pressler,  17  La.  Ann,  127. 

152.  Persons  claiming  to  be  trustees  of  a 
religious  corporation,  who  have  not  been  in 
possession  of  the  edifice  or  temporalities  of 
the  church,  nor  exercised  any  duties  of  the 
office,  cannot  maintain  an  action  in  the  cor- 
porate name  to  restrain  those  in  possession 
from  closing  the  edifice,  preventing  meetings, 
&c.  They  must  first  gain  poiisession  of  the 
office,  or  must  have  established  their  title 
thereto  by  a  direct  proceeding  brought  for 
that  purpose.  If.  F.  Supreme  Ct,  1862,  North 
Baptist  Church  v,  Parker,  86  Barb,  171. 

158.  A  rcligious  corporation  formed  under 
the  Maryland  Act  of  1802,  ch.  3,  to  incor- 
porate rcligious  societies, — which  provides 
that  certain  persons  in  such  associations 
elected  trustees  shall  be  deemed  a  body  cor- 
porate, and  shall  have  perpetual  succession, 
and  power  to  sue  and  be  sued  in  the  name  of 
incorporation,— cannot  be  sued  in  the  name  of 
its  trustees  individually.  Md,  Ct.  of  Appeals^ 
1865,  Tartar  v.  Gibbs,  24  Md.  823.\ 

154*  The  vestry  of  a  Protestant  Episcopal 
church,  in  the  absence  of  any  provision  re- 
pugnant to  such  powers,  have  authority  to 
call  meetings  of  the  proprietors.  Maes,  Su- 
prems Ct.  1857,  Wardens  of  Christ  Church 
ID,  Pope,  8  Oray,  140. 

155*  The  vestry  of  a  Protestant  Episcopal 
church  may  transact  business  in  the  absence 
of  both  wardens,  if  a  majority  of  all  their 
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members  is  present ;  even  if  it  has  been  voted 
at  several  annual  meetings,  *^  that  one  warden 
and  four  vestrymen  constitute  a  quorum  for 
transacting  business.'^    lb, 

156.  A  vote  of  a  Protestant  Episcopal 
church  to  increase  the  number  of  vestrymen 
does  not  affect  the  rights  and  powers  of  the 
former  vestrjrmen,  until  the  additional  mem- 
bers have  been  chosen.    Th. 

157*  —  of  committee.  The  articles  of 
association  of  a  society  formed  for  the  pur- 
pose of  erecting  a  meeting  house  provided, 
that  the  whole  expense  of  the  house  should 
be  estimated  on  the  whole  number  of  pews, 
by  appraisal,  and  that  the  subscribers  should 
bid  for  their  choice  of  pews,  but  that  the 
average  price  of  the  pews  should  not  exceed 
a  certain  sum.  HM^  that  this  provision  was 
not  designed  as  an  absolute  limit  to  the 
amount  to  be  expended  by  the  building  com- 
mittee in  erecting  the  house;  and  that  a 
member  of  the  conunittee  might  recover  for 
services  and  expenditures  in  erecting  the 
building,  notwithstanding  the  whole  expense 
exceeded  the  amount  which  the  pews  would 
bring  at  the  average  price  specified ;  it  not 
appearing  that  the  committee  had  departed 
from  the  general  plan  prescribed  for  the 
building.  Vt  Supreme  Gt,  1846,  Sawyer  %>, 
Methodist  Epis.  Soc.  in  Royalton,  18  Vt  405. 

158.  A  contract  made  by  one  of  five 
members  of  a  committee  chosen  by  a  parish 
to  build  a  church,  in  the  name  of  the  whole, 
is  not  binding  on  the  corporation,  even  if 
the  building  committee  had  authority  to  enter 
into  the  contract;  and  the^fore  cannot  be 
enforced  against  the  other  contracting  party. 
Me,  aupreme  Ct.  1889,  Adams  v.  Hill,  16  Me, 
215. 

159.  A  treasurer  of  a  religious  society  is 
not  justified  from  the  nature  of  his  duties,  or 
the  business  to  be  done,  in  giving  negotiable 
instruments  binding  the  society,  without 
being  authorized  by  a  special  vote  to  that 
efiect;  and  such  officer  has  no  authority, 
having  accepted  a  draft  on  him,  drawn  by  the 
standing  conunittee,  payable  to  A.  or  order, 
to  bind  the  parish  by  accepting  A.^s  draft  on 
him^  in  &vor  of  a  third  person,  for  part  of 
the  amount  of  the  first  draft;  though  the 
amount  of  the  second  draft  is  indorsed  on 
the  first,  as  part  payment  thereof.  Mam.  Sil- 
preme  Ct.  1845,  Packard  «.  Universalist  So- 
ciety in  Quincy,  10  Mete,  427. 

160.  Compensation*    Where  it  appeared 


that  the  secretary  and  treasurer  of  the  vestiy 
and  wardens  of  a  church  had  never  mad^ 
any  charge  for  his  services  in  taking  care  of 
the  trust  ftmds  in  his  hands,  and  it  iras 
entered  upon  the  records  kept  by  him,  that 
the  thanks  of  the  vestry  had  fit>m  time  to 
tis^e  been  voted  him  for  his  able  and  grat- 
uitous  services, — Held,  that  he  could  not 
afterwards  charge  a  commission  for  such  8e^ 
vices.  8.  G,  (X  of  Appeals,  1847,  Yestiy  & 
Wardens  «.  Barksdale,  1  Strobh,  Eg,  107. 

161.  How  far  con^Ued  by  coarts.  The 
court  has  no  authority  to  control  the  discre- 
tion of  the  vestry  and  wardens  of  a  chorcb 
in  the  management  of  its  funds,  so  long  as 
they  do  not  violate  their  charter ;  they  are 
responsible  to  their  constituents  alone;  snd 
the  remedy  in  case  of  a  loss  bymi^ndgment, 
merely,  is  to  be  found  in  the  power  of  the 
corporation  by  new  elections  to  confide  its 
interests  to  other  managers.     lb. 

162.  Wlienever  the  trustees  of  an  incoi^ 
porated  religious  society  perform  any  act, 
which  obstructs  the  enjoyment  of  the  prop- 
erty for  the  purposes,  and  in  the  mode,  an- 
thorized  by  the  usages  of  the  church  as  an 
organized  body,  they  are  guilty  of  a  viola- 
tion of  the  trust,  which  chancery  will  conect 
A  trust  of  this  character  is  not  distingmsh- 
able  in  this  respect  from  others,  over  which 
courts  of  chancery  exercise  a  supervisoiy 
power ;  and  to  the  exercise  of  such  jurisdio 
tk>n,  it  cannot  be  interposed,  as  matter  of 
defense,  that  a  fnandamue  might  lie,  or  that 
the  power  of  removal  has  been  vested  by 
statute  in  the  members  of  the  society.  There- 
fore, where  the  trustees,  by  direction  of  a 
minority  of  the  members  of  a'  religious  so- 
ciety, closed  the  church  edifice  against  the 
minister,  contrary  to  the  wishes  of  the 
majority, — Held,  that  it  was  competent  for  a 
court  of  chancery  to  intervene,  to  prevent  the 
trustees  frx>m  thus  obstructing  the  use  of  the 
corporate  property  for  the  appropriate  ob- 
jects of  the  trust.  lU,  Srqtreme  Ct  1863, 
Brunnenmeyer  v,  Buhre,  82  lU,  188. 

168.  It  i9  no  objection  to  the  isaoing  of  an 
injunction  in  such  cases,  that  the  particular 
act  of  closing  the  church  edifice  bad  been 
already  done.    Tb. 

As  to  Ei^oiiiiBg  corporations  generally, 
see  iNjiTNcnoK. 

164.  Withdrawal  from  office.  Trustees 
must  belong  to  the  society.  If  they  with- 
draw from  it  after  election,  thej  thereby 
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cease  to  be  trustees;  and  though  receiving 
letters  of  dismissal  fiom  the  church  may  not 
operate  of  itself  as  a  withdrawal  from  the 
weUty^  yet  where  taking  such  letters  is  fol- 
lowed by  acts  incompatible  with  the  duties 
of  a  trustee — e,  g.  co-operating  in  the  organi- 
zation of  another  society,  and  in  attempts  to 
close  the  place  of  worship  of  the  former  so- 
ciety— ^the  trustee  will  be  held  to  have  vacated 
hisoflSce.  K  T.  Supreme  Ct  8p,  T,  1855, 
Laight  Street  Baptist  Church  v.  Noe,  12  Sow, 
Pr.  497.  Compare  Doremus  i>,  Dutch  Re- 
formed Church,  2  Oreen,  Ch.  882. 

For  rules  applicable  to  Trustees  of  corpo- 
rations generally,  see  Boabd;  Dibbctobs; 
Offiosbs. 

V.  Pews. 

165.  The  property  in  a  pew  in  a  meeting 
house,  is  not  an  absolute,  but  a  qualified 
property;  it  is  an  ezclusiye  right  to  occupy 
a  certain  part  of  the  meeting  house,  for  the 
purpose  of  attending  upon  public  worship, 
and  for  no  other  purpose ;  and  is  necessarily 
subject  to  the  right  in  the  parish  to  take 
down  and  rebuild  the  meeting  house,  and 
make  such  alterations  as  the  good  of  the  so- 
ciety requires.  The  owner  cannot  convert 
it  to  any  other  use ;  nor  can  he  injure  other 
holders  of  pews  in  the  enjoyment  of  their 
property.  Mati,  Supreme  Ot,  1822,  Daniel 
«.  Wood,  1  Fick,  102. 

166.  The  right  of  a  pew-owner  is  a  usu- 
fructuary right  merely;  it  does  not  entitle 
him  to  an  injunction  restraining  the  trustees 
j&om  pulling  down  the  edifice,  when  it  be- 
comes necessary,  for  the  purposes  of  thei  so- 
dlety,  to  erect  anew  one.  N.  Y,  V,  Chan,  Ct. 
1886,  Heeney  «.  St.  Peter's  Church,  2  Edw, 
608.  8.  P.  Supreme  Ct.  1853,  Voorhees  v. 
Presbyterian  Church  of  Amsterdam,  17  Barb. 
108;  Bronson  c.  St  Peter's  Church,  7  If.  Y, 
Leg.  Obs.  861 ;  Sp.  T.  1860,  Cooper  v.  First 
Presbyterian  Church,  82  Barb,  222. 

167.  Although  a  pew  in  a  church  has  been 
purchased  and  a  title  given  to  the  purchaser, 
he  has  but  a  qualified  interest.  His  right  is 
subject  to  that  of  the  trustees  or  owners  of 
the  church,  who  may  take  down,  rebuild,  or 
remove  the  church  for  the  purpose  of  more 
convenient  worship,  without  making  compen- 
sation to  the  pew-holders  for  the  temporary 
inteiruption.  N.  J.  Chancery^  1864,  Van 
Honten  o.  First  Reformed  Dutch  Church,  17 
Jf.  J.  Bq.  (2  a  R  Qreen),  126, 


168.  A  parish  is  sole  owner  of  the  soil 
upon  which  the  meeting  house  stands,  and  of 
the  building  itself.  A  pew-holder  has  an  ex- 
clusive right  to  occupy  his  pew,  and  to  main- 
tain trespass,  or  a  writ  of  entry,  against  any 
one  who  disturbs  him.  But  he  does  not  own 
the  soil  over  which  his  pew  is  built,  nor  the 
space  above.  The  building  and  the  soil  being 
the  property  of  the  parish,  they  may,  when 
necessary,  take  it  dovns  and  rebuild  upon  the 
same  spot,  or  may  alter  the  form  and  shape 
of  it,  for  the  purpose  of  making  it  more  con- 
venient ;  and  if,  in  taking  down  or  rebuild- 
ing the  house,  the  pews  are  destroyed  for  a 
useful  purpose,  an  indemnity  must  be  pro- 
vided for  the  pew-holders*.  Mom.  Supreme 
Ct  1821,  Gay  «.  Baker,  17  Maes.  485  ;  1884, 
Eimball  9.  Second  Cong.  Parish  in  Bowley, 
24  Pick.  347. 

169.  The  trustees  of  a  religious  corpora- 
tion (under  N.  Y.  Laws  of  1801, 1  Kent  &  R, 
886,  Webster's  Ed.  1802;  re-enacted,!  Rev. 
Laws,  212 ;  8  Bev.  Stat  244,)  have  not  the 
power  to  sell  and  convey,  by  an  absolute  deed 
in  fee,  a  slip  or  pew.  Their  power  is  limited 
to  a  demise  or  lease.  N.  Y.  Supreme  Ct.  1849, 
Vielie  «.  Osgood,  8  Bwrb.  ISO ;  1858,  Voor- 
hees T.  Presbyterian  Church  of  Amsterdam, 
17  Id.  108. 

1 70.  The  interest  of  the  lessee  of  a  pew  in 
perpetuity,  is,  however,  an  interest  in  real 
estate,  and  is  subject  to  all  the  incidents  there- 
of. [16  Wend.  28 ;  8  Hill  26  ;  8  Barb.  180 ; 
4  Kent,  Com.  867.]  N.  Y.  Supreme  Ct.  1860, 
St.  Paul's  Church  tj.  Ford,  84  Banrb.  16.  And 
see  Bates  v.  Sparrell,  10  Mass.  828. 

171.  The  sale  of  a  pew  In  a  church  is  a 
sale  of  an  interest  in  real  estate,  within^  the 
rules  requiring  the  contract  to  be  in  writing, 
and  subscribed  by  the  vendor  or  his  agent. 
N.  Y.  Supreme  Ct.  1849,  Vielie  «.  Osgood,  8 
Barb.  180 ;  1886,  Trustees  of  First  Baptist 
Church  c.  Bigelow,  16  Wend.  28. 

172.  A  sale  of  pews  is  not  a  sale  of  real 
estate,  within  the  act — New  York  Act  of 


*  Froearlng  Interments  of  deceased  relAdres  in  a  church 
burying  ground,  althouf^  upon  payment  of  fees  to  the  cor- 
poration or  its  officers,  carries  merely  a  privilege  of  sepulture, 
and  does  not  vest  a  title  to  the  land,  nor  entitle  the  purchaser 
to  restrain  a  sale  of  the  ground  by  the  corporation,  and  a  re- 
moval of  the  remains  to  another  place.  Windt  «.  German 
Reformed  Church,  4  Sand/,  Ch.  471 ;  Price  v.  Methodist 
Church,  4  OMo  (4  Bam.)  615. 

Vault-owners  In  a  ehurchyard,~^tf^,  under  the  terms  of 
tbdr  deeds,  owners  of  the  fee  of  their  lots,  and  entitled  to 
veto  a  proposed  sale  of  the  property  by  the  trostees.  Mat- 
ter of  Bilok  Presbyterian  Church,  8  JSdw.  150. 
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1806  {mpra  108),  requiring  the  sanction  of 
court  to  a  sale  of  real  property  of  a  religious 
corporation.  As  the  grantee  acquires  a  limit- 
ed usufructuary  right  only,  no  order  is  neces- 
sary to  authorize  such  a  sale.  N,  Y.  Supreme 
Ot.  1826,  Freligh  «.  Piatt,  6  Cow.  494. 

178.  Assessments  upon  pews.  Where  the 
power  of  a  religious  society  to  assess  a  tax 
upon  the  pews  in  their  church  is  derived 
fix)m  and  limited  by  the  deeds  of  the  society 
to  the  pew-owner,  a  tax  assessed  in  part  for 
purposes  not  specifically  named  in  the  deeds 
is  invalid.  Maes,  Supreme  Ct.  1864,  First 
Methodist  Episcopal  Society  «.  Brayton,  9 
AUeriy  248. 

174«  An  act  of  incorporation  of  a  relig- 
ious society  provided  that  *^  the  pew-holders 
in  the  society  shall  have  power  to  assess  a  tax 
not  exceeding  ten  per  cent,  per  annum  on  all 
pews,  for  the  needed  repair  and  insurance  of 
their  house  of  worship,  and  for  the  purpose 
of  raising  such  sum  or  sums  of  money  yearly, 
therefrom,  as  may  be  thought  expedient,  for 
the  support  of  the  pastor  of  the  church  and 
congregation,  and  for  the  payment  of  other 
incidental  expenses  to  which  the  society  may 
be  subjected,  in  maintaining  and  supporting 
religious  worship  regularly  in  said  house." 
An  amendment  to  the  act  provided  that  any 
pew-holder  might  surrender  the  occupancy  of 
his  pew  to  the  society,  by  giving  three  months^ 
notice,  in  writing,  to  the  treasurer ;  "  after 
the  expiration,  of  which  time  the  owner  shall 
be  exempt  from  all  assessments  on  said  pew 
or  pews  for  the  support  of  a  pastor,  and  the 
same  may  be  occupied  and  used  by  the  so- 
ciety, or  by  them  let ;  provided,  however,  any 
owner  or  owners  of  such  pew  or  pews  may 
resume  the  occupancy  of  said  pew  or  pews, 
and  hold  the  same  in  the  same  manner,  and 
under  the  same  terms,  and  subject  to  the  same 
liabilities  as  before  said  surrender,  after  three 
months^  written  notice  to  the  treasurer  of 
said  aociety,  of  the  intention  to  do  so."  Retd, 
that  the  only  restrictions  upon  the  power  of 
the  society  to  assess  the  surrendered  pews, 
were,  that  they  should  not  be  assessed  beyond 
ten  per  cent,  per  annum,  and  should  be  ex- 
empt from  all  assessments  for  the  support  of 
the  pastor.  B,  I,  Supreme  Ct,  1861,  Second 
Universalist  Society  r.  Cooke,  7  B,  1. 69. 

175.  The  power  of  a  Massachusetts  re- 
ligious corporation  to  lay  an  assessment  for 
the  corporate  expenses  ui>on  the  pews  in  their 
church  edifice;  and  to  sell  a  pew  for  non* 


payment;  and  the  validity  of  their  by-lam 
relating  to  such  assessment, —  determined. 
Mussey  «.  Bulfinch  St.  Society,  1  Cuth,  148. 
176.  Pew-holder— .Bi^,  not  liable  for  as- 
sessment levied  by  the  trustees  to  defiay 
minister's  salaiy ;  in  a  peculiar  case.  Trustees 
of  First  Presbyterian  Congregation  «.  Quack- 
enbush,  10  Johns,  217. 


BBMOVAIu 

As  to  removal  of  Offleen,  see  Amotion. 
As  to  removal  of  Memben,  see  Exfulbioh. 


BESIDXNOE. 

1.  In  general  the  word  "resident,^  in 
statutes  relative  to  remedies,  taxation,  &c, 
includes  corporations  created  by  and  canyiog 
on  business  within  the  State.  Ul  8.  Supreme 
Ct.  1844,  Louisville  &c.  R.  R  Co.  «.  Letsoo, 
2  How.  497;  N.  T,  Supreme  Ct  Sp,  T,  1855, 
Conroe  d.  National  Protection  Ins.  Co.  10 
ffoie.  Pr,  403 ;  Hubbard  «.  Same,  11  Id.  149 ; 
U,  8,  Cire.  Ct,  (Ind.)  1847,  Vallette  «.  White- 
water Valley  Canal  Co.  4  McLean,  192 ;  (Ohio), 
1853,  New  York  &  Erie  R  R  Co.  c.  Shepaid, 
5  Id,  455.  And  see,  to  same  general  effect, 
Cape  Sable  Co.'s  Case,  3  Bland,  606;  Central 
Bank  of  Georgia  v.  Gibson,  11  Ga,  453; 
United  States  Bank  «.  Devaux,  5  Cranek,  84; 
King  9.  Gardner,  Cowp.  70.  But  compare 
Hinds  f>,  Canandaigua  &  Niagara  Falls  R  R 
Co.  10  Hbu>,  Pr.  487 ;  Sherwood  «.  BofBdo  & 
N.  Y.  City  R.  R  Co.  12  Id,  136. 

2.  A  corporation  for  the  improrement  of 
a  river,  which  formed  the  boundary  between 
two  States,  was  chartered  by  a  law  passed  in 
each  State.  Beld,  that  it  might  be  r^^arded 
as  having  its  residence  in  the  State  in  which 
the  first  charter  was  passed,  and  in  which  its 
principal  ofllcers  resided,  and  its  principal 
business  was  transacted,  and  that  actions 
might  be  maintained  against  it  there.  CT.  S, 
Cire,  Ct.  (Ind.)  1849,  Culbertaon  «.  Wabuh 
Navigation  Co.  4  McLean,  544. 

3.  The  place  of  residence  of  a  corpoiation 
is  deemed  to  be  the  place  where  its  principal 
office  is  located,  or  where  its  principal  opera- 
tions are  carried  on.  N.  J,  Supreme  Ct.  1856, 
Thorn  p.  Central  R  R  Co.  2  Dutch.  121 ;  JT. 
T.  Supreme  Ct.  Sp.  T.  1855,  Conroe  e.  Natiooal 
Protection  Ins.  Co.  10  How.  Pr.  403;  Hub- 
bard t?.  Some,  11  Id,  149.  See  to  the  same  dr 
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feet,  Androscoggin  &c.  R  R  Co.  «.  Steyenfl, 
17  Jfd.  484. 

4.  The  &ct  that  a  corporation  has  a 
secondary  office  in  another  comity,  where 
some  of  its  business  is  done,  does  not  make 
it  a  resident  there.  The  residence  is  where 
the  general  business  is  transacted.  If,  T. 
Supreme  Ct.  8p,  T.  1855,  Hubbard  v.  National 
Protection  Ins.  Co.  11  hov),  Pr,  149. 

5.  A  corporation  which  has  seyeral  places 
of  business,  may  be  deemed  a  resident  of 
each.  N.  T.  Supreme  Ct.  Sp,  T.  1858,  Pond 
«.  Hudson  River  R  R  Co.  17  Bmo,  Pr,  543. 

6.  In  New  York  a  corporation  created  by 
Hie  laws  of  that  State  is  deemed  a  resident 
thereof,  although  the  bulk  of  its  property 
and  business  lies  in  a  foreign  State.  N.  Y, 
Supreme  Ct,  1859,  Crowley  «.  Panama  R  R 
Co.  80  Barb,  99.  And  see  International  Life 
Assurance  Co.  v.  Sweetland,  14  AUb,  Pr.  240. 

7.  With  reference  to  suits.  The  dwell- 
ing of  a  corporation,  within  the  meaning  of 
statutes  regulating  the  jurisdiction  of  courts, 
IS  the  place  which  is  occupied  as  their  home 
— that  is  to  say,  where  their  profits  come 
home  to  them,  whence  orders  emanate,  and 
where  the  chief  officers  are  to  be  found. 
Exch.  1861,  Adams  t>.  Great  Western  Railw. 
Co.  6  Hurht.  A  N.  404 ;  80  Law  J.  N,  8. 
Exeh.  124;  8  Law  Times,  JV.  8.  681. 

8.  The  legal  residence  of  a  corporation  is 
not  confined  to  the  locality  of  its  principal 
office  of  business,  but  extends  to  the  terri- 
torial limits  of  the  j  urisdiction  which  granted 
its  charter..  And  such  corporation  may  be 
made  a  party  to  a  suit,  by  service  of  a  writ 
on  its  president,  in  any  district,  where  the 
plaintiff  resides,  or  the  cause  of  action  ac- 
crues ;  and  its  appearauce  may  be  enforced, 
when  necessary,  by  a  distringas  on  its  prop- 
erty in  such  district.  8.  C.  Ct.  of  Appeals,  ISiQ, 
Glaize  v.  South  Carolina  B.  R  Co.  1  Strobh. 
LofWy  70.  See  Cromwell  «.  Ins.  Co.  2  Biet^. 
512. 

As  to  Serrloe,  see  Sttits. 

9.  A  railroad  corporation,  in  legal  con- 
templation, resides  in  the  counties  through 
which  its  road  passes,  and  in  which  it  trans- 
acts its  business ;  and  it  may  be  sued  in  any 
county  through  which  the  road  passes,  or  in 
which  its  corporate  powers  are  exercised. 
Jowa  Supreme  Ct,  1857,  Baldwin  V.Mississippi 
&C.B.  B.  Co.  5  Cla/rJce^  (Iowa),  518;  1859, 
Richardson  v.  Burlington.  &c  B.  B.  Co.  8  Id. 
260.  Compare  People  v.  Pierce,  81  Barb,  188 ; 


Bement  d.  Plattsburgh  A  Montreal  R  R  Co. 
47  Barb.  104. 

10.  A  railroad  company  is  not  to  be 
deemed  a  non-resident  of  a  county  through 
which  its  road  passes,  so  as  to  be  liable  to 
be  sued  by  short  summons  under  a  statute 
proyiding  for  a  short  smnmons  against  non- 
residents, and  a  longer  one  against  residents. 
It  is  entitled  to  a  long  simimons.  If.  T, 
Supreme  Ct  1857,  Belden  «.  N.  Y.  &  Harlem 
R  B.  Co.  15  Ifiw.  Pr.  17. 

11.  Upon  an  application  for  the  removal 
of  a  cause  from  a  State  court  to  a  United 
States  court  on  the  ground  of  citizenship  or 
residence  of  a  corporation  which  is  a  party 
thereto,  the  corporation  will  not  be  deemed 
a  non-resident  of  a  State,  although  chartered 
by  the  laws  of  another  State,  if  it  has  a  re- 
gular place  of  business  within  the  State  in 
which  the  action  is  pending,  and  has  there 
an  agent,  upon  whom,  by  law,  process  may  be 
served,  and  who  has  agreed  to  admit  service 
of  process.  If.  T.  Superior  Ct.  Sp.  T,  1867, 
N.  Y.  Piano  Co.  v.  New  Haven  Steamboat 
Co.  2  Alb.  Pr.  If.  8.  857.' 

12.  A  corporation  is  a  resident  subject  or 
citizen  of  the  State  in  which  it  is  created,  ir- 
respective of  the  residence  of  its  members  or 
shareholders ;  and  although  the  corporation 
can  have  no  legal  existence  beyond  the 
boundaries  of  that  State,  but  must  dwell 
there,  and  cannot  migrate  to  another  State, 
it  may  act  by  agents  beyond  the  territorial 
limits  of  its  existence.  It  may  therefore  be- 
come liable  to  service  of  process  in  foreign 
States;  and  its  property  locally  situated 
there  may  be  subject  to  taiCation.  Mo.  Su- 
preme Ct.  1867,  City  of  St  Louis  v.  Wiggins 
Ferry  Co.  40  Mo.  580,  Compare  Wood  v. 
Hartford  Fire  Ins.  Co.  18  Conn.  202 ;  Lexing- 
ton Manuf.  Co.  v.  Dorr,  2  Litt.  256. 

13.  With  reference  to  taxes.  Under  a 
statute  which  declares  non-residents  doing 
business  within  the  State  liable  to  taxation 
upon  the  capital  employed  in  such  business, 
corporations  doing  business  within  the  State, 
but  created  under  the  laws  of  another  State, 
are  liable  to  be  taxed.  A  corporation  is 
deemed  a  citizen  of  the  State  by  which  it  is 
created.  If,  Y.  Supreme  Ct.  1858,  Interna- 
tional Life  Ass.  Soc.  f>.  Commissioners  of 
Taxes,  28  Barb.  818 ;  17  How.  Pr.  206. 

14.  A  railroad  corporation  should  be  re- 
garded as  a  resident  of  the  several  towns  and 
wards   through   which   its   road   extends. 
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within  the  meaning  of  the  tax  laws,  and 
assessed  therein  for  its  real  estate,  the 
same  as  taxable  inhabitants  are  assessed  for 
their  real  estate  situated  therein.  The  real 
estate  of  railroad  companies  which  is  occu- 
pied  and  used  by  them  for  railroad  purposes 
is  not  required  to  be  assessed  as  non-resident 
lands.  If,  T,  Suprefme  Ct.  1866,  People  v. 
Fredericks,  48  Barb,  173 ;  88  How,  Pr,  150. 

As  to  how  far  corporations  are  deemed 
Person's,  see  Foreign  cobpobations,  9-11. 
Incorporation,  14-25. 

For  decisions  upon  Suits  by  and  against 
corporations  and  Taxes  upon  them. 

For  decisions  upon  the  Proper  place  for 
laying  venue  of  actions  by  or  against  cor- 
porations, or  of  assessing  their  property  for 
taxation,  not  depending  on  the  force  of  the 
term  '^  resident,"  see  Surrs ;  Tazbs. 


BBSOIiimON. 

1.  When  obligatory.  Where  a  thing  is 
ordered  to  be  done  at  a  meeting  of  the  di- 
rectors of  a  bank,  and  no  objection  is  subse- 
quently made*  to  the  regularity  of  the  meet- 
iiigi  by  any  person  who  is  interested  in  the 
direction  of  the  bank,  an  act  authorized  by 
resolution  passed  at  such  meeting  cannot  be 
objected  to  in  a  suit  in  equity  to  test  the 
legality  of  the  thing  done,  on  the  ground  of 
irregularity ;  although  the  power  to  do  the 
thing  is  in  such  a  case  a  question  properly 
before  the  court.  N,  T,  V,  Chan,  Ct  1843, 
Leavitt  v,  Yates,  4  Edw,  184. 

2.  Thus  a  deed  of  a  corporation  executed 
pursuant  to  the  direction  of  a  quorum  of  the 
directors,  no  objection  being  taken  at  the 
time,  nor  afterwards,  by  any  member  of  the 
board,  must  be  considered  as  the  corporate 
act,  whether  the  meetuag  was  duly  convened 
or  not.    lb, 

8.  In  a  suit  by  a  bank  against  its  cashier, 
on  his  bond,  to  recover  damages  for  neglect- 
ing to  protest  a  bill  of  exchange  left  with 
the  bank  for  collection,  it  was  proved  that  it 
was  the  duty  of  the  cashier  to  attend  to 
this  department  It  also  appeared  that,  the 
directors  having  passed  a  resolution  requiring 

*  When  a  member  of  Uie  board  of  tnutees  of  a  corporatioDf 
■t  a  Muion  of  ihe  board,  makes  a  statement  in  respect  to 
Its  action,  and  such  statement  is  allowed  to  pass  uncontra* 
dieted,  such  statement,  although  eTidence  against  the 
board,  Is  not  conclusiyely  binding  npon  it  Mo.  8upr&me 
(X  I860,  Williama  «,  Chxlitian  Vemale  College,  88  Mo,  2G0. 


the  cashier  to  regulate  the  duties  of  the 
officers  of  the  bank,  so  as  to  give  a  certain 
other  officer  the  necessary  assistance  in  his 
department,  a  memorandum,  arranging  the 
duties  of  the  several  officers,  and  giving  to 
the  second  bookkeeper  the  charge  of  the 
collecting  department,  was  drawn  up,  signed 
by  all  the  officers  except  two,  and  Isdd  before 
the  board  of  directors  when  in  session ;  bat 
it  was  not  shown  that  it  was  read,  or  acted 
upon.  Heldy  that  it  was  a  reasonable  inferenoe 
that  the  board  of  directors  assented  to  the 
arrangement,  and  approved  of  it ;  and  that 
the  memorandum  was  properly  admitted  in 
evidence,  to  show  that  the  default  was  not 
the  defendant's,  but  that  of  the  second  book- 
keeper. Ala,  Supreme  Ot.  1848,  Bank  of  the 
State  of  Alabama  v.  Comegys,  12  Ala,  N,  & 
772. 

4.  The  mere  presence  of  a  person  at  t 
lawfbl  meeting  does  not  make  him  respooa- 
ble  for  a  resolution*  there  passed,  if  he  pro- 
tests against  it.  Thus,  where  a  director  of  a 
company  at  a  meeting  of  the  subecriben 
opposed  a  resolution  looking  to  amalgama- 
tion with  another  company,  but,  finding  him- 
self in  a  minority,  insisted  on  the  insertion 
of  certain  terms,  believing  that  those  terns 
would  prevent  the  plan  of  the  majoiity 
from  being  carried  out, — Eeld^  that  he  was 
not  responsible  if  the  plan  was  carried  out 
on  those  terms.  Chane&rif,  1855,  Be  IMrect 
&c.  Railway  Co.  81  Eng,  L.  dJBq,  480. 

5*  A  vote  of  a  corporation,  which  a£EectB 
the  liability  of  those  of  its  membera  who  are 
its  debtors,  cannot  be  regarded  as  assented 
to  by  them,  if  they  were  not  present  at  the 
meeting  at  which  the  vote  was  passed,  al- 
though they  had  legal  notice  of  the  meeting. 
Mom,  Suprems  Ct,  1842,  American  Bank  t. 
Baker,  4  Mete  164. 

6.  Where  a  municipal  corporation  passed 
a  resolution  directing  payment  of  a  sum  which 
had  been  awarded  by  arbitrators  for  extra 
work  by  contractors, — Hsidf  that  this  was  an 
acknowledgment,  on  the  part  of  the  corpo- 
ration, of  an  indebtedness  to  that  extent,  and 
a  promise  to  pay  it,  and  that,  after  being  as- 
sented to  by  the  contractor,  it  became  bind- 
ing upon  the  corporation,  and  could  not  he 
rescinded  except  by  mutual  agreement  Hf^ 
T,  Supreme  Ct,  1847,  Brady  «.  Mayor  Ac.  of 
Brooklyn,  1  Barb,  584. 

7.  How  interpreted.  The  intoition  of  a 
corporation  can   only  be  learned  by  the 
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language  of  its  recorded  acts ;  and  neither 
the  private  views  nor  the  public  declarations 
of  individaal  members  of  such  corporation 
are,  for  this  purpose,  to  be  inquired  after.  [6 
Cranch,  87.]  Conn,  Supreme  Ct.  1848,  Bart- 
lett  V.  Kinsley,  15  Conn,  827. 

8.  A  bank  cashier  cannot  be  asked  "what 
he  understands"'  by  a  term — e,  g,  New  York 
State  currency — ^used  in  a  resolution  of  the 
directors.  His  individual  understanding  is 
inunaterial.  The  term  must  be  held  to  mean 
what  the  ordinary  signification  of  the  word 
implies,  unless,  by  some  general  knowledge, 
some  other  technical  meaning  can  be  attached 
to  it.  K  T.  Ct.  of  AppeaU,  1862,  Ehle  v, 
Chittenango  Bank,  24  N.  F.  548. 

9.  Instances  of  interpretation.  A  vote  of 
the  proprietors  of  a  township,  "that  the 
collector  be  empowered  to  give  deeds  of 
lands  sold  for  taxes,'*  empowers  him  to  sell 
the  lands  of  delinquent  proprietors  in  the 
mode  provided  by  law.  Me.  Supreme  Ct. 
1828,  Farrar  v.  Eastman,  5  Me.  (5  Ghreenl) 
845. 

10.  A  vote  authorizing  an  agent  to  settle 
with  the  plaintiff  at  an  amount  not  exceed- 
ing a  specified  sum,  provided  the  company 
be  released  from  all  claim, — Held,  not  a  mere 
offer  to  compromise  with  the  plaintifiEs,  but 
proper  evidence,  to  be  submitted  to  the  jury, 
in  support  of  their  clainL  Conn..  Supreme  Ct. 
1853,  Howard  Ins.  Co.  «.  Hope  Mut.  Ins.  Co. 
22  Conn.  894. 

11.  A  resolution  that  a  specified  periodi- 
cal allowance  be  api^ropriated  to  an  officer 
for  the  payment  of  the  expenses  of  keeping 
a  horse  and  wagon,  which  is  required  to  en- 
able him  to  discharge  his  duties,  appropri- 
ates the  entire  sum,  not  merely  what  may  be 
necessary  for  the  expenses.  If.  T.  Supreme 
Ct.  1857,  People  v.  Northrop,  15  Mow.  Pr. 
152. 

12.  Sealing*  A  vote  of  the  directors  of 
a  corporation,  to  authorize  its  president  to 
execute  a  mortgage  in  its  behalf,  need  not, 
in  order  to  confer  such  authority,  be  under 
the  seal  of  the  corporation.  [8  Conn.  191.] 
Cirnn.  Supreme  Ct.  1842,  Beckwith  v.  Wind- 
sor Manuf.  Co.  14  Conn.  694. 

As  to  Sealing  corporate  instruments  gen- 
erally, see  Sbal. 

18.  Recording.  Nor  is  it  necessary  that 
BQch  vote  should  be  lecorded,  with  the  deed, 
In  the  town  records.    lb. 


8AVINOS  BANKS. 


!•  They  are  "hanks.**  The  receiving  of 
deposits  by  a  chartered  company,  and  loan- 
ing or  investing  the  same  for  the  benefit  of 
depositors,  is  a  business  of  banking.  Banks, 
in  the  commercial  sense,  are  of  three  kinds : 
1.  Of  deposit;  2.  Of  discount;  8.  Of  circu- 
lation. It  may  be  that  all,  or  any  two  of 
these  functions,  are  exercised  by  the  same 
association ;  but  there  are  banks  of  deposit, 
without  authority  to  make  discounts,  or  is- 
sue a  circulating  medium.  Thus  an  institu- 
tion for  receiving  savings,  though  established 
for  the  encouragement  of  thriit  among  la- 
borers and  others,  and  required  by  the  char- 
ter to  invest  all  moneys,  and  divide  among 
depositors  all  the  net  income,  without  com- 
pensation to  its  managers,  may  be  regarded 
as  a  bank;  and  such  an  institution  is  "a 
bank  or  compan^r  engaged  in  the  business 
of  banking,"  within  the  purview  of  the 
United  States  internal  revenue  laws.  U.  S, 
Supreme  Ct.  1865,  Bank  for  Savings  e.  The 
Collector,  8  WaU.  495.  Compare  State  «. 
Louisiana  Savings  Co.  12  La.  Ann.  568. 

2.  Relations  of  depositors.  That  deposi- 
tors of  money  in  a  savings  society  are  not, 
as  such,  stockholders  or  members  of  that  so- 
qpty,— see  Savings  Bank  of  New  London  e. 
New  London,  20  Conn.  111. 

8«  An  action  at  law  is  maintainable  in  be- 
half of  a  depositor  in  a  savings  bank  against 
the  corporation,  to  enforce  his  right  under 
the  by-laws  to  reclaim  his  deposits.  Where 
many  persons  have,  individually,  deposited 
money  with  such  corporation,  the  relation  of 
partners  does  not  exist  between  the  parties ; 
and  the  law  of  partnership  is  not  applicable. 
Me.  Supreme  Ct.  1844,  Makin  v.  Savings  In- 
stitution, S8  Me.  850. 

4.  Liability.  The  constitution  of  an  in- 
corporated savings  fund  society,  organized 
for  the  purpose  of  receiving  and  investing 
deposits  made  by  members,  provided  that 
the  joint  fund  should  alone  be  liable  for  the 
debts  or  engagements  of  the  association; 
that  no  creditor  should  have  recourse  to  the 
separate  property  of  any  member ;  and  that 
no  engagement  could  be  legally  made  in  be- 
half of  the  society,  or  check,  draft  or  order 
be  given,  unless  the  same  contained  such 
limitations  and  restrictions.  A  former  mem- 
ber of  the  society  made  large  special  deposits, 
for  which  he  received  certificates  of  deposit, 
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-which  were  without  limitation  or  restriction 
as  to  personal  liability.  In  an  action  by  his 
representatives  to  recover  upon  such  certifi- 
cates subsequent  to  the  insolvency  of  the  as- 
sociation,— Held,  that  the  members  of  the 
society,  in  the  absence  of  an  express  stipula- 
tion with  the  depositor,  to  the  contrary,  were 
individually  liable  for  the  debt ;  and  that 
the  former  membership  of  the  depositor, 
continuing  through  a  long  period,  was  not 
alone  sufficient  to  affect  him  with  knowledge 
of  the  constitutional  restrictions,  so  as  to 
avoid  this  result.  Pa,  Supreme  Ct,  1865, 
Beaver  c.  McGrath,  50  Pa.  St.  479. 

5.  Bight  to  recover  deposits*  A  depositor 
in  a  savings  Institution,  agreed  with  the  in- 
stitution, that  his  deposits,  which  he  was  at 
liberty  to  -withdraw  at  pleasure,  should  be 
converted  into  permanent  stock.  He  after- 
wards received  increased  dividends  thereon, 
and  participated  in  the  efitire  profits  of  the 
institution,  and  large  amounts  of  special  de- 
posits were  made  on  the  security  of  this 
stock. — Eddy  that,  under  these  circumstances, 
he  was  bound  by  an  equitable  estoppel  from 
claiming,  on  the  insolvency  of  the  institution, 
an  equality  with  the  special  dex)ositors  in  the 
payment  of  claims  based  on  the  original 
deposit,  or  from  making  any  attempt  to 
shield  tiie  fund  created  by  the  conversioikof 
his  deposits  into  stock,  from  a  liability  to 
debts  of  the  institution,  contracted  on  the 
faith  of  its  responsibility  therefor.  Md.  Ct, 
of  Appeals,  1880,  Maryland  Savings  Insti- 
tution 0.  Schroeder,  8  GUI  dk  J.  93. 

B«  A  depodtor  in  a  savings  bank  may 
maintain  an  action  to  recover  the  amount  of 
his  deposit,  although  the  bank  has  paid  the 
same,  upon  production  of  the  deposit  book, 
to  one  who  has  been  appointed  administrator 
of  the  depositor  under  the  erroneous  belief 
that  he  was  dead,  after  he  had  been  absent 
for  more  than  seven  years  without  having 
been  heard  from.  Mass.  Supreme  Ct.  1861, 
Jochumsen  «.  Suffolk  Savings  Bank,  8  Allen,, 
87.  See  also,  Eaves  «.  People^s  Savings 
Bank,  27  G<mn.  229. 

7.  Regulation  requiring  production  of 
book*  The  plaintiff  at  the  time  of  making  a 
deposit  in  a  savings  bank,  accepted  as  evi- 
dence thereof  a  book  stating  the  deposit  and 
containing  this  clause  :  ^^  Depositors  are 
alone  responsible  for  the  safe  keeping  of  the 
book,  and  the  proper  withdrawal  of  their 
money.     No  withdrawal  will  be  allowed 


without  the  book,  and  the  book  is  the  ordef 
for  the  withdrawal."  Eeld^  that  Hie  clause 
must  be  taken  to  have  made  part  of  thecon^ 
tract  between  the  plaintiff  and  the  bank,  and 
that  an  action  of  assumpsit  could  not  be  main- 
tained for  such  deposit  without  sufficient 
indenmity  being  offered  to  the  bank.  N.  K 
Supreme  Ct,  1865,  Heath  «.  Portsmouth  Sav- 
ings Bank,  46  N,  H,  78. 

8*  A  regulation  adopted  and  publicly 
posted,  by  a  savings  bank — ^that  on  repayment 
of  any  moneys  deposited,  the  pass-book  shall 
be  produced,  to  tiie  end  that  such  payment 
may  be  entered  therein, — ^is  not  unreasonable. 
It  will  not  be  construed  so  as  to  work  injus- 
tice. If  the  depositor,  when  he  wishes  to 
withdraw  his  money,  cannot  do  what  the 
regulation  requires,  he  must  account  for  the 
non-production  of  the  book  and  show  its  loas 
or  destruction.  If  he  makes  such  proof  he 
will  be  entitled  to  his  money  on  demand; 
and  if  the  bank  refuses  payment  of  it,  an 
action  can  be  maintained.  N,  T.  Ct,  of 
Appeals,  1860,  Warhus  v.  Bowery  Saving} 
Bank,  21  N.  T.  648. 

9.  But  if  money  is  deposited  in  a  savbgs 
bank  by  the  hand  of  an  agent,  who  signs  on 
the  books  of  the  bank  the  name  of  the  prin- 
cipal only,  and  receives  from  the  bank  and 
delivers  to  his  principal  a  deposit  book  in 
which  the  principal  is  credited  with  the 
amount,  the  principal,  after  demanding  pay- 
ment from  the  bank  and  being  refiised,  and 
giving  them  his  own  affidavit  of  his  owner- 
ship, and  of  the  circumstances  attending  the 
deposit,  may  maintain  an  action  against  the 
bank  for  the  money,  without  tendering  them 
a  bond  of  indemnity ;  although  it  is  the  cus- 
tom of  the  bank  to  require  depositors  to  sign 
their  names  when  making  their  first  deposit, 
and  not  to  receive  any  deposits  by  one  per- 
son for  the  benefit  of  another  unless  so  en- 
tered on  their'  books.  Mass,  Supreme  Ct, 
1856,  Wallace  f>.  Lowell  Institution  for  Sav- 
ings, 7  Oray,  184. 

10*  The  administrator  of  one  who  has  de- 
posited money  in  a  savings  bank,  upon  tenns 
and  conditions  set  forth  in  the  by-laws  con- 
tained in  the  deposit  book,  one  of  which 
provides  that  "no  persons  shall  receiye  any 
part  of  their  principal  or  interest,  witiiont 
producing  the  original  book,"  cannot  main- 
tain an  action  against  the  savings  bank  for 
such  deposit,  without  producing  the  book, 
or  tendering,  in  lieu  thereof,  a  satisfiMtocy 
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bond  of  indemnity.    Mau.  Supreme  Ct,  1861, 
Wall  D.  Proyident  Institution,  8  ^^22071,  96. 

11*  Bat  upon  proving  that  the  depositor 
fraudulently  disposed  of  the  book  in  his  life 
time,  and  that  the  deposit  is  needed  for  the 
payment  of  debts ;  and  giving  a  sufficient 
bond  of  indemnity,  the  administrator  may 
recover,  notwithstanding  he  cannot  produce 
the  book.  Mass,  Svpreme  Ct.  1863,  Wall  v. 
Provident  Institution  for  Savings,  6  AUerif 
820. 

12*  A  certificate  of  deposit,  issued  by  a 
savings  institution,  payable  to  the  depositor, 
or  order,  is  a  negotiable  instrument,  and  must 
be  produced  and  delivered  up  upon  demand 
for  payment  Md,  Ct.  of  Appeals,  1862,  Fells 
Point  Savings  Institution  «.  Weedon,  18  Md. 
830. 

18.  Effect  of  suspending  payment.  The 
business  of  a  savings  company  is  of  such 
character  that  a  temporary  suspension  of 
payment  which  is  almost  necessarily  con- 
nected with  its  organization,  and  must  have 
been  contemplated  by  the  legislature,  cannot 
be  regarded  as  an  absolute  cause  of  forfeiture ; 
but  otherwise  as  to  a  fraudulent  suspension 
of  payment,  or  gross  negligence  in  loaning 
money  without  sufficient  guaranty  by  which 
temporary  suspension  of  payment  might  en- 
sue. La.  Supreme  Ct.  1857,  State  «.  Louisiana 
Sayings  Co.  12  La.  Ann.  668. 


SCHOOL  DISTRICTS. 

1.  They  are  corporations.  A  school  dis- 
trict is  a  public,  territorial  corporation,  re- 
quired by  statute  to  establish  and  maintain 
necessary  schools  within  its  limits.  Conn. 
Supreme  Ct.  1866,  Oilman  v.  Bassett,  83  Conn. 
208.  And  see  Williams  v.  Franklin  Town- 
ship Academical  Assoc.  26  Ind.  810 ;  Whit- 
more  v.  Hogan,  22  Me.  664. 

2.  A  school  society  is  a  corporation  com- 
petent to  take  a  bequest,  or  devise,  in  trust, 
for  educational  purposes ;  and  it  is  no  object- 
ion to  such  devise  or  bequest,  that  the  trustees, 
who  are  to  have  the  management  of  the  fund, 
are  required  to  be  selected  from  certain  eccle- 
siastical societies,  such  societies  being  in  our 
law  mere  Incorporated  bodies,  and  their 
members  not  necessarily  members  of  the 
churches  connected  therewith.  Conn.  Su- 
preme Ct.  1864,  First  Congregational  Society 
of  Southington  v.  Atwater,  28  Conn.  66. 


8.  The  trustees  of  schools  and  school  lands^ 
in  IGssissippi,  are  corporate  bodies,  and,  as 
such,  may  maintain  an  action  against  a  mem- 
ber of  their  own  bodies.'*'  Miss.  Ct.  of  Br- 
rors,  1841,  Connell  v.  Woodard,  6  How.  666. 

4.  The  inhabitants  of  a  school  district,  al- 
though, like  towns  and  other  municipal  so- 
cieties, they  are  deficient  in  many  of  the 
powers  incident  to  the  general  character  of 
corporations,  yet,  may  be  considered,  under 
our  institutions,  as  quasi  corporations;  with 
limited  powers,  co-extensive  with  the  duties 
imposed  upon:  them  by  statute  or  usage ;  and 
they  have  sufficient  corporate  powers  to  main- 
tain an  action  on  a  contract  to  build  a  school 
house,  and  to  make  a  lease  of  land  to  them. 
Mass.  Supreme  C%.1816,  Inhabitants  of  Rum- 
ford  V.  Wood,  18  Mass.  198.  See  also  Bur- 
gess V.  Pue,  2  GiU,  264,  288. 

5.  That  the  trustees  of  a  school  district  in 
Missouri  are  not  a  corporation,  in  such  sense 
as  to  be  liable  to  an  action  subjecting  the 
school  property  to  execution,~see  Allen  v. 
Trustees  of  School  District,  23  Mo.  418. 

6.  Organization*  What  acts  are  sufficient 
evidence  of  the  exercise  of  the  franchise  kad 
privileges  of  a  school  district  to  authorize  the 
presumption  that  it  has  been  legally  organ- 
ized,— see  Collins  v.  Inhabitants  of  School 
District  No.  7  in  Liberty,  62  Me.  622. 

7.  Where  a  school  district  has  been  organ- 
ized, in  fact,  for  a  number  of  years,  and  has 
chosen  its  officers  from  time  to  time,  the  se- 
lectmen cannot  organize  it  again,  as  an  unor- 
ganized district,  because  doubts  were  enter- 
tained of  the  regularity  of  the  former 
organization ;  and  a  person  is  not  prevented 
from  contesting  the  proceedings  under  such 
organization,  or  the  authority  of  the  officers, 
from  the  fact  of  his  having  been  a  moderator 
of  a  meeting  under  the  new  organization. 
Vt.  Supreme  Ct.  1880,  Thomas  v.  Gibson,  11 
Vt.  607 

8.  Alteration.  By  statute,  school  districts 
in  Massachusetts  are  placed  on  the  same  foot- 
ing, in  regard  to  the  objects  for  which  they 
are  created,  as  towns,  parishes,  or  other 
mimicipal  corporations ;  and,  as  the  legisla- 
ture cannot  disfranchise  or  destroy  a  town 
without  its  consent,  neither  has  a  town  power 


*  As  a  oooiequenoe  of  tbdr  itatatorj  power  to  sue  and  to 
be  sued,  school  districts  may  appoint  and  instruct  agents  to 
prosecute  and  defend,  or  to  withdraw  defences  and  ctmfess 
Judgment,  y.  H.  SupM^or  Ci.  1845,  Dennlstoa  «.  School 
Dbtrict  No.  11, 17  jr.ff.49i. 
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to  alter  the  limits  of  a  school  district,  so  as  meeting,  to  borrow  money  on  the  proaamoirj 


to  destroy  the  corporation,  without  its  con- 
sent)  nor  so  as  to  impair  contracts  made  with 
the  corporation.  M<U8,  Supreme  Ct,  1827, 
WaMron  «.  Lee,  6  Piek,  828. 

9.  Under  the  Kew  Jersey  statute  of  March 
14, 1851, — ^prescribing  that  no  incorporated 
school  district  shall  be  abolished  or  altered 
without  the  consent  of  a  majority  of  its  tax- 
able inhabitants — ^to  alter  a  school  district ^  all 
the  inhabitants  of  the  district  who  are  en- 
titled to  vote  must  consent  to  the  alteration, 
and  the  fact  that  such  minority  consented  to 
the  alteration,  must  be  set  forth  in  the  pro- 
ceedings and  certificate  pmporting  to  alter 
the  district.  JV:  J,  Supreme  Ct.  1855,  State 
t.  Deshler,  1  DuteJk  177. 

10*  That  a  school  district  loses  none  of  its 
rights  by  being  diyided,  and  changing  its 
name,  but  the  various  districts  into  which  it 
is  divided  may  unite  in  a  suit  in  the  name 
which  the  district  had  before  division,  to 
maintain  any  rights  which  accrued  to  the 
district  before  such  divison,-H9ee  School 
District  No.  8  «.  Macloon,  4  Wie,  79. 

tl*  Union*  That  under  the  power  to  alter 
the  limits  of  school  districts,  a  town  may  unite 
two  existing  districts, — see  Converse  «.  Por- 
ter, 46^2V:^.  885. 

12*  Where  two  new  school  districts  are 
formed  from  one  old  one,  the  title  to  the  ex- 
isting school  houses  vests  in  those  of  the 
new  districts  within  whose  territory  they 
may  happen  to  fall  by  the  division.  Me,  Su- 
preme Ct.  1848,  Whitmore  v.  Hogan,  22  Me. 
664. 

18*  Where  two  school  districts  are  united 
in  pursuance  of  statute,  the  district  so  form- 
ed is  alone  liable  for  the  antecedent  debts  of 
each.  Mich.  Supreme  Ct.  1865,  Brewer  v. 
Pahner,  18  Miek.  104. 

14*  Powers  and  duties  of  a  new  school 
district  created  by  the  union  of  two  existing 
districts— considered.  Bacon  o.  School  Dis- 
trict in  Barnstable,  97  Mctee,  421. 

15.  Power  to  eontract.  Prior  to  the  New 
Hampshire  act  of  July  9, 1855,  school  dis- 
tricts in  that  State  had  no  power  to  borrow 
money  for  the  purpose  of  building  school 
houses,  or  to  bind  themselves  by  a  promis- 
sory note  therefor;  and,  therefore,  where  a 
school  district  meeting  called  prior  to  the 
enactment  of  such  enabling  statute  was  ad- 
journed to  a  time  subsequent  to  its  coming 
in  force,— J2^  that  a  vote  at  such  ac^oumed 


note  of  the  district,  was  not  valid.  K  R 
Supreme  Ct,  1862,  Weare  v.  School  District, 
AAN.H.  189 ;  Weare  «.  Sawyer,  Id.  19a 

16.  In  Bhode  Island,  a  school  district 
may  give,  and  is  bound  by,  a  promiBSory 
note,  for  money  borrowed  to  pay  debts  le- 
gally incurred.  And  this  power  incidental 
to  a  district  as  a  corporation,  is  not  taken 
away  by  the  x)ower  given  to  raise  money  by 
taxation.  B,  L  Supreme  CU  1855,  Clarke  «. 
School  District  No.  7,  8  B.  I.  199. 

17.  Offloers.  Trustees  of  school  distridi 
are  municipal  officers,  and  those  who  vote 
for  them  must  have  the  qualifications  pre- 
scribed for  legal  voters  under  the  constitution 
of  the  State.  K  J.  Supreme  Ct.  1855,  State 
0.  Deshler,  1  Dutch.  177. 

18.  A  committee,  appointed  by  a  sdiool 
district  according  to  the  statute^  to  purchase 
and  repair  a  school  house,  are  public  officeia, 
and  a  majority  of  them  have  authority  to  act 
for  the  whole.  JT.  K  Supreme  Ct.  1867,  Eej- 
ser  V.  School  District  No.  8  in  Sim^iet,  85 
N.  H.  477. 

19.  That  school  directors  cannot  divert 
themselves  of  the  powers  which  have  been 
conferred  on  them  for  a  public  purpose, 
— see  Oonley  o.  School  Directors,  82  Pa.  8L 
194. 

20.  Their  liability*  Committee  moi  of  a 
school  district,  describing  themselves  as  such 
in  a  promissory  note,  but  signing  merely  with 
their  individual  names,  are  personally  liable. 
Iowa  Supreme  Ct.  1868,  Bayliss  v.  Pearson, 
15  Iowa,  279. 

21.  Location  of  the  sdiool  Iimww  That, 
under  the  statutes  of  Vermont,  a  tdiool 
district  has  the  power  by  a  m^ority  vote  to 
locate  a  school  house, — see  Bean  «.  Praden- 
tial  Committee,  88  Vt.  177. 

22.  Where  it  appears  that  a  site  for  a 
school  house  has  been  chosen,  it  will  not  be 
invalidated  because  the  Clerk  has  made  ir- 
regularities or  omissions  in  describing  the 
site  selected.  lU.  Supreme  Ct.  1859,  Henilt 
V.  Farris,  22  lU.  808. 

28.  The  power  of  a  district  adiool  board 
to  fix  the  site  of  a  school  house,  carries  with 
it  the  power  to  change  the  site.  Lma  Su- 
preme Ct.  1867,  Vance  «.  District  Township 

of  Wilton,  28  Jowa,  408. 

24.  Erection,  Ac.  A  building  committee 
chosen  in  pursuance  of  a  vote  passed  at  a 
school  meeting  to  build  a  new  school  house 
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or  enlarge  the  old  one,  and  instructed  "to 
proceed  forthwith  to  complete  the  work 
which  is  on  their  hands,"  have  power,  at 
their  election,  to  build  a  new  school  house 
or  to  enlarge  the  old  one.  Most.  Supreme  Ct. 
1862,  Mone  «.  School  Dist.  No.  7  in  New- 
bury, 3  AUeny  807. 

25.  The  power  given  to  a  committee  of  a 
school  district  to  build  a  school  house,  gives, 
by  implicatioB,  such  a  control  of  the  land 
and  materialB,  and  work,  as  to  authorize 
them  to  give  notice  to  the  contractor  to  re- 
move a  building  placed  thereon  by  him,  but 
not  built  according  to  contract.  Me,  SupreTM 
Ct.  1840,  Hill  V.  School  District  No.  2  in 
Milbum,  17  Me.  816. 

26.  Where  a  school  district  accepted  the 
proposals  of  a  builder,  to  erect  a  school 
bouse  for  a  certain  sum,  with  liberty  to  build 
a  public  hall  over  the  same,  as  the  builder's 
property,  he  allowing  the  district  to  have 
the  use  of  the  hall,  £ree  of  charge,  for  meet- 
ings of  the  district,  and  for  examination  of 
the  schools,  &c.,  and  the  house  was  so  built, 
^JBieildj  that  the  district  had  not  exceeded 
its  authority,  and  that  a  tax  was  legally  as- 
sessed to  pay  for  the  house.  Maes,  Supreme 
Ct,  1848,  George  v.  School  District  in  Mendon, 
6  MeU.  497. 

27.  The  building  conunittee  of  a  school 
district  erected  a  school  house  on  land  to 
which  a  perfect  title  had  not  been  secured  to 
the  district,  and  the  district  with  full  knowl- 
edge of  the  facts,  ratified  the  action  of  the 
committee.  In  an  action  by  one  of  the  com- 
mittee against  the  district,  for  money  paid 
out  by  him  for  the  diiitrict  under  the  direc- 
tion of  the  building-conmiittee, — Bddy  that 
the  fact  that  a  perfect  title  to  the  land  had 
not  been  secured  to  the  district  was  no  de- 
fence to  the  action ;  and  that  a  ratification 
of  the  acts  of  the  committee  in  expending 
more  money  than  they  were  authorized  to 
expend,  would  avail  as  between  the  parties, 
although  such  ratification  was  subsequent  to 
the  commencement  of  the  suit.  N,  H.  Su- 
preme Ct,  1863,  Davis  o.  School  District  in 
Haverhill,  U  K  K  898. 

2S.  Control  and  use.  The  inhabitants  of 
a  school  district  have  no  right  to  use  the 
school  house  of  the  district  for  religious 
meetings  and  Sunday  schools  against  the 
objection  of  any  tax-payer  of  the  district, 
even  though  the  district  may  have  voted  to 
allow  such  use.    And  an  injunction  will  be 


granted  against  such  use,  on  the  application 
of  such  tax-payer,  although  the  injury  to 
him  may  be  very  slight,  since  he  has  no  other 
remedy.  Conn.  Supreme  Ct.  1858,  Scofield  «. 
Eighth  School  District,  27  Cmn.  499. 

29.  If  a  prudential  committee  agree  to  let 
a  party  have  the  district  school  house  for  a 
private  school,  during  a  vacation  of  the  re- 
gular district  school,  and  such  party  act  upon 
the  agreement,  the  conmiittee  cannot  revoke 
it,  without  cause.  Nor  can  the  latter  allege 
his  want  of  authority  to  make  it,  in  an  action 
of  trespass  against  him,  for  forcibly  prevent- 
ing the  party  from  continuing  his  school 
during  the  period  agreed  upon.  Vt.  Supreme 
Ct,  1866,  RusseU  v,  Dodds,  87  Vt,  497. 

80.  Employment  of  teachers.  That,  un- 
der the  North  Carolina  statutes  regulating 
schools,  a  school  conmiittee  have  no  author- 
ity to  employ  a  teacher  for  a  period  extend- 
ing beyond  the  time  when  their  office  expires, 
— see  Taylor  «.  School  Committee,  6  Jcnetj 
Lawy  98. 

81.  The  school  district  committee  must 
conform  to  the  action  of  the  district,  whenever 
the  district  acts,  in  relation  to  the  appoint- 
ment and  removal  of  teachers.  Therefore, 
where  a  teacher,  without  the  action  of  the 
district,  was  discharged  by  the  committee, 
and  the  district,  at  a  special  meeting  called 
for  that  purpose,  directed  fhe  committee  to 
reinstate  such  teacher,  but  the  committee  re- 
fused to  comply  with  the  direction  or  to  re- 
sign,— Heldy  on  a  return  to  an  alternative  man- 
damuM,  that  it  was  the  duty  of  the  committee 
to  obey  or  resign,  and  in  failure  thereof  a 
mandamui  would  lie  to  compel  such  obed- 
ience. Conn,  Supreme  Ct,  1866,  Oilman  «. 
Bassett,  38  Ccnn,  298. 

82.  Their  qnalifleations.  That  the  school 
committee  of  a  town,  under  the  statutes  of 
Massachusetts,  are  the  sole  judges  of  the 
qualifications  of  teachers  in  all  respects  to 
teach  and  govern  the  school  for  which  they 
are  selected, — see  School  District  No.  10  in 
Uxbridg^  V,  Mowry,  9  AUen^  94. 

83.  Under  the  school  laws  of  Maine,  the 
production  of  a  certificate  issued  by  a  school 
committee,  authorizing  the  holder  to  teach, 
is  an  indispensable  prerequisite  to  a  legal  em- 
ployment as  teacher,  and  it  is  no  excuse  for 
want  of  such  certificate  that  all  the  members 
of  the  committee  neglected  or  wantonly  re- 
fused to  grant  an  examination.  Me,  Supreme 
Ct,  1841,  Jackson  o.  Hampden,  20  Me,  87. 
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Compare  Crosby  «.  School  District,  85  VI. 
628;  Doyan  v.  School  District,  ii.  620. 

84.  Their  right  to  eompensatiom  A  teach- 
er cannot  hold  a  school  district  liable  for  his 
wages,  under  a  contract  made  with  him,  by 
the  prudential  committee.  JV.  JBL  Superior 
Ct,  1845,  Stebbius  «.  School  District  in  Col- 
umbia, 16  N.  K  610.  And  see  Jewell  v.  In- 
habitants of  Abington,  2  Allen,  592, 

85.  The  authority  and  duty  conferred  by 
the  statute  of  Ohio  upon  the  local  directors 
of  sub-school  districts,  to  employ  teachers, 
and  certify  the  amount  due  them  for  services, 
cannot  be  controlled  or  interfered  with  by 
any  order,  resolution,  or  rule  of  the  town- 
ship board,  fixing  a  maximum  compensation, 
not  to  be  exceeded  by  the  local  directors  in 
employing  teachers  in  any  sub-district.  Ohio 
Supreme  Ct,  1860,  State  «.  Wilcox,  11  Ohio 
St,  826. 

86.  That,  under  the  statutes  of  New 
Hampshire,  a  school  district  cannot,  by  Yote 
depriye  the  prudential  committee  of  the 
power  to  provide  board  for  teachers,— see 
School  District  No.  7,  in  Danbuiy  «.  Currier, 

46  JIT.  ff.  678. 

87.  Dismissal.    A  prudential  committee 

of  a  school  district  has  authority  to  dismiss 
a  teacher;  but  it  should  be  for  just  cause 
or  the  contract  will  continue  operative  and 
binding  upon  the  district.  Vt.  Supreme  Ct, 
1866,  Holden  v,  Shrewsbury  School  District 
No.  10,  88  Vt,  529. 

88.  The  contract  between  a  teacher  and  a 
school  district  contained  a  stipulation  "  that 
she  should  leave  if  the  school  was  not  satis- 
factory,"— Eddy  that  the  committee  under 
such  stipulation  was  not  warranted  in  dis- 
missing her  on  account  of  her  personal  un- 
popularity in  the  district,  or  for  any  reason 
other  than  dissatisfaction  with  her  school. 
Vt,  Supreme  Ct,  1866,  Richardson  v.  School 
District  No.  10,  88  Vt,  602. 

89.  In  an  action  against  school  directors 
for  maliciously  conspiring  in  the  removal  of 
a  teacher,  it  is  incumbent  on  the  plaintiff  to 
prove  malice,  an  intent  to  injure,  and  an  un- 
lawful conspiracy  on  the  part  of  the  directors, 
as  public  officers ;  and  merely  negative  evi- 
dence of  want  of  probable  cause  for  removal 
by  showing  general  good  conduct  and  ca- 
pacity as  a  teacher,  is  not  sufficient  proof  of 
malice  in  the  directors  or  the  committee  ex- 
ercising the  powers  committed  to  them  by 
the  board,  in  relation  to  the  removal.    Pa. 


Supreme  Ct,  1866,  Burton  v.  Fulton,  49  Pa. 
St.  161. 

40.  Employment  of  eouifleL  The  pnh 
dential  ooounittee  of  a  school  district  have 
no  authority,  without  a  vote  of  the  district 
to  that  effect,  to  employ  counsel  in  the  name 
of  the  district  to  defend  a  suit  against  an 
office?'  of  the  district,  in  which  the  latter 
may  be  interested.  And  the  fact  that  the 
pendency  of  such  a  suit,  and  even  the  em- 
ployment of  an  attorney  by  the  prudential 
committee  without  authority  to  defend  it,  an 
known  to  the  officers  of  the  district  and  to 
the  voters  therein  generally,  has  no  legal 
tendency  to  show,  on  the  part  of  the  district, 
any  acquiescence  in  or  adoption  of  the  em- 
ployment of  the  attorney.  Vt.  Supreme  Ct, 
1868,  Harrington  v.  Sixth  School  District 
mAlburgh,  80  Vt.l66. 

41.  School  moneys  cannot  be  applied  to 
any  other  purpose  than  the  support  of 
schools.  K  J.  Supreme  Ct.  1860,  City  of 
Hoboken  «.  Phinney,  6  Dutch.  66. 

42.  Notioo  of  school  district  meettnf* 
Under  a  statute  requiring  seven  days'  notice 
of  the  meetings  of  school  districts,  a  notice 
dated  on  the  1st  day  of  the  month,  for  a 
meeting  to  be  held  on  the  7th,  is  insufficient 
Vt,  Supreme  Ct.  1842,  Hunt «.  School  District 
No.  20,  in  Norwich,  14  Vt.  800. 

43.  What  it  must  specify.  In  Vermont  it 
is  essential  to  the  l^ality  of  a  vote  of  a 
school  district  that  the  warrant  for  a  meeting 
should  specify  the  business  to  be  done.     i& 

44*  In  a  warning  of  a  meeting  of  a  school 
district  to  be  held  for  a  special  purpose,  all 
that  is  requisite  is,  that  it  should  be  so  ex- 
pressed as  that  the  inhabitants  of  the  dis- 
trict may  fairly  understand  the  purpose  for 
which  they  are  convened.  Thus,  where  the 
purpose  of  the  meeting  was  to  decide  whether 
the  inhabitants  would  direct  a  suit  to  be 
conmienced  for  the  damage  then  lately  done 
to  the  school  house  and  its  iumitiire,  and 
appoint  agents  to  conduct  a  suit,  if  neceasair ; 
and  the  notice,  after  mentioning  the  time 
and  place  of  the  meeting,  stated  this  purpose, 
nearly  in  these  words, — Held^  that  such  no- 
tice was  sufficient,  although  it  did  not  specif 
the  nature  or  amount  of  the  damage,  or  when 
or  by  whom  it  was  done.  Cowl  Supreme 
Ct.  1889,  South  School  District  v.  Blakeslee, 
18  Conn.  227. 

45*  Where  the  warning  of  a  school  society 
meeting  stated  the  object  of  the  meeting  to 
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be  *'to  take  into  oonmderatian  the  expedi- 
ency of  raising  money  for  the  use  of  school* 
ing  for  the  year  ensning, — Edd^  thai  such 
warning  was  snffioient  to  authorize  the  laying 
of  a  tax  for  the  purpose  specified.  It  is  not 
necessary  in  the  warning  or  notice  of  a  pub- 
lic meeting,  to  state  the  business  so  fully  and 
precisely,  that  no  opportunity  of  choice  and 
no  variation  of  mode  shall  be  left  to  the 
meeting.  Conn.  Supreme  Ct.  1848,  Bartlett 
e.  Kinsley,  15  CWm.  897. 

46*  Where  a  person  appointed  to  warn  a 
school  district  returned  that  he  warned  the 
inhabitants,  but  without  stating  the  time  or 
manner  of  warning,  and  the  inhabitants  met 
and  TOted  to  raise  a  sum  of  money,  which 
Tote  wss  duly  certified  to  the  assessors^— J5R;2e{, 
that  the  assessors  were  obliged  to  assess  tiie 
tax;  and  that  neither  they  nor  the  town 
treasurer  could  inquire  into  the  rcg^arity  of 
the  proceedings  antecedent  to  the  meeting. 
Mam,  Supreme  Ct.  1827,  Waldron  e.  Lee,  5 

47.  Where  sn  application  for  calling-  a 
meeting  of  a  school  district  contains,  in  pre* 
ciae  and  enumerated  artides,  ihQ  ohjectto  of 
the  meeting,  and  such  application  is  anneided 
to  the  wairant  for  calling  the  meeting,  and 
the  person,  to  whom  the  warrant  is  addressed 
is  therein  directed  to  warn  the  inhabitants 
of  the  district  to  meet  for  the  purpose  of 
acting  on  the  articles  named  in  such  annexed 
application,  those  articles  are  a  part  of  Htub 
warmnt,  as  effectually  as  if  they  were  em- 
bodied in  it.  Maee,  Supreme  Ct.  1843,  George 
c.  School  District  in  Mendon^  6  Mete,  497. 

48*  Under  the  school  law  of  New  Jersey 
the  notices  should  set  forth  distinctly  the 
olijects  of  the  proposed  meeting;  the  reso- 
latUms  adopted  at  the  meeting  should  con- 
form to  the  notice,  and  should  show  on  their 
&ce  for  which  of  the  objects  named  the  tax 
is  Yoted  to  be  raised ;  and  the  certificate  of 
the  trustees  to  the  assessor  should  set 
out,  and  show  that  all  the  prerequisites  of 
a  lawful  taxation  have  been  complied 
with.  JSr.  J.  Ct.  of  Brrore,  1860,  Btate  v. 
Browning,  4  Dutdi.  556,  570. 

49.  Effect  of  Tote.  A  vote  of  a  town  to 
setroff  the  plaintiff^s  farm  upon  which  he 
resides  from  one  school  district  to  another, 
no  time  of  severance  and  annexation  being 
specified,  takes  effect  from  its  passage.  But 
the  property  represented  by  the  plaintiff's 


list,  being  a  part  of  the  basis  of  taxation  in 
the  former  district,  is  subject  to  all  school 
district  taxes  legally  TOted  or  assessed  upon 
it  previously  in  that  district.  Vt.  Supreme 
Ct.  1864,  Ovitt  e.  Chase,  87  Vt.  196. 

50.  If  a  school  district  in  Massachusetts  vote 
that  the  money,  raised  by  them  for  the  purpose 
of  building  or  repairing  a  school  bouse,  shall 
be  paid  within  a  certain  time,  the  assessors 
may,  notwithstanding  such  vote,  make  the 
assessment  after  the  expiration  of  the  time  of 
payment  expressed  in  the  vote.  Mas9» 
Supreme  Ct.  1807,  P<md  «.  Negus,  8  Maes, 
280. 

51.  Rescission  of  vote.  It  eeems  that  a 
school  district,  i^er  having  voted  to  raise 
money  for  building  or  repairing  a  school 
house,  may,  at  a  legal  meeting  at  any  time 
before  the  assessment,  rescind  their  vote. 
Ih. 

62*  A  school  district,  at  a  meeting  legally 
held,  voted  to  build  a  school  house,  chose 
a  building  committee,  and  instructed  said 
committee  to  make  a  written  contract  with 
M.  to  build  the  house  for  a  certain  sum,  pur- 
suant to  M.'s  proposal.  The  meeting  was 
then  adjourned.  At  another  meeting,  called 
and  held  prior  to  the  day  to  which  the 
former  meeting  was  adjourned,  the  district 
voted  to  build  a  school  house  on  a  plan  then 
first  proposed  by  D. ;  to  purchase  a  site 
therefor,  according  to  a  proposal  then  first 
made;  to  raise  and  appropriate  a  certain 
sum  for  building  the  house,  and  purchasing 
the  site  thereof ;  and  chose  a  building  com- 
mittee to  oversee  the  erection  of  the  house, 
to  enter  into  a  contract  with  D.  for  the 
building  thereof,  according  to  the  plan  pro- 
posed by  him,  and  to  take  a  deed  of  the  site. 
Meld,  that  the  votes  passed  at  the  second 
meeting  were  legal  and  binding,  and  that 
they,  by  necessary  implication,  rescinded  the 
votes  passed  at  the  former  meeting.  Mass. 
Supreme  Ct,  1848,  George  v.  School  District 
in  Mendon,  6  Mete.  497. 

58,  If,  after  the  inhabitants  of  a  school 
district  have  voted  to  raise  money  for  build- 
ing a  school  house,  and  before  the  same  be 
assessed,  the  limits  of  the  clistrict  be  altered, 
and  a  new  district  be  formed  by  the  town, 
the  vote  to  raise  the  money  is  annulled,  and 
the  assessment  cannot  be  legally  made. 
Maea.  Supreme  Ct.  1808,  Richards  v.  Dagget, 
4  JbToM.  584. 
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SCIBE   FAGIAa 

1*  When  proper.  At  common  law,  scire 
fadai  is  the  proper  mode  of  proceeding 
to  repeal  a  charter  or  enforce  a  dissolution 
of  a  corporation,  'wherever  there  exists  a 
legal  body  corporate,  "which  has  become 
liable  to  have  its  powers  taken  away.  Quo 
warranto  is  proper,  where  the  body  assuming 
to  act  as  a  corporation  has  not  a  lawful  cor- 
l^orate  existence.  Bee  Rex  v.  Pasmore,  8 
Dumf.  &E,  199;  Smith's  Case,  4  Mod,  57; 
Rex  «.  Wynne,  2  Barnard,  891;  State  «. 
Moore,  19  Ala.  N.  8,  614. 

As  to  proceedings  upon  Qno  warrantOy  see 

Quo  WAfiRAI^TO. 

2.  The  reservation,  in  a  charter,  of  a  power 
to  avoid  it  for  non-compliance  with  its  di- 
rections or  conditions,  either  absolutely  or 
upon  terms,  does  not  limit  the  power  of 
repealing  the  charter  ty  scire  facias.  Bxck. 
CTiam.  1868,  Eastern  Archipelago  Co.  v.  Re- 
gina,  2  El  d  Bl.  856 ;  22  Eng.  X.  d  Eq.  828; 
28  jLaiD  J.  K  S,  Q.  B.  82. 


SEAI.. 


[ThU  chapter  treats  of  what  Is  a  sufBdent  corporate  seal, 
by  whom  and  how  It  may  be  affixed,  and  Its  effect  gener- 
ally. The  necessity  cf  a  corporate  seal  to  attest  corpomata 
acts  In  generalf  bdng  regarded  as  a  restriction  upon  the 
exercise  of  corporate  powers,  is  under  Powbrs  ;  and  tlie 
necesrity  of  a  leal  to  a  particular  instrument  Is  treated 
.under  the  title  embrsdng  that  instrument  \-—6.  q,  Aasiax- 
HBKn;  Boitns;  Dnns;  Lzabbi;  Mobtqaqu. 

1.  What  is  a  eorporate  seal.  Although  a 
corporation  have  adopted  a  parricular  seal, 
yet  they  will  te  bound  by  a  deed  otherwise 
sufficient,  which  is  sealed  with  any  seal. 
N.  H.  Supreme  Ct,  1861,  Tenney  t.  East 
Warren  Lumber  Co.  48  iV.  H.  843.  And  see 
Case  of  Sutton's  Hospital,  10  Co.  80,5;  God- 
dard's  Case,  2  Co.  6. 

2.  A  corporation  aggregate  must  answer 
under  the  corporate  seal ;  a  paper  signed  by 
counsel  and  verified  by  the  oath  of  the  sec- 
retary of  the  corporation  in  usual  form  is 
not  sufficient.  And  the  fact  that  the  cor- 
poration has  no  common  seal  affords  no 
ground  for  relaxing  the  practice,  for  it  may 
adopt  and  nse  any  seal  pro  Tiac  pice.  N.  J. 
Chancery^  1860,  Ransom  «.  Stonington  Sav- 
in«Ts  Bank,  2  Bead.  212. 

8*  The  fact  that  a  seal  with  a  particular 
device  has  been  used  by  a  manufacturing 
corporation  on  three  occasions,  docs  not  make 


that  the  exclusive  seal  of  the  company;  the 
records  showing  that  no  particular  seal  bad 
ever  been  adopted  by  rote  of  the  company. 
And,  if  an  instrument  is  execnted  by  a 
duly  authorized  agent,  the  seal,  though  mere 
paper  and  wafer  without  any  specific  staicp, 
will  be  presumed  to  be  the  corporate  seal 
Mass.  Supreme  Ct.  1862,  Stebbins  €.  Menitt, 
10  Cush.  27. 

4.  To  an  *' indenture*' between  a  coipora- 
tion  and  an  individual,  the  parties  "  set  thdr 
hands,"  no  reference  in  terms  being  made  to 
the  seals,  which  were  mere  bits  of  paper  at- 
tached to  the  instrument  by  wafers,  and  set 
against  each  signature.  Edd^  that  this  was 
a  deed,  sealed.  *  Mass.  Supreme  Ct  1889, 
Mill-Dam  Foundezy  «.  Hovey,  21  Pick  417. 
Compare  Ernst  e.  Bartle,  1  Johns.  Cos.  819. 

5*  The  treasurer  of  a  corporation,  being 
authorised  by  a  Tote  of  the  directora,  pro- 
cured *'  a  corporate  seal,  bearing  the  title  of 
the  corporation  with  the  year  of  ita  charter,^ 
as  required  by  statute ;  and  the  scrip  issued 
by  the  corporation,  duly  authorised  and 
signed,  bore  a  printed  impression  of  this  seal 
with  the  title  and  date  inscribed,  and  con- 
tained the  wotds  ^^  in  testimony  of  which'* 
<(  the  seal  of  said  company,"  &c^  is  *^  here- 
unto affixed.'*  Hdd^  in  an  action  of  covenant 
broken,  that  the  instruments  thus  executed 
were  sealed  with  the  corporate  seal  Although 
at  common  law  the  impreauon  of  a  seal  is  not 
a  seal,  yet,  under  a  statute  providing,  that 
whenever  a  seal  is  required  to  be  afllxed  to  a 
paper,  the  word  seal  shall  be  construed  to 
mean  the  impression  of  such  seal  made  on 
paper  alone,  bonds  issued  by  a  oorporatioD 
impressed  with  a  seal  declared  on  thdr  fiaoe 
to  be  sealed,  and  accepted  aa  such  by  the 
holders,  are  deemed  to  be  nnder  tihe  ooipo- 
rate  seaL  [16  N.  Y.  9,  90.]    Me,  Suprems  CL 

1861,  Woodman  «.  York  &  Cnmberiand  R 
R.  Co.  60  Me.  649. 

0.  A  fac-sanile  of  the  seal  of  a  oorpora- 
tion,  printed  upon  blank  forms  of  obligsr 
tions  prepared  to  be  executed  by  the  corpo- 
ration, at  the  same  time  when  the  blank  h 
printed  and  by  the  same  agency,  is  not  a  seal 
at  common  law.  Nor  will  such  forma,  when 
executed  by  the  corporation,  be  contracts 

*  A  contract  executed  in  behalf  of  tb«  tcrrltoory  of  Wb> 
oonsin  by  a  cemmlnioncr  wbo  afBxed  to  It  a  seal  campeMd 
of  a  piece  of  paper  lasteDeii  to  a  wafer,  is,  as  to  the  teiri- 
tory,  an  mueeled  Instrument.  The  seal  must  be  rcfwdtAtt 
that  of  the  c«nmlsaioncr  indlTlduallj.     ITia  S^prtmis  iX 

1862,  Baxter  «.  State,  15  WU.  488, 
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tmder  seal,  although  their  langpiage  callB  for 
a  seal.  Mass,  Supreme  Ct.  1865,  Bates  o. 
Boflton  &  New  York  Central  R  R  Co.  10 

7.  The  Imprefision  of  a  distinctive  corpo- 
ration seal,  on  an  instmment  calling  for  the 
seal  of  th3  corporation,  although  withont 
the  intervention  of  wax  or  wafer,  is  a  lawful 
corporate  seal.*  N,  J,  Chancery^  1846,  Corri- 
gan  «.  Trenton  Delaware  Falls  Co.  1  HaUt 
Ch.  52.  See  also  Regina  v.  St  Pauls,  7  Q.  B. 
231 ;  Davidson  «.  Cooper,  11  Mees.  c0  W.  778; 
and  18  ii.  348. 

S.  Scroll.  The  President  and  Secretary  of 
an  incorporated  company,  having  authority 
to  convey,  executed  a  deed  in  their  own 
names,  signing  it  ofScially,  and  added 
scrolls,  which  were  declared  by  the  legisla- 
ture to  be  sufScient.  Held^  that  it  was  a 
good,  sealed  deed  of  the^corpohttion.  Ga. 
Bupreme  Ct.  1858.  Johnston  «.  Crawley,  25  Qu. 
816. 

9.  A  scroll  suffices  as  a  copy  of  the  corpo- 
rate seal  in  records  of  court.  TU,  Supreme 
Ct,  1864,  McMiUen  «.  Bethold,  40  lU.  84. 

10.  Where  the-m^jority  of  the  trustees  of 
a  corporation  executed  a  deed  purporting  to 
be  the  deed  of  the  corporation,  and  signed 
it  with  their  several  names,  with  a  scrawl  to 
each,  withont  specially  designating  them  as 
their  individual  seals,  and  it  did  not  ap- 
pear that  the  corporation  had  any  regular 
seal, — Eleld^  that  the  scrawls  must  be  taken 
eicb  as  the  seal  of  the  corporation,  the  rep- 
etition of  them  on  the  same  deed  not  being  a 
matter  of  any  importance.  Ky,  Ot.  of  Appeals^ 
1887,  Reynolds  v.  Trustees  of  Glasgow  Acad- 
emy, 6  Dana^  87. 

11.  Individual  seals  of  officers  or  agents. 
Where  agents  acting  for  a  corporation,  con- 
tract under  their  own  seals,  they  do  not  bind 
the  corporation  as  if  by  corporate  deed,  for 
the  corporation  have  but  one  common  seal. 
But,  if  the  agents  had  authority  to  make  the 
contract,  it  may  be  binding  on  the  corpora- 
tion as  evidence  of  the  contract.  [19  Johns. 
ij5\  1  Cranch,  805.]  Mase,  Supreme  Ct  1824, 
Damon  v,  Granby,  2  Pick,  845. 

*  In  Neir  York,  a  ttamp  or  hnpression  of  the  seal  of  a 
corporation,  like  that  of  an  individual,  made  directly  on  the 
paper,  was  formerly— i7«i(f,  a  mere  nullity.  N.  T,  Su- 
preme Ct  1812,  Farmen*  A  MaouDacturerB*  Bank  «.  Height, 

But  now,  In  that  State  the  seal  of  a  corporation  may  be 
made  by  impreBeion  directly  on  the  paper.  K.  Y.  Jxiam  c(f 
l84S,8a6,eh.  197,S1;  lame  stat  8  ^ee.  Sto/.  5  ed.  C87,  f  77. 


12,  The  private -seals  of  a  committee,  pro- 
fessing to  act  for  a  corporation,  are  not  the 
seals  of  the  corporation;  and  though  the 
corporation  may  have  authorized  \h^  com- 
mittee to  contract,  and  may,  therefore,  be 
liable  in  some  form  of  action,  yet  covenant 
is  not  the  proper  remedy.  Fla.  Supreme  Ct 
1851,  Mitchell «.  8t.  Andrew's  Bay  Land  Co. 
4  Fla.  200. 

18.  The  private  seal  of  an  agent  is  not 
sufficient  within  the  rule  that  to  bind  a  cor- 
poration by  specialty,  the  corporato  seal 
should  be  affixed  to  the  instrument.  There- 
fore an  action  of  covenant  will  not  lie  against 
the  State  on  a  contract  entered  into  by  her 
agents  and  sealed  with  their  private  seals. 
Arh  Supreme  Ct.  1857,  State  v.  Allia,  18  Arh 
269;  Pa.  Supreme  Ct.  1855,  Farmers'  &  Me- 
chanics' Tump.  Co.  0.  McCullough,  25  Pa. 
St.  808. 

14.  A  paper  executed  by  the  president  and 
cashier  of  a  bank,  purporting  to  convey  a 
lot  of  ground  held  by  the  bank,  but  sealed 
with  the  seals  of  the  officers,  and  not  with 
that  of  the  corporation,  is  not  the  deed  of  the 
corporation.  Ui  S.  Supreme  Ct.  1840,  Bank 
of  Metropolis  «.  Guttschlick,  14  Pet.  19. 

15.  But,  upon  the  contract  of  a  corpora- 
tion, signed  by  it  officers  with  their  individual 
seals,  and  without  the  seal  of  the  corpora- 
tion, an  action  of  aeeumpnt  lies  against  the 
corporation.  It  makes  no  difference,  in  re- 
gard to  a  corporation,  whether  the  agent  is 
appointed  under  seal  or  not,  or  whether  he 
puts  his  own  seal  to  a  contract  which  he 
makes  in  their  behalfl  lb, ;  S.  P.  Me.  Su- 
preme Ct.  1868,  Porter  «.  Androscoggin  & 
Kennebec  R.  R  Co.,  87  Me.  849;  Mich,  Su^ 
preme  Ct,  18C8,  Regents  of  University  v.  De- 
troit &C.  Soc  12  Mich.  138  ;  Miss.  Ct.  of  Er- 
rors, 1838,  Deberry  v.  President  &c.  of  Holly 
Springs,  85  Miss,  885.  And  see  Wiley  v. 
Boaid  of  Education,  11  Minn,  371 ;  Randolph 
V.  Van  Yechten,  19  Johns,  60. 

16.  The  individual  seals  of  agents  of  a 
corporation  attached  to  an  instrument  in- 
tended to  he  executed  in  behalf  of  the  cor- 
poration, but  which  is  signed  by  their  own 
names,  are  merely  nugatory ;  and  the  instru- 
ment will  be  ti'cated  as  an  unsealed  instru- 
ment or  simple  contract  in  writing,  and,  as 
such,  will  be  deemed  binding  on  the  corpora- 
tion, if  it  is  in  other  respects  valid.*    Mich, 

*  A  deed  or  contract  nnder  the  oonunon  seal  of  the  ooi^ 
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Supreme  Ct.  1868,  Begeiits  of  Univenity  «• 
Detroit  &c.  Soc.  12  Mick.  188. 

17.  Where  a  corporation  has  no  corporate 
seal,  the  execution  of  a  bond  of  arbitration, 
by  the  president,  by  authority  of  the  board 
of  trttstees,  to  Tchich  he  attaches  his  indiyid- 
tial  seal  in  scroll,  binds  the  corporation. 
Vineinnati  Superior  Ct,  1857,  Western  Female 
Seminary  v,  Blair,  1  Disney,  870. 

18*  Under  a  statute,  which  proyides  that 
all  deeds  and  contracts  executed  by  an  au- 
thorized agent  for  a  corporation  either  in  the 
name  of  the  principal  by  such  agent,  or  in 
the  name  of  such  agent,  for  the  principal, 
shall  be  considered  tho  deed  or  contract  of 
auch  principal, — a  contract  made  by  a  corpo- 
ration through  an  agent  who  puts  to  it  a  seal, 
becomes  the  deed  of  tiie  corporation,  &ough 
It  IB  not  signed  by  a  corporate  seal  Mb.  Bu^ 
preme  Ct,  1858,  Porter  «.  Androscoggin  & 
Kennebec  B.  B.  Co.  87  Me.  840. 

19.  Agents  may  be  appointed  without 
seal.  Kp.  Ct.  of  Appeals,  1889,  Lathrop  «. 
Commercial  Bank  of  Scioto,  8  Dana,  114; 
m.  Supreme  Ct,  1804,  Board  of  Education  «. 
Greenebaum,  89  III.  612. 

20.  Who  may  affix  the  seal*  That  the 
corporate  seal  must  be  affixed  by  the  officer 
to  whose  custody  it  is  confided,  or  by  some 
person  specially  authorised ;  and  such  officer 
or  special  agent  must  act  in  consequence  of  the 
directory  vote  of  the  body  or  managing  board 
of  the  corporation, — see  Derby  Canal  Co.  v. 
Wilmot,  9  Sast,  860 ;  Bank  of  United  States 
«.  Dandridge,  12  Wheat.  68 ;  Claf ke  t.  Imperial 
Gas  Co.  4  Dam,  db  Ad.  815;  1  Kev.  d  M. 
206 ;  Anon^  12  Mod,  428 ;  Rex  «.  Haughley,  4 
Bam.  d  Ad,  650. 

21.  The  mere  fact  that  a  mortgage  or 
deed,  purporting  to  be  executed  by  a  corpo- 
ration has  the  corporate  seal  attached  to  it, 
does  not  make  it  tiie  act  of  the  corporation, 
if  it  be  shown  that  the  seal  was  not  affixed 
by  a  person  duly  authorized.  U.  S.  Supreme 
Ct,  1862,  Kochler  v,  Bhick  River  Falls  Iron 
Co.  2  Black,  715 ;  K  T.  Supreme  Ct.  1830, 
Jackson  v.  Campbell,  5  Wend,  572.  And  see 
Earscot's  Case,  Comb,  208. 

•oration.  Is  not  rttlftied  by  the  act  of  the  trostees  lo  rignlng 
their  eepante  oftxnes  to  It;  although  such  signatures  are  un- 
necessary. The  seal  Is  enough.  ^'.  Y.  Supreme  Ct.  1808, 
Jackson  ^.  Walsh,  8  Johns.  7^\  1686,  Clark  v.  Tanners* 
Woolen  Manuf.  Co.  15  W^nd.  290. 

Nor  is  it  vitiated  by  affixing  the  corporate  seal  separ- 
ately to  each  name,  so  signed.  K.  Y.  Svprems  CL  1806, 
Jackson  «.  Walsh,  8  Johns.  888. 


I  82.  A  deed  by  a  ba^dng  corporadon  is 
properly  executed  when  sealed,  subscribed, 
and  acknowledged  by  t^e  cashier  on  bebali^ 
and  with  the  authority  of  the  corpocatioa; 
and  such  deed  should  be  recorded,  although 
the  terms  of  the  statute  prescribing  registra- 
tion relate  only  to  deeds  of  natural  persona 
Ohio  Supreme  Ct.  1867,  Bheehan* «.  Davis,  17 
Ohio  St.  671. 

28.  Where  by  charter,  a  certain  number 
oi  a  board  are  required  to  ooncurin  entering 
into  a  special  contract,  or  making  a  deed, 
the  affixing  of  the  seal,  which  is  merely  a 
ministerial  act,  may  be  done  by  a  less  number 
than  waa  at  fint  competent  to  enter  into  the 
contract,  protided  it  is  done  by  the  directioa 
of  a  legal  quorum.  ^Pn,  Supreme  Ct.  1820^ 
President,  &c.  of  the  Berks  ^  DanjAia 
Turnpike  Boad  «.  Myen,  6  Ser^,  it  Rl%; 
K.  B,  1888,  Hill  v.  Manchester  &  Balibrd 
Water  Works  Go.  6  .a^m.  <]g  .^  806 ;  ^Nee. 
S  M.  578. 

24.  The  presidedt  and  casino  of  a  bank 
cannot  use  the  common  sedl  without  the  au- 
thority of  the  board  of  dircctoi&  N,  T.  Ct, 
of  Appeals,  1851,  Hoyt «.  Thompson,  5  il^  7. 
(1  SM,)  820, 

25.  Compellliig  it.  An  officer  baring  the 
the  custody  of  the  corporate  seal  may  be 
compelled  by  mandamus  to*  affix  it  to  a  cor 
porate  act,  in  writing,  which  has  been  ap- 
proved by  the  competent  body  in  the  ooipo- 
ration.  K.  B.  1765,  Bex  e.  Cambridge,  3 
Burr,  1647;  1  Wm,  Blaeks.BAT;  1723,  Bex.  a 
Mayor,  &c.  of  York,  4  Dumf  <ft  £L  699 ;  Q, 
B,  1841,  Begina  v.  Kendall,  1  Q.  A  866; 
1847,  Gosling  e.  Veley,  1  Q,  R  406,  457. 
And  see  People  v.  Connolly^  2  Alh.  Br.  N,  8. 
815. 

26.  The  negligence  oftmslees  in  allowing 
the  corporate  seal  to  be  in  the  exclustre  cus- 
tody of  a  person  authorized  to  use  it,  and 
who  forges  an  instrument  therewith  andpio- 
cures  witnesses  to  attest  it  aa  duly  executed, 
is  not,  in  the  absence  of  anything  to  consti- 
tute an  estoppel  or  a  ratification,  such  negli- 
gence as  will  preclude  the  trustees  from 
treating  the  instrument  as  void  and  reoorer- 
ing  the  value  of  property  transferred  on 
the  faith  of  it.  9uch  negligence  is  too  r»- 
motely  connected  with  the  act  in  question ; 
which  was  not  its  neoessaiy,  ordinarj,  or 
probable  result.  H.  of  Lords,  1855,  Bank  of 
Ireland  e.  Evans,  82  Eng.  Law  d^  Eq.  28. 

27.  Effect  of  the  ueal.  The  effect  of  affixing 
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the  corpomte  seal  to  a  contract  is  the  same 
as  when  an  individual  affixes  his  seal;  it 
makes  the  instrument  a  specialty.  Clark  v. 
Woolen  Manuf.  Co.  of  Benton,  15  Wend. 
256 ;  Mo,  Supreme  Ct.  1848,  Benoist «.  Inhab. 
of  Carondelet,  8  Mo,  250 ;  Me,  Supreme  Ct, 
1853,  Porter  v,  Androscoggin  &  Kennebec 
R  R,  Co.  87  Me.  849. 

S8.  That  the  rule  that  an  instrument 
under  seal  imp<Hrts  a  consideration,  apj^es 
as  strongly  to  one  made  by  a  corporation 
acting  within  its  powers  as  to  a  natural  per- 
son. U. S.  Cire.  Gt.  (Ill)  1844, SturteTantsv. 
City  of  Alton,  8  McLean,  803. 

29.  Proring  exeovtion.  According  to  the 
role  adopted  by  the  American  authorities,  it  is 
enough,  in  order  to  establish  a  sealed  con- 
tract in  the  name  of  a  corporation  as  their  act, 
to  show  authority  on  the  part  of  the  agent, 
who  executed  it,  to  execute  such  a  contract 
on  behalf  of  the  company  under  seal,  and 
the  fact  of  attaching  some  seal  to  the  name 
of  the  company  with  the  intent  to  seal  on 
their  behalf.  It  is  not  necessary  to  show  an 
authority  given  by  the  directors  at  a  meet- 
ing, where  it  is  the  usage  of  corporations  to 
act  by  the  separate  assent  of  their  directors ; 
nor  that  the  seal  be  the  common  seal  of  the 
corporation.  A  corporation  may  adopt  any 
seal  they  choose  for  the  time  being.  Vt.  Su- 
preme Ct.  1858,  Bonk  of  Middlebury  e. 
Washington  &  Butknd  R.  R.  Co.  80  Vt,  169. 

80.  As  to  the  necessity  and  sufficiency  of 
affirmative  evidence  that  the  seal  of  a  corpo- 
rate instrument  offered  in  evidence  is  the 
seal  of  the  corporation, — see  Jackson  9.  Pratt, 
10  Johns.  881 ;  Mann  «.  Pentz,  2  Sancff.  Ch, 
257 ;  Den  «.  Yreelandt,  2  EaUt  852 ;  Foster 
V.  Bhaw,  7  Serg,  S  2?.  156 ;  Leazure  v,  Hille- 
gas.  Id,  813 ;  Chew  v.  Eeck,  4  Hawle^  163; 
Farmers'  &  Mechanics'  Tump.  Co. «.  McCul- 
lough,  25  Pa,  St,  808;  Crossmano.  Hilltown 
&a  Co.  8  QranVs  Ca$,  225 ;  Darnell  v,  Dickens, 
4  Yerg,  7 ;  City  Council  of  Charleston  «.  Moor- 
head,  8  Huh.  Law  J  430 ;  Moises  «.  Thornton, 
8  Dun^f.  S  E,  803;  Woodmas  «.  Mason,  1 
Eep.  68;  Bank  of  England  v.  Chambers,  4 
Ad.  S  E.  412. 

81.  The  presomptloii  is,  where  an  instru- 
ment is  produced  bearing  the  corporate  seal 
attested  by  genuine  sig^natures  of  the  proper 
corporate  officers,  that  such  officers  were 
duly  authorized,  on  behalf  of  the  corpora- 
tion, to  affix  the  seal  And  the  burden  of 
proof  to  show  want  of  authority,  is  upon  the 


party  who  seeks  to  impeach  the  instrument 
on  tiiiat  ground.  N.  H,  Supreme  Ct.  1861, 
Tenney  «.  East  Warren  Lumber  Co.  48  N,  U. 
848 ;  N.  J.  Chancerf/,  1882,  Leggett  f>.  New 
Jersey  Manuf.  &  Banking  Co.  1  Saxt.  541 ; 
JV.  T.  Chancery,  1836,  Lovett  v.  Steam  Saw 
Mill  Assoc.  6  Paige^  54;  lU.  Supreme  Ct. 
1856,  Reed  «.  Bradley,  17  iff.  821 ;  Md.  Ct.  of 
AppeaUy  1852,  Susquehannah  «&c.  Co.  «.  Qen- 
eral  Ins.  Co.  3  Md.  805 ;  Tenn.  Supreme  Ct. 
1847,  Levering  «.  Mayor  &c.  of  Memfdiis,  7 
Humph,  558 ;  Mo,  Supreme  Ct.  1859,  St  Louis 
Public  Schools  9.  Risley,  28  Mo.  415.* 

82,  So,  a  seal  affixed  to  a  deed  purporting 
to  be  the  deed  of  a  corporation,  will  be  pre- 
sumed to  have  been  intended  as  the  seal  of 
the' cozporation.  lU.  Supreme  Ct.  1855, 
Philtips  V.  Coffee,  17  lU.  154.  And  see  MiH 
Dam  Foundery  «.  Hovey,  21  Pick.  428 ;  City 
Council  of  Chwleston  o.  Moorhead,  2^ic^.430. 

8$«  The  presumption  arising  firom  its  use 
on  three  occasions,  that  the  seal  accompany- 
ing the  signature  of  an  authorized  agent  is 
the  seal  of  the  corporation  for  which  be  has 
acted,  is  not  overcome  by  showing  that  on 
several  other  occasions  a  different  seal  was 
used  by  the  same  corporation.  Maee.  Su- 
preme Ct.  1852,  Stebbins  e.  Merritt,  10  Cud> 
27. 


BEOaETA&Y. 

1.  Dnties.  The  secretary  of  a'joint  stock 
company  is  the  servant  of  the  directors  of 
the  company,  who  are  presumed  to  have  con- 
trol over  him  as  such ;  and  this  presumption 
is  not  rebutted  by  the  drcumstance  that  the 
company  has  ceased  working.  Eaoch.  1851, 
Elme^  «.  Ogle,  2  Eng.L.  dbEq.  870;  15  Jur. 
180. 

2.  Powers  relattve  to  reeordg.  The  seo- 
retaiy  of  a  coiporation,  though  a  stock- 
holder, is,  from  the  necessity  of  the  case, 
competent  to  identify  the  books  and  records 
of  the  company ;  and  such  books  are  compe- 
tent evidence  of  their  contents.     III.  Su^ 


•WifF  ottusr  moaftMtloos  vt  this  rule,  urn  BurrUl  «.  Vft- 
hani  B^k,  I  Mste.  108;  Flint «.  aiuton  Co.  18  N.  IT.4»A\ 
Bapdit  Chorch  «.  Malfard,  8  Bal$k  188;  Preddent  fto.  of 
Betks  k  DMphln  Tump.  RmA  «.  MyeKf  6  8er^,  AR.1%\ 
U.  llai7*ftChanb  Caie.  iSetg,  4i  i^.SII);  St  John's  Cb.  «. 
SteUuneti,  18  Pa.  St.  878 ;  Johnson  v.  Bush,  8  £arb.  Ch, 
807;  Hopkins  9.  GallsUn  Tornpika  Co.  4  Humph.  408; 
Dftrnell  «  Dickens,  4  Terff.  7 ;  Adams  «.  His  Credlton:, 
14Za.4fi0;fittMdlot«.IHinton,l  VaiJt,  OLSM. 
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freme  Ct,  1850,  Peake  «.  Wabash  Railroad 
Co.  18  lU,  88.    See  also  Recobds. 

8*  The  secretary  of  a  banking  corporation 
is  not  a  certifying  officer;  and  copies  certified 
by  him  must,  therefore,  be  sworn  to  before 
they  can  be  giyen  in  evidence.  Masi.  Supreme 
Ct,  1817,Hallowell  &  Augusta  Bank  «.  Hamlin 
14  Mass.  178. 

See  Recobds. 

4.  Power  to  bind  the  company.  The 
purchaser  of  shares  in  a  joint  stock  company 
filed  a  bill  to  set  aside  his  contract  on  the 
ground  of  alleged  misrepresentations-  by  the 
secretary  in  his  interviews  with  him  prior  to 
the  purchase.  Seld^  that  the  evidence  showed 
that  the  purchaser  was  not  sufficiently  ap- 
prized by  the  secretary,  who  was  their  agent 
for  negotiating  with  the  purchaser,  of  the 
position  of  the  company ;  that  he  had  not 
the  means  of  acquiring  proper  information 
about  it,  or  of  discerning  the  misrepresenta- 
tion ;  that  the  company  were  bound  by  the 
acts  of  its  secretary ;  and  that  the  purchase 
should  be  set  aside,  the  money  to  be  repaid 
with  interest.  Ckaneeryy  1860,  Conybeare  «. 
New  Brunswick  &c.  Land  Co.  .6  Jur.  N,  8, 
ti%\^^Lav>J.N.8.chA'^\  %Week,  Bep.t^%\ 
d  Law  TimeSy  N,  S.  814. 

5.  The  secretary  of  an  English  railway 
company  has  of  himself  no  independent  au- 
thority to  bind  the  company  by  letters  or 
docimients  signed  by  him.  Fxch.  1851,  Wil- 
liams «.  Chester  &  Holyhead  Railway  Co. 
6  Bng,  L,  <ft  ^.  497 ;  15  Jur.  828. 

6*  That  the  secretary  of  an  English  rail- 
way company,  may  bind  the  company,  by 
signing  the  appointment  of  an  arbitrator  for 
a  land  compensation  inquiry,  whether  the 
arbitration  is  compulsory,  or  not, — see  Col- 
lins «.  South  Stafibrdshire  Railway  Co.  12 
E-n^,  L.  eft.  Eq.  666 ;  7  Exch,  6 ;  21  Law  J.  K 
8.  meeh.  247 ;  16  Jur.  848. 

7.  As  to  the  authority  of  a  secretary  of 
an  English  railway  company  to  bind  the 
company  by  an  admission, — see  Bell«.  London 
&  Northwestern  Railway  Co.  21  Eng,  L.  <&. 
Eq,  666. 

8.  The  act  of  a  secretary  of  a  proposed 
railway  company,  not  authorized  by  the  board 
of  management,  does  not  bind  the  board ; 
and,  if  authorized  by  it,  binds  only  those 
members  of  it  present  at  the  time  and  act- 
ually concurring  in  giving  authority  to  the 
secretary.  No  authority  can  be  implied  from 
the  mere  fact  of  the  party  being  secretary. 


Einch.    1840,  Bumside   «.  Dayrell,  6   Eng. 
Eailw.  Cos.  67 ;  19  Law  J.  N.  8,  Eack.  48. 

As  to  lights,  powers  and  duties  of  secre- 
taries of  corporations  in  common  with  other 
Officers^  see  Officiebs. 


SECURITIES. 


[Under  ttils  title  are  collected  caaes  upon  oWlgMtlflM  titai 
by  oorpontlons  to  Mcore  tbemselTefl  ■g»!aat  braadi  of 
duty  l^  agents,  officera  and  aerranta.] 

1.  InterpretatioiL  of  statute  proTisionSi 
In  general,  provisions  of  a  charter  prescrib- 
ing a  kind  or  form  of  security  to  be  given 
by  a  corporate  ofScer,  are  deemed  directarr; 
and,  although  neglect  to  follow  them  msj 
be  culpable  on  the  part  of  the  directon 
of  the  company,  the  bond  may  be  enforced, 
notwithstanding  the  non-conformity.*  Fa. 
Supreme  Ct.  1826,  Bank  of  Northern  Liber- 
ties e.  CresBon,  12  8erg.  db  B.  306. 

2.  Yalidity.  The  fact  that  a  bond  is  not 
required  by  any  l^w  does  not  necessarily  in- 
validate  it,  although  given  by  an  officer  as  a 
security  for  the  discharge  of  his  duties;  if  it 
was  not  unlawlnlly  exacted.  N.  J.  Supremi 
Ct.  1862,  Mayor  &c  of  Hoboken  v.  Harrison, 
SO  JIT.  /.  Law  (1  Vroom,)  73;  8.  P.  Mass.  Bth 
preme  Ct.  1862,  Bank  of  Brighton  o.  Smith, 
6  AUen,  413. 


*  ForEngUeIicaacatotheaaina«fl!Bet,aeeP<Q8tcree«.Haa- 
aon,  8  Sound.  60;  Malererer  «.  Redahaw,  1  Mod.  85;  Eez 
«.  Lozdale,  1  Burr.  447 ;  Peppln  v.  Cooper,  8  Bam.  A  AH. 
431;  Aoaten  e.  Howard,  1  J.  B.  Moor^  SB ;  7  TaumL»\ 
Id.  879. 

The  charter  of  a  tmnking  company  directed  that  tta  bank- 
ing honae  ahonld  be  ritoated,  and  ita  hanking  operattansoaa- 
daeted  at  a  certain  apedfied  place.  Heid^  that  tlila  provir 
Ion  waa  directory  only ;  and  that  a  Tiolatioo  of  lidld  not  db- 
charge  the  aoretiea  upon  the  caahler*8  bond.  K.  J.  Suprtm* 
CL  184T,  Moirla  Canal  *  Banking  Co. «.  Tan  Yocak,  1  Xdkr. 
100. 

A  ttatote  of  Pennaylvanla  required  all  flureign  ia- 
aarance  companiea,  establlahing  agencies  vltUa  Cb« 
State,  to  publiah  a  report  of  thetr  oondldon  for  thne 
months  In  every  year  In  certain  dUca  tunned,  aad 
all  agenta  of  aodi  companies,  before  comwendng  bosi* 
neaa,  to  file  copies  of  their  powers  of  atton^  la  the  oflte 
of  the  Secretary  of  SUte.  In  a  suit  brought  bgr  sock  a  cod- 
pany  against  such  an  agent  and  others,  his  anrecles,  npcai  a 
bond  for  the  fslthftal  diachaige  by  such  agcoi  of  hb  duty  ^ 
said  State, — HtXd^  that  the  publication  of  sndi  r«part  d  4 
behig  made  by  the  act  a  condition  preeedeni  of  the  ri^t  lo 
commence  business,  the  reqniremeot  waa  bbct^  dtredciT, 
and  the  neglect  of  the  company  to  comply  vlth  Itdid  nat 
render  the  business  transacted  by  the  agent  Illegal,  and  the 
bond  In  conaeqnence  rotd ;  and  that  the  filing  of  a  eopj  of 
the  power  of  attorney  with  the  Secretary  of  tha  State  was 
the  duty  of  the  agent  himself,  of  the  nsgleet  of  which  ac^ 
ther  he  nor  his  sureties  could  take  adTsalaga.  OiNi«^  ^ 
pr€in6  Ck  18ST,  Washington  Coon^  Ina  Go, «.  Cdton,  31 
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As  to  Talldity  of  contracts  generally,  see 

COHTBACTS. 

4.  A  bank,  aathorized  to  make  by-laws, 
and  to  take  a  bond  from  the  cashier  for  the 
''faithful  discharge  of  the  duties  of  his  of- 
fice,** may  take  a  bond  with  condition  that 
be  shall  perform  the  duties  of  his  office  ac- 
cording to  law  and  the  by-laws  of  the  insti- 
tution, and  that  be  shall  not  make  known 
any  secrets,  or  the  state  of  the  frinds,  &c.,  to 
any  person  except  the  directors,  &c,  Ky. 
Ct,  of  ApprdU,  1824,  Bank  of  Carlisle  t>.  Hop- 
kins, 1  T,  B,  Monr.  245.  See  also,  State 
Bank  v.  Locke,  4  2>0o.  529. 

5.  Under  a  statute  which  forbids  the  di- 
rector of  a  bank  from  signing  as  a  surety  the 
bond  of  its  cashier,  the  obligation  of  a  di- 
rector to  indemnify  others  against  loss,  to 
induce  them  to  become  sureties,  is  void.  And 
a  mortgage  to  secure  the  performance  of  such 
an  obligation  is  also  invalid.  Me,  Supreme 
a,  1861,  Jose  r>.  Hewett,  60  Me,  248. 

d.  Where  a  bank  chartered  in  one  State 
creates  a  branch  in  another  State,  and  trans- 
fers capital  thither,  to  be  employed  there  in 
banking,  in  yiolation  of  the  laws  thereof,  in 
order  to  ayoid  the  restrictions  of  its  charter, 
and  obtain  a  circulation  which  it  would  be 
less  liable  to  redeem,  a  bond  given  by  the 
agent  appointed  to  manage  such  branch  is 
void,  and  the  bank  cannot  recover  against 
the  sureties,  even  as  to  money  received.  The 
consideration  being  single  and  unlawful,  the 
entire  bond  is  void.  Jtfws.  Ct,  of  Errors^  1866, 
Bank  of  Newberry  «.  Stegall,  41  Misi.  142. 

7.  A  cashier^s  bond  is  not  void,  as  against 
the  policy  of  the  law,  because  three  of  the  di- 
rectors of  the  bank,  whose  duty  it  Was  to  ex- 
amine and  approve  the  cashier^s  bond,  were 
themselves  his  sureties.  Maae,  Supreme  Ct. 
1841,  Amherst  Bank  «.  Root,  2  Mete.  522. 

8.  Acoeptonce.  Where  the  charter  re- 
quires an*  officer  of  a  corporation  to  give 
bond  with  sureties,  to  be  approved  by  the 
directors,  a  bond  given  by  him  with  sureties, 
and  found  in  the  possession  of  the  bank,  he 
having  acted  in  bis  office,  may  be  presumed 
to  have  been  accepted  and  approved,  although 
no  vote  of  acceptance  by  the  directors  is 
found  on  the  records  of  the  corporation. 
The  same  presumptions  apply  to  corporations 
ae  to  natural  persons ;  and  unless  the  charter 
requires  approval  in  writing,  it  is  not  essen- 
tiaL''  U.  8,  Supreme  Ct.  1827,  Bank  of  U.  S. 
€.  Dandridge,  12  Wheat.  64;  S.  P.  Mau.  Su- 


preme Ct,  1864,  Lexington  &  West  Cambridge 
R.  R  Co.  «.  Elwell,  8  AUen,  871 ;  Md.  Ct.  of 
Appeals^  1827,  Union  Bank  of  Maiyland  «. 
Ridgely,  1  Edrria  A  O.  824.  And  see  Bur- 
gess V.  Pue,  2  GiO,  254,  287. 

9.  Were  a  writing  necessary,  a  vote  of  the 
directors,  approving  proposed  sureties,  fol- 
lowed by  the  execution  of  the  bond  by  them, 
and  its  being  found  in  possession.of  the  pre- 
sident is  a  sufficient  acceptance  of  it.  So 
held  where  the  provision  of  the  charter  was, 
that  the  officer  should  give  "  bond  with  two 
sureties,  to  the  satisfistction  of  the  directors," 
in  the  sum,  &c.  Mau.  Supreme  Ct.  1825, 
Dedham  Bank  «.  Chickering,  8  Pick.  335. 

10.  Thus,  if  a  cashier  is  duly  appointed, 
and  permitted  to  act  in  his  office  for  a  long 
time,  under  the  sanction  of  the  directors,  it 
is  not  necessary  that  his  bond  be  accepted 
according  to  the  terms  of  the  charter,  to 
render  his  exercise  of  the  duties  of  the  office 
lawful,  or  his  sureties  responsible  for  his  mis- 
conduct. The  bank  under  such  circum- 
stances would  be  bound  by  his  acts  in  favor 
of  third  persons,  acting  upon  the  faith  of  his 
public  character.  The  provisions  of  the  char- 
ter and  by-laws,  in  respect  to  accepting  the 
bond,  must  be  considered  as  directory  to  the 
board,  and  not  as  conditions  precedent  to  its 
validity.  U.  S,  Supreme  Ct.  1827,  Bank  of 
United  States  v,  Dandridge,  12  Wheat.  64. 

11.  Interpretation  of  conditions.  An  of- 
ficial bond  which  stipulates  ^*  for  the  faithful 
performance"  of  the  duties  of  an  officer, 
does  not,  in  legal  effect,  difier  from  one  stip- 
ulating that  the  incumbent  will  **  well  and 
truly,  faithfully,  firmly  and  impartially,  exe- 
cute and  perform  the  duties  of  his  ofiBce  dur- 
ing his  continuance  therein."  The  words 
"weU,"  "truly,"  " firmly,"  and  " impartially," 
are  simply  redundant,  being  comprised  in 
their  legal  significance  in  the  word  "  faith- 
fully." N.  J.  Supreme  Ct.  1865,  Mayor  &a 
of  Hoboken  «.  Evans,  31 N.  J,  Law  (2  Vroom^) 
842. 

12.  A  bond  well  and  truly  to  execute 
the  duties  of  cashier  or  teller,  includes  not 
only  honesty,  but  reasonable  skill  and  dili- 
gence. If,  therefore,  he  perform  those  duties 
negligently  and  unskillfhlly,  or  if  he  violate 
them  from  want  of  capacity  and  care,  the 


*  The  Bnmc  rule  apptted  in  tbe  etm  of  an  oflBdal  bond  de- 
lirered  to  a  judge.  J/om.  Suprems  Ct.  1817,  Apthorp  «• 
North,  14  Mom,  167.  And  wa  Smith  «.  Bank  of  Scotland, 
1  Dow,  P.  a  STi. 
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conditton  of  his  bond  is  broken,  and  his 
soretaes  ftre  liable  ibr  his  miadoi9g&*  171  8. 
Suprems  Ot.  1828,  Minor  «.  Mechanics  Bank, 
1  Pet.  46 ;  JTom.  Buprtme  Ct,  1883,  American 
Bank  v.  Adams,  12  Pidt.  808;  N.  J.  Su- 
prme  Ct.  1824,  State  Bank  at  Elizabeth  e. 
Chetwood,  8  Bdiit,  1 ;  Pu.  JSuprmns  Ot.  1826, 
Banington  v.  Bank  of  Washington,  14  8&rg. 
it  B.  405. 

18*  Where  the  by-laws  provide  that  the 
officer  shall  perform  such  daties  as  may  be 
assigned  him  by  the  board,  the  latter  may 
assign  to  him  the  daties  of  another  corporate 
office,  not  incompatible;  and  for  wrongful 
acts  in  that  capacity  his  sureties  may  be  held 
liable.  The  bond  of  a  cashier  **well  and 
truly  to  execute  the  duties  of  his  office," 
must  be  construed  to  cover  all  de&ults  in 
any  duties  which  are  annexed  to  the  office 
fhnn  time  to  time,  by  those  who  are  author- 
ized to  control  the  affiiin  of  the  bank — «.  g. 
where  the  board  assign  to  a  cashier  the  daties 
of  a  teller  ;~and  nureties  are  presumed  io 
enter  into  contract  with  reference  to  the 
rights  and  authorities  of  the  president  and 
directois,  under  the  charter  and  by-laws. 
U.  8.  SuprmM  Ct.  1828,  Minor  «.  Mechanics' 
Bank  of  Alexandria,  1  Pet.  46,  72.  And  see 
Bank  of  United  States  «.  Brent,  2  Cranth  0. 
Ct.  696;  Planters'  Bank  e.  IJAmbkin,  IL  AT. 
CharU.  29. 

14*  An  assistant  bookkeeper  of  a  bank 
having  been  required  to  take  charge  tempor- 
arily of  a  book  that  had  been  uniformly 
kept  by  the  teller,  called  the  ''  Teller's  Credit 
Journal,"  in  which  deposits  were  entered, 
made  false  entries  in  this  book  and  in  the 
bank  account,  to  conceal  tm  embezzlemeot 
by  himself  JEMd^  that  making  such  false 
entries  was  a  breach  of  an  undertaking  by 
himself  and  surety  that  he  would  MthAilly 
discharge  the  ixvai  rqx)sed  in  him  as  such 
assistant  bookkeeper;  and  that  his  surety 
was  liable  therefor.  [14  Berg.  &  R  405.] 
IT.  T.  Ct.  of  AppeaU,  1860,  Rochester  City 
Bank  v.  Elwood,  21  Jf.  T.  88. 

15.  What  is  a  breach.  It  is  no  forfeiture 
of  a  bond  conditioned  for  the  fidthfbl  ser- 
vice of  a  cashier  of  a  banking  company,  and 
to  indemnify  against  all  loss  by  his  mal- 
feasance, misfeasance,  willful  neglect,  or 
wrongful  act,  that  a  loss  has  occurred  by 

*  B.  P.  in  a  case  tvnilog  ■omewhat  on  the  language  of 
the  particular  bond.  Ore  Ct,  D.  C.  1827,  Union  Bank  of 
Georgetown  «.  Forrest,  8  Oranch  C.  (X  818. 


mere  accident  or  mistake,  or  by  hb  being 
unable  to  perform  all  the  duties  pat  upon 
him.*  K  J.  Supreme  Ct.  1847,  Monis  Cuai 
&  Banking  Co.  e.  Van  Yont,  1  Zabr.  100. 

16.  That  a  cashier's  bond,  with  conditioB 
^^safely  to  keep  all  moneys,''  &c.,  does  not 
render  the  obligw  tesponsible  for  mone^ 
vidtently  robbed  from  him  while  in  the  dis- 
charge of  his  duty,— «ee  Hontsville  Bank  t. 
HiU,  1  Btew.  (Ala.)  801. 

1 7.  The  surety  on  the  bond  of  a  derk  of  s 
banking  house, — MM,  liable  for  his  caiekv- 
ly  losing  money  sent  by  him,  under  a  spedsl 
authority  to  receive  it,  from  a  customer  to 
the  banker,  although  the  jury  found  that  the 
transaction  was  out  of  the  ordinary  coone 
of  banking  business  in  the  part  of  the  coon- 
try  in  which  the  transaction  occurred.  C.  P. 
1848,  Melville  «.  Doidge,  6  C.  B.  450;  18 
Law  J.  Ji.  8.  C.  P.  7. 

18*  Where  it  is  a  cashier^s  duty  to  be 
sworn  before  entering  on  the  performance  of 
his  official  business,  his  bond  is  not  avoided 
in  fovor  of  the  sureties,  by  his  omission  to  be 
sworn ;  but  such  omission  is  rather  a  breach 
of  the  condition  of  the  bond,  ^'to  perform  all 
the  duties  of  cashier."  N.  J.  Supreme  Ct. 
1824,  State  Bank  at  Elizabeth  e.  Chetwood, 
3  EaUt.  1. 

19.  Where  a  cashier  exceeded  his  power, 
by  changing  the  securities  of  the  bank,  with- 
out the  knowledge  of  the  directois, — BeH 
that  his  sureties  were  liable;  but,  that  the 
measure  of  damages,  in  a  suit  on  the  bond,was 
not  the  absolute  amount  of  the  original  se- 
curities, but  the  probable  amount  that  would 
have  accrued  from  them,  if  they  had  not 


*lnanacUonnpanabondglTen  bjO.  and  the  defendani 
and  another  as  his  sureties,  to  a  raUway  company,  for  the 
doe  perfonnaaee  hy  O.  of  ttie  duties  of  chief  dak  to  Iks 
booking  «flioe  afca  imnway  staaoo,  the  cwndirlan  of  the  kond 
was,  that  O.  should  render  to  the  rallvajr  eompany,  or  to 
their  committee  a  tme  aoooont  of  aU  receipts  and  p;l3nDcnt^ 
and  should  pay  to  the  eooipany,  or  to  the  amvnUtf*,  sO 
sums  feeelved  ky  him  on  aooowit  of  the  onmpany  or  csm- 
mlttee,  and  also  such  sums  as  be  shoold  reeelre  firom  the 
booking  derks,  or  on  aceonnt  of  the  said  company  or  cem- 
mittee.  The  breach  relied  upon  was,  thai  G.  did  Bot  pay 
oFsr  to  the  compaay  what  ha  had  recelfed  fhisa  the  kook* 
ing  clerics.  And  it  was  shown  thai,  instead  of  making  vp 
his  accounts  In  the  erening  of  eadi  day,  O.  bad  aUowed  the 
derits  to  be  in  anear,  and  bad  bahneed  the  aceomrts  m 
the  following  day  by  appropriating  a  pettfon  of  that  dsj's 
receipts  to  the  deficiency  of  the  preyiooa  day,  Imt  had  la 
fkct  paid  orer  all  that  he  had  recelred.  BMd.  thai  this  was 
a  braaoh  of  the  oandiaoo,  for  ha  had  not  p«U  vwtr  lbs 
sums  received  truly.  EMi.  18IS,  LondoK  Ac  Kalhray  Oa. 
9.  Qoodwhk,  8  M/Dch.  SSO,  7S6;  6 Xk^f.  RoihP.  Taa.  ITT;  IS 
Law  J,  K.  8.  Reeh.  lU,  SS7.  Couvare  Bxatcr  Bank  e. 
EogeiB,  6  K,  n.  IdSL 
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l>een  changed.  J^.  Supreme  Ct.  1826,  Bar- 
rington  «.  Bank  of  Washington,  14  8erg. 
d  S.  405. 

20*  Instances  of  paiticiilar  acts,— .S2r2i, 
breaches  of  a  bank  cashier's  bond.  Bank  of 
Washington  v.  Barrington,  2  Pa,  27 ;  Pen- 
dleton «.  Bankof  Kentncky,  1  T,B.  Monr.  t71; 
State  Bank  v.  Locke,  4  Det,  G29 ;  Ihgraham 
«.  Maine  Bank,  18  Maee.  206. 

21.  The  cashier  of  a  bank  is  not  liable 
on  his  bond,  for  fanlts  in  a  coUectiDg  depart- 
ment, given  in  charge,  l^  the  directors,  to 
another  offieer.  Ala.  Supreme  Ot,  1648,  Bank 
of  State  of  Alabama  v,  Comegys,  12  Aia. 
JV.  S,  772. 

22.  Where  a  bond  was  giyen  by  an  ac- 
comitant  of  a  bank,  for  the  faithinl  discharge 
of  the  duties  of  his  office,~~J2!^  that  the 
sureties  on  the  bond  were  not  responsible  fbr 
moneys  taken  by  their  principal,  and  from 
the  teller's  drawer,  without  the  latter's  con- 
sent or  knowledge,  it  appearing  tl^at  the  ac- 
countant was  not  intrusted  with  any  moneys 
of  the  bank,  nor  put  in  possession  of  them 
as  accountant.  Va,  Ct,  of  AppectU,  1828, 
Allison  «.  Farmers*  Bank  of  Virginia,  6  JSand, 
204. 

28.  Extent  of  sureties'  Uabfllty.  The 
sureties  of  a  cashier  of  a  bank  are  not  liable 
on  his  bond,  for  his  not  accounting  to  the 
bank  for  their  money  coUected  by  him  as  an 
attorney  at  law ;  nor  for  his  surreptitioualy 
conveying  his  shares  in  the  bank  to  a  third 
person,  by  means  of  blank  certificates  signed 
by  the  president,  and  deposited  in  the  cash- 
ier's hands,  though  he  had  previously  pledged 
the  shares  to  the  bank  as  security  for  the 
payment  of  his  note.  Mass,  Supreme  Ot 
1826,  Dedham  Bank  «.  Chickering,  4  Pieh, 
814. 

24.  The  surctieB  of  a  bank  cashier  are  not 
responsible  for  the  cashier's  embezzlements 
of  new  bille,  made  by  consent  of  the  direc- 
tors, and  intended  to  be  privately  kept  and 
surreptitiously  issued  by  him,  in  direct  vio- 
lation of  law ;  it  appearing  that  such  bills 
were  not  intended  to  make  a  part  of  the 
ostensible  fhnds  of  the  bank;  nor  to  be 
entered  on  the  books;  nor  to  be  noticed  in 
the  half-yearly  returns  to  the  governor  and 
council.  As  between  the  bank  and  the  surety, 
the  illegal  conduct  of  the  directors  is  bind- 
ing on  the  bank.    H, 

25.  Sureties  who  are  bound  for  the  fidelity 
of  an  agent  of  an  insurance  company  cannot 


be  held  liable  Ibr  an  embezzlement  by  the 
agent,of  the  funds  of  the  corporation  intrusted 
to  his  care  whUst  engaged  in  the  unlawful 
business  of  banking  for  the  corporation.  Mo, 
Supreme  Ct,  1847,  Blair  e.  Perpetual  In- 
surance €k>.  10  Mo,  609. 

26.  Where  a  statute  prohibited  any  bank 
firom  issuing  bills  puyoble  at  any  place  ex- 
cept at  the  bank,  and  a  cashier,  upon  receiv- 
ing bills  not  proved  to  have  been  issued 
after  the  statute  was  passed,  the  biUs  having 
been  paid  and  taken  up  by  another  bank  at 
which  they  were  made  payable,  put  them 
again  in  circulation  fbr  his  own  use, — Held^ 
that  such  acts  amounted  a  breach  of  his 
bond  for  the  fiiithful  performance  of  his 
duties,  for  which  his  sureties  were  liable. 
Masi,  Supreme  Ct,  1826,  Dedhum  Banke. 
Chickering,  4  Pick,  814. 

27.  if  a  cashier  permit  a  transfer  of  stock 
to  be  made  to  the  bank  beyond  the  amount 
permitted  by  the  charter,  he  and  hhi  sureties 
are  answerable  to  the  stockholders  on  his 
bond  for  any  loss  caused  thereby,  although 
such  transfer  was  authorized  by  a  resolution 
of  the  directon.  Pa,  Supreme  Ct,  1880, 
Bank  of  Washington  e.  Barrington,  2  Pa, 
27. 

28.  Where  an  ofilcer,  holding  his  position 
under  different  i^ypointments  with  several 
sets  of  sureties,  becomes  a  defaulter,  the  sure- 
ties on  the  bond  at  the  time  the  defalcation 
occurred  will  be  alone  liable.  Therefore, 
where  the  principal  in  a  bond  given  to  secure 
the  faithful  performance  of  his  duties  as 
teller  of  a  bank,  had,  previous  to  the  execu- 
tion of  the  bond  approiniated  moneys  of  the 
bank,  and  subsequent  to  the  giving  of  the 
bond  had  applied  moneys  received  to  wrong 
accounts  to  cover  up  his  defiilcation, — Mdd^ 
that  the  surety  was  not  liable  fbr  the  con- 
version committed  before  the  execution  of 
the  bond ;  and,  that  for  the  mere  misapplica- 
tion of  the  moneys,  eubsequently  received,  to 
wrong  accounts,  the  damages  to  the  bank 
could  be  only  nominal.  Mo.  Supreme  Ct, 
1867,  SUte  V.  Atherton,  40  Mo,  200. 

29«  —  In  respecft  to  tisM.  Where  an  act 
of  incorporation,  nnder  which  a  bond  is 
taken  to  secure  the  good  conduct  of  one  of 
the  officers  of  the  corporation,  is  limited  in 
its  duration  to  a  certain  period,  the  bond 
must  have  the  same  limitation.  The  exten- 
sion of  the  charter  beyond  the  period  of  its 
first  limitation  by  legislative  enactment,  does 


1Z0 


[  SECURITIES.] 


not  enter  into  the  contract,  and  cannot  en- 
large it  In  construing  such  a  bond,  the 
court  will  look  to  the  intention  of  the  parties 
at  the  time  of  its  execution,  and  the  contract 
will  be  expounded  as  the  law  vas  when  the 
contract  was  made.  Md,  Ct  of  Appeals^ 
1827,  Union  Bank  of  Maryland  v.  Ridgely,  1 
Edrr.  A  Q.  824,  48*^ ;  8.  P.  Ohio  Supreme  Ct, 
1826,  Thompson  «.  Young,  2  Ohio  {Ham.) 
884.  To  the  contrary,  Cire.  Ct.  D.  C,  1827, 
Union  Bank  of  Georgetown  v.  Forrest,  8 
CraneK  O,  Ct,  218;  N.  K  Superior  Ct.  1884, 
Exeter  Bank  v.  Rogers,  7  K  K  21. 

80.  Where  a  bond  is  giren  to  directors  of 
a  company,  who  are  chosen  yearly,  for  the 
fidelity  of  an  agent  of  the  company,  the 
obligors  are  liable  after  the  year  has  expired ; 
and  the  obligees,  though  out  of  office,  may 
maintain  an  action  on  the  bond.  U.  S.  Su- 
preme Ct.  1816,  Anderson  v,  Longden,   1 

Wheat.  85. 

81.  Where  the  term  of  office  in  a  corpora- 
tion is  limited  to  a  particular  period,  as  a 
year,  or  five  years,  and  the  person  appointed 
cannot  continue  in  office  for  a  longer  period 
without  a  new  appointment,  then  the  official 
bond,  if  nothing  appear  to  the  contrary,  is 
presumed  to  be  intended  to  be  confined  to 
the  particular  term;  and,  if  the  officer  be  re- 
appointed, there  must  be  a  new  bond.*  Jf. 
JEL  Superior  Ct.  1834,  Exeter  Bank  «.  Rogers, 
7  -y.  S  21 ;  Conn.  Supreme  Ct.  1869,  Welch 
«.  Seymour,  28  Conn.  887 ;  Pa.  Supreme  Ct. 
1864,  Manufacturers*  &c.  Co.  «.  Odd  Fellows 
Hall  Association,  48  Pa.  St.  446. 

82*  But,  when  an  office  is  hold  at  the  will 
of  those  who  make  the  appointment,  and  is 
not  limited  to  any  certain  term,  then  the 
bond  is  presumed  to  be  intended,  if  nothing 
appear  to  the  contrary,  to  cover  all  the  time 
the  person  appointed  shall  continue  in  office 
under  the  appointment  N.  H.  Superior  Ct. 
1884,  Exeter  Bank  «.  Rogers,  t  N.E,  21. 

88.  Where  a  bond  was  giyen  for  the  faith- 
fiil  performance  of  a  cashier's  duties,  **80 
long  as  he  should  continue  in  said  office,*' 
and  such  officer  was  duly  chosen  cashier 
several  times,  and  acted  as  such  ever  since 
his  first  election, — Held^  that  the  liabilities 
of  the  sureties  extended  to  a  breach  of  duty 


*  8m  this  rate  applied  when  the  bond  recited  the  con. 
tempUted  duration  of  the  prin<dpftl*s  offloe ;  notwithstand- 
ing the  wordf  of  the  bond  stlpolated  for  his  fidelity  so  I<mg 
as  he  should  "continue."  Arlington  «.  Herricke,  3  Sound, 
404;  Urerpool  Waterworks  Oo. «.  Atklnsoo,  6  Sael^  607. 


committed  nine  yean  after  its  date;  it  not 
appearing  in  the  bond,  nor  in  thechaiter, 
nor  in  the  regulations  of  the  bank,  that  his 
office  was  annual  Mom.  Supreme  Ct.  1825, 
Dedham  Bank  «.  Ohickering,  8  PteiL  835. 
Compare  Union  Bank  of  Maryland  «.  Ridgdy, 
1  Hwr.  &  G.  824;  State  Treasuxer  «.  Mann, 
84  VL  371, 

84.  In  1881,  a  cashier  of  a  banking  oa^ 
poration  was  appointed,  and  gave  bond,  un- 
der a  statute,  which  provided  that  a  cashier 
should  retain  his  place  until  removed  there- 
from, or  another  should  be  appointed  in  his 
place.  In  1882  he  was  re-appointed;  Imt 
gave  no  new  bond.  In  1836,  and  1837,  be 
was  guilty  of  delaults.  BefdL,  that  his  sure- 
ties were  liable  on  the  official  bond,  altboogh 
it  appeared  from  the  records  of  the  directors^ 
that  in  1^81,  and  also  in  1832,  such  casluer 
was  appointed  *^for  the  year  ensuing.^  Man. 
Supreme  Ct.  1841,  Amheist  Bank  «.  Boot,  % 
MeU.  622, 

85.  The  treasurer  of  a  mannfactnring  cor- 
poration was  directed  by  statute  to  be  cfaosea 
annually  and  to  hold  his  office  until  a  soo- 
cessor  should  be  chosen  and  qualified.  Bdi^ 
under  this  proyision,  that  the  sureties  on  the 
bond  of  such  officer  were  bound  only  for  the 
year  for  which  be  was  chosen,  and  f<Mr  such 
further  time  as  was  reasonably  sufficient  for 
the  election  and  qualification  of  hi  >  soooes- 
sor,  and  no  longer;  although  the  corporation 
might  fail  to  elect  at  their  next  annual  meet- 
ing. Mom.  Supreme  Ct,  1856,  Chelmsford 
Co.  v.Demarest,  7  Qray^  1.  8ee  alaoLexing- 
ton  &  West  Cambridge  R  R  Co.  r.  Elwdl, 
8  AUm,  871. 

86.  A  condition  which  pzoTides  for  a  ftith- 
ful  discharge  of  the  duties  of  an  office  *'*•  during 
the  term  for  which  he  has  been  elected,  and 
for  and  dining  such  further  time  as  he  may 
continue  therein  by  any  re-election  or  otbe^ 
wise,"  applies  only  to  defaults  during  con- 
tinuous holding  of  the  office,  and  does  not 
embrace  a  case  of  resumption  of  the  office 
after  having  ceased  to  hold  it  and  after  an- 
other person  has  exercised  ita  duties  upon  an 
election  and  qualification  therefor  be  giricg 
an  official  bond.  Maee^  Supreme  Ct.  IdGV 
Middlesex  &c.  Co.  e.  Lawrence,  1  AUa^  889. 

87*  No  action  can  be  maintained  agaiEst 
the  sureties  of  an  official  bond  of  the  caishier 
of  a  bank,  where  the  breaches  assigned  are 
all  for  unfaithfhlness  in  office  after  a  re-ap- 
pointment, and  after  the  girisg  and  aocqii- 
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«Bce  of  a  new  bond.    Me.  Supreme  Gt,  1843, 
Frankfort  Bank  «.  Johnson,  28  Me,  822. 

88.  In  respect  to  alterations  of  the  prin- 
cipaPs  contract.  Where  the  bond  recitea 
that  the  agent  is  employed  at  a  fixed  salary, 
and  the  sureties  bind  themselves  for  his 
fidelity  during  the  time  of  his  continuance 
in  "  such  agency,^^  they  are  released  from  re- 
sponsibility by  changing  his  compensation 
to  an  nncertain  one — ^.  g,  commissions  on 
sales, — ^without  the  sureties*  consent.  Exeh, 
1854,  Northwestern  Railway  Co.  x>.  Whinray, 
10  EauA.  77 ;  26  Mug,  L.  <fe  JEq,  488 ;  28  Law 
J,  N.  8.  Exch.  261. 

89.  A  bond,  given  to  a  manufacturing 
company  was  conditioned  that  A.  should  act 
faithfully  as  agent  for  the  corporation  in 
selling  their  hats,  while  he  should  be  agent  and 
should  account  and  pay  over  on  demand.  He 
received  a  commission  on  the  sales,  and  guar- 
antied them.  A  few  years  afterwards,  the 
company  voted  to  give  up  their  store,  and 
mU  the  imperfect  hats  on  hand,  at  auction. 
A.  then  agreed  to  deliver  hats  to  the  proprie- 
ton,  in  cases,  at  his  own  store,  and  keep 
the  books  of  the  company,  and  was  to  be 
supplied  by  them  with  hats,  at  the  wholesale 
price,  to  retail,  ffeldy  that  the  bond  did  not 
cover  the  acts  of  A.  under  the  new  arrange- 
ment. Mass.  Bupreme  Ct.  1824,  Boston  Hat 
Hanufl  Co.  v.  Messinger,  2  Pieh,  228. 

40.  Inabondforthefaithfol  discharge  of 
the  daties  of  an  agent  of  a  bank,  it  was  pro- 
vided **  that  he  should  have  no  other  busi- 
ness of  any  kind,  nor  be  connected  in  any 
shape  with  any  trade,  &c.,  nor  be  security 
for  any  individual  or  copartnery  in  any  manner 
of  way  whatsoever."  The  bank  subsequently, 
without  the  knowledge  of  the  sureties,  in- 
creased the  salary  of  the  agent,  he  undertak- 
ing to  bear  one-fourth  part  of  all  losses 
wMch  -might  be  incurred  by  his  discounts. 
MMy  that  this  was  such  an  alteration  of  the 
contract,  and  of  the  liability  of  the  agent, 
that  the  sureties  were  discharged,  notwith- 
standing the  loss  arose,  not  from  discounts, 
but  from  improper  conduct  of  the  agent 
H.  of  Lords,  1850,  Bonar  t.  Macdonald,  1 
JSng.  L.  &Eq,l\  14  Jur.  1077. 

41 4  A  penal  bond  was  given  to  a  railroad 
company,  conditioned  for  the  Mthful  per- 
fbimance  of  the  duties  of  a  ticket  and  freight 
agent,  at  a  certain  station  of  the  road,  so  long 
as  he  should  hold  the  same.  At  the  date 
and  delivery  of  the  bond,  the  station  was  a 


I  second  class  station,  but  the  company  subse- 
quently made  it  a  first  class  station.  At  the 
latter  a  greater  amount  of  freight  was  paid 
than  at  the  former  stations,  but  the  duties  of 
the  ticket  and  freight  agent  were  the  same  at 
both,  viz.:  to  receive  all  sums  payable  at  bis 
station  both  for  freight  .and  passengers. 
Heldy  that  the  change  of  the  regulations  of 
the  company  by  which  this  was  made  a  first 
class  station,  did  not  discharge  the  sureties 
on  the  bond.  Md.  Ct.  of  Appeals^  1859, 
Strawbridge  v.  Baltimore  &  Ohio  R.  R.  Co. 
14  Md.  860. 

42.  In  a  suit  against  the  principal  of  a 
cashier^s  bond,  it  does  not  constitute  a  sufil- 
cient  defence,  that,  since  the  bond  was  given, 
the .  capital  of  the  bank  has  been  increased ; 
since  the  cashier^s  duties  are  no  more  altered 
or  increased  by  such  augmentation  of  the 
capital,  than  by  an  increase  of  the  deposits. 
Dd.  Superior  Ct.  1840,  Bank  of  Wihnington 
&  Brandywine  v.  Wollaston,  8  Harring,  00  ; 
N.  J.  Supreme  Ct.  1847,  Morris  Canal  &  Bank- 
ing Co.  V.  Van  Vorst,  1  Zalr.  100. 

^48.  nefenoes  to  sureties.  Where  the  bond 
of  a  cashier  is  given  to  secure  a  bank  against 
previous  delinquencies,  the  fact  that  he  is 
already  a  defaulter,  known  to  the  president 
and  directors,  but  not  communicated  to 
the  surety,  will  discharge  the  surety.  Me.  Bij^ 
preme  Ct.  1855,  Franklin  Bank  «.  Stevens,  89 
Me,  632 ;  Franklin  Bank  v.  Cooper,  Jd.  542; 
Pa.  Supreme  Ct,  1866,  Wayne  v.  Commercial 
National  Bank,  52  Pa.  St.  843. 

44.  But  where  the  bank  has  no  reason  to 
suspect  a  teller,  and  there  is  no  request  by 
the  surety  to  investigate  his  accounts,  an  omis- 
sion by  the  bank  to  make  such  investigation 
will  not  discharge  the  surety.  Pa.  Supreme 
Ct.  1866,  Wayne  v.  Commercial  National 
Bank,  52  Pa.  St.  848. 

45.  In  an  action  by  an  insurance  company 
against  the  sureties  of  its  agent,  who  gave 
a  bond  conditioned  for  his  duly  accounting 
and  paying  over  to  the  company,  the  moneys 
received  by  him  for  the  company,  the  &ct 
that  the  plaintiff  took  the  bond  in  pursu- 
ance of  a  uniform  custom,  fraudulently  con- 
cealing from  the  smreties  that  the  agent  was 
at  the  time  a  defaulter  to  the  company,  con- 
stitutes no  defence,  if  there  is  no  allegation 
that  the  bond  was  executed  at  the  solicita- 
tion of  the  company,  or  its  officers,  or  that 
the  sureties  had  applied  to  them  for  informa- 
tion concerning  the  accounts  of  the  princi- 
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paL     WU.Bupreme  OK.  1864,  ^tna  Life  Inft. 
Co.  «.  Mabbett,  18  ITu^^GT. 

46.  The  culpable  neglect  of  the  directors 
and  agents  of  a  bank  to  make  frequent  ex- 
aminations of  the  aflfairs  of  the  bank,  to  count 
the  money,  and  generally  to  watch  over  its 
concerns,  according  to  the  direction  of  the 
by-laws,  is  no  defence  to  tiie  sureties  of  its 
cashier  in  a  suit  on  an  official  bond.  The 
negligence  of  one  agent,  or  set  of  agents, 
cannot  deprire  the  corporation  of  its  remedy 
for  the  default  of  another  agent.  Jfost.  Su- 
preme Ct.  1841,  Amherst  Bank  «.  Boot,  2  Mete, 
622 ;  B.  R  JT.  J,  Supreme  Ct.  1847,  Honis 
Canal  &  Banking  Go.  «.  Yan  Yorst,  1  Zalfr. 
100 ;  Mo.  Supreme  Ct.  1867,  State  «.  Atherton, 
40Jro.209;  Cire.  Ct.D.  a  1827,  Union  Bank 
of  Georgetown  v.  Forrest,  8  Crenudk  C.  Ct. 
£18.  Compare  Taylor  «.  Bank  of  Koitucky, 
2  /.  /.  Manh.  568. 

47.  Mere  delay  of  private  persons  or  offi- 
cers of  a  corporation  to  call  their  debtor  to 
account  does  not  discharge  the  surety. 
Though  a  corporation  neglect  for  seven  years 
to  call  its  treasurer  to  an  account,  when,  by 
its  by-laws,  he  was  bound  to  account  every 
six  months,  the  sureties  in  his  bond  are  not 
thereby  discharged.  [10  East,  8S ;  7  Johns. 
888.]  N.  Y.  Supreme  Ct.  1885,  Albany  Dutch 
Church  V.  Yedder,  14  Wend.  165. 

48.  Neglect  on  the  part  of  municipal  of- 
ficers to  enforce  the  collection  of  the  taxes 
and  the  paying  over  of  the  money,  until 
some  time  after  the  expiration  of  the  year,  or 
to  take  the  tax  bills  "from  the  collector,  will 
not  release  the  suietiesonthe  collector's  bond 
Me.  Supreme  Ct.  1861,  Inhabitants  of  Bead- 
field  «.  Bhaver,  50  Me.  86. 

49*  In  order  to  charge  a  cashier's  sureties 
it  is  not  necessary  to  give  them  notice  of  his 
defaults;  and  retaining  him  in  office  after 
knowledge  of  his  de&lcation,  does  not  ex- 
cuse his  sureties  from  liability  for  previoui 
defeulta.  Jf.  J.  Supreme  Ct.lS2i,&t^teB9Jik 
at  Elizabeth  v.  Chetwood,  8  MaUt.  1. 

50.  Where  a  cha^rtcr  was  ft>rfeited  by  a 
cashier's  omission  to  forward  to  the  Btate 
tveasui^  duties  on  dividends,  and  by  a  sub- 
sequent statute  the  ehart|r  was  *'  revived  and 
continued  in  as  full  force  and  ample  a  manner 
as  if  no  foxfoitipre  had  taken  place,'' — Sdd, 
that  his  sureties  were  tkot  liable  for  his  de- 
faults after  the  passing  of  that  statute.  Pa. 
Supreme  Ct.  1880,  Bank  of  Washington  p. 
Banington,  2  Fa.  27. 


51.  Where  a  bank,  pursuant  to  its  by-laws, 
required  the  cashier  to  renew  his  bond,  and 
the  order  requiring  the  renewal  provided  tbaX 
the  previous  bond  should  not  be  impaired, 
until  given  up  to  be  canceled, — EM,  that  the 
first  bond,  remaining  uncanceled,  continued 
in  force  as  security  to  the  bank,  until  the 
second  was  executed.  Ky.  Ct.  of  Appeale^  1824, 
Pendleton  f>.  Bank  of  Kentucky.  1  T.B.MeKr. 
171. 

68*  Taking  the  principal's  note  for  his  in- 
debtedness, and  thereby  extending  his  time, 
is  a  discharge  of  the  sureties ;  but  it  must  ap- 
pear that  the  note  was  accepted  in  full  satis- 
factioa  Hf.  J,  Supreme  Ct.  1847,  Morris 
Canal  &  Banking  Co.  e.  Yan  Yoist,  1  Z^. 
100. 

U.  When  they  are  estopped.  The  sureties 
upon  a  bond  given  to  an  insiutmce  company 
for  the  faithful  performance  of  the  duties  of 
an  agent,  will  be  estopped  in  an  action  on 
the  bond,  from  showing  that  the  agency  un- 
der which  the  breach  of  the  bond  was  claim- 
ed to  have  been  committed,  was  different 
from  that  described  in  their  own  instrument 
Conn.  Supreme  Ct.  1857,  Washington  Co.  Ins. 
Co.  V.  Colton,  26  C<mn.  42. 

64«  Where,  in  debt  on  a  cashier's  bond,  the 
defendent,  on  oyer,  set  forth  a  bond  vhich 
recited,  that ""  C.  is  cashier,"— J302<2,  that  he 
was  estopped  from  denying  the  fact  of  C.'s 
being  a  cashier,  properly  appointed  and  quali- 
fied for  all  the  purposes  of  the  suit  N.  J. 
Supreme  Ct.  1824,  State  Bank  at  Elizabeth  «. 
Chetwood,  8  EaUt.  1. 

65  •  Where  an  officer  of  a  municipal  corpo- 
ration gave  h:s  official  bond  with  sureties, 
wliich  bond  recited  that  he  had  been  ^point- 
ed collector  of  assessments  for  street  inqiroTe- 
ments,  with  condition  that  ^  he  should  well 
and  truly  pay  to  the  treasurer  of  said  city  til 
moneys  which  he  might  coUeet  or  receive  as 
such  collector,"  drc.,^  A2tf,  that  the  sureties 
were  estopped  from  denying  that  such  officer 
was  de  facto  a  collector  of  assessments,  and 
their  liability  to  pay  over  what  he  had  col- 
lected waaoo-extensive  with  hi&  If.  J.  Supreme 
Ot.  1862,  Mayor  &c  of  Hoboken  v.  Harrisoo, 
80  JV.  J.  Law  (1  Ffwui,)  78. 

5e.  When  thoeorponrtion  i$  estopped.  A 
corporation  is  not  o^opped  from  maintain- 
ing an  action  upcm  their  treasurer's  bond  by 
having  aooepted  a  report  of  an  auditing 
committee  who  had  approved  his  acooonts, 
and  by  maldng  a  repcHrt  founded  thereon  to 
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the  legislature.  Mast,  Supreme  Ct,  1864, 
Lexington  «.  West  Gsmbridge  B.  B.  Co.  «. 
Elwell,  8  AKm  871. 


SBMnfARTTS. 

1.  TakiBg  bequest.  The  trosteeft  of  an 
incorporated  theological  seminary  being  de- 
clared, by  the  charter,  to  be  capable  of  tak- 
ing and  holding  real  and  personal  property 
and  managing  the  same  for  the  benefit  of  the 
institution,  yiz.,  the  education  of  pious 
young  men  for  the  gospel  nyinistiy ,  the  char- 
ter also  proTiding  for  the  appointment  of 
tuton  and  professors,— may  take  a  bequest 
for  the  purpose  of  endoidng  a  professorship. 
iV:  r.  Ct  o/AppeaU,  1857,  Auburn  Theotogi- 
eal  Seminary  v.  Kellogg,  16  if.  T.  83. 

2.  BemeTiiig  pr0P&9Mr*  As  to  what  are 
Bufficient  grounds  to  warrant  the  trustees  of 
a  theological  senunaiy  in  removing  a  pr»- 
fessctf,  and  what  prooeedings  should  be  had 
to  accomplish  the  removal, — see  3IurdoGk*s 
Appeal,  7  Piek  808;  Murdock  9.  Phillips 
Academy,  13  Pick.  244. 

Compare  also  the  titles  of  other  Edtieatien- 
id  Corporotioiifl  ;  such  as  Academies;  C6i>- 
ijaeBs;  School  DwrBictA, 


SSBVANTS. 

1.  Who  is  a  ^  servant.''  The  secretary  of 
a  corporation,  being  an  officer  or  agent  of 
the  company,  is  not  a  '*  servant  '^  within  the 
meaning  of  a  statute  (e.  g,  K.  Y.  Laws  of 
1848,  ch.  54,  {  18),  declaring  stockholders 
liable  for  debts  owing  from  certain  corpora- 
tions to  their  laborers,  servants  and  appren- 
tices, for  services  performed  for  such  corpora- 
tions. The  scope  of  such  a  statute  is  to 
protect  those  engird  in  manual  labor.  JIT. 
T.  Ct,  of  Appeals,  1£C8,  Coffin  v.  Reynolds, 
87  JV.  r.  640.  To  the  contrary  was,  JV.  T. 
Supreme  Ct  1864,  Richardson  v,  Abeudroth, 
48  Bafi>.  162. 

2.  One  who  was  employed  by  a  manufac- 
turing company  to  perform  a  variety  of  ser- 
yices  ;  who  was  an  overBeer  and  yet  worked 
with  the  men;  worked  m  the  mills  of  the 
company,  and  had  a  general  supervision  of 
their  business  and  kept  their  books, — Eeld^ 
entitled  to  recover  against  stockholders  as  a 
$erva7U  of  the  company,  under  the  statute 


above  mendoned.  The  word  ^^aborer'*  in 
such  a  provision  must  probably  be  restricted 
to  mean  manual  work,  but "  servant,"  cannot 
be  confined  to  a  mere  menial  service.  ^'  La- 
borer '*  is  more  distinctive  than  ^  servant," 
and  embraces  a  smaller  class;  the  former 
comprehending  such  only  as  perfonn  labor 
with  their  bands^Vhile  the  latter  includes 
also  sudi  as  do  menial  services.  The  plain- 
tiff was  both  a  laborer  and  a  servant ;  much 
that  he  did  was  manual  and  some  of  it  me- 
nial. If.  r.  Superior  CU  1805,  Hovey «.  Tern 
Broeck,  8  BdbU  816. 

8.  A  persotti  employed  by  a  covporation  as 
its  civi]  engineer  and  trayeling  agent,  at  a 
fixed  salary,  is  a  servant  of  the  corporation, 
within  the  meaning  of  an  act  making  stock- 
holders liable  for  debts  due  to  their  servants, 
A  state  of  subordination  to  the  commands  of 
those  tmder  whose  direction  and  authority 
one  is  acting,  constitutes^  the  relation  of 
master  and  servant.  N,  T.  Supreme  CtAS%7^ 
Williamson  v.  Wadsworth,  49  Jkgrb.  294. 

4.  A  constdting  en^^neer  is  not  a  laborer 
or  operative  within  a  charter  rendering 
stockholdtfs  individually  liable  to  such  serv- 
ants. K  T.  Supreme  Ct  1862,  Ericsson  «. 
Brown,  88  Bctrb.  800. 

5.  That  a  contractor  is  not  a  servant, — see 
Aikin  fr.  Wasson,  24  j!f.  F.  481. 

6.  That  a  drover  traveling  in  a  freight 
train  of  a  railroad  company  with  his  live 
stock,  without  paying  any  fare  other  than 
what  was  included  in  the  amount  of  freight 
paid  on  his  stock,  is  not  an  employee  or  serv- 
ant of  the  railroad  company, — see  Flinn  v, 
Philadelphia,  Wilmington  &  Baltimore  B. 
B.  Co.  1  JSintst  469. 

7.  The  servants  of  a  contractor  for  the 
construction  of  a  work  are  not  the  servants 
of  the  company,*  within  the  maxim,  reepoTi" 
deat  euper  ier.  And  it  is  not  enough  to  charge 
the  company  with  their  negligence  in  the 
manner  of  burning  rubbish,  that  the  contract 
provided  that  it  should  be  removed  or  burned 
as  the  company's  engineer  should  direct,  and 


*  A  day  laborer  upon  defendant*!  railroad,  employed  by 
a  foreman,  bui  upon  an  understanding  with  the  company, 
that  If  at  any  time  after  the  expiration  of  hla  regular  hours, 
he  ahould  lee  anything  amise,  he  should  attend  to  it  and  be 
allowed  extra  tlm^  therefor,  took  down  a  pair  of  bars,  and 
neglected  to  put  them  up,  by  which  cattle  etroyed  on  the 
road.  A  finding  that  be  was  the  ferrant  of  the  company 
to  put  up  the  ban,  and  that  they  were  liable  for  his  neglect, 
wae  raetalned,  though  questioned.  I/.  Y.  Supreme  CL 
1800, Chapman «.  N.  T.  Central  R.  E.  Co.  St  JBarb.  SOS, 
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that  he  directed  it  to  be  burned.  lovta  Su- 
preme Ct  1867,  Callahan  «.  Burlington  & 
Missouri  River  B.  R  Co.  23  Ima,  562. 

8.  Liability  for  flerrants' neglect.  A  rail- 
road corporation  is  liable,  as  a  common  car- 
rier, for  delay  in  delivering  goods,  although 
the  delay  was  caused  purely  by  the  act  of 
their  employees, — e.  g,  by  a  general  strike  of 
the  engineers,  &c.  The  fidelity  of  their 
servants  is  at  the  risk  of  the  employers.  N. 
Y.  Supreme  Ct,  1857,  Blackstock  «.  N.  Y.  & 
Erie  R.  R.  Co.  1  Bomt,  77, 

9«  —  or  act.  A  corporation  is  responsible, 
ordinarily  for  the  consequences  resulting  to 
others  from  the  negligence  or  want  of  skill  with 
which  its  employees  do  its  business.  But  a  will- 
ful and  mal  icious  trespass  of  a  servant  not  com- 
manded or  ratified  by  the  corporation,  but 
perpetrated  to  gratify  the  private  malice  of 
the  servant,  under  mere  color  of  discharging 
the  duty  which  he  has  undertaken  for  his 
principal,  gives  no  right  of  action  against 
the  corporation.  But  if  the  act  of  the  serv- 
ant was  necessary  to  accomplish  the  purpose 
of  his  employment,  and  was  intended  for 
that  purpose,  then  it  was  implied  in  the  em- 
ployment, and  the  corporation  is  liable, 
though  the  servant  may  have  executed  it 
willfully  and  maliciously.  Ind,  Supreme  Ct, 
1866,  Evansville  &  Crawfordsville  R.  R.  Co. 
c.  Baum,  26  Ind.  70. 

10.  —  for  iujary  to  fellow  servants.  The 
rule  of  the  law  of  master  and  servant,  that  a 
master  is  not  liable  to  one  servant  for  an  injury 
sustained  through  a  neglect  of  duty  on  the 
part  of  a  fellow  servant  (no  fault  on  the  part 
of  the  master  appearing),  applies  to  servants 
of  corporations.  Me,  Supreme  Ct,  1857, 
Carle  v.  Bangor  &c.  R.  R  Co.  43  Me,  260; 
Mass.  Supreme  Ct,  1842,  Farwell  «.>  Boston  & 
Worcester  R  R.  Co.  4  Mete,  49 ;  Ohio  Su- 
preme Ct,  1858,  Whaalan  v.  Had  River  &c.  R 
R  Co.  8  Ohio  St,  240.  And  sec  Coon  t,  Syra- 
cuse &  Utica  R  R  Co.  6  N,  T,  (1  Sdd,)  492  ; 
6  Barb,  281 ;  Cannon  r.  Rowland,  84  Oa, 
422 ;  Louisville  &  Nashville  R  R  Co.  v,  Col- 
lins, 2  IhLv,  114 ;  Flinn  t.  Phila.  &c.  R.  R  Co.  1 
Houst,  400 ;  Murray  v.  South  Carolina  R.  R 
Co.  1  MeMuU.  885 .  Compare  Haynes  «.  East 
Tennessee  &  Georgia  R  R  Co.  8  Coldw,  222. 

11.  Where  a  common  laborer  on  a  railroad 
was  injured,  while  riding  on  a  gravel  train  to 
Ids  place  of  labor,  by  a  collision  caused  by 
the  negligence  of  the  company's  servants  in 
charge  of  the  train, — Eeld,  that  no  action 


would  lie  against  the  company  therefor,  al- 
though both  servants  were  not  in  a  common 
employment  Mass,  Sftpreme  Ct,  1852,  Gill- 
shannon  V.  Stony  Brook  R  R  Corp.  10  CvJl 
228. 

12,  A  manufacturing  corporation  which 
lays  out  and  maintains  a  street  upon  its  own 
land  contiguous  to  its  mills,  and  builds 
boarding  houses  thereon,  for  the  use  of  its 
operatives,  is  not  liable  in  damages  for  injoi^ 
ies  sustained  by  one  of  these  operatives  by 
reason  of  a  defect  in  such  street  >  Masi.  S«- 
preme  Ct,  1866,  Palmer  v,  Lawrence  'Msaai 
Co.  12  AUen,  69. 

13.  The  rule  that  a  corporation  is  not 
liable  for  an  injury  to  a  servant,  resnltisg 
from  the  negligence  of  a  fellow  servant,  does 
not  apply  where  the  servant  was  not,  at  the 
time  of  the  ii\jury,  acting  in  the  service  of 
the  master.  In  such  case,  the  servant  in- 
jured is  substantially  a  stranger,  and  entitled 
to  all  the  privileges  he  otherwise  would  hare 
had.  It  is  no  objection  to  a  reoovety  in  sodi 
action,  that  the  servant  injured  was  improp- 
erly absent  without  leave,  if  he  wos  received, 
without  objection,  by  the  conductor,  on  boaid 
the  train  on  which  the  accident  oocuned; 
nor  is  the  fact  that  he  was  riding  m  the 
baggage  car  with  the  knowledge  of  the  con- 
ductor, or  riding  fi«e,  allhough  he  might  or 
would  not  have  been  injured  if  he  had  re- 
mained in  the  passenger  car.  [1  Am.  Raihr. 
Cas.  668,  note ;  14  How.  U.  S.  468.]  Tsml 
Supreme  Ct.  1869,  Washburn  «.  Nashville  A 
Chattanooga  R  R  Co.  8  Head,  688. 

14*  The  rule  that  the  principal  or  master 
is  not  liable  to  his  agent  or  servant  for  an 
iigury  inflicted  through  the  negligence  of 
another  servant  employed  in  the  same  genersl 
business,  applies  only  where  the  injury  hap- 
pened without  any  actual  &ult  of  the  prin- 
cipal or  master,  either  in  the  act  which 
caused  the  injury,  or  in  the  selection  and 
employment  of  the  agent  by  whose  fanit  it 
happens.  Where  the  fireman  on  a  locomo- 
tive was  injured  by  the  explosion  of  the 
boiler,  which  was  defective  and  dangerous, 
— Held^  that  the  railroad  corporation  wen 
liable  for  the  injury,  if  they  knew  the  condi- 
tion of  the  boiler,  it  not  being  shown  tbaf 
its  condition  was  known  to  the  plaintiff 
also.  JV.  T,  Ct,  of  AppealSy  1858,  Ke^;an  e. 
Western  R  R  Co.  8  N,  T,  (4  Seid,}  175;  & 
P.  K  T,  Supreme  Ct,  1855,  McMillan  r.  Sarsr 
toga  &  Washmgton  R  R  Co.  20  Bar^  449; 
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1858,  Wright  «.  N".  T.  Central  R  R  Co.  28 
Barb,  80 ;  Man,  Supreme  Ct,  1842,  Farwell 
«.  Boston  &  Worcester  R  R  Co.  4  Mete,  49, 
67.  To  the  contrary  effect,  N.  T,  Supreme  Ct. 
1857,  Byron  u.  N.  Y.  State  Printing  Telegraph 
Co.  26  Barb,  89. 

15.  BemeTolof  senrants.  That  mere  s^r- 
vanU  of  a  corporation  are  not  liable  to  be 
remoYed  by  the  coorta  u::on  quo  warranto^ — 
see  Commonwealth  «.  Dearborn,  15  Maes.  125. 

For  the  rules  relative  to  Agents  and  Offi- 
cers of  corporations,  see  Aoekts  ;  Officbbs  ; 
also  titles  of  the  various  officers. 


STATES. 

1.  That  the  United  States  may  be  deemed 
a  corporation, — see  United  States  f>,  Hillegas, 
8  Waeh,  C.  Ct,  78. 

2,  States  of  the  Union.  The  individual 
States  having  submitted  their  interfering  ter- 
ritorial claims  to  the  judiciary  of  the  United 
States,  are,  in  respect  to  those  rights,  to  be 
deemed  to  have  ceded  their  sovereignty  to 
the  United  States,  and  to  be,  so  &r,  consid- 
ered as  corporations.  The  right  of  a  State 
to  grant  lands  so  situate,  must,  therefore,  be 
judged  by  the  same  rules  of  common  law  as 
the  rights  of  other  persons ;  so  that  a  con- 
veyance of  the  lands,  if  adversely  held,  is 
void.  N,  Y.  Ct.  of  ErroTiy  1800,  Woodward 
e.  Janes,  2  Johm,  Ca$,  417..  Followed,  2f,  Y. 
SupreTM  Ct  1800,  Whitaker  «.  Cone,  Id,  68. 
And  see  Belding  v,  Pitkin,  2  Cai,  147. 

H*  That  other  States  are  entitled,  as  corpo- 
rations, to  institute  suits  in  the  courts  of 
Mississippi,— see  Hines  v.  State  of  North  Car- 
olina, 10  Smed.  <£  Jf.  629. 

4«  A  foreign  repnblie  may  maintain  an 
action  in  the  courts  of  the  State  of  New 
York,  in  the  name  by  which  it  is  known  as 
a  State,  if.  Y.  Superior  Ct.  1856,  Republic 
of  Mexico  V.  De  Arangoiz,  5  Buer^  684. 


STEAMBOAT  COMPANIES. 

1*  Liability.  Steamboat  companies  are 
liable  as  common  carriers.  Ala.  Supreme  Ct. 
1866,  Boon  «.  Steamboat  Belfast,  40  Ala,  N, 
B.  184.  Compare  Cox  «.  Peterson,  80  Ala. 
JV.  S,  608 ;  Hibler  v.  McCartney,  81  Id.  501. 

2,  The  charter  of  a  steamboat  company 
provided  that  its  members  should  be  indi- 


vidually liable  as  carriers  for  all  goods,  wares, 
and  merchandise  delivered  to  the  agents  of 
the  corporation.  Htld^  that  this  did  not,  in 
itself,  make  them  liable  for  bank  bills  deliv- 
ered to  the  captain  of  their  boat;  tbe  com- 
pany having  always  reftised  to  carry  money.*  * 
jy.  Y,  Ct.  of  Ehror$y  1880,  Sewall  «.  Allen,  6 
Wend,Z&!i, 


STOCK. 


CnUfl  tlila  etnbracef  matten  relating  to  the  capital  consid- 
ered with  reference  to  the  9hareholder».  It  includes 
the  natnre  of  sharei  in  a  cafdtal,— the  power  of  a  cor- 
poration to  Increase  or  diminish  the  number  of  sharee, 
and  to  hold  shares  of  its  own  stock, — the  certificate 
which  represents  stock, — Its  issue,  negotiability,  transfer, 
and  withdrawal, — the  apportionment  of  stock  among  sub- 
scribers,— the  remedies  within  tbe  admlnbtratlon  of  the- 
corporation  to  enforce  payment  for  stock,  «.  g.^  by  for- 
feiture,~and  the  lien  of  a  corporation  upon  stock  for  a 
debt  due  firom  a  shareholder.  But  the  power  of  a  cor- 
poration to  require  payment  of  subscrI|rtlons  for  stock, 
is  under  Scbsciiftioxb  ;  and  its  power  to  assess  Its  stock- 
holders, is  under  AnssiCBifTa.  And  matters  relating  to 
the  capital  as  towards  tk^  toverelgn  jmhmt  ;— a  g.  hov 
it  must  be  paid  in  and  InTcsted,  are  under  GAnriJu] 

L  Natubb  and  ownership. 

IL  Issue  and  bubrender. 
in.  Enforcing  payment. 
rv.  Rights  op  Holders. 

V.  Transfer. 

1,  General  Bight  of. 

2.  Neceeeary  formalitiee 
8.  Effect  of  transfer, 

VT.  Corporate  duty. 
Vn.  Lien  of  the  corporation. 
YlU.  CJontracts  for  bale  of  stock. 
IX.  Measure  of  damages. 
X  Pledges  and  mortgages. 

I.  Natube  and  Ownebship. 

1.  Meaningr  of  the  term.  .  Stock  (as  nsed 
in  reference  to  a^  corporation),  when  it  means 
any  thing  else  than  the  capital  of  a  coipora- 
tion,  can  refer  to  nothing  else  than  the  m» 
terests  of  the  shareholders  or  individnals. 
Such  interests  are  called  '*  stock  ;^'  and  the 
sum  total  of  them  is  appropriately  enough 


*Where  gold  dust  was  received  on  board  a  steamboat, 
with  express  notice  from  the  clerk  of  the  boat,  that  he 
would  reeeWe  it  only  upon  condition  that  no  charge  was  to 
be  made,  and  no  responsibiUt j  Incnned,  and  stolen  from 
the  boat,  without  any  negligence  on  the  part  of  its  ofBcers, 
-^rieid^  that  the  owners  were  not  liable.  Col.  Supreme  Ct. 
1850,  Fay  t.  Steamer  New  World,  1  Oak  84& 
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called  the  stock  of  a  corporation.  People  d. 
Commissioners  of  Taxes,  38  N,  F.  192,  220. 

2.  The  profits  and  sorpltu  funds  of  a 
bank,  whenever  they  may  hare  accrued,  are, 
until  separated  iVom  the  capital  by  the  de- 
claring of  a  dividend,  a  piart  of  the  stock 
itself,  and  will  pass  with  the  stock  under 
that  name  in  a  transfer  or  bequest.  Conn^ 
Supreme  Ct.  1867,  Phelps  v.  Farmers'  &  Me- 
chanics' Bank,  26  Oann,  260. 

8.  If  the  charter  of  a  corporation  set 
apart  a  fimd  as  capital,  out  of  which  debts 
are  to  be  paid,  it  amounts  to  a  contract  with 
those  who  become  creditors  on  the  faith  of 
it,  that  the  fimd  shall  not  be  withdrawn  and 
appropriated  to  the  use  of  the  owner  or 
owners  of  the  capital  stock.  [1  How.  811 ; 
2  Id.  608.]  U.  8.  Supreme  Ct  1858,  Corran 
t.  Arkansas,  15  Ebw.  804;  8.  P.  IT,  8,  Cvre, 
Ct,  (Me.)  1824,  Wood  v.  Dmnmer,  8  Mae, 
808. 

4.  A  purchase  of  all  the  stock  of  a  cor- 
poration by  two  persons  jointly,  does  not 
dissolve  the  corporation,  nor  render  th^m 
joint  tenants,  tenants  in  common,  nor  part- 
ners. They  become,  or  remain,  corporators. 
Mai$,  Supreme  Ct  1838,  Russell  v.  M'Lellan, 
14  Pick.  68. 

5.  Hatnre  of  the  property.  Shares  in  in- 
corporated companies  holding  land  for  the 
purposes  of  their  business,  such  as  canal, 
waterworks,  and  gas  companies,  are  not  "  an 
estate  or  interest  in  land  "  within  the  moil- 
main  act,  notwithstanding  there  is  no  clause 
in  their  acts  declaring  the  shares  to  be  per- 
sonal property.  Chancery^  1855,  Edwards  «. 
Hall,  6  DeOex,  Jf.  &  G.li\  35  Eng,  L,  <g  Eq, 
433;  Exch.  1886,  Bligh  «.  Brent,  2  Tou. 
d  C,  Exch.  294.  And  see  Tippetts  t?  Walker,  4 
Mass,  5U5 ;  Bradley  v.  Holdsworth,  8  Mees,  <£* 
W.  422 ;  1  Horn.  <fc  K  156 ;  Mercer  v,  Lach- 
mere,  2  Deae.  837 ;  Thompson  9.  Thompson, 
13  Law  J,  N.  8.  Chan.  455. 

0.  By  the  deed  of  a  joint  stock  company 
it  was  declared  "that  all  the  property 
thereof  should  always  be  considered  personal 
estate."  A  shareholder,  by  his  will,  gave  his 
shares  to  trustees  to  invest  the  proceeds  in 
securities  for  the  benefit  of  certain  charities. 
At  this  time  the  property  of  the  bank  con- 
sisted of  freehold  and  copyhold  heredita- 
ments, &c.  Hddj  that  the  bequest  was  good) 
and  not  void  for  mortmain.  Chancery^  1853, 
Myers  «.  Perigal,  17  Eng.  Law  &  Eq.  109 ;  17 
Jur.  145 ;  22  Law  J.  N.  8.  Ch.  481. 


7«  Where  lands  aie  vested  in  the  Individ* 
ual  shareholders,  and  the  management  is 
only  in  the  corpontton,  the  shares  are  real 
estate.  See  Drybntter  e.  Bartholomew,  % 
P.  Wme.  127;  Weekley  v.  Weekley,  2  Tcu. 
A  C.  Exeh.  281,  note. 

8.  Stock  considered  as  a  chose  in  action. 
Rex  «.  Capper,  6  Prioa,  217. 

0.  Shares  in  railroad  companies  ore  penonal 
property.*^  Ohio  Supreme  Ct.  1853,  Johns  v. 
Johns,  1  Ohio  St.  850.  To  the  contrsiy  was 
Price  «.  Price,  6  Danet,  107 ;  Welles  «.  Gowlca, 
2  Conn.  667. 

10.  The  shares  of  railway  companies  are 
regarded  as  personal  estate,  and,  as  such,  are 
not  within  the  meaning  of  the  mortmain  act; 
but  mortgages  of  the  undertakings  and  the 
tolls  proceed  from  the  corporation  direcfiy, 
and  are  an  incumbrance,  within  the  act,  oa 
the  tolls  and  the  land  itself  from  which  the 
tolls  are  obtained.  F.  Chan.  Ct  lasi,  Asb- 
ton  V.  Langdale,  4  Eng.  L.  A  Eq.  SO -y  20  Law 
J.  If.  8.  Ch.  234. 

11.  Shares  in  the  stock  of  a  corporation 
are  personal  property  and  choses  in  action, 
or  of  the  nature  of  choses  in  actjon.  R  1. 
Supreme  Ct  1887,  Arnold  v.  Rng^lea,  IRL 
165. 

12.  Where,  by  a  judgment  in  partitioii, 
certain  shares  in  the  stock  of  a  corporation 
were  set  off  to  the  husband  and  wife,  in  her 
right,  the  shares  having  come  to  the  wife  by 
devise  previous  to  marris^, — Hdd^  that  the 
judgment  only  suspended  her  power  over 
them,  during  her  husband's  life,  by  noogaor 
ing  his  marital  rights;  and  that,  to  have 
made  the  property  absolute  in  hinwelf,  he 
should  have  transferred  them  in  bis  own 
name.  E.  L  Supreme  Ct.  1887,  Arnold  r. 
Buggies,  1  R.  L  165.  To  similar  effect,  Slay- 
maker  V.  Gettysbnrgh  Bank,  10  Pks.  8L  873. 

18.  Charter  dedaratlon.  The  danse  m 
the  charter  of  a  railroad  company  declaring 
its  stoek  personal  property,  merely  relates  to 
the  nature  of  the  property  the  stockholderB 
are  to  be  deemed  to  have  in  the  company, 
and  not  to  the  character  of  the  property  held 
by  the  company  in  its  oorporate  capacity,  for 

*  See  also  the  following  cases :  Howe  r.  Staitweakber,  IT 
Mom.  248 ;  Bank  of  Waltham  «.  Waltham,  10  XMe.  SS4 ; 
flatchini  «.  The  State  Hank,  U  Id.  4Sl;  Dentm  «. 
LlTingstoD,  9  Jpkntt.  100;  Planters*  Bank  c.  Merckasts* 
Bank,  4  Ala.  N.  S.  768 ;  Union  Bank  of  TeanesBec  i?.  SUte, 
9  Fer^r.  490;  Brfghtwell  «.  IfaUory,  10  Td.  196;  Beart  r. 
State  Bank,  8  D€v.  Ch.  Ill ;  Stote  v.  nranklla  fiteidc,  10 
OMo,  91 ;  GIlplo  v.  Dowell,  (iPa.St.  67. 
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the  benefit  of  sueli  etockbolden.  N,  T. 
Chancery^  1834^  Mohawk  &  Hudson  B.  R 
Co.  «.  date,  4  Paige^  884. 

14.  Under  a  charter  which  provided  that 
all  the  property  of  the  company,  land,  ten- 
ements, stock,  property,  and  estate,  should 
be  held  as  real  estate,  and  descend  as  such, 
— Eddn  that  it  was  to  be  so  regarded  in  re- 
spect to  the  interests  of  the  stockholders 
themselTcs;  but  that,  in  respect  to  others, 
the  legal  character  of  the  property  was 
not  thereby  changed.  Md,  Ghmicary,  1829, 
Cape  Sable  Co.'s  Case,  8  Bland^  606.  But 
compare  Robhison  e.  Addison,  2  Bsav,  515; 
Cooper  e.  Dismal  Swamp  Canal  Go.  d  Jfurph. 
195. 

1&«  Stock  is  not  regarded  as  money.  JT. 
j5L  1770,  Nightingal  v,  Devisme,  5  Burr. 
2580;  2  W.  Black,  684.  And  see  Jones  v. 
Brinley,  1  Eari,  1 ;  King  v.  Churehwardens 
Ac.  6  Id,  182. 

16.  Yaloe.  Shares  in  a  railway  company, 
in  actual  operation,  are  property  in  respect 
of  which  bail  may  justify.  Bxeh.  1846,  Pieiv 
point  e.  Brewer,  8  Datol  d  L,  487 ;  15  Law 
J.  y.  8.  Exch.  81;  10  Jur.  79. 

17.  A  finding  of  fact  that  a  mine  owned 
by  a  corporation  is  worthless  does  not  neces- 
sarily show  that  the  stock  of  the  corporation 
is  valueless.    Gifibrd  e.  Carvill,  29  Col.  589. 

18.  A  scrip  certificate  in  a  railway  con^ 
pany  is  not  an  *' accountable  receipt"  nor 
^  an  acquittance  or  receipt "  within  ihe  stat- 
utes making  the  forgery  of  such  document 
a  felony.  Exeh,  1847,  Clark  e.  Newsam,  1 
IM^  181;  16  Lau  J.  K  8  Bxeh.  296. 

10«  Tote,  Stock  which  has  been  voted, 
but  for  which  certificates  have  not  been  is- 
sued, is  nevertheless  within  the  statute  for- 
bidding wager  contracts.  K,  B,  1798,  Brown 
9,  Turner,  7  Bumf,  d  JB,  680;  2  E^.  681. 
And  see  Olivierson  v.  Coles,  1  Stari.  496. 

20.  Sale.  Stock  in  a  banking  incorpora- 
tion is  incorporeal  personal  property;  and 
when  it  is  sold  and  there  is  nothing  in  the 
contract  or  in  the  circmnstanoes  to  repel  the 
presumption,  the  vendor  warrants  its  title 
and  that  it  is  legally  what  it  purports  to  be 
in  fact ;  but  not  its  quality  or  value.  Iowa 
Supreme  Ot,  1864,  Allen  e,  Pegram,  16  I<nta^ 
168. 

21.  Seinire  on  legal  process.  Shares  of 
stock  in  an  incorporated  company  not  sub- 
ject to  levy  by  attachment,  unless  so  made 
by  statute.    Foster  v.  Potter,  87  Mb,  525; 
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Planters'  ^Merchants*  Bank  e.  Leavens,  4  Akk 
N,  8.  75a 

22.  In  Pennsylvania,  stock  standing  in  a 
debtor's  name  on  the  books  of  a  corporation, 
may  be  seized  and  sold,  either  imfierifaciaM 
or  by  attachment-execution  process;  but 
where  such  stock  is  subject  to  a  charge  or 
lien  upon  the  title  as  in  the  case  of  bank 
stocks,  the  proceeding  by  attachment  should 
be  resorted  to.  Fa,  Biipreme  Ct,  1865, 
Weaver  v,  Huntingdon  &c  R  R.  Co.  50  Pa. 
8t.  814. 

2S.  Shares  in  a  turnpike  or  other  incor- 
porated company  are  not  chattels.  They 
have  more  resemblance  to  choses  in  action, 
being  merely  evidence  of  property ;  and  the 
sale  of  them  upon  execution  not  being  justi- 
fiable at  common  law,  the  statute  directing 
the  mode  of  attaching  them,  &c.,  must  be 
strictly  pursued  to  give  any  property  to  the 
purchaser.  Mom,  Bvpreme  Ct,  1821,  Howe 
e.  Starkweather,  17  Man,  240. 

24.  What  law  governs.  From  the  nature 
of  the  stock  of  a  corporation,  which  is  cre- 
ated by  and  under  the  authority  of  a  State, 
it  is  necessarily,  like  every  other  attribute  of 
the  corporation,  to  be  governed  by  the  local 
law  of  the  State,  and  not  by  the  local  law  of 
any  foreign  State.  U,  8,  Supreme  Ot,  1845, 
Black  e.  Zacharie,  8  Eow,  488,  511. 

25.  A  corporation  may  own  and  sell  its 
own  stock.  United  States  Trust  Co.  e.  Harris, 
2  Botw,  75;  State  Bank  of  Ohio  e.  Fox,  8 
Blatchf,  481 ;  Bobinson  e.  Beall,  26  Ga,  17. 
To  the  contrary  was.  Barton  e.  Port  Jackson 
Plank-road  Co.  17  Barb,  897, 

26.  A  corporation  may,  from  necessity, 
take  its  own  stock  in  pledge  or  payment,  as 
a  lawful  exercise  of  its  corporate  franchise. 
Pa,  Supreme  Ct,  1865,  Coleman  9.  Columbia 
OilCo.  51  Pa.  St.  74. 

27.  In  an  action  against  the  maker,  by  the 
indorsee  of  a  note  given  to  an  insurance 
company,  and  by  them  transferred  in  pay- 
ment for  bank  stock,  purchased  by  them, 
the  defendant  cannot  controvert  the  right 
of  the  company  to  purchase  the  stock.  Me. 
Supreme  Ct,  1860,  Brown  «.  Donnell,  49  Me, 
421. 

28.  A  sale  of  shares  with  a  stipulation  to 
give  debentures  in  lieu  of  them,— J5<92ef,  un- 
authorized and  illegal.  V.  Chan,  Ct,  1848, 
West  Cornwall  Bailway  Co.  e.  Mowatt,  17 
Law  J.  y.  8,  Ch,  866. 
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29.  A  company  bought  in  shares  of  its 
own  capital  stock  and  sabseqnently  divided 
them  among  the  existing  share-holders,  pro 
rata.  A  stockholder  who  had  between  the 
time  of  the  purchase  and  the  time  of  the  dis- 
tribution assigned  part  of  his  stock,  brought 
an  action  against  the  company  for  a  pro 
rata  of  the  shares  on  the  basis  of  the  num- 
ber held  by  him  at  the  time  of  the  purchase. 
It  appeared  that  he  had  never  taken  any 
steps  to  eigoin  or  disaflirm  the  p^irchase. 
Edd^  that  the  distribution  was  an  equitable 
one,  and  that  his  action  amounted  to  an 
afltooance  of  the  purchase,  and  estopped  him 
from  alleging  a  misapplication  of  the  corpo- 
rate funds.  Pa,  Supreme  Ct.  1865,  Coleman 
«.  Columbia  Oil  Co.  51  Pa,  8t,  74. 

80.  Employment  by  a  corporation  of  its 
corporate  innds  in  the  market  to  buy  up  its 
stock,  a  breach  of  trust.  In  re  London  &c. 
Railway  Co.  Exp,  Carpenter,  12  Eng,  L,  dt  Eq, 
201 ;  6  Be  Oex  &  8,  402.  But  compare  In 
re  Northern  Coal  Mining  Co.  18  Beat.  472 ;  4 
Eng,  L.  &  Eq.  72,  78,  79. 

81.  If  the  purdiase  of  its  own  stock  by  a 
corporation  operates,  in  such  a  case,  as  a 
fraud  on  the  stockholders,  the  remedy  is 
against  the  directors  by  whom  it  is  com- 
mitted. N.  r.  V.  Chan.  Ct.  1831,  Ver- 
planck  o.  Mercantile  Lm.  Co.  1  Edw,  84. 

82.  A  bank,  under  the  provisions  of  its 
charter,  authorizing  the  president  and  direc- 
tors to  dispose  of  the  funds  of  the  company 
in  such  tnanner  as  they  shall  think  most  ad- 
vantageous to  the  company,  may  receive 
transfers  of  .stock  in  payment  of  debts  pre- 
viously contracted  by  stockholders;  and  a 
court  of  chancery  will  not,  at  a  remote  sub- 
sequent time,  compel  the  stockholder  to  rein- 
state his  stock.  Ohio  Supreme  Ct,  1888,  Tay- 
lor V,  Miami  Exporting  Co.  6  Ohio  {Ham,) 
176,  218. 

88.  Where  a  person  purchased  of  a  bank 
a  large  amount  of  stock  to  increase  the  num- 
ber of  votes  he  was  entitled  to  throw  at  an 
election  for  directors,  made  use  of  it  for  that 
purpose,  and  immediately  afterwards  re- 
turned the  same,  receiving  the  purchase 
money  from  the  directors,— £r<^,  that  a 
court  of  equity  would  not  compel  the  pur- 
chaser to  refrmd  the  money  and  take  back 
the  stock,  where  the  proof  showed  that  no 
injury  resulted  from  the  transaction,    lb. 

84.  A  bequest  to  a  corporation  of  its  own 
stock  is  valid.     Va,  Ct,  of  Appeals^  1840, 


Rivanna  Navigation  Co.  v,  Dswsons,  8  OratL 
19. 

85.  Purchase  and  reissae.  In  the  ahsenoe 
of  any  statute  restriction,  a  corporation  may 
purchase  shares  of  their  own  stock,  hold 
them  unextinguished,  and  reissue  the  same; 
and  such  reissue  may  be  in  the  fonn  of 
issuing  new  stock  upon  a  new  subscriptioa, 
without  reference  to  the  requirements  of  the 
charter  as  to  the  terms  of  original  subeciip- 
tions.  N.  v.  Ct.  cf  Appeals^  1858,  City  Bank 
of  Columbus  r.  Bruce,  17  Jf.  T.  507. 

80.  And  upon  a  re-sale  by  the  corpora- 
tion, the  stockholders  have  no  right  of  pre- 
emption. Qa.  Superior  Ct,  1828,  Hartridge 
V.  Rockwell,  R  M.  Charlt.  260 ;  Md.  Chan- 
eery^  1851,  WilUams  v.  Savage  Manuf.  Co, 
8  Md,  Ch.  Bee,  418. 

87.  Merger.  A  transfer  of  its  own  stock 
directly  to  a  corporation,  unless  there  is 
some  provision  in  the  charter  to  the  con- 
trary, will  operate  aa  a  merger  of  the  stock 
so  transferred;  but  it  does  not  follow  that 
the  shares  may  not  be  subsequently  revived. 
Md.  Chancery,  1851,  Williams  «.  8ava^ 
Manuf  Co.  3  Md.  Ch,  Bee,  418. 

88;  Evidence  of  ownership.  A  person 
becomes  legally  entitled  to  shares  in  a  bank, 
by  having  them  transferred  to  him  on  the 
books  of  the  bank.  The  certificate  of  own- 
ership is  but  additional  evidence  of  title. 
The  legal  title,  evidenced  by  the  records  of 
the  corporation,  is  not  divested  by  the 
owner's  permitting  the  bank  to  treat  them 
as  its  own  property.  Me.  Supreme  Ct.  18U, 
Agricultural  Bank  v.  Burr,  24  Me.  256. 

89.  Stock  pledged  to  the  eorporatioB.  A 
stockholder  of  a  bank  transferred  his  shares 
to  the  corporation  by  a  writing  ab3olote  in 
form,  and  surrendered  his  certificate  of  stock, 
leaving  with  the  cashier  an  agreement,  in 
which,  after  reciting  that  he  had  tranafeired 
the  shares  as  collateral  security  for  the  pay- 
ment of  a  certain  note  to  the  bank,  he 
covenanted  that  if  the  note  should  not  be 
duly  paid,  the  bank  might  sell  the  ahares 
and  apply  the  proceeds  to  the  payment  of 
the  note,  and  hold  the  surplus  to  his  use. 
He  paid  interest  from  time  to  time  upon  the 
note  after  it  fell  due,  and  continued  to  re- 
ceive the  dividends  upon  the  shares.  Ethl, 
that  he  was  still  a  member  of  the  corpora- 
tion. Mass,  Supreme  Ct,  1826,  Merchanti' 
Bank  v.  Cook,  4  Pick.  405. 

40.    Nominal  owners.     Under  the  pro- 
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vision  of  a  bank  charter,  that  subscriptions 
and  shares  shall  be  deemed  and  held  to  be 
for  the  sole  and  ezclusiye  use  and  benefit  of 
the  persons,  copartnerships  or  bodies  politic, 
subscribing,  or  in  whose  behalf  the  sub- 
scriptions, respectively,  shall  be  declared  to 
be  made,  at  the  time  of  making  the  same ; 
and  all  bargains,  contracts,  promises,  agree- 
ments and  engagements,  in  anywise  contra- 
vening this  provision,  shall  be  void; — the 
stock  is  not  to  be  deemed  to  belong  to  the 
person  in  whose  name  it  stands  upon  the 
books  of  the  bank,  when  he  is  merely  a 
nominal  holder.  The  bank  is  bound  to  recog- 
nize the  interest  of  any  ceitui  que  trusty  and 
the  debt  of  the  merely  nominal  holder  docs 
not  authorize  the  bank  to  refuse  to  allow  the 
stock  to  be  transferred,  if  the  real  party  in- 
terested is  not  indebted,  and  if  the  interest 
in  the  stock  was  known  to  the  bank  when 
the  debt  was  contracted.  U,  S.  Supreme  Ct, 
1828,  Mechanics*  Bank  of  Alexandria  «. 
Seton,  1  Pet,  299. 

41.  Stock  of  an  insolvent  bank  held  by 
an  individual  in  trust  for  the  bank, — Hdd^ 
not  thereby  extinguished,  but  valid  in  the 
hands  of  the  trustee,  so  as  to  render  him 
liable,  as  a  stockholder,  to  be  assessed  there- 
for, in  proceedings  to  charge  stockholders 
with  debts  of  the  bank,  N.  Y.  Ct,  of  Ap- 
pedU^  1858,  Case  of  Empire  City]  Bank,  %AJ)b. 
Pr.  192 ;  18  JV:  r.  109. 

As  to  the  Liabilities  of  stockholders  con- 
sult also  iNBIVIDtTAL  LlABILITT. 

42*  In  national  hanking  associations,  persons 
holding  stock  as  executors,  administrators,  guard- 
ians and  tmstees,  are  not  personally  subject  to 
liabilities  as  Btockholdcrs,  but  the  estates  arc 
liable  as  the  decedent,  ward  or  person  interested 
in  the  fond  would  be  if  living  and  competent  to 
act  and  hold  ihe  stock  in  their  own  names.  Act 
of  Cong.  June  3,  1864,  §  63,  13  Stat,  at  X.  100; 
2  Bright.  66. 

43.  Prima  facie  evidence.  A  power  of 
attorney  indorsed  by  the  owner  on  a  certifi- 
cate of  stock,  in  blank  as  to  the  attorney's 
name,  expressed  to  be  for  value  received, 
and  irrevocably  authorizing  him  to  sell  and 
transfer  the  stock  to  any  person,  and  to  sub- 
stitute one  or  more  persons  with  like  power, 
is  prima  facie  evidence  of  an  equitable 
ownership  in  the  holder,  and  renders  the 
stock  transferable  by  the  delivery  of  the 
certificate;  and  the  holder  may  insert  his 
own  name  and  execute  the  power,  and  thus 
obtain  the  legal  title  whenever  entitled  to  do 
so  by  the  contract  imder  which  he  received 


the  stock.  N,  7,  Superior  Ct,  1852,  Fatman 
r.  Lobach,  1  Duer^  864;  1854,  Leavitt  «. 
Fisher,  4  Id,  1.  But  compare  to  the  con- 
trary'. Mechanics'  Bank  «.  N.  Y.  &  New  Haven 
R  R.  Co.  18  N,  T.  (3  Kern.)  699,  625 ;  Steb- 
bins  V.  Phenix  F^re  Ins.  Co.  3  Paigey  350. 

44.  Such  a  power  is  not  limited  to  the 
person  to  whom  it  may  first  have  been  de- 
livered, but  inures  to  the  benefit  of  each 
bona  fide  holder  into  whose  hands  the  cer- 
tificate and  power  may  subsequently  pass — 
each  successive  holder  having  the  right  to 
fill  up  the  blanks,  and  execute  the  power,  or 
cause  it  to  be  executed,  whenever  the  pro- 
tection of  his  own  interests,  as  a  pledgee  or 
absolute  owner,  may  require  it.  N,  Y.  Sur 
perior  Ct,  1854,  Leavitt  v,  Fisher,  4  Dtter,  1. 

45.  The  certificate  of  stock  in  a  corpora- 
tion, accompanied  by  the  power  of  attorney 
authorizing  the  transfer  of  the  stock  to  any 
person,  is  prima  facie  evidence  of  equitable 
ownership  in  the  holder,  and  renders  the 
stock  transferable  by  the  delivery  of  the  cer- 
tificate. And  when  the  party  in  whose  hands 
the  certificate  is  found,  is  shown  to  be  a 
holder  for  value,  and  without  notice  of  any 
intervening  equity,  his  title  as  such  owner 
cannot  be  impeached ;  and  a  provision  in  the 
charter  or  by-laws  of  the  corporation,  that 
the  stock  is  transferable  only  on  the  books  of 
the  corporation  will  not  in  any  manner  af- 
fect the  title,  such  provision  being  designed 
merely  for  the  protection  and  benefit  of  the 
corporation.  iV.  J.  Chancery^  1864,  Mount 
Holly  &c.  Turnpike  Co.  v,  Ferree,  17  If.  J, 
Eq,  (2  C.  E,  Oreen,)  117. 

4G.  A  purchaser  of  a  certificate  of  shares 
of  stock  in  a  corporation  containing  an  ir- 
revocable power  of  attorney  from  the  owner, 
has  a  perfect  right,  without  notice  of  any 
intervening  equity,  to  fill  up  the  power  to 
himself,  and  to  recover  at  law  against  the  com- 
pany for  refusing  to  assign  the  stock  upon  his 
demand.  N,  J.  Chancery^  1864,  Mount  Holly 
&c.  Turnpike  Co.  «.  Ferree,  11  N,  J.  Eq,  (2  C, 
E.  Green,)  117. 

47.  Under  a  charter  declaring  the  book 
of  shares,  under  the  seal  of  the  company, 
to  be  prima  facie  evidence  that  a  party  is 
proprietor  of  shares,  in  an  action  for  calls,  it 
appeared  that  the  book  of  shares,  which 
contained  the  name  of  the  defendant  as  a 
shareholder,  was  made  up  before  the  end  of 
September,  1830,  from  claims  sent  in  by  dif- 
ferent parties,  but  that  the  seal  was  not  af- 
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fbced  to  ii  till  Noyember,  1886.  Eeld^  that 
this  book  was  no  evidence  that  the  defend- 
ant  was  a  propriet<Mr  of  shares  at  the  time  of 
the  call,  in  October,  1886.*  Q.  J9. 1889,  Chel- 
tenham Railway  Company  «.  Price,  9  Car,  <t 
P.  55,  Compare  Wolverhampton,  &c  Co. «. 
Hawkaford,  7  (7.  R  If.  8.  795. 

n.  Ib8UB  ajtd  Sttrbekdbh. 

48*  Tfhen  commissionerg  appointed  by  a 
charter  to  receive  subscriptions  and  distribute 
stock,  neglect  to  do  so,  parties  aggrieved 
should  seek  redress  by  mandaimis,  2f,  T. 
Chancery^  1883,  Walkers.  Bevereaux,  4  Paige^ 
229. 

49.  Uasubscrifoed  stock.  If  a  part  of  the 
authorized  capital  stock  of  a  corporation 
remains  untaken  at  the  time  of  its  incorporar 
tion,  the  right  to  issue  the  remainder  of  it  is 
a  corporate  franchise,  held  by  the  corporation 
in  trust  for  the  corporators,  and  it  is  to  be 
disposed  of  for  the  benefit  of  all ;  and  the 
directors  have  no  right  to  distribute  such 
shares  of  stock  among  those  of  the  stock- 
holders merely  who  are  not  in  arrear  on  the 
shares  already  taken  by  them,  and  excluding 
those  who  are,  when  such  are  ready  and  have 
offered  to  take  their  proportions  of  the  new 
stock.  Pa,  Supreme  Ct.  1855,  Reese  v.  Bank 
of  Montgomery  Co.  81  Pa.  St.  78. 

50.  If  the  directors  of  an  incorporated 
company  dispose  of  stock,  remaining  un- 
taken at  the  time  of  incorporation,  to  the 
corporators  unequally,  and  in  violation  of 
the  rights  of  any,  each  coiporator  injured  by 


*  S.  a  Bhar^older  in  %  Joint  Block  banking  oompanyf 
•old  his  sliares,  and  hli  nam«  was  enured  from  the  books 
aad  that  of  the  purchaser  inserted.  The  bcuik  subsequently 
•aspended  pigment,  and  upon  a  caU  being  made,  the  pur- 
•chaser  of  the  shares  neglected  to  pay  it,  in  consequence  of 
Inability.  The  bank  then  made  an  entry  In  the  share  regis- 
ter list,  stating  that  the  transfer  was  Invalid  for  want  of 
the  consent  of  a  board  of  directors  duly  qonstliuted,  and 
they  made  a  fresh  return  to  the  stamp  office,  In  which 
they  inserted  the  name  of  S.  as  a  shareholder.  ITeld^ 
npon  a  bill  filed  by  8.  that  he  was  not  bound  to  inquire 
whether  the  proTlsions  of  the  deed  had  been  observed,  and 
ttiat  he  had  ceased  to  be  a  shareholder;  and  that  after  his 
name  had  been  removed  tram,  the  books,  the  directors  had 
no  power,  under  tiie  clauses  of  the  deed,  to  again  Introduoe 
it  RolU  Ct.  1852,  Bhortridge  e.  Bosanquet,lT  Eng.  X.A 
JCq.2^\\   22  Law  J.  N.  S.  Ch.  48 ;  16  Jur.  919. 

Merely  placing  the  name  of  a  party,  with  others,  as  share- 
holders of  a  company  on  a  sheet  of  paper,  none  of  the  es- 
sentials required  by  the  8  and  9  Vict  c.  16,  being  complied 
with, — //eM,  not  to  constitute  sufficient  evidence  under  §  27, 
of  the  parties  being  shareholders.  Wolverhampton  kc  Co. 
«.  Ilawksford.  7  C.  B.  N.  S.  790.  Compere  Irish  Teat  Co.  v. 
Phillips,  80  law  J.  2^.  S  Q.  B.  366 ;  9  Wuk.  r.  874. 


their  act  may  have  his  remedy  in  amimptit 
against  the  corporation.'^    IK 

61.  Where  a  corporation  is  created  sub- 
ject to  the  provisions  of  a  general  law, 
without  the  appointment  of  commiawiopera 
to  receive  subscriptions  for  stocky  and  a  part 
only  of  its  authorized  capital  is  disposed  o( 
the  directors  may  receive  sabscripticMs  for 
all  the  untaken  stock  and  issue  oeitificttn 
therefor;  and  the  new  sabecribers  become 
stockholders,  and  are  entitled  to  eqnal  rights 
with  the  original  stockholderB.  Pa,  Supreme 
Ct  1867,  Cuny  e.  Scott,  U  Pa,  Si,  WTk 
Compare  McMillan  «.  Maysville  Ac,  R  ILOik 
15  R  Mimr.  218. 

52.  In  the  absence  of  exprsis  l^^istotiT^ 
provision  governing  the  case,  a  eorporataoa 
has  the  same  power  of  disposition  over 
its  nnsubseribed  capital  stocky  as  any  ordin- 
ary owner;  it  may  be  used  in  the  paymeot 
of  debts,  or  exchanged  for  labcnr  or  jiropertj, 
as  the  purposes  of  the  company  may  require. 
Cincinnati  Superior  Ct,  1855,  Dayton  &  Cin- 
cinnati R  R.  Co.  V.  Hatch,  1  IHrn^^  84. 

To  nmilar  effect.  Pa,  Su^eme  CU  1867, 
Curry  e.  Scott,  54  Pa,  St.  270. 

58.  Over  sobseiiption.  Under  Uie  act  of 
South  Carolina  of  1852,  (12  Stat.  213,)  cha^ 
tering  certain  banks,,  the  oommiaBionen  ap- 
pointed to  take  subscriptions,  had  no  power 
in  case  of  over  subscription  to  the  stock,  to 
apportion  it  among  the  subsoibera.  It 
belonged  to  the  corporation  to  reduce  the 
subscriptions,  pro  rata.  &  C,  Ct  o/Appmh, 
1854,  State  v.  Lehre,  7  Bick.  284. 

54.  Issne  limited.  A  corporation,  whose 
capital  is,  by  its  charter,  limited,  either  in 
amount  or  in  number  of  shares,  cannot  issue 
vaad  certificates  in  excess  of  the  limit  3'. 
y,  Ct  of  Appeals^  1856,  Mechanics'  Bank  r. 
K  Y.  &  New  Haven  R  R.  Co.  18  J\l  T.  (8 
Kern.)  599. 

Compare  Michigan,  &c  R.  R.  Co. «.  Audi- 
tor Gkneral,  9  Mick.  448 ;  Bridgeport  Bank 
V,  New  York  &c.  R.  R.  Co.  SO  Cww.  231. 


*  A  claim  by  promoters  of  a  joiot  stock  oampany  fir 
the  balance  of  a  sum  of  money  to  vhich  ibmj  were  to  be 
entitlod  under  the  articles  as  soon  aa  the  allolinest  cf 
shares  should  take  place,  disallowed  in  the  viadh^  ap, 
oD  the  ground  that  by  a  secret  agrtrment  vtth  the  di- 
rectors,  the  dinecton  were  to  receive  a  pottuni  of  that  sun. 
and  that  they  had  too  speedily  allotted  a  ibmU  nomber 
of  shares  and  ccmmenccd  business,  their  pecnaiary  la- 
terest  biasing  their  bonaJMe  discretion.  JtoU*.  OK.1S66.  In 
rs  Madrid  Bank,  lap.  Williams,  2  late  B^p.  £g.  Com. 
21C  \  85  Law  J.  ^'.  &  Ch,  474. 
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55*  A  power  to  ereato  preferred  shares  is 
not  necessarily  implied  in  a  power  to  increase 
the  capital  stock.  CJumeery,  1865,  Button 
V.  Bcartx>rongli  Cliff  Hotel  Co.  11  Jw.  if.  S. 
551. 

5^  BeBeflt  of  increase.  If  a  corpora- 
ration  having  the  priyilege  of  increasing  its 
capital,  decides  to  do  so,  the  existing  stock- 
holders hare  the  right  to  subscribe  for  and 
hold  the  new  stock,  in  proportion  to  their 
interests  in  the  old  stock.  The  corporation 
cannot  exclude  stockholders  from  this  privi- 
lege. A  share  in  the  stock  is  a  shore  in  the 
power  of  increasing  it,  when  the  corporation 
determines  to  do  so.  The  aogmentatioa  of 
the  capital  is  intended  for  the  profit  of  the 
joint  concern.*  Mms.  Supreme  Ct,  1807, 
Oraj  «.  Portland  Bank,  8  JVom.  864;  6.  P. 
State  17.  Franklin  Bank,  10  Ohio,  91. 

The  contrary  held  where  the  charter  gaTe 
the  directors  power  to  increase  the  stock  in 
the  manner  they  should  think  best  Otno 
Ins.  Co.  e.  Nimnemacher,  15  Ind.  294. 

57*  Where  a-  registered  proprietor  of 
shares  who  was  resident  abroad  was  not 
apprised  of  the  resolutions  giving  the  option 
to  subscribe  for  new  stock,  until  after  the 
day  limited  by  the  resolutions  had  passed ; 
but  immediately  he  wrote  to  the  secretary  of 
the  company  declaring  his  option  to  take  his 
portion  of  the  new  shares, — Beld,  that  the 
time  fixed  by  the  resolution  was  final,  and 
eoDsequently  that  the  plaintiff^s  declaration 
was  too  late.  V.  Chan,  Ct.  1845,  Pearson  v, 
London  &  Croydon  Railw.  Co.  14  Sim,  541 ; 
4  Bnm.  Sailw.  Cos,  63;  ULaw.  J.  JV.  8.  Ch, 
412;  9  Jur,  841.  ^ 

58.  Proiisional  eertiflcates.  Where  a 
railroad  company,  desiring  to  raise  a  loiui, 
issued  proyisional  certificates  stipulating  that 
the  bondholders  should  have  the  right  to 
subscribe  to  the  capital  stock  of  the  company 
to  a  given  amount,  whenever  they  desired  to 
do  so, — Held^  that  upon  payment  of  all  the  in- 
stallments of  subscription  to  the  bonds,  the 
subscribers'  right  to  the  shares  of  capital 

*  Yet  one  does  not,  bj  doing  all  that  he  ought  In  order  to 
enUtie  Umieirto  become  a  proprietor  in  the  neir  stock,  be- 
come rach  proprietor,  and  entitled  to  s  dividend  thereon, 
if  lie  is  prerente^  fKua  sidMcribing,  and  a  stranger  is 
admitted  in  his  stead.  Titcomb  v.  Union  Marine  and  Fire 
laa.  Ca  8  Mom.  882. 

The  right  to  tnbseribe  for  stock  considered  aiul  deter- 
wloed,  nnder  a  very  pecallar  charter.  State  Dank  v.  Bank 
of  Charleston,  Dudl.  1£7. 

Compare  Miner  «.  Illinois  Central  n.  iL  Cow  84  Barb. 
81SL 


stock  was  absolute  and  could  not  be  sub- 
sequently limited^  by  notice  given  by  the 
company,  to  an  election  to  take  the  stock  on 
or  before  a  specific  date.  N,  T,  Ct,  o/Ap- 
peala,  1866,  Van  Alen  v.  Illinois  Central  R.  R. 
Co.  2  Keyes^  673. 

59.  Assignee's  daim.  Equity  will  not 
take  jurisdiction  of  the  claim  of  an  assignee 
of  the  optional  rights  of  shareholders  to 
receive  new  stock  issued  by  the  corporation 
on  payment  of  the  par  value,  so  as  to  enforce 
the  claim  to  such  stock  against  the  cor- 
pcMration,  after  they  have  sold  it  for  default 
in  payment.  Mas$.  Supreme  Ct,  1861,  Sew- 
all  «.  Eastern  B.  R  Co.  9  Cush,  5. 

00.  BeftisaL  Where  the  stockholder  of 
a  bank  is  entitled  to  a  pre-emption  of  addi- 
tional stock  authorized  to  be  issued,  he 
cannot  maintain  an  action  againt  the  bank 
for  refusing  to  permit  him  to  subscribe  for 
the  new  stock,  without  first  proving  that  he 
demanded  and  offered  to  subscribe  for  such 
stock.  Pa,  Supreme  Ct  1857,  "Wilson  e. 
Bank  of  Montgomeiy  Coimty,  29  Pa,  St,  537. 

01.  Increase  does  not  discharge  pur- 
chaser. The  act  of  directors  in  increasing 
the  amount  of  the  corporate  stock,  in  a  man- 
ner which  diminishes  its  market  value,  does 
not  constitute  a  defence  to  an  action  by  a 
holder  of  the  old  stock  on  a  contract  against 
one  who  had  agreed  to  purchase  it.  Such 
mere  accidents  not  affecting  the  inherent 
quality  of  the  stocks,  or  essentially  their 
actual  value,  cannot  be  said  to  create  such  a 
change  of  state  as  to  justify  the  vendor  in 
refusing  to  go  forward  with  his  contract. 
If  the  act  was  legal,  the  purchaser  was 
bound  to  know  what  the  directors  might  do, 
and  this  formed  one  of  the  contingencies  of 
his  purchase ;  but  if  the  act  was  unlawful  he 
night  resist  it  when  he  became  a  stockholder 
in  any  legal  way.  Vt,  Supreme  Ct,  1854, 
Faulkner  v,  Hebard,  26  Vt,  452. 

68.  Fraodnlent  Issae.  After  a  corpora- 
tion had  issued  stock  to  the  full  amount  of 
their  charter  limit,  their  transfer  agent,  who 
was  also  president,  fraudulently  gave  to  one 
K.  a  oertificate  in  the  usual  form,  for  eighty- 
five  shares  of  stock,  when,  in  fact,  the  latter 
owned  no  stock,  none  stood  on  the  books  in 
his  name,  and  no  certificate  for  such  stock 
had  been  surrendered.  The  plaintiffs,  in 
good  faith,  and  relying  upon  the  certificate 
as  regularly  issued  and  valid,  made  a  loan  to 
E.  receiving  fh>m  him  the  certificate,  with 
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an  assignment  of  tho  stock  supposed  to  be 
represented,  and  a  power  of  attorney  to  trans- 
fer the  same.  In  an  action  by  the  plaintijQb 
against  the  corporation  for  refusing  to  per- 
mit the  stock  to  be  transferred  on  its  books, 
or  to  pay  its  yalue, — Held^  1.  That  the  cer- 
tificate was  void  in  the  hands  of  E.  the  first 
holder,  because  it  was  fraudulently  issued, 
and  he  paid  nothing  for  it.  2.  That  it  was 
also  void  in  his  hands,  because  issued  by  an 
agent  without  authority,  there  being  no  sur- 
render of  a  previous  certificate,  and  no  trans- 
fer to  him  on  the  books  of  actual  stock,  and 
this  want  of  authority  was  known  to  him. 
8.  That  it  was  roid,  because  the  stock  it  pro- 
fessed to  represent  had  no  existence,  and 
could  not  exist  under  the  charter  of  the  com- 
pany, all  the  powers  of  the  corporation  in  the 
creation  and  issue  of  stock  being  exhausted, 
and  hence  no  person,  in  whatever  situation, 
could  claim  under  it  the  rights  of  a  stock- 
holder, or  damages  on  the  ground  of  a  re- 
fusal to  admit  him  to  such  rights.  4.  Even 
if  void  only  on  the  ground  of  the  fraud  in 
the  issue,  since  stock  certificates  do  not  par- 
take of  the  character  of  negotiable  instru- 
ments, an  assignee,  though  in  good  Mth, 
takes  them  subject  to  all  the  equities;  and 
where  the  assignee  made  no  inquiries  of  the 
corporation,  so  that  he  cannot  claim  that 
they  are  estopped,  they  are  not  liable  for  the 
over-issue.  K  T,  Ct  o/AppeaU,  1856,  Me- 
chanics' Bank  v.  N.  Y.  &  New  Haven  R  R. 
Co.  13  N.  Y.  (8  Kern.)  699.  And  see  People 
«.  Parker  Vein  Coal  Co.  10  How.  Pr.  643. 
But  compare  Bridgeport  Bank  «.  N.  Y.  <&c. 
R.  R.  Co.  80  Gtmn.  281 ;  Mandelbamnv.  North 
Amer.  Mining  Co.  4  Mieh.  465. 

68.  Action  to  cancel  fhmdnlent  stock. 
Where  a  part  of  such  fraudulently  issued 
certificates  was  held  by  parties  who  took 
with  knowledge  of  the  fraud,  and  a  part  had 
passed  into  the  hands  of  innocent  purchasers, 
for  value  and  without  notice;  and  for  a 
part  of  the  certificates,  which  had  been  re- 
turned by  the  holders,  new  certificates,  rep- 
resenting in  part  spurious  and  in  part  genu- 
ine stock,  had  been  issued, — Held^  that  the 
corporation  could  maintain  an  action  against 
all  persons  who  claimed  stock  under  the  spu- 
rious issue,  to  have  the  certificates  represent- 
ing such  issue  declared  void ;  and  the  com- 
plaint of  the  corporation,  joining  all  such 
parties  as  defendants,  was  not  multifarious. 
JT.  r.  Ct.  o/App«Uiy  1868,  N.  Y.  &  N.  H.  R. 


R.  Co.  V.  Schuyler,  7  Jlib.  Pr.  41 ;  17  X  T. 
692. 

64.  If  persons  conspire  to  fabric:iteBharG3 
in  addition  to  tho  limited  number  of  which  a 
joint  stock  company,  according  to  its  rules, 
consists,  in  order  to  sell  them  as  gooddiares, 
they  may  be  indicted  for  it,  notwithstanding 
any  imperfection  in  the  original  formation  of 
the  company.  K.  B.  1827,  Rex.  «.  Mott,  2 
Car.  A  P.  621. 

65.  Note  for  void  stock.  The  fact  that 
the  note  in  suit  was  given  for  the  price  of 
railroad  stock,  which  was  void  because  issaed 
by  the  directors  of  the  company  in  violation 
of  its  charter, — Hdd^  a  good  defence;  as 
against  the  original  payee.  U.  8.  Cire.  Ct 
(Pa.)  1868,  Sturges  v.  Stetson,  8  Phil  807. 

66*  The  directors  may  act  through  their 
officers  or  agents  in  issuing  stock.  N.  T.  Svr 
perior  Ct.  1848,  Lohman  d.  K.  Y.  &  Erie  R 
R  3  8an4f.  89. 

67.  Unauthorized  stock.  Where  the  char- 
ter provides  that  the  president  and  directon 
shall  cause  a  certificate  to  be  given  to  each 
shareholder,  signed  by  them  and  counter- 
signed by  the  treasurer,  certificates  issued  bT 
the  president  alone,  signed  by  him  and  coun- 
tersigned by  the  treasurer  without  authority 
of  the  directors,  and  without  consideration, 
are  void.  And  since  the  president,  in  issmog 
such  certificates,  acts  without  the  scope  of 
his  authority,  the  corporation  are  not  liable 
for  his  act.  Circ.  Ct.  D.  C.  1829,  Holbrook 
V.  Fauquier  &  Alexandria  Turnpike  Co. 
8  CrancK  C.  Ct.  425. 

6S.  Fraudulent  stock.  Stock  in  a  rail- 
road con^pany  issued  at  less  than  tho  par 
value  is  fraudulent,  and  a  purchaser  thereof 
who  has  paid  for  it,  and  has  a  regular  trans- 
fer of  it  on  the  t>ooks  of  the  company,  is  en- 
titled to  a  rescission  of  his  contract  U.  &> 
Cire.  Ct.  (Pa.)  1868,  Fosdick  ».  Sturges,  8 
PhU.  812.  But  compare  Minor  «.  Mechanics' 
Bank  of  Alexandria,  1  Pet.  46. 

69.  Conditional  Issue.  A  railroad  com- 
pany borrowed  of  a  bank  $6,0C0,  for  which 
the  company  gave  their  note,  and  at  the  same 
time  caused  to  be  issued  to  the  bank  fifty 
shares  in  tho  capital  stock  of  the  company. 
The  bank  was  assessed  as  the  owner  of  the 
shares,  and  the  tax  collected.  In  a  suit  to  r^ 
cover  back  the  amount, — UMy  that  parol  evi- 
dence was  inadmissible  to  prove  that  the 
absolute  title  was  intended  to  be  conditional ; 
and  that  the  tax  was  legal.   Me.  Svpreme  Ct. 
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1853,  Augusta  Bank  v.  City  of  Augusta,  86 
Me.  255. 

70.  Option.  Where  one  of  the  owners  of 
a  ferry,  in  his  lifetime,  refused  to  take  the 
value  of  his  interest  in  the  ferry  in  the  stock 
of  a  bridge  company  to  erect  a  bridge  in  the 
same  place,  as  authorized  by  the  act  of  in- 
corporation of  the  bridge  company,  such  re- 
fusal being  after  the  requisite  amount  of  stock 
had  been  subscribed,  and  the  bridge  was 
erected,— J3«2i,  that  his  heirs  could  not,  after 
his  death,  come  in  as  stockholders,  but  were 
concluded  by  the  refusal  of  their  ancestor. 
Ala,  Supreme  Ct.  1842,  White  «.  Florence 
Bridge  Co.  4  Ala,  JV.  8.  464. 

71.  Fraadolent  issne.  Certificates  of  stock 
fraudulently  issued  by  the  ofiicers  of  a  cor- 
poration, do  not  create  an  estoppel  in  pais 
against  the  corporation  in  favor  of  a  pur- 
chaser or  pledgee  from  the  holder  of  such 
certificates.  An  admission  or  representatiou 
is  no  estoppel  in  favor  of  a  stranger  to  whom 
it  is  not  made,  and  whose  conduct  it  was  not 
expressly  designed  to  infiuence.  [8  Johns.  Cas. 
101 ;  6  Hill,  634 ;  8  Id.  215  ;  7  Barb.  644.] 
if.  T,  Ct.  of  Appeals,  1856,  Mechanics*  Bank 
V.  N.  T.  &  New  Haven  R.  R.  Co.  13  iV.  Y. 
(  8  Kern,)  599. 

72*  Where  the  defendants  issued  genuine 
and  spurious  stock  certificates  indiscrimi- 
nately,— Held,  that  the  like  principle  should 
be  applied  as  in  the  case  of  a  party  fraud- 
ulently mingling  his  property,  with  that  of 
another  so  that  it  cannot  be  distinguished. 
If.  Y,  Supreme  Ct,  1862,  ShotweU  «.  Mali,  88 
Barb,  445. 

73.  The  identity  of  a  given  number  of 
shares  is  not  changed  by  the  surrender  of  the 
certificates  representing  them,  and  taking  out 
new  ones  in  another  name.  [4  Johns.  Ch. 
490 ;  3  HUl,  693  ;  7  Id.  497 ;  19  N.  Y.  170.] 
N,  Y,  Ct.  of  Appeals,  1859,Ketchum  «.  Bank 
of  Commerce,  19  JV.  F.  499 ;  Cal.  Supreme 
Ct.  1867,  Hawley  v,  Brumagm,  83  Cal  394. 

74.  Scrip  unnecessary.  In  the  absence  of 
any  provision  of  law  or  by-law,  the  delivery 
of  certificates  of  stock  to  subscribers  is  un- 
necessary. The  stock  is  issued  fully  and 
effectually  by  placing  it  in  the  name  of  the 
subscriber  on  the  books.  N.  Y.A.  V,  Chan.  Ct. 
1844,  Thorp  v.  Woodhull,  1  Sandf  Ch.  411. 

75.  Making  a  eertifleate  and  mailing  it  to 
a  stockholder  is  regarded  as  the  issuing^  of  it. 
See  Jones  v.  Terre  Haute  &  Richmond  R.  R 
Co.  17  Etw.  Pr,  629. 


7G.  Interest  bearing  scrip*  A  certificate 
in  the  ordinary  form,  but  containing  a 
promise  of  the  corporation  to  pay  interest 
thereon  until  the  happening  of  a  specified 
event,  constitutes  the  person  to  whom  it  is 
issued  a  stockholder,  and  the  corporation 
cannot,  without  the  assent  of  the  holder, 
compel  him  to  receive  their  bond,  for  the 
interest  upon  such  certificate.  ificA.  Supreme 
Ct.  1860,  McLaughlin  v.  Detroit  &c.  Railway 
Co.  8  Mich.  100. 

77.  An  agreement  to  pay  a  fixed  sum  fn 
stock,  at  par  value,  the  stock  being  really 
much  below  par,  is  not  within  the  rule  that 
an  agreement  to  pay  in  specific  articles  re- 
quires a  tender  on  the  part  of  the  debtor. 
Ni  Y.  Supreme  Ct.  1851,  Moore  v.  Hudson 
River  R.  R.  Co.  12  Barb,  156. 

78.  An  agent  of  a  turnpike  corporation, 
appointed  to  contract  for  the  construction  of 
a  certain  portion  of  their  road,  with  the  ro- 
striction  that  one-third  of  the  payments  of 
such  contracts  shall  be  made  in  shares  of  the 
road,  cannot  charge  the  corporation  by  con- 
tracts made  without  this  stipulation.  Mass. 
Supreme  Ct.  1813,  Hay  den  «.  Middlesex 
Tump.  Corp.  10  Mass.  897. 

79*  Agreement  to  take.  Where  a  sub- 
scriber to  articles  of  association,  prepared 
and  signed  with  a  view  to  a  formation  of  a 
corporation  under  the  general  statutes  of 
Massachusetts,  failed  to  perform  his  part  of 
the  stipulation  contained  therein,  by  which 
ho  promised  to  take  a  certain  number  of 
shares  on  specified  terms, — Held,  that  he  was 
unable  to  maintain  an  action  against  the  cor- 
poration, subsequent  to  its  formation,  for  re- 
fusing to  deliver  to  him  the  shares,  upon 
making  a  tender  of  payment  therefor,  not- 
withstanding his  name  was  entered  in  the 
subscribers'  bcok,  and  he  was  requested  to 
pay  for  the  shares  subscribed  for  by  him,  and 
the  same  were  afterwards  dis]x>sed  of,  without 
selling  them  in  conformity  with  the  provis- 
ions of  a  statute  for  the  non-payment  of 
assessments.  Mass.  Supreme  Ct,  1866,  Per- 
kins 9.  Union  Button  Hole  &a  Co.  12  AU&n, 
273. 

80*  Where  a  contractor  with  a  railroad 
company  has  agreed  with  the  company  to  re- 
ceive stock  of  the  company  for  his  services, 
the  fact  that  the  company  subsequently  mort- 
gaged their  property  to  secure  debts  due  to 
third  persons,  does  not  amount  to  a  disabil- 
ity on  their  part  to  perform  the  contract,  such 
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as  to  convert  their  obligation  into  an  abso- 
lute liability  to  pay  money  in  Ucu  of  stock. 
The  mortgage,  it  is  true,  might  hare  the  ef- 
fect to  depreciate  the  stock  in  the  market, 
and  render  it  leas  valuable  to  the  holder; 
but  every  purchaser  of,  or  contractor  for 
stock,  knows  that  he  must  take  and  hold  it 
subject  to  all  charges  incident  to  the  comple- 
ti(Hi  of  the  road,  and  the  accomplishment  of 
other  legitimate  objects  of  the  corporation. 
U,  8.  Cire.  Ct,  (Ft.)  1858,  Boody  ©.Rutland 
&  Burlington  R.  R.  Co.  3  Blatckf.  25 ;  24 
VU  660. 

81.  Surrender.  It  is  not  unlawful  for 
a  corporation,  by  its  directors,  and  under  cir- 
cumstances which  render  such  a  step  proper, 
to  agree  with  the  stockhold^^  that  the  lat- 
ter may  relinquish  a  porticm  of  their  stock, 
and  have  payments  previously  made  by  them 
upon  it,  applied  whoUy  to  the  residue,  upcm 
condition  of  their  pajring  promptly  aU  subse- 
quent calls.*  Ala,  Supreme  Ct,  1846,  Cooper 
9.  Frederick,  9  Ala.  Jf,  8,  788. 

82.  Redeemable  shares.  A  by-law  of  a 
church  corporation  provided  that  a  share- 
holder paying  a  certain  amount  in  addition  to 
the  total  sum  the  corporation  were  authorized 
to  assess,  should  have  his  scrip  redeemable  out 
of  the  corporation  iiinds,  whenever  he  should 
leave  the  town  in  which  the  meeting  house 
of  the  corporation  was  situated,  and  take  up 
his  permanent  residence  elsewhere:  HM^ 
that  the  by-law  was  valid,  as  providing  a 
mode  of  raising  funds,  which  was  one  of  the 
objects  necessarily  embraced  in  the  objects 
of  the  corporation.  Maas,  8uprem€  Ct,  1844, 
Davis  V,  Proprietors  of  Meetinghouse  in 
Lowell,  8  Mete  821. 

88*  An  agreement  to  purchase  from  a  col- 


*  The  act  of  Incorporation  of  a  banking  oomfMny  required 
fhat  tai  per  cent,  shoald  be  paid  to  the  eommlaatonTi  eo 
each  share  of  the  capital  ttock  at  the  time  of  sabtcriUng. 
So  eoon  as  all  the  capital  stock  was  taken  and  ten  per  cent, 
thereon  paid  in,  trustees  were  to  be  elected  and  the  oompan  j 
fblly  oiKanised.  Sobeequeatly  an  amendment  of  the  ehar- 
tor  aathoriaed  Uke  company  in  Its  discretion,  to  allow  any 
stockholder  to  surrender  his  certificate  of  capital  stock,  and 
take  a  cerUflcate  of  full  stock  equal  to  the  amount  of  pay- 
ment on  the  stock  so  surrendered,  and  the  company  were  to 
hold  or  reissue  such  overplui  itock.  ffeld^  that  the  com- 
pany were  not  bound  to  require  of  the  purchasers  of  this 
surrendered  stock  a  payment  of  ten  per  cent,  on  each  share 
of  thdr  purchase.  The  terms  of  the  original  charter  hare 
exclusiTe  reference  to  the  subeeribers  before  the  corporation 
was  organised,  and  before  It  had  existence ;  and  the  amend- 
atory act  gare  the  company  and  not  the  commlssloiiers  the 
right  of  reissuing  its  surreadered  stock,  i^.  Aiprems  Ck 
lS58,8odalLUeInfl,  M  Trust  Co.  v.  lAnier,  6  /Ta.  110, 161 


lege  shares  of  its  stock,  to  be  receivable  in 
payment  of  lecture  tickets, — Hddy  vahcL 
Mts8.  Ct,  of  Errors,  1866,  Botanico-Medical 
College  V,  Atchinson,  41  Ifus,  188. 

84.  Allowing  stock  to  be  forfeited.  A 
resolution  of  a  corporation,  allowing  the 
stockholders  to  forfeit  their  stock,  on  paying 
apart  of  calls  already  made,  is  void  as  against 
creditors.  But  if  it  be  on  payment  of  all  ex- 
isting calls,  and  is  assented  to  by  the  cred- 
itor as  trustee,  it  may  be  binding  upon  hioL* 
iV.  r.  Ct.  of  Errors,  1822,  Slee  v.  Bloom,  19 
Johns.  456 ;  reversing  S.  C.  5  Johns.  Ch,  866. 

85.  Where  a  creditor,  who  was  also  a 
trastee  of  the  corporation,  openly  protested, 
at  the  time,  against  a  resolution  authorizing 
stockholders  to  forfeit  their  stock  on  payment 
of  n  part  of  the  calls  which  had  been  made 
thereon, — Hield,  that  his  accepting  moner 
raised  under  it,  and  concurring  at  a  meeting 
of  the  trustees,  when  the  application  of  the 
money  was  directed,  was  not  such  a  ratifi- 
cation by  him  of  the  by-law  or  resolution  as 
would  afect  his  rights  as  creditor.    lb, 

m.  Ex^FosciNG  Payment. 

86.  The  general  power  of  acoixMratioQ  to 
make  by-laws  not  inconsistent  with  law,  does 
not  authorize  it  to  make  a  by-law  subjecting 
stock  to  forfeiture  for  n<Hi-payment  of  install- 
ments. They  must  have  express  authority  to 
do  thi8.t  Jf.  T.  Supreme  Ct,  1887,  Matter  of 
Long  Island  R  R  Co.  19  Wend.  37 ;  S.  P. 
Chancery,  1869,  Exp.  Barton  In  re  National 
Patent  Steam  Fuel  Co.  6  Jttr,  K  8.  420;  28 
Law  J,  N.  8.  Ch.  687.  And  see  Tumfuke 
Co.  V.  Imlay,  1  South,  285. 

87.  The  board  of  directors  of  an  incorpo- 
rated company  cannot  adjudge  forfeited  any 
stock  once  rightly  issued,  for  the  non-com- 
pliance of  the  owner  with  a  contract  far  the 
consideration  of  which  it  was  issued ;  nor  in 
any  other  way,  except  the  mode  provided  by 
the  charter.  If.  J.  Sitprems  Ct.  1851,  Dawn- 
ing V.  Potts,  8  Zabr.  66. 


*  A  shareholder  eannot  AtaBoire  hinsdf  froin  calls  bj  la^ 
Ing  the  direetors  a  sum  of  mooej  for  his  disehaive,  cren 
though  the  moner  be  accepted  and  the  shares  transAsred. 
Sep.  Bennett,  27  Eng.  Zote  <ft  Eq,  5T8. 

t  Where  an  act  of  iocorporetioD  of  an  insaraiiee  ce»- 
pany  prescribed  the  particular  manner  hi  whi<^  the  shaics 
of  members  in  the  stock  were  to  be  attached  and  aoU  en 
execution,— /Te/cf,  that  such  prortsioo  superseded  the  fen- 
enl  provlslaBS  on  the  same  tvbfect  witained  ha  a  laeilons 
■tatvle.  Mom.  Suprmne^  CL  2011,  Btoenb  «.  JJtdtn  Mar. 
A  Fire  Ins.  Co.  8  Mom.  826w 
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8$.  Tbe  proyisions  of  law  as  to  tho  mode 
in  which  shares  of  a  stockholder  in  a  corpo- 
ration may  be  sold  for  the  non-payment  of 
assessments,  do  not  apply  to  the  case  of  new 
shares  offered  to  existing  stockholders,  and 
sold  because  not  taken  by  them.  Mas8,  Su- 
preme Ct,  1851,  Bewail  «.  Eastern  R.  R.  Co. 
9  Cush.  5. 

89.  Forfeitare  a  camaUttye  remedy.  A 
power  conferred  by  the  legislature  on  a  cor- 
poration to  sell  the  stock  of  a  subscriber  for 
default  of  payment  of  an  mstallment  by  him, 
does  not  exclude  the  common  law  remedy  to 
reooyer  the  amount ;  but  he  is  still  liable  in 
an  action  of  assumpsit  on  his  promise  by  the 
subscription.  The  penalty  of  forfeiture  is 
cnmulaliye  ;  and  the  company  may  waiye  it, 
and  proceed  vi  personam  on  the  promise.* 
Q,  B,  1841,  London  Grand  Junction  R  W. 
Go.  V.  Graham,  1  Q.  B,  271 ;  Birmingham, 
Bristol  &  Thames  R  W.  Co.  «.  Locke,  1  Q, 
B.  256  ;  N.  Y,  Supreme  Ct  1812,  Goshen 
Turnpike  Co.  «.  Hurtin,  9  Johns,  216 ;  1814, 
Highland  Turnpike  Co.  o.  McEean,  11  Johns, 
109;  1817,  Dutchess  Cotton  Mnfg.  Co.  r. 
Dayia,  14  Johns,  238;  1885,  Spear  o.  Craw- 
ford, 14  Wend,  20 ;  1889,  Troy  Turnpike  & 
R  R  Co.  9.  HcChesney,  21  Wend,  296 ;  N, 
T.  Ch,  1846,  Bagory  v,  Dubois,  8  Sand/,  Ch. 
466 ;  iV:  r.  Superior  Ct,  1829,  Hariri  Canal 
Co.e.  Seixas,  2  HaO,  504;  N,  Y,   Ct,  of  Ap- 


*  Under  the  Companien  CUtues  Consolidation  Act  (8  &  9 
Vkt  c  16,  S  99),  which  aQthorlzet  the  compftoy  to  sue  for 
unpaid  calls,  and  also  authorizes  the  company  to  forfeit 
stock  on  which  calls  are  unpaid,  whether  they  have  sued  or 
not,  the  remedies  are  not  alternative,  and  after  conmienctng 
a  suit  the  oompan j  may  declare  a  forfeiture  and  also  pros- 
ecute the  action  until  the  cbUm  to  satlsOed.  JBiock,  1649, 
Great  Northern  Rallw.  Co.  «.  Kennedy,  4  Eboeh,  417 ;  6 
J^HT.  Jiailw.  Ca9.  5 ;  10  Law  J  K.  &  Baach.  11. 

Otherwise  where  tbe  two  powers  are  eKpressed  In  the 
aUcraatfve.  Saooh,  1848,  Qlles «.  Hutt,  8  Baaeh,  18;  5 Sng. 
BaUv).  Cd9.  505. 

By  the  private  act  of  a  company,  power  was  given  to 
eancel  any  forfeited  diares  where  the  market  was  not  suffl- 
dfcnt  to  realise  a  sum  equal  to  the  arrears  of  the  calls,  and 
to  issue  so  many  new  shares,  and  of  such  nominal  amount 
as  they  might  think  fit,  provided  the  capital  to  be  repre- 
sented by  such  new  shares  should  not  In  tbe  whole  ezoeed 
the  capital  rq>resented  by  the  unpaid  portion  of  the  shares 
which  should  be  so  canceled,  ffeld^  that  the  remedy  given 
by  ihto  latter  provision  was  cumulative,  and  that  an  action 
for  caUs  was  maintainable,  notwithstanding  that  the  shares 
had  been  forfeited  and  canceled ;  and  that  it  was  no  answer 
to  the  action,  to  say  that  new  shares  had  been  issued  and 
■old  in  lieu  of  the  caneelod  shares,  which  realised  a  sum 
greater  than  the  unpaid  portion  of  the  canceled  shares ; 
b«t  that  the  original  shaMholders  woold  be  entitled  to  the 
beneili  of  payments  made  In  icq»ectof  thenewshafen  JET. 
o/Lorda^  1808,  IngUs  v.  Great  Northern  Hallway  Col  16 
JSng.  L,±Kq.  65;  l^Jiur.  6S1 


^peals^  1849,  Small  v,  Herkimer  Mnfg.  Co.  2 
Comtt,  880;  overruling,  21  Wend,  278;  S. 
C.  2  ma,  127 ;  JV:  Y,  supreme  Ct.  1854,  Troy 
&  Rutland  R  R  Co.  v,  Kerr,  1 7  Barb.  681 ; 
Troy  &  Boston  R.  R  Co.  v,  Tibbits,  18  Barb, 
297;  1856,  Ogdensburg,  Rome  and  Clayton 
R  R  Co.  V.  Frost,  21  Barb.  541 ;  Conn,  Su- 
preme Ct,  1850,  Mann  «.  Cooke,  20  Conn, 
178 ;  Mass.  Supreme  Ct,  1856,  City  Hotel  «. 
Dickinson,  6  Chay,  686;  Pa,  Supreme  Ct, 
1808,  Delaware  &  Schuylkill  Canal  Co.  «. 
Sansom,  1  Binn,  70 ;  JV.  C,  Supreme  Ct.  1825, 
Tar  River  Navigation  Co.  v,  Neal,  8  Edtois^ 
520 ;  Ala,  Supreme  Ct  1842,  Qeenev.  Cahawba 
&c.  R  R  Co.  8  Ala.  Jf.  S.  660;  Ky,  Ct.  of 
Appeals,  1848,  Gratzv.  Redd,  4  B.  Monr.  178; 
lU,  Supreme  Ct,  1856,  Peoria  &  Oquawka  R. 
R  Co.  V.  Elting,  17  III  429 ;  1860,  Raymond 
t,  Caton,  24  Id,  128 ;  Ga,  Supreme  Ct,  1850, 
Higbtower  o.  Thornton,  8  Ga,  486. 

To  the  same  effect  are,  Stokes  t,  Lebanon 
&  Sparta  Turnpike  Co.  6  Humph.  241; 
Eastern  Plank  Road  Co.  «.  Vaughan,  20 
Barb.  155 ;  Klein  t,  Alton  &  Sangamon  R 
R  Co.  18  lU,  514 ;  Hartford  &  New  Haven 
R  R  Co.  «.  Kemiedy,  12  Conn,  499 ;  Instone 
«.  Bridge  Company,  2  Bibb,  677 ;  Grays  v. 
Turnpike  Company,  4  Rand,  578 ;  RockviUo 
&  Washington  Turnpike  Road  e.  Maxwell, 
2  Cranch  C,  Ct.  451. 

90.  In  this  respect  there  is  nothing  to  dis- 
tinguish the  case  of  an  assignee  from  that  of 
an  original  stockholder.  See  Mann  %,  Currie, 
2  Barb.  294. 

91«  The  rule  is  the  same,  although  the 
subscription  promise  upon  pain  of  forfeiture, 
&c.  The  company  may  sne,  as  upon  an  ab- 
solute promise.  N.  T.  Supreme  Ct.  1889, 
Tioy  Turnpike  &  R  R  Co.  d.  McChesney, 
21  Wend,  296. 

92*  That  the  forfeiture  can  <Hdy  be  en- 
forced on  a  (nil  compliance  with  the  provis- 
ions of  the  act,* — see  Eastern  Plank  Road  Co. 
V.  Yaughan,  20  Barb,  155. 

03«  Option*  Where  the  shares  of  a  de- 
faulting stockholder,  in  a  railroad  company, 
are,  by  the  charter,  made  "  liable  to  forfeiture, 
and  tiie  company  may  declare  the  same  for- 
feited and  vested  in  the  company,"  the 
option  to  forfeit  is  with  the  company,  and 

*  Where  the  statute  was,  that  **  the  directors  may  order 
tbe  tieasvrer  to  sell "  th^  cannot  ddegate  the  power  of 
ordering  sales  to  a  committee,  and  an  order  to  the  treasurer 
must  be  sbeoluto  and  not  In  the  altematire.  See  Tork  k 
Cumberland  B.  R.  Co.  «.  Ritchie,  40  JTe.  4S&. 
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notwith  the  stockholder.  B.  G.  Ct.  of  Ap- 
peals^ 1857,  Railroad  Co.  v.  Rodrignez,  10 
Eieh,  Law^  278. 

94.  Notice*  Where  a  by-law  of  a  corpo- 
ration provided  for  notice  to  be  given  of 
sales  of  shares,  for  non-payment  of  a8se8s> 
ments,  by  advertisement  designating  the 
time  and  place  thereof,  and  the  shares  to  be 
sold, — Hdd^  that  any  description  sufBcing  to 
show  clearly  what  shares  were  intended  to 
be  the  subject  of  sale,  was  sufficient  Me, 
Supreme  Ct,  1865,  York  &  Cumberland  R.  R. 
Co.  tJ.  Pratt,  40  Me,  447. 

What  is  suffi(dent  service  of  notice.  Van 
Dieman's  Land  Co.  v.  Cockerell,  1  (7.5.^.5. 73S. 

95.  Omission  to  sell.  Where  a  corpora- 
tion has  power  to  sell  the  stock  of  a  cor- 
porator for  the  payment  of  each  call  as  it  is 
made,  and  to  hold  the  stockholder  respon- 
sible for  the  deficiency,  if  the  corporation 
fails  to  sell  the  stock  as  each  successive  de- 
fi&lcation  occurs,  and  waits  until  all  the  calls 
are  made,  it  thereby  loses  its  remedy  by  sale. 
Tenn,  Supreme  Ct,  1845,  Sparta  «.  Lebanon 
&  Sparta  Turnpike  Co.  6  Humph,  241.  Com- 
pare Brockenbrough  v.  James  River  &c.  Co. 
1  Pott  S  H,  94. 

96.  Under  a  statute  authorizing  the  com- 
pany to  sell,  and,  in  case  of  deficiency,  to  re- 
cover the  deficiency  by  motion, — Held^  that 
they  might  proceed  by  motion,  although  for 
want  of  bidders  they  had  not  made  the  sale 
which  they  advertised.  Va,  Ct.  of  Appeals, 
1826,  Grays  v.  Turnpike  Co.  4  Hand,  578. 
See  also  Franklin  Glass  Co.  a.  White,  14 
Mass.  286. 

97.  Forfeitares  without  notice.  Under 
the  English  statute  (7  &  8  Vict  ch.  110),— 
which  gives  directors  absolute  power  to  de- 
clare a  forfeiture  of  shares  of  subscnbers 
who  do  not  execute  the  deed  of  association, 
and  under  which  the  members  have  ample 
means  of  becoming  aware  of  the  peril  they 
run  of  their  shares  being  forfeited  by  delay- 
ing to  subscribe, — a  forfeiture  decreed  by  the 
directors  without  notice  to  the  delinquent  is 
valid.  Q.  B.  1852,  Stewart  o.  Anglo-Cali- 
fornia Gold  Mining  Co.  14  Eng,  L,  <5  Bq,  51 ; 
21  Law  J,  If,  S.  Q,  B.  898 ;  17  Jur,  257. 

98.  A  snbscriber  for  stock  cannot  rescind 
his  contract  by  forfeiting  the  payment  made 
thereon ;  the  right  of  forfeiture  belongs  ex- 
clusively to  the  corporation.  See  Klein 
9.  Alton  &  Sangamon  R.  R.  Co.  13  III,  514 ; 
S.  P.  Turnpike  Co.  v,  Lnlay,  1  South,  285. 


99.  An  action  will  lie  to  recover  a  sob- 
Bcription  for  stock  in  a  corporation,  although 
the  charter  declares  that,  upon  the  failure  o! 
the  subscriber  to  pay  any  requisition  of  the 
directors  thereon,  his  stock  *^shaU  be  for- 
feited to  the  company,  with  the  installments 
which  have  been  paid."  The  charter  remedy 
is  only  cumulative.  Ala,  Supreme  Ct,  1843, 
Selma  &  Tennessee  R  R  Co.  «.  Tipton,  5 
Ala,  N,  B,  787. 

100.  Where  the  subscription  simply 
amounted  to  an  engagement  to  take  a  certain 
number  of  shares,  without  any  express  promise 
to  pay  therefor,  and  the  corporation  did  not 
exercise  their  power  of  forfeiture  for  non- 
payment,— Hddy  that  an  action  would  not 
lie.  Mats.  Supreme  Ct,  1811,  New  Bedford 
&  Bridgewater  Turnpike  Corp.  «.  Adams,  8 
Maw.  188. 

101.  Upon  a  subscription  to  the  stock  of  s 
corporation,  which  was  not  made  upon  any 
condition  expressed,  or  to  be  inferred  from 
the  charter  or  by-laws,  that  the  subscriber 
should  only  be  liable  for  the  balance  of  as- 
sessments remaining  due  aiter  a  sale  of  his 
shares, — Udd,  that  assumpsit  to  recover  the 
assessments  mi^ht  be  maintained,  without 
previously  selling  the  shares  of  the  delin- 
quent subscriber.  Me,  Supreme  Ct,  1858, 
Kennebec  &  Portland  R  R  Co.  v.  Jarvis,  34 
Me,  860;  Kennebec  &  Portland  R  R  Co.  t. 
Palmer,  34  Id,  866. 

102.  By-law.  Where  by  statnte  a  power 
to  enforce  the  payment  of  assessments  by  ade 
of  the  shares  exclusively  existed, — Held,  that 
a  by-law,  giving  an  action  against  a  stock- 
holder for  any  deficiency  after  the  sale,  was 
repugnant  to  the  statute,  and  void.  Me.  Su- 
preme Ct.  1850,  Jay  Bridge  Corporation  s. 
Woodman,  81  Me,  578. 

108.  A  person  may  be  liable  though  not 
regularly  made  a  shareholder.*  Q,  B,  1850, 
West  Cornwall  Railway  Co.  v.  Mowatt,  19 
Lau)  J,  K  S,  Q,  B.  478.  And  see  West  Londoo 
Railw.  Co.  «.  Bernard,  8  Ad,  <£  B,  >^.  5.  873 ; 
18  Law  J,  If.  S,  Q,  B,  68. 

104.  The  registered  holder  of  shares  in  a 
railway  company,  though  a  mere  trustee,  is, 
in  the  absence  of  any  special  contract  to  the 


*  A  person  who  was  a  shareholder  at  the  time  wheoa call 
was  made,  and  notice  thereof  given  to  him,  bat  who  had, 
before  the  call  became  payable,  transferred  Ills  sharei,  and 
delivered  the  transfer  to  the  seeretary,— /7eM,  Uabtc  to  be 
sued  for  the  calls.  Q.  B.  1850,  North  Amerlcaa  OoIobLk: 
Associatloa  r.  Bentiey,  19  Lav)  J.  K  S.Q.B.4XI 


Bights  of  [STOCK.] 


StockholdeTB. 


74T 


contrary,  liable  alone  to  the  company  for 
calls  on  such  shares ;  and  the  company  have 
no  remedy  in  equity  for  caUs  against  the  real 
or  beneficial  owner  of  such  shares.  RoUk  Ct 
1851,Newry  &c.  Railway  Co.  v.  3ios3,  4  Bng, 
X.  d  Eq,  84 ;  15  Jur,  374 ;  14  Beac,  64. 

105,  Where  a  person  subscribed  for  shares 
in  an  incorporated  company,  agreeing  *'  to 
take  and  fill  the  number  of  shares  set  against 
his  name,^' — Htld^  that  cusumpsit  might  be 
maintained  against  such  subscriber,  or  pro- 
prietor, to  recover  an  assessment  on  his  shares ; 
the  word  ''  fill ''  being  deemed  to  amount  to 
a  promise  to  pay  assessments.*  Me.  Supreme 
Ct,  1838,  Bangor  Bridge  Co.  e.  McHahon,  10 
Me,  (1  Fair/,)  478. 

106*  Evidence.  In  an  action  by  an  incor- 
porated company  against  a  stockholder  to 
recover  the  amount  of  certain  assessments 
upon  his  shares  of  stock,  it  must  be  alleged 
and  proved  that  notice  of  the  time  and  place 
of  payment  of  the  assessment  was  given  to 
the  subscriber.  Fla,  Supreme  Gt  1861,  Ala- 
bama &  Florida  R.  B.  Co.  v,  Rowley,  9  Fla, 
( 1  Galb.)  508. 

107  •  In  the  absence  of  any  provisions  in 
the  charter  or  by-laws  of  a  corporation  re- 
lating to  the  giving  of  notice  of  calls  upon 
stock  by  public  advertisement,  a  notice  pub- 
lished in  a  newspaper  is  not  sufficient.    Ih. 

108.  To  enable  a  corporation  to  maintain 
an  action  for  a  balance  due  on  assessments 
after  a  sale  of  shares,  it  must  appear  that 
they  complied  with  the  condition  of  the  stat- 
ute, and  conformed  to  their  by-laws  regulat- 
ing the  sale ;  and  therefore  a  notice  of  sale, 
which  was  not  published  as  the  directors  or- 
dered, in  pursuance  of  the  by-laws,  and  which 
did  not  mention  the  place  of  sale,  was  deem- 
ed insufficient.  Mass.  Supreme  Ct.  1855, 
Lexington  &  West  Cambridge  R.  R.  Co.  e. 
Staples,  5  Qray,  520. 

109.  Three  days^  notice  of  the  time  and 
place  of  sale  of  shares  in  a  railroad  corpo- 
ration for  non-payment  of  assessments, — Hdd^ 
unreasonably  short,  and  therefore  insuffi- 
cient, where  the  proprietor  was  known  to  re- 
side at  a  distance.    lb. 

For  the  cases  on  Subscriptions  as  a  Cause 

I  -   —  —  —  -  —  —  ~ 

*  Where  an  Indiyidoal  labserlbed  for  certain  fharef  In  a 
tamplke,  and  promlaed  to  pay  to  the  agent  of  the  proprle- 
ton  aU  aueuments,  ike.,— iT^M,  that  though  the  agent 
oottld  «»•»«**<«  no  action  for  the  unpaid  asiesiment,  yet  the 
promlee  would  eopport  an  action  t^  the  proprietor!  in  their 
corporate  capacity.  JfoM.  Supreme  Ct,  1809,  Gilmore  v. 
Pope,5JraM.49t 


of  action,  and  the  defences  thereto,  see  Sttk- 

SCBIPTIONS. 

110.  Where  a  promissory  note  was  given 

by  a  stockholder  in  a  banking  corporation, 
payable  to  the  bank,  and  discounted  by  the 
same  to  pay  calls  made  by  the  bank  on  the 
eubscription  of  stock, — Held,  that  though 
the  first  and  several  other  calls  had  been  paid 
on  said  stock,  the  note  remained  a  valid  ob- 
ligation on  the  maker,  which  might  be  en- 
forced, subsequent  to  the  judgment  of  forfeit- 
ure against  the  bank,  by  the  trustee.  Miss. 
Ct.  of  ErroTh^  1850,  Lewis  t.  Robertson,  13 
Smed,  S  M.  558. 

IV.   Eights  of  Stockholders. 

111.  The  law  aathorises  no  distinction 

between  the  rights  of  one  stockholder  and 
those  of  another.  Hence  a  new  subscriber  to 
the  untaken  capital  stock  of  a  company,  by 
that  act,  becomes  a  stockholder,  having  equal 
rights  with  the  original  members ;  and,  if  a 
stockholder  has  not  paid  his  subscription  in 
full,  he  owes  for  what  is  unpaid,  but  is  none 
the  less  a  shareholder.  Pa.  Supreme  Ct.  1867, 
Curry  v.  Scott,  54  Pa.  St.  270. 

112.  By  subscribing  to  the  capital  stock 
of  a  corporation,  and  paying  the  amount  of 
his  sub^ription,  the  subscriber  acquires  an 
interest  in  the  company  and  a  right  to  a 
certificate,  which  is  a  sufficient  consideration 
for  his  promise.  i^T.  Y.  Superior  Ct.  1829, 
Harlem  Canal  Co.  v.  Seixas,  2  Hall,  504. 

118.  Liabilities.  In  the  case  of  corpora- 
tions whose  charters  are  subject  to  a  reserved 
power  in  the  legislature  to  repeal,  modify, 
&c.,  each  stockholder  holds  his  stock  subject 
to  such  liability  as  may  attach  to  him  in 
consequence  of  an  alteration  of  the  charter, 
without  hb  application  or  consent  iT.  T. 
Ct.  of  Appeals^  1862,  Bailey  v.  Hollister,  26 
iV.  Y.  112.    But  compare  RAUiBOAD  Cobfo- 

BATIOHB,  28, 

114.  When  a  stockholder  dies,  his  estate 
succeeds  him  in  the  rights  in  the  stock  he 
held;  and  must  take  them  subject  to  any 
liability  then  existing  upon  them ;  and,  so 
long  as  the  estate  is,  by  operation  of  law,  the 
holder  of  such  stock,  the  estate  must  become 
responsible  for  any  obligations  accruing  dur- 
ing that  time,  which  the  law  may  impose 
upon  any  holder  of  the  stock,  as  such.    lb. 

115*  A.  provision  in  the  articles  of  a  private 
association,  declaring  that  every  person  deal- 
ing with  them  <^  disavows  having  recoorse, 
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on  any  pretense  whatever,  to  the  person  or 
separate  property  of  any  member,'' — Held^  not 
to  prevent  recovery  of  judgment,  but  to  be 
only  a  g^und  of  relief,  in  equity,  against 
execution.  Davis  «.  3everly,  2  Oranek  (7. 
Ot.  85. 

116.  Transfers.  A  stockholder  in  a 
moneyed  corporation  has  a  perfect  ownership 
over  his  own  stock,  and  may  sell  and  trans- 
fer it  to  whom  he  pleases,  and  from  doing 
this  the  bank  has  no  power  to  restrain 
him;  and  such  stock  entitles  the  owner  to 
his  proportion  of  the  divid^ids,  which  may 
be  from  time  to  time  declared.  Tenn,  Bu- 
preme  Ct  1836,  Brightwell  «.  Hallory,  10 
Terg.  196;  Ohio  Supreme  Ct.  1840,  State  «. 
Franklin  Bank,  10  OhiOy  91. 

117.  Payment  of  divitoidg  out  of  cftpital 
not  authorized  unless  the  power  be  specially 
given  in  the  statute.  Ohio  Supreme  Ct,  1867, 
PainesviUe  &  Hudson  R  R.  Go.  «.  Elog,  17 
Ohio  8t,  584. 

118.  An  agreement  to  pay  the  plaintiff 
six  per  cent,  on  the  amount  of  insurance 
stock  belonging  to  him,  and  all  losses  there- 
on, in  consideration  of  plaintifTs  agreeing 
that  defendants  should  have  all  the  profits 
arising  thereon,  is  not  void  for  want  of  con- 
sideration. Vt,  Supreme  Ct,  1889,  Phelps  «. 
Stewart,  12  Vt,  256. 

119.  Extraordinary  profits.  The  rule 
that  dividends  of  extraordinary  profits  are 
regarded  as  an  accretion  to  the  capital,  and 
do  not  go  to  the  legatee  for  life,  but  to  the 
remainderman, — does  not  apply  in  the  case 
of  the  regular  and  ordinary  dividends  of  a 
land  company,  of  funds  derived  entirely  from 
the  sale  of  its  lands.  Jfaes.  Supreme  Ct,  1868, 
Reed  «.  Head,  6  AUen^  174. 

120.  A  transfer  made  in  conformity  to 
the  usage  of  the  ofllcers  of  the  corporation, 
though  not  in  the  manner  required  by  the 
charter  and  by-laws,  may  be  sufiicient  as 
against  the  company  and  enable  the  trans- 
feree to  maintain  a  suit  for  dividends.  Conn, 
Supreme  Ct,  1888,  Itic^miODd  Manufl  Co.  «. 
Prall,  9  C(mn,  487. 

121.  A  bridge  corporation,  in  pursuance 
<^  a  bequest  by  a  testator  who  was  a  stock- 
holder in  the  company,  gave  to  his  daughter 
a  certificate  that  she  was  a  proprietor  for 
life,  and  her  guardian,  she  being  non  eompoe 
pientiSy  made  a  deed,  in  which  the  certificate 
was  recited,  conveying  the  shares  to  the 
plaiatifi^  a  honajlde  purchaser.  The  deed  was 


left  with  the  derk  of  the  corporation  to  Ic 
recorded,  but  no  new  certificate  was  issued 
to  the  plaintiff.  Sdd,  that  all  the  ward*9 
interest  passed  by  the  deed,  and  that  the 
plaintiff  might  maintain  an  action  for  money 
had  and  received  against  the  corporation  to 
recover  the  dividends ;  and  the  fact  that  the 
plaintiff  had  no  certificate  of  his  ownership 
of  shares  could  not  prejudice  his  claim,  as  it 
was  not  in  his  power  to  obtain  one  without 
the  consent  of  the  corporation.  Mast,  Su- 
preme Ct,  1824,  Ellis  «.  Proprietors  of  Essex 
Menimack  Bridge  Co.  2  Pick,  243. 

122.  Certificates  of  preferred  stock  en- 
titling the  holder  to  $6  per  share  semi-an- 
nually,— ndd^  under  the  circumstances  to  be 
an  agreement  with  subscribers  therefor  to 
pay  thereon  twelve  per  cent,  in  semi-annnsl 
payments,  not  technically  dividends  of  ox 
per  cent,  contingent  on  the  surplus  earnings, 
by  the  year,  being  sufiicient.  Me,  Supreme 
Ot,  1860,  Bates  v,  Androscoggin  Ac,  R  R 
Co.  49  Me.  491. 

Y.   Tbansfeb. 
1.    General  right, 

128.  Mere  assodations.  No  shares  in  any 
Joint  enterprise  are  transferable  so  as  to  intro- 
duce the  assignee  into  the  association,  as  a 
member,  unless  it  be  joint  stock  companies 
and  corporations,  formed  in  pursuance  of  leg- 
islative authority.  And  in  the  case  of  leg- 
islative incorporations,  the  shares  are  trans- 
ferable only  under  the  charter,  and  accord- 
ing to  its  terms.*  C,  P.  1828,  Duvcrgier  r. 
Fellows,  5  Bing,  248. 

124.  Where,  in  a  private  association,  the 
trustees  appointed  by  the  agreement,  and  for 
the  benefit  of  the  stockholders,  suffered  shares 
in  the  stock  to  be  transferred  to  a  bona  fiii 
purchaser  without  notice,  by  a  person  not 
having  authority  to  make  the  transfer, — 
HM^  that  the  loss,  in  a  contest  between  such 
purchaser  and  the  stockholders,  would  &11 

*  When  Mvenl  pcnoni  MKciatad  «heiBMlvta  UieiClNr, 
Intending  to  boy  Und  and  build  mlUi  to  oomaneooe  a  dtx, 
the  property  to  be  holden  by  a  trustee;  and  the  docdIdsI 
capital  was  dlTlded  Into  fhazes,  and  tnuisfierabto  oerUfcMtct 
therefor,  were  inoed  to  the  parties  In  liitereit,  cacpfmed  to 
be  iul^eet  to  the  prortoloDS  of  the  aitteles  of  aModllep,"- 
JTWd,  that  they  r^Mreseiited  aa  aqiiltaUe  Intereat  la  Ite 
whole  property,  real  and  pereooal,  which  a  eooK  of  aqally 
wooM  protect,  and  whldi  coold  be  sold,  pMsed,  er  aMA- 
gaged,  Uke  any  other  spedes  of  pruper^r.  and  Iteft  c^dty 
woald  recognise  and  proieot  the  tmuferee^  iutiittl.  Vie. 
aaprwu  Ct.  1818,  Durkee  «.  SCiingham,  6  WU,  1. 
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on  the  latter.  Md,  Chtmcery^  1848,  Cohen 
V.  Gwynn,  4  Md.  Ch.  Dee,  857. 

125*  Eridence  of  anthority.  Banks  and 
other  corporations  are  trustees  for  the  prop- 
erty and  title  of  each  owner  of  their  stock. 
They  have  in  their  keeping  the  primary  evi- 
dence of  title,  and  are  held  to  proper  dili- 
gence and  care  in  its  preservation.  They 
may,  therefore,  as  a  matter  of  right,  and  for 
their  own  safety,  demand  evidence  of  aathor- 
ity  to  transfer  stock  before  permitting  it  to 
be  made.  This  rale  is  especially  applicable 
when  the  stock  is  expressed  to  be  held  on 
tmst  for  persons  specified.*  Pa,  Supreme  Gt. 
1866,  Bayard  v»  Farmers'  &  Mechanics'  Bank 
of  Philadelphia,  62  Pa,  St  282 

126*  Letters  of  administration  are  snf- 
ficient  evidence  of  authority  to  execute  trans- 
fers of  stock.  A  trustee  of  an  insolvent 
debtor  may  also  make  a  transfer;  and  so, 
generally,  may  an  execntor.  His  letters 
testamentary  show  an  apparent  right  to  dis- 
pose of  the  testator's  stock,  even  if  the  stock 
may  have  been  bequeathed  specifically,  when 
it  is  necessary  to  the  payment  of  debts.     lb, 

]27«  A  bunking  corporation  may  refuse  to 
recognize  a  power  of  attorney  in  the  transfer 
of  its  stock  if  not  satisfied  of  its  entile  gen- 
uineness, and  may  require  the  personal  at- 
tendance of  the  party  for  the  purpose  of  de- 
termining such  matters  of  fact  as  may  give 
rise  to  disputes;  but  where  a  transfer  of 
stock  is  once  mode  under  a  power  of  attor- 
ney, the  corporation  allowing  it  are  bound 
by  it.  Thus,  where  a  transfer  was  made  of 
bank  stock  under  a  power  executed  by  a  lu- 
natic, who  received  no  benefit  from  the  trans- 
fer,— Biddy  that  the  transfer  should  be  avoid- 
ed, and  that  the  bank,  being  responsible  for 
allowing  the  transfer  to  take  place,  was 
liable  to  pay  simple  interest  on  the  dividends 
accrued  on  the  stock  since  the  transfer,  from 
the  time  it  knew  of  the  lunacy.    Md,  Ct,  of 

*  A  memorandiua  on  the  traosfer  of  stock,  ci  on  ol^eo- 
tlon  to  the  title,  will  not  be  allowed,  nor  will  any  lecret 
trust  as  against  the  party  who  has  open  legal  title,  affect 
the  bonk.    Lady  Mayors  cose,  JLofft^  65. 

An  Injunction  to  restrain  the  holders  of  certain  stock  In  a 
corporation  from  selling  or  trxnsferring  the  same,  or  from 
Toting  thereon  at  the  next  election  of  directors,  which  was 
to  be  held  within  three  days  after  the  filing  of  the  bill,  was 
refused,  in  respect  to  restraining  the  voting  thereon,  although 
granted,  as  to  the  transferring  of  stock,  on  the  ground,  that 
granting  it  might  change  the  result  of  the  election,  and  de- 
prlre  those  holding  the  legal  title  to  a  majority  of  the  st4}ck, 
of  the  control  of  Its  aHalrs  without  an  opportunity  for  a 
hearing.  N.  J.  Chancen/^  1S02,  Hilles  v.  Fairish,  14  y.  J. 
Eq.  (I  ifoCart.)  880. 


AppedU^  1859,  Chew  «.  Bank  of  Baltimore, 
14  Md,  299. 

128.  AssignineBt  In  blank.  The  holder's 
writing  his  name  and  affixing  his  seal  on  a 
certificate  of  stock,  and  delivering  it  with 
intent  to  be  filled  up  by  one  who  should  pur- 
chase the  stock,  is  a  valid  transfer  of  the 
stock  [1  Anst.  229;  4  Johns.  54;  6  Cow.  60 ; 
8  Id.  118 ;  13  Wend.  587] ;  and  a  subsequent 
holder  may  write  over  them  an  assignment 
and  power  to  transfer.  N,  T,  Ct,  of  Errorsy 
1889,  Commercial  Bank  of  Buffalo  e.  Eort- 
right,  22  Wend.  848  ;  affirming  S.  C.  20  Id, 
91.  To  similar  effect,  Bridgeport  Bank  v. 
New  York  &c.  R.  R.  Co.  80  Conn,  281.  But 
compare  N.  Y.  &  New  Haven  R.  R.  Co.  v. 
Schuyler,  88  Barb.  584. 

129.  The  holder  of  a  certificate  of  stock 
with  an  assignment  thereof  in  blank,  and  a» 
power  to  transfer  on  the  books  in  blank,  has 
power  to  fill  the  blanks  with  his  own  name  ; 
but  if  he  does  not  do  so,  he  cannot  recover 
against  the  corporation  for  not  making  or 
not  pennitting  him  or  his  nominated  attor- 
ney to  make  the  transfer,  and  issue  a  new 
certificate  to  him.  [Distinguishing  22  Wend. 
348,  #t(pral28.]  K  T.  Supreme  Ct.  1852, 
Dunn  9,  Commercial  Bank  of  Buffalo,  11 
Barb,  580. 

130k  Certificates  oi  stock  are  not  like 
bills  and  promissory  notes,  transferable  by 
mere  indorsement  and  delivery.  The  party 
claiming  under  transfer  by  indorsement  in 
blank,  must  prove  the  contract  or  considera- 
tion. [8  Johns.  29;  11  Id.  121 ;  12  Id.  150; 
13  Id.  175;  14  Id.  849.]  N.  T.  Supreme  Ct, 
18  ;2,  Dunn  e.  Commercial  Bank  of  Buffalo, 
11  Barb,  580. 

131.  The  interest  on  a  note  given  to  a 
railway  company  for  stock,  and  secured  by 
mortgage,  was  payable  annually,  and  with 
the  principal  payable  in  Wisconsin.  The 
note,  made  payable  to  bearer  was  transferred 
with  the  mortgage,  with  the  company's  bond 
attached,  by  which  it  guarantied  to  the 
holder  payment  of  the  interest  semi-annually 
at  New  York,  and  payment  of  the  principal 
at  the  same  place.  The  guaranty  also  pro- 
vided that  the  note  and  mortgage  might  be 
"  transferred  in  connection  therewith,  but  not 
otherwise,  to  any  party  or  purchaser." — 
Eddy  that  this  guaranty  did  not  affect  the 
negotiable  character  of  the  note  and  mort- 
gage. Wis,  Supreme  Ct,  1863,  Andrews«9. 
Hart,  17  WU,  297. 
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132.  Consideration.  A  banking  corpo- 
ration which  has  no  claim  on  the  shares  of  a 
stockholder  cannot  refuse  to  transfer  them 
on  the  gronnd  that  the  assignment  was  for 
an  illegal  consideration.  Ind,  Supreme  Ct, 
1859,  Helm  v.  Swiggett,  12  Ind.  194. 

138.  After  acquired  shores.  Where 
stock  is  transferred  under  a  power  of  attor- 
ney attached  to  a  certificate,  which  power 
also  contains  an  assignment  of  the  shares, 
and  authority  to  transfer  the  said  shares,  the 
power  does  not  authorize  the  transfer  of  any 
shares  acquired  after  the  date  of  the  power 
And  a  transfer  by  the  attorney,  even  if  he  be 
a  pledgee,  without  making  a  transfer  on  the 
books  of  the  company,  cannot  pass  title  to 
subsequently  acquired  stock.  N.  T,  Supreme 
Ct,  JSp,  T.  1860,  N.  Y.  &  N.  Haren  R.  R.  Co. 
«.  Schuyler,  88  Barl,  584,  564. 

134.  Stock  receired  and  transferred  on 
the  same  day  should,  in  equity,  be  consider- 
ed as  received  before  it  was  transferred,  al- 
though the  numbers  of  the  transfers  may  be 
such  as  to  make  the  transfer  hy  the  transfer- 
ror appear  earlier  than  the  transfer  to  him ; 
unless  it  is  proven  that  such  transfer  was 
made  prior  to  the  one  by  which  the  stock 
was  assigned  to  the  transferror.    Ih. 

135.  The  by-laws  of  a  corporation,  requir- 
ing a  surrender  of  a  certificate  of  stock  be- 
fore making  a  transfer,  are  not  binding  on 
third  persons,  so  as  to  affect  their  rights,  or 
deprive  them  of  their  property.    lb, 

130.  After  dissolntion.  Stock  of  an  in- 
corporated company  cannot  be  transferred 
after  the  dissolution  of  the  company,  so  as 
to  give  the  transferree  any  greater  right  than 
the  assignor  had.  N,  Y,  GJianceryy  1844, 
James  «.  Woodruff,  10  Paige^  641. 

137.  Under  a  clause  in  a  will  directing 
the  "  property  "  of  the  testator  to  be  sold, 
stock  in  a  railroad  corporation  is  included. 
See  Adams  v.  Jones,  0  Jones^  Eq.  221. 

138.  Under  a  bequest  of  the  testator^s 
railway  shares,  of  which  he  should  be  pos- 
sessed at  his  decease,— jB<;2({,  that  such  rail- 
way shares  specifically  named  in  the  will,  as 
the  testator  had  at  its  date,  passed,  although 
subsequently  converted  into  consolidated 
stock  of  the  same  company,  by  a  resolution 
of  the  company ;  but  that  other  consolidated 
stock  of  the  same  company,  owned  by  tes- 
tator at  his  decease,  did  not  pass,  the  same 
ha^ng  been  purchased  after  the  execution 
of  the  wilL      F.  Chan.  Ct.  1852,  Oakes  v. 


Oakes,  9  Hare^  666.  Compare  Trinder  r. 
Trinder,  1  Law  Rep.  Eq,  Ca$,  695 ;  MUlard 
«.  Bailey,  1  Id,  878 ;  85  Law  J,  N,  8.  812; 
18  Law  Time;  N,  8,  751. 

189.  An  unconditional  bequest  of  the 
dividends  of  stock,  is  a  bequest  of  the  stocks 
themselves.  [7  Cranch,  178 ;  8  Wheat  563; 
4  Kent's  Com.  54.]  Ohio  Supreme  Ct,  1854, 
Collier «?.  Collier,  8  Ohio  St,  869. 

140.  Nature  and  effect  of  a  gift  of  stock 
in  view  of  death.  Staniland  v,  WiUott,  3 
Maen,  d  G.  664 ;  12  Bug.  L,  <t  Eq.  42. 

141.  A  purchaser  of  stock,  upon  its  trans- 
fer to  him,  is  protected  in  the  enjoyment  of 
his  purchase,  although  there  was  no  right  to 
make  the  transfer.  Pa,  Supreme  Ct,  1866, 
Bayard  v.  Farmers^  &  Mechanics*  Bank  of 
Philadelphia,  52  Pa.  St.  282.  Compare  Sa- 
bin  «.  Bank  of  Woodstock,  21  Vt,  853. 

2.  Neceetary  formalitiee, 

142.  Agency.  One  bank  may  act  as  the 
agent  of  another  bank  in  the  transfer  of  its 
stock ;  and  a  bank  whose  officers  and  agents 
have  assumed  such  agency,  will  be  liable  for 
their  faithful  discharge  of  the  duties  of  the 
agency.  See  Bank  of  Kentucky  v,  Schuylkill 
Bank,  1  Part,  Sel.  Cae,  236. 

143.  Title.  A  transfer  on  the  books  of  a 
corporation  for  value,  to  a  hona  Jide  holder, 
passes  to  him  the  shares  so  transferred, 
although  at  the  time  the  transferror  had  a 
certificate  in  his  name  outstanding  for  the 
same,  which  he  did  not  surrender  at  the  time 
of  the  transfer;  and  the  fact  that  the  owner 
has  pledged  the  certificate  to  a  third  party 
as  security  for  money  borrowed,  without  no- 
tice to  the  company  thereof,  does  not  affect 
such  transfer,  or  the  title  of  the  transferree, 
to  the  stock  so  transferred.  Ji.  Y.  Stqntme 
Ct.  Sp.  T,  1860,  K  Y.  &  N.  Haven  R  R  Ca 
V,  Schuyler,  88  Barb,  584,  564. 

144.  Transfer  by  power  effectnal  against 
creditors.  M.  delivered  to  the  complain- 
ants certificates  of  stock  in  a  corporation, 
accompanied  by  an  irrevocable  power  of  at- 
torney for  their  transfer,  as  collateral  aecur^ 
ity  for  his  notes  and  renewals  of  them.  The 
corporate  charter  declared  the  stock  to  be 
personal  property  and  '^  transferable  on  (he 
books,"  and  that  "books  of  transfer  of  stock 
should  be  kept,  and  should  be  evidence  of 
the  ownership  of  said  stock  in  all  elecliona,'* 
<&c.  by  the  stockholders.  Held^  that  this 
transfer  to  complainants  was   ^ectnal  as 
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against  the  attachment  levied  upon  the  stock 
thereafterward  by  a  creditor  of  M. ;  the  de- 
livery of  the  certificate,  with  the  power  of 
immediate  transfer  on  the  books,  being  as 
effectual  with  respect  to  the  proyisions  of  the 
charter,  as  a  formal  assignment  accompany- 
ing the  certificate.  N.  J,  Chancery^  1860, 
Broadway  Bank  «.  McElrath,  2  Bead,  24; 
If.  J.  Ct,  of  Errors,  1864,  Hnnterdon  County 
Bank  i;.  Nadsau  Bank,  17  If.  J.  Mq,  (2  C,  E, 
Qreen^j  496. 

145.  Disregarding  formalities.  Where 
the  deed  of  settlement  of  a  joint  stock  com- 
pany required  the  directors  to  use  certain 
formalities  in  the  transfer  of  shares,  which 
for  ten  years  they  had  in  no  instance  ob- 
served,— Hdd^  that  after  such  long-continued 
and  universal  violations  of  their  deed,  the 
company  could  not  set  them  up  to  the  preju- 
dice of  third  parties.  JET.  of  Lords^  1854,  Bar- 
gate  f>.  ShortHdge,  81  Eng.  L.d>Eq.U;n II, 
of  L.  Cat.  297. 

146.  A  transfer  of  stock  made  according 
to  the  usage  of  the  company,  is  valid  as 
against  the  company,  notwithstanding  there 
is  a  by-law  requiring  the  consent  of  the  board, 
which,  by  the  practice  of  the  company  was 
never  o)>served.  Pa.  Supreme  Ct,  1849,  Cham- 
bersburg  Ins.  Co.  v.  Smith,  11  Pa.  8t,  120.  And 
&ee  Chouteau  Spring  Co.  v,  Harris,  20  Mo. 
382 ;  Bargate  «.  Shortridge,  5  K  of  L,  Cas. 
297;  31  Eng,  L.  <t  Eq.  44.  To  very  similar 
effect  are,  Gilbert  e.  Manchester  Iron  Manu- 
facturing Co.  11  Wend.  627;  Quiner«.  Mar- 
blehead  Social  Ins.  Co.  10  Mas».4'7Q;  Sar- 
gent V.  Essex  Marine  Railway,  9  Pick.  204. 

147.  That  a  seal  is  not  necessary  upon  an 
assignment  of  shares  in  a  corporation, — see 
Atkinson  v.  Atkinson,  8  Allen,  15. 

148.  Where  the  shares  in  a  railway  com- 
pany were,  by  express  provisions  in  the  char- 
ter, transferable  only  by  deed  executed  by 
both  the  parties  to  the  transfer,— ^(02(2,  that 
the  execution  of  a  deed  by  the  seller  of  the 
shares,  with  a  blank  left  for  the  name  of  the 
transferee,  was  not  a  compliance  with  the 
statute.  Exch.  1840,  Hebblewhite  o.  Mc- 
Morine,  6  Mees.  <t  W,  200;  2  Eng.  Railio.  Cae. 
51 ;  4  Jur.  769. 

149.  Offleial  title.  The  resignation  of  an 
ofiiccr  and  appointment  of  his  successor, 
does  not  of  itself  operate  to  transfer  the  title 
to  stocks  held  by  liim  as  such  officer,  and 
standing  in  his  individual  name  with  the  ad- 
dition of  his  office.    An  aasigument  is  nec- 


essary. N.  Y.  Supreme  Ct.  1838,  Matter 
of  Mohawk  &  Hudson  R.  R.  Co.  19  Wend. 
185. 

loO.  Bankraptcy.  When  title  passes  to 
assignee  in  bankruptcy,  and  what  is  accept- 
ance by  him,* — see  South  Staffordshire  Railw. 
Co. «.  Bumside,  5  Exch.  129;  6  Eng.  JSaUw, 
Cae.  611 ;  20  Law  J.  If.  S.  Exch.  120. 

151.  Condition  preoedent.  Under  a  stat- 
ute requiring  all  calls  made  upon  shares  to 
be  paid  before  any  transfer  of  the  shares  shall 
be  dee  ned  valid,  the  company  are  not  obliged 
to  regard  any  transfer,  made  after  the  resolu- 
tion of  the  directors,  making  the  assessment. 
And  the  assessment  need  not  specify  the  time 
of  payment,  but  that  may  be  determined,  by 
a  subsequent  act  of  the  board.  See  Great 
North  of  England  Railway  Co.  v.  Biddulph, 
7  Mee8.  <fc  TF.  248 ;  2  Eng,  Bailw,  Ca».  401 ; 
Newry  <&  Enniskillen  Railw.  Co.  9.  Edmonds, 
5  Eng,  Baiho.  Cas.  275;  2  Ea^,  118,122; 
Ambergate  &  Eastern  Junction  Railw  Co.  f>. 
Mitchell,  6  Eng,  Bailw.  Cas,  235 ;  4  Exch,  540 ; 
Regina  «.  Londonderry  &  Coleraine  Railway 
Co.  IZ  Q,  B,  998.  Compare  Exp.  Tooke,  In 
re  The  Londonderry  &  Coleraine  Railway 
Co.  6  Eng,  Bailw.  Cos.  1 ;  North  American 
Colonial  Association  of  Ireland  v.  Bentley, 
15  Jur.  187 ;  19  Law  J,  If.  S.  Q,  B,  427. 

152.  Although  the  charter  provide  that 
no  transfer  of  stock  shall  be  valid  till  the 
whole  capital  has  been  paid  in,  a  bona  fide 
sale  by  a  debtor  to  his  creditor,  in  satisfac- 
tion of  his  debt,  may  be  sufficient  to  transfer 
the  equitable  interest,  so  far  as  to  justify  the 
company  in  issuing  certificates  to  the  assig- 
nee, and  to  entitle  him,  when  the  full  amount 
of  the  shares  should  be  paid  in,  to  have  the 
transfers  entered  in  the  company  books,  and 
to  a  certificate  of  his  &hares.t  Mass.  Supreme 
Ct.  1818,  Quiner  v.  Marblehead  Social  Ins. 
Co.  10  Mom.  476. 

158.  Where  the  charter,  or  the  general 
law,  requires  all  calls  upon  the  stock  of  an 


*  Notice  to  the  oompuny  Is  neoeesarj  to  perfect  the  title 
of  ft  mortgagee  in  case  of  bankruptcy  or  inaolvency,  althoogh 
where  all  parties  are  partners,  notice  will  sometimes  be  im- 
piled.  Waitman,  Hep.  2  Mont.  <&  A.  864 ;  Duncan  v.  Cham- 
berlayne,  11  Sim.  128;  Ettey  r.  Dridses,  2  You.  A  CoU.  480. 

t  A  refusal  of  a  bank  to  redeem  paper  in  specie,— ^c^cf  "a 
failure  "  within  a  provision  of  the  charier,  that  transfers  of 
stockf  made  within  six  months  previous  to  failure,  should  be 
void ;  but  tha*  on  act  to  relieve  the  banks  from  the  liabilities 
incurred  by  them  by  their  suspension  of  specie  payments, 
and  the  resumption  of  spscle  payments  in  pursuance  there- 
of, cured  that  failure,  so  as  to  restore  the  rights  of  the  par* 
ties  to  such  transfers.    Lumpkbi «.  Jones,  1  KeUy^  87. 
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incorporated  company  to  be  paid  to  the 
company  before  transfer  of  sharea,  the  com- 
pany are  not  bound  to  accept  a  traDsfer  other- 
wise made.  Q.  R  1851,  Regina  o.  Wing,  88 
Eng.  L,  <&  Eq,  80. 

154*  Transfer  oh  the  books  dispensed 
with*  The  provisions  usual  in  charters,  that 
no  transfer  of  the  stock  shall  bo  effectual 
until  entered  in  the  books  of  the  corporation, 
is  a  regulation  designed  for  the  security  of 
the  corporation  itself,  and  of  third  persons 
taking  transfers  without  notice  of  any  prior 
equitable  transfer.  It  relates  to  the  transfer 
of  the  legal  title,  and  not  of  any  equitable 
interest  subordinate  to  that  title.  As  between 
yendor  and  vendee,  a  transfer  not  in  conform- 
ity to  such  provisions,  passes  the  equitable 
title,  and  divests  the  vendor  of  his  interest 
[2  Cow.  777, 778 ;  11  Wend.  628 ;  22  Id.  862 ; 
10  Mass.  476 ;  8  Pick.  90.]  U.  S,  Supreme  Ct, 
1841,  Black  «.  Zacharie,  8  Eovo,  488.  To  sim- 
ilar effisct.  Farmers*  Bank  of  Maryland  «.  Igle- 
hart,  6  QiU,  50. 

155*  A  clause  in  an  act  of  incorporation, 
providing  that  stock  of  the  company  riiall 
only  be  transferred  on  its  books,  is  for  the 
security  of  the  corporation,  and  does  not 
prevent  the  title  from  passing  as  between 
vendor  and  vendee ;  therefore,  a  member  of 
a  corporation  who  has  sold  and  transferred 
his  stock,  although  not  in  the  manner  pre- 
scribed by  the  charter  and  by-laws,  is  a  com- 
petent witness  for  the  company.  Ala*  Supreme 
Ct.  1846,  Duke  r.  Cahawba  Navigation  Co. 
10  Ala,  K  S,  82. 

156.  Equitable  title.  The  ground  on 
which  stock  sold,  but  not  legally  transferred, 
is  subject  to  attachment  by  the  creditors  of 
the  vendor,  is  the  same  on  which  personal 
chattels  sold,  but  retamed  in  the  possession 
of  the  vendor,  are  liable  to  attachment;  and 
the  same  circumstances  that  would  excuse 
failure  to  take  possession  in  one  case,  will  ex- 
cuse failure  to  perfect  the  transfer  in  the 
other.  Even  if  the  transfer  conveys  only  an 
equitable  title,  it  is  good  in  equity  against  an 
attachment  if  made  in  good  faith,  and  the 
parties  have  done  what  they  could  to  perfect 
the  title.  Conn.  Supreme  Ct.  1862,  Colt  «. 
Ives,  81  Conn.  25.  See  also,  Sargent «.  Essex 
M  Railway  Co.  9  PUl.  202 ;  S.  P.  Sargent «. 
Franklin  Ins.  Co.  8  Pick.  90. 

157.  Transfer  on  books  not  dispensed 
with«  Shares  in  a  bank,  whose  charter  pro- 
vides that  they  shall  **  be  transferable  only  at 


r  its  banking  house  and  on  its  books,''  cacnot 
be  effectually  transferred  as  against  a  credit- 
or of  the  vendor,  who  attaches  them  withoat 
notice  of  any  tranafer,  by  a  delivery  of  the 
certificates  thereof,  together  with  an  assign- 
ment and  blank  power  of  attorney  fiom  the 
vendor  to  the  vendee,  even  if  notice  of  such 
transfer  be  given  to  the  bank  1;efore  the  at- 
tachment M<us,  Supreme  Ct.  1855,  Fifiher 
9.  Essex  Bank,  5  Oray^  873. 

158.  Where  one  borrowed  money,  and 
deposited  certificates  of  railway  shares,  vrith 
blank  assignments  upon  them,  aa  aeciuity, 
and  the  blanks  were  not  filled  up,  till  the 
shareholder  became  bankrupt, — HM^  that 
although  the  charter  provided  that  a  pur- 
chaser of  stock  should  have  no  share  in  the 
undertaking  till  his  transfer  was  registered 
on  the  books,  the  pledgee  had  a  lien  upon 
the  shares,  for  money  advanced  by  him,  or 
paid  on  calls  upon  the  shares.  Exp.  Dobeon, 
2  Mont.  D,  &  D.  685.  Compare  B^;ina  f. 
General  Cemetery  Co.  6  EU.  its  B.  415 ;  36 
Eng.  L.  &  Eg.  126. 

150*  Where  the  charter  of  a  turnpike 
company  provided  that  shares  of  the  stock 
should  be  transferable  only  on  the  books  of 
the  company,  in  such  manner  as  they,  b; 
their  by-laws,  should  direct^  and  a  by-lav 
provided  that  the  directors  should  prescribe 
the  form  of  transfer  to  be  regist»ed  by  the 
clerk  in  the  comptmy's  books^  and  that  no 
transfer  should  be  valid,  unless  so  made  and 
registered, — Held,  that  a  deed  of  transfer  in  the 
prescribed  form  conveyed  no  title  until  actu- 
ally registered.  Conn.  Supreme  Ct  1821, 
Northrop  v.  Newtown  &  Bridgeport  Turn- 
pike Co.  8  Conn.  544. 

lOO.  The  registry,  in  such  case,  is  itself 
the  originating  act  in  the  change  of  title; 
and  an  entry  by  the  clerk,  on  the  deed,  *^  re- 
ceived for  record,^'  is  not  equivalent  to  a 
registry.  lb;  S.  P.  Marlborough  Manf.  Co. 
V.  Smith,  2  C&nn.  579.  And  see  5  /i2L  246. 

161*  But  a  written  assignment  in  tbe  form 
prescribed,  and  seasonably  registered  at  length 
by  the  clerk  on  the  books  of  the  company, 
is  a  transfer  on  the  books  within  the  mean- 
ing of  the  charter,  and  conveys  the  legal 
title.  Conn.  Supreme  Ct.  1828,  JSortbaop  t. 
Carter,  5  Conn.  246. 

162.  Where  a  by-law  provided  that  no 
transfer  should  be  of  any  avail  until  reeeired 
for  record  by  the  clerk,  who  shoald  enter 
theieon  the  time  he  received  it,  wMch  ahonid 
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bear  date  accordinglj, — Bkidy  that  a  sale 
or  pledge,  accompanied  by  a  letter  of 
attorney  to  make  the  transfer,  oonreyed  no 
title,  mitil  the  transfer  wasreceiyed  for  record 
by  the  clerk.  Conn.  SuprerM  Ot,  1837,  Ox- 
ford Turnpike  «.  Bunnel,  6  Cown,  552. 

168.  Under  the  Mass.  Rer.  Stat.  ch.  89,  sec. 
553,  which  provides  that  shares  of  railroad 
stock  may  be  transferred  in  writmg,  butsnch 
conveyance  £hall  not  be  valid  against  any 
other  persons  than  the  grantors  and  their 
representatives  miless  recorded, — ^the  title  of 
a  grantee  whose  conveyance  is  not  recorded, 
is  defeated  by  the  sale  of  the  stock  on  exe- 
cution against  his  grantor.  Mass,  BuprmM 
Ct.  1862,  Bock  V.  Kichok,  8  AUen^  842. 

164,  "VThere,  by  the  regulation  of  the 
company,  actual  transfers  of  stock  can  only 
be  made  on  the  books  and  on  the  surrender 
of  the  certificate,  such  a  transfer  is  necessary 
in  order  to  divest  the  legal  title  of  the  owner, 
or  his  assignee  in  insolvency.  A  verbal  pro- 
mise of  the  owner  to  one  indebted  jointly 
with  him  that  he  would  transfer  the  stock  to 
fheir  creditor,  in  consideration  of  which  such 
co-debtor  transferred  securities  of  his  for  the 

• 

same  purpose,  does  not  give  the  latter  any 
lien  as  against  the  former's  creditors.  So 
where  the  owner,  after  having  given  a  writ- 
ten assignment,  with  power  to  transfer,  as  se- 
curity  for  a  debt,  received  the  certificates  and 
assignments  back  again,  in  order  to  obtain  a 
stock  dividend  from  the  company,  on  a  pro- 
mise to  return  the  same  number  of  shares  to 
the  creditor,  which  he  never  did,  such  cred- 
itor acquired  no  lien  as  against  attaching 
creditors.  Conn,  Bupreme  Ct.  1860,  Ship- 
man  0.  JStna  Ins.  Co.  29  Conn,  245. 

1 6o.  A  sale  in  good  faith  of  the  shares  in 
the  stock  of  a  manufacturing  corporation, 
accompanied  by  an  assignment  and  delivery 
of  the  certificate,  but  made  without  notice 
to  the  corporation,  is  invalid  in  Massachu- 
setts as  against  a  subsequent  attachment  and 
sale  on  execution,  by  a  creditor  of  the  as- 
signor. Ma9»,  Supreme  Ct.  1858,  Blanchard 
f  V.  Dedham  Gas  Light  Co.  12  Gray^  218. 

166.  In  Maine,  no  transfer  of  the  shares 
of  the  capital  stock  of  a  bank  is  valid,  so  as 
to  secure  them  from  attachment,  until  it  is  en- 
tered on  the  books  of  the  corporation, 
'<  showing  the  names  of  the  parties,  the  num- 
ber of  shares,  and  the  date  of  transfer,"  in 
accordance  with  the  provisions  of  section  11, 
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ch.  46  ofthr  Revised  Statutes.*  Ife.£kipr0m0 
Ct.  1860,  Skowhagan  Bank  «.  Cutler,  49  Me, 
815. 

167.  An  assignment  of  shares  of  stock,  in 
a  corporation  formed  under  the  Cal.  Act  of 
1858,  by  a  mere  delivery  of  the  certificate  of 
stock  without  a  transfer  on  the  books  of  the 
corporation,  as  provided  by  the  statnte,  is 
invalid  as  against  a  subsequent  purchaser  of 
the  stock  at  sale  on  execution  against  the 
assignor,  without  notice  of  the  assignment. 
CaL  Supreme  Ct.  1862,  Naglee  o.  Pacific 
Wharf  Co.  20  Co/.  529. 

168.  In  Now  Hampshire,  a  transfer  of 
railroad  stock  is  not  complete  until  an  entry 
of  such  transfer  is  made  upon  the  stock  rec- 
ord, or  it  be  sent  to  the  office  for  that  pur* 
pose ;  and  the  omission  thus  to  perfect  the 
delivery  will  be  prima  facie,  and,  if  unex- 
plained, conclusive  evidence  of  a  secret  tmst, 
and  render  the  transfer  fraudulent  and  void 
as  to  creditorsw  If.  K  Supreme  Ct.  1861, 
Pinkerton  «.  Manchester  &c  R  R  42  If,  H.  424. 

169.  How  made.  An  entry  on  the  books 
that  a  transfer  is  made,  attested  by  the  sec- 
retary, and  with  the  power  affixed,^£r02e2, 
a  substantial  compliance  with  a  by-law, 
requiring  transfers  of  stock  to  be  made  on 
the  books  and  attested  by  the  secretary. 
Pa,  Supreme  Ct.  1849,  Chambersbnrglns.  Co. 
V,  Smith.  11  Pa.  St.  120. 

8.  ^eet  of  Tranter. 

170.  An  assignee  of  a  stockholder  in  a 
dissolved  corporation,  takes  no  greater  inter- 
est or  light  than  had  the  assignor.  If.  T. 
Chancery^  1844,  James  v.  Woodrufi',  10  Paifie^ 
541 ;  N.  Y.  Superior  Ct,  1857,  McCready  «. 
Bumsey,  21  How.  Pr.  271.  Compare  Calla- 
nan  e.  Edwards,  82  N.  Y.  488. 

171.  Transfer  of  subscription.  Where 
an  original  subscriber  to  the  stock  of  an  in- 
corporated company,  bound  to  pay  the  install- 
ments upon  his  subscription,  from  time  to 
time,  as  they  were  called  in  by  the  company, 
transfers  his  stock  to  another,  with  his  as- 
sent, the  transferree  is  substituted  to  the 
rights  and  obligations  of  the  original  sub- 
scriber, and  becomes  bound  to  pay  up  install- 
ments called  for  after  the  transfer  to  him. 
And  the  payment  of  installments,  by  such 

*  Hie  itatato  of  Btalae,  (B.  S.  of  1841,  o.  76,  |  IS)  pro- 
Tiding  for  the  transfer  of  ceittflcatcs  of  itock  upon  the 
books  of  the  oorporation,  oonstmed.  See  Skowhegan  Dank 
9.  Cutler,  53  Me.  509. 
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transferee,  is  evidence  of  his  assent  to  the 
transfer.  Md.  Ct,  of  Appeals^  1847,  Hall  «. 
United  States  Ins.  Co.  5  Gill,  484.  To  sim- 
ilar effect,  N.  T.  Supreme  Ct.  8p.  T.  1848, 
Mann  «.  Cnrrie,  2  Ba/rh.  294. 

172.  Under  a  Pa.  statute,  incorporatiDg 
the  "West  Philadelphia  Canal  Company,'' 
A.  one  of  the  subscribers,  transferred  Ms 
shares  to  B.  "who,  after  installments  had 
been  called  for,  but  before  they  were  pay- 
able, transferred  to  C.  on  the  books  of  the 
company.  C.  agreed  to  the  transfer  before 
it  was  made,  but  never  gave  personal  notice 
of  acceptance  nor  called  for  the  certificates. 
Meld,^  that  B.  was  not  liable  for  installments 
due  after  the  date  of  his  transfer.  Pa.  Bu^- 
pretM  Ct  1888,  West  Philadelphia  Canal  Co. 
V.  Innes,  8  Whart.  198. 

178*  Liability  for  ealls*  If  a  subscriber 
to  stock  of  a  corporation  transfer  it  without 
the  assent  of  the  corporation,  for  the  purpose 
of  escaping  liability  on  his  subscription,  the 
transfer  will  be  no  defence  to  him  in  an  ac- 
tion for  the  amount  due  on  his  subscription. 
Pa,  Supreme  Ct.  1857,EverharttJ.  West  Ches- 
ter &  Philadelphia  B.  R.  Co.  28  Pa:  St.  839. 

174.  One  who  sells  shares  of  the  capital 
stock  of  a  corporation,  which  has  not  yet 
issued  certificates,  and  agrees  to  give  the  pur- 
chaser a  certificate  as  soon  as  he  obtain^  it,  is 
noit  liable  for  an  assessment  laid  thereafter,  and 
before  ihe  certificates  are  issued.*  JfoM.  Su^ 
premeCt.  1865,  Brighamv.  Mead,  10  Allen,  245. 

175.  Where  property  encnmbered  with  a 
mortgage  to  secure  the  subscription  of  a 
shareholder  to  the  capital  stock  of  a  corpo- 
ration, was  sold  with  the  shares  of  stock,  for 
a  fixed  price,  and  without  guaranty  against 
the  jnortgage, — Eeldy  that  the  purchaser  was 
liable  to  the  origiDal  stockholder,  and  he, 
when  called  on  for  payment  of  the  subscrip- 
tion, might  call  la  warranty  his  vendee,  al- 
though there  had  never  been  any  transfer  of 
the  stock  on  the  books  of  the  company. 
La.  Supreme  Ct.  1869,  Clinton  Ac.  R.  R  Co. 
V.  Eason,  14  La.  Ann.  816. 


«The  poTdMBer  of  scrip  oertifleatM  In  •  propoMd  railwftjr 
company  which  had  not  obtained  any  act  of  ParilanwDt,— 
l/eldi  after  the  act  had  passed,  and  In  the  absence  of  any 
special  contract,  not  bound  to  take  a  transfer  of  the  corres- 
ponding shares  from  his  vendor,  or  to  indemnify  bhn  from 
the  amoant  of  calls  snbeeqnently  made.  Jaokson  «.  Cocker, 
4Beav.^;2ErHf.  BaihcCat.  868;  lOLawJ.Ji.S.  Ch.iM. 
Compare  Wynne  t.  Price,  8  />«  G«a»  nfc  iSL  810 ;  18  Jvr.  895 ; 
Humble  «.  langstoa,  S  &tg.  BaUw,  Cat.  CSS;  7  Meet.  <A 
W.  61T. 


176.  Until  the  deed  of  transfer  upon  the 
sale  of  railway  shares  has  been  registered  by 
the  transferee,  (whose  duty  it  is  to  procure 
such  deed  to  be  registered,)  the  inDsfmoi 
cannot,  after  he  has  been  compelled  to  ptj 
the  amount  of  such  calls,  recover  the  same 
from  the  transferee,  upon  the  common  count 
for  money  paid  to  his  use,  Q.  B.  1849,6a>ies 
V.  Blane,  6  Eng.  Bailw.  Cm.  70 ;  14  Jur.  87; 
19  Law  J.  Hr.  S.  Q.  R  19.  Compare  Taylert. 
Blane,  14  Q.  B.  206. 

177.  As  to  liability  of  purchaser  to  n> 
ceiver  of  corporation, — see  Litchfield  Bank  e. 
Peck,  20  Conn.  884    Compare  Id.  137. 

178.  Failure  of  consideration.  A  pro- 
prietor of  shares  in  a  public  company  is  liable 
to  a  person  to  whom  he  has  sold  them,  in 
assumpsit  for  money  had  and  received,  on 
failure  of  consideration  upon  the  disBolntioD 
of  the  company.  C.  P.  1826,  Watkim  f. 
Huntley,  2  Car.  4t  P.  410,  n. 

179.  TFpon  a  sale  of  corporate  stock,  both 
parties  believed  it  wbs  fully  paid  up ;  bnt  b 
consequence  of  a  subsequent  resolution  of  the 
directors,  the  buyer  was  compelled  to  make 
a  payment  upon  it  Heldy  that  there  being 
neither  fraud  nor  warranty  in  the  sale,  he 
could  not  recover  from  the  seller.  N.  Y.  Sur 
preme  Ct.  1816,  Cunningham  v.  Spier,  13 
Johns.  892. 

180.  A  covenant,  by  the  vendee  of  bank 
stock,  to  indemnify  his  vendor  for  all  liabil- 
ities he  may  have  incurred  as  stockholder, 
applies  only  to  lawfrd  claims,  not  to  the  cost 
of  defending  a  groundless  soit,  nor  to  the 
vendor^s  expense  and  trouble  in  getting  n- 
versal  of  a  judgment  on  which  his  property 
had  been  taken,  he  having  been  appointed 
receiver  of  the  bank,  and  having  wrongfully 
consented  to  judgment  against  it*  Me*  Bur 
prcme  Ct.  1854,  Merrill  ©.  Shaw,  88  Me.  W, 

181.  Construction  and  efifect  of  a  atipnls- 
tion  by  corporators,  on  a  sale  of  stock,  that 
tbc  corporation  shall  not  set  up  claims  against 
the  buyer,  in  respect  of  past  tiansactioDa 
Jackson  v.  Grant,  18  If.  J.  (8  Green^)  145. 

182*  Dividends.  That  an  assignmeDt  of 
shares  of  stock  in  a  corporation  passes  the 


*  That,  wh«n  %  stockholder  will  shares  tn  a  mamitectar 
ing  corporaUon,  and  oovanaiits  thai  thegr  are  Are  fron  aB 
encumteanees,  the  oorenaiii  is  at  onoe  broken,  kf  the  shares 
of  the  stockholders  are  liable  for  the  debu  of  the  csrpon* 
tlon  ;  and  if,  at  the  time  of  the  sale,  the  assets  of  the  oa^ 
poratlon  are  not  equal  to  Its  UaUIUks,— aee  Claik  «.  Tvrjy 
90Me.l4S. 
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profits  on  sach  shares  not  jet  ascertained 
and  declared,— see  Kane  «.  Bloodgood,  7 
JohM,  CJi.  90. 

188.  Notice  to  a  purchaser,  before  matur- 
ity, of  a  note  and  mortgage  given  in  pay- 
ment of  a  subscription  to  raihroad  stock,  that 
they  were  given  for  such  consideration,  is 
notice  of  a  lawful  consideration  and  does  not 
impair  his  rights  as  a  bona  fide  holder.  Wis. 
Supreme  Ct,  1868,  Andrews  v.  Hart,  17  WU, 
397. 

184.  The  agent  of  a  seller  of  stock  who 
did  not  at  once  transfer  it,  but  promised  the 
buyer  that  he  would  be  accountable  for  such 
dividends  as  he  or  his  agent  should  receive 
before  transfer, — ITeld^  to  be  thereaft;er  the 
agent  of  the  latter  to  receive  such  dividends. 
Cropper  «.  Adams,  8  PiJb,  40. 

185*  The  parties  to  a  controversy  agreed 
that  certain  stock  slNnild  be  delivered  by  one 
to  B.  for  the  other,  in  satisfBCtion  of  his  de- 
mand, and  this  was  done.  Held^  that  B.  was 
to  be  regarded  as  the  agent  of  the  claiii^t, 
and  his  receipt  of  the  stock  was  a  receipt  by 
the  claimant,  and  constituted  a  good  satis- 
faction. iV.  F.  Supreme  CU  1819,  Anderson 
€.  Highland  Turnpike  Co.  16  Johns.  86. 

186.  Credit  on  the  boolu*  A  subscriber 
for  stock  in  a  corporation,  not  fully  paid,  on 
making  a  sale  of  property  to  the  corpora- 
tion, was  credited  on  its  books  for  a  part  of 
the  price,  and  the  residue  was  credited  to 
another  person,  who  held  as  collateral  secur- 
ity some  stock  also  partly  unpaid.  Held^ 
that  the  relation  between  the  former  and  the 
company  was  that  of  debtor  and  creditor, 
and  did  not  entitle  her  to  maintain  an  action 
against  the  company  and  such  pledgee,  to 
have  the  cre<lit  transferred  from  his  account 
to  hers.  JV.  T.  Supreme  Ct,  1863,  Craig  v, 
Hyde,  24  n<m,  Pr.  818. 

187.  Where  a  trnstee  of  stock  or  annuities 
assumes  to  transfer  the  stock,  it  is  a  breach 
of  trust,  anrl  the  cestui  que  trust  will  be  en- 
titled to  an  election,  either  to  have  the  indi- 
vidnal  stock  restored  to  him^  which  stood  in 
the  name  of  the  trustee,  or  to  have  the  pro- 
ceeds arising  from  its  sale.  Chaneeri/y  1740, 
Hairiaon  e.  Harrison,  3  Ati.  131. 

VI.    CiospoBATB  Durr. 

188.  Frandulent  Issue.  A  corporation  is 
bound  to  exercise,  in  respect  to  permitting 
issue  and  transfer  of  its  stock,  such  ordinary 


I  care  and  skill  as  affords  to  dealers  a  safe  and 
reliable  mode  of  acquiring  title  to  its  shares ; 
and  this  obligation  exists  not  only  towards 
existing  shareholders,  but  towards  the  public 
generally,  and  all  who  enter  upon  dealings  in 
their  stock.  If  their  transfer  agent  is  guilty 
of  frauds  in  the  issue  of  stock,  which  by 
ordmary  care  and  diligence  might  have  been 
detected,  the  corporation  is  liable  to  a  party 
injured,  for  his  damages.  Such  a  case  does 
not  present  the  question,  which  of  two  in- 
nocent parties  must  suffer;  the  question  is 
between  an  innocent  and  a  culpable  party.* 
If.  Y.  Ct,  of  Appeals,  1865,  New  York  &  N. 
H.  R  R.  Co.  f>.  Schuyler,  34  K  T,  30. 

189*  The  general  principles  governing  the 
transfer  of  stock,  the  rights  of  dealers  in  it, 
and  the  liability  of  the  corporation  for  acts 
of  their  transfer  agent,— explained.    Tb, 

190«  Transfer  on  forged  power.  A  cor- 
poration innocently  permitted  a  transfer  upon 
its  books  of  plaintiff  ^s  stock,  upon  a  forged 
power  of  attorney,  canceling  the  certificates, 
and  issuing  new  ones.  EM,  that  it  wae 
bound  to  transfer  an  equal  quantity  of  its 
stock  to  the  plaintiff,  or  pay  its  valucf  N. 
T,  Ct,  of  Appeals,  1853,  Pollock  «.  National 
Bank  7  N.  T,  (3  Sdd,)  374. 

19  !•  A  stockholder  may  recover  of  a  bank 
the  dividends  on  his  stock,  although,  at  the 
time  the  dividends  are  payable,  he  knows 
that  the  stock  has  been  placed,  under  a 
forged  power  of  attorney,  to  the  name  of 
another  person,  and  omits  to  inform  the  bank 
of  the  circumstance,  and  does  not  demand 
payment  of  the  dividends  till  after  the  escape 
of  the  offender.  Property  in  stock  is  not 
transferred  from  the  owner  by  being  placed 
under  a  forged  power  of  attorney  to  the 
name  of  another  person  on  the  books  of  the 
corporation.  |     C.  P,  1834,  Davis  «.  Bank  of 

*  Where  fldse  scrip  h«d  been  imed,  bejond  the  amoanfe 
and  number  of  shares  allowed  by  the  charter,  and  ahieady 
registered, — ffetd^  the  company  could  pot,  upon  that  ground, 
refuse  to  regbter  the  shares  of  those  who  had  purchased  the 
genuine  scrip.    Daly  «.  Thompson,  10  Jfees.  A  W,  800. 

t  Where  a  company  have  registered  a  transfer  of  stock 
which  Is  alleged  to  be  a  forgery,  and  an  action  Is  brought 
against  It  by  the  ori^nal  fbareholder,  and  another  Is  threat- 
ened by  the  alleged  transferree,  the  court  will  not  grant  an 
interpleader.  See  Dalton  «.  Midland  Hallway  Ca  19  (7.  A 
4X»\n Kng.  L.  k  JEq.  4S^ 

A  party  whose  stock  has  been  sold  under  a  forged  power 
may  recorer  the  yalue  as  money  had  and  received  ft<om  the 
purchaser.  Marsh  v.  Keating,  1  Bing.  If.  ^.  198 ;  1  BcoU^  5. 

X  This  case  was  reversed,  in  error,  on  the  ground  that 
the  declaration  omitte.t  to  show  that  the  money  hod  been 
actually  issued  by  government  to  the  bonk  to  pay  the  dlv- 
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England,  2  Bing.  803:  8  Law  Z.  4;  0  Mo&re, 
747;  Taylor  «.  Midland  Railw.  Co.  6  Jar.  K 
8.  695 ;  29  Z.  /.  N.  8.  Ch.  731 ;  8  W.  R.  401. 

192,  Alteration*  Where  the  owner  of  a 
certificate  of  shares  in  a  corporation  sold  a 
portion  of  them,  and  executed  and  deliyered 
an  assignment  thereof,  by  partially  filling  up 
a  blank  form,  printed  for  that  purpose  upon 
the  back  of  the  certificate,  being  guilty  of  no 
want  of  care  in  the  mode  of  fiUing  up  the 
same,  and  the  assignment  was  afterwards 
altered  so  as  to  purport  to  assign  the  whole 
of  the  shares,  and  the  corporation  neg- 
ligently and  carelessly  assigned  and  trans- 
ferred and  issued  new  certificates  to  others 
for  the  whole  of  the  shares, — Edd^  that  the 
corporation  was  liable  to  make  good  to  the 
owner  the  amount  wrongfVilly  transferred. 
J/oM.  Supreme  Ct.  1862}  Bewail  «.  Boston 
Water  Power  Co.  4  Allen,  277.  Compare 
Swan  9.  North  British  &c.  Oo.  7  Hurlst.  <£  N. 
608. 

193*  Where  the  negUgenee  of  a  stock- 
holder misled  a  bank  to  believe  that  a  trans- 
fer of  stock  which  was  in  fact  firaudulent,  had 
been  made  with  the  assent  of  the  stock- 
holder, and  on  the  faith  of  that  they  paid 
dividends  to  the  transferree, — Hdd^  that  the 
executors  of  such  stockholder  could  not  re- 
cover the  dividends  fh)m  the  bank.*  Q.  B. 
1889,  Coles  v.  Bank  of  Bngland,  10  Ad.  it 
EU,  437 ;  4  Jur.  266  \2P&r,di  D.  621. 

194.  That  a  corporation  Is  bound  to 
transfer  a  stock  to  an  assignee  duly  author- 
ized, unless  they  hold  some  claim  against  it, 
or  are  restrained  by  injunction  of  a  compe- 
tent court, — see  Purchase  r,  N.  T.  Exchange 
Bank,  8  Boberteon  164.  But  compare  Mechan- 
ics' Banking  Association  «.  Kariposa  Co.  Id, 
995. 

'  195.  If  a  railroad  company  has  no  inter- 
est or  lien  on  stock,  when  a  transfer  is  made, 
then  it  is  good  between  the  parties,  and  the 
company  cannot  rightfully  object  to  the  de- 
manded transfer.  Cal,  Supreme  Ct.  1858, 
People  f.  Crockett,  9  Cal  112. 

196.  The  by-laws  of  an  insurance  com* 
pany  provided  that  the  certificates  of  stock 


Idenda  In  question,  at  the  time  of  the  alleged  breach  of  dutj. 
Bank  of  England  v.  Davb,  4  Law  J.  y.  S.  K.  i?.  145 ;  5  Bam^ 
<ft  Cr€Jt9. 1S5 ;  15  Dawl.  <ft  J?.  82a 

*  But  where  tharea  were  fraudukntljr  transferred,  and 
the  owner  treated  the  tranaaction  aa  being  valid,  as  a^nst 
the  t-ansfcrree,  but  filed  a  bill  against  the  company  for 
damages, — Utld^  that  he  oould  not  recover.  Duncan  v, 
Lintiey,  8  Mac  A  0, 80. 


should  be  transfersble  only  at  the  qfftee  of  tbe 
company,  by  the  holder  personally,  or  his 
attorney,  and  that  transfers  should  be  authen- 
ticated by  the  president,  and  attested  by  the 
secretary,  and  that  it  should  be  the  duty  of 
the  president  to  attend  at  the  office  during 
business  hours.  A  deed  of  assignment  inis 
made  of  some  shares  to  two  persons,  who 
were  copartners,  with  power  to  f^^m  to  trans- 
fer the  same  on  the  books  of  th«  company; 
and  one  of  the  partners  called  at  the  office 
during  business  houi^s,  and,  the  preddent 
being  absent,  exhibited  to  the  secretary  the 
assignment  and  power,  and  demanded  that 
the  shares  should  be  transferred  on  the  books 
of  the  company,  and  certificates  issued  to 
himself  and  his  partner;  but  the  secretaiy 
declined,  saying  it  was  the  business  of  the 
president.  Reld,  that  the  company  were 
bound  by  these  proceedings  to  make  the 
transfer,  and  issue  the  new  certificates,  and 
that  they  could  not  refuse  to  do  so  on  the 
ground  that  they  held  notes  given  by  the  as- 
signors for  premiums  of  insurance,  one  of 
which  was  then  due.  Mase.  Supreme  O. 
1829,  Sargent  v.  Franklm  Ins.  Co.  8  Pidt.  90. 

197.  A  by-law  of  a  company,  the  shares 
of  the  stock  of  which  are  personal  and  as- 
signable property,  requiring  transfers  to  be 
made  only  at  its  office  personally,  or  by  at- 
torney with  consent  of  the  president  thereof^ 
is  contrary  to  the  general  laws  of  MassachQ- 
setts  respecting  the  transfer  of  the  right  of 
personal  property.    16, 

198.  Trust  ftinds.  The  mere  faet  that 
a  bank  permits  stock  which  stood  in  the 
name  of  a  testator,  to  be  transferred  by  the 
executor,  furnishes  no  ground  of  complaint 
against  the  bank,  although  it  is  made  to  ap- 
pear that  the  executor  was,  by  the  act  of 
transfer,  converting  the  money  to  his  own  use ; 
for  a  party  dealing  with  an  executor,  is  not 
bound  to  inquire  into  his  object^  nor  is  the 
party  dealing  with  an  executor  at  all  liable 
for  the  executor^s  misapplication  of  the 
money,  unless  he  have  reaeonahle  ffrtmnd  for 
believing  that  the  latter  intended  to  misapply 
the  money.  Md,  Ct.  of  Appeals^  1853,  Albert 
V.  Savings  Bank,  2  Md.  159.  Compare  1 3fi. 
Ch.  DeeU.  407. 

199*  A  bank  which  permits  a  transfer  of 
its  own  stock  by  an  executor  as  such,  on  its 
books,  is  chargeable  with  notice  of  the  will 
under  which  he  acts,  and  the  contents 
thereof;  and  an  omission  to  examine  such 
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will  and  the  specific  bequests  of  the  stock 
standing  on  its  books  in  the  name  of  the  tes- 
tator, amounts  to  negligence,  for  which  it 
will  be  held  liable,  on  a  conversion  by  the 
executor  to  his  own  use  of  the  stock  of  the 
cestui  que  trust,  U.  8.  Cire,  Ct,  {Md,)  1848, 
Lowry  «.  Commercial  &  Fanners'  Bank,  6 
West.  Law  J,  121. 

SOO*  As  towards  the  corporation,  an  exe- 
cutrix appointed  in  another  State,  has  the 
l^al  power  to  convert  the  shares  belonging 
to  the  estate  into  money,  without  the  aid  of 
the  Probate  Court  of  the  State,  if  she  can  do 
it  without  legal  process;  the  bank  is  not 
bound  to  see  to  the  application  of  the  pro- 
ceeds, nor  to  decide  whether  the  case  required 
the  sale.*  JTom,  Supreme  CL  184?,  Hutch- 
ins  0.  State  Bank,  12  MOc,  421. 

201.  Liability  for  refusal  to  tranrfen 
The  charter  of  a  corporation  provided  that 
no  transfer  of  its  stock  should  be  valid,  until 
registered  in  a  book  to  be  kept  by  the  corpo- 
ration, and  the  certificates  of  stock  were  in 
terms  only  trausferable  on  the  books  "  by  the 
said  stockholder  or  his  attorney,  on  surrender 
of  the  certificate."  HM^  that  when  the  re- 
quired evidence  was  produced,  the  corpora- 
tion was  bound  to  permit  the  transfer,  and 
was  liable  in  damages  to  the  fhll  value  of  the 
stock  for  refusing.  N,  Y,  Ct.  of  Errors,  1839, 
Commercial  Bank  of  Bu&lo  v,  Kortright,  22 
Wend,  848;  afiirming  S.  C.  20  Id,  91. 

202.  A  mandamas  to  eompel  a  corporation 
to  transfer  stock  on  its  books  will  not  lie. 
There  is  a  remedy  by  action.  [20  Wend.  91; 
22  Id.  848.]  2f,  T.  Supreme  Ct.  1848,  ISxp, 
Firemen's  Ins.  Co.  6  BiUy  248 ;  1813,  Shipley 
«.  Mechanics'  Bank,  10  Johju,  484 ;  1804, 
People  r.  Parker  Vein  Coal  Co.  10  How,  Pr, 
548;  1  Abb.  Pr.  128.  See  also,  Rex  «.  Lon- 
don Assurance  Co.  5  Bam,  A  Aid,  899 ;  Rex 
«.  Worcester  Canal  Co.  1  M.  &  R,  529 ;  Re- 
gina  o.  Liverpool,  Manchester  &c.  Railw.  Co. 
11  Eng.  L.  S  Bq,  408 ;  Sargent «.  Frank- 
lin Insurance  Co.  8  Pick,  90. 


*  stock  standing  In  the  name  of  the  ward  on  the  booki 
of  en  incorporation,  was  traneferred  by  his  guardian ;  the 
eertSfieatet  of  the  stock  w«re  canceled  by  the  corpora- 
tion, and  new  ones  issued  in  their  stead  to  the  trans- 
feree. Htld^  that  this  was  a  "  sale  or  removal  '*  by  the 
guardian  within  the  meaning  of  the  act  of  Maryland  of  1848, 
e.  804,  and,  having  been  made  without  an  order  of  the 
orphans'  court  as  required  by  the  act,  it  was  void,  and  did 
not  affect  the  rights  of  the  ward ;  and  that  the  act  of  the 
corporation  in  canoeling  the  certificates  was  such  a  con- 
vendon  as  te  make  a  demand  and  reftisal  unnecessafy  be- 
fore suitk    City  of  Baltimore  «.  Ncnnan,  4  Md,  WSL 


203.  A  mandamta  should  not  be  granted 
to  compel  the  officers  of  a  corporation  of 
which  Epurious  stock  lias  been  issued,  to  per- 
mit transfers  of  stock  pending  litigation  as 
to  the  validity  of  the  certificates  outstand- 
ing. But  in  case  of  insolvency  of  the  cor- 
poration, a  temporary  injunction  may  be  al-* 
lowed.  N.  F.  Supreme  Ct,  Sp.  T.  1854,  Peo- 
ple V.  Vein  Coal  Co.  10  Bow.  Pr,  186. 

204*  Action.  An  assignee  of  shares  in  a 
banking  corporation,  who  is  entitled  to  receive 
a  certificate  therefor,  may  maintain  assump- 
sit against  the  bank  for  a  wrongful  refusal  to 
issue  to  him  such  certificate.  N,  H,  Supreme 
Ct.  1864,  Hill  D.  Pine  River  Bank,  45  N,  ff. 
800 ;  S.  P.  Jnd,  Supreme  Ct.  1859,  Hehn  v. 
Swiggett,  12  Ind.  104. 

205.  In  an  action  to  compel  the  transfer 
of  stock,  it  is  sufficient  if  the  defendants 
transfer  the  requisite  number  of  shares  with- 
out reference  to  the  identity  of  those  claimed 
by  the  plaintiff.  Cal,  Supreme  Ct,  1867, 
Hardenbergh  v.  Bacon,  88  Cal  856 ;  S.  P, 
Noyes  «.  Spaulding,  27  Vt,  420. 

*  Vn.  Iaes  of  the  Cobpoeation. 

200.  There  Is  no  Item  at  eommon  law  i 

upon  stock  for  debts  in  favor  of  the  corpo- 
ration issuing  the  stock.  When  such  a  lien 
exists,  it  is  by  statutory  authority,  either  ex- 
pressed in  the  act  of  incorporation,  or  by  by> 
laws  made  by  authority  of  the  act.*  [Ang. 
&  Ames  on  Corp.  §  886.]  Pa,  Supreme  Ct, 
1866,  Steamship  Dock  Co.  v.  Heron,  52  Pa, 
St.  280.  To  similar  effect,  Mass,  Supreme 
Ct,  1851,  Mass.  Iron  Co.  o.  Hooper,  7  Cush, 
183. 

207.  A  corporation  has  no  implied  lien 
upon  the  stock  of  a  shareholder,  which  has 
been  transferred  by  him  as  security  for  any 
demand  against  him;  and  the  company  is 
bound,  notwithstanding  they  have  such  de- 
mand, to  enter  on  their  books  the  transfer  of 
such  stock,  in  pursuance  of  the  assignment 
of  the  same,  and  is  liable  in  damages  to  the 
assignee  for  a  refusal  so  to  do.t    Jif.  C,  Sur 


*A  stockhoMe?,  whose  estate  was  Insolvent,  died  indebted 
to  the  corporation ;  and  after  Ids  death  the  company  passed 
a  resolution  proliiblttng  tlie  transfer  of  stock  by  any  one  in- 
debted to  the  company  till  the  debt  was  paid  or  secnred. 
The  stock  was  sobseqaently  sold,  the  purchaser  having  no 
knowledge  of  the  8toekholder*B  indebtedness,  or  of  the  reso- 
lotlon  of  the  eraipany.  H€ld,  that  the  company  was 
bound  to  permit  a  trentfer  of  the  stock.  Pa.  Suprmn%  Ct, 
1866,  Steamship  Dock  Co. «.  Heron,  68  /Vk  iSl  SSa 

t  A  payment  wldoh  the  assignee  of  stock  makes  to  satisfy 
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preme  Ct.  1831,  Heart  v.  State  Bank,  3  Dev, 
Eq,  111. 

208.  Usagre.  If  a  stockholder  borrow 
money  of  a  bank,  with  full  knowledge  of  a 
vmge  not  to  permit  a  transfer  of  the  stock  of 
one  indebted  to  the  bank,  he  is  bound  by 
such  usage;  and  neither  he  nor  a  general 
assignee,  who  has  not  paid  value,  can  sus- 
tain an  action  against  the  bank  for  refusing 
to  permit  a  transfer.  Pa,  Supreme  Ct  1822, 
Morgan  «.  Bank  of  North  America,  8  Serg,  d> 
i?.  78. 

200.  Form  of  certifleate.  Where  the 
certificate  of  stock,  issued  to  the  holder  by 
the  company,  stated  that  the  stock  was  trans- 
ferable, *^  subject  neyertheless  to  his  indebted- 
ness and  liability  at  the  bank,  according  to 
the  charter  and  by-laws  of  said  bank," — Held, 
that  these  words  might  be  construed  as  sus- 
taining a  lien,  although  no  lien  was  expressly 
provided  for  by  the  charter  or  by-laws ;  and 
that  the  corporation,  having  relied  on  the 
stock  as  security  for  an  indebtedness  of  the 
holder,  were  entitled  to  insist  upon  the  lien 
against  the  holder  of  the  stock  and  against 
I  his  assignee  in  trust  for  creditors.  Conn. 
Supreme  Ct.  1857,  Yansands  v,  Middlesex 
County  Bank,  26  Conn.  144.  Compare  Fitz- 
hugh  V.  Bank  of  Shepherdsville,  8  B.Mofir,12Q, 

210.  Power  to  make  by-laws.  The  pro- 
vision of  a  charter  declaring  the  stock  of  the 
corporation  personal  property,  and  author- 
izing the  board  of  directors  to  make  rules 
and  regulations  concerning  its  transfer,  sub- 
ject to  the  general  law  of  the  State,  author- 
izes the  board  to  adopt  a  rule  prohibiting 
the  transfer  of  stock  until  all  the  debts  die 
by  the  owner  of  the  stock  to  the  corporation 
shall  have  been  paid,  although  such  rule  be 
inconsistent  with  the  general  law  of  the  State 
governing  the  transfer  of  personal  property.* 
Mb,  Supreme  Ct  1845,  St.  Louis  Perpetual 
Ins.  Co.  e.  Goodfellow,  9  Mo.  149 ;  S.  P.  Cun- 


a  debt  due  to  the  companj  from  the  assignor,  and  irhleh 
they  require  him  to  make  as  a  condition  of  permitting  a 
transfer  on  the  books,  is  not  to  be  deemed  a  voluntary  pay- 
ment ;  but  one  made,  In  some  measure,  under  oompulsloo, 
and  he  can  recover  It  back.  IT.  Y,  Supreme  Ci,  tBist,BaUB 
«.  N.  T.  Ins.  Co.  8  Johm4.  Cos.  SSa 

*  A  statute  forbidding  banks  to  make  loans  or  dlsooonts 
on  pledge  of  their  own  stock,  may  be  considered  as  Intend- 
ing a  case  where  the  stock  is  directly  and  spedflcally 
pledged  as  security  for  the  parUoular  debt,  and  not  where  a 
mere  general  Itcn  exluts,  especially  where  the  discount  is 
made  In  favor  of  a  third  party  who  has  no  interest  in  the 
stock  sul]|{ected  to  the  lien.  Vansands  v,  Middlesez  County 
Bank,  M  Cbnik  141 


ningham  v.  Alabama  Life  Ins.  &  Trust  Co.  4 
Ala  JV.  S.  662. 

211*  A  transfer  contrary  to  such  rule  and 
according  to  the  general  law  governing  tbe 
transfer  of  personal  property  is  good  against 
the  parties,  although  not  against  the  coxpo- 
ration.  Mo.  Supreme  Ct  1845,  St.  Louis  Per- 
petual Lis.  Co.  «.  Goodfellow,  9  Mo.  149. 

212.  A-  by-law  of  a  bank^  giving  to  the 
institution  a  lien  upon  the  shares  of  a  stock- 
holder for  debts  due  from  him  to  the  bank, 
is  a  reasonable  and  valid  by-law ;  and  under 
it,  a  bank  may  defend  against  a  suit  brought 
by  a  stockholder  for  a  refusal  to  penuit  him 
to  transfer  his  stock  on  its  books,  withoot 
first  paying  the  debts  he  owes  to  it  Dei 
Superior  Ct.  1832,  McDowell  «.  Bank  of 
Wilmington,  1  Marring.  27 ;  Go.  Supreme  CL 
1846,  Tuttle  v.  Walton,  1  Oa.  43 ;  Mo.  Su- 
preme Ct  1845,  St.  Louis  Perpetual  Lis.  Co. 
V.  €k>odfellow,  9  Mo.  149.  See  also  Child  «. 
Hudson's  Bay  Co.  2  P.  Wme.  207. 

218.  Contrivance  to  gain  lien.  The  pur- 
chase, by  a  corporation,  of  a  bill  of  exchange, 
the  act  being  in  excess  of  their  corporate 
powers,  and  for  the  purpose  of  subjecting  the 
stock  of  a  party  to  the  bill,  not  ww^nt^ffg  to 
such  transfer,  to  a  lien  for  its  payment^  is  an 
abuse  of  its  corporate  rights,  and  will  not 
authorize  the  company  to  withhold  its  aaseot 
to  an  assignment  of  the  stock  previously 
made  to  a  third  person,  though  unknown  to 
the  company  at  the  time  they  received  tiie 
bill  Ohio  Supreme  Ct.  1861,  White's  Bank 
V.  Toledo  Ins.  Co.  12  Ohio  St.  601. 

214.  Effect  pf  proTlsion.  Where,  by  the 
charter  of  a  corporation,  or  its  by-laws  there- 
by authorized,  its  stock  is  transferable  only 
on  its  books,  and  the  charter  dedares  that  a 
stockholder  who  is  indebted  to  the  company, 
shall  have  no  right  to  sell  or  transfer  his 
stock  until  he  pays  or  secures  the  debt  to 
the  satisfaction  of  the  company, — Uie  as- 
signee of  stock,  without  a  transfer  on  the 
corporate  books,  takes  it  subject  to  the  equity 
of  the  company.  N.  T.  Chancery^  1832,  Steb- 
bins  0.  Phoenix  Fire  Lis.  Co.  8  Paige^  850 ;  JJ. 
S.  Supreme  Ct.  1817,  Union  Bank  v.  Laiid,  3 
Wheat  800.  Compare  McCready  «.  Ramsey, 
6  Duer^  674. 

215.  Where  the  charter  of  a  bank  provid- 
ed that  no  part  of  her  capital  stock  should 
be  sold  or  transferred,  except  in  certain  cases, 
until  the  whole  amount  had  been  paid  in,— 
Eddy  that  a  contract  for  the  transfer  of 
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shares,  not  falling  within  the  exceptions 
made,  and  to  be  carried  into  execution  when 
but  fifty  per  cent,  should  be  paid  in,  was  il- 
legal and  Toid.  Me,  Supreme  Ot.  1839,  Mer- 
rill «.  Call,  13  Me,  (8  Shepl)  428. 

210.  An  assigrnee  of  a  eertiflfate  cannot 
thereby  acquire  any  rights  against  the  corpo- 
ration superior  to  those  possessed  by  the  as- 
signor. He  is  to  be  deemed  an  assignee  of  a 
thing  in  action  not  negotiable,  and  as  suc- 
ceeding merely  to  the  rights  and  equities  of 
the  assignor.  N,  T.  Ot.  of  AppecUs,  1856, 
Mechanics'  Bank  v.  N  Y,  &  New  Haren  R 
R  Co.  13  N.  T,  (8  Kern.)  699;  JT.  T.  Su- 
perior Ot.  1857,  McCready  «.  Rumsey,  6  I>uer^ 
574. 

217.  Hence,  if  the  corporation  have,  under 
their  charter  and  by-laws,  a  lien  against  the 
stock  tor  a  debt  of  the  holder,  one  who  takes 
an  outside  transfer  of  the  certificate,  is  not 
entitled  to  require  the  corporation  to  transfer 
the  stock,  except  oa  terms  of  his  satisfying 
the  lien.  If.  Y,  Superior  Ot.  1857,  McCready 
«.  Rumsey,  6  Duer,  574. 

218.  What  debts  are  secured,  A  clause 
of  a  statute  or  act  of  incorporation,  which 
provides  that  '^  no  stockholder,  indebted  to  a 
bank,  shall  be  authorized  to  make  a  trans- 
fer, or  recsive  a  dividend,  until  such  debt 
shall  haye  been  discharged,"  or  secured,  in- 
cludes notes  discounted  by  the  bank  for  the 
stockholder,  as  well  as  debts  due  for  an  orig- 
inal subscription  for  stock.  Pa.  Supreme  Ct. 
18'34,  Rogers  9.  Huntington  Bank,  12  Serg. 
&R.  77 ;  1833,  Morgan  o.  Bank  of  North 
America,  8  Id.  78. 

219.  Partnership  debts.  The  articles  of 
association  of  a  bank  provided  that  no  share- 
holder should  be  permitted  to  transfer  his 
shares,  or  receive  a  dividend  thereon,  who 
should  owe  the  bank  a  debt  then  due,  unless 
by  consent,  &c. ;  and  authority  was  given 
whenever  such  a  debt  should  be  past  due,  to 
sell  the  stock,  and  apply  the  proceeds  to  pay 
the  debt.  Held^  that  these  provisions  created 
a  lien  upon  the  stock  in  favor  of  the  bank 
for  the  debts  of  the  stockholder,  and  that 
the  debts  of  a  partnership,  of  which  the 
stockholder  was  a  member,  were  his  debts 
within  the  rule.  N.  Y.  Supreme  Ct.  1857, 
Arnold  9.  Suffolk  Bank,  27  Barb.  424. 

220.  The  word  ^^ Indebted,"  in  such  a 
statute  applies  to  notes  which  have  not  be- 
come due  and  payable.  The  restraint  on  the 
transfer  of  stock  would  fail  of  the  intended 


benefit,  if  a  stockholder  had 'an  unrestrained 
right  to  transfer  at  any  time  before  bis  note 
fell  due.  Pa.  Supreme  Ct,  1826,  Grant  «. 
Mechanics'  Bank  of  Philadelphia,  15  Serg. 
<l&i2.140;  B.  P.  Sewall  t.  Lancaster  Bank, 
17  Serg.  A  B.  285.  And  see  Cunningham  v. 
Alabama  Life  Ins.  &c.  Co.  4  Ala.  N.  S.  652. 

221.  It  applies  to  debts  to  become  due,  as 
well  as  to  those  due,  and  to  those  in  which 
the  stockholder  is  surety  or  indorser  as  well 
as  those  in  which  he  is  the  principal  debtor. 
Mo.  Supreme  Ct.  1845,  St  Louis  Perpetual 
Ins.  Co.  o.  Qoodfellow,  9  Mo.  149. 

222.  It  applies  to  the  liability  to  pay  for 
the  amount  of  stock  subscribed,  although 
the  installments  have  not  been  collected  be- 
fore the  time  of  transfer.  Pa,  Supreme  Ct. 
1857,  Pittsburgh  Ac.  R  R  Co.  v.  Clarke,  29 
Pa.  St.  146;  9  Am.  Bailw.  Times,  51. 

228.  Debts  due.  A  provision  in  the  ar- 
ticles of  a  banking  association  that  **no 
shares  shall  be  transferable,  unless  the  share- 
holder shall  previously  discharge  all  debts 
due  by  him  to  the  association,"  includes  not 
only  debts  which  have  matured  and  are  al- 
ready payable,  but  also  liabilities  not  yet 
matured.  N.  Y,  Ct.  of  Appeals^  1862,  Leggett 
V.  Bank  of  Sing  Sing,  24  N.  T.  283. 

224.  The  lien  which  a  bank  has  on  stock 
for  all  debts  actually  due  and  pa}  able  to  the 
corporation,  attaches  to  the  stock  of  a  de- 
positor who  has  overdrawn  his  account  by 
checks,  but  not  for  notes  or  bills  on  which 
he  may  be  a  party,  as  maker  or  endorser,  not 
due  at  the  time  a  transfer  of  such  stock  is 
demanded.  Md.  Ct.  of  AppeaU,  1859,  Reese 
«.  Bank  of  Commerce,  14  Md,  271. 

225«  If  the  corporation  claims  more  than 
is  due,  the  stockholder  must  tender  what  he 
admits  to  be  due,  to  put  the  bank  in  the 
wrong  for  refusing  to  transfer.  Circ.  Ct.  D. 
C.  1828,  Peirson  «.  Bank  of  Washington,  8 
Cranck  0.  Ct.  863. 

220.  Debts  aocming  after  demand*  Where 
an  assignee  demands  a  transfer  of  stock  in  a 
corporation  which  holds  a  lien  on  the  stock 
for  all  debts  actually  due  and  payable  to  the 
corporation,  but  refuses  to  pay  the  debts  due 
the  bank  by  the  stockholder,  and  afterwards 
makes  another  demand  when  other  debts 
have  become  due,  he  is  not  entitled  to  a 
transfer  without  offering  to  pay  all  the  debts 
then  due.  Md.  Ct.  ofAppeaU,  1859,  Reese  v. 
Bank  of  Commerce,  14  Md.  271. 

227.  Surety.    If  a  coiporation  which  is 


760 


Lien  of 


[  STOCK.] 


CorjpcroLioti,. 


pennitted  by  its  charter  to  retain,  at  its  op- 
tion, the  diyidendfl,  and  prohibit  the  transfer 
of  tiie  stock  belonging  to  stockholders  who 
may  be  indebted  to  it,  does  not  actoally  %x. 
its  lien  upon  the  stock  of  such  a  stockholder 
by  refusing  to  permit  its  transfer,  and  no  re- 
qoisition  is  made  upon  the  company  by  the 
surety,  to  refuse  to  permit  its  tnmsfer  for  his 
protection,  the  company  may  allow  the  trans- 
fer to  be  made,  without  losing  any  right 
against  the  surety.  ^2a.  Supreme  Ct.  1868, 
Perrine  v.  Fireman^s  Ins.  Co.  of  Mobile,  32 
Ala.  iV:  8,  676. 

228.  Equitable  title  of  assignee.  By  the 
proyisions  of  the  Ohio  '^  act  to  incorporate 
the  State  Bank  of  Ohio,  and  other  banking 
companies"  (48  O.  L.  24),  a  bank  holds  a  lien 
on  the  shares  of  its  stockholders  for  the 
amount  of  his  indebtedness,  which  cannot  be 
defeated  by  a  transfer  made  without  the  con- 
sent of  a  minority  of  the  directors,  nor  will 
such  consent  authorize  a  transfer  if  the  debt 
is  overdue  and  unpaid.  Held,  that  although 
an  assignment  on  the  books  of  the  bank  may 
be  necessary  to  pass  a  legal  title  to  stock, 
yet  an  equitable  title  may  be  otherwise  con- 
veyed; that  the  bank  is  bound  to  respect 
such  equity  from  the  time  it  receives  notice 
of  it;  that  debts  contracted  by  the  assignor 
to  the  bank,  after  the  receipt  of  such  notice, 
are  not  as  against  the  assignee,  liens  on  the 
stock ;  that  notice  of  such  assignment  to  the 
cashier  is  notice  to  the  bank;  and  that, 
where  a  person  holds  a  full  and  equitable 
title  to  stock,  of  which  the  bank  has  notice, 
he  is  altio  entitled  in  equity  to  the  dividends 
thereafter  accruing  upon  it.  Ohio  Supreme 
Ct,  1853,  Conant  v.  Seneca  County  Bank,  1 
Ohio  St.  298 ;  S.  P.  Nesmitii  v.  Washmgton 
County  Bank,  6  Pick.  824. 

229.  Belation  back.  Where  a  banking 
association  had  not,  before  it  obtained  its 
charter,  a  lien  on  the  stock  of  its  stockhold- 
ers,— Held,  that  the  lien  given  by  the  charter 
could  not  overreach  a  prior  assignment  of 
stock  so  as  to  preclude  its  transfer.  Gire. 
Ct.  D.  C.  1819,  Neale  9.  Janney,  2  Orweh  C. 
Ct.  188, 

2S0*  Interposition  of  ooort  of  equity. 
Where  the  charter  of  a  bank  made  its  stock 
transferable  only  upon  the  books  of  the  bank, 
and  after  satisfaction  of  any  claims  actually 
due  and  held  by  it  against  the  stockholders, 
— Hdd^  that  a  court  of  equity  would  not  com- 
pel the  bank  to  allow  a  transfer  of  the  stock 


of  a  stockholder  who  died  insolvent,  and 
against  whose  estate  the  bank  had  a  claim 
upon  a  note,  which  had  not  matmed  at  tiie 
time  of  his  death,  so  as  to  give  the  United 
States  a  priority  in  the  distribution  of  his 
assets.  An  individual  asserting  such  a  claim 
in  equity  against  the  bank  in  virtue  of  an 
act  of  bankruptcy,  an  execution,  or  asogn- 
ment,  between  the  date  and  protest  of  the 
note,  would  be  compelled  to  do  equity  before 
he  could  enforce  his  legal  right,  and  there  u 
no  reason  why  the  United  States  should  be 
exempt  from  this  fundamental  mle.  U.  & 
Supreme  Ct.  1886,  Brent  e.  Bank  of  Wash- 
ington,  10  Pet.  696. 

231.  The  charter  of  a  bank  provided 
that  the  stock  of  each  shareholder  ihoxM  at 
all  times  be  pledged  and  liable  for  the  pay- 
ment of  any  debt  (other  than  an  original  in- 
strument) due,  or  owing,  from  said  stock- 
holder to  the  bank,  and  might  be  sold,  or  so 
many  shares  thereof  as  should  be  neoessaiy, 
at  public  auction,  for  such  debt,  on  defaidt 
of  payment  thereof.  MMy  diat  such  hen 
being  intended  solely  as  a  protection  to  the 
bank  for  debts  due  to  it,  equity  would  not 
compel  the  bank  to  enforce  it  in  favor  of  the 
sureties  on  such  debts,  on  the  ground  that  it 
was  intended  for  the  benefit  of  the  sureties; 
although,  upon  general  piinciples,  it  might 
interpose  at  the  suit  of  the  sureties,  to  pie- 
vent  an  abuse  by  the  directors  of  the  power 
conferred  upon  them  by  the  clause  giving 
the  lien.  B.  L  Supreme  Ct.  1840,  Cross  ei 
Phffinix  Bank,  \  B.I.  89. 

282.  Borrowed  stodu  Whero  the  arti- 
cles of  a  bank  forbade  stodcholders  to  trans- 
fer stock  while  their  notes  were  unpaid,  a 
stockholder  loaned  and  transferred  his  stock 
to  a  third  person  to  enable  the  latter  to  ob- 
tain a  discount  Held^  that  the  bank  had  a 
lien  as  against  Uie  owner  of  the  stock,  for  the 
borrower's  debt  Cire.  Ct.  D.  C.  1818,  Bur- 
ford  e.  CrandeU,  2  Otme4  C.  CU  86. 

2SS.  No  lien  against  nareglatered  holder. 
A  bank  has  no  lien  for  an  assignee's  debts  on 
stock  of  which  the  certificate  haa  beoi  as- 
signed with  a  power  to  transfer,  bat  wliicfa 
has  not  been  transferred ;  and,  therefore,  if 
such  an  assignee  sell  to  a  second  assignee,  the 
bank  cannot  set  up  such  a  lien  aa  a  ground 
for  refusing  to  transfer  from  the  original 
asngnor   to   the    second   assignee.*     hd. 
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Supreme  Ct  1859,  Helm  «.  Swiggett,  13  Tnd. 
194.  To  the  contrary,  JV.  Y.  Ct  of  Appeala, 
1862,  Leggett «.  Bank  of  Sing  Sing,  24  aY.  F. 
288. 

284.  Flctltlong  holder.  Stock  Btanding 
in  the  name  of  a  fictitious  perBon,—j5«^  liable 
for  the  debt  of  the  tme  owner.  Stebbins  «. 
Phcenix  Fire  Ins.  Co.  8  Paige^  850. 

28o«  Where  the  owner  of  stock  trans- 
ferred it  among  his  friends,  in  order  to  in- 
crease his  influence  at  an  election,  and  one 
of  them  held  several  shares  for  a  long  time, 
permitting  the  former,  however,  to  receive 
the  dividends  and  treat  the  stock  as  his  own 
property, — Heldy  that  the  transferee  was 
thereafter  bound  to  inquire  of  the  bank  as  to 
the  state  of  the  title  before  purchasing  and 
claiming  a  beneficial  interest  in  the  stock ; 
and  in  order  to  sustain  his  claim  that  he  had 
recently  become  a  purchaser,  in  consideration 
of  the  payment  of  pre-existing  debts,  he 
should  have  given  notice  to  the  bank  of  his 
having  become  the  beneficial  owner,  and  his 
title  could  be  deemed  to  have  accrued  only 
from  that  time.  Sabine  «.  Bank  of  Wood- 
stock, 21  VL  358. 

286.  A  bank  may  hold  the  whole  of  its 
debtor^s  stock,  imder  such  a  lien,  till  the  debt 
is  paid,  though  the  debt  be  less  than  the 
value  of  the  stock ;  it  is  not  obliged  to  appro- 
priate part  and  transfer  part.  Pa,  Supreme  Ot, 
1826,  Sewall  «.  Lancaster  Bank,  17  Serg,  & 
A  285. 

287.  Lien  on  dividends.  A  lien  upon 
shares  gives,  as  an  incident,  a  lien  upon  div- 
idends, and  a  right  to  receive,  and  retain 
them.  EoBck,  1848,  Hague  «.  Dandeson,  2 
Exch,  741. 

288.  It  does  not  by  implication  give  a  lien 
upon  dividends  accruing  after  the  death  of 
the  shareholder.  Cire.  Ct,  D,  0, 1824,  Brent 
«.  Bank  of  Washington,  2  CraTieh  0.  CU  517. 

289.  The  lien  inures  to  third  persona. 
The  Pennsylvania  act  of  April  16,  1850,— 
which  prohibits  the  transfer  of  stock,  or  the 
receipt  of  dividends  thereon,  by  any  stock- 
holder, who  may  at  the  time  be  indebted  to 
the  bank,  though  intended  mainly  for  the 


one,  the  bank,  with  noike  of  the  wUl,  permitted  the  tmiM* 
fer  of  thirty  ghares,  by  the  oonaent  of  all  the  legatees,  to  a 
■tranger,  BtUd,  that  under  the  FeonsylTania  statute  the 
bank  could  not  refUee  to  penntt  a  transfer  of  the  ten  re- 
maining aharea«  on  the  gfound  of  a  debt  being  dne  by  two 
of  the  eons,  who  were  of  toll  age  when  the  transfer  of  Uie 
thirty  shares  was  permitted.  Presbyterian  Congregation  «. 
Carlisle  Bank,  5  /'a.  SL,  84S. 


security  of  the  bank,  operates  also  incident- 
ally in  favor  of  the  endorsers  of  such  debt- 
ors. The  right  of  a  bank  to  prevent  such 
transferor  payment  becomes  absolute  as  soon 
as  any  such  debt  becomes  due  and  payable, 
and  the  legal  title  to  the  stock  remains  in 
the  bank  for  its  own  security  until  payment, 
and  for  the  benefit  of  the  sureties  of  a  debtor, 
if  there  be  any,  afterwards.  Pa,  Supreme  Ct 
1868,  Klopp  «.  Lebanon  Bank,  46  Pa,  St,  88. 

289  a.  The  sureties  of  such  indebted  stock- 
holder are,  in  equity  entitled  to  be  subrogated 
to  the  security  thus  held  by  the  bank,  which 
equitable  right  attaches  the  instant  the  lien 
of  the  bank  commences,  and  is  consummated 
by  payment  of  the  debt  for  which  they  were 
surety.  lb, ;  S.  P.  Euhns  t>.  Westmoreland 
Bank,  2  Watts^  186.  Compare  Cross  v.  Phoe- 
nix Bank,  1  Ang,  A  A,  89. 

240.  Waiver  of  the  lien.  The  act  of  a 
bank  which  claims  a  lien  upon  the  stock  of 
one  whose  unpaid  acceptance  they  hold,  in 
taking  security  from  an  endorser,  does  not 
affect  their  lien.  The  bank  has  a  right  to 
take  security  from  one  of  the  parties  to  a  bill 
or  note  discounted  by  it,  and  also  to  hold  the 
shares  of  another  party  as  security  for  the 
same.  U,  S,  Supreme  Ct.  1817,  Union  Bank 
t.  Laird,  2  Wheat,  890. 

241*  It  is  no  objection  to  the  recovery  of 
unpaid  instalhnents,  from  a  person  to  whom 
stock  in  a  corporation  has  been  transferred 
with  his  assent,  that  the  charter  of  the  com- 
pany declares,  that  no  stockholder  indebted 
to  the  company  shall  be  permitted  to  transfer 
his  stock  until  his  debt  be  paid  or  secured. 
This  provision  is  a  privilege  which  the  pres- 
ident and  directors  may  waive  or  assert  at 
their  plessure.  Md,  Ct,  of  Appeals^  1847, 
Hall  V.  United  States  Ins.  Co.  6  GUI,  484. 

242.  The  charter  of  a  bank  provided  that 
its  shares  of  stock  should  be  transferable  on 
the  books  of  the  corporation  only,  according 
to  such  rules  as  should  be  established  by  the 
president  and  directors;  but  all  debts  act- 
ually due  and  payable  to  the  corporation,  by 
a  stockholder  requesting  a  transfer  were  re- 
quu*ed  to  be  satisfied  before  such  transfer 
could  be  made,  unless  the  president  and  di- 
rectors should  direct  to  the  contrary.  Held, 
that  this  lien  on  the  stock  was  not  waived 
by  the  form  of  a  certificate  for  stock  declar- 
ing the  stockholder  entitled  to  —  shares  of 
stock  transferable  only  at  the  bank,  person- 
ally or  by  attorney,  on  surrender  of  the  cor- 
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tificate ;  and  that  an  assignee  of  the  stock- 
holder took  bis  equitable  assignment,  sub- 
ject to  the  rights  of  the  bank,  against  the 
stockholder,  under  its  charter,  of  which  he 
was  bound  to  take  notice.  [6  Gill,  50;  2 
Wheat.  393 ;  10  Pet.  616].  Md.Ct.  of  Appeals, 
1859,  Reese  t.  Bank  of  Commerco,  14  Md, 
271. 

243.  Where  A.,  the  owner  oi  shares  in  a 
bank,  transferred  them  to  B.,  and  the  bank 
thereupon  issued  and  dellyered  to  B.  a  new 
certificate  for  the  shares  in  terms  "  transfer- 
able after  the  holder  pays  all  his  liabilities 
to  said  bank,^^ — Held,  that  the  right  of  the 
bank,  if  any  such  it  had,  to  refuse  to  allow 
a  transfer  until  A. 's  indebtedness  to  the  bank 
should  be  discharged,  was  thereby  waived. 
N,  K  Supreme  Ct.  1864,  Hill  v.  Pine  River 
Bank,  45  N.  K  800. 

244.  The  taking  ofcoUateral  security  by  the 
bank  from  a  debtor  who  was  also  a  stock- 
holder,— Held,  not  to  discharge  the  lien  of 
the  bank.  U.  8.  Cire,  CL  (0.)  1845,  McLean 
t,  Lafayette  Bank,  3  McLean,  587. 

245*  Consent  of  directors.  Where  the 
charter  in  effect  declares  that  a  stockholder 
who  is  indebted  to  the  company  shall  not 
transfer  his  stock  without  the  consent  of  the 
board  of  directors,  the  proper  evidence  of 
their  assent  is  a  recorded  resolution  adopted 
when  the  board  was  in  session.  When  the 
transfer  was  made  by  a  director,  it  further 
ought  to  appear  that  the  assent  was  carried 
without  his  vota  In  ordinary  business  trans- 
actions between  a  coiporation  and  strangers, 
the  authority  of  agents  and  the  existence  of 
contracts,  may  be  implied  from  acquiescence 
and  other  circumstances ;  but  wh»«  the  act 
of  incorporation  grants  a  power,  the  mode 
prescribed  by  the  statute  for  its  exercise,  must 
be  strictly  pursued.  [5  Barb.  649 ;  2  Crancb, 
127.]  Fa.  Supreme  Ct.  1867,  Pittsburgh  &c. 
R  R  Go.  t.  Clarke,  20  Pa.  St.  146 ;  9  Am. 
BaUw.  Timesy  61. 

246.  Sale*  Under  the  statute  of  Pennsyl- 
Tania  the  purchaser  of  bank  stock,  taken  in 
execution  and  sold,  takes  it  subject  to  the 
lien  of  any  debt  due  by  the  holder  of  the 
stock  to  the  bank ;  and  a  subsequent  sale  of 
the  stock  for  the  debt  creating  such  lien  di- 
vests the  title  of  the  first  purchaser.'*'    Fa. 

*A  note  drawn  by  0.  to  the  order  of  A.  and  B.,  and  Jointly 
Indorsed  by  them,  haying  been  discounted  at  a  bank  where 
A.  hdd  stock,  was  protested  for  non>pajment,  and  judgment 
conf eased  by  A.  and  C.  to  the  bank  for  the  amount ;  after- 


Supreme  Ct,  1861,  West  Branch  Bank«.  Aim- 
strong,  40  Fa,  St,  278. 

247*  When  a  statute  prescribes  the  terms 
on  which  shares  in  the  stock  of  an  incorpo- 
rated company  may  be  sold  for  the  payment 
of  assessments,  and  the  shareholder  be  held 
to  pay  the  balance  if  the  shares  are  not  sold 
for  a  sum  sufilcient  to  pay  the  assessment, 
those  terms  are  conditions  precedent,  and, 
unless  they  are  strictly  complied  with,  the 
sale  is  illegal,  and  the  shareholder  not  charge- 
able. Ma»8,  Supreme  Ct.  1846,  Portland  &c. 
R  R.  Go.  V.  Graham,  11  Mete,  1, 

248*  The  lien  of  a  corporation  upon  the 
stock  of  a  debtor  to  it  is  good  against  a  pur- 
chaser of  the  stock  at  a  sheriff's  sale,  uitk 
notice  of  the  lien,  as  to  all  liability  of  the 
stockholder  to  the  corporation  prior  in  time 
to  the  lien  acquired  by  the  purchaser  under 
the  judgment ;  and  such  a  purchaser  is  not 
entitled  to  a  transfer  of  the  stock  so  pll^ 
chased,  without  first  discharging  the  Hen 
created  by  the  by-law.  Ga.  Supreme  Ct, 
1846,  Tuttle  «.  Walton,  1  Qa.  48. 

VIIL    CONTEACTS  FOB  BALK  OF  StOCK. 

249.  Distinction  between  a  sale,  an  exec- 
utory contract  and  a  pledge;  and  that  an 
executory  contract  is  barred  by  lapse  of 
time.  See  Moss'  Appeal,  44  Fa.  St.  23. 

250.  Writing  necessary.  A  contract  for 
the  sale  of  shares  in  a  manufacturing  corpo- 
ration, is  a  contract  for  the  sale  of  goods, 
wares  and  merchandise,  within  the  Statute  of 
Frauds.  Mass.  Supreme  Ct.  1838,  Tisdale  r. 
Harris,  20  Fick.  9.  To  the  contrary  are  the 
following  English  cases:  Humble  v.  Hit- 
cheU,  11  Ad.  S  E.  205;  2  Sng.  Sailic.  Cat. 


wards  D.  obtained  a  Judgment  against  A.,  apon  whidi  he  i»- 
Bued  execution,  lerled  upon  and  booght  the  stock  at  the 
sale.  Tbe  bank  then  obtained  judgment  against  A,  and  B., 
on  their  joint  indorsements,  and  issued  cxeootkNM  on  both  of 
their  judgments,  upon  which  A.'s  stock  was  again  lerled  oa, 
when  B.,  one  of  the  indorsers,  paid  the  debt  to  the  bsnk, 
took  an  assignment  of  the  judgments  to  his  use.  and  on  the 
ezecntton  against  A.  and  G,  pnrcliased  A.1s  slock.  The 
bank  refusing  to  transfer  the  stock  to  n.,  be  bnioghAsai^ 
when  D.  Interpleaded,  claiming  it  under  the  shertff^s  uleto 
him.  Held,  that  the  payment  of  the  debt  bj  R.  with  tbe 
assignments  of  the  judgments,  did  not  extingnlsh  tbe  lien 
of  the  bank  on  the  stock  which  attached  upon  the  protest  ef 
the  note ;  that,  by  virtue  of  the  assignments,  BL  acquired 
all  the  rights  of  the  bank,  and  became  entitled  to  all  its 
remedies ;  and  that  under  tbe  second  sale  he  took  a  good 
title  to  tbe  stock,  notwithstanding  tbe  prpTloas  sale  toIX 
Pa,  Hupreme  Ct.  1861,  West  Branch  Bank  t.  Arastreog, 
40  Pa.  SL  27a. 
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70 ;  Duncuft  i>.  Albrecht,  12  8im.  189 ;  Har- 
greayes  v.  Parsons,  18  Mee$,  <&  fF.  561 ;  ILtp, 
Lancaster  Canal  Co.  1  Daae.  &  C,  800. 

2^  1  •  An  agreement  by  a  corporation  to  sell 
shares  of  its  own  stock  for  less  than  par,  is 
not  Toid,  where  it  does  not  appear  how  the 
company  acq  iiired  the  stock.  S,  T,  Supreme 
Ct.  1867,  Otter  «.  Breroort  Petroleum  Co. 
50  Barb.  247. 

252.  Consideration*  Past  services,  ren- 
dered by  the  plaintiff  in  promoting  a  rail- 
way, and  anticipated  future  services,  which, 
nnder  the  contract,  he  was  under  no  obliga- 
tion to  render, — Heldy  not  a  good  considera- 
tion for  an  agreement  to  assign  to  him,  shares 
in  the  corporation  when  created.  C,  P.  1 860, 
Qorgierv.  Morris,  7  (7.  B.  K  8.  588.  Consult 
also  Officbbs  and  President. 

258*  Certain  lands  were  conveyed  to  trus- 
tees, to  be  held  for  the  benefit  of  an  associ- 
ation. Articles  of  agreement  were  entered 
into  by  the  trustees  and  stockholders,  and 
the  property  of  the  company  was  divided 
into  shares,  and  made  transferable  in  a  mode 
pointed  out  In  an  action  of  assumpsit  on  a 
memorandum  executed  by  the  defendant, 
acknowledging  that  the  amount  of  a  speci- 
fied number  of  shares  in  the  association  was 
due  to  the  plaintiff, — HMy  that  the  transfer 
of  shares  was  a  good  consideration  for  the 
written  promise  to  pay  money  therefor,  al- 
though the  project  of  the  association  subse- 
quently failed,  and  the  shares  purchased 
proved  to  be  worthless.  Me.  Supreme  Ct. 
1841,  Qore  «.  Mason,  18  Me.  84. 

254«  W.  gave  his  promissory  note  to  a 
manufacturing  corporation,  in  consideration 
of  the  written  agreement  of  R.,  who  signed 
as  agent  of  the  corporation,  but  without 
authority,  to  procure  the  obligation  of  the 
treasurer,  for  certificates  of  two  shares  of 
their  capital  stock.  R  obtained  the  treas- 
urer's obligation  to  deliver  such  certifi- 
cates on  payment  of  the  note,  and  requested 
W.  to  call  at  his  house  and  receive  it.  Held^ 
that  there  was  a  sufiicient  consideratioo 
for  the  note,  the  promises  being  mutual  and 
independent ;  that  no  tender  of  the  treasu- 
rer's obligation  was  necessary,  the  possession 
of  R  being  the  possession  of  W. ;  and  that 
the  condition  of  payment  of  the  note,  therein 
inserted,  was  pTx>per,  and  not  inconsistent 
with  Rs.  engagement.  Me.  Supreme  Ct. 
1831,  Saco  Manuf.  Co.  v.  Whitney,  7  Me. 
(7  Qreenl.)  256. 


255*  Calls,  Under  a  statute  prohibiting 
a  transfer  of  shares  on  which  auy  calls  are 
unpaid,  it  is  no  impediment  to  a  seller's  readi- 
ness to  convey  shares,  that  he  has  not  paid 
an  intervening  call,  which  was  ultimately 
to  be  paid  by  the  purchaser,  for  the  seUer 
may  pay  the  call  at  the  moment  of  executing 
the  transfer.  Exeh,  1847,  Shaw  v.  Rowley, 
5  Eng.  Bailw.  Cos.  47. 

256.  Fraud*  A.  induced  B.  to  purchase 
from  him  some  stock  in  a  corporation,  by 
representing  that  he  was  about  to  sell  to  the 
corporation  certain  land,  at  the  price  of 
$16,000.  He  sold  the  hind,  in  fact,  for 
$85,000,  and  received  that  price  from  the 
corporation.  Meld^  that  this  was  a  fraud  upon 
B.,  which  entitled  him  to  rescind  his  pur- 
chase. K  Y.  Superior  Ct.  1859,  Seaman  v. 
Low,  4  Boew,  887. 

257*  A  transferee  of  stock  is  not  charge- 
able with  negligence,  though  the  language 
of  the  stock  certificate  is  such  as  to  put  him 
on  inquiry,  if,  upon  making  inquiry  of  the 
assignor  who  knows  the  truth,  he  is  deceived 
by  the  latter.  JV.  T.  Ct.  of  Appeals,  1866, 
Johnson  v.  Hathom,  2  Keyes,  477. 

25$*  Persons  dealing  in  the  market  for 
the  debentures  of  a  joint  stock  company,  are 
bound  to  use  reasonable  precaution  in  seeing 
to  the  authenticity  of  the  documents  they 
are  purchasing.  Chancery,  1858,  Official 
Managers  of  the  Athenseum  Ass.  Soc.  v.  Poo- 
ley,  81  Law  Times,  70. 

250*  Execution*  A  contract  for  the  sale 
of  stock  becomes  executed,  by  a  delivery  to 
the  purchaser,  of  certificates  of  the  shares, 
with  a  power  of  attorney  to  transfer  them  on 
the  books  of  the  corporation ;  such  delivery 
is  analogous  to  the  delivery  of  chattels,  and 
renders  the  transfer  complete.  Pa.  Supreme 
Ct.  1811,  United  States  «.  Yaughan,  SBinn. 
894.  See  also  Howe  v.  Starkweather,  17  Mass. 
240;  Noyes  v.  Spaulding,  29  Vt.  420.  But 
compare  cases  supra,  128-169. 

260.  Where  the  charter  of  a  corporation 
or  the  deed  of  settlement  required  the  assent 
of  the  directors  to  complete  the  title  of  a 
purchaser, — Held,  that  it  was  the  duty  of  the 
seller  to  procure  this  assent*     Q.  B.  1845, 


*  Where  a  person  wm  entitled  to  ihares,  on  his  performing 
certain  acta  for  the  company,  and  they  acted  as  if  fall  pev* 
formance  had  been  made,  and  such  person  conreyed  certain 
of  his  shares  to  a  third  persoUf—iTtfAi,  that  It  was  not  compe- 
tent for  the  latter  to  set  ap  the  condition  to  aroid  his  own 
contract  of  porchaae.    Bradley  v.  Chase,  29  jr«.  611. 
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Wilkinson  c.  Lloyd,  7  Q.  B,  27 ;  14  Law  J. 
If.  8,  Q.  B.  160 ;  9  «/w-.  828;  Bosanquet  v. 
Shqrtridge,  4  Exch.  699. 

261.  Plaintifis  corenanted  to  subficribe 
for  stock  in  a  certain  corporation,  pay  ten  per 
cent,  on  it,  and  then  assign  and  transfer  it  to 
defendant,  *^  by  a  proper  instrument  of  con- 
yeyance.^*  Tbey  made  the  subscription  and 
paid  the  ten  per  cent  The  plaintiffs  having 
applied  to  the  directors  for  leave  to  transfer 
this  stock  to  the  defendant^  -which  which  was 
refused,  because  the  by-laws  prohibited  any 
transfer,  unless  thirty  per  cent,  was  paid,  tend- 
ered to  the  defenduit  an  instrument,  where- 
by they  assigned  and  transfeired  to  him  the 
stock,  and  constituted  him  their  attorney  to 
transfer  it  on  their  books.  Hdd^  that  whether 
the  mstrument  of  transfer  would  vest  the  le- 
gal title  in  the  defendant  or  not,  it  was  a 
sufficient  performance  of  the  covenant.  [11 
Wend.  627;  23  Id.  848;  2  Cow.  770;  8  Id. 
898;  8  Pick.  90;  Ang.  &  A.  on  Corp.  445.] 
N,  r.  Ct.  of  Appeals,  1866,  Orr  v,  Bigelow, 
14  N,  T.  (4  Kern.)  656. 

262.  An  agreement  to  transfer  stock  to 
a  certain  amount,  ifl  not  satisfied  by  a  trans- 
fer of  half  paid  stock  to  that  nominal  amount, 
when  the  certificate  for  the  same  is  accepted 
on  the  fraudulently  induced  supposition  that 
it  represents  full  paid  stock.  N,  T,  Ct,  of 
AppealSj  1866,  Johnson  v,  Hathom,  2  Ke^feA, 
477. 

263.  Tender.  On  a  sale  of  stock  in  a  cor- 
poration, a  tender  of  the  certificates  of  stock 
to  the  purchaser,  with  a  power  of  attorney 
to  transfer  the  same,  and  demand  and  re- 
fusal of  payment,  without  an  actual  transfer 
of  the  stock  into  the  name  of  the  purchaser, 
are  enough  to  entitle  the  seller  to  recover, 
where  the  purchaser,  at  the  time  of  the 
tender,  makes  no  objection  for  want  of  a 
transfer,  but  rejects  the  stock  altogether,  and 
leflises  payment  on  any  termsi  Jf  T,  Su- 
preme Ct  1857,  Munn  «.  Bamum,  24  Barb.  283. 

264.  Intermediate  Mle.  An  agreement  to 
seU  a  certain  nmnber  of  shares  of  stoek  at  a 
fdtnre  day,  the  seller  having  that  number  at 
the  time  of  making  the  agreement,  is  not 
rescinded  by  his  selling  them  to  another  be- 
fore the  day,  if  the  contract  is  not  for  the 
sale  of  those  particular  shares.  If^  in  case 
of  a  demand,  he  procures  the  requisite  stock 
to  transfer,  it  is  enough.  [1  Ld.  Raym.  440.] 
K  T.  Supreme  Ct,  1827,  Frost  f.  Clarkson, 
7  Cow,  25. 


265*  Abandonment.  Where  A.  sold  B. 
shares  in  a  projected  joint  stock  company, 
and  the  undertaking  was  abandoned  befeve 
any  thing  was  done  pursuant  to  the  project, 
-^Held,  that  B.  could  recover  from  A.  the 
money  paid  for  the  shares.  C,  P.  1826, 
Eempson  «.  Saunders,  2  Oar,  &  F,  866;  4 
Bing,  5;  12  Moore^  44 

266.  Rales  of  stock  excluuige.  Li  an 
action  for  the  non-acceptance  of  railway 
shares,  which  were  sold  at  L.  throngfa  brok- 
ers, and  were  to  be  delivered  in  a  reaaonable 
time,  a  rule  of  the  L.  stock  exchange,  acted 
upon  by  the  brokers  there,  and  seen  by  the 
defendant,  *'that  the  eeller  of  shares  was  in 
all  cases  entitled  to  seven  days  to  complete 
his  contract  by  delivery,  the  time  to  be  com- 
puted from  the  day  on  which  he  was  ac- 
quainted with  the  name  of  his  tranaferee,'* — 
Held,  admissible  on  an  issue  whether  tiie 
plaintiff  within  a  reasonable  time  was  ready 
and  willing  and  offered  to  transfer  the  shares; 
although  it  did  not  appear  that  either  of  the 
parties,  or  their  brokers,  was  a  member  of 
the  L.  stock  exchange.*  Esed^.  1841,  Stewart 
v.  Canty,  8  Meee,  A  W.  160;  2  Bng,  Bailw, 
Cos.  616. 

267«  A  power  of  Attorn^  to  transfer 
stock,  is  valid,  though  executed  in  blank,  if 
the  transaction  is  founded  on  a  valuable  con- 
sideration. A  delivery,  by  an  owner  of  stock 
in  an  association,  of  such  a  power,  with  the 
certificates,  is  evidence  of  an  implied  author- 
ity to  fill  up  the  power  with  the  name  oi 
the  attorney  to  make  a  transfer.  Pa,  Sttpreme 
Ct.  1865,  German  Building  &c.  Aasooiation 
«.  Sendmeyer,  50  Pa.  St,  67.  Compare 
supra,  135-128. 


*  For  the  rules  applicable  to  the  pnrdiate  and  «ile  cf 
stoeks  through  brokers  and  aacttonesra,  see  Bovlbj  «. 
BeU,  10  Jur.  609;  Mortimer «.  McCallan,  6  JfMf.^  IT.Sd; 
4  Jur.  173 ;  Fletcher  v.  Marshall,  10  Jur.  023 ;  Franklyn  r. 
LanioDd,4(7.  A687;  Pollock  «.  Stables,  19  i^r.  100 ;  IT 
Za*D  J.  If.  &  8SI^\  6&ia.JBaiha.Ca9.98lti  lookbAlA^. 
CockerUl,  8  IIwls.  <ft  Ntfr.  979 ;  Mitchell  «.  Kevhall,  15 
3fM8.  <ft  TT.  808 ;  4  Sng.  Baiho.  Oat.  800;  19  Late  J.  X. 
<S:  S9d ;  10  Jur.  818;  Lamert  v.  Heatii,  15  Jfaet.  ^  W,  498; 

As  to  the  constructioa  and  effect  of  the  stock  Jobbing  acta, 
prohiUUng  contracts  for  future  sale  of  stocks  of  vblcia  the 
seller  has  not  possession,— see  Hewitt  e.  Prfee,  5  SeeH  If.  R. 
899;  4jrwm.^(7.866;  8  Jki^.  Aa<i».  Oul  175;  Gii» 
wood«.Blane,20£^.X.<ife^.990;  11  a&fi88;  IGbble- 
white  f).  McMorlne,  5  2f6M.  <ifc  IT.  489 ;  Hannoic  v.  Goldaer, 
11  Id.  849;  Mortimer  «.  MeCaltan,  7  J».  90;  4«r»r.  fiS; 
Dairefcl  9.  Mead,  10  Allen,  887;  James  tn  Wooiral^  lA 
Paige,  541 ;  Thompson  r.  Alger,  12  Mete,  428;  Wadibora 
9.  Frankllb,  85  £arb.  500;  18  ^55.  iV.  140;  Noyes  «^ 
6paQlding,27  flL429. 
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IX.  Measvbb  of  Damages. 

268.  Agreement  to  take  stock.    On  the 

breacli  of  a  contract  by  wbich  defendanta 
agreed  to  take  certain  stock  in  a  corporation, 
wbich  plaintifis  should  for  that  purpose  sub- 
scribe for,  and  pay  an  instaUment  upon,  the 
damages  are  not  limited  to  the  difference 
between  the  price  agreed  and  the  actual 
Talue.  Since  plaintiff  act  not  as  renders, 
but  rather  as  agents  of  defendants,  under 
such  a  contract,  defendants  must  respond  in 
damages  which  shall  be  a  complete  indemnity 
to  plaintiff  on  their  subscription.  N,  K  Ct. 
of  Appeals,  1856,  Orr  v.  Bigdow,  14  N.  T.  (4 
Kern.)  556. 

269.  Where  contractors  of  a  railroad 
agreed  to  receive  in  payment  of  their  demands 
one-fourth  of  the  amount  in  stock  of  the 
company,  and  the  company  refused  to  deliyer 
the  stock  on  request,— JJ<?^  that  the  dam- 
ages, which  the  contractors  sustained  by  the 
non-deliyery,  were  the  market  value  of  the 
stock  at  the  time  it  should  have  been  deliv- 
ered, and  that  the  company  were  only  liable 
for  such  amount.  Ohio  Supreme  Ot,  1855, 
Cleveland  &  Pittsburgh  R,  R.  Co.  «.  Kelley, 
5  Ohio  St.  180. 

270.  —  to  deliver  stock  not  hilly  paid  up. 
The  measure  of  damages  upon  the  breach  of 
a  contract  by  a  corporation  to  deliver  shares 
of  its  stock  to  a  subscriber^  which  are  sub- 
ject to  unpaid  calls  or  assessments  made  by 
the  corporation,  is,  as  in  the  case  of  a  sale  of 
goods  not  paid  for,  the  difference  between 
the  market  value  at  the  time  of  the  demand, 
and  the  amount  of  the  installments  unpaid, 
and  interest  thereon.  Plaintiff  is  also  entitled 
to  interest  on  such  difference  from  the  day 
of  the  demand  to  the  time  of  the  verdict. 
[3  Hill,  693;  3  Mass.  364;  12  N.  Y.  41].  N, 
Y.  Superior  Ct,  1861,  Van  Allen  v,  Illinois 
Central  R.  R  Co.  7  Bow,  615.  Compare 
Van  Dieman^s  Land  Co.  e.  Cockerell,  1  (7.  B, 
jr.  S.  782. 

271.  Breach  of  contract  to  purchase. 
The  damages  which  a  party  is  entitled  to 
recover,  upon  a  breach  of  a  contract  for  the 
purchase  of  shares  of  stock,  is  the  difference 
between  the  contract  price,  and  the  market 
price  at  the  time  for  delivery.*     C,  P,  1841, 

•  A  made  a  contrad  with  T.  for  the  porehase  of  railroad 
•bam,  and  afterwards  paid  T  a  part  of  the  price.  T.  rab- 
■eqmntly  caaeed  the  eharee  to  be  transferred  to  A.  bat  be 
reftiaed  to  take  them,  and  T.  brought  an  aotion  against  him.  I 


Bamed  «.  Hamilton,  2  Eng,  Bailw,  Com.  624. 
272.  In  an  aetloii  for  the  Bon-deUvery  of 

shares  on  a  given  day,  pursuant  to  contract, 
the  measure  of  damages  is  the  difference 
between  the  contract  price,  and  the  market 
price  on  the  day  when  the  contract  was 
brokea*  Estch,  1846,  Bhaw  v.  Holhmd,  15 
Jfeee.  d  W,  186. 

278,  In  an  action  for  n^lect  in  deliver- 
ing stock  according  to  an  order  specifying 
no  time  of  delivery,  the  measure  of  damages 
is  the  value  of  the  stock  when  demanded. 
Mdii.  Supreme  Ot.  1867,  Eastern  R  R.  Co.  «. 
Benedict,  10  Qrof,  212. 

274.  mstaken  sale.  In  an  action  on  a 
contract  for  the  sale  of  specific  stock  which, 
without  the  knowledge  of  the  vendor,  had 
already  been  sold  to  another  by  his  agent, 
the  plaintiff  can  only  recover  nominal  dam- 
ages. Pth  Supreme  Ot  1866,  Wilson  v.  Whit- 
aker,  49  Pa.  St.  114. 

275.  Deflleleney.  Where  shares  are  not 
accepted,  and  are  resold  by  the  vendor 
within  a  reasonable  time,  the  measure  of  dam- 
ages is  the  difference  between  their  price  at 
the  time  of  the  contract  and  at  the  time  of 
the  resale.  Bxeh.  1841,  Stewart  e.  Canty,  8 
Meee.  A  W.  160 ;  2  Eng.  BaUto.  Cae.  616. 

276.  €4«versloB  of  stock.  The  measure 
of  damages  for  not  returning  borrowed  stocks 
at  the  time  agreed,  is  the  price  of  the  stock 
in  the  market  at  the  time  when  it  should 
have  been  returned.!  A.  V.  Ohaih  Ot.  1845, 
Day  9.  Perkins,  2  Satuff.  Oh.  850. 

277*  Stock  brokers,  who  receive  a  number 
of  shares  of  bank  stock  as  collateral  security 
for  the  payment  of  a  note  held  by  them,  al* 
though  they  do  not  keep  them  distinct,  but 
blend  them  with  other  shares  of  the  same 
stock  held  by  them,  yet  if  they  have,  at  all 
times  subject  to  their  absolute  control,  a  suf- 
ficient number  of  such  shares  to  replace  those 
assigned,  upon  the  payment  of  the  note,  are  not 
liable  to  account  for  the  highest  price  of  such 
shares  while  the  note  was  running,  but  may 
treat  any  like  number  of  such  shares,  so  held 
by  them,  as  the  shares  transferred  to  them. 


IMd^  that  the  meaiure  of  damagee  was  the  contract  prtee. 
Jtfaet.  Suprems  (X  1847,  Thompion  «.  Alger,  12  Mete.  4S8. 

*  As  to  the  rule  applied  In  a  peculiar  case  where  the 
breach  was  in  respect  to  the  quality  of  the  stock,— hkc  Dyer 
«.  Rich,  1  Mete.  102. 

i  For  the  English  mle  of  damages  on  a  hood  to  replace 
stock,-— compare  Harrison  «.  Harrison,  1  Car.  <ft  P.  418; 
Shepherd  «.  Johnson,  2  Biut,  211 ;  BIcArthur  «.  Seaforth^ 
2  TautU.  257 ;  Dowm  v.  Back,  1  Stark.  81& 
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It,    F.   Chaneerpy  1820,  Nouree  «.  Prime,  4 
Johnt.  Ch,  490;  1828,  Same  9.  Same,  7  Id,  69. 

278.  In  detinue  for  the  detention  of  cer- 
tain railway  scrip  re-deliyered  to  the  plaintiff 
after  action  brought  and  before  yerdict,— 
HM^  that  the  jury  might,  as  a  measure  of 
damages ,  take  into  consideration  the  differ- 
ence between  the  value  of  the  scrip  shares 
at  the  time  of  .^the  demand  and  refusal,  and 
their  value  at  the  time  of  such  re-delivery, 
and  that  in  such  case  the  jury  might  find  the 
facts  specially  and  confine  themselves  to  an 
assessment  of  damages  for  the  detention. 
Exch,  Cham,  1847,  Williams  t).  Archer,  6  C,  B, 
818 ;  5  Eng,  Baiho,  Cos.  289 ;  17  Law  J.  JV: 
8,  O,  P,  82. 

279*  Befasal  to  permit  transfen  In  an  ac- 
tion against  a  corporation  to  recover  dama- 
ges for  a  refusal  to  permit  a  transfer  of  stock, 
the  measure  of  damages  is  the  actual  value 
of  the  stock  at  the  time  of  the  refusal  to 
transfer.  Pa,  Supreme  Ct  1865,  German 
Building  &c.  Association  «.  Sendmeyer,  50 
Pa,  St.  67. 

The  measure  of  damages  is  such  actual  value, 
with  interest.  Mass.  Supreme  Ct,  1829,  Sar- 
gent «.  Franklin  Ins.  Co.  8  Pick,  90;  1880, 
Hussey  «.  Manuf.  &  Mech.  Bank,  10  Id.  415. 

280*  In  an  action  against  a  building  so- 
ciety, for  unjustly  reftising  to  permit  a  transfer 
of  certain  shares  of  stock  held  by  the  plain- 
tiff, the  latter  is  entitled  to  recover  the 
amount  paid  on  the  stock,  as  dues,  with  in- 
terest thereon  from  the  time  of  the  several 
payments.  Pa.  Supreme  Ct.  1860,  North 
American  Building  Association  v.  Sutton,  85 
Pa.  St.  468. 

281*  A  corporation  may  be  liable  to  a 
transferee  of  stock  for  his  damages  sustained 
through  a  fall  of  his  stock  during  their  un- 
reasonable delay  in  perfecting  the  transfer. 
Sutton  t.  Bank  of  England,  1  Carr.  &P.1^^\ 
1  Ryland  dh  M.  52. 

282.  Refusal  to  take  snbscription.  A 
stockholder  in  a  bank  that  is  authorized  to 
commence  business  with  one  amount  of  stock, 
and  to  increase  the  amount  afterwards,  is  en- 
titled to  subsgribe  for  and  hold  the  addi- 
tional stock,  in  proportion  to  his  original 
shares;  and  the  bank  is  liable  to  him,  if  its 
officers,  or  the  corporation,  refuse  to  allow 
him  thus  to  subscribe  therefor;  and  the 
measure  of  damages  will  be  the  excess  of  the 
market  value  above  the  par  value  of  the  num- 
ber of  shares  to  which  he  was  entitled,  with 


interest  on  such  excess.    Mom,  Supreme  Ct. 
1807,  Gray  v.  Portland  Bank,  8  Ma99.  364. 

283«  Specifle  delivery.  A  court  of  law  can- 
not render  a  judgment  that  the  defendant 
shall  debver  to  the  plaintiff  so  many  shares 
of  stock.  Upon  a  contract  to  deliver  stock 
in  payment  of  a  debt  or  otherwise,  a  court 
can  only  award  damages  for  the  failure  to  de- 
liver it,  the  measure  of  which  is  the  value  of 
the  stock  at  the  time  it  ought  to  have  been 
delivered.  Va.  Ct.  of  AppealSy  1867,  Orange 
&  Alexandria  R.  R  Oo.  «.  Pulvey,  17  Gratt. 
866. 

X.  Pledges  and  Mortgages. 

284.  How  made*  Shares  of  stock  in  an 
incorporated  company  may  be  pledged  by  a 
written  transfer  thereof;  and  the  transaction 
may  be  a  pledge,  instead  of  a  mortgage,  cot- 
withstanding  the  legal  title  passes  to  the 
pledgee.*  JV:  F.  Ct.  of  AppeaU^  1849,  Wd- 
son  «.  Little,  2  N  T.  (2  CVwi^.)  443;  a  P. 

A.  V.  Chan.  Ct.  1844,  Vaupell  t).  Woodward, 
2  Sandf.  Ch.  148.  Compare  Huntington  f. 
Mather,  2  Barh.  538;  6  K  T.  Leg.  Obe.  206; 
Hasbrouck  v.  Yandervoort,  4  Sandf.  74 ;  Ede 
V.  Johnson,  15  Cal.  53. 

285*  Shares  of  stock  caimot  be  pledged, 

*  A.  ftnd  B.  were  directors  in  a  company,  in  vUch  m 
shareholder  could  act  as  a  director  without  holding  ten  aharea 
Bdng  inUmate  friend*,  the  latter  adranced  to  the  fonaer 
aeTeral  bobib.    At  the  time  of  the  last  loan,  A.  deUroed  te 

B.  an  order  upon  the  secretary  of  the  company  to  iransfier 
A.'8  ten  shares  into  Bl*b  name.  B.  Md  not  then  make  nse  «f 
the  order,  and  A.  continued  to  act  as  director  until  hit  deefli 
several  years  after,  tnsolirent,  when  a  luit  waa  IpatUitted  for 
the  administration  of  his  asseta.  B.  then  served  the  order 
of  transfer  on  the  secretary,  and  presented  his  petltson  In 
the  suit,  claiming  an  equitable  lien  on  A.*b  ten  dtaics  for 
the  amount  of  his  advances,  with  intareat.  Btldy  that  these 
clrcnmstances  were  not  sufficient  to  show  an  laientioa  to 
create  a  lien  on  the  shares,  and  consequently  B.*s  daira  waa 
rejected.  Eabeh,  1887,  Onmmlng  «.  Preaeott,  9  r««.  4t  C 
JihreA.488. 

A  subscriber  for  90  bank  Bbaree,  of  $100  each,  paid  I2.TS0 
towards  an  installment  of  80  per  cart,  and  draw  a  draft  m 
favor  of  the  bank  for  the  balance,  and  transferred  to  the 
bank  all  his  right,  Ac,  in  his  shares,  (excepting  and  rt9crr> 
ing  the  sum  he  had  paid  In  mon^,)  as  collateral  eecurlty 
for  payment  cf  the  draft.  The  draft  was  not  paid,  nor  did 
the  bank  pass  to  the  subeeriber's  credit  any  stodc,  nor  ^e 
him  any  certificate  of  shares.  /Teld,  that  the  sabecribcr 
was  once  an  owner  of  the  shares,  and  that  the  effect  of  the 
reservation  in  his  conveyance  to  the  bank  was,  that  an 
amount  equal  to  84  shares,  of  the  par  ralue  of  $89  a  ahafc, 
remained  liis  property,  and  was  liable  to  be  sold  oa  an  ex^ 
cution  against  him.  Mom.  SuptMie  Ct.  3880,  Hnasey  t. 
Manufacturers*  k  Mechanics*  Bank,  10  Pict.  415. 

The  application,  by  the  bank,  ci  the  $2,780  to  an  m»  wild 
of  the  subscriber  which  was  independent  of  the  •hai«5w«- 
ffeldf  unauthoriied,  and  net  to  affect  his  dtle  to  tba 
lb. 
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unless  they  are  eyidenced  bj  certificates, 
which  ma^t  be  transferred  and  delivered  to 
the  pledgee.  La.  Supreme  Ct,  1867,  Lallande 
€.  Ingram,  19  La,  Ann,  364. 

286.  An  agreement  whereby  the  maker  of 
notes  delivers  certificates  of  stock  as  col- 
lateral secority  for  the  payment  of  the  notes, 
stipulating  that  if  the  notes  arc  not  paid  at 
maturity  the  secnritiea  shall  be  under  the 
control  of  the  holder,  who  is  authorized  to 
dispose  of  them  and  to  apply  the  proceeds 
to  the  credit  of  the  maker, — is  a  pledge  of 
the  stocks  and  not  a  mortgage.  If.  Y.  Com. 
PI.  Bp.  T.  1857,  Lewis  «.  Graham,  4  Abb.  Pr. 
106. 

287*  A  transfer  of  his  shares  by  a  member 
of  an  association,  as  collateral  and  additional 
security  to  a  bond  and  mortgage  executed 
by  him  to  the  society  as  secunty  for  a  loan, 
is  in  the  nature  of  a  pledge  rather  than  of  a 
chattel  mortgage,  the  shares  remain  the  prop- 
erty oi  the  sbareholder  for  every  purpose 
except  that  of  defeating  the  lien  of  the  as- 
sociation, the  holder  exercising  every  other 
control  over  them.  Tlie  principle  is  applied 
wherever  a  stockholder  pledges  his  stock  to 
the  corporation  of  which  he  is  a  member. 
He  retains  his  rights  of  membership.  iV.  J. 
Chancery,  1862,  Mechanics'  Building  &  Loan 
Association  «.  Conover,  14  N.  J.  Eq.  (1  Mc- 
Cart.)  219. 

288.  Pledge  to  offioer.  Where  an  indorser 
of  promissory  notes  held  by  a  bank,  as  se- 
curity for  such  liability,  transferred  twenty 
shares  of  its  stock,  on  the  books  of  the  bank, 
to  the  cashier,  and  it  appeared  that  assign- 
ments and  transfers  of  the  stock  to  the  bank, 
or  in  pledge  to  it,  or  as  security  for  debts 
and  liabilities  to  it,  were  invariably,  by  the 
usage  of  the  bank,  made  in  the  same  manner 
as  the  transfer  in  question, — BM,  that  such 
transfer  vested  the  legal  title  to  the  shares 
so  transferred,  not  in  the  cashier  in  his  own 
right,  but  in  the  bank.  Conn.  Supreme  Ct. 
1845,  Stamford  Bank  r.  Ferris,  17  Conn.  269. 

289«  The  liabOity  of  a  person  as  the  in- 
dorser of  a  promissory  note,  to  the  holder, 
is  a  sufficient  consideration  to  support  a 
transfer  of  bank  shares,  by  the  former,  as 
security  to  the  latter  for  such  liability.    lb. 

290*  Sale*  A  sale  of  pledged  stock  can- 
not be  made  at  the  board  of  brokers  in  New 
York  city  unless  there  was  a  stipulation  to 
that  effect,  for  the  reason  that  by  the  regula- 
tions of  the  board  the  sales  are  not  public. 


N.  T.  Superior  Ct.  Wood  «.  Hamilton,  cited 
in  Castello  v.  City  Bank,  (1842)  1  N.  Y.  Leg. 
0&«.26;  Supreme  Ct.  1851,  Rankin  v.  Mc- 
Oullough,  12  Barb,  108.  Compare  Dykers  «. 
Allen,  7  HUl,  497 ;  Brown  v.  Ward,  8  Ihier, 
660. 

291*  Where  the  stock  or  bonds  of  a  cor- 
poration are  pledged,  they  may,  upon  de* 
fault,  be  sold  for  the  debt.  But  such  sale 
must  be  at  public  auction,  and  can  only  be 
made  upon  demand  of  payment,  and  notice 
to  the  pledgor  of  the  time  and  place  of  sale.* 
N.  Y.  Superior  Ct.  Sp.  T.  1854,  Brown  v. 
Ward,  8  Duer,  660. 

292.  A  member  of  a  saving  fund  society 
who  has  assigned  his  shares  of  stock  in  the 
association  to  a  third  party  as  collateral  se- 
curity for  a  debt,  cannot,  when  sued  upon 
his  mortgage  to  the  association,  claim  a 
credit  for  the  value  of  such  shares  of  stock. 
Pa.  Supreme  Ct.  1860,  Schober  v.  Accommo- 
dation &c.  Association,  85  Pa.  St.  223. 

293.  Parehases.  Where  the  owner  of 
stock  delivers  the  certificate  to  his  pledgee, 
with  a  power  to  transfer  it,  the  fact  that  his 
name  is  in  the  certificate  is  not  notice  of  his 
rights,  as  against  third  persons  who  take  it 
for  value  from  the  pledgee.  N.  Y.  Supreme 
Ct.  1862,  Felt  v,  Heye,  23  How.  Pr.  859. 

294.  But  where  a  person  purchased  stock 
of  a  corporation  at  a  sheriff's  sale,  knowing 
that  the  certificates  of  such  stock  had  been 
previously  hypothecated, — HeM,  that  he  was 
chargeable  with  notice  of  the  fact,  and  took 
the  stock  subject  to  the  claim  of  the  pledgee. 
Col,  Supreme  Ct.  1850,  Weston  v.  Bear  River 
&c.  Mining  Co.  6  Cal.  425. 

295*  Stock  was  hypothecated  by  the 
owner,  and  afterwards  assigned  to  trustees 
for   the    benefit  of  creditors,   neither    the 

*  Defendant  deposited  stock  with  a  banking  association  In 
the  city  of  Ketr  York^  as  collateral  security  to  his  note,  giv- 
ing the  association,  by  the  terms  of  the  note,  power  to  sell 
in  case  of  non-payment  of  the  note,  without  stating  any  re* 
strictlon  as  to  nuuiner  of  sale.  Iltl-d^  that  a  sale  at  the 
board  of  brokers,  en  a  two  days*  notice  to  defendant,  he 
not  objecting,  was  binding  upon  him.  N",  Y.  Suprmie  Ct, 
1842«  H^llloughby  v.  Comstock,  8  Uill,  880. 

The  pledgee  of  stock,  under  a  general  hypothecation, 
without  any  specification  of  time  of  redemption,  or  power 
or  mode  of  selling,  after  having  repeatedly  called  on  the 
pledgor  to  redeem,  and  apprised  him  of  intention  to  sdi, 
and  having  offered  the  stock  without  success  at  the  board  of 
brokers,  sold  it  at  private  sale  without  notice  to  the  pledgor 
of  the  time  and  place,  ffeld^  that  the  sale  was  unanthor- 
ized,  and  the  fact  that  the  pledgor  was  avowedly  unable  to 
redeem  did  not  affect  his  right.  K  T.  Supreme  Ct  1S42, 
WlUougbby  u.  Comstock,  Zmu,9^\  A,  V.  Chan.  Ct  1842, 
CMtello  «.  aty  Bank,  1  N.  Y.  Leg,  Obi.  80. 
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pledgee  nor  the  assignee  taking  a  transfer 
upon  the  books  of  the  company,  or  causing 
themselves  to  be  registered  as  stockholders. 
HM^  that  the  title  still  remained  in  the  origi- 
nal holder;  and  that  he  could  not  sue  his 
fellow-stockholders  to  enforce  a  personal  lia- 
bility for  a  debt  claimed  to  be  due  him  from 
the  corporation.  K  T,  Supreme  Ct.  1864, 
Richardson  v,  Abendroth,  43  BaH>,  162. 

296.  Redeeming.  That  a  bill  in  equity 
may  be  maintained  to  redeem  shaies  in  the 
capital  stock  of  a  corporation  transferred  by 
an  instrument  absolute  in  its  terms,  upon 
parol  proof  that  the  transfer  was  in  reality 
made  only  as  collateral  security  for  a  debt. 
Mass.  Supreme  Ct  1865,  Newton  «.  Fay,  10 
AUen^  605. 

297.  Foreclosure.  Where  the  articles  of 
a  mining  association  empowered  any  partner 
to  sell  or  dispose  of  his  shares,  but  gave  a 
right  of  pre-emption  to  the  other  partners, 
the  court  on  a  bill  filed  by  the  mortgagee  of 
certain  shares,  made  the  usual  foreclosure  de- 
cree against  one  of  the  partners,  but  in  the 
event  of  his  being  absolutely  foreclosed  gave 
leave  to  any  qf  the  other  partners  to  redeem 
the  mortgaged  shares  on  payment  of  the 
mortgage  debt.  BaUs  Ct  1860,  Redmayne 
V.  Forster,  2  Lato  Bep,  Eq,  Cos,  467 ;  85  Lat9 
J.  N,  8.  CK  847. 

298.  Where  a  corporation  agreed  to  pay 
a  creditor  in  shares  of  stock  or  in  the  bonds 
of  the  company,  at  his  election,  the  company 
to  retain  the  same  as  security  for  certain  lia- 
bilities on  his  account,  and  gave  him  a  certifi- 
cate of  such  stock  with  an  agreement  in- 
dorsed, to  exchange  it  for  bonds  when  issued, 
if  he  desired,  and  the  certificate  was  then  re- 
turned to  them,  as  their  indenmity ;  and  the 
treasurer  entered  the  shares  in  the  books  of 
the  company  as  his  property,  and  they  were 
in  consequence  sold  upon  alta'^hment  against 
hiuL  Held^  that  the  company  were  bound, 
notwithstanding,  to  issue  the  bonds  if  de- 
manded. 1.  They  are  not  exonerated  by  the 
act  of  the  treasurer  in  entering  the  shares  as 
the  property  of  the  pledgor  instead  of  as 
that  of  the  company  the  pledgees,  as  was  his 
duty  to  have  done.  2  Without  reference  to 
the  pledge,  the  shares,  by  the  special  agree- 
ment, ceased  to  exist  in  the  creditor  as 
shares,  and  he  became  only  the  holder  of  a 
special  contract  which  was  not  liable  to  at- 
tachment JV.  fl".  Superior  Ct  1856,  Jones  t>. 
Portsmouth  &c.  R.  R.  Co.  32  N.  K  544. 


STOOKHOU>EBS. 

[Thtf  titie  embraeet  matten  itrlclly  pertaining  to  member- 
•hip  In  «  oorporation  harlng  «  stock  capltaL  Balm 
common  to  mcmbenhtp  In  aU  eorpontloM  wxt  ondcr 
Mkmbbbb,  and  titles  connected  with  that;  vhile  thoM 
which  apply  to  particnlar  corporations  are  tnuler  tiwir 
titles.  The  BcBSoaiPiKH,  which  oonsdtales  oae  a  stock* 
holder,  and  the  Utle  to  stock,  as  well  as  the  mnwBMi. 
UABiurr  of  the  bolder,  to  creditors,  &c.,  are  mora  fuUj 
dlscamed  under  those  titles.] 

L   CaFACITT  and  LIABIXJTIEa. 
IL  ACTIOSS  BT  ASD  AOAJEfST. 

I.   Capacities  xst>  LiAsiLmEs. 

1.  Who  are  stoekholden.  One  who  sub- 
scribes for  stock  is  a  stockholder,  within  a 
provision  of  the  charter  making  stockhold- 
ers indiyidnally  liable  for  the  debts,  though 
he  has  paid  nothing  on  his  subscription,  and 
received  no  certificate  of  stock.  As  long  ss 
the  relations  suhusting  between  subecribers 
and  the  corporation  are  such  that  the  corpo- 
ration can  compel  them  to  pay  for  their 
stock,  the  policy  of  the  act  requires  that  they 
should  be  considered  stockholders.  N,  Y. 
Supreme  Ct  1885,  Spear  v.  Crawford,  14 
^end.  20. 

Such  an  one,  too,  is  entitled  to  vote  at 
elections.  N.  J,  Supreme  Ct,  1851,  Downing 
«.  Potts,  3  Zdbr,  66. 

2.  One  who  has  merely  given  a  pieminm 
note  to  a  mutual  insurance  company,  is  not 
a  stockholder  within  the  N.  T.  2  Rev.  Btat 
464,  §  40;  nor  does  the  fact  that  the  trostees 
have  declared  a  dividend,  out  of  which  he 
may  bo  entitled  to  a  compensation  upon  his 
premium  note,  render  him  a  creditor  within 
that  section.  N.  T,  F.  Chan,  Ct  1847,  Hill 
9.  Nautilus  Ins.  Co.  4  Sandf.  Ch,  577. 

8*  One  who  never  accepts,  but  revises  to 
accept  stock  in  a  corporation,  is  not  a  stock- 
holder, even' though  the  secretaiy  enters  his 
name  in  the  books  as  such.  The  books, 
though  presumptive  evidence,  may  be  im- 
peached. Col,  Supreme  Ct  1867,  Mudgett 
V,  Horrell,  83  Cal  25. 

4.  A  stockholder's  connection  with  the 
corporation,  dissolved  by  forfeiture  of  stock. 
Macauley  v,  Robinson,  18  La,  ^  an.  619. 

5*  lYhen  a  government  becomes  a  part- 
ner in  any  trading  company,  it  divests  iteelf, 
so  far  as  concenis  the  transactions  of  that 
company,  of  its  sovereign  character,  and 
takes  that  of  a  private  citizen.  Inst^d  of 
communicating  to  the  company  its  privileges 
jand    prerogatives,  it   takes  the   character 
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which  belongs  to  its  associates,  and  to  the 
business  \7hich  is  to  be  transacted.  As  a 
member  of  a  corporation, — 0.  g,  a  State  bank 
— a  goTemment  never  exercises  its  sover- 
eignty. It  acts  merely  as  a  corporation,  and 
exercises  no  other  power  in  the  management 
of  the  affairs  of  the  corporation,  than  are  ex- 
pressly given  by  the  incorporating  act.     U, 

8.  Supreme  Ot.  1834,  Bank  of  United  States 
V.  Planters'  Bank,  0  WTieat.  904;  1837,  Bris- 
coe 9.  Commonwealth  of  Kentucky,  11  Pet. 
257 ;  1854,  Louisville  &c.  R  R.  Co. «.  Letson, 
3  Ebw.  497 ;  1851,  Pennsylvania  «.  Wheeling 
&c  Bridge  Co.  13  Emo.  518,  660. 

6.  The  fact  that  a  State  is  the  sole  owner 
of  the  stock  of  a  banking  corporation,  does 
not  affect  the  rights  of  creditors  to  be  paid 
out  of  the  bank's  property ;  and  to  follow 
the  f^d  in  equity  for  this  purpose.  [9 
Wheal  904;  3  Pet  431;  11  Id.  324;  13 
How.  12].     U,  8,  Supreme  Ot.  1853,  Cniran 

9.  Arkansas,  15  EinD,  804. 

?•  Although  a  State  cannot  be  sued,  yet, 
if  it  becomes  interested  as  a  stockholder  in  a 
corporation,  such  interest  will  not  protect 
the  corporation  against  a  suit  and  all  its  in- 
cidents. Ohio  Supreme  Ot.  1841,  Seymours. 
Milford  &  Chillicothe  Tump.  Co.  10  Ohio^ 
476. 

8*  A  debt  due  to  a  bank,  whose  stock  is 
wholly  owned  by  the  State,  is  not  a  debt  due 
t9  the  State  in  such  a  sense  as  to  give  it  pri- 
ority of  lien  over  other  judgments  in  the 
distribution  of  a  decedent^s  estate.  Ga.  Sur 
prema  Ot.  1852,  Central  Bank  of  Georgia  «. 
little,  11  Ga.  346.  Compare  Robinson  «. 
Bank  of  Darien,  18  Id.  65. 

9.  Hence,  such  a  debt  is  not  subject  to 
attachment  in  the  hands  of  the  disbursing 
officers  of  the  State,  under  a  statute  re- 
quiring such  officers  to  retain  moneys  due  to 
persons  indebted  to  the  State,  until  such 
debts  are  liquidated,  as  from  the  salary  of  a 
public  officer.  Tenn.  Supreme  Ot.  1855, 
Bank  of  Tennessee  v.  Bebrell,  3  Sneed,  379. 

10.  Bedaeing  stock.  Where  the  capital 
stock  of  a  plank-road  company  has  been  re- 
duced, by  forfeitures  of  stock  marie  by  the 
company,  for  the  non-payment  of  calls,  the 
Bignature  ox  consent  of  stockholders,  hold- 
ing or  representing  two-thirds  of  the  capital 
as  thus  reduced,  are  sufficient  as  a  compli- 
ance with  the  requisition  of  the  statute, 
which  authorizes  the  abandonment  of  por- 
tions of  the  road  on  the  consent  of  two-thirds 
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of  the  capital  N.  T.  Supreme  Ot.  3p.  T. 
1857,  People  v.  Fishkill  &  Beekman  Plank- 
road  Co.  27  Barb.  445. 

11.  The  proprietor  of  shares  in  a  mining 
company,  for  convenience  of  having  the  deed 
signed  in  order  to  complete  the  title  to  his 
shares,  had  them  entered  in  the  name  of  his 
son,  who  signed  the  deed  accordingly. 
Meld^  that  the  legal  interest  was  not  in  him, 
but  in  the  son,  as  against  the  assignees  in 
bankruptcy  of  the  former.  K.  B.  1830, 
Dawson  v.  Rishworth,  1  Bam.  &  Ad.  574. 

12.  Bnle  of  decision*  In  a  suit  arising 
under  a  charter  of  a  foreign  corporation,  the 
decisions  of  the  courts  of  the  State  in  which 
such  corporation  was  created,  are  the  best 
evidence  of  the  rights  and  duties  of  stock- 
holders under  it.  Pa.  Supreme  Ot.  1867,  Mer- 
rimac  Mining  Co.  v.  Levy,  54  Pa.  St.  227. 

13.  Bight  to  purchase  at  sheriff's  sale. 
A  stockholder  has  a  perfect  right  to  become 
a  purchaser  of  the  corporate  property  at 
sheriff's  sale,  for  his  own  benefit ;  and  in  the 
absence  of  fraud,  he  is  not  accountable  to  the 
other  stockholders,  even  where  the  property 
is  bought  below  its  value.  Stockholders  are 
not  tenants  in  common  nor  partners.  N. 
T.  Ohaneert/y  1844,  Mickles  v.  Rochester  City 
Bank,  11  Paige,  118 

14*  —  to  convey  to  corporation.  A  stock- 
holder in  a  bank  may  sell  or  convey  prop- 
erty, by  mortgage,  to  the  bank,  in  payment 
of  a  debt  he  owes  the  bank.  Ala.  Supreme 
Ot.  1848,  Governor  v.  Baker,  14  Ala.  N.  S. 
662. 

15.  Bights  as  against  minority.  It  is  a 
matter  of  contract  that  the  corporation  shall 
administer  the  funds  and  exercise  the  func- 
tions according  to  the  provisions,  and  in  ac- 
complishment of  the  purposes  prescribed  by 
the  charter.  The  stockholder  has  distinct 
individual  rights  as  against  the  corporation, 
growing  out  of  that  relation,  which  he  can- 
not be  compelled  to  yield  or  forego  without 
his  assent  In  this  respect  he  is  not  subject 
to  the  will  or  vote  of  the  minority.  It  is  only 
as  to  matters  within  the  prescribed  limits  of 
corporate  power  and  capacity  that  he,  as  a 
stockholder,  becomesj  on  common  principles, 
subject  to  the  vote  of  the  majority.  Stand- 
ing ux)on  those  rights  and  in  the  exerdse 
thereof,  he  may,  at  his  pleasure,  and  effectu-* 
ally,  assent  to  or  dissent  from  measures 
adopted  by  corporate  vote  in  the  nsual  mode. 
Vt  Supreme  Ot.  1861,  Yennont  &  Canada 
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R.  R  Co.  t).  Vermont  Central  R.  B.  Co.  84 
Vt.  1,  60. 

16.  But  this  priyilege  is  personal  to  him- 
self alone  (tmless  by  privity  of  contract  with 
the  stockholder,  another  person  obtains  it). 
It  does  not  extend  to  an  ordinary  holder  of 
a  bond  issued  by  the  corporation,  whose 
interest  arises  upon  a  contract  directly  with 
the  corporation^  evidenced  by  the  bond  and 
such  mortgage  as  may  have  been  given  to 
secure  it.    lb, 

17«  Corporate  powers.  When  the  statute 
declares  that  the  powers  of  the  corporation 
shall  be  exercised  by  a  board  of  the  trustees, 
the  stockholders  have  no  power  to  authorize 
a  sale  of  the  corporate  property.  Cat,  Su- 
preme Ct,  1867,  Gashwiler  v,  Willis,  83  Cal 
11.    See  also,  Powers. 

18.  Creditors.  Stockholders  in  an  in- 
solvent bank  who  have  paid  the  amount  for 
which  they  arc  individually  liable,  while 
other  stockholders  have  failed  to  do  so,  do 
not  thereby  become  entitled  to  share  with 
creditors  of  the  bank  in  a  pro  rata  division 
of  assets,  until  after  all  the  creditors  have 
been  paid.  N,  T.  Ct,  of  AppeaU,  1865,  Hol- 
lister  «.  Hollister  Bank,  2  Keyes^  245. 

19.  Where  a  corporation  is  dissolved  by 
the  act  of  the  legislature  allowing  all  the 
property  of  the  company  to  be  sold  to  a  new 
company,  a  stockholder  cannot  be  compelled 
to  take  payment  for  the  shares  in  the  old 
company  in  shares  of  the  new ;  nor  have  a 
majority  of  the  members  a  right  to  transfer 
all  the  corporate  property  to  the  other  corpo- 
ration and  take  payment  in  the  shares  of  the 
new,  thus  divesting  the  interests  of  the  dis- 
senting stockholder,  without  first  giving  him 
security  for  his  interest.  Pa,  Supreme  Ct, 
1858,  Lauman  «.  Lebanon  Valley  R.  R  Co. 
80  Pa,  St,  42. 

20.  Stockholder  a  competent  witness.    In 

a  suit  against  a  business  corporation,  the 
stockholders  are  competent  witnesses  for  the 
corporation ;  and  their  interest  in  the  event 
of  the  suit  merely  affects  their  credibility 
and  not  their  competency.  Ind,  Supreme 
•Ct,  1854,  Newcastle  &  Richmond  R  R  Co. 
«.  Brumback,  5  Ind,  548 ;  1855,  New  Albany 
A  Salem  R.  R.  Co.  v,  Gillespy,  7  Id,  245 ;  Un- 
thank  v,  Henry  County  Tump.  Co.  6  Id,  125 ; 
Mb.  Supreme  Ct,  1859,  Bredow  v.  Mutual 
Savings  Institution,  28  Mb.  181. 

21.  Where  the  members  of  a  corporation 
arc  made  personally  liable  for  the  corporate 


I  debts  in  certain  events,  the  liability  is  too 
uncertain  and  contingent  to  render  a  mem- 
ber, who  has  assigned  his  stock,  incompetent 
as  a  witness  for  the  corporation,  unless  it  is 
shown  that  all  the  facts  exist  which  the  stat- 
ute requires  to  render  his  liability  fixed  and 
certain.  J^.  K  Superior  Ct.  1855,  Manchester 
Bank  v.  White,  10  Fott,  456.  To  similar 
effect,  1856,  White  Mountains  Railroad  v. 
Eastman,  84  2^.  K  124 ;  Pa.  Supreme  CL 
1855,  Meighen  «.  The  Bank,  25  Pa.  St,  288. 

22.  On  the  trial  of  an  indictment  agaisBt 
the  defendant  for  destroying  a  vessel  at  sea, 
with  intent  to  injure  an  insurance  company, 
who  had  underwritten  thereon,  the  president 
of  the  company,  although  a  stockholder,  was 
admitted  a  witness  to  prove  the  bandwritiog 
of  the  defendant  to  the  manifest  of  the  car- 
go ;  because  the  conviction  of  the  defendant 
would  not  be  evidence,  in  a  suit  on  a  pohcy, 
against  the  company,  and  the  witness  would 
not  therefore  be  interested.  U,  S.  Ore.  CU 
(Pa.)  1806,  United  States  «.  Johns,  1  Wa^  C. 
Ct,  868;  4  DaH  412.  See  also,  CcHnmon- 
wealth  V.  Farley,  Thach,  654. 

23.  A  promissory  note  was  made  by  a  firm, 
payable  to  A,  B,  and  C,  and  a  corporation, 
joint  owners  of  a  vesseL  The  prcxnisees  as- 
signed the  note  to  A,  towards  his  share  of 
the  earnings  of  the  vessel.  The  corporation 
assigned  all  its  property,  under  the  insolvent 
law,  for  the  benefit  of  all  its  creditors,  one  of 
which  creditors  was  a  bank.  A  suit  against 
the  firm  was  brought  on  the  note,  in  the 
name  of  all  the  promisees,  for  the  benefit  of 
A.  Held,  that  a  stockholder  in  the  bank, 
which  was  a  creditor  of  the  corporation,  was 
a  competent  witness  for  the  plaintiff.  Mau, 
Supreme  Ct.  1848,  Hathaway  o.  Crocker,? 
^ete,  262. 

24.  Contra.  A  stockholder  is  not  a  com- 
petent witness  on  behalf  of  the  corporation.^ 
Me.  Supreme  Ct.  1887,  Watson  v.  Lisbon 
Bridge,  14  Me,  201 ;  Vt.  Supreme  Ct  1847, 
Porter  t.  Bank  of  Rutland,  19  VL  410;  Ala. 
Supreme  Ct,  1855,  Montgomery  &  Wetnmpka 
Plank  Road  Co.  c.  Webb,  27  Ala.  2f.  8.  618; 
y.  C,  Supreme  Ct,  1856,  Stevenson  «.  Sim- 
mons, 4  JoneSy  Law^  12 ;  Pa,  Supreme  CfL  1857, 
Philadelphia  &  West  Chester  R  R  Co.  v. 
Hickman,  28  Pa.  St.  818;  Pa.  Supreme  Ct 
1796,  Bank  of  North  America  f>.  Wycofi;  4 


*  That  a  atot^oliler  of  a  prirate  oorpontkm 
attest  the  execntlon  of  a  deed  to  the  corporaUoD,' 
Bted  Sat.  Bank  v,  9peiioer,  26  Conn.  190. 


Win- 
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DdU.  151 ;  La,  Buprmne  Ct.  1819,  Lynch  «. 
Postlethwait,  7  Mart,  69;  Pa,  Bapreme  Ot, 
1853,  Hill  V.  Frazier,  22  Pa,  8t  820.  See 
also,  Wolf  «.  St  LoiiiB  Ludependent  Water 
Co.  15  Ccd,  819. 

25,  Under  the  code.  In  an  action  by  a 
corporation,  a  stockholder  in  it  is  a  com- 
petent witness,  nnder  the  N.  T.  code  of  pro- 
cedure. He  is  not  k  party  to  the  action,  nor 
a  person  for  whose  immediate  benefit  the  ac- 
tion is  prosecuted,  within  the  meaning  of 
section  899.  K  T,  Ot.  of  Appeals,  1852, 
Montgomery  County  Bank  «.  Marsh,  7  JV.  T, 
(8  8eld.)  481 ;  S.  P.  [citing  2  How.  U.  S.  497, 
554;  6  Ad.  &  £.  N.  S.  987;  8  Mann.  Gr.  Ss 
8.  299],  JV.  r.  Superior  Ot.  Bp.  T.  1850, 
Washington  Bank  of  Westerly  «.  Palmer,  2 
Sandf,  886;  8  iV  T,  Leg,  Ob$.  92;  N.  T.  & 
Brie  R  R.  Co.  «.  Cook,  Id,  732. 

2d.  To  the  same  effect.  Mo,  Supreme  Ct, 
1858,  Barclays.  GlobeMut  Ins.  Co.  26  Mo,  490. 

27.  Under  a  statute  respecting  the  forma- 
tion of  corporations,  proyiding  for  the  con- 
tinuation of  the  liability  of  stockholders  for 
debts  contracted  while  they  were  'such, — 
Eidd^  that  a  person,  who  was  a  member  of  a 
corporaition,  when  the  liabilities  were  incurred 
on  which  the  action  was  brought,  but  who 
had  sold  his  shares  before  the  commence- 
ment thereof,  was  incompetent  as  a  witness 
from  interest,  in  an  action  against  the  cor- 
poration. Gal,  Supreme  Ct,  1856,  McAnley 
r.  York  Mining  Co.  6  Cal,  80.  And  see 
Mokelumne  Hill  &c.  Co.  «.  Woodbury,  14 
OaL^M, 

28.  Remoral  of  disqualiflcatlon,  by  sale. 
A  bona  fide  sale  and  transfer  to  a  bank,  by  a 
stockholder,  of  stock  owned  by  him  in  the 
bank,  will  diyest  him  of  all  interest  arising 
fix)m  his  having  been  the  owner  of  such 
stock,  so  as  to  render  him  a  competent  wit- 
ness for  the  bank,  notwithstanding  the  char- 
ter of  the  bank  may  contain  clauses  prohibit- 
ing the  corporation  from  dealing  or  trading, 
directly  or  indirectly,  in  buying  or  selling 
any  goods,  wares,  or  merchandise,  or  com- 
modities whatsoever.  Vt.  Supreme  Ct,  1846, 
Farmers'  &  Mechanics^  Bank  «.  Champlain 
Trans.  Co.  18  Vt,  131 ;  8.  P.  JV.  H,  Superior 
Ct,  1855,  Manchester  Bank  v.  White,  10 
Foster,  456. 

29.  A  person  who  has  been  a  member  of 
an  incorporated  company,  but  has  sold  out 
before  suit  brought,  is  a  competent  witness 
for  the  company.      Cal,  Supreme  Ct.  1858, 


Tuolumne  County  Water  Co.  v.  Columbia  &c 
Water  Co.  10  Cal,  198. 

80*  A  stockholder,  who  sells  his  stock 
after  suit  brought,  is  a  competent  witness  in 
such  suit  Tenn.  Supreme  Ct,  1843,  Union 
Bank  v,  Owen,  4  Humph,  338 ;  lU.  Supreme 
Ct,  1844,  111.  Mutual  Fire  Ins.  Co.  v.  Marseil- 
les Manuf.  Co.  1  QUm,  236 ;  Pa,  Supreme  Ct, 
1855,  Meighen  v.  The  Bank,  25  Pa,  St,  288. 

31*  A  stockholder  (also  secretary  in  this 
case)  who  transfers  his  stock  after  the  com- 
mencement of  a  suit,  is  a  competent  witness 
for  the  corporation,  though  it  was  indebted 
at  the  time  of  the  transfer,  and  continued  so 
indebted  to  the  time  of  the  suit  Ala,  Su- 
preme Ct.  1857,  Smith  v,  Tallassee  Branch  of 
Central  Plank  Road  Co.  80  Ala,  K  S,  650. 

82«  A  stockholder  of  a  company  is  made 
a  competent  witness,  in  an  action  by  the 
company  for  installments,  if,  at  the  trial,  he 
transfers  his  shares  by  an  instrument  in  writ^ 
ing,  although  the  regulations  of  the  com- 
pany require  that,  before  the  transfer  is  com- 
plete, it  should  he  entered  on  the  books  of 
the  compahy.  N,  J.  Supreme  Ct,  1852,  Del- 
aware &  Atlantic  R.  R  Co.  v,  Irick,  3  Zabr, 
321. 

83.  A  corporator  who  has  assigned  his 
stock  is  not  rendered  incompetent  by  any 
liability  for  costs  of  an  action  brought  by 
the  corporation;  for  that  liability  accrues  \yj 
the  rendition  of  the  judgment  If,  M,  Su- 
perior Ct,  1855,  Manchester  Bank  «.  Whita^ 
10  Foeter,  456. 

84«  A  stockholder's  competency  for  the 
corporation  is  restored  by  an  absolute  trans- 
fer of  his  stock,  although  he  made  it  for  the 
purpose,  and  expects  to  re-acquire  it  for  the 
same  price.  N,  T,  Ct,  of  Errors,  1837,  Stall 
«.  Catskill  Bank,  18  Wend,  466;  Y.  T,  Su- 
preme Ct.  1829,  Utica  Ins.  Co.  v,  Cadwell,  8 
Id.  296. 

85.  Where  an  individual  is  shown  to  have 
been  a  stockholder  in  a  bridge  built  by  a 
corporation,  which  bridge  went  to  decay, 
and  a  new  one  was  built,  it  is  not  sufficient 
evidence  that  the  interest  of  the  stockholder 
has  ceased,  that  he  haa  been  called  upon  for 
no  payment  towards  the  new  bridge,  and 
supposes  his  stock  to  have  been  sold.  Such 
a  fact  must  be  clearly  shown,  before  he  can 
be  a  witness  in  a  suit  in  which  the  corporar 
tion  is  a  party.  JV.  H.  Superior  Ct.  1840, 
Ameriscoggin  Bridge  v.  Bragg,  11  N.H.  102. 

86. — by  other  counterbalancing  interest. 
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A  stockholder, — Held,  a  competent  witness  for 
the  plaintiffs,  his  corporate  interest,  which 
might  have  been  advanced  by  his  testimony, 
being  overbalanced  by  the  private  and  in- 
dividual interest  which  he  had  in  the  matter 
in  controversy.  Corm,  Supreme  Ct,  1841, 
Church  V,  Sterling,  16  C(mn.  388. 

37.  A  stockholder  in  a  corporation,  who 
is,  as  such,  liable  individually  for  its  debts, 
is  a  competent  witness  for  the  plaintiff,  in  a 
suit  against  the  corporation;  his  interest 
being  against  the  plaintiff,  and  not  being  a 
party  to  the  suit  by  virtue  of  his  being  such 
stockholder,  Mich.  Supreme  Ct,  1843,  Hasey 
V,  White  Pigeon  Beet  Sugar  Co.  1  Ihug.  198. 

88.  Beftigal  to  testify.  A  stockholder  in 
a  banking  corporation  may  legally  refuse  to 
testify  m  an  action  brought  by  the  bank  in 
its  corporate  name.  Ms.  Supreme  Ct  1842, 
Bank  of  Oldtown  «.  Houlton,  21  Me.  501. 

89.  The  interest  of  the  witness  as  a  stock- 
holder may  be  proved  by  his  statements  on 
the  voir  dire  alone.    lb. 

40*  Particular  fiiets*  A  stockholder  in  a 
company  may  be  a  witness,  in  an  action  of 
ejectment  by  the  company,  to  prove  service 
of  a  notice  on  the  defendant's  agent,  and  the 
admission  of  such  person  that  he  was  agent, 
and  that  notice  was  served  on  hiuL  Pa.  Su- 
preme Ct.  1842,  Union  Canal  Co.  v.  Loyd,  4 
WatUSS.  894. 

41*  A  stockholder,  who  has  paid  up  His 
stock  in  full,  is  a  competent  witness  in  an  ac- 
tion by  the  assignees  of  a  mutual  insurance 
company  upon  a  note  given  for  premiums 
and  losses,  to  prove  an  acceptance  by  the 
company  of  a  supplementary  charter.  Pa. 
Supreme  Ct,  1862,  Pell  v.  McHenry,  42  Pa. 
iSS^.  41. 

42.  Testimony  as  to  books.  It  is  a  gen- 
eral rule  of  evidence,  that  in  a  suit  by  a  cor- 
poration, one  who  is  a  stockholder  and  inter- 
ested in  the  event  of  the  suit,  is  not  a  compe- 
tent witness  in  behalf  of  the  institution ;  but 
it  does  not  follow  that  he  is  competent  for  no 
purpose — ^as  where  he  is  called  upon  to  prove 
himself  to  be  or  to  have  been  the  depository 
of  the  muniments  of  the  corporation.  An 
interested  corporator,  however,  is  not  a  com- 
petent witness  to  prove  that  a  book  contin- 
ued to  be  one  of  the  muniments  of  his  cor- 
poration, after  he  had  ceased  to  be  the  depos- 
itary thereof,  and  when  he  stood  only  in  the 
relation  of  a  stockholder  in  the  corporation, 
any  more  than  any  other  stockholder.    But 


admitting  the  existence  as  to  depositaries,  of 
the  exception  to  the  general  rule  of  evidence, 
his  having  ceased  to  be  the  depositary  at  the 
time  he  was  called  as  a  witness  does  not  dis- 
qualify him  from  proving  the  book  produced 
to  have  been  a  muniment  of  the  corporation, 
while  he  was  the  depositary ;  the  natore  of 
his  interest  as  a  stockholder  not  being  chang- 
ed, while  he  continued  in  that  position. 
Md,  Ct.  of  Appeal^  1827,  Union  Bank  of 
Maryland  a,  Ridgely,  1  Ha/rr.  S  G.  824, 408. 

48.  ConyersaUoDB  with  individual  stock- 
holders, not  agents  or  officers,  are  not  evi- 
dence against  the  corporation.  Ohio  Supreme 
Ct.  1882,  Hogg  V.  Zanesville  Manuf.  Co. 
Wright,  189. 

44.  Commlssiinier.  A  report  of  commia- 
sioners  appointed  to  assess  the  value  of  knd 
taken  by  a  railroad,  and  the  damages  bos- 
tained  by  the  land  owner,  will  not  be  set 
aside,  at  the  instance  of  the  company,  on  the 
ground  that  a  majority  of  thecommissioDerB 
were  stockholders.  WU.  Supreme  Ct.  1863, 
Strang  v.  Beloit  Ss  Madison  R.  R.  Co.  16  Wk 
685.  Compare  Corrigal  «,  London  &  Black- 
well  Railw.  Co.  8  Eng.  BaUto.  Cae.  411. 

45*  Juror.  A  stockholder  in  a  milRMd 
company  is  disqualified  to  sit  as  juror  in  a 
cause  wherein  the  company  in  which  he  owns 
stock  is  pecuniarily  interested  to  any  amount ; 
and  a  verdict  on  a  hearing  before  conmus- 
sioners,  awarding  damages  to  a  land  owner 
for  land  taken  by  a  railroad  wOl  be  set  aside, 
if  the  fact  of  the  jurors  owning  stock  is 
known  after  verdict  N,  H.  Superior  Ct, 
1850,  Page  d.  Contoocook  Valley  R.  B.  Ga  1 
FoH.  488. 

46.  Liability  for  debts  of  corpentioB. 
Where  defendant  had  held  stock  as  aecuritj 
for  a  debt,  and  the  debt  having  been  paid, 
had  returned  the  certificate,  with  a  power  to 
transfer,  before  the  debt  now  sued  on  was 
incurred,  but  the  transfer  had  not  been  made 
on  the  books,  he  was  held  liable  for  the  debt 
[2  HUl,  265].  jy:  r.  Stqnwne  Ct.  1844,  Ad- 
derly  v.  Storm,  6  MU,  624 ;  1849,  Wonall  «. 
Judaon,  5  Barb.  210. 

47.  Under  the  Mainland  act  of  1852,  ch. 
888, 1  9, — ^which  provides  that  stockholdexs 
shall  be  individually  liable  to  the  creditois 
of  the  company  in  which  they  are  stoddiold- 
ers,  to  an  amount  equal  to  the  stock  held  by 
them  respectively,  for  all  debts  and  cootracti 
made,  xmtil  the  whole  amount  of  stock  shall 
be  paid  in,— such  stockholder  is  liable  In  his 
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indiTidaal  capacity  for  the  liabilitieB  of  the 
company  contracted  while  he  was  a  member 
thereof^  without  reference  to  the  amount 
which  he  may  have  paid  in  on  his  stock. 
Md,  Ct.  of  AppeaUy  1866,  Matthews  v,  Albert, 
24  Md,  527. 

48.  Executors  of  a  deceased  shareholder 
are  properly  chargeable  with  liability  to  the 
creditors  of  a  bank,  as  the  holders  of  shares 
of  stock  which  appear  on  the  corporate 
books  to  have  been  held  by  their  testator,  and 
subsequently  by  his  executors.  Haying  the 
legal  title  to  the  stock,  they  aie  liable  under 
the  N.  Y.  statute ;  and  the  pecuniary  liability 
which  would  have  rested  upon  the  testator, 
if  he  were  living,  may  be  enforced  against 
his  estate,  and  primarily  against  his  personal 
property,  the  legal  title  of  which  is  in  the 
executors.  iVl  Y,  Supreme  Ct,  1868,  Diven 
9.  Duncan,  41  Ba/rb,  620. 

49.  One  who  had  subscribed  for  stock  in 
a  manufacturing  corporation,  under  a  verbal 
agreement  that  one-half  of  it  should  belong 
to,  and  be  paid  for,  by  another  person,— jOb^i, 
liable  as  a  stockholder  to  the  full  amount ; 
but  entitled  to  recover  half  of  his  payment 
from  his  co-owner.  N,  Y,  Ct,  of  Appeals^ 
1864,  Stover  v.  Flack,  80  N,  Y,  64. 

50.  The  Massachusetts  statute  of  1862, 
(ch.  218,  §  8), — ^which  provides  that  no  stock- 
holder or  officer  of  a  manufacturing  corpora- 
tion shall  be  held  liable  for  its  debts  unless 
a  judgment  is  recovered  against  it,  and  the 
corporation  shall  neglect,  for  the  space  of 
thirty  days  after  demand  on  execution,  to 
pay  the  amount  due,  or  the  execution  shall 
be  returned  unsatisfied, — Hdd^  to  apply  to 
manufacturing  corporations  organized  under 
general  laws  as  well  as  to  those  holding 
special  charters.  Maee.  Bapreme  Ct,  1864, 
Peele  «.  Phillips,  8  AUm,  86. 

51.  The  stockholders  of  express  compa- 
nies in  Virginia,  are  liable  to  the  amount  of 
their  stock  for  the  payment  of  taxes,  assessed 
in  compliance  with  the  laws  of  {he  State,  on 
the  gross  earnings  of  the  corporation.  Va. 
Ct,  of  AppeaUy  1868,  Andersoja  «.  Common- 
wealth, 18  GhaU.  295. 

Consult  also,  Iin>iTrDnAii  Liabilitt. 

52.  —  for  subscriptions.  Stockholders 
who  have  paid  for  their  stock,  have  a  right 
to  insist  that  the  receiver  shall  collect  the 
impaid  capital,  so  as  to  equalize  the  burden 
of  the  loss.  N,  Y,  Chancery^  1841,  Nathan  t>. 
Whitlock,  9  Paige^  152. 


53.  The  person  to  be  proceeded  against 
by  the  receiver,  for  the  balance  due  on  the 
stock  of  a  dissolved  corporation  (2  Bet,  Stat, 
469, 1  69),  is  the  person  in  whose  name  the 
stock  stands  on  the  books  of  the  corporation, 
as  absolute  owner,  though  he  has,  in  fact, 
transferred  it.  He  cannot  set  up  that  he 
holds  it  as  trustee  for  one  to  whom  he  has 
assigned  it.  [2  Cow.  770 ;  22  Wend.  848 ; 
6  Hill,  628 ;  2  Wheat.  891 ;  2  Conn.  579.] 
K  Y.  Supreme  Ct,  8p,  T,  1848,  Mann  v,  Currie, 
2  Barb.  294. 

Consult  also,  Sxtbscbiftion  and  Stock. 

54.  Stockholders'  guaranty.  Where  stock- 
holders sign  an  absolute  guaranty  for  the 
payment  of  all  the  corporate  debts,  to  such 
creditors  .as  forbear  to  sue,  for  a  specified 
time,  a  creditor  who  does  forbear  to  sue  for 
that  time  may  maintain  an  action  against 
them  for  the  same.  Ga.  Supreme  Ct,  1867, 
Calhoun  x,  Manu&cturers^  Bank  of  Maoon« 
86  Go.  410. 

II.    AcmOKS  BY  AND  AGAINST. 

55.  Courts  of  United  States.  A  stock- 
holder residing  in  another  State  than  that 
in  which  the  corporation  and  persons  con- 
ducting its  affairs  have  their  domicil,  may 
file  a  bill  in  a  court  of  the  United  States  for 
proper  relief  against  a  breach  of  trust,  or 
duty,  by  the  directors  or  officers  of  the  cor- 
poration. U,  S,  Supreme  Ct,  1855,  Dodge  «. 
Woolsey,  18-Hlw.  831;  S.  P.  Bacon  v,  Ro- 
bertson, Id,  480. 

50.  A  stockholder  may  sue  his  corporation 
upon  a  contract  made  by  him  with  the  cor- 
poration. U.  S,  Cire,  Ct,  (Ind,)  1849,  Oul- 
bertson  v.  Wabash  Navigation  Co.  4  McLean^ 
544.  Compare  Bedford  «.  Brutton,  1  SeoU^ 
245;  1  Bing.  N,  C,  899;  Lucas  «.  Beach,  1 
SooU,  y,  R  350;  1  Jfaym.  c§  G,  4l7;  4  Jur, 
681 ;  Money}>enny  v,  Hartland,  1  Car.  A  P, 
852;  2/(2.878. 

57.  A  stockholder  in  a  corporation  is  no 
party  to  a  suit  against  it,  although  his  in- 
dividual property  has  been  attached  in  the 
suit,  and  a  copy  of  the  writ  left  with  him ; 
and  he  may  impeach  the  judgment  recovered 
therein,  when  introduced  against  him.  Me, 
Supreme  Ct,  1846,  Whitman  r.  Cox,  26  Me, 
335. 

58.  The  creditors  of  an  incorporated 
company  may  enforce  their  claims  by  suit  at 
law  dgainst  the  corporation,  although  they 
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are  stockholders  tberein.  Pa,  Supreme  Ct. 
1864,  Brinham  v.  WeUerebiug  Coal  Go.  47 
Pa.  St.  48. 

59,  The  seirice  of  a  writ  in  favor  of  a 
corporation  is  good,  notwithstanding  it  was 
made  by  an  officer  who  is  a  stockholder. 
Mase.  Supreme  Ct.  181^6,  Merchants'  Bank  v. 
Cook,  4  Pieh  406. 

60,  Actions  between  members.  Inas- 
much as  the  effect  of  a  charter  making  stock- 
holders severally  liable,  individually,  to  any 
person,  for  debts  of  the  company,  is  to  place 
them  upon  the  same  footing  as  though  they 
had  not  been  incorporated,  and  make  them 
liable  as  partners  [2  Wend.  827 ;  2  Hill,  265], 
one  stockholder  under  such  a  charter  cannot 
recover,  against  another,  a  debt  due  from 
the  company.  2^,  T,  Supreme  Ct  1842,  Bailey 
«.  Bancker,  8  EiU,  188. 

61,  A  stockholder  whose  scrip  has  been 
stolen  may  maintain,  against  the  corporation . 
and  a  person  who  holds  the  stolen  scrip,  an 
action  to  establish  his  right  to  it.    iV.  Y,  Su- 
perior Ct,  Sp.   T,  1858,  Wells  u.  Smith,  7 

^».  iV.  261. 
62«  When  an  individual  stockholder  has 

money  of  the  corporation  in  his  hands,  ac- 
cruing from  a  sale  of  corporate  property,  an- 
other shareholder  cannot  recover  his  propor- 
tion of  it  in  an  action  for  money  had  and 
received.  Otherwise,  if  the  corporation  as- 
sent to  the  sale  and  a  distribution  among 
the  shareholders.  Me.  Supreme  Ct,  1889, 
Hodsdon  «.  Copeland,  16  Me.  814. 

68.  Against  officers.  A  suit  at  law  can- 
not be  maintained  by  an  individual  stock- 
holder against  the  directors  of  a  corporation 
for  mismanaging  its  affairs,  for  the  purpose 
of  defrauding  the  corporation.  Conn.  Su- 
preme Ct.  1857,  Alien  tJ.  Curtis,  26  Conn.  466. 

04*  For  the  damage  sustained  by  a  stock- 
holder from  illegal  and  fraudulent  acts  of 
directors  and  officers  of  a  company,  an  ac- 
tion may  be  sustained  by  the  stockholder 
against  the  officers  and  directors.  iT.  T,  Su- 
preme Ct.  Sp.  T.  1864,  Crook  v.  Jewett,  12 
How.  Pr.  19. 

65*  Power  of  cluuicery.  Independent  of 
the  provisions  of  the  llevised  Statutes,  the 
Court  of  Chancery  had  jurisdiction,  in  favor 
of  the  corporators,  to  call  the  directors  of  a 
corporation  to  account,  and  compel  them  to 
make  satisfaction  for  any  loss  arising  from  a 
fraudulent  breach  of  trust,  or  willful  neglect 
of  known  duty.    [2  Johns.  Ch.  889.]    2f.  Y. 


Chancery,  1882,  Robinson  v.  Bmith,  8  Pai^e, 
222.    And  see  Bayless  v,  Ome,  1  Freem,  161. 

66.  The  directors  of  a  manufactuiing  cor- 
poration,  as  the  best  means  of  oontinning 
the  business,  contemplated  a  sale  of  all  the 
corporate  property  to  a  new  corporation,  the 
shares  of  the  latter  to  be  taken  in  payment, 
and  to  be  distributed  among  the  old  stock- 
holders. A  trustee  holding  stock  in  the  old 
corporation,  brought  a  bill  in  equity  to  ob- 
tain the  instructions  of  the  court  relative  to 
the  administration  of  his  trust,  and  to  re- 
strain the  corporation  from  mAlring  the  sale. 
No  fraud  or  breach  of  trust  was  alleged  in 
the  bill.  Edd^  that  the  bill  could  not  be 
maintained.  A  court  of  chancery  has  no  pe- 
culiar jurisdiction  over  corporations,  to  re- 
strain them  in  the  exercise  of  their  powers, 
or  control  their  action,  or  prevent  them  from 
violating  their  charter,  in  cases  where  there 
is  no  fraud  or  breach  of  trust  all^^d  as  the 
foundation  of  the  claim  for  equitable  rdiet 
Their  rights  and  duties  are  regulated  by  the 
conunon  law,  Which,  in  most  cases,  furnishes 
ample  remedies  for  any  excess  or  abuse  of 
corporate  powers  and  priyUeges.  It  is  only 
where  there  is  no  plain  and  adequate  remedy 
at  law,  and  a  case  is  presented  which  entitles 
a  party  to  equitable  relief^  under  some  gen- 
eral head  of  chancery  jurisdiction,  that  a 
bill  in  equity  can  be  maintained  against  a 
corporation;  and  this  rule  is  applicable  to 
stockholders  as  well  as  to  other  persona 
Maw.  Supreme  Ct.  1856,  Treadwell  i^.  Salis- 
bury Manuf.  Co.  7  Oray,  898.  See  also,  Brown 
V.  Monmouthshire  Railway  Ss  Canal  Co.  13 
Beav.S2;  U  Jur.  176;  20  Law  J.  1^.8.  CK4VI. 

07*  The  members  of  a  corp<Miition,  as 
stockholders,  have  rights  and  interests  in  the 
affairs  and  management  of  the  concerns  of 
the  corporation;  but  these  are  derivatiTe, 
and  are  limited  and  regulated  by  law.  They 
have  no  right  by  any  direct  suit,  legal  or 
equitable,  to^  call  the  directors  or  other  offi- 
cers of  the  corporation  to  account  for  mis- 
management; nor,  if  all  the  stockholders 
were  to  imite  in  an  equitable  suit,  could  they 
have  any  better  ground  to  recover.  The  direc- 
tors and  other  officers  and  agents  are  amen- 
able only  to  the  corporation;  and  to  give 
every  individual  stockholder  a  right  of  action 
would  lead  to  a  multiplicity  of  suits.  Jfiua 
Supreme  Ct.  1851,  Abbott «.  Merriam,  8  Ctuk. 
588. 

68.  Although  a  stockholder  of  a  coqio- 
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ration  may,  under  many  circumstances,  in- 
terfere for  the  protection  of  the  company,  yet, 
something  more  or  less  than  is  allowable  by 
the  terms  of  the  charter  must  have  been  done 
by  its  directors  or  managers  to  authorize 
such  ah  interference.  Fraudulent  collusion 
between  the  company  and  any  of  its  credit- 
ors, by  which  its  other  creditors  or  stock- 
holders may  be  wronged  or  defrauded,  would 
authorize  an  appeal  to  equity.  But  where  a 
debt  authorized  by  the  company  is  created 
by  and  with  the  consent  of  the  stockholders 
and  directors,  and  judgment  confessed  there- 
for, a  consenting  stockholder  is  not  entitled 
to  an  injunction  against  an  execution  issued 
thereon.  Pa,  Supreme  Ct.  1865,  Graren- 
stine's  Appeal,  49  Pa.  8t,  810. 

69*  If  the  directors  of  a  company  reftise 
to  comply  with  the  yote  of  a  majority  of  the 
shareholders,  a  court  of  equity  will  compel 
them  to  do  so,  by  injunction.  Chancery , 
1847,  Exeter  &  Crediton  Railway  Go.  v.  Bui- 
ler,  5  JSng,  Railw,  Cos,  211. 

70.  Breach  of  trust.  A  shareholder  in  an 
incoiporated  company  may  file  a  bill  on  be- 
half of  himself  and  all  the  other  sharehold- 
ers, to  restrain  the  directors  from  commit- 
ting a  breach  of  trust ;  e,  g.  by  making  a 
contract  of  guaranty  on  behalf  of  the  cor- 
poration, which  they  were  not  empowered 
by  the  charter  to  make ;  or  committing  other 
clear  excesses  of  chartered  powers.  BolU 
Ot,  1846,  Coleman  v.  Eastern  Counties  Rail- 
way Co.  10  Beav,  1 ;  16  Law  /.  N,  S.  Ch. 
73;  njur74;  ^  Eng.  Bailw,  Cos.  618;  B. 
P.  Ala.  Supreme  Ct,  1858,  BUss  v.  Anderson, 
81  Ala,  N.  S,  612. 

71.  A  stockholder  in  a  bank  cannot 
maintain  an  action  against  its  directors  for 
their  negligence  in  so  conducting  its  affairs 
that  Its  whole  capital  is  wasted  and  lost,  and 
the  shares  therein  rendered  worthless ;  nor 
for  the  malfeasance  of  its  directors  in  dele- 
gating the  whole  control  of  its  affairs  to  the 
president  and  cashier,  who  waste  and  lose  the 
whole  capital.  JTom.  Supreme  Ct.  1847, 
Smith  V.  Hurd,  12  Mete.  871. 

72.  The  directors  of  a  trading  corpora- 
tion may  be  restrained  by  an  injunction,  to 
which  the  corporation  and  all  the  stock- 
hMders  are  made  parties,  upon  the  applica- 
tion of  a  party  interested,  from  mismanag- 
ing the  business  of  the  corporation,  or  wast- 
ing its  frmds ;  and  it  is  no  objection  to  the 
biU  that  the  coix)oration  itsdf  could  hare 


maintained  an  action  at  law  against  the  di- 
rectors, nor  that  the  plaintiff  had  a  legfd 
remedy  by  suit  against  the  corporation. 
Conn.  Supreme  Ct.  1856,  Sears  v.  Hotchkiss, 
25  Conn.  171, 

78*  A  stockholder  in  a  corporation  may 
bring  an  action  against  trustees  thereof  who 
have  audited  and  directed  payment  of  a  bill 
to  one  of  their  own  number,  at  a  meeting  at 
which  such  one,  being  present,  was  necessary 
to  make  up  the  quorum.  A  trustee  is  dis- 
qualified from  acting  where  the  board  are 
dealing  with  himself,  and  in  such  case, 
without  another  member  present,  the  trus- 
tees acting  had  no  authority  to  transact 
business.  N.  T.  Ct.  of  Appeals,  1867,  Butts 
9.  Wood,  87  N.  T.  817. 

74.  Transfer  of  property.  An  indi- 
vidual stockholder  of  a  corporation  has  no 
right  to  object  to  a  transfer  of  all  its  prop- 
erty to  another  corporation,  under  the 
authority  of  an  act  of  assembly,  and  cannot, 
by  injunction,  restrain  such  a  transfer  or  sale. 
Pa,  Supreme  Ct.  1858,  Lauman  v.  Lebanon 
Valley  R  R.  Co.  80  Pa.  St.  42. 

75.  If  a  corporation,  induced  by  the 
fraudulent  misrepresentations  of  a  part  of  its 
stockholders,  makes  a  conveyance  of  its 
property,  and  the  grantee,  •in  pursuance  of  a 
previous  arrangement,  conveys  the  property 
to  the  stockholders  who  committed  the 
fraud,  the  ionocent  stockholders  cannot,  in 
equity,  compel  a  reconveyance  of  that  por- 
tion of  the  property  represented  by  their 
stock  of  the  corporation.  Col.  Supreme  Ct, 
1865,  Gorham  v.  Gilson,  28  Cal.  479. 

76.  A  number  of  shares  of  the  stock  of 
a  turnpike  company  being  about  to  be  sold, 
the  officers  of  the  company  appointed  an 
agent  to  buy  them  "  for  the  use  of  the  com- 
pany ;^*  but,  when  purchased,  they  caused  a 
portion  of  them  to  be  transferred  to  them- 
selves. A  stockholder  instituted  a  suit 
against  them  to  recover  the  damages  sus- 
tained by  him  through  the  breach  of  the 
agreement  to  buy  for  the  company.  Hiddj 
that  he  could  recover.  Pa.  Supreme  Ct, 
1851,  Kimmel  v.  Stoner,  18  Pa.  St.  155. 

77.  Fraud.  A  stockholder  in  an  incor- 
porated bank,  may  sustain  a  bill  in  equity 
against  the  corporation,  the  directors,  and 
other  stockholders,  on  allegation  of  fraudu- 
lent practices,  depreciating  the  value  of 
the  stock,  suspending  banking  operations, 

[refusing  cash  payments,  and  withholding 
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dividenda ;  aad  in  such  bill  he  may  join  in* 
dlyidual  stockholders  with  the  corporation, 
may  pray  for  an  account  of  stock  and  funds, 
and  for  restoration  of  whatever  has  been 
fraudulently  withdrawn  from  the  conmion 
stock.  Ohio  Supreme  Ct  1881,  Taylor  v. 
Miami  Exporting  Co.  5  Ohio  (Ham,)  165. 

78.  A  bill  may  be  brought  by  the  present 
directors  of  a  joint  stock  company,  on  be- 
half of  themselyes  and  all  the  other  mem- 
bers of  the  company,  against  the  former 
directors  of  the  company,  for  the  purpose  of 
being  relieved  against  a  fraud,  in  which  all 
the  former  directors  are  alleged  to  have  been 
involved.  F.  Chcm.  Ct.  1842,  Benson  d. 
Heathom,  1  You.  S  C.  Ch.  826.  See  Taylor 
«.  Salmon,  4  Mylne  dh  C,  142. 

79.  Aoeoanting.  A  single  stockholder, 
having  an  misettled  account  with  his  com- 
pany, or  any  other  matters  of  dispute,  has  no 
right  to  bring  the  corporation  into  court  to 
settle  all  their  accounts.  N.  J.  Ct,  of  Erron^ 
1856,  Yard  o.  Pacific  Mut.  Ins.  Go.  2  Stockt. 
480.  Compare  Hager  v.  Thompson,  1  Blacky 
80. 

80.  Where  four  of  the  trustees  of  a  corpo- 
ration, owning  the  majority  of  the  .^tock, 
negligently  managed  the  affairs  of  the  com- 
plkny,  disregardinjj^  the  by-laws,  and  neglect- 
ing to  keep  proper  accounts, — Hdd^  that  a 
bill  would  lie  in  the  name  of  a  single  stock- 
holder, against  the  corporation  and  trustees, 
and  that  the  plaintiff  was  entitled  to  an  ac- 
count, and  to  hold  the  trustees  to  make  good 
any  loss  occasioned  by  their  malfeasance. 
Cal.  Supreme  Gt.  1860,  Neall  v.  HiU,  16  Ccd, 
145. 

SI*  A  minority  of  the  stockholders  of  a 
corporation  may  maintain  a  bill  in  equity  in 
behalf  of  themselves  and  the  other  stock- 
holders, for  conspiracy  and  fraud,  whereby 
their  interests  have  been  sacrificed,  against 
the  corporation  and  its  officers  and  others 
who  participate  therein ;  but  by  unreasonable 
delay  in  bringing  their  bill,  they  will  forfeit 
their  title  to  equitable  relie£  Mues.  Supreme 
Ot.  1868,  Peabody  v.  Flint,  6  AUen,  52. 

S2.  Change  of  business..  The  minority 
of  the  shareholders,  in  a  joint  stock  corpora- 
tion, may  maintain  a  suit,  to  restrain  the  di- 
rectors of  the  company,  or  the  minority  of 
the  shareholders,  frx)m  entering  into  a  stipu- 
lation, whereby  the  bumne^  of  the  company 
is  changed,  and  directed  into  channels  and 
enterprises,  wholly  diveree  from  those  origi- 


nally contemplated  and  entered  upon,  and 
from  which  their  emoluments  had  been  de- 
rived. N,  J.  Chaneeryj  1B58,  Kean  «.  John- 
ston, 1  StoektA(il ;  1864,  Oiffordf^-New  Jenej 
R.  R.  Co.  2  Id.  171. 

83.  Where  a  railway  company  forms  a 
new  project  in  conflict  with  the  interests  of 
other  railways,  who,  by  leave  of  the  legisla- 
ture, own  shares  in  the  company  applying 
for  an  extension  of  their  line,  or  an  enlarge- 
ment of  their  powers,  equity  will  not  re- 
strain them  absolutely  from  procoiing  the 
contemplated  grant,  but  only  frt>m  nsiDg 
their  funds  for  that  purpose ;  and  will  also 
prohibit  one  company  from  keeping  its  pro- 
ceedings secret,  as  to  another  company,  own- 
ing part  of  their  stock,  and  will  genenlly 
enjoin  the  act  oi  a  majority  of  a  joint  atock 
company,  where  the  voice  of  the  minority  is 
not  properly  heard  at  the  meeting,  or  is 
agreed  to  be  disregarded,  by  prevloiis  am- 
cert  F.  Chan.  Ct.  1852,  Qreat  Weatera 
Railway  v.  Rushout,  10  Bn{f.  JL  A  Eq.  72;  16 
Jur.  288. 

84*  In  general,  the  directors  and  the  ma- 
jority of  the  company  may  be  restrained  from 
employing  money,  subscribed  for  one  pur- 
pose,  for  another,  however  advantageous; — 
but,  although  this  is  the  law  as  to  joint 
stock  companies^  unincorporated  and  un- 
connected with  public  duties  or  interests^  it 
has  not  been  applied  to  corporate  companies 
for  a  public  undertaking,  involving  public 
interests  and  public  duties  under  the  sanction 
of  Parliament.  In  such  cases  the  court  of 
chancery  has  permitted  the  use  of  theooipo- 
rate  seal,  and  the  moneys  of  the  compaaj, 
to  obtain  the  sanction  of  Parliamoit  to  pur- 
poses materially  altering  the  interests  of  th£ 
shareholders  according  to  the  contract  hder 
se,  V.  Chan.  Ct  1852,  Ffooks  v.  London 
&  Southwestern'  Railway  Co.  19  ^n^.  L.  S 
Eq,  7;  17  Jt*r.  865. 

85»  A  stockholder  in  a  corporation,  the 
charter  of  which  is  by  statute  subject  to 
alteration,  amendment,  or  repeal,  at  Uie 
pleasure  of  the  legislature,  cannot  maintain 
a  bill  in  equity  to  restrun  the  corporaiioo 
from  engaging  in  a  new  enterprise  in  ad- 
dition to  that  contemplated  by  the  charter, 
but  of  the  same  kind,  if  it  is  sanctioned  by 
an  express  legislative  grant,  and  by  a  vote  of « 
the  majority  of  the  stockholders.  Mam. 
Supreme  Ct  1862,  Dui&e  «.  Old  Colony  A 
FaU  River  R  a  Co.  5  AlUu,  280. 


Actions  hy       [STOCKHOLDERS.]        and  Against.         Til 


86.  Kisappllcation  of  fbnds.  A  stock- 
holder in  a  corporation  has  a  remedy  in 
chancery  against  ih»  directors,  to  prevent 
them  from  doing  acts  which  would  amount 
to  a  violation  of  the  charter,  or  to  prevent 
any  mi^pptication  of  their  capital,  or  of  the 
profits  which  might  lessen  the  value  of  the 
shares,  if  the  acts  intended  to  be  done 
amount  in  law  to  a  breach  of  trust  or  dis- 
regard of  duty ;  though  it  would  be  other- 
wise of  a  mere  error  of  judgment.  There- 
fore, where  the  directors  of  a  bank  refused 
to  take  the  prox>er  measures  to  resist  the  col- 
lection of  a  tax  which  they  themselves  be- 
lieved to  have  been  imposed  upon  them  in 
violation  of  their  charter, — Hdd^  that  this 
refusal  amounted  to  a  breach  of  duty,  and 
any  stockholder  might  file  a  bill  in  chancery 
for  an  injunction.  U.  8,  Supreme  Ot.  1855, 
Dodge  «.  Woolsey,  18  Em.  881 ;  B.  P.  U.  8. 
Cite.  Gt,  (0.)  1858,  Foote  9.  Linck,  5  Me 
Lean,  616.  Compare  Bacon  v.  Robertson,  18 
Ebw.  480. 

87.  A  minority  of  the  stockholders  in  a 
corporation  have  a  remedy  in  chanceiy  against 
the  directors  and  against  the  corporation, 
and  against  all  others,  whether  individuals 
or  corporations,  assisting  or  confederating 
with  them,  to  prevent  such  corporation  and 
the  directors  thereof  from  making  any  mis- 
application of  their  capital  or  profits  which 
may  result  in  lessoning  the  dividends  of 
stockholders,  or  the  value  of  their  shares,  if 
the  acts  intended  to  be  done  create  what  in 
law  is  denominated  a  breach  of  trust  or  duty.* 
If.  K  Supreme  Gt,  1860,  March  t.  Eastern  R. 
R  Co.  40  N.  H.  548. 

88.  Such  stockholders  have  a  remedy 
against  individuals,  in  whatever  capacity 
they  may  profess  to  act,  and  against  corpora- 
tions, both  the  one,  of  which  they  are  mem- 
bers, and  all  others  acting  in  concert  with  it, 
to  effect  and  accomplish  a  common  purpose 


*  The  dlreoton  of  s  nTings  bank,  who  had  borrowed  all 
the  asietaof  the  bank  and  glTeo  their  notes  therefor,  and 
for  a  certain  bonu  In  addition,  agreed  with  a  Mockholder, 
whoee  Interert  they  deiired  to  eztingoUh,  to  tike  one  of 
the  notes  In  exchange  for  Uie  stock.  After  the  agrMinent 
bat  before  the  delivery  of  the  note,  the  directors  voted  to 
deduct  the  bonos  from,  and  indorse  It  npon,  thdr  several 
notes.  No  snch  indorsement  was  made  upon  the  note  In 
qneatlon,  which,  it  appears,  was  transferred  by  Its  owner 
without  knowledge  of  the  arrangement.  HtUd^  that  the 
agreement  of  the  directors  was  ftandnlent  and  void,  as  an 
attempt  to  make  a  f^odolent  disposition  of  a  part  of  the 
aaeets  of  the  bank.  Ckftia^  Suprem4  Ci.  1865,  Alfcsd  «. 
Illller,  88  Conn,  M8. 


and  object,  when  the  object  thus  to  be  ac- 
complished is  an  imputed  violation  of  a  cor- 
porate franchise,  or  the  denial  of  a  right 
growing  out  of  it,  for  which  there  is  not  an 
adequate  remedy  at  law.  [18  How.  (U.  S.) 
841.]    lb. 

89.  A  bill  by  a  shareholder  in  a  fire  in- 
surance company,  on  behalf  of  himself,  &c., 
against  the  directors,  to  restrain  them  from 
paying  various  sums  of  small  amount  in  re* 
spect  of  losses  caused  by  explosion  of  gun- 
powder, which  was  a  risk  excepted  from  the 
policies,  was  dismissed  with  costs ;  there  being 
evidence  to  show  that  such  payments  were 
not  unusual  in  other  offices,  and  that  such 
acts  of  petty  liberality  conduced  to  the  ben- 
efit of  the  company  and  the  extension  of 
their  business.  V,  Chan.  Ct.  1864,  Taunton 
«.  Royal  Ins.  Co.  2  Eem.  dk  Mil  135 ;  10  Jur. 
N,  8,  291 ;  88  Law  J,  If,  8.  Ch,  406;  10  Law 
Timee,  N,  8. 156;  12  Week,  Bep,  549. 

90*  Where  a  corporation  is  about  to  ex- 
ceed its  powers  by  applying  its  property  to 
objects  without  the  scope  of  its  charter  au- 
thority, a  minority  of  its  stodcholders,  who 
dissent  from  such  use  of  the  corporate  funds^ 
may  obtain  equitable  relief.  Conn.  8upreme 
Ct.  1866,  Pratt  t.  Pratt,  88  Conn.  446. 

91.  But  an  injunction  will  not  be  granted 
to  a  stockholder  against  the  use  of  fbnds  for 
purposes  not  materially  different  from  those 
designed  by  the  charter,  although  such  ex- 
penditure may  be  ii\)uriou8  to  such  stock- 
holder in  another  character,  or  the  interest  of 
other  persons,  or  of  the  public  may  be  in- 
juriously affected  thereby.  Ya,  Ct,  of  Ap- 
peals, 1855,  Baltimore  &  Ohio  R  R.  Co.  o. 
City  of  Wheeling,  18  OraU.  40. 

92.  AlMindoned  enterprise.  A.  obtained 
a  charter  for  the  construction  of  a  turnpike 
which  he  forfeited  after  doing  some  work 
under  it.  The  legislature  then  chartered  an- 
other company  to  construct  the  same  road, 
providing  that  A.'s  previous  work  should  be 
paid  for  in  stock  of  the  company.  A.  con- 
sequently received  |1,500  in  stock,  being  the 
valuation  of  the  work  done  by  him.  Bogus 
subscriptions  were  made,  and  of  the  corpo- 
ration thus  illegally  organized,  A.  was  chosen 
a  director.  The  enterprise  failed,  and  the 
charter  was  again  forfeited  by  lapse  of  time. 
A.  now  filed  a  bill  in  equity  to  compel  the 
other  stockholders  to  make  good  to  him  the 
amount  and  value  of  his  work  converted 
into  stock.    Hdd,  that  he  could  not  recover.. 
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Tenn.  JSupreme  Ct,  1858,  Hopkins  «.  White- 
sideS)  1  Hecui^  81. 

98«  Unauthorized  purchase.  Where  a 
corporation,  without  being  expressly  author- 
ized by  their  charter,  took  stock  as  a  cor- 
porator in  another  corporation,— ^eZ(2,  upon 
a  bill  by  a  stockholder  praying  a  decree  of 
dissolution  of  the  connection  between  the 
two  corporations  by  a  sale  of  said  stock, 
that  there  was  no  power  in  the  court  to  grant 
the  relief  sought  A  mere  trading  corpora- 
tion are  not  the  trustees  of  the  stockholders, 
so  far  as  the  corporate  property  is  concerned. 
A  corporation  may  become  a  trustee  like  an 
individual,  and,  as  such,  would  be  subject 
to  the  ordin^ury  jurisdiction  of  a  court  of 
equity,  in  relation  to  the  trust  property.  But 
the  relation  of  corporation  and  stockholders 
does  not  imply  a  trust  in  the  corporation, 
sufficient  to  give  equity  jurisdiction  of  the 
corporate  body,  at  the  suit  of  a  stockholder, 
for  a  violation  of  the  charter.  R  I,  Supreme 
Ct.  1850,  Hodges  v.  New  England  Screw  Go.  1 
R  I.  312 ;  1858,  Hodges  v.  New  England 
Screw  Co.  8  Id,  9. 

94.  Questionable  contract.  Where  the 
directors  of  a  company  had  entered  into  a 
contract,  the  legali^  of  which  was  doubtM, 
to  expend  money  in  laying  down  rails,  they 
were  restrained,  at  the  suit  of  some  of  the 
shareholders,  from  laying  down  the  rails  till 
the  validity  of  the  contract  had  been  decided 
upon  at  law.  V.  Chan,  Ct,  1851,  Beman  t, 
Rufford,  6  Eng,  L,  d  Eq,  106 ;  15  Jur,  914 ; 
1  Bim,  M,  B,  550. 

95.  Arbitration.  Where  two  railway  com- 
panies entered  into  an  agreement,  under  their 
common  seals,  on  various  matters,  some  of 
which  were  vltra  tnreg,  and  disputes  which 
had  arisen  thereunder  had  been  agreed  to 
be  referred  to  arbitration, — Beld^  on  a  bill 
by  shareholders,  that  an  injunction  would 
lie  to  restrain  proceedings  before  the  ar- 
bitrator. V,  Chan,  Ct.  1863,  Maunsell  «. 
Mdland  Great  Western  &c.  Railway  Co.  1 
Eem.(&MU,  180;  9  Jwr.  If,  8.  QQO ;  S  Law 
Times,  N.  8.  826 ;  11  Week,  Bep,  768 ;  S.  P, 
N,  H,  Supreme  Ct,  1862,  March  «.  Eastern  R. 
R.  Co.  48  JV:  K  516. 

96.  Forfeiture  of  stock.  An  action  lies 
against  a  joint  stock  company  who,  wrong- 
fully, and  without  lawful  excuse,  declare  the 
plaintiff's  shares  forfeited  and  sell  them, 
thereby  depriving  him  of  the  rights  of  a 
shareholder.   So  also,  where  the  purchaser  of 


shares  in  a  joint  stock  company  delivers  bis 
deed  of  transfer  to  the  company,  and  re- 
quests them  to  register  the  transfer,  and  isoe 
new  certificates,  which  they  neglect  to  do,  and 
thereafter  make  callH  against  the  fonner 
owner,  and  forfeit  the  stock  in  conseqaenoe 
of  his  non-payment,  an  action  lies  against 
them.  Q,  B.  1852,  Catchpole  «.  Ambexgate 
Railw.  Co.  1  mi,dfBL  111;  16  Bng,Ld 
Eq,  168;  22  Law  J,  N.  8.  Q.  B.  85;  17 
Jur,  845 ;  7  Eng,  Bailto.  Oae.  22.  Compare 
WiLkinaon  t,  Anglo  CaUfomia  Gold  Co.  13 
Eng,  L,  A  Eq,  444. 

97.  Calls  on  stock.  In  an  amalgamated 
railway  company  there  were  three  daases  of 
shareholders.  A  shareholder  of  one  class 
filed  a  bill  on  behalf  of  himself  and  all  othen 
of  the  class,  stating  that  an  unfair  and  un- 
necessary call  had  been  corruptly  made  on 
that  class,  which  some  had  paid,  but  that 
the  plaintiff  had  refused  to  pay  it;  and  praj- 
ing  that  an  account  might  be  taken  to  as- 
certain the  propriety  and  necessity  of  the 
call,  and  for  an  injunction, — Hdi,  that  this 
was  an  attempt  to  induce  the  court  to  inter- 
fere in  the  internal  management  of  the  aflain 
of  a  continuing  company ;  and  a  general  de- 
murrer to  the  bill  was  allowed;  and, that 
the  shareholders  of  the  same  class  as  the 
plaintiff  who  had  paid  the  call,  and  the  otha 
two  classes  of  shareholders,  ought  to  be  re- 
presented. RoUi  Ct,  1849,  Bailey  «.  K^en- 
head  &c.  Railw.  Co.  12  Beav,  488;  14 /ur. 
119;  19  Law  J,  N.  8,  Ch.  877. 

98.  Application  of  ftinds  raised  by  aew 
stock.  A  court  of  equity  will  not  entertain 
a  bill  to  compel  a  railway  company  to  applj 
funds,  raised  by  the  issue  of  new  stock,  ac- 
cording to  the  resolution  by  which  the  new 
stock  was  created,  by  the  directors  of  tike 
company.*    Chancery,  1848,  Yetts  «.  Norfolk 


*  A  nilwaj  company  h&viag  power  under  scptnte  acti 
of  Parliament  to  make  and  purchase  certain  teandi  nB* 
vays  In  cooneotlon  with  their  main  line,  were  for  tho■ep■^ 
poees  reapectlyely  authorUed  to  raise  the  requMte  capU 
by  the  creation  of  new  stock.  IlaTing  Issued  so^  oeittt- 
cates  accordin^y,  but  being  about  to  apply  the  maugj  t^ 
scribed  in  respect  thereof  to  the  prosecutloa  of  wocfcs  «b 
their  original  line,  a  holder  of  such  scrip  filed  Us  UH  «a 
behalf  of  himself  and  all  other  the  proprietors  of  such  scrip, 
against  the  company  and  its  directors,  praying  an  iajuie- 
tlon  to  restrain  the  company  and  the  directors  frm  en- 
ploying  any  money  which  had  been  subscribed  In  rcipsct  ^ 
the  new  stock  towards  the  oompletion  of  the  oiiginal  Ibt 
or  otherwise  than  in  the  completion  of  the  works  for  vhkk 
the  money  was  subscribed.  BeltL,  1.  That  upon  the  comnie* 
Uon  of  the  acts  of  Parliament  creating  the  new  stoekf  tte 
capital  raised  by  the  scrip  was  not  to  be  ooosidered  ai  idea- 
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Railway  Co.  5  Eng.  JBaUw,  Cos,  487 ;   3  De 
Gex  cB  A293;  13  Jt*r.  249. 

99.  Suits  respecting:  diridends.  A  stock- 
holder in  a  moneyed  corporation  can  only 
claim  the  intervention  of  the  court  to  protect 
the  corporate  property  from  the  acts  of  the 
corporate  officers,  in  cases  where  it  is  threat- 
ened with  waste  or  misapplication,  not  to 
prevent  a  proper  dividend.  JV*.  T.  Supreme 
Ct.  8p.  T.  1857,  Carpenter  v.  N.  T.  &  New 
Haven  R  R  Co.  5  Abb,  Pr.  277.  Compare 
Brown  v.  Monmouthshire  Railway  &  Canal 
Co.  18  Beav.  38 ;  15  Jur.  475 ;  20  Law  J.  N. 
a.  Ch.  497. 

100.  Unless  the  resolution  declaring  the 
dividend,  otherwise  directs  the  officers,  they 
must  pay  the  dividend  to  the  persons  hold- 
ing stock  on  the  books  of  the  company  at 
the  date  when  the  dividend  is  declared.  N. 
F.  Supreme  Ct  1859,  Jones  «.  Terre  Haute  & 
Richmond  R,  R.  Co.  17  Bmo,  Pr,  529. 

101.  Where  the  stockholders  of  a  corpo- 
ration passed  a  vote  instructing  the  directors 
to  a^ust  an  interest  dividend,  which  had 
been  expected  by  the  subscribers  to  the 
capital  stock,  by  issuing  certificates  there- 
for, payable  at  a  future  time  named,  with  a 
condition  that,  if  there  should  not  then  be 
money  enough  in  the  treasury  to  pay  the 
whole  amount,  the  holders  of  the  certificates 
should  receive  as  much  pro  rata  as  the 
treasurer  should  be  able  to  pay,  and  that  he 
should  give  public  notice  as  soon  as  he 
should  be  able  to  pay  the  balance,  and  the 
directors  accordingly  issued  such  certificates, 
— Held,  that  a  holder  of  such  certificate,  if 
under  any  circumstances  he  might  maintain 
an  action  upon  it,  could  only  do  so  by  proof 
iha,t  the  company  was  able  to  pay  the  full 
amount  of  interest  covered  by  the  vote, 
either  at  the  specified  time,  or  at  the  com- 
mencement of  the  action ;  and  that  it  was 
immaterial  whether  certificates  had  been  is- 
sued for  the  full  amount  or  not.  Mass.  Sn- 
jpreme  CU  1863,  Barnard  t.  Vermont  &  Massa- 
chusetts R.  R  Co.  7  AUen,  512. 

tloBl  with  or  part  of  tbe  original  capital  of  the  oompanj, 
and  that  the  holders  of  the  scrip  had  a  clear  eqaity  to  keep 
the  eompanj  In  the  application  of  the  monej  raised  to  those 
pui  poses  for  which  it  was  advanced.  9.  That  the  plaintiff, 
as  owner  of  such  scrip,  had  a  right  in  that  character  to  file 
Ilia  bill,  clear  of  any  ofajjectlon  to  which  such  bill  might 
hare  been  open,  had  he  merely  been  a  member  of  the  com- 
pany. 8.  That  a  holder  of  scrip  by  purchase  was  inyested 
with  all  the  rights  of  the  original  sabscrlber.    CJicmcery^ 


102*  If  a  corporation  has  voted  to  pay  to 
its  stockholders  an  interest  dividend  at  some 
future  time,  when  it  should  be  able,  and  is- 
sued certificates  therefor  accordingly,  the  de- 
termination of  the  question,  whether  at  any 
particular  time  it  is  able  to  pay  it,  does  not 
rest  in  the  final  decision  of  the  directors,  but 
in  that  of  the  court,  who,  in  judging  of  it, 
will  pay  regard  not  only  to  the  existing  Ua- 
bilities  and  funds  of  the  corporation,  but 
also  to  those  contingencies  to  which  it  is  ex- 
posed which  may  require  unusual  outlays. 
lb. 

103.  A  corporation  and  its  directors  are 
trustees,  and,  as  such,  may  be  called  into  a 
court  of  chancery  either  for  an  account,  or  to 
restrain  them  from  mismanagement  of  the 
corporate  property,  or  for  the  purpose  of 
compelling  the  corporation  and  its  directors, 
to  declare  dividends  from  its  surplus  earn- 
ings, where  such  dividends  are  needlessly  and 
improperly  withheld.  Conn,  Supreine  Ct, 
1866,  Pratt  u.  Pratt,  33  Cmn,  446. 

104.  An  owner  of  shares  in  an  incorpo- 
rated company  may  maintain  an  action  of 
assumpsit  against  the  corporation,  for  a  re- 
cusal of  its  directors,  to  apportion  an  equable 
share  of  its  dividends  upon  his  stock.  N,  J, 
Supreme  Ct,  1865,  Jackson  t.  Newark  Plank- 
road  Co.  31  iT.  J,  Law,  (2  Vroom,)  277. 

105*  Where  a  certificate  of  shares  of  the 
guaranteed  stock  of  a  corporation  contained 
the  following  provision :  "  Said  stock  is  en- 
titled to  dividends  at  the  rate  of  ten  per 
cent,  per  annum,  payable  semi-annually  in 
New  Tork,  on  the  first  days  of  June  and  De- 
cember in  each  year,  out  of  the  net  earnings 
of  the  company,  and  is  also  entitled  to  share 
pro  rata  with  the  other  stock  of  the  company 
in  any  excess  of  earnings  over  ten  per  cent 
per  annum ;  and  the  payment  of  dividends 
as  aforesaid  is  hereby  guaranteed," — Held, 
that  the  holder  of  such  certificate  could  not ' 
maintain  an  action  at  law  against  the  corpo- 
ration for  a  failure  to  declare  and  pay  divi- 
dends as  thei*ein  mentioned,  since  he  could 
only  be  regarded  as  a  member  of  the  com- 
pany, on  a  footing  with  other  stockholders, 
and  not  an  ordinary  creditor.  Mass,  Supreme 
Ct,  1866,  WiUiston  v.  Michigan  Southern  &c. 
R.  R.  Co.  13  AUen,  400. 

106.  Authorized  acts*    Where  a  railroad 
charter  gave  the  company  the  right  to  con- 

I8«).Bagshawr.Eartem  Union  Railway  Co.  «irac<*6'.    ^^""^   ^^^^"^   TOntes,^Held,    that    a    share- 

039 ;  a  Hau  <0  T.  801 ;  14  JW».  4»i ;  19  Law  J,  y,  JS,  Ch,  410.  |  holder  could  not  restrain  the  company  from 


780 


Actions  hy        [  STOCKHOLDERS.]        and  Against. 


the  exercise  of  snch  poweraaswere  conferred 
by  the  chapter,  and  in  the  manner  therein 
specified,  on  the  ground  that  it  wonld  di- 
minish his  dividends,  or  impair  the  resources 
of  the  company.  Where  the  charter  fixes  no 
limit  of  time  for  tiie  exercise  of  such  powers, 
the  court  will  not  ordinarily  prescribe  one. 
But  such  grants  must  be  express,  and  will 
not  be  implied.  lU.  Suprems  Ot,  1858,  New- 
hall  0.  Galena  &  Chicago  R  R.  Go.  14  lU.  278. 
Compare  Lord  «.  Copper-miners^  Co.  13  Jur. 
1,059 ;  18  Law  J.  N.  5.  65  ;   2  PhO,  CK  740. 

107.  Where  two  railroad  corporations 
are  united  by  lease,  they  may,  as  between 
themsdyes,  rary  the  terms  of  their  contract 
with  each  other,  and  may  consent  to  a  differ- 
ent appropriation  of  the  funds,  profits,  or 
dividends,  from  that  provided  for  in  the 
original  contract ;  but  stockholders  in  either 
road  who  have  not  thus  assented,  may,  in 
equity,  hold  both  corporations  to  perform 
their  original  contract,  and  apply  their  ^ds 
and  profits  in  the  way  originally  provided 
for,  80  fiir  as  relates  to  themselves.  N.  K 
Supreme  Ct.  1862,  March  r.  Eastern  R  R  Co. 
43  jr.  K  515. 

108.  Acquiescence.  If  a  stockholder  in- 
tends to  treat  an  act  of  the  corporation  as 
illegal,  and  to  hold  the  directors  personally 
answerable,  he  must  tell  them  so.  He  cannot 
stand  by  and  see  it  done,  objecting  to  it  on 
other  grounds,  and  then  hold  them  responsi- 
ble for  reasons,  not  alleged  in  opposition,  at 
the  time.*  JR.  L  Supreme  Ct,  1853,  Hodges 
D.  New  England  Screw  Co.  8  &  /.  9 ;  S.  P. 
Chancery^  1851,  Ghraham  «.  Birkenhead  &c. 
Junction  Railway  Co.  6  Eng,  L.  A  Eq.  182 ; 
20  Law  J,  N.  8.  Ch.  445. 

109.  An  information  in  the  nature  of  a 
^[ue  toarranto,  under  a  statute  authorizing 
that  writ  to  issue  to  exclude  a  corporation 
from  exercising  its  franchise,  will  not  lie 


*Ttro  shareholders  In  an  incorporated  railway  company, 
snin^  on  behalf  of  themselres  and  all  others,  songfat  to  re- 
strain  the  company  from  applying  their  Amds  In  completing 
a  branch  railway,  for  the  construction  of  which  their  parlia- 
mentary poweis  had  expired,  ffeld^  that  an  {inunction 
would  not  Ue,  an  interlocutory  application  ttierefor  being 
retased,  on  the  grounds  that  one  of  the  plalntlflb  named  liad 
acquiesced  in  tlie  acts  complained  of;  that  the  injunction 
would  cause  considerable  inconvenience;  that  as  all  the 
land  had  been  purdiased,  it  was  not  clear  that  tt  was  illegal 
to  complete  the  line;  and  that  the  suit  was  not  properly 
firamed,  being  on  behalf  of  all  the  sliareholderB.  which 
would  include  those  who  had  sanctioned  the  acts  sought  to 
be  restrained.  V.  Chan.  CL  1858,  Ffooks  «.  London  k 
Southvestera  Rallwaj  Co.  19  Sag.  X.  <6  JR^.  7;  17  Jtfr.tfSb 


against  a  railroad  company,  in  behalf  of  a 
stockholder,  merely  because  they  issued  stock 
below  par  ralue;  and  began  to  conatnict 
their  road,  before  the  requisite  amoimt  of 
stock  was  subscribed,  it  not  appearing  that 
the  petitioner's  private  right  was  thereby  put 
at  hazard.  Maee,  Supreme  CL  1858,  Hartingi 
e.  Amherst  &c.  Baiiw.  Ca  9  Outh.  696. 

110.  Parties  in  equitable  suits— plala* 
tifl^  Beyond  the  limits  of  the  act  of  incor- 
poration, the  will  of  the  minority  cannot 
make  an  actyalid;  and  the  powers  of  a  ooist 
of  equity  may  be  put  in  motion,  at  the  in- 
stance of  a  single  shareholder,  if  he  can  shov 
that  the  corporation  are  employing  their 
statutory  powers  for  the  accomplishment  of 
purposes  not  within  the  scope  of  their  insti- 
tution. CJuxMery,  1848,  Foss  e.  Harbottle,  t 
Edre^  461.  See  also,  Preston  v.  Grand  Collier 
Dock  Co.  11  iStm.  827;  Balmon  «.  Bandall,  8 
Mylne  S  CUi;  GifSord  v.  New  Jersey B.R. 
Co.  2  Stoda.  171. 

Ill*  InstigatliMi  of  rlral  eonpaiiy.  The 
circumstance  that  a  plaintiff  is  suing  at  tbe 
instigation  of  another  rival  company  is  not, 
of  itself^  sufficient  to  prevent  him  from  ob- 
taining a  special  ii\Junction.  BoUe  Ct.  184(^ 
Coleman  v.  Eastern  Counties  Railw.  Co.  10 
Boa*.  1;  11  Jur.  74;  16  Law  J.  Jf.  8.  CK  71 

112*  But  when  the  fiict  is  established, 
that,  under  the  pretence  of  serving  the  inter- 
est of  one  company,  the  shareboldera  in  a 
rival  company,  by  purchasing  shares  lor  the 
purpose  of  litigation,  can  make  the  court 
the  instrument  of  defeating  or  ii^uring  the 
company,  into  which  they  so  intiude  them- 
selves, in  order  to  raise  questions  and  dis- 
putes on  matters  as  to  which  all  the  other 
members  of  the  company  may  be  agreed,  is 
such  case  it  is  not  the  province  of  the  oouit 
to  interfere.  In  questions  on  the  law  of  con- 
tracts, where  there  is  a  discretionary  jniis- 
diction,  dicumstances  affecting  the  conditioa 
of  the  contracting  parties,  and  the  origin 
and  situation  of  their  rights  in  relation  to 
the  subject  matter  of  the  contract  deaerre 
consideration.  F.  Chan,  Ct.  1852,  Ffooks  t. 
London  &  Soathwestem  Railw.  Co.  19  Bm§. 
L.  dh.Eq.7;  17  Jur.  865. 

118.  A  salt  by  an  indlvUIiud  sharelMMv 
of  an  incorporated  company,  complafauiig  of 
an  injury  to  the  corporation,  cannot  be  mafai- 
tained  in  equity,  if  it  appears  that  the  plala- 
tiff  has  the  means  of  prociuing  a  suit  to  be 
instituted  in  the  name  of  the  corporation  it- 
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self;  and  this  rale  applies  equally,  whether 
the  aabject  be  an  act  which  is  merely  void- 
able at  the  discretion  of  the  majority  of 
shareholders,  or  an  act  absolutely  illegal  and 
incapal)le  of  being  confirmed  by  a  majority. 
Chancery^  1847,  Mozley  «.  Alston,  1  PhiU, 
CK  790;  11  Jur,  815;  16  Law  J.  K  S.  Oh. 
S17 ;  4  Eng.  BaUto.  Cat.  696 ;  S.  P.  1843,  Foes 
«.  Harbottle,  2  Eare^  4^1. 

114.  Where  two  railroad  companies,  in 
their  agreement  for  consolidation,  inserted  an 
article  to  provide  for  the  completion  and 
nmning  of  the  route  of  one  of  the  com- 
panies, and  the  directors  of  the  consolidated 
company  failed  to  comply  with  such  pro- 
yiflions, — Hdd^  that,  if  the  duty  thus  created 
was  owing  to  all  the  stockholders,  one  of  the 
stockholders  could  not  sustain  an  action 
against  the  directors  to  enforce  a  compliance 
therewith ;  and,  that,  if  the  duty  was  owing 
to  a  class  of  stockholders,  haying  in  respect 
to  the  matter  an  interest  or  right  distinct 
fixMn  another  class,  any  proceeding  to  obtain 
relief^  for  a  refusal  or  neglect  on  the  part  of 
the  directors  to  discharge  the  duty,  must 
bring  before  the  court  not  only  the  directors 
of  the  company,  but  the  two  classes  of 
stockholderB.  Ohio  Supreme  Ot  1862,  Port 
Clinton  R.  R.  Co.  «.  Cleyeland  &  Toledo  R. 
R.  Co.  18  Ohio  8t.  544. 

115»  That  a  single  dissenting  stockholder 
may  restrain  the  company  irom  executing  a 
contract  which  exceeds  its  powers,— see  Za- 
biiskie  e.  Cleyeland  &c.  R.  R,  Co.  28  Eaw, 
881. 

116.  In  Vermont,  actions  again3t  directors 
for  violation  of  law,  or  unfaithful  discharge 
of  official  duties,  may  be  brought  by  a  single 
stockholder.  See  Buell  v.  Warner,  88  Vt 
570. 

11 7.  A  stockholder  in  one  of  several  rail- 
road companies  consolidated  into  one  cor- 
poration under  the  Pennsylvania  act  of 
March  24,  1865,  (Pamph.  L.  49),  authorizing 
the  consolidation  of  railroad  companies,  who 
n^lects  to  convert  his  stock  into  the  stock 
of  the  new  incorporation  as  provided  l^ 
section  8,  has  no  footing  for  a  stockholder's 
bill  against  the  consolidated  company.  Pa. 
Btqnvme  Ct.  1866,  PhDadelphia  &  Erie  R.  R. 
Co.  9.  Catawisaa  R.  R.  Co.  58  Pa,  St.  20. 

118*  Each  shareholder  has  a  distinct  in- 
terest in  dividends  declared  on  stock,  which 
cannot  be  represented,  by  other  sharehold- 
ers, suing  on  behalf  of  themselves  and  the  [ 


rest  of  the  shareholders.  Chancery,  1850,  Car- 
lisle «.  Southeastern  Railway  Co.  6  £hig. 
Bailw.  Ca$.  670. 

119.  Representation  of  other  plahitilft. 
In  an  action  by  the  minority  of  stockholders 
of  a  railroad,  which  had  been  leased  by  the 
directors  to  another  company,  to  compel  a 
settlement  of  rents  which  were  left  unsettled, 
and  were  misappropriated  by  collusion  of 
the  directors, — Edd,  that  in  order  to  prevent 
a  multiplicity  of  suits,  and  that  justice  might 
be  done  between  all  parties  interested,  such 
stockholders  should  set  forth  in  their  bfll, 
that  it  was  brought  not  only  for  themselves 
but  for  all  others  similarly  interested,  who 
might  choose  to  become  plaintifls  in  the  pro- 
ceeding. JT.  JI. ,  Supreme  Ct.  1860,  March  v. 
Eastern  R  R.  Co.  40  JV.  K  548;  S.  P.  K  Y. 
Supreme  Ct.  Sp.  T.  1865,  Wells  «.  Jewett,  11 
Hevi,  Pr.  242.  Bee  also,  Putnam  «.  Sweet,  1 
Ghandl.  (Wis.)  286;  Robinson  v.  Smith,  8 
Paige^  222 ;  Cunningham  v.  Pell,  5  Id.  607. 

120*  One  stockholder  of  a  manufactur- 
ing corporation  cannot  ahtie  maintain  a  bill 
in  equity  to  compel  the  execution  of  a  trust 
by  persons  who  have  taken  a  conveyance  of 
the  company  property  in  trust  to  pay  its 
debts.  The  others  should  be  made  parties^ 
or  represented,  Maes.  Supreme  Ct.  1858, 
Heath  v.  Ellis,  12  Cuth.  601.  But  compare 
Croskey  v.  Bank  of  Wales,  4  Oiff".  814. 

121.  When  corporation  mast  be  plaintiff,' 
The  primary  party  to  sue  for  a  breach  of  trust 
committed  by  directors,  is  the  corporation ; 
but,  if  the  corporation  refuse  to  sue  or  is 
under  the  control  of  the  guilty  directors,  the 
stockholders  may  sue  in  their  individual 
names.  R  I.  Supreme  Ct.  1850,  Hodges «. 
New  England  Screw  Co.  1  12.  7.  812;  JV:  J, 
Ct.  of  Errors^  1858,  Brown  v.  Vandyke,  4 
Haht.  Ch.  796 ;  Me.  Supreme  Ct.  1844,  Her- 
sey  V.  Yeazie,  24  ifif.  9.  See  also,  Allen  9. 
Curtis,  26  Conn.  456. 

122*  A  stockholder  in  a  corporation  has 
no  right  to  sue  in  the  corporate  name  to  re- 
cover his  individual  rights,  without  the  as- 
sent of  a  legal  majority  of  the  corporation; 
nor  to  carry  on  such  a  suit  by  certiorari.  JV. 
J.  Supreme  Ct.  1859,  Silk  Manuf  Co.  v.  Camp- 
beU,  8  Dutch.  589. 

128.  Who  shonld  be  defendants*  Where 
there  is  an  agreement  between  two  railway 
companies,  which  is  beyond  the  powers  of 
both,  and  against  the  policy  oS  their  acts  of 
Parliament,  a  shareholder  in  one  of  the  com* 
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panies  may  file  a  bill,  on  behalf  of  lumself 
and  all  the  other  shareholders  therein,  against 
his  own  company  and  the  other  company,  for 
an  injunction  to  restrain  the  execution  of  the 
agreement,  and,  without  making  any  of  the 
directors  of  the  former  company,  or  the  share- 
holders therein,  who  promoted  l!he  agree- 
ment, defendants.  V.  Chan.  Ct  1852, 
Winch  V.  Birkenhead,  Lancashire  &c.  Rail- 
way Co.  13  Eng,  L,  <fc  Eq.  506 ;  16  Jur.  1086. 

124.  All  the  fraudulent  directors  are  not 
necessary  parties  to  a  bill,  filed  to  obtain  sat- 
isfaction for  a  firaudulent  breach  of  trust. 
This  is  an  exception  to  the  general  rule,  that, 
in  a  proceeding  in  equity  against  trustees, 
all  must  be  made  parties.  N,  Y,  Chancery^ 
1834,  Protection  Ins.  Go.  «.  Dummer.  Cited 
and  followed,  1886,  in  Cunningham  v.  Pell, 
0  Pmg^  007;  HT.  Y.  Svperior  (X  1860, 
Hayne  «.  Griswold,  8  Scrndf.  468 ;  9  iVI  Y,  Leg, 
0^25. 

125.  The  corporation  is  a  necessary  party 
to  a  bill  against  its  ofilcers  or  agents  for  a 
waste  or  misapplication  of  the  corporate 
property.  The  corporation  should  be  the 
complainant,  imless  the  defendants  have  con- 
trol, or  the  directors,  by  collusion,  refuse  to 
prosecute.  N,  Y.  Chancery^  1882,  Robinson  «. 
Smith,  8  Paige^  222;  1886,  Cunningham  «. 
Pell,  6  Id.  607.  PoUowed,  V,  Chan.  Ct. 
11887,  Ferris  t.  Strong,  8  Edw.  127. 

.  126*  If  an  individual  stockholder  has 
suffered  damage,  in  a  contract  with  the  corpo- 
ration, through  the  fraudulent  and  illegal 
acts  of  the  directors,  done  by  color  of  their 
office,  his  only  remedy  is  against  the  corpora- 
tion. He  can  maintain  no  action  against  the 
directors,  who  are  themselves  liable  to  the 
corporation.  Me.  Supreme  Ct  1866,  Smith  v. 
Poor,  40  Me.  416. 

127.  Intervention  of  stockholders  of  cor- 
poration defendant.  In  an  action  against  a 
corporation,  judgment  in  which  would  be 
presumptive  evidence  against  the  stockhold- 
ers in  actions  against  them  on  their  individ- 
ual liability,  the  stockholders  are  interested 
to  assist  the  defence ;  and,  if  the  attorneys  of 
the  corporation  decline  further  defending  on 
the  ground  of  non-payment  of  their  fees,  the 
corporation  having  become  insolvent,  the 
stockholders  may  intervene ;  and^  at  their  in- 
stance, the  court  will,  in  a  proper  case,  re- 
lieve the  corporation  from  a  defi&ult,  and  al- 
low them  to  carry  on  the  Utigation.  If,  7*. 
Superior  Ct.  1858,  Peck  v.  N.  Y.  &  Liverpool 


U.  S.  M.  Steamship  Co.  8  Boew,  622.  See  6 
Id.  226. 

128.  Defences.  A  corporation,  by  its  di- 
rectors, assigned  one  of  its  stock  notes  to  cer- 
tain of  its  directors,  as  security  for  advances, 
who  afterwards  brought  suit  upon  it  in  the 
name  of  the  corporation  for  their  own  bene- 
fit. The  corporation  was,  at  the  time,  and  had 
ever  since  remained,  insolvent  The  defend- 
ant, at  the  time  of  the  assignment  and  of  the 
bringing  of  the  suit,  was  a  stockholder. 
Seld,  that  he  could  not  avail  himself,  by  way 
of  defence  to  the  suit,  of  the  fact  that  the 
note  had  been  so  assigned,  even  if  such  as- 
signment would  be  regarded  as  a  fiiaud  ugan 
the  corporation.  Conn.  Supreme  Ct,  1869, 
Protection  Ins.  Co.  v.  Ward,  28  Conn.  409. 

129*  A  defect  in  the  proceedings  to  or- 
ganize a  corporation,  is  no  defence  to  a  stock- 
holder sued  to  enfinroe  his  individual  liabili- 
ty, who  has  participated  in  its  acts  of  user  as 
a  corporation  de  facto^  and  appeared  as  a 
shareholder  upon  its  booka,  when  the  debt  fiir 
which  he  is  sued,  was  contracted.  [5  Bing. 
621;  7  Id.  110;  9  Bam.  &  Cr.  866.]  If.  7. 
Ct.  of  AppeaUy  1869,  Eaton  v.  Aspinwall,  19 
If.  Y.  119.  To  the  same  effect.  If.  Y.  8it- 
preme  Ct.  1867,  Abbott  v.  Aspinwall,  26 
Barb.  202. 

130.  Neither  a  stockholder  who  has  acted 
as  a  director,  nor  a  party  incurring  a  debt  to 
a  company,  can  set  up  as  a  defence  an  ins- 
ularity which  might  show  that  the  corpora- 
tion never  existed,  or  that  it  had  incurred  a 
forfeiture.  [4  Den.  892;  1  Kern.  108;  1  Hall, 
191 ;  8  Sandf  170.]  Upon  the  same  princi- 
ple, one  who  has  openly  avowed  himself  a 
stockholder  of  the  company,  has  registered 
himself  upon  its  books,  and,  as  a  stockhold- 
er, has  taken  part  in  its  management,  cannot 
be  allowed,  as  against  third  penons,  to  prove 
that  the  corporation  was  never  lawfully  cre- 
ated, if.  Y.  Superior  Ct.  1866,  Eaton  t.  is- 
pinwall,  (iDuer,  176;  3  Abb.  IV.  417;  IZEtMf. 
Pr.  184;  If.  Y.  Supreme  Ct.  1867,  Mead  fL 
Keeler,  24  Barb.  20. 

131.  Set  off.  In  an  action  by  abankupon 
a  promissory  note,  the  defendant  may  set  oS, 
against  the  claim  of  the  bank,  any  money 
belonging  to  him  in  the  bank,  or  any  divi- 
dends or  profits  declared  to  be  due  to  him  as 
a  stockholder.;  but  he  cannot  be  allowed  for 
the  value  of  his  stock.  Nor  is  money  ille- 
gally drawn  firom  the  bank  to  be  considered 
as  in  the  vaults  for  the  benefit  of  its  stock- 
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holders  and  creditors.  Md.  Ct,  of  Appeals^ 
1828,  Whittington  v.  Farmers'  Bank,  6  Ear. 
d  J,  489. 

182.  Though  a  defendant  may  arail  him- 
self of  any  fraud,  &c.  practised  on  him  as  an 
indiridual,  yet  he  cannot,  as  a  stockholder, 
claim  an  allowance,  in  an  action  by  a  bank 
against  him  as  indorser  of  a  note,  for  any 
mismanagement  of  the  officers  of  the  bank. 
Md.  Ct.  ofAppeaU^  1828,  Whittington  c.  Far- 
mers' Bank,  5  Ear.  A  J.  480. 

138.  He  cannot  give  evidence  that  there 
was  not  a  sufficient  number  of  the  directors 
of  the  bank  present,  at  the  time  of  making 
a  certain  order,  competent  to  transact  busi- 
ness of  that  description ;  and  that  funds  had 
been  withdrawn  frt)m  the  bank  under  that 
order,  when  the  charter  required  a  greater 
number  of  directors,  whereby  he,  as  a  stock- 
holder, had  been  deprived  of  a  dividend  on 
his  stock.  lb, 

134.  A  stockholder  of  an  insolvent  cor- 
poration, who  has  been  compelled  to  pay 
debta  of  the  corporation  subsequently  to  the 
commencement  of  proceedings  in  insolvency, 
cannot  avail  himself  of  the  amount  so  paid 
by  him,  in  defence  of  an  action  by  the  assig- 
nee of  the  corporation  against  him  to  recov- 
er a  debt  due  to  the  corporation  from  hinL 
Mau.  Supreme  Ct.  1861,  Howe  v.  Snow,  3  AU 
Zm,lll. 

13o*  In  an  action  by  the  assignee  of  an 
insolvent  corporation  to  recover  a  debt,  the 
defendant  is  not  entitled  to  set  off  a  claim 
due  fix>m  the  corporation  to  the  firm  of  which 
he  is  a  member.  2b. 


ST7BS0BIPTIONS. 

pUs  title  ambraoefl  the  tatdect  of  the  contract  between  a 
•abeciiber  to  the  itock  or  fund  of  a  propoaed  corporation 
and  the  corporation,  or  hla  co-eubecrfberB ;  including 
the  obligation  of  membera  to  contribute  to  the  corporate 
cqiltal,  lo  fiu*  as  it  reeta  upon  their  <n1glnal  undertaking  to 
became  members.  It  includes  the  subscriptions  prelimi- 
nary to  the  organliatloQ  of  a  corporation,  tiie  necessltj  of 
part  payment  to  render  such  subscription  obligatory, 
the  ralidlty  of  conditional  subscriptions  and  the  effect  of 
fraud  and  misrepresentations.  The  subscription  consid- 
ered as  a  cause  of  action  Is  also  treated  here,  and  in 
cconectlon  with  It  the  title  Stock  shonld  be  refamd  to.] 

L  The  coittbact  gsnbballt. 

n.  Conditions. 
in.  Fraud. 
rV.  Allotment  of  stock. 

y.  NECB88ABT  PAYMENTS. 

YL  Pbeliminabt  subscbiftions. 


Vn.  Municipal  subsckiptions. 
Ym.  Dischabge  of  bubscbibebs. 
IX.  Actions. 

I.   The  Contract  Generally. 

1.  There  is  a  distfnction  between  a  yolnn- 
tary  subscription  for  a  building  tdnd  for*the 
benefit  of  a  library  and  a  subscription  for 
stock ;  and  parol  evidence  is  not  admissible 
to  show  that  a  mere  subscription  to  such  a 
fund,  although  expressed  to  be  for  a  certain 
number  of  shares,  was  intended  to  be  a  sub- 
scription for  stock  in  such  corporation.  iV.  J. 
Supreme  Ct.  1861,  Elizabeth  Library  Asso- 
ciation V.  Crane,  6  Dutch,  803. 

2.  Where  a  subscription  paper  for  estab- 
lishing an  academy  makes  the  money  paya- 
ble to  persons  named  as  trustees,  and  aJso 
provides  that  the  subscribers  shall  organize 
when  the  necessary  fund  has  been  sub- 
scribed, if  on  due  notice  they  organize  in  the 
form  of  a  corporation,  the  corporation  may 
sue  for  and  recover  the  sums  subscribed.  Pa* 
Supreme  Ct.  1860,  Edenboro  Academy  9. 
Robinson,  87  Pa.  St.  210. 

Otherwise  where  the  subscrip  tion  indicated 
no  design  to  organize  formally,  as  a  corpora- 
tion or  otherwise.  Me.  Supreme  Ct,  1868, 
Machias  Hotel  Go.  v.  Coyle,  35  Me.  405. 

3*  A  paper  stating  that  **  we,  the  subscrib- 
ers, bind  and  obligate  ourselves  to  subscribe,^' 
— Eeld^  under  the  circumstances  a  subscription 
and  not  a  mere  promise  to  subscribe.  North 
Missouri  R  R.  Co.  v.  Miller,  81  Mo.  19. 

Consult  also  cases  infra,  154,  &c. 

4.  Writing  necessary.  A  contract  of  sub- 
scription must  be  in  writing,  and  cannot  be 
established  by  parol  evidence.  [20  Pa.  St  146.] 
Pa,  Supreme  Ct.  1858,  Pittsburgh  &  Steuben- 
ville  Railroad  Co.  v.  Gazzam,  82  Pa.  St.  840. 

6.  The  Commissioner's  book  of  subscrip- 
tions to  the  stock  of  an  incorporated  com- 
pany, is  presumptive  evidence  that  the  sub- 
scriptions were  genuine,  or  made  by  persons 
authorized.  Cire.  Ct.  D.  C.  1824,  Rockville 
&  Washington  Turnpike  Co.  v,  Yan  Ness,  2 
Cranch  C.  Ct.  449. 

6.  Book  not  necessary.  Though  the  stat- 
ute require  books  to  be  opened,  the  use  of  sub- 
scription papers,  instead  of  a  book,  does  not 
make  the  subscription  void.  If.  T.  Supreme 
Ct.  1849,  Hamilton  &  Deansville  Plank-road 
Co.  T.  Rice,  7  Barb.  157. 

7.  The  fact  that  a  subscription,  unexcep- 
tionable in  other  respects,  was  not  made  in  a 
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book  opened  by  the  company  for  that  pur- 
pose,— Held^  to  be  no  ground  of  invalidity. 
Ashtabula  <&  New  Lisbon  R.  R.  Co.  9.  Smith, 
15  Ohio  St.  828. 

8.  It  is  no  defence  to  a  suit  on  a  subscrip- 
tion for  stock  in  a  company,  which  has  been 
accepted  by  them,  that  the  subscription  was 
made  in  a  small  blank  book,  before  the  stock 
book  for  subscriptions  had  been  regularly 
opened,  and  that  the  subscription  has  not 
been  transferred  to  the  regular  books  of  the 
company.  Ind,  Qufreme  Ct  1862,  Brownlee 
9.  Ohio  &c  R  R  Co.  18  Ind.  68. 

9.  Mere  receipt.  The  stockholder  paid 
for  his  stock  in  fuU,  and  on  receiving  his  cer- 
tificate gave  a  receipt  therefor  on  the  mar- 
gin of  the  scrip-book.  Hdd,  a  subscription 
within  the  meaning  of  a  provision  of  the 
charter  requiring  a  certain  amount  to  be  sub- 
scribed.* JT.  n  Superior  Ct  1848,  Lohman 
0.  N.  Y.  &  Erie  R  R.  Co.  2  Scmc^.  89.  See 
also,  Camck^s  case,  1  Sim.  HF,  S,  505 ;  Clements 
V.  Todd,  1  JSxeh,  268.  ^ 

10.  That  the  erasure  of  a  subscription  for 
stock  does  not,  per  m,  prevent  suit  upon  it ; 
but  explanatory  parol  evidence  is  admissible, 
—see  Johnson  v.  Wabash  &c.  Co.  16  Ind.  889. 

11.  It  is  no  defence  to  an  action  to  recover 
on  a  subscription,  that  the  name  of  another 
subscriber  was  erased  from  the  articles  of 
association  before  they  were  filed,  where  it 
appears  that  the  erasure  was  made,  with  the 
knowledge  of  the  defendant  and  of  all  the 
directors,  and  at  the  request  of  the  person 
whose  name  was  erased,  and  without  fraudu- 
lent intent.  N.  T.  Supreme  Ct.  1855,  Rens- 
selaer &  Washington  Plank-road  Co.  e.  Wet- 
sel^  21  Barb.  66. 

12*  Form  of  contract.  In  subscribing  for 
stock  in  a  railroad  company,  the  charter  of 
which  creates  and  defines  the  terms  of  the 


*  Th«  act  of  incorporailoii  of  the  Thamei  Tonnel  Com- 
pany provided,  that  "  the  persona  who  bad  sobflcrlbedf  or 
who  should  thereafter  snbscribe  or  advance  money  towards 
making  the  tunnel,"  should  pay  the  money  by  them  sub- 
Bflilbed,  at  the  time  and  place,  and  in  the  manner  directed 
by  the  company ;  and  in  case  any  snch  subscriber  should 
neglect,  the  company  are  empowered  to  sue  for  and  recover 
the  money;  and  that  the  whole  £160,000  required  for  the 
undertaking  should  be  subscribed  before  the  act  should  be 
put  in  force.  Meld^  that  the  word  '^subscribers/*  In  the  act, 
meant  only  those  who  h(zd  tUpulaUd  to  pc^^  and  not 
those  who  had  paid  money ,  and,  therefore,  a  person  whose 
name  was  inserted  In  the  act,  and  who  paid  a  deposit  on 
shares,  but  toko  JUid  not  H^nsd  the  eontract^  was  not  a 
subscriber  within  the  act,  nor  liable  to  be  sued  by  the  com- 
pany. £  JSL 189T,  ThanMaTunndOo. «.  Shelden,  0  Bam. 


contract,  it  is  only  necessary  that  the  writing 
should  indicate  the  intention  to  become  a 
stockholder,  and  the  number  of  shares  tbai 
are  taken  by  the  subscriber.  The  taking  of 
stock  creates  a  contract  to  pay  for  it  in  the 
mode  prescribed  by  the  charter.  Ky.  Ct.  tf 
Appeals,  1850,  Fry  «.  Lexington  &  Big  Sandy 
R.  R.  Co.  2  Mete.  ai4. 

13.  Snbseription  oonstitittes  meniber- 
sUp.  Where  a  statute,  Incorporating  certua 
individuals  who  have  associated  for  paitica- 
lar  purposes,  embraces  those,  in  its  pro- 
visions, who  may  subsequently  aasociate,  a 
person  who  subscribes  the  articles  of  aflsod- 
ation  after  the  passing  of  the  statute,  be* 
comes  a  member.*  Maes.  Supreme  Ct.  1819, 
Chester  Glass  Co.  «.  Dewey,  16  Mom.  94. 
Compare  New  Albany  R.  R.  Co.  v.  KcCor- 
mick,  10  Ind.  499. 

14.  Each  subscription  Is  an  IndependeBt 
imdertaking,  and  in  no  way  affected  by  the 
tenns  of  other  subscriptions.  VL  Supreme 
Ct.  1852,  Connecticut  and  Passumpsic  R  R 
Co.  0.  Bailey,  24  Vt  465. 

15.  The  contract  Is  several.  Sobecriben 
for  corporate  stock,  promising  to  pay  to,  &c 
a  specified  amount  for  each  share  of  stock 
set  opposite  their  names,  are  liable  each  (m 
his  several  contract  only,  and  for  the  amount 
opposite  his  own  namcf  Ind,  Supreme  Ct. 
1862,  Price  v.  Grand  Rapids  &  Indiana  R  R 
Co.  18  Ind.  187.  But  as  to  joinder  in  eqaitj, 
compare  Herron  «.  Yance,  17  Ind.  596. 

16.  Where  upon  a  list  signed  by  numer- 
ous other  subscribers  a  defendant  had  sab- 
scribed  in  his  own  name  simply,  for  a  number 
of  shares  of  railroad  stock,  and  at  the  same 
time  subscribed  for  a  certain  number  of  otber 
shares  for  an  estate  of  which  he  was  executor, 
writing  his  name  again  and  annexing  thereto 
the  letters  '*  Exr." — Bidd,  that  these  subscrip- 
tions were  two  separate  and  independent 
contracts,  and  that  the  pendency  of  an  action 

*  Where  A.  subscribed  for  shares  In  a  oorponle  stock,  en 
account  of  B,  but  without  authority  from  hfan, — AWtf,  thst 
A.  did  not  thereby  become  a  member  of  the  corporatfoa. 
JfoM,  Supreme  CL  1829.  Salem  NUl  Dam  Corpontian  ft 
Sopes,  9  /Hek.  187. 

t  A  written  promise  to  pay  a  eorpcratlao  $198,  for  trt 
shares  of  the  capital  stock  of  such  corpontiaa,  in  sodi 
manner  and  proportion,  and  at  snch  time  and  place  as  the 
corporation  Aould  requdie, — Held,  •  good  promlssQiy  oole 
within  the  statute,  though  it  had  not  the  worts  ^^beafcr,**  er 
"order.**  (OT.  R.  198;9Ld.Raym.  1545;  8CaL  1S7.]  It 
is  not  a  note  payable  on  a  contiogenGy,  bat  la  in  eflteet  par- 
able on  demand,  y.  T.  Supreme  CL 1819,  Ooshcn  Tonfike 
Ca  V.  Hurtin,  9  Jehne^  917;  &  P.  ISIT, 
VscUny  fk  DavIs,  U /<t.  98& 


The  Contract        [SUBSCRIPTIONS.]         Generally. 


785 


to  enforce  the  payment  of  the  first,  afibrded 
no  ground  for  abating  an  action  to  enforce 
payment  of  the  second.  N.  F,  Ct,  o/AppedU^ 
1865,  Erie  &  N.  T.  City  R  R.  u.  Patrick,  2 
Keif€9^  d6d. 

17.  Mode  of  taking.  The  charter  of  a 
corporation  giving  it  authority  to  take  sub- 
scriptions for  stock,  without  specifying  in 
what  manner,  is  sufiicient  eyidence  in  a  suit 
on  such  subscription,  no  proof  being  offered 
that  the  mode  adopted  in  taking  the  defend- 
ant's subscription  is  at  variance  with  any  law 
applicable  to  the  subject,  that  the  corpora- 
tion was  authorized  to  enterinto  the  contract 
with  the  defendant;  especially,  where  by 
signing  the  contract  the  defendant  has  given 
his  assent  to  the  mode  adopted  by  the  com- 
pany. Md,  Ct.  of  Appeals,  1858,  WcUersburg 
A  West  Newton  Plank  Road  Co.  v.  Young, 
13  Mi,  476.  But  compare  Shurtz  v.  School- 
craft &c  R.  R.  Co.  9  Mich,  269. 

18«  Where  a  corporation,  at  its  first  meet- 
ing, passed  a  vote  authorising  one  of  its 
members  to  solicit  subscriptions,  a  subscrip- 
tion paper,  bearing  date  the  same  day,  must 
be  considered  as  authorized  by  the  corpora- 
tion, no  other  subscription  paper  being 
proved  to  exist.  Me,  Supreme  Ct.  1849, 
South  Bay  Meadow  Co.  v.  Gray,  80  Me.  (17 
Shepl)  547. 

19.  That  a  subscription  made  at  a  meet- 
ing not  authorised  by  the  corporation,  if  af- 
terward transferred  to  the  books  of  the  com- 
pany, may  be  enforced  by  them, — see  Mobile 
&  Ohio  R,  R.  Co.  V.  Yandal,  6  Sneed,  294. 

20.  Employing  agent.  A  corporation  un- 
der its  common  law  power  to  make  con- 
tracts, may  agree  with  an  agent  to  compen- 
sate him  for  obtaining  subscriptions  to  the 
stock.  Ind,  Supreme  Ct.  1856,  Cincinnati  &c. 
R  R  Co.  V.  Clarkson,  7  Ind.  595. 

21.  Batiflcation  of  unauthorized  acts.  A 
corporation  may  recover  stock  subscriptions 
procured  by  one  who  acted  as  agent,  though 
not  at  the  time  authorized,  provided  the  act 
of  their  pretended  agent  has  been  ratified^ 
and  the  commencement  of  an  action  to  recov- 
er such  subscription,  amounts  to  a  ratifica- 
tion on  their  part.  Miss.  Ct.  of  Errors,  1857, 
Walker  v.  Mobile  &  Ohio  R.  R.  Co.  84  Miss. 
245. 

22*  Notice.  Where  notice  is  directed  to 
be  given  of  the  time  and  place  for  receiving 
sabecriptions  for  stock  in  an  incorporated 
company,  the  object  is  to  prevent  a  monopoly 
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of  the  stock,  and  the  ^^ant  of  the  notice  is 
no  defence  to  one  who  does  subscribe.  Md. 
Ct.  of  Appeals,  1820,  Hagerstown  Turnpike 
Co.  V.  Creeger,  5  Bar.  S  X  122. 

2^.  Mistake.  A  subscription  to  a  rail- 
road company  is  vaUd^  though  made  to  one 
who  was  not  a  commissioner  to  receive  sub- 
scriptions ;  and  though  made  under  a  mistak- 
en belief  that  he  might  forfeit  his  stock  at 
his  pleasure.  S.  C.  Ct.  of  Appeals,  1857, 
North  Eastern  R.  R.  Co.  v.  Rodriguez,  10 
Bieh.  Law,  278. 

24.  Where  a  person  subscribed  to  the  stock 
of  a  railroad  company,  which  was  already 
chartered,  but  was  waiting  for  subscriptions 
to  complete  its  organization  under  the  char- 
ter, with  the  intention,  as  he  alleged,  of 
renewing  an  old  subscription  which  had  fal- 
len through ;  but  in  fact  subscribed  for  double 
the  amount,  and,  upon  discovering  his  mis- 
take immediately  after,  suffered  the  company 
to  organize  and  act  upon  the  faith  of  hia 
subscription  for  several  months,  without  no- 
tice of  his  alleged  mistake, — Beld,  that  a 
court  of  equity  could  not  grant  him  relief 
and  rescind  the  contract  on  the  ground  of  a- 
mistake  of  facts.  S.  I.  Supreme  Ct.  1858,. 
Diman  «.  Providence,  Warren  &c.  R  R.  Co. 
5  12.  J.  180. 

25*  Additional  subscriptions.  If  the  whole 
amount  of  stock  provided  for  by  the  charter- 
has  been  issued,  and  the  trustees  are  em- 
powered to  increase  the  capital,  their  determ- 
ining upon  such  increase  is  a  condition  pre- 
cedent to  their  right  of  collecting  further 
subscriptions,  and  must  be  alleged  in  order 
to  sustain  an  action  against  a  subscriber  for 
stock  beyond  the  limit.  Ind.  Supreme  Ct. 
1859,  McCord  v,  Ohio  &c.  R  R  Co.  18  Ind. 
220. 

20.  The  charter  of  defendants,  after  pro- 
viding for  the  receipt  of  subscriptions  and 
the  organization  of  a  railroad  corporation. 
by  commissioners,  provided  that  the  direo* 
tors  might,  from  time  to  time,  cause  the 
books  of  subscription  to  be  opened  until  a 
sum  sufficient  to  complete  the  work  should' 
be  subscribed.  Held,  that  the  directors  might 
receive  subscriptions  and  issue  stock  without 
restriction  as  to  time,  place,  or  notice ;  and 
that  they  might  receive  payment  in  the  ob- 
ligations of  the  company.  2^.  T.  Superior  Ct. 
1848,  Lohman  «.  N,  T,  &  Erie  R  R  Co.  2 
San^.  89. 

27.  A  joint  stock  company,  authorized  to 
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create  additional  shares  of  lOOZ.  each,  created 
new  shares  of  507.  each,  some  of  which  de- 
fendant purchased  and  received  the  benefit 
of.  HM^  on  winding  up  the  affairs  of  the 
company,  that  he  was  estopped  from  denying 
the  validity  of  the  shares.  Eaxk.  1860,  Hull 
&c  Co,  tj.  Wiellesley,  6  HurUt  <Sf  N,  88. 

28.  Delivery  In  escrow.  It  is  not  a  de- 
fence to  a  subscription  to  the  stock  of  a  rail- 
road, that  it  was  delivered  in  escrow  to  one 
of  the  commissioners,  appointed  to  receive 
subscriptions.  It  should  have  been  delivered 
to  a  third  person,  to  become  effectual,  as  an 
escrow.  Subscribers  are  presumed  to  know 
the  conditions  of  the  charter,  and  if  they 
desire  to  make  their  subscriptions  conditional , 
it  must  be  so  expressed  in  the  sabecription. 
Ky,  Ct.  of  Appeals,  1855,  Wight  u.  Shelby 
R.  R  Co.  16  B.  M&nr.  4. 

29.  Snbseriptions  In  others  names*  The 
provision  in  the  charter  of  a  bank,  that  "  it 
shall  not  be  lawfhl  for  any  person  to  subscribe 
for  shares  in  the  name  of  other  persons,*^ 
does  not  exclude  a  hona  fide  subscription  by 
an  attorney  in  the  name  of  his  principal.  But 
the  commissionerB  to  take  the  subscription 
may,  if  they  doubt  the  good  faith  of  the 
subscription,  require  further  evidence  than 
the  mere  production  of  a  power  of  attorney, 
to  remove  their  doubts.  A  G,  Ct.  of  Appeoie, 
1854,  State  v.  Lehre,  7  Rich.  Law,  234. 

80.  Where  the  directors  and  other  agents 
of  a  corporation  have,  for  many  years,  ac- 
quiesced in  a  subscription  for  stock,  made 
by  a  person  in  the  names  of  his  children  or 
others,  who  have  exercised  acts  of  ownership 
over  it,  and  voted  on  it  without  objection,  as 
their  own,  the  corporation  will  not  after- 
wards be  allowed  to  treat  the  subscription 
as  if  it  were  a  fraudulent  use,  by  the  original 
subscriber,  of  mere  names,  to  secure  a  greater 
number  of  votes  than  he  would  be  entitled 
to  if  the  stock  stood  in  his  own  name.  Ohio 
Supreme  Ct.  1853,  Creed  v.  Lancaster  Bank, 
1  Ohio  8t,  1. 

81.  A  subscription  to  stock  in  the  name 
of  a  third  person,  without  authority,  is  an 
act  which  may  be  ratified,  and  the  giving  a 
proxy  to  vote  at  a  meeting  of  the  company, 
is  some  evidence  of  such  ratification.  Pa, 
Supreme  Ct.  1858,  McCully  v.  Pittsburgh  Ac 
R  R  Co.  83  Pa.  St.  35. 

82.  But  after  a  subscriber  has  been  released, 
giving  an  incomplete  power  of  attorney  to 
Tote  for  him,  at  a  meeting  of  the  corporation 


on  the  acceptance  of  an  amendment  of  the 
charter,  does  not  thereby  revive  his  liability. 
Ih. 

88.  Where  an  individual  subsciibed  for  a 
certain  number  of  shares  in  the  capital  stock 
of  the  plaintiff's  company,  in  the  defendant's 
name  during  the  life  of  the  latter,  but  with- 
out his  authority, — Held,  that  the  subsequent 
declaration  of  the  intestate  that  he  had  stock 
of  the  kind  and  amount  subscribed  for,  did 
not  amount  to  a  ratification  of  the  purchas- 
er's act.  Vt  Supreme  Ct.  1857,  Rutland  & 
Burlington  R  R  Co.  «.  lincohi,  20  Vk  906. 
Compare  Philadelphia  &c.  R  R  Go.  «.  Cow- 
ell,  28  Pa.  St.  829. 

84.  Where  an  agent  for  collecting  sub- 
scriptions for  stock,  subscribed  on  his  own 
account, — Hddy  that  the  statute  of  limitationfl 
did  not  begin  to  run  against  his  liability 
until  the  time  when  the  book  containing  it, 
with  other  subscriptions  obtained  by  him  as 
agent,  was  delivered  to  the  company.  Pa. 
Supreme  Ct  1800,  Pittsburgh  <&c.  R  R  Co.  t. 
Plummer,  87  Pa.  St.  418. 

85.  By  heirs.  A  subscription  by  one  of 
several  heirs,  as  follows:  *' Estate  of  K.  W. 
100  shares,  |10,000,''  is  not  binding  either 
upon  himself  or  his  co-heir&*  If.  Y.  Supreme 
Ct.  1854,  Troy  &  Boston  R.R  Co.  e.  Waircn, 
18  Barb.  310. 

86.  An  Infant  sahserfber,  in  a  railway 
company,  is  in  the  same  situation  as  in  re- 
gard to  real  estate,  or  any  other  vatuable 
property,  which  he  may  have  purchased  and 
received  a  conveyance  of.  If,  upon  oowng 
of  age,  he  disclaim  the  contract,  and  restore 
the  thing,  with  all  advantages  arising  from 
it,  his  liability  is  terminated,  and  he  cannot 
be  made  liable  for  calls.  Bxeh.  1851,  London 
&  North  Western  Railw.  Co.  «.  ICcMiciMel, 

5  Exeh.  114;  15  Jur,  132;  20  Law  J.  If.  8. 
Bj:eh.97;  ^  Eng.  Bailw.  Ca9.filS;  Birken- 
head &c.  Bailw.  Co. «.  Pilcher,  5  Ebek,  181 ; 

6  Eng.  BailiD.  Cos.  622. 

87.  That  the  administrator  of  a  anbsciiber 
to  a  projected  undertaking,  deceased  before 
the  act  passes  for  making  it,  cannot  be  sued 
as  a  subscriber  to  the  undertaking,  or  pto- 
prietor  of  shares, — see  Weald  of  Kent  Canal 
Co.  «.  Bobinson,  6  Tau$a.  801. 

88.  A  subscription  by  a  partnership  name 


*  A  timt  eitftCe,^£W^  not  Bafato  ffornewaterai 
ed  for  bj  one  of  the  troBteea,  In  a  pecoHw  cna. 
Batter,  U  Week.  Sip.  9S». 
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h  a  compliance  with  the  proyision  in  the 
general  raiboad  act — ^requiring  each  sub- 
scriber to  the  articles  of  asopciation  to  sub- 
Bcribe  thereto  "Am  name^  place  of  residence, 
and  amount  by  him  subscribed^* — especially 
where  the  subscription  was  made  by  one 
partner  in  the  name  of  both,  and  the  other 
subsequently  ratified  it  if.  T.  Supreme  Ct 
1856,  Ogdensburgh,  Rome  is  Clayton  R.  R. 
Co.  «.  Frost,  21  Barb.  541. 

89.  Subscription  in  trust  for  the  company. 

The  directors  of  a  joint  stock  company,  in 
order  to  procure  their  act  of  Parliament, 
subscribed  for  a  large  number  of  additional 
shares,  and  signed  a  declaration  that  they 
held  them  in  trust  for  the  company,  but  did 
not  pay  the  deposit  on,  or  register  them. 
Afterwards,  at  a  special  general  meeting  of 
the  company,  it  was  unanimously  resolved 
that  the  trust  should  be  annulled  and  the 
shares  transferred  to  the  secretary  for  the  use 
of  the  company.  The  directors  then  pro- 
ceeded to  make  calls  on  the  registered  shares. 
Eddj  that  the  said  directors  were  primarily 
liable  in  respect  of  the  shares  subscribed  for 
in  trust  for  the  company,  as  any  other  trustee 
would  be,  although  they  might  be  entitled 
to  indenmity  from  their  eestuU  que  trust  \ 
that  the  proceedings  taken  to  anni:Q  the  trust 
did  not  relieve  th^n  of  such  liability ;  and 
that  it  was  the  duty  of  the  directors  to  make 
the  calls  in  respect  of  such  shares  equally 
with  the  calls  on  the  registered  shares.  F. 
6han.  Ct.  1840,  Preston  v.  Grand  Collier 
Dock  Co.  2  Eng.  Railw.  Ca$.  885 ;  11  Sim. 
827 ;  10  Law  J.  J^.  S.  CK  78. 

40.  A  subscription  to  the  full  amount 
named  in  the  articles  as  the  capital  stock  of 
the  company,  is  not  a  condition  precedent  to 
the  right  of  recovery  upon  a  subscription.* 


*  Where  the  nnmber  of  shares  constituting  the  capital 
ttook  of  a  oorporation  was  undetermined  by  charter,  and 
the  by-laws  of  the  corporation  fixed  the  amount  of  the 
oqiltal,— Z/e^X,  that  it  was  not  essential  to  the  validity  of 
an  assessment  on  the  ebares  of  a  subscriber,  who  promised 
merely  to  pay  for  the  shares  he  should  take,  that  the  whole 
Dvmber  as  fixed  should  have  been  tabscribed  for,  aUhoui^ 
his  sobscription  was  made  after  the  vote  was  passed.  Jfsi 
SupretiM  Ct.  1802,  Kennebec  k  Portland  R.  IL  Co.  «.  Jar^ 
vis,  84  Me.  860;  Kennebec  k  Portland  B.  R.  Co. «.  Palmer, 
84  Jt€»  ovoL 

A  shareholder  In  a  registered  Joint  stock  company,  who 
has  executed  the  deed  of  settlement,  with  a  recital  therein 
that  the  whole  number  of  shares  have  not  been  sidMcrlbed 
for,  cannot  resist  a  clafan  for  calls,  on  the  gfonnd  that  the 
directors  have  proceeded  with  less  than  the  stipulated 
amount  subscribed.  C.  P.  VS^  London  Ac  Ass.  Society  «. 
Redgrave,  A  C,  R  y.  S.  524. 


iT.  T,  Supreme  Ct  1856,  Rensselaer  «.  Wash- 
ington Plank-road  Ck>.  21  Barb,  66 ;  Ind.  Sur 
preme  Ct.  1862,  Hoagland  v.  Cincinnati  & 
Fort  Wayne  R.  R  Co.  18  Ind.  462. 

41.  Where  a  given  amount  of  stock  is  re- 
quired to  be  subscribed  before  a  corporation 
can  go  into  operation,  such  requisition  must 
be  regarded  as  an  indispensable  condition 
precedent  to  the  bringing  of  an  action  for 
subscription.*  JTy.  Ct.  of  Appeals^  1869, 
Fry  «.  Lexington  &  Big  Sandy  R  R.  Co.  2 
Mete.  814.  And  see,  Topeka  Bridge  Co.  t, 
Cummings,  8  Kan.  66 ;  Shurtz  v.  Schoolcraft 
&c.  R  R  Co.  9  Mich.  269. 

42.  Where  the  charter  requires  the  capital 
stock  to  be  a  certain  amount,  subscriptions 
for  stock  are  to  be  deemed  to  have  reference 
thereto,  and  are  therefore  conditional  upon 
the  whole  amount  being  subscribed;  and 
after  a  part  only  has  been  subscribed,  it  is 
not  competent  for  the  legislature  to  pass  an 
act  allowing  the  capital  to  be  reduced,  so 
.that  such  part  shall  be  enough,  and  thereby 
make  the  subscriptions  binding  without  the 
whole  original  sum  being  subscribed.  The 
subscribers  are  not  corporators,  under  such  a 
charter,  until  the  whole  sum  contemplated  is 
subscribed ;  and  the  legislature  cannot  by  an 
amendment  of  the  charter  make  them  share- 
holders, so  as  to  subject  them  to  liability  for 
assessments,  without  their  several  consent. 
Me.  Supreme  Ct.  1866,  Oldtown  &c.  R  R  Co. 
«.  Yeazie,  39  Me^  671. 

48*  A  subscription  for  ^*  preferred  stock," 
which  is  to  draw  ten  per  cent,  interest  at 
once,  cannot  be  reckoned  as  part  of  the  stock 
required  by  the  charter.  Me.  Supreme  CU 
1860,  Lewey^s  Island  R  R  Co.  v.  Bolton,  48 
Me.  461. 

44*  Ultimate  defldency.  Where  the  terms 
of  a  subscription  provided  that  a  certain  per- 
centage of  the  estimated  cost  of  sections  of  a 
railroad  should  be  subscribed  for  by  responsi- 
ble persons  before  the  construction  was  com- 
menced,—J9^,  that  if  the  subscriptions  were 
obtained  in  good  faith,  from  persons  ap- 

*  The  recoid*book  of  a  corporation  recited  that  a  meeting 
of  the  stockholders  for  the  purpose  of  oii^nlsation  was  held, 
pursuant  to  notice  given  by  the  persona,  who,  by  the  charter, 
were  authorised  to  call  such  a  meeting  when  $000,000  of  the 
capital  stock  had  been  subscribed.  //e/</,  that  the  record 
was  evidence  of  the  fact  recited,  end  ;al8o  presumptive  evi- 
dence of  the  llsot  that  the  requisite  amount  of  capital  had 
been  previously  subscribed,  and  was,  unlen  rebutted  by 
other  evidence,  sufBdent  proof.  Cofin.  fupreme  Ct  1803| 
Lane  «.  Brainerd,  80  Oonn.  666;  S.  P.  Marlborough  Ac.  R. 
B.  Co. «.  Arnold,  0  Gray^  160. 
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parently  able  to  pay,  the  fact  that  some  of 
them  finally  proved  to  be  worthless  could  not 
render  the  assessments  illegal  Me,  Suprmne 
CU  1855,  Penobscot  R.  R.  Co.  v.  Dunmier,  40 , 
Me,  172 ;  1856,  Penobscot  R.  R.  Co.  c.  White, 
41  Me,  612 ;  1860,  Lewey's  Island  R.  R.  Co. 
«.  Bolton,  48  Me,  451.  But  compare  Phillips 
V.  Covington  &c.  Co.  2  MeU.  {Ey,)  219. 

45.  Constr notion  of  contract.  Whenever 
thte  subscription  papers  refer  to  the  charter 
of  the  company,  the  subscription  must  be 
construed  as  ^  all  the  provisions  of  the 
statute  affecting  the  liability  of  the  subscri- 
ber, or  his  title  to  the  stock  purchased  by 
him,  were  incorporated  in  his  agreement, 
if.  r.  Ct,  of  AppeaU,  1849,  Small  v,  Herki- 
mer Manufacturing  Co.  2  JT.  F.  (2  CofMt,) 
880 ;  1854,  Rensselaer  &  W.  Plank-road  Co. 
0.  Barton,  UK  T. 457,  note;  8.  P.  Williams 
V.  Lakey,  15  Jffiw.  Pr.  206. 

46.  Place  of  performanee*  A  contract 
of  subscription  to  the  shares  in  the  capital 
stock  of  a  foreifzn  railroad  corporation  is  to. 
be  performed  in  the  State,  by  whose  laws 
the  corporation  was  established,  and  where 
its  business  is  carried  on,  and  its  officers  chos- 
en. Mcui,  Supreme  Ct,  1858,  Penobscot  & 
Kennebec  R  R  Co.  v.  Bartlett,  12  Gray,  244. 

47.  Promise  to  pay  is  implied.  Whatever 
may  be  the  form  or  language  of  a  subscription 
to  the  stock  of  an  incorporated  company, 
every  person  who,  in  any  manner,  becomes  a 
subscriber  for,  or  engages  to  take  any  portion 
of  the  stock  of  such  company,  thereby  as- 
sumes to  pay  for  the  same,  according  to  the 
conditions  of  the  charter.  An  express  pro- 
mise to  pay  in  terms  is  not  necessary.  N, 
Y,  Ct,  of  Appeals,  1857,  Rensselaer  &  Wash- 
ington Plank-road  Co.  v.  Barton,  16  iVI  F. 
467,  note.  To  similar  effect,  K  T.  Superior 
Ct,  1829,  Harlem  Canal  Co.  t,  Seixas,5  ffaU, 
604 ;  The  same  f>.  Spear,  2  Id.  510 ;  iV.  Y,  Sur 
preme  Ct,  1835,  Spear  v.  Crawford,  14  Wend, 
20;  1855,  RensseUer  &  Washington  Plank- 
road  Co.  v.  Wetsel,  21  Barb.  56;  1866, 
Ogdensburgh,  Rome  &  Clayton  R.  R. 
Co.  V,  Frost,  21  Barb,  541 ;  If.  Y.  Chancery, 
1846,  Sagory  tJ.  Dubois,  8  Sand/.  (7^.466, 
492 ;  K  Y,  Superior  Ct,  1849,  Palmer  v.  Law- 
rence, 8  Sandf,  161 ;  Conn^  Supreme  Ct,  1853, 
Danbury  &  Norwalk  R.  R.  Co.  v,  Wilson,  22 
Conn,  435;  S.  P.  Buckfield  Branch  R  R  Co. «. 
Irish,  89  Me,  44 ;  Dexter  &  Mason  Plankroad 
Co.  V,  Millard,  8  Mich,  91 ;  Carson  v,  Arctic 
Mming  Co.  5  Mich,  288, 


4S»  Contra.  A  mere  subscription  for 
stock  creates  no  promise,  and  gives  no  secur- 
ity to  the  corporation  beyond  the  value  of 
the  stock ;  but  a  promise  superadded  gives  a 
right  of  action,  where  there  are  parties  in 
being  to  give  and  take  the  promise.  This 
distinction  is  reasonable ;  for  as  the  objects 
for  which  such  corporation  are  applied  for 
and  granted  are  generally  experimental,  and 
as  expenses  must  be  incurred  in  trying  the 
experiment,  it  is  right  and  just  that  those 
who  embark  in  the  same  cause  ahould  be 
holden  to  each  other  for  a  fair  apportionment 
of  the  expenses;  and  it  is  not  unjust,  if  a 
majority  of  those  who  associate  should  de- 
termine to  complete  the  object,  that  those,  in 
whose  promises  they  confide  to  bear  their 
proportion  of  expense,  should  be  compelled 
to  pay.  But  all  such  promises  are  in  their 
nature  conditional,  and  depend  upon  the 
terms  on  which  they  are  made  with  reference 
to  the  capacity,  duties  and  powers  of  the 
other  party  to  the  contract,  the  coiporati<»i; 
who  cannot  extend  the  effect  of  the  promise 
beyond  the  original  meaning  and  extent  of 
it,  any  more  than  the  other  party  can  linut 
it*  Mass.  Supreme  Ct,  1827,  Salem  Mill  Dam 
Corporation  t.  Ropes,  6  Pick,  28 ;  Del,  St^ 
rior  Ct,  1849,  Odd  Fellows  Hall  Ca  «.  Gla- 
zier, 5  Edrrinff,  172 ;  Me,  Supreme  Ct.  1850, 
Kennebec  &  Portland  R  R  Co.  v.  Kendall, 
31  Me,  470. 

49.  Express  promise.  If  a  member  of  a 
turnpike  corporation  expressly  promise  the 
corporation  to  pay  his  proportion  of  the  le- 
gal assessments,  such  promise  is  good  in  law, 
and  an  action  may  be  maintained  for  the 
breach  of  it,  notwithstanding  the  general 
remedy  of  forfeiture  provided  by  statute. 
Mau,  Supreme  Ct.  1809,  Worcester  TompikB 
Corporation  v.  WiUard,  5  J/om.  80. 

50.  A  parol  declaration  made  by  a  mem- 
ber to  the  other  corporators  at  a  corporate 
meeting,  of  his  willingness  to  spend  money 


*  A  written  agreement,  signed  and  delivered  to  a  i 
Hon  BUlJect  to  Maes.  Rev.  Sts.  ca  88,  44,  by  which  the  enb- 
■cxlberB  seTerally  promise  **  to  pay  Into  the  ftiDdt  of  the 
said  company.  In  iDch  Inetallmente  aa  the  preddent  and  di- 
rectors may  under  the  prorlaions  of  law  require,**  a  eeitBte 
sum  for  each  share  sabecribed  for.  Is  a  promise  to  theooip»> 
ration,  and  will  support  an  aetloB  by  the  corporation  fv 
the  amount  of  an  assessment,  roled  by  the  stochlwMeta, 
pursuant  to  Blass.  Ber.  fits,  c  88, 1 18,  and  also  ToUd  by 
the  direeton,  against  one  who  has  had  notioe  of  the  Totes» 
and  a  demand  made  upon  him  for  payment  of  the  assess- 
meni.  Mast.  SuprmM  (X  1806,  Cl^  Hotel  r.  OiddBMo, 
0  Gray,  666. 
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ID  carrying  out  the  purposes  of  the  corpora- 
tion, and  made  upon  the  occasion  of  doub- 
ling his  subscription  for  stock, — Hdd^  not  to 
amount  to  a  contract  to  pay  the  subscription, 
which  would  enable  the  company  to  sustain 
an  action  thereon.  Mass,  Supreme  Ct.  1810, 
And  over  &  Medford  Turnpike  Co,  «.  Hay,  7 
M<m,  103. 

61*  Consideration.  The  advantages  to 
be  derived  fix>m  being  a  member  of  a  corpo- 
ration formed  for  profit,  and  of  the  conse- 
quent right  to  participate  in  the  pecuniary 
dividends,  is  a  positive  benefit ;  and  where 
the  agreement  secures  that  advantage  to  the 
subscriber,  on  the  organization  of  the  com- 
pany, the  objection  of  a  want  of  considera- 
tion cannot  be  made  with  success.  [2  Hill, 
158;  3  Den.  46,  417;  14  Mass.  172.]  N.  T. 
Sttpreme  Ct.  1849,  Hamilton  &  Deansville 
Plank-road  Co.  v.  Rice,  7  Barb.  157 ;  1856, 
Poughkeepsie  &  Salt  Point  Plank-road  Co. 
V.  Griffin,  21  Jd,  454 ;  Ct.  of  Appeals,  1854, 
Schenectady  &  Saratoga  Plank-road  Co.  v. 
Thatcher,  11  iV.  T.  (1  Kern.)  102 ;  1857,  Lake 
Ontario  &c.  R  R  Co.  t.  Mason,  16  K  T. 
451;  Me.  Supreme  Ct.  1852,  Kennebec  & 
Portland  R  R  Co.  t.  Jarvis,  84  Me.  860  ;* 
Ohio  Suprema  Ct.  1864,  Ohio  Wesleyan  Fe- 
male College  t.  Lovers  Executor,  16  Ohio  St. 
20. 

62«  Failure  of  consideration.  Subscrib- 
ers to  stock  in  a  railroad  corporation  will 
not  be  released  from  payment  by  a  suspen- 
sion of  the  work  for  want  of  funds.  Otiier- 
wise,  if  the  work  be  abandoned  by  the  com- 
pany, and  payment  be  not  necessary  to  satisfy 
any  existing  demand.  Ky.  Ct.  of  Appeals^ 
1854,  McMillan  t.  Maysville  &  Lexington  R 
R  Co.  15  B.  Monr.  218. 

58»  If  the  undertaking  for  which  the 
company  is  incorporated  is  not  commenced 
bona  fide,  within  the  period  prescribed  by  the 
charter,  and  there  is  no  evidence  of  acquies- 

*  a  p.  BirmlnghAm  k  Bristol  Rallway  Go.  «.  White,  1 
Q.  S.  iSi\  Pendergast  «.  Turtoiif  1  Younge  4t  O.  Ch. 
93;  Baltimore  Ac.  Tarnp.  Go.  v.  Barnei,  0  Harris  «A  J. 
57;  Bail  v.  United  Stotes  Insurance  Co.  0  GiU,  484;  SmaU 
r.  Herldmer  Blan.  Ca  9  Vomst.  880;  Mann  «.  Pentx,  9 
Safu(/:  Oh.  257;  Oayle«.  Cahavba  k  Marion  R.  R.  Go.  8 
Ala.  586 ;  Stokes  ff.  Lebanon  Tump.  Go.  0  Humph,  241 ; 
llartford  k  New  Haven  R.  R.  Co.  f>.  Kennedy,  12  Conn. 
409 ;  Harlaem  Ganal  Go.  v.  Belxns,  2  Eall^  504 ;  Essex  Bridge 
Co.  «.  TuUle,  S  Vt.  893;  Union  Locks  k  Canal  Co.  «. 
Towne,  IJ^.  /T.  44 ;  Tonlca  Ac.  R.  R.  Co  o.  McNeely,  21 
Jlk  71 ;  Dutchess  Cotton  Manufactory  «.  Davis,  14  Johns. 
288 ;  East  Tennessee  k  Virginia  Railroad  Ca  v.  Gammon,  5 
SM€d,  567 ;  Thlgpen  r.  Bflssisslppi  Central  Railw.  82  iTiM. 
84a 


cence  by  the  subscriber,  no  action  can  be 
maintained  for  the  subscription.  Pa,  Su- 
preme Ct.  1858,  McCuUy  v.  Pittsburg  &c.  R, 
R.  Co.  82  Pa.  St.  25. 

54.  Subscriptions  were  made  to  stock  in  a 
raibx>ad  company  upon  condition  that  the 
road  should  be  so  located  and  constructed  as 
to  make  C.  a  point  in  the  road ;  otherwise,  the 
subscriptions  to  be  null  and  void;  to  be  paid 
in  such  installments,  and  at  such  times  as  the 
directors  should  require.  BM,  that  the  sub- 
scriptions were  to  be  paid  if  the  road  was  so 
constructed  as  to  make  C.  a  point,  and  that 
the  completion  of  the  road  was  not  a  condi- 
tion precedent.  Ky.  Ct.  of  Appeals^  1854, 
McMillan  «.  Maysville  &  Lexington  R.  R  Co. 
15  B.  Monr.  218.  See  also,  Henderson  & 
Nashville  R.  R.  «.  Leavell,  16  Id.  858. 

55*  Subscriber  to  stock  in  a  railroad 
company  must  pay  their  subscriptions  as  the 
work  progresses,  such  being  the  intent  of  the 
parties  as  gathered  ^m  the  nature  of  the 
work  to  be  accomplished.    lb. 

56*  The  consideration  of  a  subscription 
for  stock  in  a  railroad  company  must  be 
deemed  to  be  the  shares  of  stock,  and  not 
such  collateral  and  incidental  advantages  as 
the  subscribers  may  expect  to  obtain  from  the 
building  of  the  road ;  and  if,  from  the  non- 
completion  of  the  road,  he  does  not  obtain 
these  advantages,  he  cannot  allege  a  failure 
of  the  consideration  of  his  subscription. 
Ind.  Supreme  Ct.  1861,  Bish  v.  Bradford,  17 
Ind.  490, 

57*  The  legal  obligation  of  an  original 
subscription  to  the  capital  stock  of  a  railroad 
not  vitiated  by  the  sale  of  the  road  or  the 
incapacity  of  the  company  to  complete  it. 
See  Smith  c.  Gower,  2  But.  17;  DilltJ.  Wab- 
ash &c.  R.  R.  Co.  21  III.  91. 

58.  Organization.  As  a  general  rule,  strict 
compliance  with  its  charter,  as  to  organiza- 
tion, must  be  shown  by  a  corporation  seeking 
to  enforce  payment  of  subscriptions  to  its 
stock ;  but  in  some  cases  compliance  will  be 
presumed,  and  in  others  it  may  be  waived. 
Md.  Ct.  of  Appeals,  1860,  Maltby  f>.  North- 
western &c.  R  R  Co.  16  Md.  422. 

59.  An  individual  having  subscribed  for 
stock  in,  and  assisted  in  the  organization  of, 
a  company,  under  a  statute  authorizing  the 
formation  of  companies  to  construct  plank- 
roads,  cannot  avoid  the  payment  of  the  stock 
subscribed  for,  upon  the  ground  that  the 
company  was  not  organized  in  strict  con- 
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formity  to  law.  Mo.  Supreme  Ct.  1852, 
Central  Plank-road  Co.  «.  Clemens,  16  Mo, 
859. 

60.  A  subscriber  to  tbe  certificate  of  associ- 
ation, filed  to  organize  a  bank,  is  liable  for 
the  amoimt  of  the  shares  subscribed  for  by 
him ;  and  payment  may  be  enforced  at  the 
suit  of  a  receiver  of  the  bank,  on  its  becom- 
ing insolvent,  to  satisfy  the  just  demands  of 
creditors  of  the  bank.  The  fact  that  the 
bank  never  chose  a  board  of  directors,  or  did 
any  business  extept  to  contract  debts,  does 
not  alter  the  case.  K  F,  Superior  Ct.  1860, 
Dayton  «.  Borst,  7  Boeiw.  115. 

61  •  If  a  certificate  of  association,  executed 
under  section  16  of  the  Banking  Associations 
Act,  is  abandoned  by  the  association,  and  a 
new  and  difierent  certificate  executed,  and 
the  organization  takes  place  under  the  latter, 
the  association  cannot  hol<l  the  subscribers 
under  the  provisions  of  the  former.  N.  Y.  Ct. 
of  Appeals^  1853,  Burrows  «.  Smith,  10  N.  T. 
(6  Seld.)  550.  Compare  Yalk  v.  Crandall,  1 
Sandf.  Ch.  179. 

62.  Effect  of  not  organizing.  Persons  who 
have  subscribed  for  and  taken  stock  in  a  cor- 
poration do  not  become  copartners  in  con- 
sequence of  an  omission  to  comply  with  the 
requiffltions  of  the  law,  in  the  organization 
of  the  corporation  by  which  its  proceedings 
are  rendered  void,  so  as  to  give  validity  to 
acts  of  some  members  in  disposing  of  the 
property,  as  against  the  other  members.  The 
personal  liability  of  members  of  a  copart- 
nership is  inconedstent  with  the  character  and 
nature  of  a  corporation.  And  the  members 
of  a  corporation  cannot  be  made  subject  to 
the  liabilities  of  partners  in  the  absence  of 
all  statutory  provision  imposing  such  liabili- 
ties. Mom.  Supreme  Ct.  1851,  Fay  «.  Noble, 
7  Cueh.  188. 

63.  Tbo  invalidity  or  Irregnlarity  of  one 
subscription  to  the  stock  of  a  corporation 
does  not  affect  the  validity  of  the  organiza- 
tion so  as  to  entitle  another  subscriber  to  re- 
fuse to  pay  his  own,  regular,  subscription. 
An  objection  which  a  subscriber  may  have 
to  the  sufficiency  of  other  subscriptions  than 
his  own,  should  be  taken  before  the  Com- 
missioners  for  opening  the  books.  Conn.  Su^ 
preme  Ct.  1860,  Litchfield  Bank  t.  Church,  29 

Conn.  187. 

64.  Sobseriptlon  for  convertible  stock. 
A  corporation  in  the  habit  of  issuing  stock 
in  two  forms,  issued  to  a  creditor,  stock  in 


the  form  which  had  the  lower  market  value, 
upon  an  agreement  that  it  niight  be  converted 
into  the  other  form,  but  subsequently  refused 
to  convert  it.  Heldy  that  the  creditor  could 
not  therefore  rescind  the  exchange  of  his  de- 
mond  for  the  stock.  The  exchange  was  ex- 
ecuted, and  for  a  breach  of  the  promise  to 
convert  the  stock,  he  must  look  to  his  agree* 
ment.  N.  F.  Superior  Ct.  1848,  Lohman  t. 
New  York  &  Erie  R.  R  Co.  2  Sandf.  89. 

65.  Calls  on  stock.  Where  the  president 
and  directors  are  authorized  to  manage  the 
affairs  of  the  company,  an  order  made  by  them 
requiring  payment  of  an  installment  is  valid 
N.  T.  Supreme  Ct.  1808,  Union  Turnpike  Co. 
«.  Jenkins,  1  Cai.  881. 

66.  Where  a  subscription  for  stock  was 
not  payable  until  called  for  by  resolution  of 
the  directors, — Held^  that  the  company  could 
not  set  off  the  amount  of  the  subscriptioiL 
against  a  debt  due  from  them,  without  proof 
of  such  a  resolution.  N.  T.  Com.  PL  1865, 
Bouton  V.  Dry  Dock  &c  Stage  Co.  4  E.  D. 
Smith,  420. 

67.  Where  the  power  to  require  paymoit 
from  the  stockholders  is  vested  in  a  board  of 
directors,  an  action  will  not  lie*to  recover  in- 
stallments, unless  all  the  prerequisites  of  the 
charter  have  been  complied  with.  lU,  ^ 
preme  Ct.  1851,Banet  «.  Alton  &  Sangamon 
R.  R  Co.  18  m.  504. 

68.  That  several  installments  maybe  called 
for  by  one  vote  to  be  payable  at  different  times, 
—see  Rutland  &c.  R.  R.  Co.  v.  Thrall,  85  VL 
586. 

69.  A  call  upon  subscribers  for  stock  **  to 
pay  an  installment  of  ten  per  cent,  everr 
thirty  daya,*^ — Held,  sufficient  to  prove  a  call 
for  such  mstallment  in  thirty  days  from  tbe 
publication  of  the.  calL  Ind.  Supreme  Ct. 
1861,  Heaston  t,  Cincinnati  &  Fort  Wayne 
R.  R  Co.  16  Jnd.  275. 

70.  Under  the  provisions  of  the  Pennsylva- 
nia general  railroad  act  of  Febmary,  1849, 
an  original  subscriber  to  the  capital  stock  of 
a  railroad  company,  Is  held  liable  for  the 
amount  remaining  unpaid,  after  a  transfer  to 
another,  whether  the  transfer  be  made  in  good 
faith  or  not  Pa.  Supreme  Ct,  4857,  Pitts- 
burgh &c.  R  R.  Co.  if.  Clark,  29  Pa,  St,  146. 

71.  A  railroad  company  authorized  by  its 
charter  to  collect  installments  of  stock  at 
such  times  as  may  be  required  by  the  presi- 
dent  and  directors,  may  make  contracts  for 
t^e  payment  of  stock,  subject  to  conditiona 
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as  to  the  calls  for  iostallinente.  Without 
thia  light,  not  meiely  the  condition  as  to  the 
payment,  but  the  whole  contract  would  be 
void.  Mis$,  Ct,  ofSrron^  1856,  Roberts  t>.  Mo- 
bile ^  Ohio  B.  R  Co.  82  Miss.  (8  George,) 
873. 

72.  Limit  of  liability.  In  the  case  of  a 
corporation  created  for  the  private  benefit  of 
its  projectors,  and  not  for  any  public  object, 
no  contract  to  pay  for  its  stock  any  further 
sum  than  that  required  upon  the  original 
subscription,  is  to  be  implied  from  such  sub- 
scription, or  from  taking  certificates  of  stock 
stating  the  further  payments  to  which  the 
•stock  might  be  sub|}ected  by  order  of  the  di- 
rectors. The  effect  of  such  certificate  is  to 
give  the  hold^  a  title  conditional  upon  his 
making  further  payments,  if  called,  but  leares 
such  payment  optional  with  him.  N,  T.  Ctof 
Appeals,  1862,  Seymour  «.  Sturgess,  26  N.  T. 
134.  See  also,  Gillan  v.  Morrison,  1  De  Gex 
&  8,  421 ;  11  Jur.  861. 

73.  Mode  of  payment.  An  agreement  to 
take  stock  in  a  railroad  company,  and  pay 
in  the  stock  of  a  canal  company,  and  an  of- 
fer of  the  canal  stock,  will  not  make  the 
party  liable  to  pay  money.  Md,  Ct.  of  Ap- 
peals, 1847,  Swatara  R.  R.  Co.  v.  Brune,  6 

74.  Liability  to  creditors.  In  the  pro- 
yision  of  the  Massachusetts  statute  of  1821, 
ch.  28, — that  any  member  of  manufacturiDg 
corporations  shall  be  liable,  in  his  indiyidual 
capacity,  for  all  debts  contracted  during  the 
time  of  his  continuing  a  member  of  such  cor- 
poration,— ^the  words  *^  debts  contracted  "  do 
not  mean  ezclusiyely  such  debts  as  are  pay- 
able in  mbney,  ex  eantfactUy  but  include  all 
legal  liabilities  incurred  by  the  corporation, 
and  which,  when  fixed  by  a  judgment,  award 
or  othenrise,  are  debts  of  the  corporation. 
To  construe  the  words  so  strictly  as  to  include 
only  contracts,  would  be  to  defeat  the  object 
of  the  statute,  which  is  remedial  in  its  pur- 
pose. [21  Pick.  455 ;  8  Mete.  622.]  U.  8. 
Ovre.  Ct.  (Mass.)  1848,  Carver  «.  Braintree 
Mfg.  Co.  2  Story  C.  Ct.  482. 

Consult,  also,  Indiyidual  liabilitt. 

76.  "Bebt.^  The  obligation  of  tiie  sub- 
scriber to  pay  such  sums  as  may  be  required 
from  himself  and  others  from  time  to  time, 
not  exceeding  a  certain  limit,  is  not,  while 
the  amount  needed  by  the  company  remains 
uncertain,  '^  a  debt  payable  on  a  contingency," 
within  the  meaning  of  the  Bankrupt  act  de- 


fining what  debts  are  provable.  JSxeh.  1851, 
South  Stafibrdshire  Railway  Co.  «.  Bumside, 
5  Exeh.  129 ;  6  JSIng.  Bailw.  Cos.  611 ;  20  Zov 
J.  N.  3.  Ewk.  120. 

II.  Conditions. 

76.  The  aet  of  the  president  of  an  incor- 
porated company,  in  accepting  conditional 
subscriptions,  is  binding  on  the  company. 
Pa.  Supreme  Ct.  1861,  Pittsburgh  &  Con- 
i^ellsville  R.  R  Co.  c.  Stewart,  41  Pa.  8t.  54. 

77.  THiat  are  conditions.  A  clause  of  a 
subscription  prescribing  a  penalty  differing 
fix>m  that  designated  in  the  charter,  will  be 
viewed  either  as  nugatory  or  as  superadding 
a  penalty  to  that  stipulated  by  the  charter, 
and  will  not  be  interpreted  into  a  condition 
for  the  benefit  of  the  subscriber.  Fla.  Su- 
preme Ct.  1857,  Eirksey  v.  Florida  &  Georgia 
Plankroad  Co.  7  Fla.  28. 

78.  A  proviso  annexed  to  a  subscription 
for  railroad  stock,  that  the  road  be  put  un-  • 
der  contract  within  a  year,  and  no  install- 
ments be  called  for  till  it  is  put  under  con- 
tract with  conditions  to  secure  its  building 
within  twenty  months  from  the  time  of  the 
contract,  constitutes  a  condition  precedent; 
and  the  completion  of  the  road  before  install- 
ments were  called  for  is  not  a  substantial 
compliance,  at  least  if  it  does  not  appear  that 
the  road  could  have  been  sooner  built  In 
such  a  case  the  subscriber  is  not  held  to  have 
waived  the  condition  by  not  notifying  the 
company  of  his  intention  to  insist  on  it.  Iowa 
Supreme  Ct.  1864,  Burlington  &  Missouri 
River  R.  R  Co.  v.  Boestler,  15  Iowa,  655. 

79.  A  stipulation  by  which  a  committee 
was  appointed  ^*  to  see  that  the  stipulations 
are  and  will  be  complied  with,  before  the 
subscriptions  are  paid," — Edd,  not  to  make 
the  action  of  the  committee  a  condition  pre- 
cedent to  a  recovery  of  the  price  of  the 
stock.    Shaffiier  v.  Jefi&ies,  18  Mo.  512. 

80.  Setting  opposite  one^s  subscription  the 
words  "  to  be  expended  between  the  C.  river 
and  the  cast  line  of  the  State,"  is  not  a  con- 
dition precedent  to  the  becoming  a  stock- 
holder ;  but  if  it  were,  it  is  waived  by  the 
subscriber  becoming  a  director,  and  acting 
as  such.  Conn.  Supreme  Ct,  1862,  Lane  v, 
Brainerd,  80  Conn.  565. 

81.  What  conditions  are  lllegaL  Under 
a  charter  authorizing  absolute  subscriptions 
for  stock  in  a  corporation,  for  the  construc- 
tion of  a  public  highway,  subscriptions,  con- 
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ditioned  on  the  adoption  of  a  particnlar 
locality  or  terminus,  are  void  as  against  public 
policy.  N,  Y,  Supreme  Ct.  1841,  Butternuts 
&  Oxford  Turnpike  Co. «.  North,  1  BUly  518; 
K  Y.  Ct  of  Appeals,  1857,  Fort  Edward  &c. 
Plankroad  Co.  u.  Payne,  15  K  Y.  583 ;  Pa. 
Supreme  Ct  1840,  Cumberland  Valley  R.  R 
Co.  «.  Raab,  0  Watte,  458. 

To  the  contrary,  TFw.  Supreme  Ct  1860, 
Racine  &c.  Bank  «.  Ayres,  13  Wie.  513. 

82.  Conditions  attached  to  subscriptions 
to  stock  of  a  railroad  company  by  the  com- 
missioners  appointed  to  receive  them  made 
preparatory  to  .the  procurement  of  a  charter, 
are  nugatory.  The  commissionerB  are  agents 
with  Umited  powers,  incapable  of  ofiEering 
any  ofcher  terms  to  a  subscriber  than  those 
prescribed  by  the  legislature.  Pa,  Supreme 
Ct,  1864,  Bedford  R.  R.  Co.  t.  Bowser,  48  Pa, 
St  39.  To  similar  effect,  Babington  e.  Pitts- 
burgh R.  R  &c.  Co.  84  Id,  858;  Pittsburgh 
•  &C.  R  R  Co.  V.  Biggar,  84  Id,  455. 

88.  Contra.  A  subscription  for  stock,  on 
the  condition,  expressed  in  writing,  that  the 
load  shall  be  permanently  located  on  a  speci- 
fied line,  makes  that  location  and  per- 
manency in  it,  conditions  precedent.*    Ind. 


*  Where  a  lubicrlptloii  was  made  for  a  given  number  of 
shares  of  stock  in  a  railroad  company,  payable  at  such  times 
and  in  such  installments  as  the  dbrectors  might  prescribe, 
provided  the  road  should  be  "permanently  located'*  on  a 
given  route,  and  that  a  "ft*d|^t  bouse  and  depot  be  built*'  at 
a  point  named, — Ifeld^  1.  That  upon  the  permanent  location 
of  the  road,  according  to 'the  terms  proposed,  and  the  ac- 
ceptance of  the  subscription,  the  latter  became  absolute. 
Sl  That  the  provision  in  relation  to  the  erection  of  thebulld- 
ii^  was  a  stipulation  merely,  and  its  performance  not  a 
condition  precedent  to  the  right  to  collect  the  amount  of  the 
subscription.  OMo  Supreme  Ct,  1804,  Chamberlain  «. 
PainesvlUe  ft  Hudson  B.  R.  Co.  15  Ohio  St.  225 ;  Ashtabula 
A  New  Lisbon  R.  R.  Co.  «.  Smith,  16  Ohio  St.  8S8. 

A  person  subscribed  for  shares  in  the  stock  of  a  railroad 
company,  on  the  express  condition  that  the  company  should 
locate  and  construct  their  railroad  along  a  specified  route, 
and  having  paid  one  installment  and  part  of  the  secondt 
delayed  the  payment  of  the  balance,  as  the  calls  were  made, 
until  the  company,  before  the  road  was  constructed  along 
the  route  mentioned,  suspended  operations;  after  which 
payment  was  refused  on  the  ground  that  though  the  road 
had  been  located  by  the  company,  they  had  not  conHtntcl' 
td  it,  according  to  the  condition  in  the  subscription.  In  an 
action  fur  the  sub6crlptlons,<i^^e/d,  that  the  promise  of 
subscription  being  precedent  to  that  of  construction  upon 
the  part  of  the  company,  the  defendant  could  not  Imdst 
upon  performance  by  the  railroad  company  while  he  refused 
performance  <m  his  part;  and  that  the  road  having  been 
located  as  stipulated,  and  completed  so  far  as  the  means  of 
the  company  would  allow,  it  was  a  compliance  with  the 
condition,  and  that  the  plalntiffli  were  entitled  to  recover. 
Pa.  Supreme  Ct.  1861,  BfiUer  «.  Pittsburgh  k  ConnellsvOle 
R.  R.  Co.  40  Pa.  St,  287. 

The  condition  in  the  contract  of  subscription  was  not  a 
conditioa  precedent,  and  did  not  require  the  completion  of 


Supreme  Ct  1858,  Eyansville  Ac.  R  R  Co. 
1^.  Shearer,  10  Ind,  244 ;  Jewett «.  Lawrence- 
burgh  &c.  R  R  Go.  Id,  589.  To  very  similar 
effect,  Fla,  Supreme  Ct  1859,  Martin  «.  Pen- 
sacola  &c.  R  R  Co.  8  Flo.  870.  And  see. 
New  Albany  R  R  Co.  v.  McCormick,  10  Ind, 
499. 

84*  A  condition  in  a  railroad  sabeciiption 
that  the  road  shall  be  located  within  a  cer- 
tain distance  of  a  town,  is  satisfied  only  by 
an  actual  construction  and  use  within  that 
distance.  Ind,  Supreme  Ct,  1858,  Jewett  «. 
Lawrenceburgh  &c.  R  R  Co.  10  Ind.  589. 
Compare  North  Missouri  R  R  Co.  v,  Wink- 
ler, 29  Mo,  818;  O'Neal  «.  King,  8  Jene^ 
Law,  517 ;  Chapman  v.  Mad  Riyer  &  Lake 
Erie  Railw.  Co.  6  Ohio  St,  119. 

85.  niegallty  cured  by  performanee.  A 
conditional  subscription  to  stock  is  a  con- 
tinuing offer,  and  becomes  final  and  absolute 
when  accepted.  Hence,  all  contracts  for 
stock  in  consideration  of  a  particular  loca- 
tion, when  complied  with  by  the  company, 
are  as  binding  on  both  parties  aa  if  the  con- 
tract had  been  absolute  and  nnoonditioDal; 
for  howerer  adyerse  to  public  policy  sudi 
conditions  prior  to  the  formation  of  the  cor- 
poration, the  location  and  construction  of  the 
road  is  the  proyince  and  duty  of  the  presi- 
dent and  directors,  and  a  contract  ma^  l^ 
them  in  execution  of  their  corporate  powen 
must  be  presumed  to  be  made  in  promotian 
of  the  public  interest,  unless  shown  to  the 
contrary.  Md,  Ct,  of  Appeals,  1866,  Taggait 
9,  Western  Maryland  R  R  Co.  24  Md,  563. 
Compare  Pittsburgh  &c.  R  R  Co.  v.  Flmn- 
mer,  87  Pa,  St.  418. 

80.  A  promise  to  take  a  certain  amount 
of  stock  in  a  proposed  road  company,  pro- 
yided  a  certain  route  is  adopted,  rests  on 
sufficient  consideration  and  is  yalid.*  Fa. 
Supreme  Ct,  1856,  Rhey  «.  Ebensbuig  &t. 
Plank-road  Co.  27  Pa,  St.  261 ;  1840,  Cum- 
berland Valley  R  R  Co.  «.  Raab,  9  WatU, 

458. 
87.  What  are  legal.    A  subscription  for 

stock  in  a  railroad,  made  upon  the  condition 

that  it  shall  not  be  payable  until  needed  for 

the  road  before  payment  could  be  required,  but  aJy  that, 
when  located  and  constructed  It  should  ooeupj  the  itnls 
designated,  the  undertakinf  bdag,  oo  the  pan  of  thtsiib- 
scriber,  to  pay  as  calls  should  be  made  by  the  dlnclcn,aDd 
on  the  part  of  the  company  to  locate  as  stipulated,  aod  to 
construct  as  fast  as  their  means  would  allow.    Ih. 

*That  a  wager  on  the  tbne  when  a  railroad  sboald  be 
built,  is  net  contrary  to  public  policy  as  tending  tpinflneacs 
subscripUcns  to  the  stock,— see  Beadica*.  Bless, 2T  /ttSML 
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the  construction  of  a  certain  portion  of  the 
load,  and  that  the  amount  paid  shall  be  ap- 
plied solely  to  such  construction,  is  not  ip- 
valid,  as  ag^ainst  public  policy.  TFm.  Su- 
pr€nM  Ct  1860,  Milwaukee  &c  R.  R.  Go.  o. 
Field,  13  WU,  840. 

88.  Interest.  A  stipulation  for  the  pay- 
ment of  interest  on  the  amount  paid  in  on 
a  stock  subscription  in  a  railroad  company, 
until  the  declaration  of  a  dividend,  does  not 
invalidate  the  subscriptions.*  Wis.  Supreme 
Ct.  1860,  Racine  &c.  Bank  f>,  Ayers,  12  Fm. 
513.  Compare  Rutland  &c.  R.  R.  Co.  o. 
Thrall,  35  Vt  586. 

89.  In  an  action  against  a  subscriber  to 
the  stock  of  an  incorporated  company  to  re- 
cover assessments  upon  his  shares,  the  defend- 
ant, who  has  signed  a  recommendation,  con- 
tained in  the  subscription  paper,  that  interest 
be  paid  to  stockholders  on  payments  for 
stock,  cannot  resist  payment  of  his  subscrip- 
tion on  the  ground  that  such  interest  has 
been  paid.  Mau.  Supreme  Ct,  1866,  Agri- 
cultural Branch  R  R  Co.  «.  Winchester,  18 
AUeUj  29. 

90.  A  form  was  prescribed  by  the  charter 
of  a  railroad  company  in  which  subscriptions 
to  stock  should  be  taken,  and  it  was  further 
provided  that  the  company  should  have  all 
the  powers  incident  to  a  corporation  at  com- 
mon law.  A  subscription  followed  the  lan- 
g^uage  of  the  form  and  contained  additional 
stipulations,  not  inconsistent  with  those  pre- 
scribed by  the  form,  which  would  have  been 
competent  at  common  law  for  the  parties  to 
make.  Udd,  that  the  subscription  was  valid. 
Ind,  Supreme  Ct.  1856,  Fisher  v,  Evansville  & 
Crawfordaville  R  R  Co.  7  Ind.  407. 

91.  Stock  promised  to  bondholders.    An 

arrangement  made  by  defendants  by  their 
public  proposals  for  a  loan,  by  which  sub- 
scribers to  the  loan  had  the  privilege  of  be- 
coming shareholders,  with  a  condition  that  if 
they  did  not  advance  all  the  installments  of 
the  loan,  according  to  the  terms  of  their  sub- 
scription, they  should  not  be  entitied  to 
shares, — Ileldj  not  illegal  on  the  ground  that 

f  Where  a  railroad  company  reodred  lubierlpdoDf  to  Ita 
■tock  on  a  guarantee  that  they  would  pay  Interest  on  stock 
**a8  toon  aa  paid,"  until  the  road  was  finished,— JETeM,  that 
interest  did  not  accrue  until  the  stock  was  fully  paid ;  and 
that  a  subscriber,  who  had  paid  but  a  small  portion  ef  the 
calls,  eoold  not,  in  a  suit  against  him  for  the  balance,  set  up 
the  noo-payment  of  interest  on  his  stock  by  the  company  as 
a  breach  of  condition.  Pa.  Suprtme  CL  1801,  Miller  «. 
HtUburgh  k  ConnellsviUe  R.  R.  Oa  40  i\i.  5&  287. 


it  gave  an  unlimited  option  to  subscribers  to 
take  stock  at  any  time  they  might  choose ; 
but  that  it  only  gave  the  option  until  the 
fuU  payment  of  installments.  The  conditions 
of  such  a  subscription  having  been  fully  per- 
formed, the  subscriber  acquired  a  right  to 
scrip  for  the  stock,  and  the  defendants  were 
bound  to  deliver  to  him  the  scrip  on  his 
demand.  K  T.  Superior  Ct,  1861,  Van 
Allen  «.  Illinois  Central  R  R  Co.  7  Boew. 
515. 

92.  Condition  as  to  amount  of  stock. 
Where  a  subscription  to  the  capital  stock  of 
a  corporation  is  made  upon  condition  that 
the  company  shall  not  be  organized,  or  shall 
not  enter  upon  the  principal  object  of  its 
organization,  until  a  given  amount  of  its 
stock  shall  be  subscribed,  such  condition  is  a 
condition  precedent,  and  the  company  will 
not  be  authorized  to  enforce  the  collection  of 
such  subscription  until  the  conditions  are 
complied  with  on  its  part*  Me.  Supreme 
Ct.  1855,  Penobscot  &  Kennebec  R  R.  Co.  v. 
Dunn,  80  Me.  1(4  Heat\)  587 ;  a  P.  Pa.  Sur 
preme  Ct.  1857,  Philadelphia  &  West  Chester 
R  R  Co.  e.  Hickman,  28  Pa.  St.  818. 

93  •  Where  the  charter  of  a  railroad  cor- 
poration provided  that  the  construction  of 
the  railway  should  not  be  begun,  until  three 
fourths  of  the  estimated  cost  was  subscribed 
for  by  responsible  persons^— JE&2i)  that  the 
corporation  need  not  show  a   compliance 


*  A  railroad  corporation  voted  to  issue  a  certain  number 
of  additional  shares,  and  to  allow  each  stockholder  to  take 
one  new  share  for  every  two  shares  already  held  by  him, 
provided  he  should  by  a  certain  day  subscribe  therefor,  and 
p^  a  part  of  the  price,  and  give  notes  for  the  remainder. 
ffeldf  that  there  was  no  implied  oondltlon,  that  the  whole 
number  of  the  new  shares  should  be  issaed,  and  that  the 
failure  of  the  corporation  to  Issue  that  number  was  no 
ground  for  maintaining  an  action  by  a  stockholder  to  re- 
cover back  money  so  paid  by  him,  nor  for  defeating  aa 
action  on  notes  so  given  by  him.  Mom.  Supreme  CL  18M, 
Nutter  V,  Lexington  A  West  Cambridge  R.  R.  Co.  6  (Troy, 
80. 

Where  a  contract  was  made  **  to  take  and  fill "  a  certain 
number  of  shares  in  the  capital  stock  of  a  railroad  corpora- 
tion established  in  Bfialne,  which  by  its  charter  was  to  con- 
sist of  not  less  than  four  thousand  mxr  more  than  ten  thoiH 
sand  shares,  npcm  the  condition  that  **  the  corporation  may 
organize  when  four  thousand  shares  have  been  subscribed, 
but  no  contract  for  the  building  and  completing  the  road 
shall  be  entered  Into  until  seven  thousand  shares  have  been 
subscribed,"— /7M(i,  tLai  the  subscriber  was  liable  after 
four  thousand  shares  had  been  subscribed  and  the  corpora- 
tion organiied,  althou^  the  maximnm  number  of  shares  aa 
fixed  by  the  charter  had  not  been  taken,  it  appearing  that 
no  contract  for  building  the  road  waa  made  unUl  after  more 
than  seven  thousand  shares  were  subscribed.  Mate.  Su- 
preme Ct.  1858,  Penobscot  A  Kennebec  IL IL  Co. «.  Bartlett, 
lS(?r0y,Mi. 
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-mih.  this  provision  in  order  to  maintain  an 
action  against  a  subecriber  for  an  assessment 
upon  the  stock.  M&,  Supreme  OU  1856, 
Penobscot  R  R.  Co.  v.  White,  41  Me.  512. 
Compare  Watte  «:  Salter,  10  0.  R  477 ;  13 
Eng.  L.  A  Eq,  482. 

94.  Where  a  party  subscribes  to  the  capi- 
tal stock  of  a  corporation,  upon  condition 
that  a  certain  number  of  shares  shall  be  sub- 
scribed for,  it  is  not  competent  for  him  to 
introduce  eyidence  to  show  that  number  has 
hot  been  subscribed  for  by  persona  pecuni- 
arily responsible,  unless  it  appears  that  the 
corporation  has  acted  in  bad  faith.  Me. 
/^tpreme  Ct,  1856,  Penobscot  Bailroad  Co.  t. 
White,  41  Me.  512. 

95*  Constmction  contracts*  In  an  action 
for  asubscription  to  railroad  stock  which  con- 
tained the  condition,  that  the  company 
would  ^*  put  the  said  road  under  contract  in 
one  year  &om  Sept.  1,  1853,  with  condition 
to  be  built"  to  a  certain  town  "  within  twenty 
months  from  the  time  of  letting  such  con- 
tract,"— £2<?2(Z,that  this  was  &  condition  pre- 
cedent, and  that  a  completion  of  the  road  upon 
the  first  day  of  September,  1858,  without  let- 
ting the  contract  within  the  time  limited,  or 
with  the  conditions  stipulated,  was  not  a 
sufllcient  compliance  therewith  to  entitle 
plaintiff  to  recover.  Iowa  Supreme  Ct,  1864, 
Burlington  &c.  R.  R.  Co.  i>.  Boestler,  15  l&wa^ 
555. 

96.  Repayment  on  abandonment.  If  the 
directors  in  a  provisional  organization,  in 
order  to  induce  subscriptions,  make  it  a  port 
of  the  contract  of  subscription  that  in  the 
event  of  no  charter  being  obtained,  the  entire 
deposit  shall  be  repaid  without  deduction, 
they  are  bound  thereby,  notwithstanding  the 
subscriber's  agreement  also  authorized  the 
directors  to  expend  money  in  the  mode  they 
did.  Q.  B,  1854,  Mowatt  v.  Londesborough, 
25  J%.  X.  <fc^7.25;  3  ^«. <fi P.  367 ;  28  Xotr 
/.  JV:  8.  q,  B.  177  ;  C.  P.  1852,  Ward  «.  The 
Same,  12  C.  B.  252 ;  22  Eng,  L,  dk  Eq.  402. 

97,  The  declarations  of  the  president  of  a 
plank -road  company,  relative  to  the  manner 
in  which  the  money  subscribed  for  the  road 
should  be  appropriated,  are  not  admissible 
evidence  for  a  delinquent  subscriber  for  stock, 
when  it  is  not  shown  that  such  declarations 
influenced  the  defendant's  subscription,  or 
that  they  were  made  while  the  declarant  was 
acting  as  the  agent  of  the  company  in  re- 
ceiving subscriptions  for  stock.    Ala.  Su- 


preme Ct  1857,  Smith  «.  Tallaaaee  Branch 
of  Central  Plank-road  Co.  80  Ala.  If,  S.  650. 
^  98.  The  aooeptanoe  of  a  part  payment,  bj 
the  company,  of  a  subecription  made  upon 
other  conditions  than  those  named  in  the 
article  of  incoiporation,  is  a  sufficient  ooa- 
currenoe  in  the  condition  to  cteate  mu- 
tuality. See  Nichols  «.  Burlington  &cl  Co. 
4  QreeMy  42. 

99.  Waiver  of  eandition*  The  giving  of 
absolute  notes  for  the  amount  of  a  sab- 
scription  does  not  of  itself  amount  to  a 
waiver  of  the  maker's  right  to  have  the  road 
located  as  he  had  stipulated,  before  payment 
of  the  notes  can  be  compelled.  2nd.  Supreme 
Ct.  1862,  Parker  «.  Thomas,  19  Ind  213. 
But  compare  Keller  v.  Johnson,  11  Ind.  887; 
O'Donald  v.  EvansviUe  &c.  R  R  Co.  14  A 
250;  Taylorv.  Fletcher,  15 /d.  80. 

100«  Although  a  subscription  paper  is  ex^ 
pressed  to  be  upon  the  condition  that  a  spe- 
cific sum  shall  be  raised,  yet,  if  a  subscriber 
co-operates  in  prosecuting  the  enteipriaei,  and 
incurring  liabUitieB  with  knowledge  that  the 
full  amount  has  not  been  subscribed,  these 
acte  operate  as  a  waiver  of  the  condition. 
N.  T.  Supreme  Ct.  1865,  Hutchins  v.  Smith, 
46  Bab.  285;  1859,  Reformed  Frotestaiit 
Dutch  Church  v.  Brown,  17  Bbw.  Fr.  287. 
Compare  Wilmington  &c  R.  R  Co.  «.  Rob- 
eson, 5  Ired.  Law^  801. 

101.  Parol  evidence  is  not  admianble  to 
show  that  an  instrument,  containing,  an  its 
face,  an  absolute  pronuse  for  a  subscription 
to  stock  in  a  corporation,  is  conditionsL 
Ind,  Supreme  Ct.  1855,  Maditon  &  Indian- 
apolis Plankroad  Co.  ».  Stevens,  6  Ind.  879; 
N.  C.  Supreme  Ct.  1857,  North  Carolina  K 
JX.  Co.  0.  Leach,  4  J(mea^  Law^  840 ;  Me.  Su- 
preme Ct.  1852,  Kennebec  &  Portland  R  R 
Co.  €.  Waters,  34  Me.  860 ;  Flo.  Supreme  CL 
1860,  Johnson  e.  PensacoU  &  Geoi^gia  R  R 
Co.  9  Flo,  (1  GM.)  299;  &  P.  Cunning- 
ham e.  Edgefield  ^kc  R  R  Co.  3  Eead^ 
{Tenn.)  28;  Thigpen  v.  Miss.  Central  R  R 
32  Miei.  348. 

Otherwise  of  a  subscription  made  by  pot- 
ting the  name  on  a  blank  sheet  of  paper,  and 
subsequently  transferred  to  the  subscription 
books  of  the  company,  without  any  fiiriher 
authority.  Tonica  &c.  R  R  Co.  e.  Stein,  21 
i7Z.  96. 

102.  Evidence  of  perfomumee.  That  a 
stipluation  in  a  subscription  that  an  order  of 
the  board  of  directors  shall  be  accepted  as 
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evidence  of  a  required  location  haying  been 
made,  does  not  preclnde  other  evidence  of 
the  fact, — see  Mooie  v.  New  Albany  Ac.  Oo. 
15  Ind,  78. 

III.  Fraud. 

103.  Fraud  vitiates  snbscrtptioii*  An  al- 
lottee of  Bharea  in  a  projected  railway  com- 
pany, who  has  paid  his  deposit  and  executed 
the  usual  subscriber's  deed,  may  recover  back 
the  deposit,  in  an  action  for  money  had  and 
received,  if  the  scheme  fails,  and  he  can  show 
that  h  3  was  induced  by  fraud  to  sign  the  deed. 
EiKh.  1848,  Atkinson  e.  Pocock,  12  Jur,  60; 
17  Law  J.NiS.W;  8.  P.  Wontner  t.  Shairp, 
4  0,  B.  404 ;  Jarrett «.  Kennedy,  6  Id!  819. 

104.  Where  the  governor  of  the  State  was 
authorized  to  subscribe  for  stock,  on  behalf 
of  the  State,  in  an  incorporated  company, 
upon  notification  in  writing,  that  the  indi- 
vidual subscribers  had  paid  into  the  treasury 
of  the  company  ten  per  cent,  of  their  stock, 
— Heldy  that  the  State  was  not  bound  by  the 
smbscription  made  on  its  behalf,  if  the  money 
were  not  paid,  and  the  subscription  obtained 
by  a  false  certificate.  Tenn,  Bupreme  Ot. 
1842,  State  «.  Jefferson  Turnpike  Go.  8 
Humph,  805. 

105*  A  subscriber  for  stock,  when  sued 
therefor,  may  show  in  defence  that  the  agent 
of  the  company  for  procuring  subscriptions 
made  representations  to  him,  in  addition  to 
the  statement  put  forth  by  the  company,  which 
were  false,  and  that  be  was  thus  by  fraud 
induced  to  subscribe.  A  principal  cannot 
adopt  the  contract  of  his  agent,  and  repu- 
diate the  fraud  by  which  it  was  procured. 
Va,  Ct  of  AppedU^  1851,  Crump  «.  United 
States  Mining  Go.  7  GraU,  852;  La,  Bwpreme 
Ct.  1861,  New  Orleans,  Opelousos  &  Great 
Western  R.  R.  Co.  9.  WUliams,  1 6  ix».  Ann,  815. 

106.  If  it  be  shown  that  the  defendant 
was  induced  to  subscribe  for  stock  by  rep- 
resentation^ made  by  the  officers  of  the 
corporation  which  were  false  and  fraudulent, 
he  is  not  liable  in  an  action  for  such  sub- 
scription. It  is  therefore  competent  for  the 
defendant  to  prove  the  declarations  of  the 
ofllcers  made  at  the  time  of  the  subscription. 
Ala,  Supreme  Gt,  1857,  Rives  €.  Plankroad  Co. 
80  Ala,  N,  8,  92.  To  similar  effect,  Tex, 
Supreme  Gt,  18^6,  Henderson  v,  R  R.  Go.  17 
Jto.  660;  Miu.  Gt,  of  Errors^  1856,  Hester 
9.  Memphis  &  Charleston  R  R  Co.  82  MIm, 


878;  East  Tenn.  <&c.  R  R.  Go.  «.  Gktmmon, 
5  Sneed^  567.  And  see  Wert  o.  Grawfords- 
ville  &c  Co.  19  Ind.  242. 

107.  Nor  is  he  liable  to  calls  for  the  pur- 
pose of  paying  the  expenses  of  the  com- 
pany, r.  Ghan,  Gt.  1857,  In  re  Royal  British 
Bank,  BrockwelPs  Case,  29  Law  Times,  875. 
But  compare  O^vie  o.  Knox  Ins.  Co.  28 
How.  880. 

108.  A  purchaser  of  bank  stock,  who  was 
induced  to  purchase  through  the  fraudulent 
representations  of  the  agents  of  the  bank,  is 
not  liable  to  the  receiver  of  such  corporation 
for  the  amount  of  his  subscription.  Although 
the  receiver  represent  the  creditors  he  cannot 
enforce  a  claim  which  the  corporation  could 
not  Gonn.  Supreme  Gt  1860,  Litchfield 
Bank  «.  Peck,  29  Gonn,  884.  Compare  Ash- 
mead  «.  Colby,  26  Id.  287. 

Otherwise  where  the  subscriber  was  him- 
self one  of  the  fraudulent  originators  of  the 
undertaking.  Gonn,  Supreme  Ct.  1860,  Litch- 
field Bank  v.  Church,  Id,  29  Gonn.  187. 

109.  Whaf  constitutes  fraud.  In  such 
cases  it  is  not  necessary  that  there  should  be 
indictable  fraud;  it  is  sufficient  to  show 
either  moral  fraud  in  the  defendant,  practised 
either  directly  or  by  his  adopting  the  mis- 
representation of  others,  as  by  his  receiving 
money  knowing  that  it  has  been  paid  in 
consequence  of  such  misrepresentation;  or 
that  a  fraud  has  been  committed  by  an  agent 
of  the  defendant  acting  in  the  course  of  his 
business.  Exeh.  1848,  Atkinson  v.  Pocock, 
12  Jur.  60 ;  17  Law  J.  N.  S.  Exck.  97. 

110.  A  shareholder  in  a  mining  company, 
to  entitle  himself  to  be  relieved  from  his 
subscription,  must  show  that  he  acted  upon 
the  fiilse  representations  of  the  directors,  in 
respect  to  matters  of  fact  material  to  the 
value  of  the  enterprise,  and  not  upon  the 
mere  speculation  of  the  directors,  or  ux>on 
his  own  exaggerated  ideas  of  the  prospective 
success  and  value  of  the  undertaking. 
BoUa  Gt.  1853,  Jennings  v.  Broughton,  19 
Eng.  Law  <ft  Eq.  420 ;  22  Law  J.  N.  S.  Gh. 
585;  17/ttr.  905. 

111.  Prospectuses.  The  directors  of  a 
railway  company,  who  make  representations 
on  behalf  of  the  company,  to  induce  per- 
sons to  subscribe  for  the  stock,  so  far  rep- 
resent the  company,  in  the  transaction,  that 
if  they  induce  such  subscription,  by  a'  sub- 
stantial fraud,  the  contract  will  be  set  aside, 
in  a  court  of  equity.    The. proper  inquiry  in 
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Bach  caee  is,  "  Whether  the  prospectus,  so  is- 
sued, contains  such  representations,  or  such 
suppression  of  existing  facts,  as,  if  the  real 
truth  had  been  stated,  it  is  reasonable  to  be- 
lieve, the  plaintiff  would  not  have  entered 
into  the  contract,  that  is,  that  he  would  not 
have  taken  the  shares  allotted  to  him,  and 
those  which  he  purchased.^'  But  the  omis- 
sion to  state  in  a  prospectus  the  number  of 
shares  taken,  by  the  directors,  or  other  per- 
sons, in  their  interest,  is  no  such  fraud  as  will 
enable  a  subscriber  to  avoid  his '  subscrip- 
tion.* BalU  Ct  1858,  Pulsford  «.  Richards, 
19  Bng.  Law  <fi  Eq.  887;  22  Xato  J.  K  8. 
Ch.  559;  17  Jur,  865.  Compare  Ross  «. 
Estates  Investment  Company,  86  Law  J,  JV. 
A  54. 

112*  An  officer  of  a  corporation  induced 
the  plaintiff  to  subscribe  and  pay  for  stock 
upon  an  agreement  that  he  might  at  his  op- 
tion, take  certain  lands  of  the  company  and 
pay  in  stock;  this  agreement  the  officer 
had  no  authority  to  make,  but  they  both  er- 
roneously supposed  he  had.  'Held,  that  the 
company,  if  they  refused  to  perform  the 
agreement,  were  liable  to  the  subscriber  in 
an  action  to  recover  back  the  money  advanc- 
ed. Such  an  agreement  is  an  entire  contract, 
and,  if  the  company  would  retain  the  money 
the  land  must  be  conveyed,  on  demand,  ac- 
cording to  the  terms  of  the  agreement.  Ohio 
Supreme  Ct  1846,  Weeden  o.  Lake  Erie  & 
Mad  River  R.  R  Co.  X4  Ohio,  568.  But 
compare  Crosaman  o.  Penrose  Ferry  Bridge 
Co.  26  Pa,  8t.  69. 

113.  Contra.  Parol  representations  or 
agreements,  made  at  the  time  of  subscribing 
for  stock  in  a  corporation,  and  inconsistent 
with  the  written  terms  of  the  subscription, 
are  inadmissable,  inoperative,  and  void. 
Vt.  Supreme  Ct,  1852,  Connecticut  &  Pas- 
sumpsicR  R  Co.  «.  Bfdley,  24  Vt.  (1  Deane^) 
465 ;  ^.  H,  Supreme  Ct.  1859,  Piscataqua 
Perry  Co. «.  Jones,  89  i\r.  K  491;  Ala.  Supreme 

*  In  an  acdan  by  an  allottee  of  a  railway  oompany  for 
the  recovery  of  his  deposit,  It  appeared  that  the  company 
Sflsued  a  prospeetds,  which  stated  the  capital  to  consist  of 
60,000  shares  of  a  certain  value,  and  the  plaintiff,  after  hav- 
ing paid  his  deposit  executed  the  Babscriber^s  agreement, 
which  contained  the  osual  terms  as  to  the  disposition  of  the 
deposits.  At  the  time  when  he  executed  the  deed,  the  de- 
posits  upon  the  whole  number  of  shares  allotted  had  not 
been  paid,  which  fact  was  not  eommunieated  to  him.  Jleld^ 
that  as  the  withholding  of  the  above  Csct  did  not  amount  to 
such  a  fraud  as  to  avoid  the  deed,  the  plaintiff  was  not  entitled 
to  recover  back  his  deposit.  Itoeh,  1848,  Vane  «.  Cobbold,  1 
Jtaeli.T99i  11  Law  J.  y. S.  Sboeh.  91  \  1%  Jur, ^ 


Ct.  1857,  Smith  v.  Plank-road  Co.  30  iZo. 
N.S,  650;  Ind. Supreme  Ct.  1858, Johnsons. 
Crawfordsville  R  R.  Co.  11  Ind.  280.  Aiul 
see  Blodgett  o.  Merill,  2   Vt  509. 

Soltdd  of  representations  as  to  the  condi- 
tion of  the  company  and  expenses  of  the 
enterprise,  &c.  Miu.  Ct.  of  Brren,  1857, 
Walker  v.  MobUe  &  Ohio  R.  R  Co.  84  Mim. 
245 ;  Ogilvie  «.  Knox  Ins.  Co.  23  Bint.  U.  8. 
880;  Ind.  Supreme  Ct.  I860,  Andrews «.  Ohio 
&c.  R  R.  Co.  14  Ind.  169. 

So  hdd  of  misrepresentations  as  to  tiie 
amonnt  of  stock  which  had  been  subscribed. 
Ind.  Supreme  Ct.  1860,  Hazdy  c.  Meniwetber, 
14  Ind.  203 ;  1861,  Bish  «.  Bradfoid,  17  hi. 
490 ;  S.  P.  1862,  Brownlee  «.  Ohio  &c  R.  R 
Co.  18  Id.  68 ;  Parker «.  Thomas,  19  IfL  21S; 
lU.  Supreme  Ct.  1863,  Goodrich  e.  Reynolds, 
31  lU.  490. 

So  held  of  representations  as  to  future  pros- 
pects, value,  &c  Ind.  Supreme  Ct,  1860, 
Yawter  «.  Ohio  &  Mississippi  R  R  Co,  U 
Ind.  174;  Hardy  «.  Merri wether,  Id  203; 
JbToM.  Supreme  Ct.  1829,  Salem  Mill  Dam 
Corporation  «.  Ropes,  9  Pick.  187. 

So  held  of  representations  as  to  what  tibe 
company  would  do.  Ind.  Supreme  Ct  1858, 
Johnsons.  Crawfordsville  &c.  R  R  Co.  11  /a^ 
280 ;  Arh.  Supreme  Ct.  1859,  Miasiasippi  te 
R  R.  Co.  t.  Cross,  20  Arh.  443 ;  Ind.  Supremt 
Ct.  1859,  Evansville  <&c.  R  R  Ck». «.  Posey, 
12  Ind.  363 ;  Eakright  v.  Logansport  &c  R 
R  Co.  13  Id  404;  Carlisle  o.  EvansviUe  &c. 
R  R  Co.  Id.  477. 

114.  Parol  declarations  made  byoffioen 
of  a  proposed  company  on  public  occasions, 
if  admissible  at  all  to  invalidate  a  subscrip- 
tion for  stock,  cannot  avail  a  subsciiber  who 
does  not  show  that  such  declarations  amount- 
ed to  fraud  on  the  part  of  the  company,  in- 
ducing error  on  his  own  part  when  he  snb- 
scribed.  La.  Supreme  Ct.  1857,  Yicksboigh 
&C.  Railroad  v.  McKean,  12  La.  Ann.  638; 
Fla.  Supreme  Ct.  1859,  Martin  d.  PensaooU 
&  Georgia  R  R  Co.  8  Flo.  379.  Compare 
Cunningham  o.  Ed^eld,  2  Head^  23. 

11 5.  One  of  the  commissioners  appointed 
by  an  act  incorporating  a  railroad  company 
to  take  subscriptions,  the  board  consisting  of 
five,  has  no  authority  to  give  any  aasuiance 
to  subscribers,  as  to  the  route  which  shall  be 
adopted  by  the  company  in  the  location  of 
their  road.  JV;  C.  Supreme  Ct.  1857,  Korth 
Carolma  R  R  Co.  v.  Leach,  4  Jcnee^  Lax,  340. 

116*  A  subscriber  to  sto(^  has  no  right  to 
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rely  on  the  representations  of  the  soliciting 
agent  as  to  what  the  agreement  to  be  sub- 
scribed to  contains ;  and  therefore  he  cannot 
rely  upon  the  falsity  of  snch  representations, 
as  a  defeoce,  to  a  suit  on  his  subscription. 
Ind.  Supreme  Ct.  1860,  Thomburgh  «.  New- 
castle &  Danyille  R  R.  Co.  14  Ind,  499.  But 
compare  Wert  v.  Crawfordsville  &c,  Co.  19 
Ind.  242. 

117.  That  a  subscription  upon  the  faith  of 
an  agreement  made  with  a  preyious  subscriber 
that  he  would  not  be  required  to  pay  his  sub- 
scription unless  the  road  should  be  built,  is 
void, — see  Lagrange  &c.  Plank-road  Co.  v. 
Mays,  29  Mo.  64. 

118.  Obtaining  charter  by  frand,  A  sub- 
scriber to  the  stock  of  a  corporation  when 
estopped  from  showing  charter  was  obtained 
by  fraud.    Smith  e.  Heidecker,  89  Jdo.  157. 

119.  Colorable  subscriptions*  Where  a 
general  statute  provided  that  the  goyemor 
of  the  State  might  subscribe  for  one- half  of 
the  stock  of  any  railroad  to  be  constructed 
therein,  upon  the  directors  certifying  that 
the  stock  of  individual  subscribers  was  well 
secured,  and  that  ten  per  cent,  upon  such 
amount  had  been  paid  in, — Meldy  that  it  was 
not  a  compliance  with  such  requisition  for 
the  stockholders  to  hand  in  ten  per  cent 
of  their  subscriptions  to  the  company^s  treas- 
urer and  immediately  receive  it  back,  on 
giving  a  receipt  therefor,  but  under  an  obli- 
gation to  do  so  much  work  upon  the  road ; 
although  the  charter  provided  that  stock 
might  be  paid  for  in  work,  and  the  stock- 
holders are  directors  and  contractors.  But, 
if  such  acts  be  done  without  intentional 
fraud,  and  the  State  directors  affirm  them, 
the  State  will  be  bound  by  its  subscription. 
Tenn.  Supreme  Ct  1842,  State  v.  Jelferson 
Turnpike  Co.  8  Humph,  805. 

120.  A  colorable  subscription  to  stock  in 
an  incorporated  company  by  a  person  of  in- 
fluence, shown  to  the  defendant  to  induce 
him  to  subscribe,  does  not  avoid  his  subscrip- 
tion, unless,  relying  on  it,  he  was  thereby  in- 
duced to  subscribe.  JfiM.  Ct.  of  ErroTBy 
1857,  Walker  9.  Mobile  &  Ohio  R.  R.  Co.  84 
M'm.  245. 

121*  That  the  objection  that  part  of  the 
subscriptions  were  fictitious  is  waived  by  the 
deceived  subscriber  if  he  subsequently  ac- 
cepts the  charter,  and  by  hia  own  act  puts  it 
into  operation,— see  Centre  &c.  Turnpike  Co. 
V.  M*Conaby,  16  Berg.  A  R  140. 


122.  Favoritism.  An  individual  sued 
upon  a  stoclL  subscription  cannot  set  up,  as  a 
defence  to  the  action,  that  by  means  of  a 
frtiudulent  agreement  with  the  directors  of 
the  company  other  subscribers  were  allowed 
to  obtain  their  stock  upon  more  favorable 
terms.  Such  an  arrangement  is  a  nullity,  and 
of  no  avail  to  the  parties  in  whose  behalf  it 
was  made.  Ind.  Supreme  Ct  1859,  Anderson 
«.  Newcastle  &  Richmond  R  R.  Co.  12  Ind. 
376. 

123«  The  conmiissionersmay  subscribe  for 
and  award  stock  to  themselves  [1  Johns.  Ch, 
18] ;  but  a  subscription  by  one  in  his  own 
name,  on  a  secret  trust  for  another,  would  be 
a  fraud  upon  the  commissioners.  *  If.  T. 
Chancery^  1888,  Walker  «.  Devereaux,  4  Paige^ 
229. 

124.  Agreements  secretly  made,  with 
subscribers  for  stock  in  a  company,  that  their 
subscriptions  shall  be  merely  colorable,  or 
dischargeable  on  part  payment,  are  a  firaud 
upon  other  subscribers,  and  the  subscriptions 
should  be  enforced  without  regai'd  to  them. 
Wie.  Supreme  Ct.  1860,  Downie  «.  White,  13 
WU.  176;  Pa,  Supreme  Ct  1858,  Robioson  «. 
Pittsburgh  &  Connellsville  R.  R  Co.  83  Pa. 
St  834.  To  similar  effect  are,  White  Moun- 
tains R.  R.  Co.  V.  Eastman,  84  JIT.  jET.  124 ; 
Mann  v.  Cooke,  20  Conn.  178 ;  New  Albany 
R  R  Co.  V.  Fields,  10  Ind.  187  ;  New  Alba- 
ny R  R  Co.  9.  Slaughter,  Id.  218. 

125.  A  party  to  the  fraud.  A  discharge 
from  a  stock  subscription  on  the  ground  of 
fraud,  canuot  be  obtained  by  one  who  was 
himselfaparty  to  the  fraud.  Ind,  Supreme  Ct 
1854,  Southern  Plonkroad  Co.  o.  Hizon,  5 
Ind.  165 ;  Conn.  Supreme  Ct.  1860,  Litchfield 
Bank  v.  Church,  29  Conn.  137;  Pa.  Supreme 
Ct  1858,  Graff  v.  Pittsburgh  &e.  R  R  Co.  81 
Pa.  St..  489. 

12B.  After  a  long  delay  (seven  years  in 
this  case,)  a  subscriber  to  the  capital  stock 

*  Commlisionen  appointed  to  reodve  fobtcrlptfons  wen 
required  by  the  etatote  to  apportion  the  ttock  among  the 
subBcriben,  at  their  discretion  and  in  a  manner  moet  ad- 
TantageoQS  to  the  interetta  of  tlie  oompany.  A.  adraneed 
to  B.  $1,000,  to  be  applied  in  making  the  neoeeiaiy  pay* 
mente  upon  lubflcriptions,  whidiB.  waa  to  procure  to  be 
made  by  third  persons  for  A.*8  benefit,  wider  an  arrange- 
ment that  immediately  apon  their  reoeiring  a  distrlbm&oa 
of  the  stock  it  was  to  be  transferred  to  A.  ITeM ,  that  A.'a 
oliject  being  to  defeat  the  statate  by  oonoeaUng  the  fsct  that 
he  was  the  real  subscriber,  tUe  contract  was  Tdd,  and  he 
could  not  reoorer  back  hit  adyanoe.  [fi  J<dms.  884;  6  Gow. 
431.]  y.  r.  J9»jfr0me  Ct.  1888,  Ferkins  v.  8aTage»  15 
Wend.  418. 
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of  a  railroad  company  cannot  avoid  bia  8ub- 
Bcription,  on  the  ground  of  th^  false  repre- 
sentations of  the  company  ^8  soliciting  agent, 
until  he  accounts  for  his  delay.  Ind,  Supreme 
Ct.  1862,  Dynes*.  Shaffer,  l^Ind,  1G5.  Com- 
pare Deposit  &  Gkneral  Life  Ins.  Co.  v.  Ayt- 
cough,  6  Ellis  &  B.  761;  Cunningham  t, 
Edgfield  &c.  R  R.  Ca  3  JBbad,  28. 

IV.  Allotment  of  stock. 

127.  Discretionary  power  of  commission- 
ers. If,  by  the  charter,  the  commissioners 
are  vested  with  a  discretionary  power  to  dis- 
tribute the  stock  among,  or  between  the  sub- 
scribers therefor,  in  such  proportions  as  they 
shall  deem  most  advantageous  to  the  corpora- 
tion, they  may  exclude  some  of  the  subscri- 
bers entirely  firom  any  share,  and  may  award 
sto<ik  to  themselves  and  Mends,  being  sub- 
scribers.* N.  r.  Chancery,  1883,  Walker  v. 
Devereaux,  4  Fdige,  229.    See  also,  Clarke  «. 

y  Brooklyn  Bank,  1  JSdto.  861. 

128.  Assignment  nnuecessary.  No  ex- 
cess of  subscriptions  being  shown,  the  pre- 
sumption is  that  the  subscription  books  were 
closed  as  soon  as  all  the  stock  was  taken. 
The  title  of  the  several  subscribers  to  the 
number  of  shares  respectively  taken  by  them 
becomes  perfect  the  moment  the  books  are 
closed,  and  their  certificates  of  stock  are 
merely  evidences  of  title.  JV!  F.  Ct,  of  Ap- 
peals, 1856,  Buffalo  &  N.  T.  City  R.  R  Co. «. 
Dudley,  U  2^.  Y.  (4  Kern,)  886. 

129.  Especially  where  the  subscriber  has 
acted  as  a  stockholder,  in  the  meetings  of  the 
coiporation.  Conn,  Supreme  Ct.  1858,  Dan- 
bury  &  Norwalk  R.  R  Co.  «.  Wilson,  22 
Conn,  485. 

180.  The  contract  of  gnbscrlptlon  is  mn- 
tnal,  although  the  conunissioners  appointed 
to  receive  subscriptions  be  empowered  at 
their  option  to  reject  any  siibscription  be- 
fore the  organization  of  the  company,  if  they 
do  not  in  fact  reject  it.  f  Vt,  Supreme  Ct, 
1852,  Connecticut  &  Passumpeic  R  R  Co.  v. 
Bailey,  24  Vt,  465. 

•»■  --■■■■-■■■  IPM        ^— ■—  ■  ■  ■■  I  !■  "■■ 

*  But  compare  M«i4t «.  Walker,  Boph,  667,  wfiere  the 
commiislonen  weraeqjoliied  from  inequitably  apiwoprlating 
tlie  stock. 

t  Defendant  gave  his  note  for  Um  Bnbsorlptlon  to  stock 
under  an  agreemeirt  that  it  efaould  not  tM  valid  onleM  he 
elected  to  accept  thestock.  Jleld,  that  arenewal  of  eueh  note 
at  matorlty  hj  him  on  the  aaearanoe  of  the  cashier  that 
the  interest  paid  wonld  come  back  to  him  in  a  dlridend, 
was  an  election  to  take  stock  and  to  become  absolutely 
bomid.  If,  T.  Supreme  Ct,  1857,  Oowles  «.  Gridley,  24 
Barb,  801. 


131*  Mere  proposition.  A  subscripdon 
for  stock,  payable  by  the  conveyance  of  a 
specific  tract  of  land,  and  conditioned  that  in 
case  the  company  should  decline  to  take  the 
land  at  the  price  named,  the  Bubscriptioa 
should  be  yoid,  is  a  mere  proposition,  aod 
until  accepted  by  the  company,  la  not  bindrng 
upon  the  subscriber.  The  acceptance  of  sndi 
an  offer  of  subscription  can  only  be  made  by 
the  board  of  directors  of  the  company,  or 
perhaps  through  an  authorized  agent  hi. 
Supreme  Ct.  1860,  Junction  R  R  Co.  f. 
Beeve,  15  Ind.  286. 

1S2.  Aceeptaace.  In  an  action  upen  a 
subscription  to  the  stock  of  an  incorporated 
seminary,— jB^  that  the  delivery  of  thesub- 
scription  to  the  plaintiff,  followed  by  his  de- 
mand of  payment,  and  subsequent  actioo, 
was  suf^cient  eyidence  of  ooo^tonee;  and 
either  the  obligation  resting  upon  the  coipo- 
ration to  issue  stock  to  the  defimdsnt,  or  the 
loss  i^hstained  by  them  in  erecting  boildjngs 
in  reliance  upon  the  subscription,  was  a  eoffi- 
dent  eensideratwn  to  render  the  subecriptiaQ 
bindingupon  the  defendant  N,  T,  CtiifJ^ 
peals,  1866,  Bichmondville  Uni<m  Boninaiy 
V,  McDonald,  84  ^.*r.  879. 

138.  Wliat  constitatea  a  soffident  aDot- 
ment  and  acceptance  under  the  English  jamt 
stock  companies  act, — see  Bog  Lead  Min- 
ing Co.  «.  Montague,  10  C.  B.  If,  &  481 ; 
New  Brunswick  &c.  Railw.  Co.  t,  Mngge- 
ridge,  4  HurUt,  <ft  JV.  160, 880 ;  Wontner  e. 
Shairp,  11  Jur.  878 ;  4  Eng.BaUw.  Cos.  «4i 

V.  Neoessaet  tatmsstb. 

184.  Condition.  Under  a  charter  de- 
claring that,  '*  upon  subscription  for  ehares 
the  subscribers  shall  pay  the  sum  of  |5<a 
each  share,  provided  that  said  company  may 
commence  the  construction  of  their  railioad 
and  boating  so  soon  as  three  tiiouaand  shall 
be  subscribed," — Eddy  that  the  payment  wn 
not  a  condition  precedent  dtber  to  the  ex- 
istence of  the  corporation  or  ita  right  to  com- 
mence business ;  and  that  the  n^ect  to  paj 
it  did  not  render  void  the  aabecriptian. 
Oa.  Supreme  Ct.  1855,  Mitchell  v.  Bomc 
R  R  C50. 17  (?<».  674 ;  S.P.  Commonwealth 
t».  West  Chester  R  R  Co.  8  Orant,  MO. 

135,  Yoidable.    Where  an  article  in  the 

by-laws  of  a  corporation  provided  that "  ten 

per  cent  shall  be  payable  upon  toftierif^Aw, 

j  or  the  subscription  shall  be  void,"— -BcW,  that 
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a  subecripiioii  made  without  paying  any 
thing  was  not  void,  bnt  voidable  only  at  the 
election  of  the  corporation.  N.  H.  Supreme 
Ct,  1859,  Piscataqua  Ferry  Co.  «.  Jones,  89 
N,  K  491 ;  S.  P.  AU.  Supreme  CU  1857, 
Smith  9.  Plank-road  Co.  80  Ala.  N.  8.  650. 
To  somewhat  similar  effect,  KcRea  e.  Bnssell, 
12  Ired.  224.  Bat  see  Erie  &c.  Plank-road  Co. 
9.  Brown,  25  Pa.  St,  166;  Mitchell  e.  Rome 
R  R  Co  17  Oa.  574 ;  Wight «.  Shelby  R.B. 
Ck>.  16  B,  Monr  4. 

186.  Percentage  computed  on  aggregate. 

The  requirement  of  a  statute  that  ten  per  cent, 
must  be  paid  in  before  organization,  means 
not  ten  per  cent,  upon  each  separate  share 
subscribed;  for  the  wwd  " thereon '^  does 
not  refer  to  the  shares  separately;  but  ten 
per  cent,  upon  such  a  sum  of  subscriptions  as 
in  the  aggregate  would  make  a  total  sub- 
scription of  (1,000  for  every  mile  of  road  pro- 
loosed  to  be  made.  If.  F.  Ct  of  Appeah, 
1857,  Lake  Ontario  &c.  R  R.  Co.  v  Mason,  16 
N:  r.  451 ;  1854,  Rensselaer  &  Washington 
Flank-road  Co.  v.  Barton,  Id.  457,  note, 

187.  Omissien  to  pay*  Where  the  char- 
ter required  that  every  subscriber  should,  at 
the  time  of  subscribing,  pay  to  the  commis- 
sioners ten  dollars  for  each  share  subscribed 
by  him, — Eisldy  that  a  subecriptipn  without 
such  payment  was  a  nullity,  and  that  no  ac- 
tion would  lie  upon  the  subscription  to  pay 
the  ten  dollars  a  share,*  2f.  Y.  Ct.qf  Errors^ 
1804,  Jenkins  e.  Union  Turnpike  Co.  1  Cai. 
Cos,  86 ;  1814,  Highland  Turnpike  Co.  €.  Mc- 
Kean,  11  Mim.  98.  Bee  also  Hibemia  Turn- 
pike Co.  9.  Henderson,  8  Serg,  dh  B,  219; 
Charlotte  &c.  R  RCo.  e.  Blakely,  8  Stroll,  245. 

188.  Contra.  A  subscriber  to  the  capital 
stock  of  an  inooiporated  railroad  company, 
who  omitted,  at  the  time  of  subscribing,  to 
pay  the  installments  required  by  the  charter, 
cannot  avail  himself  of  such  neglect  to  avoid 
the  payment  of  the  subscription.  La,  Su- 
preme Oi,  1857,  Yicksburg  &c.  Railroad  e. 
McKean,  12  La,  Ann,  686;  Ky,  Ot,  qfAppeah^ 

*Th«  oontrary,— ^e2(ff  where  the  mbieTlber  washlmeelf 
A  eommiflBioner  to  recetye  the  mosiej  end  proewe  the  eloek 
to  be  taken.  lU.  Sttprnne  Ct,  1851,  Ryder  «.  Alton  A  San- 
gamon R.  R.  Co.  18  lU,  619. 

The  charter  of  a  bank  reierred  to  the  State  the 
prlrlleftt  of  lubMrlblng  to  a  oertahi  portion  of  the 
■tod^  **  to  be  paid  for  at  inch  tbne  or  timca  as  might 
to  conyenlent  for  the  State  **  Held,  that  It  waa  optloiial 
with  the  State  to  pay  at  any  time  before  the  termination  of 
the  charter.  JT.  a  Buprtms  Ct.  1887,  Attomej  General «. 
mate  Bank,  1  Dvo.  «e  A  CA.  5iSi. 


1855,  Wight  e.  Shelby  Bailroad  Co.  16  R 
Mowr,  4. 

189.  Sabseqnent  payment.  Underastat-' 
ute  (N.  Y.  General  Bailroad  Act  of  1850), 
prescribing  that  no  subscription  to  the  stock 
shall  be  taken  without  a  payment  of  ten  per 
cent  on  the  amount  in  money,  it  is  not  necea- 
sary  that  the  payment  should  be  made  at  the 
same  time  vritii  the  subscription,  if  the  stat- 
ute ia  complied  with  before  suit  brought.  If 
both  the  subscription  and  the  actual  cash 
payment  of  ten  per  cent  have  been  made, 
the  contract  is  binding,  although  the  acts  are 
not  simultaneous.  N.  Y.  Ct  (fAppeaUy  1864, 
Ogdensbuigh  Ac.  R.  R  Co.  «.  Wolley,  84 
How.  Pr.  54 ;  Oa.  Supreme  Ct.  1852,  Napier 
V.  Poe,  18  Oa.  170. 

140.  Mode  of  payment.  A  corporation 
can  take  nothing  in  payment  of  stock  sub- 
scribed, except  money,  unless  by  express  pro- 
vision of  its  charter.*  If.  0.  Supreme  Ct. 
1859,  Neuse  River  Navigation  Co.  e.  Com- 
missioners of  Kewbem,  7  Jones,  Law,  275. 

141*  A  railroad  company  may  compro- 
mise subscriptions  for  stock,  which  are  doubt- 
ful, upon  receiving  part  payment;  or  may 
receive  payment  in  labor  or  materials,  or  in 
damages  which  the  company  is  liable  to  pay, 
or  in  any  other  liability  of  the  corporation. 
Pa.  Supreme  Ct.  1857,  Philadelphia  &  West 
Chester  R  R  Co.  e.  Hickman,  28  Pa.  St.  818. 
But  compare  Henry  «.  Vermilion  &c.  R  R 
Co.  17  Ohio,  187. 

142.  Under  a  charter  of  a  corporation 
which  provided  that  each  stockholder  should 
be  liable  for  the  company's  debts,  to  the 
amount  of  the  balance  unpaid  on  his  stock, 
— Beld,that  money  paid  to,  and  receipted 
for,  by  one  who  conveyed  land  to  the  corpo- 
ration, necessary  for  its  purposes,  such  pay- 
ment being  credited  to  the  stockholder  on 
the  company^s  books,  was  a  good  payment 
pro  tanto  on  the  stock  and  could  not  be  af- 
fected by  an  error  in  judgment  as  to  the 
value  of  such  landa  Pa.  Supreme  Ct.  1856, 
Carr  v.  Le  Fevre,  27  Pa.  St.  418 

143.  A  resolution  was  passed  by  the  di- 
rectors invalidating  such  payments,  but  pro- 

*  That  on  reftMal  to  ftimleh  materiale  ponnant  to  a  cnb- 
■orlptlon,  pa/able  In  mateilals,  the  ii&bicrlptlon  becomee  de* 
mandable  In  money,— see  Haywood  to.  Flank-road  Go.  v, 
Bryan,  6  Jonst^  Lata,  Bk 

That  one  who  is  indebted  to  a  bank  upon  a  rabeorlptloa 
to  the  stock,  cannot  inelit  upon  paying  bit  debt  In  the  notea 
off  the  bank,— flee  Dnnlap  v.  Smith,  18  iZ2.  8M;  King  «. 

Euiot,6/S^«;.«ejf.4a^ 
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Tiding  that  dtockholdera,  unable  or  neglect- 
ing to  pay  an  additional  installment,  might 
retain  their  old  certificates  and  receive  new 
ones  to  the  amount  of  their  actual  cash  pay- 
ments. Hdd^  that  such  resolution  was  bind- 
ing upon  no  stockholder,  unless  he  Tolun- 
tarily  consented  thereto.  The  presence  of  a 
stockholder  as  director  when  the  resolutions 
were  passed,  can  only  authorize  the  inference 
that  he  assented  to  them  as  a  whole,  and  if 
BO,  he  had  a  right  to  avail  himself  of  the 
provisions  for  those  unable  or  unwilling  to 
pay.    Ih, 

144.  Cash,  Under  section  4  of  the  New 
York  general  railroad  act,  which  requires 
the  payment  of  ten  per  cent  in  money,  by 
each  subscriber,  at  the  time  of  subscribing, 
a  payment  in  money,  ^  nomine^  at  the  time 
of  subscribing  to  the  capital  stock  of  a  rail- 
road company,  is  not  necessary  to  the  validity 
of  the  subscription  as  against  the  subscriber. 
A  subsequent  payment  will  operate  as  a 
waiver  of  the  condition,  and  the  party 
making  it  will  be  considered  as  recognizing 
his  original  liability.*  JV.  T,  Supreme  Ct. 
1808,  Beach  «.  Smith,  28  Barb,  254 ;  K  Y. 
Ct.  of  AppeaU,  1862,  Black  River  &  XJtica  R. 
R  Co.  V,  aarke,  25  JIT.  T.  208 ;  S.  P.  Hay- 
wood &c.  Plank-road  Co.  «.  Biyan,  6  Janei^ 
Zav,  82 ;  Hall «.  Selma  &  Tenn.  R.  R  Co.  6 
Ala.  Ni  8.  741.  But  compare  Fiser  «.  Mis- 
sissippi A  Tenn.  R  R  Co.  82  Miss,  859 ;  Bar- 
rington  t.  Mississippi  Central  R  R  Co.  82 
Msi,  768 ;  Klein  v.  Alton  &  Sangamon  R  R 
Co.  18  lU.  614. 

145.  A  credit  of  a  wrongful  dividend,  as 
payment  of  a  call  upon  the  stock,  is  not  pay- 
ment as  against  the  receiver  of  the  corpora- 
tion; nor  is  a  resolution  of  the  directors, 
before  the  dissolution,  that  they  would  make 
no  fhrther  calls  upon  the  shares,  of  any  force. 
If,  r.  A,  V,  Chan,  Ct.  1846,  Sagory  v.  Du- 
bois, 8  8an€(f,  Ch,  466. 

146.  Securities.  Under  a  charter,  which 
confers  upon  the  directors  of  a  corporation 
the  power  to  decide  the  time,  manner  and 
proportions,  in  which  the  subscribers  to  stock 
should  **  pay  the  money  due,"  the  directors 

*  Where  oommlsBicmen  who  were  by  Uw  required  to  reodve 
A  percentage  of  the  SQbecriptiQDg  in  caah,  took  uncuxrent 
money  and  worthiest  checks,— ^tsM,  that  the  dlstrlbuUon 
was  wholly  void,  payment  of  cash  being  a  condition  prece- 
dent to  flubscription,  and  that  the  dieck  was  therefore  rold 
as  without  condderation,  and  a  violation  df  the  law.  JT.  T. 
Suprems  Ct,  1889,  Crocker  «.  Crane,  21  Wend,  Sll.  But 
oompare  Thorp  «.  WoodhoU,  1 8an^,  Ch,  411, 


may  receive  securities  in  payment  of  the 
shares  subscribed  by  the  shareholden.* 
Wis,  Supreme  Ct.  1860,  Blunt  v.  Walker,  11 
Wis.  284 ;  N,  C,  Supreme  Ct.  1851,  McIUe 
f>,  Russell,  12  Ired,  Lata^  224;  Vt.  Supreme  Ct. 
1848,  Vermont  Central  R  R  o.  Clayes,  21 
Vt.  80.    But  compare  Hayne  v.  Beanchamp, 

5  SmecL  ^  M.  615;  Leighty  «.  Sneque- 
hanna  Ac  Turnpike  Co.  14  Serg.  <S  A  434. 

147.  By  virtue  of  the  inherent  power 
possessed  by  railroad  companies,  to  take  and 
negotiate  promissoiy  notes  in  the  ordiiroiy 
course  of  their  business,  a  promissoiy  note 
may  be  received  in  payment  of  subscriptkna 
to  the  capital  stock  of  a  railroad.  lU,  Bih 
preme  Ct.  1868,  Goodrich  t.  Reynolda,  81 
m  400. 

148.  So  also  of  a  bond  or  pramiflsoiy 
note  secured  by  a  mortgage  on  real  estate, 
instead  of  money.  Wis.  Supreme  Ct,  186S, 
Lyons  t,  Ewings,  17  Wis,  61 ;  Andrewa  «. 
Hart,  17  Wis.  297.  To  the  same  effect,  CladL 
«.  Farrington,  11  Id,  806. 

149.  Nor  does  a  provision  in  the  charter 
of  the  company,  authorizing  the  directors  to 
require  payment  en  subscriptions  to  its  capi- 
tal stock  in  such  proportions  not  exceeding 
a  certain  amount  at  one  installment,  and 
under  such  other  conditions  as  they  may 
deem  fit,  prohibit  by  implication  the  com- 
pany from  taking  such  bond  and  mortgage. 
Wis,  Supreme  Ct,  1868,  Western  Bank  of 
Scotland  v.  Tallman,  17  Wis.  580. 

Io0«  Not  only  estoppels,  technically  so 
called,  but  estoppels,  in  pais^  operate  both  for 
and  against  corporations.  Thus,  where  the 
charter  of  a  corporation  requires  the  pay- 
ment of  five  per  cent,  on  the  amount  sob- 
scribed,  at  the  time  of  subscription,  if  the 
subscriber,  instead  making  the  cash  pay- 
ment, gives  his  note  therefor,  participates  m 
the  organization  of  the  company,  becomes 
one  of  the  directors,  and  pays  his  note,  he 
cannot  afterwards  insbt,  as  a  defence  to  an 
action  to  recover  an  installment,  that  he 
did  not  pay  the  five  per  cent,  at  suhKrip- 
tion.  Ala.  Supreme  Ct.  1843,  Belma  &  Tea- 
nessee  B.  R  Co.  v.  Tipton,  5  Ala.  iPl  8.  787; 
8.  R  Greenville  &c.  R  R  Co.  «.  Woodsidea, 

6  Bieh,  Lano^  145.  And  see  Chamber!a!n  f. 
Pamesville  &  Hudson  R  R  Co.  15  Ohio  St.  225. 


*  Bach  Beeoritlea  may  property  be  niade  p«9«l''  ^  *^ 
preddent,  altboo^  the  utlelca  of  «aM>eUlkm  leqalre  thcf 
Bhoold  be  Uken  to  the  bank.  K.  T.  A.  V,  Ckmi^  CtlM, 
Valk«.  OnniAaJl^l  Samdf,  Ch.  179. 
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151.  As  to  validity  of  mortgages  given 
by  snbBcriberB  to  stock,  under  the  New  York 
Banking  Association  law, — see  Yalk  «.  Cran- 
dall,  1  8<jmdf,  Ch.  179;  Thorp  «.  Woodhull, 
1  8an4f.  Oh.  411;  Burrows  t.  Smith,  10  N. 
r,  (6  Seld,)  550;  Leavitt  «.  Pell,  27  Barb. 
822. 

YI.    PbELDONABT  BTJBSCBIPnONS. 

152.  The  right  of  membership  is  a  suffi- 
cient consideration  for  a  subscription  to  stock 
in  a  corporation  about  to  be  formed.  JIT.  7*. 
Ot.  ofAppeaU,  1857,  Lake  Ontario  R  R.  Co. 
t>.  Mason,  16  N.  T,  451 ;  Ala.  Supreme  Ct 
1848,  Selma  &  Tennessee  R  R  Co.  «.  Tip- 
ton, 5  Ala.  N.  8.  787 ;  and  see  Buffalo  &  N. 
Y.  R  R  Co.  c.  Dudley,  14  N.  T.  (4  Kem,) 
886. 

158.  Amount.  Where  an  agreement  is 
entered  into  by  individual  subscribers  to  the 
stock  of  a  proposed  corporation,  to  pay  the 
sums  set  opposite  their  names,  provided  a 
sufficient  sum  to  construct  the  company^s 
works  shall  be  subscribed,  it  is  not  a  com- 
pliance with  the  condition,  that  a  sufficient 
sum  was  in  good  faith  subscribed,  such  as,  in 
the  opinion  of  the  directors,  or  of  the  com- 
pany, or  a  jury,  would  lead  them  to  believe 
that  they  might,  with  reasonable  safety,  be- 
gin the  enterprise,  and  afterwards,  by  the  aid 
of  the  capital  actually  subscribed,  and  the 
prospect  of  success  in  its  execution,  would 
give  them  a  credit,  and  enable  them  to  raise 
money  sufficient  to  proceed  and  complete 
the  enterprise.  The  contract  looks  to  the 
raising  of  a  capital  stock  sufficient  to  meet 
the  cost,  and  the  payment,  by  each  indi- 
vidual, of  an  aliquot  part  of  that  capital ; 
but  as  the  actual  sum  was  uncertain  at  the 
date  of  the  subscription,  such  an  existimated 
amount  is  taken,  instead  of  a  fixed  capital 
in  money ;  and  this  condition  is  of  the  es- 
sence of  the  subscriber's  contract.  Mass.  8u- 
prems  Ct.  1857,  People's  Ferry  Co.  t.  Balch, 
8  Gray,  808. 

154.  An  agreement  to  take  a  certain  num- 
ber of  shares  of  the  capital  stock  subscribed 
previously  to  the  incorporation  of  the  com- 
pany, creates,  if  not  an  express,  an  implied 
promise  to  pay,  which  will  sustain  an  action 
by  the  company  after  its  complete  incorpora- 
tion, to  recover  calls  on  the  stock.*  If.  T. 
Ct.  of  Appeals,  1856,  Buffalo  &  N.  Y.  City 
B.  R  Co,  c.  Dudley,  14  N.  T.  (4  Kem.)  886; 
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1854,  Rensselaer  So  Washington  Plankroad 
Co.  e.  Barton,  16  K.  T.  457,  noU-,  1856,  East- 
em  Plankroad  Co.  «.  Yaughan,  14  N.  T.  (4 
Kem.)  546 ;  N.  T.  Supreme  Ct.  1841^Stanton 
V.  Wilson,  2  EUly  158;  1849,  HamOton  & 
Deansville  Plankroad  Co.  v.  Rice,  7  Barb. 
.157;  Tenn.  Supreme  Ct.  1858,  Gleaves  t. 
Brick  Church  Turnpike  Co.  1  Sneed,  401 ;  Me. 
Supreme  Ct.  1855,  Penobscot  R  R  Co.  v. 
Dummer,  40  Me.  172;  /U.  Supreme  Ct.  1864, 
Johnston  «.  Ewing  Female  University,  85  Ilk 
518.  And  see,  .Tonica  &c.  R  R  Co.  v.  Mc- 
Neely,  21  lU.  71.  To  similar  effect,  Ijid.  Su- 
preme Ct.  1859,  Anderson  e.  Newcastle  & 
Richmond  R  R  Co.  12  Ind.  876 ;  1861,  John- 
son r.  Wabash*&c.  R  R  Co.  16  Jji^  889.  Com- 
pare, however,  Troy  &  Boston  R  R  Co.  v. 
Tibbits,  18  Barb.  297. 

155.  Until  all  the  requirements  of  the 
statute  have  been  complied  with,  and  the 
articles  of  association  filed,  the  subscription 
of  any  person  to  the  articles  is  a  mere  pro- 
position to  take  the  number  of  shares  speci- 
fied, of  the  capital  stock  of  the  corporation 
thereafter  to  be  formed,  which  is  revocable, 
and  not  a  binding  promise  to  take  and  pay, 
N.  T.  Supreme  Ct.  1857,  Burt  t>.  Farrar,  24 
Barb.  518;  N.  T.  Ct^ef  Appeals,  1861,  Pough- 
keepsie  &  Salt  Point  Plankroad  Co.  v.  Qrif- 
fin,  24  iV.  r.  150. 

15B«  Under  the  N.  Y.  general  statute  reg- 
ulating the  incorporation  of  religious  socie- 
ties (8  Bev.  Stat.  282,  §  4),-— it  is  not  neces- 
sary that  an  agreement  of  subscription  made 
in  contemplation  of  the  incorporation  of 
such  society  should  be  to  or  with  the  society 
in  its  corporate  capacity.  The  society,  on 
becoming  incorporated,  becomes  vested  with 
the  right  to  demand  from  such  a  subscriber 
the  amount  of  his  subscriptions.  [2  Hill^ 
153;  7  Barb.  157 ;  14  Mass.  172.]  JV.  T.  Ct, 
of  Appeals,  1861,  Reformed  Protestant  Dutch 
Church  V.  Brown,  24  How.  Br.  76. 

157.  A  subscription  paper  by  which  sub- 


*  Bat  compare,  to  the  eontnry,  Btraslmrg  R.  R.  Co.  «. 
Echternaohtf  21  Pa.  St.  290. 

Although  It  was  not  oontemplated  hj  the  genenl  ndlroad 
Uw  of  Indiana  that  soiu  againit  aabicriben  for  atock 
ihoold  he  brought  on  the  artldaa  of  aaaodation,  which  were 
not  intended  to  be  articles  of  subacrlptlon ;  yet,  where  th» 
subacribera  to  the  articles  of  association  set  opposite  thdr 
names  eertaln  amounts  of  subscriptions, — fftld^  that  the 
corporation  might  tee  on  the  preliminary  artldea,  they  con- 
stitatlng  the  cause  of  action ;  and  give  In  eridenoe  copies  of 
them  eertifled  by  the  secretary  of  state  to  prove  the  existence 
of  the  corporation.  Ind,  Supreme  Ct.  1861,  Heaston  t% 
Cincinnati  A  Fort  Wayne  R.  R.  Co.  16  Jud.  VSk 
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Bcriben  merely  agree  to  take  stock  in  an  as-  ( at  the  time  of  the  contract,  does  not  apply 


Bociation  to  be  incorporated,  does  not  au- 
thorize the  trustees  to  inyolye  the  subscribers 
beyond  the  amounts  of  their  subscriptions. 
iT.  r.  Ct.  of  Appeals,  1808,  Bhibley  v.  Angle, 
87  K  T.  627. 

158.  A  mere  agreement  to  Bnbserfbe  for. 
stock  when  the  books  of  the  company  shall 
be  opened,  does  not  make  the  party  a  stock- 
holder, so  as  to  render  him  liable  for  calls; 
but  he  is  liable  for  the  breach  of  agreement 
only  to  the  amount  of  the  actual  damage  re- 
sulting from  his  failure  to  subscribe.  The 
par  ralue  of  the  stock  is  not  the  measure  of 
damages.  lU.  Supreme  Ct,  1861,  Thrasher  e. 
Pike  &C.  R  R.  Go.  26  m  898. 

159.  Organizing.  That  under  a  subeciip- 
tion,  which  proyides  for  the  organization 
when  a  certain  sum  is  subscribed,  and  on  a 
specified  notice,  the  subscribers  may,  at  a 
meeting  properly  called,  oi^ganize  as  an  in- 
corporation^ so  as  to  bind  the  other  subscrib- 
ers,— see  Robinson  «.  Bdinboro'  Academy,  8 
OrarU,  107. 

160.  Where  a  corporation  was  organized 
without  the  whole  amount  of  stock  being 
subscribed  on  the  books  in  the  hands  of  the 
commissioners, — Edd,  that  the  coiporation 
might  be  regarded  as  succeeding  to  the 
powers  previously  vested  in  the  commission- 
era  to  dispose  of  the  shares  remaining  un- 
subscribed, but  without  regard  to  the  con- 
ditioiis  imposed  on  them,  and  had  power  as  to 
such  further  subscriptions  to  waive  a  strict 
compliance  with  the  provisions  of  the  charter 
relative  to  original  subscriptions.  The  pre- 
liminaries prescribed  by  the  charter  are  con- 
ditions intended  to  be  strictly  observed  prior 
to  the  organization  of  the  company.  Md, 
Ct  of  AppedU^  1866,  Taggart  «.  Western 
Maryland  R  R.  Co.  24  Md,  668. 

161.  Suit.  If  the  promise  is  to  the  trus- 
tees and  their  successors,  and  the  company 
is  afterwards  incorporated,  the  corporation 
may  sue  in  the  name  of  the  trustees  designat- 
ed. K  T.  Supreme  Ct.  1888,  Townsend  «. 
Qoewey,  19  Wend,  424 ;  S.  P.  1848,  Cross  «. 
Jackson,  5  EUij  478. 

182.  Or  in  that  of  the  president,  if  suits 
generally  are  properly  brought  in  his  name. 
If.  7.  Supreme  Ct  1841,  Stanton  v.  Wilson, 
2  Saiy  168. 

168.  Estoppel.  The  rule  that  a  party  con- 
tracting with  a  corporation  as  such,  is  es- 
topped irom  denying  its  corporate  existence 


to  a  suit  brought  on  a  subscripticm  made  with 
a  view  to  the  organization  of  a  coipOTatioa. 
Ind.  Supreme  Ct.  1866,  Williams  v.  FranUm 
Township  Academical  Association,  26  JadL 
810. 

VII.  Municipal  suBscsipnoNS. 

184.  A  manidpalitj  has  no  power  to 

subscribe  for  stock  in  a  public  improvement 
unless  authorized  by  statote.*  U.  8,  Supreme 
Ct.  1866,  Thomson  «.  Lee  County,  8  WaH  827. 
165.  The  legislatsre  have  power  to  au- 
thorize municipalitieB  to  subscribe  to  the 
stock  of  a  corporation  for  the  purpose  of  pro- 
moting public  works,  such  as  railroads,  Ac, 
which  would  probably  benefit  the  inhabitaatL 
Taxation  for  such  purposes  is  not  taking  pri- 
vate property  for  public  uses  without  com- 
pensation, within  the  meaning  of  the  prohi- 
bition contained  in  the  oonstitution.t  Cetm. 
Supreme  Ct.  1848,  City  of  Bridgeport  v.  Hou- 


•  To  ih«  game  effect  Ark.  Supreme  <X  1861,  Hfaritfkppi 
kc.  B.  R.  Go.  «.  Mayor  ftc.  of  Camden,  S8  Ark.  300;  fa. 
Supreme  Ci.  1661,  Oomiiioiiwealth  «.  Oouncils  et  I1M»- 
bargh,  41  Pcl  Sk  2T8.  Bat  oompan  Oopei  «.  Migrar  A& 
of  Charleston,  10  Rifoh.  LatD^  491. 

Ab  to  power  of  mimleipal  corporations  to  loTcst  thdr 
stock,  money  ka.  in  other  oorporattoas,  see  Bsanifylvaiiis 
B.  R.  Go.  «.  city  of  Philadelplila,  47  Pa.  St.  1S9. 

t  To  the  same  effect  are  the  following  aathorities:  y.  T, 
Supreme  Ct.  1857,  Ciaike  v.  City  of  Hochetter,  Mfartc 
446 ;  5  Abbotfa  jPr.  107 ;  8.  a  14  Bow.  iV.  ItS ;  Qaiit  f: 
Courter,  M  Barb.  28i;  Jf.  T.  (Xq^  Appeals^  1898,  Btnk 
of  Rome  «.  Village  of  Rome,  18  X.  T.  83;  Ohio  Supreme 
Ct.  18S2,  CindnnaU  Ac.  R.  R.  Co.  «.  Cllntoa  Oo.  1  Okto  St 
77 ;  SteubenTine  Ac  R.  R.  Ool  «.  Notrtb  TowMUp,  Jd.  1«; 
1808,  Cass  f>.  DiUon,  8  Ohio  SL  607 ;  Thonpeon  9.  Kd|j,  Jd. 
647;  Loomls  «.  Spencer,  1  OhioSt.\t»\  Ky.  (X  i^ Ap- 
pealer 1849,  Talbot «.  Dent, 0  B.  Monr.  626;  La.  Smprmu 
OL  18S8,  Police  Jury  «.  Snooessloa  of  HcDonengh,  8  L^ 
Ann.  841 ;  P<k  Supreme  CL  1858,  Sharpies*  r.  H^yw  sf 
Philadelphia,  21  Pa.  St  147 ;  Moers  «.  Oty  of  Bcadfag.itf. 
188 ;  Commonwealth  «.  CoobcUb  of  Plttsbinsh,  41  />b.  SL 
878 ;  Tenn.  Supreme  CL 1848,  Mehol «.  Major  Ac:  ef  Kssk- 
TUle,  0  EumpK  25S .  1854,  LouisrlUe  Ac  B.  R  Oa  e.  Cani- 
ty Court  of  Davidson,  1  Sneedy  681;  Ala.  Supreme  Ct  IS&I, 
Stein  o.  Mayor  Ac.  of  Mobile,  U  Ala.  JlT.  S.  GH :  Mo.  Su- 
preme 1 1 1866,  Ci^  Ac  of  8t  Loiils«.  Alexander,  SS  JTa. 
488 ;  U.&  Ctrc  Ct  (Pa.)  1868,  McCoy  «.  WasUaftflo  <.\il 
8  PhU.  290.  Bee  also  Butler  «.  Dunham,  87  HI.  474 ;  Btaita 
V.  Town  of  Genoa,  88  K.  T,  489;  People  e.  Maad,  »M  K 
224. 

So  heldy  also,  of  a  subscription  to  stock  of  a  covpondon 
fonned  for  Improving  the  navlgHUoa  of  a  river  couHgDoos  la 
the  mondpality.  jV.  C  Supreme  Ct  1856,  Xkjlor  «. 
missioners  of  Newberae,  8  Jomet^  Sg.  141.  C 
V.  Mayor  of  Maxyavflla,  6  Oat  814. 

The  object  of  a  tax  In  respect  to  a  rattroadpaadDg  throng 
the  county,  or  throogh  or  near  a  municipal  cospotattea  b  a 
**conn^  parpoae,**  witfain  the  pravlalaa  et  tha 
of  Tenneasea  aothorisbig  tezea  for  oounty  or 
purposes.  Tenn,  Supreme  Ct  1864,  lioolsvina  A 
ville  R.  R.  Cc  «.  Ooonty  Comt  of  Davldaoo,  1  Sneed^  07 ; 
1848,  Nlchol  9.  Mayor  Acof  MaahTille,  9  Bumph.  tSl 
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satonie  R.R.  Co.  16  Conn.  473;  N.  T.  Ct,  of 
App^iU,  1858,  Bank  of  Homo  «.  Village  of 
Borne,  18  Jf.  T.  88. 

166.  The  proTision  of  a  constitntion  ot  a 
State  restricting  the  State  fmm  incurring  in- 
debtedness does  not  preclude  the  legislature 
from  authorizing  a  municipality  of  the  State 
to  make  such  subscription.  Such  a  pro- 
Tisioii  does  not  relate  to  the  Bubdivisions  of 
the  State.  Ohio  Suprmns  (X  1868,  Cass  e. 
I>illon,  2  Ohio  Bt.  607 ;  Thompson  e.  Kelly, 
Id.  647;  JU.  Supreme  Ct  1858,  Prettymane. 
SopenisorB,  19  JU.  406;  Xo.  Supreme  Ct. 
1858.  Police  Jury  v.  Succession  of  Mo- 
Donough,  8  La.  Ann.  841.  To  similar  effect 
is  Slack  «.  MaysTille  Ss  Lex.  R.  R.  Co.  18 
B.  Mon/r.  0;  State  e.  Common  Council  of 
Madison,  7  Wie.  688.  Compare  Griffith  e. 
Commissioners  of  Crawford  Co.  20  Ohio^ 
609. 

See  also  Coaranmnoiro. 

167.  This  authority  ean  be  conferred  an 
such  a  manner  that  the  objects  can  be  ob- 
tained either  with  or  without  the  sanction  of 
the  popular  vote.  U.  S.  Supreme  Ct.  1865, 
Thomson  e.  Lee  County,  8  WdU.  827. 

168.  Submission  to  Tote.  A  statute  which 
authorizaes  a  mnniisipal  corporation  or  a 
county  to  subscribe  to  a  railroad,  is  not  un- 
constitutional as  inyolying  a  dslegation  of 
legislatiye  power,  in  that  it  proyides  for  a 
submission  to  the  vote  of  the  inhabitants 
interested,  of  the  question  whether  or  not 
the  municipal  body  should  subscribe.  N.  T. 
Ct.  of  Appeals,  1858,  Bank  of  Rome  «.  Vil- 
lage of  Rome,  18  y.  T.  88 ;  1861,  Starin  v. 
Town  of  Genoa,  28  Id.  489 ;  Gould  v.  Town 
of  Sterlmg,  28  Id.  466.* 

169.  Implied  powen  The  power  may  be 
giyen  indirectly  by  a  statute  authorizing 
bends  issued  by  municipalities  for  such  pur- 
poses to  be  issued  and  sold  in  a  particular 
way.  U.  S.  Supreme  Ct.  1863,  Gelpcke  e.  City 
of  Dubuque,  1  WaU.  220. 

170.  And  the  power  to  subscribe  giyes  by 
implication  the   power   to  issue  notes   for 


*Totbm  funa  dfcet.  Jf.  T.  Supr&ms  <X  1857»  Clarke  «. 
CUT  of  RoohMter,  24  Barb.  446;  6^M.  Pr.  107;  14  How, 
J*r.  198;  Grant  v.  Courier,  84  Axrfr.SSa;  0hio8uprmm4 
Ct.  1858,  Clndnnatl  Ao.  B.  R.  Oa  «.  ainton  Oa  1  Ohio  St. 
77 ;  JTy.  Ct.  qf  AppectU,  1358,  Slaek  «.  MaysTllle  k  Lex. 
B.  IL  Ca  18  JK.  Monr.  8;  La.  Supreme  Ct,  1858,  PoUoe 
Juiy  V.  Soooenloii  ot  McDonough,  8  La.  Ann.  841 ;  Pa. 
Supreme  Ct.  1868,  Moen  v.  City  of  Beading,  81  Pa.  St, 
163;  CaL  SupreiM  CL  1860,  Hobart  «.  SaperrlMrs,  17 
CcU.n. 


payment  *  Term,  Supreme  Ct.  1848,  Nichol  e. 
Mayor  &c.  of  Kashyille,  9  Humph.  252. 
Compare  Powbbs. 

171.  BatUlcatioii.  Where  a  legislature 
possesses  the  power  to  authorize  such  an  act 
to  be  done,  it  can  pass  a  retrospective  act  to 
cure  erils  which  have  arisen  from  irregular 
exercise  of  the  power  thus  conferred  U.  S. 
Supreme  Ct.  1866,  Thomson  e.  Lee  County, 
8  Wall  827. 

172.  RepeaL  A  law  giving  to  a  municipal 
corporation  permission  to  subscribe  for  stock 
in  a  particular  corporation,  is  not  to  be  re- 
garded as  necessarily  repealed  by  implica- 
tion, from  the  subsequent  general  enactment 
prohibiting  a  subscription  for  stock  in  any 
corporation.  Mo.  Supreme  Ct.  1867,  State  of 
Missouri  e.  Missouri  &  MissLssippi  R  R.  Co. 
41  Ifo.  468.  » 

173.  The  vote  of  the  ialukbitants  to  sub- 
scribe to  tlie  stock  of  a  railroad  company 
does  not  vest  a  right  in  the  company  which 
they  can  enforce.!  IlL  Supreme  Ct.  1869, 
People  e.  County  of  Tazewell,  22  lU.  147;  a 
P.  U.  S.  Supreme  Ct.  1869,  Aspinwall  e.  Da- 
viess, 22  Sine.  864. 

174.  The  municipality  having  issued  the 
bonds,  they  may  be  compelled  to  raise 
money  to  pay  the  Interest  Mo.  Supreme  Ot, 
1863,  Flagg  V.  Mayor  &c.  of  Palmyra,  83  Mo. 
440.  And  see  St  Joseph  &  Denver  City  R  R 
Co.  e.  Buchanan  County  Court,  89  Mo.  485. 

175.  Inability  to  eflfect  a  sale  by  diligent 
advertisement,  &c. — Held,  a  sufScient  answer 
to  a  mandamue.  If.  C.  Supreme  Ct.  1809, 
Neuse  Biver  Navigation  Co.  e.  Commission- 
ers of  Newbem,  7  Jonei,  Law^  275. 

176*  After  the  bonds  have  been  issued  and 
sold,  the  power  given  to  the  corporation,  by 
the  statute  authorizing  the  issue,  to  lay  taxes 
for  their  payment,  is  a  contract  within  the 
meaning  of  the  Constitution,  and  cannot  be 
repealed  until  the  contract  is  satisfied.  The 
municipality  may  be  compelled  by  mandcunug 
to  lay  the  necessaiy  tax,  notwithstanding  that 
the  Legislature  have  assumed  to  repeal  the 

*  That  It  would  be  othenrlae  of  » Isx  to  pay  for  ftockfn 
a  mannfaetiiriiig  corporaUen.  Tenn.  Supr^ms  CL  18M, 
Louisville  Ac  K.  R.  Co.  «.  Ooaniy  Court  of  Oavideon,  1 
Snesdy  687. 

t  Instanoes  of  ratiflcation  by  rabsequeDt  leglalatlTe  acta, 
nni  Mnnidpalttj  of  N.  a  «.  Orleana  Theatre  Go.  S  Bob. 
(La)  SW;  Winn  v.  City  Council  of  Maooo,  SI  ^a.275; 
Oopee  «.  Mayor  Ac  of  Oharleeton,  10  Bich.  Lato461;Oaa^ 
monwealth  «.  Coonclla  of  Pittebuxs;^,  41  Pa.  SL  (5  Wright;) 
S7& 
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law.     U,  S.  Supreme  CU  1866,  Von  Hoffinan 
V.  City  of  Qoincy,  4  WaXL.  485. 

177.  Sabmission  toTote*  County  bonds, 
issued  on  a  subscription  for  a  railroad,  are 
not  invalid  because  the  submission  to  the 
people  did  not  state  the  rate  of  interest,  nor 
the  times  of  its  payment,  nor  at  what  time 
the  proposition,  if  adopted,  would  go  into 
effect.  Iowa  Supreme  Ct,  1859,  Whittaker  f>, 
Johnson,  10  lowa^  161. 

178.  In  ordering  an  election,  to  determine 
whether  a  county  will  subscribe  for  stock  to 
aid  in  building  a  railroad,  it  is  improper  to 
submit  the  question,  whether  two  different 
roads  shall  be  so  aided,  by  a  single  vote,  so 
that  the  two  propositions  cannot  be  voted 
upon  separately.  The  county  may  be  re- 
strained from  issuing  bonds  in  pursuance  of 
such  a  vote ;  but  when  issued,  they  are  not 
necessarily  void,  in  the  hands  of  a  hana  fide 
holder.*  JS.  Supreme  Ct.  1862,  Clarke  v.  Su- 
pervisors of  Hancock  County,  27  IlL  805. 
Compare  McMillan  «.  Lee  County,  8  Clarke^ 
8X1 ;  Meyer  9.  City  of  Muscatine,  1  WaU,  885. 

1 79«  Minority*  Where  the  common  coun- 
cil of  a  city  are  authorized  by  statute  to  issue 
bonds  of  the  city,  on  the  petition  of  a  certain 
proportion  of  the  voters,  the  jurisdictional 
fact  of  the  number  of  voters  petitioning  may 
be  determined  by  the  common  council,  it  be- 
ing from  its  organization  and  general  duties 
fit  to  be  the  depositary  of  the  trust ;  and 
in  such  a  case,  when  sued  upon  the  bonds  by 
innocent  holders  for  value,  it  is  too  late  to 
show  that  the  petitioners  did  not  constitute 
the  due  proportion  of  the  legal  voters  of  the 
city.  U.  S,  Supreme  Ct.  1860,  Bissell  «.  City 
of  JefferaoBville,  24  Bow.  287. 

ISO.  The  minority  must  acquiesce  upon 
the  question  of  issuing  bonds  fot  such  sub- 
scriptions.t  C(mn,  Supreme  Ct.  1848,  City  of 
Bridgeport  v.  Housatonic  R.  R  Co.  15  Conn. 
475 ;  Ky,  Ct.  of  Appeals,  1849,  Talbot  t>.  Dent, 
9  B.  Mimr.  526;  1852,  Black  v.  Maysville  & 
Lex.  R  R  Co.  18  Id.  9 ;  Tenn.  Supreme  Ct. 
1854,  Louisville  &c.  R  R  Co.  v.  County 
Court  of  Davidson,  1  Sneed,  637 ;  Ya.Ct.of 


*  The  fftct  that  the  proposal  ■abmifeted  to  Tot«  named  two 
roads,  In  alternative,  conditioned  on  the  eeleetion  of  roate 
to  be  made  by  the  oompmy  proposing  to  oonsbrnct  one  of 
the  roads,  does  not  in  validate  the  proceedings.  Tenn.  Su- 
preme a.  1864,  LonlsTiUe  Ac  B.  R.  Ca  «.  Ooonty  Court  of 
Davidson,  1  Sneed,  687,  684. 

t  But  that  fact  is,  it  eeeme  a  reason  for  eoostrufaoLg  the 
posrer  strictly.    Btadn  «.  Town  of  Genoa,  89  JT.  Y.  480. 


Appeals^  1885,  Ooddin  «.  Crump,  8  Zeig\ 
120. 

181.  The  power  is  not  necessarily  ex- 
hausted by  an  adverse  vote  when  the  question 
is  first  submitted,  nor  lost  by  delay  where  no 
limit  is  fixed  by  the  act  Conn.  Supreme  CL 
1860,  Society  for  Savings  «.  City  of  New 
London,  29  Conn.  174. 

182.  What  officers.  Where  the  power  to 
subscribe  for  stock  in  an  incorporated  com- 
pany is  directly  and  exclunvely  conferred 
by  the  legislature  upon  the  mayor  and  alder- 
men of  a  municipal  corporation,  a  proposi- 
tion to  that  effect  need  not  be  submitted  to 
a  vote  of  the  inhabitants  of  the  city.*  Teim. 
Supreme  Ct.  1859,  McCallie  «.  Ifayor  Ac  of 
Chattanooga,  8  Bead,  817. 

182.  a.  A  statute  authorizing  a  municipal 
corporation  to  issue  bonds  in  payment  of  a 
subscription  for  stock  in  a  railroad  oompany, 
appointed  the  board  of  council  of  the  city 
as  the  agent  of  the  city  to  make  the  sub- 
scription on  the  part  of  the  corporadon. 
Baid^  that  it  was  immaterial  by  whom  the 
subscription  was  signed  on  behalf  of  the  city 
or  whether  there  was  such  signature  at  aQ, 
as  the  substantial  acts  had  been  previonsly 
performed  in  the  vote  of  the  city  to  make 
the  subscription.  Ky.  Ct.  of  Appeale,  185% 
Maddoz  «.  Graham,  2  Mete.  56. 

188.  Although  the  boards  of  snperrisors 
only,  in  Illinois,  have  power  to  order  an  deo- 
tlon  to  determine  whether  the  county  will 
subscribe  to  stock  in  a  railroad  company, 
and  to  issue  the  bonds  therefor,  and  cannol 
delegate  their  power ;  yet,  after  they  have 
taken  all  necessary  action  in  the  matter,  the^ 
may  direct  that  the  bonds  shall  be  mgned  by 
the  county  judge,  as  their  instrument.  lU. 
Supreme  Ct.  1862,  Clarke  t.  Superviaors  of 
Hancock  County,  27  lU.  805.  Compare  Hull 
V.  Marshall,  12  Iowa,  142;  Casady  «.  Wood- 
bury County,  13  Id.  118. 

184.  Receiving  subscription.  A  statute 
authorizing  a  municipal  corporadon  to  sub- 
scribe its  bonds  for  a  certain  railroad 
stock,  authorizes  that  railroad  to  receive  the 
subscription.  Wu.  Supreme  Ct.  1859,  dark 
V.  City  of  JanesviUe,  10  Wie.  136;  I860, 
BushneU  v.  Beloit,  10  Wis.  195. 


*  Where  a  statute  authorised  a  ooanly  to 
condition  that  the  holdere  qf  real  eetaU  thanln  ikoaU, 
by  a  maj<vlt7,  rote  for  such  sabscriptfoo,  and  iHm  numttm 
was  submitted  by  the  county  court  to  aU  ffU  forfsre  of  tte 
eovaxtjy—'ITeldj  that  the  lery  of  a  tax  for  that 
InvaUd.    Bollock  «.  Cuny,  S  Jf«fe.  (fy.)  I'H. 
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155.  Issnlngr  bonds  Instead  of  pajlng. 

Where  a  mmiicipal  corporation  was  empow- 
ered to  take  stock  in  a  railroad  company, 
and  the  latter  received  the  bonds  of  the  cor- 
poration as  cttsh,  in  payment  of  the  subscrip- 
tion, instead  of  requiring  the  city  to  raise 
the  money  upon  them, — Eeldj  that  the  trans- 
action was  lawfhl,  and  not  beyond  the  cor- 
porate powers  of  either  the  city  or  the  rail- 
road company.*  Ind.  Supreme  Ct  1860, 
Eyansville  4&c.  R  B.  Co.  e.  City  of  Evans- 
Tille,  15  Ind.  895.  To  similar  effect,  U.  8. 
Supreme  Ct,  1868,  Meyer  e.  City  of  Muscatine, 
1  Wall  384 ;  1860,  Curtis  e.  County  of  But- 
ler, 24  Haw.  435;  Pa,  Supreme  Ct.  1861, 
Commonwealth  v.  Councils  of  Pittsburgh,  41 
Pa.  St.  278. 

To  the  contrary,  N.  T.  Ct.  of  Appeals^  1861, 
Starin  «.  Town  of  Genoa,  28  N.  T.  489. 

156.  Sale  below  par.  Where  an  act  au- 
thorized a  corporation  to  take  stock  in  a 
public  enterprise,  to  a  certain  amount,  and 
the  only  means  provided  for  raising  the 
money,  was  by  issuing  bonds,  and  the  amount 
of  the  bonds  to  be  issued,  was  restricted  to 
the  amount  of  the  stock  to  be  taken, — Held,, 
that  these  bonds  could  not  be  sold  for  less 
than  par.  JV.  C.  Supreme  Ct.  1859,  Neuse 
Riyer  Navigation  Co.  «.  Commissioners  of 
Kewbem^  7  Jones^  Law^  275. 

187.  If  sold  below  par,  in  violation  of  the 
statute,  the  municipality  may,  by  a  proceed- 
ing in  equity,  compel  the  holder  to  receive 
in  satis&ction  of  the  bonds  the  sum  paid  by 
the  first  purchaser  with  interest.  Pa.  Supreme 
Ct,  1864,  County  of  Armstrong  «.  Brinton, 
47  Pa.  St.  857. 

188,  Compliance  with  terms  of  statute. 
A  county  cannot  refbse  to  issue  tlieir  bonds 
on  the  ground  that  the  statute  contemplated 
payment  of  the  subscription  in  three  annual 
installments,  and  the  stock  provides  for  five. 
This  is  more  favorable  for  the  tax-payers, 
and  were  it  otherwise,  they  could  not  object 

*  The  authorlt/  to  levy  and  collect  the  tax  is  not  Invalid- 
ated, nor  it  th«  obligation  to  pay  it  destroyed,  beeaaae  the 
ttatate  prorklefl  that,  wiUi  the  aascot  of  the  city,  the  citiaena 
who  shall  actually  pay  the  tax  by  which  her  debt  for  the 
ttock  is  to  be  discharged,  are  to  receive  from  the  city  the 
•tock  itself,  for  which  they  shaU  hare  paid.  The  validity  of 
the  tax.  and  the  obligation  ot  the  city  to  pay  It,  depend 
upon  the  right  of  the  government  to  oontrsct  the  debt  or 
duty,  and  to  discharge  It  by  taxation,  and  cannot  be  affected 
by  the  disposition  which  to  made  of  that  for  which  the  debt 
waa  contracted.  Xy.  CL  qf  App^aU^  1 849,  Talbot «.  Dent, 
9  n.  Monr.  M6;  18C8,  Black  v.  UaysviUe  A  LcDdagton  B.  £. 
Co.l9Ja.9. 


agamst  their  own  vote.  Tenn.  Supreme,  Ct. 
1854,  Louisville  &  Kashville  R  R  Co.  v. 
County  Court  of  Davidson,  1  Siieed,  687, 688. 

189.  If  the  statute*  require  the  amount  of 
the  proposed  subscription  to  be  first  de- 
signated and  recommended  by  a  board  of  of- 
ficers, their  recommendation  to  subscribe 
** not  exceeding^'  a  specified  sum,  is  insuf- 
ficient to  justify  a  subscription.  They  cannot 
delegate  their  discretion.  Pa.  Supreme  Ct. 
1856,  Mercer  County  c.  Pittsburgh  &  Erie  R. 
R  Co.  27  Pa,  St.  889.  And  see,  Wetumpka 
V.  Winter,  20  Ala.  N.  S.  651. 

190.  A  statute  requirement  that  the  parish 
insert  in  the  ordinance  the  number  and 
amount  of  shares  proposed  to  be  subscribed, 
does  not  necessarily  inhibit  themsertion  of 
such  other  clauses  and  conditions  as  they 
may  think  expedient.  La.  Supreme  Ct.  1856, 
Yicksburg  &c.  R  R  Co.  v.  Parish  of  Ouachita, 
11  La.  Ann.  649. 

191.  The  municipal  authorities  of  a  dty 
authorized  to  issue  bonds,  and  subject  only 
to  a  restriction  as  to  the  amount  to  be  issued 
in  each  year,  may,  in  the  exercise  of  their 
discretion,  issue  them  in  payment  of  bonds 
overdue.  III.  Supreme  Ct.  1861,  City  of  Quin- 
cy«.  Warfield,  25  lU.  817. 

192.  A  statute  authorized  a  city  guaran- 
teeing railroad  bonds  to  exact  a  bond  that 
the  moneys  collected  from  the  sale  of  bonds 
should  be  employed  on  the  road;  but  the 
city  did  not  exact  the  bond.  Hdd^  that  it 
was  a  privilege  to  the  city,  and  not  an  ob- 
ligation upon  them,  to  require  such  bond, 
and  that  a  mortgage  given  to  the  city  by  the 
railroad  in  consideration  of  such  guaranty 
was  not  vitiated  by  this  failure.  Ky.  Ct.  of 
Appeale^  1858,  Sinking  Fund  CommissionerB 
V.  Northern  Bank,  1  Mets.  174. 

198.  Municipal  corporations  cannot  mod- 
ify or  alter  the  subscription  as  authorized  by 
the  statute.  A  compromise  by  them  with  a 
railroad  company,  which  does  so  modify  or 
alter  the  subscription,  is,  accordingly,  void. 
U.  S.  Supreme  Ct.  1866,  Bell  e.  Raihroad  Co. 
4  WaU.  598. 

194«  Conditions.  A  county  meeting  hav- 
ing voted  to  aid  in  the  construction  of  a  rail- 
road, the  ^^  amount  to  be  expended  only  in 
the  event  of  said  railroad  being  constructed 
and  running  centrally  through  the  county,'' 
— Held,  that  the  county  judge  might  issue  the 
bonds,  on  being  satisfied  that  the  road  would 
bo  built  centrally  through  the  county.  loioa 
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Supreme  Ct.  1854,  State  «.  Busell,  4  Chwns^ 
828. 

195.  Time,  iftefore  the  eharter  of  a  mtmi- 
cipal  corporation  became  operatiye,  the  city 
council,  following  its  provisions,  sabmitted 
to  a  popular  vote  the  question  of  a  subscrip- 
tion to  a  railroad,  and,  the  yote  being  in  the 
affirmatiye,  they  issued  city  bonds  according- 
ly. EM,  that  the  whole  proceeding  was  a 
nullity,  and  not  capable  of  ratification  by  the 
council  after  the  charter  took  effect  Wit, 
Supreme  Ct.  1861,  Clark  v.  City  of  JanesrOle, 
13  WU,  414;  Town  of  Rochester  «.  Alfred 
Bank,  18  Wis.  482;  Berliner  «.  Town  of  Wa- 
terloo, 14  WU.  878;  1859,  Clarke  p.  City  of 
Zanesyille,  10  Id.  186. 

196*  Inldrmalities  occurring  in  giying 
notice,  and  in  conducting  an  election  to  de- 
tennine  whether  a  county  will  authorize  a 
subscription  to  a  railroad,  do  not  make  a 
bond  giyen  for  the  stock  yoid,  if  no  objection 
is  made  until  the  bond  becomes  due.  lU.  Sih 
prems  Ct.  1860,  Johnson  v.  County  of  Stark, 
24  m  75;  186d,  Clarke  «.  Supervisors  of 
Hancock  County,  27  HL  806. 

197.  Wluiteom|MUiy«  After  a  statute  had 
authorized  a  municipal  corporation  to  vote 
to  issue  bonds  in  aid  of  a  specified  railroad ; 
but  before  the  vote  was  taken  the  railroad 
corporation  was  merged  by  legislative  au- 
thority in  a  new  corporation,  which  took  all 
the  rights  and  assumed  the  obligations  of 
the  old, — EM,  it  appearing  that  the  new 
company  was  substantially  the  same  as  the 
old  one,  that  the  city  acted  legally  in  voting 
to  issue  the  bonds  to  the  new  company.* 
Conn.  Supreme  Ct.  1860,  Society  for  Savings 
«.  City  of  New  London,  29  Conn.  174.  And 
see  Commonwealth  «.  City  of  Pittsburgh,  41 
Pa.  St.  278. 

198*  ItwtUbe  presumed  that  the  bonds 
of  a  municipal  corporation,  issued  in  ap- 
parent compliance  with  the  law  authorizing 
the  issue,  have  been  actually  issued  in  con- 
formity vrith  the  law,  especially  in  the  hands 
of  bona  fde  holders.  The  &ma  fide  holders 
will  be  held  to  a  knowledge  of  the  law 
authorizing  the  issue  of  bonds  by  the  town, 

*  Thai  A  pledge  to  an  unorguilaed  eorpontioa  Ib  not 
whhin  the  legal  aathoritj  of  the  eountj  ooort  for  "  making 
■nbecrlptlons  of  rtodc^"    tee  ^nnchetter  Ao.  Co.  «.  darke, 

8  1M0L  (A.)  IM* 

What  U  a  laUraad"  to  "or  "through"  adtjwMila  the 
meaning  of  such  itatutet.  SranflTllle  Ac.  R.  R.  Co. «.  Cltj 
oTSvaniTine,  15  Ind,  895;  Aurora  «.  West,  9  Ind.lK\ 
Yaa  Hoitrap  «.  Madtoon  Otj,  1  WalL  891. 


but  they  will  not  be  held,  in  the  absence  of 
actual  notice,  to  inquire  into  the  fulfilment  of 
all  the  formal  prerequisites  to  the  issue. 
The  issuing  of  the  bonds  authcnises  the  re- 
ceiver or  purchaser  to  suppose  aU  the  things 
required  by  law  to  have  been  done  in  the 
time,  form,  and  substance  required  by  law.* 
Mo.  Supreme  Ct  1863,  Flagg  «.  Kayor  &c  of 
Pahnyra,  88  Mo.  440;  Conn.  Supreme  CL 
1860,  Society  for  Savings  •.  City  of  New 
London,  29  Conn.  124 ;  IT,  &  Supreme  CL 
1868,  Meyer  «.  City  of  Muscatine,  1  Wall 
885;  a  P.  IlL  Supreme  Ct.  1861,  City  of 
Quincy  •.  Warfleld,  26  lU.  817. 

199.  Interest.  A  railroad  company  may 
lawfully  allow  interest  on  stock  subacribed 
by  a  municipal  corporation.  Ind.  Supreme  Ci. 
1860,  Evansville  <Sbc.  R.  R  Co.  v.  City  of  Ev- 
ansville,  15  Ind.  805. 

200.  Frand  in  an  election  aathmdiig  the 
issue  of  county  bonds  in  aid  of  a  proposed 
railroad  must  be  set  up  in  apt  time,  before 
rights  have  accrued.  lU.  Supreme  Ct.  1861, 
Butler  V.  Dunham,  27  III  474. 

201.  Where  the  statute  made  it  aconditian 
precedent  that  the  grand  jury  recommeDd 
the  subscription, — Eeld,  no  valid  objection 
to  the  bonds  issued  in  payment  of  the  sub- 


*  Bonds  lesaed  by  a  mimlclpal  oorpoiatloii  fai  aU  of  a 
railroadf  nnder  a  etatote  which  directs  that  the  booda  shall 
be  netoCiable  and  transferable  bj  the  order  of  the 
and  direetors  of  th^  eompany,  are  propertj  wami 
to  the  oompany,  ^  Its  assignee  or  bearer.**  JSp.  Ci.  <^Ap' 
peaU,  1869,  Maddox  «.  Gnham,  t  Meto.  08. 

Where  BO  place  la  fixed  bj  statute  at  vhleh  the 
ooupons  Issued  bj  a  maoldpal  ecnporaUon  are  to  ba 
payable,  the  place  of  payment  rests  In  the  dbcieUuu  «f  the 
ol^  eouneil,  the  body  empoirered  to  mske  the  bonda.    /ft. 

A  municipal  corponUloa  authorised  to  Issue  bepda 
eight  per  eent  Interest  <Hily,  which,  how«Ter,  Issos 
with  interest  at  twelve  per  cent  is  liable  for  the 
of  interest  at  the  former  rate,  the  bonds  bdng  TaBd  pf9 
ianto.  /U.A»prefi»«C118ei,Cityof  QniDcgre.Wartdd, 
26  lU.  817. 

A  contract  between  a  railroad  company  and  a  comtT 
issuing  bonds  aaa  snbsorlptlQQ  to  its  stock,  that  the  fbcver 
should  ]»ay  the  Inteiest  on  the  bonds  ontfl  the  road  shoaU 
be  oompleted,  does  not  affect  the  holder  ef  the  beads,  nor 
prevent  him  Arom  recovering  the  interest  ttfmk  the  oonatj. 
Pa.  Supreme  <X  I860,  Commonwealth  v.  Conmbalencn  «f 
Allegheny  County,  87  Pa.  St.  S87. 

A  misstatement  on  the  fkoe  of  the  bonds,  oC  the 
under  whloh  they  were  issued.  Is  not  neoesaarlly 
K.T.(X<^  ApptaU,  1861,  Gould  c.  8tarifa«,  S  JT.  T, 
466. 

Nor  is  the  fkiet  that  the  bonds  were  antedsted.  Ji^  ^b- 
pr€M  (X 1868,  Hagg  v.  Mayor  Ac  of  ral«yra,8S  jr«.4M. 

The  subetitntlon  of  smaller  bonds  for  one  bend  of  tbcfUi 
amount  of  the  subscription  made  by  a  eoanty  to  a  imlfroad 
stock,  simply  changing  the  evidence  of  the  lndeMedfiasB,--> 
J7s2(f ,  no  ddeotlon  to  the  bonds  so  sabetllBted.  .Ai.  Sm- 
prem*  Ci.  1880,  Commonwealth  €,  OommlsslaQeis  «f  AHi^ 
gbeny  Go.  87  Pa.  Si,  887, 
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scription,  that  the  officers  of  the  railroad 
comx>any  were  admitted  to  the  grand  jury- 
loom,  and  pennitted  to  urge  the  subscription. 
Nor  was  it  any  defence  to  the  bonds  in  the 
hands  of  an  innocent  purchaser,  that  the  rec- 
ommendation of  the  subscription  was  obtain- 
ed by  unfair  and  corrupt  means.  Pa.  Btir 
yreme  Ct.  1860,  Commonwealth  v.  Commis- 
sioners of  Allegheny  County,  87  Pa.  St. 
237. 

202.  A  municipal  subscription  to  the  stock 
of  a  railroad  company,  that  had  previously 
released  its  private  subscribers  from  their 
subscriptions,  is  not  valid.  Pa.  Supreme  Ct. 
1858,  County  of  Crawford  v.  Pittsburgh  & 
Erie  R.  R  Co.  82  Pa.  St.  141. 

208.  A  municipal  corporation,  which,  in 
making  a  subscription  to  the  capital  stock  of 
a  railroad,  receives  more  fayorable  terms  as  to 
the  time  of  payment  than  other  subscribers, 
caimot,  in  order  to  defeat  the  subscription, 
allege  that  other  stockholders  were  thereby 
defrauded.  Ind.  Supreme  Ct  1860,  Evans- 
Tille  &c.  R  R.  Co.  V.  CSty  of  Bvansville,  15 
Ind.  895. 

204.  Constmction  of  peculiar  statutes 
authorizing  counties  or  other  municipalities 
to  subscribe  for  railroad  stock.  Woods  v. 
Lawrence  county,  1  Blacky  886;  Gould  «. 
Veoice,  29  Barb.  442;  Brown  «.  County  Com- 
miasioners,  21  Pa.  St.  87 ;  Treadwell  «.  Com- 
missioners, 11  Ohio  St.  183 ;  State  v.  Commis- 
sioners, 12  Id.  596 ;  Goshen  v.  Shoemaker, 
12  Id.  624;  Piatt  v.  People,  ex  rd.  Amer.  Centr. 
R.  R.  Co.  29  lU.  54;  Clapp  «.  County  of  Ce- 
dar, 5  Clark^  15 ;  Maddox  r.  Graham,  2  Mete. 
(JTy.)  56  \  Bullock  «.  Curry,  Id.  171 ;  State  v. 
County  of  Wapello,  18  icwa,  888;  Supervisors 
of  Schuyler  counly  c.  People,  25  111.  181 ; 
California  &c.  R.  R.  Co.  f.  Supervisors,  18 
Cal.  671 ;  Board  of  Commissioners  v.  Bright, 
18  Ind.  98 ;  Minnesota  &  Pacific  R.  R.  Co.  «. 
Bibley,  2  Minn.  18 ;  Hord  v.  Rogersville  & 
Jefferson  R  R  Co.  8  Head,  208 ;  St.  Louis  «. 
Alexander,  28  Mo.  483;  City  of  Atchison  «. 
Butcher,  8  Kane.  104. 

YIII.   DiBCHABGS  OF  SUB80BIBEBS. 

206«  Where  a  charter  becomes  yoid  by  its 
terms,  in  consequence  of  the  work  not  being 
commenced  within  the  time  fixed,  the  sub- 
scribers for  stock  are  discharged,  and  their 
liability  cannot  be  revived  by  an  act  of  the 
legislature  extending  the  time,  and  declaring 


the  subscriptions  valid.  Pa.  Supreme  Ct, 
1861,  Plankroad  Co.  «.  Davidspn,  89  Pa.  St, 
435. 

200,  niegaltty.'  A  stockholder  who  has 
given  his  note  to  the  corporation  for  his  sub- 
scription stock,  cannot  resist  payment  because 
the  charter  required  the  ci4>ital  to  be  invested 
in  public  securities,  and  the  corporation  re> 
ceived  this  note  and  others  in  violation  of 
that  proyision.  He  cannot  for  such  cause 
avoid  his  contract,  which,  as  between  him 
and  the  company,  was  made  on  sufficient 
consideration.  Maes.  Supreme  Ct.  1812,  Lit- 
tle f>.  O'Brien,  9  Maes.  428 ;  S.  P.  La.  Supreme 
Ct.  1842,  First  Municipality  of  New  Orleans 
f>.  Orleans  Theatre  Co.  2  Bci>.  209 ;  Jf.  F.  F. 
Chan.  Ct,  1840,  Ely  «.  Spryae,  1  Clarhe,  851. 

207*  Where  a  statute,  fixing  the  amount 
of  the  capital  stock  of  a  railroad  company, 
is  amended  by  another  statute  providing  that 
the  capital  required  for  the  construction  of 
the  road  shall  be  a  less  sum,  subscriptions 
taken  to  an  amount  larger  than  the  capital 
allowed  by  the  last  statute,  but  less  than  the 
capital  fixed  by  the  first  statute,  are  valid. 
Maes.  Supreme  Ct.  1866,  Agricultural  Branch 
R  R  Co.  t.  Winchester,  18  AUen^  29. 

208.  Assessments  upon  the  shares  of  a  sub- 
scriber to  the  capital  stock  of  a  railroad  com- 
pany, may  be  collected,  although,  contrary 
to  the  provisions  of  the  charter,  the  construc- 
tion of  the  road  was  commenced  before 
twenty  per  cent,  of  each  share  subscribed 
was  paid  in.  Mase.  Supreme  Ct,  1866,  Agri- 
cultural Branch  R.  R  Co.  «.  Winchester,  18 
Alien,  29. 

209.  Application  of  ftmds.  Where  a  rail- 
road company  is  authorized  by  charter  to 
build  the  road  in  three  sections,  with  a  sep- 
arate and  distinct  capital  stock  for  each,  sub- 
scriptioos  obtained  subsequent  to  the  com- 
pletion of  the  first,  for  the  second  and  third 
sections,  may  be  collected,  although  it  does 
not  appear  whether  the  whole  of  defendant's 
subscription  is  to  be  expended  upon  one  of 
the  sections 'only,  or,  if  divided,  how  much  is 
to  be  applied  to  each  section.  lb.  Compare 
Dill  f».  Wabash  &c.  R  R  Co.  21  lU.  91 ; 
Yicksburg  R  R  Co.  «.  McEean,  12  La.  Ann, 
688. 

210.  An  irregularity  in  llie  location  of  a 
railroad,  whatever  its  effect  may  be  <hi  the 
rights  of  others,  or  whatever  may  be  the  na- 
ture of  the  remedy  by  the  stockholders  for  a 
misapplication  of  the  fhnds  or  the  credit  of 
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the  corporation,  furnishes  no  defence  to  the 
stockholders  in  an  action  to  recover  the  in- 
stallments of  the  stock.  Such  an  action  is 
not  adapted  to  the  purpose  of  investigating 
the  legality  of  the  doings  of  the  corporation  or 
its  officers  in  these  respects.  Catm,  8tipreme 
Ct,  1858,  Danbury  &c.  R.  R.  Co.  «.  Wilson, 
23  C(mn.  885 ;  Arh.  Supreme  Ot  1857,  Exp, 
Booker,  18  Arh,  838. 

211.  A  departure  in  the  location  of  a  rail- 
road from  the  route  fixed  by  the  charter  does 
not  exonerate  subscribers  for  stock.  The 
change  if  unauthorized,  leaves  the  original 
location  valid.  Conn,  Supreme  Ct,  1853,  Dan- 
bury  &C.  R.  R.  Co.  9.  Wilson,  23  Conn,  485. 
To  the  contrary,  Mm,  Ct,  of  Errors^  1858, 
Champion  o.  Memphis  &  Charleston  R.  R. 
Co.  85  MU»,  602.  * 

212.  Any  material  departure  from  the 
points  designated  in  a  railroad  charter  for 
the  location  of  the  road,  is  a  violation  of  the 
charter,  for  which  the  corporate  franchise 
may  be  seized  upon  quo  warraiUOy  unless  the 
legislature  has  waived  the  right  of  the  State 
to  seize  the  franchise,  by  acts  legalizing  the 
violation  of  the  charter.  Ari.  Supreme  Ct, 
1859,  Mississippi  &c  R.  R  Co.  9.  Cross,  20 
Arl,  448. 

218.  If  the  directors  of  a  railroad  under- 
take to  make  an  unwarrantable  departure 
from  the  provisions  of  the  charter,  the  stock- 
holder has  his  remedy  by  injunction,  not  to 
enjoin  the  collection  of  calls  due  upon  his 
stock,  but  to  restrain  the  corporation  from 
the  particular  violation  or  abuse  of  its  char- 
ter. Ari.  Supreme  Ct.  1850,  Mississippi  &c. 
R  R  Co.  t.  Cross,  20  Arh  443. 

214.  Conditional  sahsciiptlon.  After  the 
organization  of  a  railroad  company,  a  ques- 
tion arose  among  the  stockholders  as  to  which 
of  two  routes  should  be  adopted,  and  the  de- 
fendant, to  induce  the  company  to  take  the 
route  ho  desired,  agreed  to  subscribe  a  cer- 
tain number  of  shares,  provided  that  route 
was  taken.  The  company  took  that  route. 
Si$ldy  that  this  fact  alone  fixed  -the  liability 
of  the  defendant  on  his  contract  to  take  the 
shares  subscribed,  whatever  might  have  been 
the  terms  of  the  original  subscriptions.  S. 
C,  Ct,  (tf  Appeals,  1 860,  Spartanburg  &  Union 
R  R  Co. «.  De  Grafienreid,  12  Rich,  Law, 
675 ;  S.  P.  Hester  v.  Memphis  &  Charleston 
R.  R.  Co.  82  Miss.  878 ;  Frankfort  &c.  Turn- 
pike Co.  «.  Churchill,  6  Monr.  427.  Com- 
pare Wawter  v,  Ohio  &  Mississippi  R'  R  Co. 


14  Ind.  174 ;  GreenviUe&c.  R  R.  Co.  «.  Cole- 
man, 5  Rich.  Law,  118. 

215«  A  subscription  for  the  stock  of  a  rail- 
road company,  provided  that  the  money  so 
subscribed  should  be  expended  in  the  con- 
struction of  the  road  fit>m  B.  to  Derby  Line, 
and,  also,  that  it  should  not  be  binding  until 
the  whole  of  said  road  should  be  put  under 
contract  for  grading.  Ildd,  that  this  was  not 
merely  a  general  description  of  the  road,  re- 
quiring the  whole  of  it  to  be  put  under  con- 
tract before  the  subscription  was  payable, 
but  that  it  created  an  express  condition  to 
the  validity  of  the  subscription,  that  the  road 
should  be  put  under  contract  as  far  north  is 
Derby  Line.  Vt,  Supreme  Ct,  1860,  Cannec- 
ticut  &  Passumpsic  Rivers  R  R  Co.  «.  Bax- 
ter, 82  Vt,  805. 

216.  That  where  the  charter  authorizes  the 
directors  to  locate  the  road,  at  their  discre- 
tion, 8  true  representation  that  a  certain  lo- 
cation had  been  adopted,  does  not  invalidate 
the  subscriptions  in  case  the  directors  ahould 
afterwards  change  the  location, — see  ElHson 
V,  Mobile  <fec.  R  R  Co.  86  Miss.  572. 

217.  Abandonment  of  work.  If  a  rail- 
road company  ceases  to  prosecute  work,  at- 
tempts to  misapply  its  means,  or  attempts 
any  radical  change  in  the  character  of  the  en- 
terprise, it  may  be  enjoined  from  collecting 
the  obligations  given  to  support  the  original 
undertaking.  lU.  Supreme  Ct.  1862,  niinoia 
Grand  Trunk  R  R.  Co.  v.  Cook,  29  IK  287, 

218.  An  alteration  of  the  charter  by  add- 
ing objects  essentially  difierent,  or  authoriz- 
ing the  same  objects  to  be  advanced  by 
methods  essentially  different  from  those  orig- 
inally contemplated,  does  not  bind  a  subscri- 
ber for  stock,  without  his  express  consent; 
and  he  will  not  be  liable  for  assessments  on 
the  stock,  made  subsequent  to  such  altera- 
tions. iV;  JS:  Superior  Ct,  1817,  Union  Locks 
V.  Towns,  1  IT,  H,  44;  Wis.  Supremo  Ct 
1868,  Kenosha  &c.  R  R  Co.  «.  Marsh,  17 
Wis.  18 ;  Sparrow  r.  Evansville  &  Crawfords- 
ville  R  R  Co.  7  Ind,  869. 

219.  Instances.  So  Add  where  the  8ubecrq>- 
tion  was  to  stock  under  a  charter  for  the  pur- 
pose of  establishing  a  railroad^  an  amend- 
ment superadding  a  steamboat  line.  Jf.  T, 
Supreme  Ct,  1843,  Hartford  &  New  Havea 
R  R  Co.  €.  Croswell,*  6  BtU,  888 ;   a  P. 


*  Approved  Id  McCuIloogh  «.  Moa,  6  Dtn,  580 :  «d4  i 
pheu  «.  RttUand  R.  E.  Co.  1  Am,  La^  ktg.  IM ;  bntcoa- 
meated  pa  m  an  extremo  c«W|  Schmacudy  A  ftnrBlnr* 
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Marietta  &c  R  R,  Co.  «.  Elliott,  10  Ohio  St. 
67. 

So  held,  of  a  statute  diyiding  the  route  of 
a  turnpike,  and  the  company  itself  apportion- 
ing the  members  into  two  new  companies. 
Pa,  Supreme  Ct.  1880,  Turnpike  Co.  v,  Phil- 
Ups,  2  Pa.  (Penr.  df  W.)  184;  S.  P.  lU.  Sur 
preme  Ct,  1 859,  Supervisors  &c,  v,  Mississippi 
&  Wabash  &c.  R.  R  Co.  21  lU.  888. 

So  hddy  of  a  change  of  a  terminus  of  a  rail- 
road, and  running  the  line  in  a  different  route 
so  as  to  conneet  at  an  intermediate  point 
with  another  road,  in  order  to  reach  the 
other  terminus.  Oa,  Supreme  Ct.  1852,  Win- 
ter «.  Muscogee  Railroad  Co.  11  6^.  488; 
8.  P.  Hester  «.  Memphis  &c.  R.  R.  Co.  82 
MiM.  878. 

So  held,  of  a  change  in  the  route  of  a  turn- 
pike. Mass,  Supreme  Ct.  1811,  Middlesex 
Turnpike  Co.  v.  Locke,  8  Mass.  268. 

So  held,  of  an  act  changing  the  terminus  of 
a  railroad  company.  Pa,  Supreme  Ct,  1858, 
Manheim  &c.  Plankroad  Co.  «.  Amdt,  81  Pa, 
St.  817 ;  ArJc.  Supreme  Ct.  1859,  Witter  v. 
Mississippi  &c.  R  R  Co.  20  Ark.  468. 

220.  That  if  the  proposed  alteration  of 
route  be  abandoned,  the  subacziptions  may 
be  enforced, — see  Rutland  &c.  R  R  Co.  i>. 
Thrall,  85  Vt.  586. 

221.  Contrary  rule.  An  amendment  of  a 
charter  in  an  immaterial  respect,— e.  g.  by 
changing  the  name  of  the  corporation,— or 
one  which  grants  a  hen^  merely, — e,  g.  per- 
mitting them  to  enlarge  their  works,  beyond 
the  limit  prescribed  by  the  original  charter, 
if  made  at  the  instance  of  the  corporation, 
or,  what  is  the  same  thing,  at  the  request  of 
the  managers,  will  not  release  subscribers 
firom  their  obligations.  Pa.  Supreme  Ct.  1840, 
Clark  «.  Monongahela  Navigation  Co.  10 
WaUs,  864. 

222.  instances.  So  held,  of  an  act  extend- 
ing the  tune  for  the  completion  of  a  railroad. 
Mass,  Supreme  Ct  1866,  Agricultural  Branch 
R  R  Co.  «.  Winchester,  18  AUen,  29.  But 
compare  Henderson  «.  R  R.  Co.  17  Tex.  660. 

So  held,  of  an  act  extending  the  time  for 
completing  a  plankroad,  and  allowing  the 
company  to  take  tolls  before  laying  the  plank 
way.  JV.  7.  Ct.  of  Appeals,  1861,  Pough- 
keepde  &  Salt  Point  Plankroad  Co.  «.  Grif- 
fin, 24  Jf.  F.  150. 


Plankxottd  Co. «.  ThAteiier,  11  y.  F.  (1  Km^)  101 :  and 
doubted,  Bnflklo  k  New  York  dtf  B.  B.  Ca  v.  Dadlcif,  14 
jr.  r.{AKem.)9M. 


So  hdd,  of  an  act  authorizing  the  company 
to  extend  its  road,  and  otherwise  to  assume 
new  and  increased  responsibilities.  Rice  t. 
Rock  Island  ^.  R  R  Co.  21  111.  98 ;  Hay- 
worth  t.  Junction  R  R.  Co.  18  Ind.  848. 

So  held,  of  an  act  changing  the  name  of 
the  company,  and  the  length  and  termini  of 
the  road.  N".  J.  Supreme  Ct.  1852,  Delaware 
&  Atlantic  R  R  Co.  v.  Irick,  8  Zabr.  821. 

So  held,  where  the  change  of  route  did  not 
make  an  improyement  ol  a  different  charac^ 
ter,  and  the  subscriber's  interest  was  not  ma- 
terially affected  by  the  alteration.  lU.  Su^ 
preme  Ct.  1851,  Banot  v,  Alton  &  Bangamon 
R  R  Co.  18  III.  504. 

So  held,  of  a  change  in  the  direction,  loca- 
tion and  construction  of  a  railroad.  Del, 
Superior  Ct.  1855,  Delaware  R  R  Co.  v, 
Tharp,  1  Bbust.  149 ;  Mo.  Supreme  Ct,  1852, 
Central  Plankroad  Co.  v.  Clemens,  16  Mo, 
859. 

So  hdd,  of  a  change  in  the  location  of  a 
road,  to  the  prejudice  of  the  subscriber's  ex- 
pectations of  the  benefits  he  should  derive 
from  the  first  location.  Pa,  Supreme  Ct.  1881, 
Irvin  €.  Turnpike  Co.  2  Pa.  (Penr.  db  W.) 
466 ;  Ky.  Ct.  of  Appeals,  1859,  Fry  r.  Lex- 
ington &  Big  Sandy  R  R  Co.  2  Mete.  814. 

To  the  contrary.  Ala,  Supreme  Ct.  1857, 
Rives  V.  Plankroad  Co.  80  Ala.  N.  S.  92. 

So  held,  of  the  extension  of  a  railway  route, 
and  the  purchase  of  a  canal  by  the  railway 
company.  Bxch.  1847,  Midland  Great  West- 
em  Railway  Co.  of  Ireland  v.  Gordon,  11  Jur, 
440;  16  Law  J.  N.  S.  Exeh,  165. 

So  held,  of  the  reduction  of  the  capital  of 
a  railroad  company,  from  $1,500,000  to 
$825,000 ;  one  terminus  being  changed  so  as 
to  shorten  the  road  nearly  one-half  of  the 
original  distance;  and  the  company  then 
transferring  a  part  of  the  road,  and  leasing 
the  rest,  to  another  corporation,  during  the 
continuance  of  their  charter.  N,  T.  Supreme 
Ct.  1854,  Troy  &  Rutland  R  R  Co.  «.  Eeir, 
17  Barb.  581. 

So  held,  of  acts  authorizing  the  stockhold- 
ers to  elect  additional  directors,  and  provid- 
ing that  no  stockholder  should  vote  on  stock 
not  held  by  him  for  thirty  days  previously, 
and  an  act  passed  for  the  financial  relief  of 
the  company  enabling  it  to  issue  preferred 
stock  if  a  majority  of  the  stockholders  should 
vote  to  do  so.  Pa.  Supreme  Ct.  1857,  Ever- 
hart  e.  West  Chester  &  Philadelphia  R  R 
Co.  28  Pa.  St.  880. 
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228.  No  absolate  mle  can  be  liiid  down 
as  to  what  is  a  material  departure  in  the  lo- 
cation of  a  nulxoad  line,  aa  contrasted  with 
the  route  defined  by  the  original  charter,  to 
be  applied  in  all  cases.  Each  case  depends 
very  much  upon  its  own  circumstances.  The 
materiality  of  the  change  of  the  route  is  a 
question  of  law,  to  be  determined  by  the 
court,  upon  the  facts  ascertained  by  the  jury, 
or  agreed  upon  by  the  parties.  Ari,  Supreme 
Ct  1859,  Witter  e.  Mississippi  &c.  R  R.  Co. 
20  Arh  468. 

224*  An  alteration  in  the  charter,  which 
oonsistB  only  of  an  increase  of  the  corporate 
powers,  or  of  a  different  organization  of  the 
corporate  body,  leaving  it  with  lawful  power 
to  execute,  what  may  be  regarded  as  sub- 
stantially the  original  object  of  its  creation, 
will  not  exonerate  subscribers  to  the  stock 
of  the  company.  Mo.  SuprwM  Ct,  1855, 
Pacific  Raiboad  «.  Hughes,  22  Mo.  291 ;  lU. 
Supreme  Ct.  1856,  Peoria  &  Oquawka  R  R 
Co.  «.Eltmg,  17  III  429;  1859,  Rice  «.  Rock 
Island  &  Alton  R  R  Co.  21  lU.  93;  Terrc 
Haute  &  Alton  R  R  Co.  9.  Earp,  21  lU.  291. 

225.  Mere  statute.  Subscribers  who  do 
not  assent  to  an  amendment  changing  the 
purposes  of  the  charter,  may  prevent  the 
company  from  proceeding  to  act  under  it; 
or  permit  the  company  to  proceed  under  the 
amended  charter,  and  dissolve  their  connec- 
tion with  the  company  upon  equitable  terms. 
But  the  mere  passage  of  the  amendment, 
conferring  such  additional  powers  upon  the 
company,  which  it  has  not  attempted,  and 
may  never  attempt  to  exercise,  does  not 
operate  per  $e  to  exonerate  a  shareholder 
from  liability  to  pay  his  subscription.  Ky. 
Ct  o/AppeaU^  1859,  Pry  «.  Lexington  &  Big 
Sandy  R  R  Co.  2  Mete,  814 ;  Mies.  Ct,  of 
Ihrrors,  1858,  Hawkins  t.  Mississippi  &  Ten- 
nessee R  R  Co.  85  Mi$8.  688. 

226.  Ineffectual  change*  A  subscriber  to 
stock  of  a  railroad  corporation  is  not  exon- 
erated from  liability  to  pay  for  his  stock  by 
reason  of  a  change  in  the  charter  of  the  com- 
pany, procured  by  a  part  of  the  stockholders, 
and  adopted  by  the  board  of  directors.  He 
must  show  that  the  change  was  ratified  by 
a  majority  of  the  stockholders,  otherwise  it 
does  not  become  effective.*    Arh^  Supreme 

*  When  the  8Utd  eoDBeDti  to  the  oonsoUdatioii  of  two 
nibved  compenics  by  an  act  of  the  legialetQre,  the  act  of 
the  oompanles  in  maUng  it  ia  notTold,  thongb,  wtthooibiB 


Ct  1868,  M.  O.  &  R  R  Railroad  Ca  t. 
Gaster,  24  Arh  97. 

227.  If  the  authority  to  make  the  ehaas^ 
— ^.  g,  a  consolidation  of  two  railroad  com- 
panies— had  been  given  by  the  statute  before 
the  making  of  the  subscription,  its  exerdse 
does  not  release  the  subscriber.  And  it  is  of 
no  importance,  that  the  consolidation  took 
place  without  the  actual  knowledge  of  tbe 
subscriber.  When  he  contracted,  sa  u* 
thority  to  consolidate  existed,  and  his  con- 
tract having  been  made  under  that  law,  most 
be  presumed  to  have  been  made  with  refer- 
ence to  it,  and  cannot,  therefore,  be  impaired 
by  the  law,  because  tiie  law  is  a  part  of  the 
contract  [18  Mass.  16 ;  18  Shepi  191.]  Inl 
Supreme  Ct.  1856,  Sparrow  «.  Evansrille  & 
Crawfordsville  R  R  Co.  7  I^frter,  {Ind.)  869; 
Ind.  Supreme  Ct.  1868,  Bish  r.  Jolmson, 
21  Ind  299;  8.  R  lU,  Supreme  Ct.  1862, 
Illinois  River  R  R  Co.  «.  Beers,  27  lU.  185. 
Compare  Booe  v.  Junction  R.  R  Co.  10  Ini, 
98. 

228.  It  is  no  defence  to  an  action  ibr  calb» 
that  tbe  directors  have  altered  the  locstkn 
of  the  company's  road,  if  by  the  charter  they 
had  the  discretion  to  do  so.  Ind,  Supnm 
Ct,  1851,  Colvin  «.  Liberty  A  Abington  Turn- 
pike Co.  2  Cart,  511 ;  Railsback  v  Liberty  ft 
Abington  Turnpike  Co.  2  Cart,  656 ;  &  P. 
Sy,  Ct,  of  Appeals^  1859,  Fry  e.  Lexington  ft 
Big  Sandy  R  R  Co.  2  Mete.  814. 

229.  IneorporatloB*  Amemberofajdnt 
stock  company,  under  articles  of  aaBodatioo 
providing  that  the  company  shall  become  in- 
corporated, ia  not,  without  hia  assenti  boimd 
by  a  charter  obtained,  which  creates  a  new- 
corporation  without  making  reference  to  aaj 
existing  company,  but  which  ia  accepted  1^ 
vote  of  the  association.  VL  Supreme  (X 
1840,  Wallmgford  Manufacturing  Co.  r.  Fox, 
12  Vt.  804. 

280.  It  is  not  competent  Ibr  tbe  l^pda- 
ture  to  authorize  a  corporation^  eatablidied 
for  the  purpose  of  building  a  nubfoad,  to  en- 
force subscriptions  made  under  a  pievioos 
charter  granted  for  a  different  road.  Fbl 
Supreme  C^.  1858,Pitt8baigh&cRRCaa 
Gazzam,  82  Pa.  St.  840. 

281.  What  amiNuits  to  aaaent.  A  rab- 
scriber  to  a  public  work,  who  has  pennittedit 
to  be  carried  on  without  objection,  aumot  be 


c<mN8i,ailookkolderladlaciiai|ed  from  bit 

Md.  Supreme  Ok  180T,  MoOny  e.  JonctiiB  B.  B.  On  f 

I%d.m. 
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lelieved  from  the  payment  of  his  Bubscrip- 
tion  on  the  gromid  that  the  plan  was 
changed,  and  that  the  work  is  of  no  benefit. 
Ohio  Supreme  Ct,  1834,  Doane  «,  Treasnrer 
of  Pickaway  &c.  Wright,  753. 

233.  Where  a  stockholder  in  a  corpora- 
tion gaye  his  note  for  the  first  installment  of 
stock,  all  of  which  was  subsequently  for- 
feited fofr  non-payment  of  calls, — Held,  that 
he  was  reliered  from  payment  of  his  note  by 
a  material  alteration  of  the  charter.  Ga,  Su- 
preme Ct,  1856,  Mitchell  «.  Rome  R  R  Co. 
17  Oa.  674;  S.  P.  Ind.  Supreme  Ct,  1861, 
Eyansyille  &c.  R  R  Co.  v.  Dunn,  17  Ind, 
608. 

288.  Part  payment  of  the  subscription, 
after  a  change  in  the  par  value  of  shares,  may 
be  regarded  as  an  assent  to  tbe  change.  Me, 
JShipreme  Ct.  1852,  Kennebec  &  Portland  R 
R.  Co.  «.  Pahner,  84  Me,  866. 

284.  That  where  articles  of  incorporation 
of  a  railroad  company  provide  for  a  change 
in  them  by  the  votes  of  the  directors,  a 
change  in  the  amount  and  time  of  payment 
of  the  installments  so  made,  will  be  binding 
Upon  stockholders  who  subscribed  previous 
to  such  alteration, — see  Burlington  &c  R  R 
Co.  «.  White^  6  Clarice,  (Iowa),  409. 

285.  Participating  in  tbe  organization  of 
the  company,  and  voting  at  the  election  for 
directors,  in  right  of  his  subscription,  is  an  as- 
sent, and  such  subscriber  must  be  deemed  cog- 
nizant of  the  change.  Pa,  Supreme  Ct.  1864, 
Bedford  R  R.  Co.  t^.  Bowser,  48  Pa,  St.  29 ; 
8.  P.  1840,  Clarke  «.  Monongahela  Nav.  Co. 
10  Watte,  364.  To  the  contrary,  Me,  Supreme 
Ct.  1865,  Oldtown  &c.  R  R  Co.  «.  Veazie, 
89  Me.  571 ;  If,  T.  Supreme  Ct.  1864,  Mace- 
don  &  Bristol  Plankroad  Co.  v.  Lapham,  18 
Barb.  812. 

286.  Legislative  power  to  amend.  Where 
a  general  law  of  the  State  provides  that  all 
acts  of  incorporation  shall  be  liable  to  be 
amended^  altered  or  repealed  by  the  legisla- 
ture, or  the  special  charter  contains  a  simi- 
lar reserved  power,  it  is  no  defence  to  an  ac- 
tion by  a  corporation  whose  charter  is  ex- 
pressed to  be  subject  thereto,  brought  to  re- 
cover a  subscription  for  stock,  that  since  the 
date  of  the  subscription  the  legislature  has 
passed  an  act  increasing  the  liability  of  stock- 
holders in  such  corporation.  Me,  Supreme  Ct. 
1849,  South  Bay  Meadow  Dam  Co.  t.  Gray, 
80  Me.  547;  N.  T,  Ct.  of  Appeah,lS6A,  Schenec- 
tady &  Saratoga  Plankroad  Co.  v.  Thatcher, 


11  If.  T.  (1  Kern.)  102;  K  T.  Supreme  Ct. 
1861,  Northern  R  R  Co.  d.  Milier,  10  Barb. 
260;  Mo,  Supreme  Ct,  1868,  Pacific  Rail- 
road f).  Renshaw,  18  Mo,  210.  To  the  same 
effect,  C.  P.  1856,  Cork  &  Youghal 
Raalw.  Co.  «.  Patterson.  18  C,  B.  414; 
87  Eng.  L.  db  Bq.  898.  And  see  Buffalo 
A  N.  Y.  City  R  R  Co.  t.  Dudley,  14 
N.  T.  (4  Kern.)  886,  848.  To  the  contrary, 
Wie.  Supreme  Ct.  1868,  Kenosha  &a  R  R 
Co.  V.  Marsh,  17  TTii.  18 ;  and  see  Oldtown 
&c.  R  R  Co.  V,  Yeazie,  89  Me.  571. 

287.  Acceptance  of  renewal  of  charter. 
Where  a  corporation  suffered  a  breach  of 
condition  in  their  charter,  but,  having  ob- 
tained subscriptions  to  their  stock  to  a  large 
amount,  the  defendant  being  one  of  the  sub- 
scribers, and  the  company  having  organized, 
and  chosen  directors,  the  defendant  being 
one  of  them,  the  legislature  revived  and  re- 
newed the  charter,  and  extended  the  time  for 
the  performance  of  such  condition ;  and  sub- 
sequent to  this  a  meeting  of  the  stockholders 
was  called  by  the  commissioners,  in  which  the 
defendant  took  part,  and  at  which  addition- 
al directora  were  appointed,  and  at  a  meet- 
ing of  directors,  the  defendant  being  present, 
a  call  was  made  upon  the  subscriptiona, — 
Held,  that  this  amounted  to  an  acceptance  of 
the  renewal  of  the  charter,  and  was  such  a  re- 
cognition of  the  former  organization  of  the 
company  as  to  amount  to  a  sufildent 
organization  under  the  new  charter,  and 
that  the  defendant  was  estopped  by  his 
conduct  from  denying  the  regularity  of  these 
proceedings,  and  was  liable  to  pay  calls  on 
his  stock.  Conn.  Supreme  Ct.  1858,  Danbury 
&c.  R  R  Co.  V.  Wilson,  22  Conn.  435. 

288.  Burden  of  proof.  A  stockholder  in 
a  railroad  company,  who  seeks  to  avoid  the 
payment  of  his  Bubscription  on  the  ground  of 
a  material  alteration  in  the  enterprise,  must 
show  that  the  alteration  was  made  without 
his  concurrence  and  consent.  N.  C.  Supreme 
Ct.  1857,  North  Carolina  R  R.  Co.  v.  Leach, 
4  Jones,  Law,  840 ;  Fla,  Supreme  Ct.  1859, 
Martin  v.  Pensacola  &  Georgia  R  R  Co.  8 
Fla,  870.  To  the  contrary,  If.  H,  Superior 
Ct.  1817,  Union  Locks  &  Canals  v.  Towne,  1 
^.J3:44. 

289.  Withdrawal,  A  subscriber  or  part- 
ner in  an  intended  undertaking,  subscribing 
an  agreement  to  take  measures  to  carry  out 
the  same,  cannot  withdraw  his  name  and 
discharge  himself  of  liability  without  the 
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consent  of  the  rest  of  the  subficriberB.  Exeh. 
1816,  Kidwelly  Canal  Co.  «.  Raby,  2  Price, 
98;  Ala.  Supreme  Ct  1848,  Belma  &  Tennes- 
see R.  R.  Co.  «.  Tipton,  6  Ala.  2f.  8.  787; 
Ind,  Supreme  Ct.  1861,  Johnson  v.  Wabash 
&c.  Co.  16  Ind,  889.  Seealso,  United  Society 
«.  Eagle  Bank,  7  Ccfm.  456. 

240*  The  contract  of  the  directors  of  a 
projected  railway  company  will  not  excuse 
a  subscriber  fix)m  paying  calls,  if  the 
terms  of  the  subscriber's  agreement  re- 
quire it*  Chancery,  1852,  Eaip.  Mowatt,  1 
J)rew,W7. 

241.  The  authority  of  an  agent  appointed 
to  receive  subscriptions  to  the  stock  of  a  com- 
pany is  exhausted  by  the  act  of  receiyingthe 
subscription.  The  pbscription  instantly 
inures  to  the  benefit  of  the  company,  creat- 
ing a  contract  between  it  and  the  subscriber, 
which  the  i^^t  cannot  rescind.  Notice  to 
the  agent,  in  such  a  case,  of  the  intention  to 
TeToke  the  subscription,  is  a  mere  nullity. 
Tenn.  Supreme  Ct,  1858,  Lowe  «.  £.  &  E.  R. 
K.  Co.  1  Head,  659.  Compare  Cunningham 
«.  Edgefield  &a  R  R.  Co.  2  Jt^.  28 ;  Hutch- 
ins  «.  Smith,  46  Barb,  285. 

242.  A  party  who  makes  a  conditional  sub- 
scription of  stock  to  a  company,  by  agreement 
with  a  person  who  is  not  its  authorized  agent, 
may  withdraw  or  revoke  his  subscription  at 
pleasure,  without  notice  to  the  company,  at 
any  time  while  the  subscription  book  re- 
mains in  the  hands  of  such  person,  and  be- 
fore the  company  has  acquired  any  right  to 
or  interest  in  the  same.    1  h, 

24$.  A  secret  agreement  entered  into  be- 
tween the  directors  of  a  corporation  and  a 
subscriber,  that  he  may  within  a  specified 
time  reduce  the  number  of  shares  thus  sub- 
scribed for,  the  subscription  being  held  out 

*  The  dlneton  of  an  MwxdAtlon  foxtaed  under  the  N.  T. 
Banking  Act  of  1888,  have  no  power,  even  with  authoritj 
from  the  rtockholden,  to  permit  a  stockholder  to  withdraw, 
or  to  pay  back  or  contract  to  pay  tadc  to  any  stocicholder 
any  portion  of  the  money  or  other  consideration  paid  in  by 
him  as  a  part  of  the  capital ;  such  contracts  are  mischie yona 
and  dangerous  in  tlwir  tendency.  N.  T,  V.  Chan.  Ct.  1848, 
Hather  «.  Bates,  2  Jf.  Y.  Leg.  Ob%.  S18.  Compare  Pefctibone 
«.  Hawkins,  2  K.  Y.  Leg.  Ohe.  SIO. 

The  charter  of  a  railroad  company  gave  any  stockholder 
irho  might  be  dissatisfied  with  the  route  selected,  a  right  to 
withdraw  his  subscription,  after  the  selection  of  the  route, 
provided  such  stockholder  should  have  designated,  at  the 
time  of  subscribing,  the  route  he  desired  to  be  selected  for 
the  locatioQ  of  theroad«  It  did  not  I4>pear  that  the  defend- 
ant, at  tbe  time  of  subscribing,  made  any  designation  of  a 
route,  ffeld^  that  he  was  a  stockholder,  without  the  right 
to  withdraw  his  subscrlpaon.  8,  C.  Ct  af  ApptaU^  1853, 
axvenville  k  Columbia  B.  B.  Ca  v.  Smith,  6  Rich.  Law,  91. 


as  lonafde  for  the  fhll  amount,  in  order  to 
induce  others  to  become  subscribers,  isToid, 
as  a  fraud  upon  the  other  subscribers;  and 
the  original  snbscription  may  be  enforced  for 
its  full  amount  between  the  oorporation  and 
the  subscriber.  N,  K  Supreme  Ct.  1856, 
White  Mountains  R  R  Co.  v.  Eastman,  84 
N,  K  124. 

244.  When  a  stodc  company  releases  a 
a  part  of  its  subscribers  and  retnma  them 
their  money,  other  subscribers,  not  consent- 
ing thereto,  are  discharged.  Pet,  Supreme  CL 
1858,  McCully  v.  Pittsburgh  &  ConneQaTine 
R  R  Co.  82  Pa.  St.  25. 

245.  An  original  subscriber  to  the  stock 
of  a  railroad  company,  was,  by  resolations 
and  acts  of  the  company,  released  from  his 
subscription,  but  allowed  to  renew  the  same, 
by  an  agreement  made  with  the  president, 
and  to  pay  therefor  in  materials  Hddy  that 
tbe  original  contract  had  been  superaeded  by 
the  special  contract;  and  that  a  payment  by 
the  subscriber,  in  cash  without  call,  after 
such  special  contract  would  not  estop  him 
from  setting  up  the  contract,  as  a  defence 
against  a  claun  to  the  payment  of  the  whole 
subscription  in  cash.  Pa,  Supreme  Ct.  1861, 
Pittsburgh  &  Connellsville  R  R  Co.  r.  Stew- 
art, 41  Pa.  St.  54. 

246*  Subscriptions,  made  before  a  com- 
pany is  organized  must  be  unconditioaaL 
But  after  the  organization,  the  company  may 
stipulate  with  subscribers  that  they  may  pay 
in  any  manner  mutually  agreed  on ;  and  they 
can  enforce  a  subscription  only  according  to 
its  condition&    Th. 

247.  ]NoTatlon«  Where  the  charter  of  tn 
mcorporated  company  provided  that  a  mort- 
gage stockholder  might  transfer  his  stock, 
and  be  released  from  his  mortgage,  upon  the 
new  stockholder  fundshing  a  mortgage  to 
the  satis&ction  of  the  president  and  dSrecton 
of  the  company, — SMf  that  no  personal 
liability  on  the  part  of  the  originfd  stodc- 
holder  remained  after  a  transfer  so  made. 
La,  Supreme  Ct.  1858,  Haynes  e.  Palmer,  18 
La.  Ann.  240. 

IX.     AoTlojsrs. 

24$«  Bemedies  are  camnlatlTc.  A  stock- 
holder is  liable  in  assumpsit  on  his  subscrip- 
tion to  the  stock,  notwithstanding  a  remedy 
by  forfeiture  of  the  stock  is  given  to  the 
corporation  by  the  charter.  N.  T.  Supreme 
<7«..1808,  Union.Tumpike  Co.  t.  Jeokins^  1 
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OaL  381.  To  the  same  efiGsct,  1812,  Ck>shen 
Turnpike  Co.  o.  Hurting  9  Johns,  317 ;  1817, 
Dutchess  Cotton  Manufactory  o.  Dayis,  14 
Johns.  288;  1854,  Troy  &  Rutland  R.  R.  Co. 
«.  Kerr,  17  Barb.  581 ;  1856,  Ogdensburg  &c. 
R  R.  Co.  V.  Frost,  21  Id.  541 ;  S.  P.  Beene  v. 
Gahawba  &c.  R.  R.  Co.  8  ^2(1. 2f.  8. 660 ;  J7.  of 
Jjfrds^  1852,  Inglis  «.  Great  Northern  Railway 
Go.  16  Jur.  895 ;  1  Maeq.  112. 
Consult,  also.  Stock. 

249.  The  mere  existence  in  the  charter  of 
iauthority  to  declare  a  forfeiture,  affords  no 
objection  to  an  action  at  law.  2^.  T.  Supreme 
Ct.  1851,  Northern  R  R  Co.  «.  Miller,  10 
Barb.  260. 

250.  If  the  corporation  elect  to  forfeit 
and  take  back  their  stock,  they  cannot  also 
collect  the  price  subscribed.  In  that  case, 
they  take  back  the  whole  consideration  for 
the  subscriber's  promise,  with  the  right  to 
retain  whateyer  may  hare  been  paid.  It 
would,  after  that,  be  inequitable  to  permit 
them  to  retain  the  stock  and  still  prosecute. 
And  it  can  make  no  difference  that  the  in- 
stallments for  which  the  suit  is  brought  be- 
came due  before  the  forfeiture  was  declared. 
[13  Johns.  54.]  The  provision  for  forfeiture 
is  not  in  the  nature  of  a  mortgage  to  secure 
the  whole  subscription ;  but  the  transaction 
is  rather  a  conditional  sale  of  the  stock  by 
the  company  to  the  subscriber.  N.  Y,  Ct.  of 
AppecdSy  1849,  Small  v.  Herkimer  ilanufact- 
uring  Co.  2  JV.  r.  (2  Oomst.)  880. 

Compare  Stock. 

251.  Distinetlon  between  action  on  the 
subscription  and  action  for  deficiency  after 
forfeiture  and  sale.  Troy  &  Greenfield  R.  R. 
Co.  V.  l^ewton,  1  ^ray,*  544;  Amherst  & 
Belchertown  R  R  Co.  v.  Watson,  4  Gtuyy 
61. 

252.  The  company  are  not  bound  to  make 
their  election  either  to  exact  a  forfeiture,  or 
to  sue  upon  the  subscription,  and  to  give  de- 
fendant notice  thereof,  before  suit.  Ind.  Su- 
prome  Ct.  1854,  New  Albany  &  Salem  R  R 
Co.  V.  Pickens,  5  Ind.  247. 

253.  Who  liable.  An  original  subscriber 
to  the  stock  of  a  corporation  is  personally 
liable  for  installments  on  his  subscription 
called  while  he  remains  the  holder  of  his 
stock.  By  the  act  of  subscribing,  each  as- 
sociate undertakes  to  raise  his  proportion  of 
the  capital  as  it  may  be  called  for  by  the 
directors,  and  the  right  to  call  implies  a 
corresponding  duty  to  pay.     A  purchaser 


from  an  original  subscriber  is  substituted  to 
his  obligations  and  rights,  and  when  ac- 
cepted by  the  company,  a  privity  is  estab- 
lished between  them.  Pa.  Supreme  Ct.  1867, 
Merrimac  Mining  Co.  o.  Levy,  54  Pa.  8t.  227. 
254«  Transfer.  A  subscription  to  the 
stock  of  a  railroad  company,  creates  a  debt 
against  the  subscriber  from  which  he  cannot 
relieye  himself  by  an  assignment  or  transfer 
made  trithout  the  sanction  of  the  directors. 
Pa.  Supreme  Ct.  1858,  Graff  v.  Pittsburgh  & 
Steubenyille  R  R  Co.  81  Pa.  St.  489. 

255.  Plaintilb.  That  where  the  install- 
ments are  payable  to  the  "  treasurer  of  the 
company,''  an  action  lies  by  any  one  who  is 
treasurer  at  the  time  the  action  is  commenced, 
— see  Silk  Company  v.  Anderson,  1  MoMulL 
800. 

256.  Calls.  Under  the  N.  T.  general 
statute  for  organization  of  stage  companies, 
the  amounts  subscribed  by  stockholders  do 
not  become  payable  until  the  subscriptions 
are  called  for  by  resolution  of  the  board  of 
directors.  JV.  T.  Com.  PI,  1855,  Bouton  v. 
Dry  Dock  &c.  Stage  Co.  4  E.  D.  Smith,  420. 

257.  That  a  board  of  directors  of  a  rail- 
road corporation  haye  no  power  to  require 
payment  of  subscriptions  in  a  manner  other 
than  that  fixed  by  the  contract,— see  Ohio, 
Indiana  &  Illinois  R.  R  Co.  v.  Cramer,  28 
Ind.  490. 

258.  Notice,  though  necessary  to  the  sub- 
scril)er  on  proceeding  under  the  charter  to 
forfeit  the  stock  for  non-payment,  is  not 
necessary  to  render  him  liable  to  an  action. 
JT.  T.  Ct.  of  Appeals,  1857,  Lake  Ontario  &c. 
R  R  Co.  V.  Mason,  16  IT.  Y.  451 ;  Pa.  Su- 
preme Ct.  1850,  Grubb  v.  Mahoning  Nayiga- 
tion  Co.  14  Pa.  St.  (2  Earns,)  802.  To  the 
same  effect,  Ind.  Supreme  Ct.  1859,  Smith  v. 
Indiana  &  Illinois  R  R  Co.  12  Ind.  61 ; 
Eakright  t.  Logansport  &c.  R  R  Co.  18  Id. 
404. 

259.  If  the  subscription  paper  fixes  the 
times  of  payment,  no  demand  before  suit  is 
necessary.*    Ind.   Supreme    Ct,  1854,  New 

*  yntere  ft  subMrlption  contelned  a  prorlsioD,  "  that  pay- 
ment shall  be  made  at  sach  times  and  places  as  shall  here* 
after  be  directed,  by  the  directors,  to  be  applied  to  the  cod- 
struction  of  the  road," — JTeld^  that  the  sabscrlption  did  not 
become  payable  vaaiSl  the  directors,  at  a  regular  meeting,  had 
fixed  the  time  and  place  of  payment ;  but  that  it  was  not 
necessary  to  glre  notice  to  the  subscribers  of  the  time  and 
place  of  payment  Ind.  Supreme  Ot.  1866,  Ross  v.  La- 
fikyette  R.  R.  Co.  8  Ind.  (6  Pwt.)  S9T. 

A  railroad  stock  sabscnption  provided  that  each  subscriber 
idght  pay  by  taking  and  perfonniiig  a  contract  for  earth- 
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Albany  &c  R  R  Co.  «.  Pickens,  6  IncL  (8 
Part,)  247.  So  if  the  time  be  fixed  by  a  by- 
law passed  when  the  defendant,  an  officer, 
was  present  N.  Y.  Ot  of  AppeaUy  1854, 
Schenectady  &  Saratoga  Plankroad  Co.  «. 
Thatcher,  11  S,  F.  (1  Kern,)  102 ;  Qa.  &w- 
prmu  Ot,  1852,  Winter  t,  Muscogee  R  R  Oo. 
11  G€L  488. 

260.  Shares  of  stock  of  a  railroad  com- 
pany were  sabeeiibed  for,  to  be  paid 'for  by 
installments  of  ten  per  cent^  every  sizty 
days  after  the  work  was  pat  on  contract 
MM^  that  the  subscriber  was  not  entitled  to 
notice  of  the  time  of  the  contract,  and  that 
bringing  the  suit  upon  the  subscription  was 
a  sufficient  demand.  Ind.  Supreme  Ct.  1859, 
BreedloTtD  «.  Kartinsyille  &  Franklin  R  R 
Co.  12  Ind.  114. 

861.  Where  subscriptions  for  capital 
stock  are  not  payable  until  a  certain  amount 
is  subscribed,  eren  if  notice  that  such  amount 
had  been  subscribed  is  necessary,  a  call  for 
paymuent  of  the  8ubscrq>tion  is  sufficient 
notice,  if.  F.  Superior  Ot.  1829,  Harlem 
Canal  Co.  f).  Seixaa,  2  J9d;504;  Thesame«. 
Spear,  2  Id,  510. 

262.  Unless  notice  of  the  assessments  and 
calls  is.required  by  the  charter,  it  is  not  an 
indispensable  requisite  of  a  suit  to  collect 
stock  subscriptions.  Ala,  Supreme  Ct,  1859, 
Eppes  «.  Mississippi  &c,  R  R  Co.  85  Ala.  If. 
A  88. 

2^  Under  a  statute  requiring  notice  to 

woik  "by  bidding  off  the  tame  ftt  pabllo  letting/*  or  by 
taking  M  much  at  priTate  letting  of  any  portion  not  other- 
wlfle  or  before  let,  as  shall  be  wanting  to  make  up  the  amount 
■i  the  eetiaute  of  the  engineer;  that  the  woric  should  be 
cxeeoted  under  the  direction  of  the  eo^eer,  Ac;  and  that 
the  company  should  arrange,  bo  fkr  as  condslent  wltii  the 
above,  that  each  subscriber  might  work  on  his  own  lands. 
ffddy  in  an  action  by  the  ocnporation  against  a  defitulting 
subscriber,  whose  shares  were  spedfled  to  be  takisn  *'  all  in 
work," 

1.  That  upon  failure  by  the  subscriber  to  take  a  contract 
at  the  "pubUc  letting,"  it  was  for  him,  within  a  reasonable 
time,  to  notify  the  company  of  his  eleotion  to  tako  one  at 
priTate  letting,  and  that  in  the  absence  of  such  notice,  he 
was  bound  to  pay  In  money. 

9l  That  the  subscriber  was  not  entitied  to  have  the  irikde 
route  to  select  from  for  a  private  letting,  but  that  he  eoold 
only  select  from  what  was  left,  if  any,  firam  the  poblio 
letting. 

8b  That  an  advertisement  by  the  company  for  proposals, 
was  a  "  public  letting,"  and  that  a  letting  by  anotfon  waa 
not  exclusively  contemplated. 

4.  That  notwithstanding  the  privilege  for  each  to  work  on 
his  own  land,  the  company  had  a  right,  after  the  sobecrip- 
tion,  to  change  the  location  so  as  not  to  run  over  the  sub* 
scriber^s  land,  no  final  location,  but  only  a  survey,  having 
been  made  before  the  subscription.  Alct.  Suprenu  Ct. 
1800,  Eppes «.  Mississippi  AcB.fi.  Co.  86  .ato.JV;  ^88. 


be  giyen  **  of  the  pUnoe  and  time''  wben  and 
where  payments  are  to  be  made,  a  thirty 
days'  notice,  designatLog  the  indiyiduals  aa- 
thorized  to  leceire  payment,  by  name,  and 
the  city  or  yiUage  in  which  they  reside,  is 
sufficient,  in  the  absence  of  evidence  on  the 
part  c^  the  subscriber  that  his  defiudt  wss 
occasioned  by  difficulty  in  finding  the  indi- 
viduals. N.  T,  Supreme  Ct  1889,  Troy  Turn- 
pike &  R.  R  Co.  «.  MoChesney,  31  Wead. 
tB96.  Compare  Rutland  &c.  B.  B.  Co.  c. 
Thrall,  85  Vt.  58^. 

S64.  Tliat  notice  of  aooeptanoe  18  not  neo- 
essary  before  a  suit, — see  New  Albany  &  & 
Co.  e.  McConnick,  10  Ind.  499. 

266.  Tender  of  A  eertUicato  by  the  com- 
pany to  a  subscriber  for  stodE  is  not  a  con- 
dition precedent,  before  suit  brought  on  the 
subscription.  Ind.  Supreme  Ct,  1861,  Hess- 
ton  %.  Cincinnati  &  Fort  Wayne  B.  IL  Co. 
16  Ind,  275;  1860,  Yawter  9.  Ohio  & 
Mississippi  R  R  Co.  14  Ind.  174;  Haidy 
V.  Merriweather,  Id.  808 ;  S.  P.  Smith  «. 
Qower,  2  Dun,  17. 

266.  Eyidenoe  of  carporate  ezistontt. 
The  signature  to  a  subscription  for  stock  in 
an  alleged  railroad  corporation,  which  recites 
that  a  company  had  been  formed  under  the 
general  act,  and  that  the  articles  of  aasod- 
ation,  with  tlwneceesary  affidavita,  had  been 
duly  ffied,  is  conduslfe  eyidence  of  an  incor- 
poration against  the  subscrter.*  I[,T.CL 
ofAppedU,  1862,  Black  Biver  &  Wca  R  R 
Co.  «.  Clarke,  25  N.  Y,  208. 

See  Ihcobporation. 

267.  Organisation*  It  is  no  defence  to  an 
action  for  the  payment  of  installments  on 
subscriptions  to  st^sk  of  a  oorpcnntion  i»gan- 
ized  in  pursuance  of  statute,  that  they  were 
made  before  the  organization  was  completed. 
Ill,  Supreme  Ot.  1855,  Cross  9.  PutckneyriUe 
Mill  Co.  17  122.  64. 

268.  EstoppeL  A  subscriber  to  the  stock 
of  a  corporation,  who  attends  a  meeting  of 
the  stockholders,  and  TOtea  on  the  boainesB 
of  the  comx>any ,  will  be  estopped  from  deny- 
ing the  validity  of  his  subscription.     A. 


*  In  ft  suit  on  ftsobseription  for  stodc,  H  Is 
show.  In  the  afasenoe  of  record  eridenoe,  hj  oral 
that  the  subscription  list,  signed  by  the 
abandoned,  and  a  new  cne  opened,  and  nade  the 
the  organisation  of  the  ooinpanx.    Mo.  Bftprtm^  Ct 
Bonthem  Hotel  Oo. «.  Newman,  SS  Mo.  Ua 

When  dafeets  In  the  ooaspany^ 
ores  firom  the  charter  enterprise  are  a 
Grand  Trunk  R.  R.  Co.  «.  Oook,  9  111.  Vfl\ 
ClnlerlUenank,  19  0^9,408. 
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Supreme  Ct.  1856,  Erie  &  Waterford  Plank- 
road  Co.  V.  Brown,  85  Pa.  St.  156. 

269*  A  snbeciiber,  after  having  transferred 
his  stock  to  another,  thus  treating  it  as  a 
valid  secnrity,  cannot  object  in  a  suit  against 
him  on  the  original  subscription,  that  the 
same  was  originally  invalid,  by  reason  of  the 
non-payment  of  the  sums  requisite  to  give  it 
TalicQty,  at  the  time  of  making  the  subscrip- 
tion. Pa.  Supreme  Ct.  1857,  Everhart  v. 
Westchester  &  Fhiladeli^ia  R.  R  Co.  28 
Pa,  St,  880. 

270.  Although  a  corporation  cannot  be 
organized  without  the  limits  of  the  Btate 
creating  it,  yet,  a  subscriber  who  has  given 
his  note  for  the  amount  subscribed  to  the 
stock  of  a  corporation  so  illegally  organized, 
when  sued  upon  such  note  by  a  h(ma  fide 
encloTsee  for  value  before  maturity,  may  be 
estopped  from  denying  the  legal  existence  of 
the  corporation.  Mo,  Supreme  Ct,  1867, 
Camp  0.  Byrne,  41  Mo,  525;  S.  P.  Zo.  ^Str- 
preme  Ct,  1858,  East  Paacagouk  Hotel  Co.  «. 
West,  13  La,  Ann,  545. 

271*  The  violation  of  Its  charter,  by  the 
corporation,  is  not  a  defence  to  a  stockholder 
sued  by  them  on  his  subscription.  Maee,  Su- 
preme Ct.  1812,  Little  e.  O'Brien,  9  Maee. 
428 ;  Ala,  Supreme  Ct,  1857,  Smith  o.  Tallaa- 
see  Branch  of  Central  Plankroad  Co.  80  Ala, 
If,  S.  650 ;  S.  P.  Hannibal  &c.  Plankroad  Co. 
c  Menefee,  25  Mo,  547. 

272*  In  an  action  by  a  railway  company 
to  recover  for  calls  upon  subscriptions  to  the 
capital  stock,  it  is  not  neeessaiy  for  the  com- 
pany to  show  compliance  with  the  provision 
of  its  charter,  requiring  the  company  not  to 
begin  its  construction,  untila  certain  propor- 
tion of  the  estimated  cost  shall  have  been 
subscribed  by  responsible  persons,  Ohio  Su- 
preme Ct,  1855,  Btraus  v.  Eagle  Ins.  Co.  5 
Ohio  St,  59. 

278.  It  is  no  defence  to  an  action  for  calls 
upon  a  cash  subscription  to  the  stock  of  a 
railroad  company,  that  its  officers  had  sub- 
sequently to  the  defendant's  subscription, 
taken  a  large  land  subscription,  which  the 
cfaarterpermitted,  though  at  enormous  prices. 
Ind.  Supreme  Ct,  1857,  Homaday  «.  Indiana 
*&c.  Bulway  Co.  9  Ind.  268;  Maccoun  «. 
Indiana  &c.  Railway  Co.  Id,  262. 

274.  Bepresentatlons.  The  failure  of  the 
company  to  fulfil  representations  as  to  the 
location  of  the  route  of  the  railroad,  made 
by  the  agent  of  the  company  in  good  faith, 


and  by  which  the  defendant  was  induced  to 
take  stock,  constitute  no  defence  to  the  com- 
pany's action  upon  his  written  subscription, 
which  did  not  contain  and  was  not  intended 
to  contain  any  stipulation  on  the  subject. 
Iowa  Supreme  Ct.  1868,  Oelpke  v.  Blake, 
15  loioa.  887. 

275.  It  is  no  defence  Jo  an  action  brought 
on  a  promiflsoiy  note  by  the  trustee  of  a 
banking  corporation,  that  the  note  was  given 
for  stock  subscribed  for,  without  an  intention 
to  pay  for  it,  but  taken  merely  for  the  pur- 
pose of  benefiting  the  bank,  or  preventing 
the  predomination  of  certain  stockholders. 
Ohio  Suprtme  Ct,  1854,  Bates  v,  Lewis,  8  Ohio 
St.  459. 

276.  In  such  an  action,  the  defendant 
can  not  set  off  against  the  claim  the  amount 
paid  by  him  since  the  action  was  commenced, 
upon  execution  on  a  judgment  rendered 
against  him  and  others,  as  partners  in  the 
bank.    Ih, 

277.  That  it  is  no  defence  to  an  action 
by  a  corporation  on  a  stock  subscription,  that 
after  the  subscription  was  made,  a  by-law 
was  adopted  requiring  the  payment  of  the 
first  installment  before  the  subscriber  would 
be  entitled  to  vote  on  corporation  matters, 
— see  New  Albany  R.  R  Co.  v.  McCormick, 
10  Ind.  499 ;  Chandler  n.  Northern  Cross  B. 
R  Co.  18  lU.  100. 

278.  Insufficiency  of  the  notice  of  aa 
election  of  directors  of  an  incorporated  com- 
pany will  not  discharge  a  subscriber  for  stock 
from  his  liability  to  pay  for  it.  Mo,  Bur 
preme  Ct,  1852,  Central  Plankroad  Co.  v, 
Clemens,  16  Mo.  859.  See  also,  Schenectady 
&  Saiatoga  Plankroad  Co.  v,  Thatcher,  11 
JV.  F.  (1  Kern.)  102 ;  Eastern  Plankroad  Co. 
f.  Yaughan,  20  Barb.  155 ;  affirmed,  H2^.  T. 
(4  JTdm.)  546. 

279.  Illegality  in  the  election  of  directofs 
is  no  defence  to  an  action  on  a  stock  sub- 
scription. Ind.  Supreme  Ct.  1858,  Johnson 
«.  Crawfoidsville  &c.  R  R  Co.  11  Ind.  280 ; 
1859,  Eakright  «.  Logansport  &c.  R  R  Co. 
18  Ind  404.  ' 

280.  That  the  issue,  under  authority  of  a 
new  statute,  of  preferred  stock  with  divi- 
dends guaranteed,  does  not  release  an  origi- 
nal stockholder,  who  had  not  consented  to 
it,  fiiom  liability  on  his  stock  subscription, 
—see  Rutland  Ac.  R  R  Co.  v.  Thrall,  85  Vt 
586. 

281«    Under  a  statute  authorising  a  mu- 
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nicipa:  corporation  to  impose  a  tax  on  prop- 
erty for  the  benefit  of  a  railroad  company, 
and  making  the  holders  of  receipts  for  such 
taxes  stockholders  in  the  company  to  the 
amount  paid  by  them, — Beld^  that  payment 
of  the  tax  did  not  exonerate  a  stockholder 
from  his  liability  on  his  subscription,  and 
that  the  validity  of  the  statute  could  not  be 
drawn  in  question  in  an  action  torecoyei  his 
subscription.  La.  Supreme  Ct,  1857,  Kew 
Orleans  &c.  R  R.  Co.  v.  Lea,  13  La,  Ann. 
888. 

282«  That  to  an  action  on  a  subscription, 
it  is  no  defence  that  the  company  let  offother 
stockholders  or  forfeited  their  stock  without 
payment,  nor  that  the  work  is  abandoned, — 
see  Dorman  v.  JacksonTille  ,&a  Plankroad 
Ck).  7  Fla.  265. 

288.  As  to  when  the  statute  of  limita- 
tions begins  to  run  on  a  contract  of  sub- 
scription for  stock, — compare  Taggart  v. 
Western  Maryland  R.  R.  Co.  24  Md.  563 ; 
Pittsburgh  &c.  R.  R.  Co.  t>.  Byers,  32  Pa.  8t. 
22 ;  McCuIly  t.  Pittsburgh  &c.  R.  R.  Co.  Id. 
25 ;  New  Orleans  <&c.  R  R.  Co. «.  Lea,  12  La. 
Ann.  888. 

284.  Equitable  relief.  When  the  sub- 
scription of  stock  under  a  charter  was  deemed 
inadequate  to  the  purposes  for  which  it  was 
subscribed,  and  no  action  was  taken,  for  up- 
wards of  nine  years,  to  appoint  directors  or 
to  appropriate  the  fund  subscribed  according 
to  the  charter,  and  the  object  contemplated 
by  the  charter  was  abandoned, — Held^  that 
such  of  the  subscribers  as,  on  the  faith  of 
the  abandonment,  had  changed  their  circum- 
stances, and  were  no  longer  interested  in  the 
object,  ought  not  to  be  compelled  to  pay 
their  subscription,  and  were  entitled  to  be  re- 
liered  in  equity  therefrom.  Ky.  Ct.  of  Ap- 
peals, 1847,  Fountain  Ferry  Tump.  Road 
Co.  V.  Jewell,  8  B.  Monr.  140. 

285.  The  measure  of  damages  in  an  ac- 
tion on  a  promise  for  subscription  of  stock 
in  a  proposed  company  is  the  difference  be- 
tween the  market  value  of  the  stock  at  the 
time  of  trial,  and  the  amount  agreed  to  be 
paid  for  it  Pa.  Supreme  Ct.  1856,  Rhey  v. 
Ebensburg  &c  Plankroad  Co.  27  Pa.  8t. 
261. 

286.  Becorerlng  back  subscription.  A 
subscriber  to  a  provisionally  registered  rail- 
way company  who  has  received  his  scrip  and 
signed  an  agreement  authorizing  the  provis- 
ional directors  to  apply  the  moneys  received 


by  way  of  deposit,  or  otherwise,  to  the  pay* 
ment  of  the  costs  of  the  undertaking,  cannot 
after  they  have  expended  it,  recover  back  the 
amount  of  his  deposit,  should  the  project 
fsdl.  Bxch.  1847,  Garwood  «.  Ede,  5  Ettg. 
BaUw.  Cos.  184;  1  JBhsck.  264;  1848,  Jones 
V.  Harrison,  2  Back.  52;  5  Eng.  Bailw. 
Cas.  188;  Willey  e.  Pairatt,  8  Exeh.  211 ;  6 
Eng.  Bailw.  Cos.  82.  And  see  Atkinson  t. 
Pocock,  1  ExeK.  796. 

287.  The  suppression  of  the  fact  that  a 
portion  only  of  the  shares  of  a  provisionally 
registered  railway  company  was  allotted,  on 
only  a  part  of  which  the  deposits  had  been 
paid,  does  not  amount  to  fraud,  so  as  to 
avoid  the  subscriber's  agreement,  and  will 
not  entitle  a  subscriber  to  recover  back  the 
amount  of  his  deposit,  the  scheme  having 
proved  abortive.  Exeh.  1848,  Yane  «.  Cob- 
bold,  5  Eng.  EaUw.  Cae.  299 ;  1  Easek.  798. 

288.  A  subscriber  to  the  stock  of  a  cor- 
poration is  not,  upon  their  refusal  to  deliver 
the  certificates,  entitled  to  maintain  an  ac- 
tion to  recover  the  subscription  as  money 
paid.  The  same  rule  is  applicable  to  one  who 
purchased  the  stock,  or  the  right  to  it,  be- 
fore the  subscription  was  paid.  The  remedy 
in  such  case,  is  an  action  for  conyersion  at  far 
breach  of  contract  to  deliver  the  certificates, 
in  which  the  measure  of  damages  is  not  the 
subscription,  but  the  market  value  of  tiie 
stock.  iV.  T.  Supreme  Ct.  1857,  Arnold  «. 
Suffolk  Bank,  27  Barb.  424. 

289*  If  part  of  the  price  of  a  conditional 
subscription  is  paid  before  the  performance 
of  the  condition,  the  subscriber  may,  upon  a 
final  breach,  recover  back  the  amount  so  paid. 
Ind.  Supreme  Ct.  1858,  Jewett  e.  Lawrence- 
burgh  <&c.  R  R  Co.  10  Ind.  589. 


SUCCESSION. 

[This  chapter  treats  of  the  Identity  of  the  ccn»oiaUflB 

TariooB  ohangee  of  organiiadcii,  of  name,  of  durter,  of 
membenhip,  Ac,  tnduding  the  rights  of  tnouMmm  as 
against  the  original  oorporatioii,  and  ho«r  far  tbe  *a»- 
oessors  are  bonnd  1^  Its  acts.  But  the  node  ot  aeqidr- 
ing  and  loMng  members,  Is  nndsr  Mnrnwrg  and  Knar 

8H».] 

1.  Presumption  that  existence  of  coipora* 
tion  continues.  See  Fuller  e.  Plainfield  Acad- 
emic School,  6  Conn.  582,  548. 

2*  Where  the  inhabitants  of  a  pariah  or 
district,  previously  incorporated  for  the  sap- 
port  of  public  worship,  are  afterwards  inoor- 


[SUCCESSION.] 


817 


porated  as  a  town,  and  the  territorial  boond- 
aries  are  th^  same,  the  town  is  not  of  course, 
nor  by  any  necessary  construction,  the  soo- 
cessor  of  the  parish.  The  distinct  incorpora- 
tions may,  and,  for  many  purposes  in  the 
exercise  of  their  several  powers  and  author- 
ities, must,  subsist  together,  and  act  apart 
under  the  management  of  different  officers. 
Mms,  Buprems  Ct,  1807,  Dillingham  «.  Snow, 
3  McM,  276.  Compare  Dillingham  «.  Snow, 
5  Man.  547 ;  Overseers  of  Poor  of  Boston  v. 
Sears,  22  Pick,  122. 

8.  Change  in  corporation*  As  to  the  power 
of  members  of  an  association  or  corporation 
to  form  and  procure  a  charter  for  a  new  cor- 
poration, and  merge  the  business  and  inter- 
ests of  the  former  body  in  the  new  one, — 
see  Bank  of  United  States  9.  Lyman,  12  Hoto, 
225;  1  BlcOehf.  297;  20  Vt  666;  1  Law  Bep, 
N,  S,  156;  Attorney  General  «.  Reformed 
Dutch  Church,  dd  Barb.  803;  Table  Moun- 
tain Tunnel  Co.  V.  Stranahan,  20  Cal  198; 
Knabe  «.  Pemot,  16  La.  Ann.  13;  Polar  Star 
Lodge  No.  1  «.  Polar  Star  Lodge  No.  1,  Id. 
53;  Pollard  v.  Maddox,  28  Ala.  K  S.  821. 

4.  An  act  authorizing  the  sale  of  franchises 
of  a  chartered  railroad  company,  and  em- 
powering the  purchasers  to  rcorganize  as  a 
corporation,  under  a  new  name,  creates  no 
new  corporation,  but  merely  continues  an 
old  one  under  a  new  name.  If.  T.  Supreme 
Ct.  1853,  Hosier  «.  Hilton,  15  Barb.  657. 

5.  Where  the  road  and  property  of  a  rail- 
road company  arc  sold  on  a  mortgage,  and 
organized  by  its  purchasers,  under  the  pro- 
visions of  an  act  of  the  legislaturc,  into  an- 
other company,  the  new  corporation  thus 
formed,  although  clothed  with  the  same 
powers  as  the  original  company,  is  not  the 
same  corporation,  and  is  not  liable  for  the 
debts  of  the  original  company.  Wie.  8vr 
preme  OL  1863,  Vilas  v.  Milwaukee  &  Prairie 
dtt  Chien  R.  R  Co.  17  WU.  497 ;  1864,  Smith 
f?.  Chicago  &  Northwestern  Railw.  Co.  18 
WU.  17. 

6.  The  sale  of  a  raiboad  under  the  Penn- 
sylvaiiia  Act  of  April  8, 1861,  (Laws  of  1861, 
p.  259), — ^which  provides  that  persons  pur- 
chasing railroads,  canals,  &c.,  sold  by  decree 
of  court,  shall  be  vested  with  all  the  rights 
and  franchises  of  such  corporations,— does 
not  extinguish  the  corporation,  but  creates 
the  purchasers  a  new  corporation  with  all 
the  rights,  &c.,  of  the  corporation  whose 
property  they  have  obtained.    Pa.  Supreme 

52 


Ct.  1866,  Commonwealth  «.  Central  Passenger 
Railway,  52  Pa.  St.  506. 

7.  How  far  new  corporation  is  liable  for 
debts  of  old  one.  Where  an  individual's 
land  was  appropriated  by  a  railroad  com- 
pany for  the  use  of  its  road,  and  a  judgment 
was  obtained,  on  appeal  from  the  award  of 
the  commissioners,  for  the  amount  of  the 
damages  assessed  by  them,  but  before  it  was 
paid,  the  railroad  was  sold  under  a  mortgage 
which  included  the  company's  right  of  way, 
to  persons  who  organized  a  new  corporation 
pursuant  to  statute,  and  continued  to  use  the 
right  of  way  as  laid  across  the  plaintiff's  land, 
— Hdd^  that  a  right  of  action  existed,  on  the 
judgment,  against  the  new  company.  Other- 
wise, if  the  company  had  asserted  no  right 
to  use  the  plaintiff's  land  under  its  pur- 
chase. Wis.  Supreme  Ct,  1864,  Pfeifer  v., 
Sheboygan  &  Fond  du  Lac  R.  R  Co.  18  Wis. 
155. 

8.  The  route  of  a  railroad  company  which 
extended  from  the  northern  to  the  southern 
line  of  Vermont  was  divided  at  White  River. 
The  northern  company  retained  the  northern 
portion  of  the  route,  with  all  the  subscrip- 
tions for  the  capital  stock,  and  the  original 
corporate  name.  Hdd^  that  this  was  not  to 
be  deemed  a  new  corporation,  but  rather  a 
continuation  of  the  original  one  with  a 
diminished  franchise ;  and,  that  the  defend- 
ants, having  after  their  organization  elected 
to  take  the  benefit  of  the  plaintiff's  services 
in  effecting  the  division  and  organization, 
and  in  obtaining  subscriptions  for  stock, 
with  a  knowledge  of  those  services,  and  of 
the  fact  that  a  compensation  was  claimed 
therefor,  were  bound  to  pay  what  those  ser- 
vices were  reasonably  worth.  N.  H.  Supreme 
Ct.  1865,  Low  ^.  Connecticut  &  Passumpsic 
Rivers  Raifroad,  46  N.  H.  284. 

9«  Although  a  banking  company,  incor- 
porated by  the  same  name  with  a  pre-exist- 
ing one,  appoint  the  same  president  and 
cashier,  and  the  officers  receive  and  issue  the 
notes  of  the  former  company,  and  declare 
that  there  is  no  difference  between  the  notes 
thus  issued  and  those  of  the  new  company, 
yet  the  new  company,  if  they  have  never  au- 
thorized these  proceedings,  are  not  liable  to 
pay  such  notes.  Mass.  Supreme  Ct.  1817, 
Wyman  «.  Hallowell  &  Augusta  Bank,  14 
Maes.  58.  See  also.  Bellows  v.  Hallowell  is 
Augusta  Bank,  2  Mom.  81.  Compare  Paxton. 
V.  Bacon  Mill  &  Mining  Co.  2  Nev.  257. 
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10.  In  a  statute  repealing  the  charter  of 
an  old  and  incorporating  a  new  hospital,  pro- 
vision was  made  against  the  extinguishment 
of  its  debts,  and  the  trusteets  of  the  former 
were  required  to  deliver  to  the  trustees  of 
the  latter,  all  property,  real  and  personal, 
held  by  them  in  trust  for  the  old  corpora- 
tion. It  was  Airther  made  the  duty  of  the 
trustees  of  the  new  hospital  to  "  pay  out  of 
any  funds  which  may  come  into  their  hands 
all  of  the  debts  which  may  be  owing''  by 
the  old  hospital.  Edd^  that  the  new  corpo- 
ration was  bound  to  pay  all  the  debts  of  the 
old,  without  regard  to  the  sufficiency  of  the 
fdnds  received  from  it.  Cai,  Supreme  Ct. 
1852,  Johnson  «.  Trustees  of  State  Marine 
Hospital,  2  CaL  819.  Compare  Mayw  of 
Colchester  «.  Brooke,  7  Q.  B,  889. 

11  •  Divisiong.  On  the  division  of  a  body 
that  ought  to  be  a  unit,  the  test  for  as- 
certaining which  division  represents  the 
legitimate,  social  succession,  is,  which  of 
them  has  maintained  the  regular  forms  of 
organization  according  to  the  laws  and  usages 
of  the  body,  or,  in  the  absence  of  these,  ac- 
cording to  the  laws,  customs,  and  usages  of 
similar  bodies  in  like  or  analogous  cases. 
Pa,  Supreme  Ct  1864,  Kerr  «.  Trego,  47  Pa. 
St.  292. 

For  applications  of  this  principle  to  divis- 
ions in  Religious  Societies,  see  RsLiaions 

COBFORATIQKS,  49-70. 

12.  Where  part  of  the  inhabitants  of  an 
ecclesiastical  society,  which  previously  em- 
braced all  the  inhabitants  of  the  town,  or- 
ganized themselves  as  a  society,  under  the 
Connecticut  act  of  1804, — Held^  that  this 
continued  to  be  the  same  ecclesiastical  cor- 
poration. C<mn,  Supreme  Ct,  1819,  Merwin 
€.  Camp,  8  Conn,  86. 

18.  Upon  the  incorporation  of  a  parish 
into  a  town,  the  real  property  originally 
granted  to  the  parish  will  become  vested  in 
the  new  corporation,  and  so  remain  unless 
alienated,  until  a  division  of  the  town  by 
setting  off  a  new  parish,  when  it  will  revert 
to  the  original  parish.  Mom,  Bupreme  Ct, 
1852,  Lakin  v.  Ames,  10  Cueh,  198. 

14.  Where  a  town  had  become  a  Congre- 
gational parish,  by  building  a  meeting  house 
for  that  denomination,  and  settling  a  minis- 
ter, and  afterwards  an  act  was  passed  where- 
by certain  individuals  named,  (reciting  that 
they  had  for  their  pastor  B.  R.  regularly  set- 


such  others  as  might  afterwards  associate 
with  them,  were  incorporated  a^  the  Congre- 
gational society  in  the  same  town, — Eeld^ 
that  the  society  thus  created  was  the  same  is 
that  before  known  in  the  town  as  socfa. 
Me  Supreme  Ct  1828,  Parsonsfield  «.  Dal- 
ton,  5  Me,  (5  Oreerd.)  217. 

15.  Where  a  meering  house  was  built  in 
pursuance  of  a  vote  of  a  town, — Eisidy  that 
the  debt  thereby  contracted  was  a  charge  upon 
the  whole  town,  although  it  was/afterwards 
divided  into  two  parishes  by  limits,  and  the 
meeting  house  remained  within  and  belonged 
to  the  first  parish.  Mius,  Supreme  Ct,  1818, 
Eager  «.  Inhabitants  of  Mariborou^  10 
Mase,  480.  Compare  Yeazie  v,  Rowland,  47 
Me,  127. 

10.  Unions.  Upon  the  effect  of  amage- 
ments  intended  as  a  union  of  two  existing 
corporations, — see  DeWitt  o.  Chandler,  11 
Abb,  Pr,  459 ;  Smith  v.  Smith,  8  JDeseaue,  {»67 ; 
Famum  v.  Blackstone  Canal  Corp.  1  Bwkul 
46. 

As  to  the  Amalgamation  or  Consolidallm 
of  corporations,  see  CoNSouDATioir. 

As  to  the  unions  of  Religions  Societies^  see 
Rkligious  CoRFOBATioira,  45-48. 

17.  Reorganization.  A  corporation  <m«- 
ganized  under  a  special  charter,  and  reor- 
ganized subsequently  under  a  general  law, 
with  a  change  of  its  name,  and,  to  some  ex- 
tent, of  its  powers,  is  essentially  still  Hie 
same ;  and  a  judgment  in  an  action  brought 
against  it  by  its  latter  name,  to  ac^ndge  H 
dissolved  for  forfeiture  of  its  charter,  may 
appropriately  cover  the  acts  of  the  original 
corporation.  JST,  T,  Supreme  CU  8p.  T, 
1862,  People  «.  Rensselaer  Ins.  Co.  88  Bai^ 
828.  Compare  Cushman  v.  Shepard,  4  Id, 
118. 

18.  The  act  of  a  majority  of  a  corporation 
in  effecting  a  re-incotporation  under  tlie  gen- 
eral law,  merely  for  the  purpose  of  perpetuat- 
ing their  existence,  under  a  mistake  that  the 
original  certificate  of  incorporation  had  been 
lost,  does  not  change  or  dissolve  the  corpo- 
ration, nor  forfeit  their  rights.  Re-inooipo- 
ration  may  be  efiected  for  the  mere  purpose 
of  continuing  the  corporate  existence  as  well 
tmder  a  general  law  as  by  special  cfaaitet. 
N,  J,  Supreme  Ct  1848,  Miller  v.  English,  1 
Zdbr,  817. 

19.  Members  of  a  corporation  who  hold 
demands  against  it,  do  not  release  them  by 


tied  in  said  town)  with  their  associates  and  [  merely  consenting  with  the  other  memben  to 
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regard  the  first  orgamzation  as  illegal,  to  or- 
ganize anew,  and  iBsne  and  apportion  the 
stock  anew,  bnt  without  professing  to  sur- 
render their  demands.  The  fact  that  third 
persons  have  purchased  stock  under  the  new 
organization,  does  not  alter  the  case,  if  all 
parties  appear  to  haye  acted  fairly,  and  there 
were  circumstances  to  put  a  purchaser  on  in- 
quiry as  to  the  length  of  time  the  corporation 
had  been  organized  and  whether  there  were 
debts  outstanding.  Me,  Supreme  Ct.  1848, 
Longley  o.  Longley  Stage  Co.  23  Me.  8^. 

20.  BeriTaK  Upon  the  power  of  the  Crown, 
in  England,  to  revive  a  dormant  corporation, 
—see  Rex  v.  Grey,  8  Mod.  861 ;  Rex  «.  Pas- 
more,  8  Dumf,  S  Jy.  199 ;  Newling  t,  Fran- 
cis, Id,  189;  Mayor  &c.  of  Colchester  v. 
Brooks,  7  Q.  B.  889. 

21.  Where  the  charter  of  a  corporation 
has  been  wholly  repealed,  a  subsequent  act 
declaring  that  the  same  be  and  hereby  is  *'  re- 
vived, *'  with  the  further  declaration,  that 
such  act  shall  take  effect  from  its  passage, 
creates  a  new  corporation  as  truly  as  if  a  new 
charter  were  passed  in  the  same  words  as  the 
former.  It  does  not  revive  the  old  incorpo- 
ration with  all  its  liabilities,  so  that  an  action 
will  subsequently  lie  against  it  on  a  debt  of 
the  old  corporation,  which  was  extinguished 
by  the  repeal.  Mm.  Ct  of  Bmyn^  1849, 
President  &c.  of  Port  Gibson  t.  Moore,  18 
Bmed.  &  M.  157.  Compare  Crockery.  Crane, 
21  Wend.  211. 


SUITS. 


phb  chi^tter  tueieutothft  genwl  prinetptoireUti&gtothe 
capadtjr  of  oorporadont to  Baeaod  be  road:— the  re- 
ttrictlons  which  apply  when  the  corporation  snes  or  la 
raed  oot  of  the  State  by  which  It  waa  onated,— cmd 
those  g«ieral  roles  goyemlng  the  mode  of  eonductlng 
proceedings  In  courts  of  Jiutice  by  or  against  corpora- 
tions, which  do  not  relate  either  to  the  nature  and  ele- 
ments of  the  cause  of  action  or  defence,  or  to  a  particular 
species  of  remedy  harlng  a  dlsUnctlTe  tlU«i  Rales  rela- 
tive to  the  details  of  procedure,  the  form  and  method  of 
the  rarloos  steps  to  be  taken  in  suits  affecting  corpora- 
tions are  too  dependent  npon  local  statutes  to  be  advan- 
tageooaly  exhibited  in  tills  work ;  they  should  be  sought 
in  works  treating  of  the  law  of  BmiBDnB,  In  the  yarious 
States.  And  cases  on  legal  proceedings,  by  or  against 
eorpcradons,  which  tun  upon  the  nature  of  the  cause  of 
action, — ^ibe  right  to  be  enforoed  or  the  wrong  to  be  re- 
dreftsed, — the  existence  of  a  remedy  and  what  it  is,  are 
under  the  title  of  the  right  or  wrong ;— e.  g.  the  power 
of  a  corporation  to  make  contracts,  and  Its  liability  to  be 
sued  for  violating  Its  contracts,  are  under  CoNTaAcra. 
And  rules  peculiar  to  any  special  remedy  are  under  the 
title  of  that  remedy :— «.  Q.  ATTiCHifiMT ;  iKDicnoMT ; 
Lijr5ono5;  BfAKDiurs;  Quo  WiRaAiiTo;  Rborybrs.] 


I      L  Thb  power  to  sue  akd  bb  sued. 

IL  PrIKCIFLBS  OF  PROCEDURE. 

1  •  The  general  power  of  a  corporation  to 
bring  a  suit,  upheld,  notwithstanding  defects 
of  organization,  or  other  peculiar  circum- 
stances relied  upon  to  defeat  it*  Holmes  v. 
Qilliland,  41  Barb.  568 ;  South  Bay  Meadow 
Dam  Co.  v.  Gray,  80  Me.  547 ;  Berkshire  v. 
Eyans,4i>i^A,22d;  Baltimore  &  Ohio  R. 
R.  Co.  «.  Gallahue,  12  OraU.  655;  Town  of 
Shrewsbury  «.  Brown,  25  Vt.  197;  East 
River  Bank  v.  Judah,  10  How.  Pr.  135 ;  Ban- 
gor &c.  R.  R.  Co.  t^.  Smith,  47  Me.  84 ;  Heas- 
ton  9.  Cincinnati  &c.  R  R.  Co.  16  Ind.  275. 

2.  What  langrnage  confers  the  power.  A 
resolve  of  the  legislature,  authorizing  part  of 
a  society  to  hold  meetings,  choose  officers, 
levy  taxes,  and  repair  their  meeting  house, 
— Hdd^  to  give  a  right  to  sue  for  the  destruc- 
tion of  such  meeting  house  after  they  have 
repaired  it.  Conn.  Supreme  .Ot.  1806,  Tilden 
«.  Metcalf,  2  Bay,  259. 

8.  Where  certain  members  of  a  voluntary 
association,  to  which  moneys  were  due,  are 
incorporated,  with  authority  to  receive  all 
those  moneys  and  to  give  receipts,  the  au- 
thority thus  conferred  does  not  empower  the 
corporation  to  sue  therefor.  The  authority 
to  receive,  and  to  give  an  effectual  discbarge, 
does  not  necessarily  imply  an  authority  to 
demand,  or  enforce  the  payment,  by  addon. 
Mats.  Supreme  Ct.  1812,  Scots  Charitable 
Society  v.  Shaw,  8  Mam.  582. 

4.  In  the  charter  of  a  private  corporation,  it 
is  competent  for  the  legislature  to  direct  that 
controversies  between  the  corporation  and  in- 
dividuals, shall  be  decided  hy  a  designated 
tribunal ;  and  where  this  is  done  the  juris- 
diction will  be  deemed  exclusive,  and  an  ac- 
tion at  law  cannot  be  maintained  in  a  case 
which  they  have  jurisdiction  to  decide.  Me. 
Supreme  Ct.  1851,  Baasett  o.  Carleton,  82  Me. 
558. 

5.  Thus,  where,  in  a  charter,  authorizing 
the  erection  of  a  dam,  subject  to  the  duty  of 
turning  logs  over  the  dam,  and  of  supplying 


*  Corporation  aggregite  competent  to  tne  oat  a  commis- 
slanof  hankruptcy,  aepetltlODlnferedlton.  See  Jli!p.  Bank 
of  Ireland,  1  MoU.  261. 

A  corporation  aggregate  may  prore  debts  before  commle- 
tloners  of  bankmpteyf  by  the  affldarlt  of  a  perBon  doly 
anthorlaed  by  a  general  power  of  attorney^  and  rote  in  the 
choice  of  airignees  by  a  penon  dnly  authorlied  by  a  special 
power  of  attorney  under  their  common  seals.  See  JSosp. 
Bank  of  England,  1  SwantL  10. 
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water  for  driving  them,  the  selectmen  of  the 
town  were  directed  to  decide,  in  controver- 
sies between  the  corporation  and  other  par- 
ties, whether  sufficient  water  had  been  fur- 
nished, and  whether  the  logs  were  season- 
ably turned  over  the  dam, — Hdd^  that  their 
jurisdiction  was  exclusive,  and  that  evidence 
could  not  be  received  on  these  points  in  a 
court  of  law,  even  though  the  selectmen  had 
not  been  called  by  either  party  to  act  on 
the  subject.    lb. 

^  Municipal  corporations  are  not  liable  to 
a  suit,  except  when  the  right  of  action  is 
given  by  statute.  Me,  Supreme  Ct,  1860, 
Mitchell  V.  City  of  Rockland,  62  Me.  118. 

7.  A  State  which  was  the  owner  of  a 
canal,  and  was,  by  virtue  of  sovereignty,  ex- 
empt from  liability  to  suit  by  reason  of  its 
mismanagement,  in  order  to  effect  a  great 
public  object,  transferred  the  property  to  a 
corporation  as  a  board  of  tilistees,  in  which, 
by  the  act  of  transfer,  the  State  became  an 
associate  with  the  creditors.  Eioldy  that  the 
State's  membership  in  the  corporation,  did 
not  protect  the  corporation  against  suits. 
Ind.  Supreme  Ct,  1856,  Moore  v.  Board  of 
Trustees  of  Wabash  &  Erie  Canal,  7  Ind, 
462. 

8.  In  what  name.  The  general  rule  is 
that  a  corporation  can  sue  or  be  sued  only 
by  its  corporate  name.  Curtiss  v.  Murry,  26 
Oal.  688;  IT,  S,  Oire,  Ct.  (Vt,)  1851,  Brad- 
ley 9.  Richardson,  2  Blotch/.  848 ;  28  Vt, 
720. 

9.  Unless  special  power  is  conferred  upon 
it  by  law,'^  to  come  into  Court  in  the  name 
-of  a  natural  person, — e.  g.  of  one  of  its 
officers.  N,  C,  Supreme  Ct.  1845,  Manney  «. 
Motz,  4  Ired.  Eq,  195.  Compare  Dart  «. 
Houston,  22  Ga.  506. 

10.  A  corporation  can  sue  only  in  the  name 
and  style  given  to  it  by  law.  Va,  Ct,  of  Ap- 
peals, 1826,  Porter  «  Nekervis,  4  Bavd,  869. 
And  see  Minot «.  Curtis,  7  Mass.  444. 

11.  An  action  upon  a  contract  which  was 
made  with  a  corporation  through  an  agent, 
must  be  brought  in  the  name  of  the  corpo- 
ration. Vt,  Supreme  Ct,  1883,  Binney  «. 
Plumley,  5  Vt.  500 ;  Maes,  Supreme  Ct,  1889, 
Commercial  Bank  v.  French,  21  Pick,  486; 
Me,  Supreme  Ct.  1841,  Garland  «.  Reynolds, 

*  A  corporation  may  sue  In  their  name  of  creation,  thongb 
express  power  be  glyen  to  tbem  to  soe  bj  another  name. 
See  College  of  Phyaiclana  ▼.  Talbols,  1  Li,  Ba/ym,  15& 


20  Me,  45 ;  Ala,  Supreme  Ct.  1841,  Alston  «. 
Heartman,  2  Ala.  N,  S,  699. 

12.  An  action  for  the  installments  due  on 
the  subscriptions  to  the  capital  stock  of  a 
railroad  company,  made  to  commissioners 
named  in  the  charter,  is  properly  brought  in 
the  name  of  the  company  after  its  oiganiza- 
tion,  the  contract  being  with  the  commis- 
sioners as  agents,  and  for  the  benefit  of  the 
corporation.  N,  J,  Supreme  Ct,  1852,  Dela- 
ware &  Atlantic  R  R.  Co.  o.  Irick,  8  Zdbr, 
821, 

18*  A  corporation,  formed  of  the  memberB 
of  a  partnership,  can  sue  in  equity  in  its  cor- 
porate name  for  a  debt  due  the  partnership. 
Va,  Ct.  of  Appeals^  1851,  Griffin  «.  Macaulay, 
7  Oratt.  476. 

14.  The  trustees  of  a  corporation  should 
sue  in  the  corporate  name  only.*  N.  Y,  Su- 
preme Ct,  1859,  Bundy  «.  Birdsall,  29  Barb. 
81.  And  see  Legrand  «.  Hampden  Sidney 
College,  5  Munf  824 ;  Leonardsville  Bank  o. 
Willard,  25  N.  T,  574. 

15.  That  actions  brought  by  the  trustees 
of  a  township,  in  Ohio,  should  be  brought  in 
the  name  of  the  corporation,! — see  Wilson 
V.  The  Trustees  of  No.  16,  8  Ohio  (Ham.) 
174 

16.  An  action  upon  a  promissory  note 
drawn  payable  to  an  individual  or  to  an 
individual  and  his  successors,  although  made 
for  the  benefit  of  a  corporation  in  which  he 
is  treasurer  (or  other  officer),  should  be  sued 
in  the  individual  name  and  not  in  that  of  the 
corporation.  Vt.  Supreme  Ct.  1888,  Binney 
V.  Plumley,  5  Vt.  600 ;  Miss.  Ct.  of  Errors, 
1850,  Haynes  v.  Covington,  18  Smed.  S  M. 
408;  Conn.  Supreme  Ct.  1880,  Society  of 
Chaplin  o.  Canada,  8  Conn.  286.  See  also, 
Timms  «.  Williams,  8  Ad.  S  E.  If.  8.  413; 
2  GaU  A  D.  621 ;  6  Jur.  1012. 

17.  An  action  upon  a  note  made  payable 
to  the  treasurer  of  a  corporation,  or  his  woe- 
cesser  in  office,  for  the  use  of  the  ooipora- 
tion,  is  rightfully  brought  in  the  name  of  the 

*  Under  the  Kentucky  statute  of  1814,  the  tinstees  of  a 
reii^ooB  sodetj  may  maintain  suits  in  their  oim  names  for 
the  safe  keeping  and  preservatiun  of  land,  to  the  nse  of 
which  the  society  Is  entitled,  where  the  legal  title  to  a  moie^ 
only  Is  vested  in  the  trustees.  JTy.  Ck  qf  JppsaiSt  tSKn 
Cord  ft.  Wallaoe,  7  Dana,  190. 

t  Trustees  of  a  town  who  are  not  inoorporated,  and  hare 
no  corporate  name  by  which  they  can  sue  or  be  sned,  most, 
when  sued,  be  Individually  named.  JTy.  OL  </  Appeait, 
1821,  Trustees  of  Lexington  v.  MoConnell,  S  A.X.  IfanL 
224. 
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corporation.    Me,  Bupreme  Ct,  1889,  Warren 
Academy  t.  Starrett,  15  Me,  (3  8kepl)  448. 

18*  That  the  general  agent  of  an  incorpo- 
rated association  can  sue  in  his  own  name 
for  the  benefit  of  the  association, — see 
Habicht  «.  Pemberton,  4  Sandf,  657 ;  Myers 
T.  Machado,  6  Abb.  Pr.  198. 

19.  A  statute  power  conferred  on  a  com- 
pany, to  sue  and  be  sued  by  an  officer, — 
Heldy  upon  its  language,  to  extend  to  enable 
the  secretary  to  sue  for  a  libel  reflecting  upon 
the  trading  character  of  the  company.  See 
Williams  x.  Beaumont,  8  Jd^ore  db  S.  705. 

20.  Such  a  power, — Heldj  not  to  extend 
to  enable  the  company  to  petition,  by  the 
officer,  for  a  commission  in  bankruptcy, 
against  a  debtor.  See  Guthrie  v.  Fisk,  8 
Bam.  &  C.  178. 

21.  A  suit  (igainst  a  corporation  must  be 
brought  against  the  corporation  by  name, 
and  not  against  the  members  composing  it, 
or  the  officers  representing  it  individually. 
2U,  Supreme  Ct,  1858,  Illinois  Insane  Hos- 
pital «.  Higgins,  15  lU.  185 ;  Ind,  Supreme 
Ct,  1841,  Hay  «.  McCoy,  6  Bhukf.  69;  N.  T. 
Supreme  Ct.  1850,  Lucas  f>.  Johnson,  8  Bcurb. 
244;  Cal.  Supreme  Ct.  1864,  Curtiss  v.  Mur- 
ry,  26  CdL  688.  And  see  Trustees  of  Lex- 
ington V.  McConnell,  8  A.  K.  Marih.  224. 

22.  In  cases  of  a  contract,  entered  into  by 
certain  persons  as  directors  of  a  corporation, 
a  suit  on  the  contract  should  be  brought 
against  the  corporation.  Ind.  Supreme  Ct. 
1861,  Herod  e.  Rodman,  16  Ind.  241. 

23*  In  suits  between  corporations,  the 
proceedings  and  judgment  must  be  in  the 
dbrporate  name.  Judgment  for  and  against 
the  individual  members  must  be  reversed; 
but  amendment  may  be  allowed.  lU.  Sur 
preme  Ct  1860,  Campbell  v.  Brunk,  25  lU. 
225. 

24.  Change  of  name.  After  the  name  of  a 
corporation  has  been  changed,  it  should  sue 
or  be  sued  by  its  new  name.*  K.  B,  1766, 
Mayor  &c.  of  Colchester  «.  Seaber,  8  Burr. 
186G;  Ala.  Supreme  Ct.  1844,  Beady  «. 
Mayor  &c.  of  Tuskaloosa,  6  Ala.  JV.  S.  827 ; 
Madison  College  o.  Burke,  7t^494;  Minn. 
Supreme  Ct.  1862,  Gtould  «.  Sub-District  No. 
8,  &c.  7  Minn.  208.    Compare  Racine  County 

*  Where,  however,  the  name  of  a  corporation  was  changed 
by  an  amendatory  act,  and  a  rait  was  brought  by  It  in  its 
first  namei—ITeldf  that  it  was  nol  necessary  that  the  corpo- 
ration shoold  show  the  amendatory  act  had  been  n^ected 
by  ihe  stockholders.  Ala,  Supremt  Ct.  1842,  Beene  ▼. 
Cataawba  k  Marion  B.  R.  Co.  8  Ala.  N.S.  660. 


Bank  «.  Ayers,  12  WU.  512;  Eaton  &c.  B.  R 
Co.  c.  Hunt,  20  Ind.  457;  Thrasher  u.  Pike 
&c.  B.  B.  Co.  25  111  893. 

25.  Foreign  corporations.  In  general,  by 
the  comity  of  the  States  composing  the 
Union,*  a  corporation  created  by  the  laws  of 
one  State  is  deemed  capable  of  prosecuting 
a  suit  in  the  courts  of  another  State ;  sub- 
ject to  such  requirements  as  to  giving  se- 
curity for  costs  and  the  like,  as  the  local  laws 
impose.!  Me.  Supreme  Ct,  1840,  Savage 
Manu£  Co.  f>.  Armstrong,  17  Me.  84 ;  Mass, 
Supreme  Ct.  1848,  British  American  Land 
Co.  tJ.  Ames,  6  Mete.  891 ;  K  T.  Ct.  of  Ap- 
peals^ 1855,  Mutual  Benefit  Life  Ins.  Co.  o.  Da- 
vis, 12  K  Y.  (2  Kern)  669;  N.  T.  Cfumcery, 
1820,  Silver  Lake  Bank  «.  North,  4  Johns.  Ch. 
870;  JT.  T.  Supreme  Ct.  1826,  N.  J.  Pro- 
tection &  Lombard  Bank  v.  Thorp,  6  Cow. 
46 ;  Sp.  T.  1854,  Bank  of  Commerce  v.  But- 
land  &  Washington  B  B.  Co.  10  Hmo.  Pr. 
1 ;  1861,  Elizabethport  Manuf.  Co.  «.  Camp- 
bell, 18  Abb.  Pr.  86;  1868,  Pisk  «.  Chicago 
&c.  B,  R  Co.  4  Abb.  Pr.  N.  S.  878 ;  N.  7. 
Superior  Ct.  1862,  Persse  &  Brooks'  Paper 
Works  V.  Willett,  14  Abb.  Pr.  119. 

26.  A  corporation  established  by  the  law 
of  one  State,  may  institute  a  suit  in  another 
State,  on  a  contract  made  in  the  State  in 
which  the  corporation  was  created.  [13  Pet. 
519.]  U.  S.  Supreme  Ct.  1845,  Tombigbee  B. 
B.  Co.  V.  Ejieeland,  4  Bow.  16. 

27.  There  is  no  maxim  nor  reason  of 
convenience  or  policy,  nor  statute,  requiring 
the  members  of  a  foreign  corporation  to  sue 
in  their  private  capacities  and  names,  as  in- 
dividuals and  copartners.      Mass.  Supreme 

*  As  the  right  of  a  foreign  corporation  to  sue  depends 
upon  the  comity  of  the  country  or  State  where  the  suit  Is 
brought,  the  government  of  the  country  may  decline  to  exer- 
cise this  comity  and  reftise  to  allow  suit  to  be  brought;  so, 
too,  U  9eeaM  that  a  court  may  decline  to  take  cognisance  of 
the  acUon  if  the  corporation  was  instituted  for  a  purpose 
hostile  to  the  interests  of  the  State.  See  American  Oolofli- 
laUon  Society  t.  Gartrell,  28  (?<».  448. 

t  A  corporation  in  a  foreign  country  may  sue  as  such  in 
the  courts  of  England,  but  they  must  prove  that  they  are 
Incorporated  in  that  country ;  and  it  will  be  left  to  the  Jury 
to  say,  whether  the  body  so  incorporated  is  the  same  which 
sues.  National  Bank  of  St  Charles  «,  De  Bemales,  1  Carr, 
db  P.J5^\  Ryan  <A  M.  190.  And  see  Henriques  v.  Dutch 
W.  I.  Oo.  8  JA.  Eaym.  1682. 

In  support  of  the  general  proposition  in  the  text,— see 
also,  Holcomb  «.  IlUnois  tc  Canal  Co.  2  Soam.  286 ;  Bank 
of  Washtenaw  o.  Montgomery,  Id.  428;  Frailer  v.  Wilcox, 
4  Jiob.  {La.)  518 ;  Bank  of  Edwardsvllle  v.  Simpson,  1 3fo.  5 ; 
Lewis «.  Bank  of  Kentucky,  12  Ohio,  182 ;  New  York  Fire 
Ins.  Co.  V.  Ely,  5  Conn.  80S;  Hartford  Bank  «.  Barry,  17 
JfaM.  97 ;  Ganger  Iron  Co.  v.  Dawson,  4  .Nacti/.  902 ;  New 
York  Dry  Dock  v.  Hicks,  5  JfbZ«an,  111. 
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Ct,  1818,  Portsmouth  Liveiy  Co.  v,  Watson, 
10  Masi,  91. 

28.  Where  a  corporation  is  chartered  in 
two  separate  States,  and  exercises  its  fran- 
chises in  each,  it  may  be  restrained  in  either, 
from  expending  its  funds,  for  any  other  than 
corporate  purposes,  anywhere ;  and  a  plea  to 
the  jurisdiction  of  the  courts  of  either  State 
is  not  tenable,  on  the  ground  that  part  of 
the  corporate  property  lies  in  a  different 
State,  or  that  it  owes  its  corporate  existence 
in  part  to  another  State.  Md.  Ct.  of  Ap- 
peaisy  1861,  State  v.  Northern  Central  R.  R. 
Co.  18  Md,  198. 

29,  The  courts  of  a  State  may  grant  a 
mandamiu  to  re-instate  an  officer  of  a  foreign 
corporation  carrying  on  business  within  the 
State,  in  the  office  of  the  corporation  which 
he  was  exercising  there,  and  fVom  which  he 
had  been  ousted,  by  the  wrongful  act  of  the 
directors ;  for  the  court  may  recognize  the  ex- 
istence of  a  foreign  corporation,  and  it  may 
determine  the  rights  of  individuals,  though 
it  has  no  jurisdiction  over  the  corporation 
itself  Nev.  Supreme  Ct.  1867,  Curtis  «. 
McCullough,  8  Ned,  203. 

80.  The  language  of  a  statute,  which  pro- 
vides that  ^^  a  corporation  may  be  summoned 
as  garnishee,"  &c.,  is  sufficiently  comprehen- 
sive to  include  foreign  corporations  and  ren- 
der them  equally  subject,  with  domestic  cor- 
porations, to  the  process  of  garnishment,  in 
all  cases,  where  an  original  action  may  be 
commenced  against  them  in  the  courts  of  the 
State  to  recover  the  debt  in  respect  to  which 
the  process  of  garnishment  is  served.*  Wis, 
Supreme  Ct.  1867,  Brauser  «.  New  England 
Fire  Ins.  Co.  21  TFm.  506. 

81.  A  corporation,  like  a  natural  person, 
is  subject  to  the  process  of  foreign  attach- 
ment, though  the  words  of  the  act  in  rela- 
tion to  it  are,  "  When  debts  due  from  any 
perwn.''^  Conn.  Supreme  Ct.  1888,  E[nox  v. 
Protection  Ins.  Co.  9  Conn,  480. 

82.  Suits  against  them.  A  corporation 
created  by  the  laws  of  one  State,  is,  in  gene- 
ral, capable  of  being  sued  in  the  courts  of 
another  State ;  provided  the  necessary  con- 
ditions as  to  service  of  process  and  the  like, 

*  Whether  the  proeeas  of  foreign  attachment  ]!«•  against  a 
oorporation  created  hy  the  laws  of  another  State,— 4ee  Ba> 
shel  V.  Commonwealth  Ina  Co.  15  Ser^f.  ^  i^.  178  ;8t.  Louis 
Perpetual  Ins.  Co.  «.  Oohen,  9  Mo,  416 ;  tJnlon  Tump.  Co. 
«.  Jenkins,  9  NiiM.  8T ;  Holland  v.  Leslie,  8  /Tarring.  806; 
Fortune  v.  City  of  St.  Louis,  88  Jfo  889;  Mayor  Ac  of  Mo- 
bile «.  Rowland,  86  ilto.  ^.  &  496. 


imposed  by  the  local  laws,  are  complied  with.* 
VtSupreme  Ct.lSil;  If.  H.  Superior  Ct.  1838, 
Libbey  v.  Hodgdon,  9  ilT.  2  394 ;  JT.  r.  Ooa- 
eery,  1836,  Cunningham  «.  Pell,  5  Paiffe^  607; 
N.  Y.  Supreme  Ct.  1851,  Eggleston  v.  Onmge 
&  Alexandria  R.  R.  Co.  1  Code  R.K8  212; 
N.  T.  Superior  Ct.  Sp.  T.  1854,  New  York 
Floating  Derrick  Co.  «.  New  Jersey  Oil  Co. 
8  2>u«r,  648.  Compare  Peckham  «.  North 
Parish  in  Haverhill,  16  Pick.  274 ;  Kiddle- 
brooks  V.  Springfield  Fire  Ins.  Co.  14  Conn, 
801 ;  Whitehead  v,  Buffalo  &  Lake  Huron 
Railw.  Co.  18  Bow,  Pr.  218. 

88.  Since  a  corporation  created  by  one 
State  can  transact  business  in  another  State, 
with  the  assent,  expressed  or  implied,  of  the 
latter  State,  [18  Pet.  619,]  a  corporation  act- 
ing in  a  State  foreign  to  its  creation,  under  a 
law  of  the  latter  State,  which  recognises  its 
existence  for  the  purpose  of  making  con- 
tracts within  that  State,  and  being  sued 
upon  them  through  notice  to  its  contracting 
agents  in  that  State,  is  bound  by  such  stat- 
ute ;  and  a  judgment  recovered  against  the 
corporation  upon  a  notice  given  to  its  con- 
tracting agents  according  to  the  statute,  is 
valid.  U,  S.  Supreme  Ct.  1855,  La&yette 
Ins.  Co.  t>.  French,  18  Ebw,  404. 

84.  In  New  York,  a  foreign  corporation 
who  have  appeared  as  defendants  in  an  ac- 
tion in  the  Supreme  Court,  are  deemed,  for 
the  purposes  of  the  action,  as  much  within, 
and  subjected  to,  the  jurisdiction  of  the 
court,  as  if  they  were  a  corporation  under  the 
laws  of  the  State.  It  is  true,  that  for  the 
purposes  of  certain  provisions  of  the  Statute 
of  Limitations,  they  can  never  come  withm 
the  description  of  those  who  are  called  resi- 
dents, so  as  to  allow  the  statute  to  run 
against  them ;  but  their  foreign  origin  does 
not  prevent  actions  against  them,  for  any 
cause,  when  they  can  be  brought  within  the 
jurisdiction  of  the  court    JVI  T,  Supreme 

Ct,  1858,  Dart  «.  Farmers'  Bank,  27  .fi^. 
387. 

85.  Although  the  statute  conferring  ju- 
risdiction over  foreign  corporationa  may 
make  it  essential  to  the  jurisdiction  that 
either  the  plaintiff  should  be  a  resident  of 

*  A  corporation  having  propertj  or  capaMa  of  being  socd 
wHhln  a  State,  thoogfa  created  bj  the  laws  of  another  Rate, 
Is  a  oorporation  ^Vithln  the  Stale,"  within  the  meaaliv  ol  the 
laws  allowing  attachmeats.  K.  E.  Superior  Ct  1S8S, 
Libbey  «.  Hodgdon,  9  A*.  //  894.  Compare  St  Louis  rwpet 
nal  Ins.  Co. «.  Cohen,  9  Mo  416 ;  Vojgle  «.  New  C 
Ouial  4  8team  Nav.  Go.cf  K«w  Tock,!  Boim,  VC 
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the  State,  or  the  cause  Of  action  should  have 
arisen,  or  the  subject  of  the  action  should  be 
situated  within  it,  yet  it  does  not  necessarily 
follow  that  proof  of  either  of  these  facts  must 
be  made  previous  to  the  commencement  of 
proceedings.  It  is  sufficient  if  a  state  of  facta 
which  sustains  the  jurisdiction  is  made  to 
appear  upon  motion  to  set  proceedings 
aside.  N.  F.  Supreme  Ot.  1856,  Bates  «. 
New  Orieans  R  R.  Co.  4  Abb.  Ft.  72 ;  13 
Hmo.Pr,  616. 

86*  The  mere  grant  of  authority  to  a  for- 
eign corporation  to  exercise  its  franchise  and 
to  hold  property  within  a  State,  is  not  to  be 
construed  as  implying  a  grant  of  judicial  ju- 
risdiction to  foreign  courts,  over  the  property 
of  such  corporation  within  the  State.  Ind. 
Supreme  Ot.  1868,  Eaton  &c.  R  R  Co.  v. 
Hunt,  20  InA,  457. 

8  7  •  Joint  actions.  Two  corporations  who, 
as  tenants  in  common,  deposit  a  fund,  may 
maintain  a  joint  action  to  recover  it.  N,  Y. 
Supreme  Ct.  1831,  K.  Y.  <&  Sharon  Canal  Co. 
c.  Fulton  Bank,  7  Wend,  412. 

38.  Two  corporations  may  maintain  a 
Joint  action  on  a  bond  made  payable  to  both 
of  them.  Mo.  Supreme  Gt.  1847,  Gath- 
wright  V.  Callaway  County,  10  2fo.  668. 

89.  Two  corporations,  claiming  lands  as 
tenants  in  common,  cannot  join  in  a  writ  of 
entry.  Mass.  Supreme  Ct.  1822,  Rehoboth  v. 
Hunt,  1  Pick.  228. 

40.  The  principle  that  one  action  for 
damages  may  be  brought  against  several  de- 
fendants for  an  injury,  Bingle  in  its  nature, 
caused  by  their  concurrent  acts,  applies  to  an 
action  against  two  railroad  companies  for  in- 
jury by  a  collision  between  their  respective 
tndns;  and  a  joint  judgment  is  not  im- 
proper if  both  are  shown  to  be  liable.  N.  Y. 
Superior  Gt.  1857,  Colegrove  «.  N.  Y.  &  Har- 
lem R  R  Co.  6  JDuer,  882;  20  N.  Y.  492. 

41.  Effect  of  dissolution,  &^^  on  the  pow- 
er to  sue.  Upon  the  effect,  under  various 
State  statutes,  of  the  dissolution  of  a  corpor- 
ation on  an  appointment  of  a  receiver,  upon 
its  power  to  bring  an  action,  or  to  continue 
the  prosecution  of  one  previously  brought, — 
see  Rankin  9.  Sherwood,  83  Me.  609 ;  Frank- 
lin Bank  v.  Cooper,  86  Me.  179 ;  Merrill  «. 
Shaw,  88  Me.  267 ;  Leather  «.  Ship  Builders' 
Bank,  40  Me.  386 ;  Greeley  «.  Smith,  8  SUn^f 
G.  Gt.  657 ;  Blake  «.  Portsmouth  &  Concord 
R  R  39  JV:  J3: 435 ;  Bank  of  Lyons  t.  Demmon, 
mU  d  D.  Supp.  398 ;  Davenport  v.  City  Bank 


of  Buffalo,  9  Paigey  12 ;  Tabnage  v.  Pell,  Id. 
410 ;  Miami  Exporting  Co.  v.  Gano,  13  Ohio, 
269 ;  Stetson  v.  City  Bank  of  N.  0. 2  Ohio  St. 
167;  Same  v.  Same,  12  J(^.  677;  Leach  v. 
Thomas,  27  lU.  457 ;  City  of  Louisville  c. 
Bank  of  the  United  States,  8  B.  Monr.  138 ; 
Bank  of  Galliopolis  v.  Trimbl^  6  B.  Monr. 
599 ;  Robertson  v.  Hoy,  12  Smed.  S  M.  666 ; 
Underbill  «.  State  Bank,  6  Arh.  (1  Engl) 
135 ;  Ferguson  v.  State  Bank,  8  Id.  416. 

As  to  Dissolntion  generally,  see  Dibsolu- 
Tioiir. 

42«  Power  to  sue  in  United  States  courts. 

A  corporation  created  by  and  doing  business 
in  a  particular  State,  is  to  be  deemed,  to  aU 
intents  and  purposes,  as  a  person,  (although 
an  artificial  person,)  an  inhabitant  of  the  same 
State,  and  capable  of  being  treated  as  a  citi- 
zen of  that  State  as  much  as  a  natural  per- 
son. It  is,  substantially,  and  within  the 
meaning  of  section  11  of  the  act  of  Congress 
of  Sept.  24,  1789,  (1  U.  S.  Stat,  at  L.  78),— 
which  gives  the  United  States  circuit  court 
jurisdiction  of  suits  between  a  citizen  of  the 
State  where  the  suit  is  brought  and  a  citizen 
of  another  State— a  citizen  of  the  State 
which  created  it,  and  where  its  business  is 
done.  Ui  S.  Supreme  Gt.  1844,  Louisville  &c. 
R  R.  Co.  V.  Letson,  2  Bbto.  497. 

43.  The  jurisdiction  of  the  circuit  courts 
of  the  United  States,  where  a  corporation  is 
a  party,  re-examined  and  held  to  attach, 
where  the  avepnent  on  the  record  shows  that 
a  citizen  of  one  State  sues  a  corporation 
created  by  the  legislature  of  another  State. 
U.  S.  Supreme  Gt.  1853,  Marshal  v.  Baltimore 
&  Ohio  R  R  Co.  16  How.  314. 

44.  A  snit  by  or  against  a  corporation,  in 
its  corporate  name,  must  be  presumed  to  be 
a  suit  by  or  against  citizens  of  the  State 
which  created  the  corporate  body  ;'*'  and  no 

*Eurller  dedilons  went  upon  the  ground  of  looking  to  the 
actual  dtlzenshlp  of  the  hullvldQals  corapoeing  the  corpora- 
tion. Oonfolt  Hope  Ins.  Ca  v.  Boardman,  6  Oranch^  67 ; 
Bank  of  tJnited  Btatei «.  Deveaox,  0  Cranch^  61 ;  Soeletj 
for  Propagation  of  the  Gospel  «.  Town  of  New  Haven,  8 
Wheat.  4M ;  Bank  of  Aftgnata  «.  Barie,  16  Pet.  619 ;  Com- 
mercial A  R.  B.  Bank«.  Slocomb,  14  Pet.  60;  Irvine  «. 
Lowry,  Jd.  9S8 ;  Northern  Indiana  R.  R.  Ca  «.  Michigan 
Oenteal  a  R.  Co.  16  Himo.  988;  rianders  «.  iEtna  Ina.  Co. 
8  Jfae.  168 ;  Bank  of  Onmberland  «.  Willis,  8  JSwnn.  478 ; 
Klrkpatrick  v.  White,  4  Waeh.  C.  C».605, 

Thus  where  the  stocUudders  of  an  Indiana  railroad  com- 
pany, being  residents  of  other  States  than  Indiana,  filed  a 
bill  against  the  company  and  the  dty  collector  of  taxes,  to  re- 
strain the  collection  of  taxes  levied  upon  the  property  of  the 
eampKDjf^JTeldf  that  altboui^  the  company  ooold  not,  in 
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averment  or  evidence  to  the  contrary  is  ad- 
missible for  the  purpose  of  withdrawing  the 
suit  from  the  jurisdiction  of  a  court  of  the 
United  States.  U,  S,  Supreme  Ct  1861,  Ohio 
&  Mississippi  B.  R.  Co.  «.  Wheeler,  1  Blacky 
286;  Pa.  Supreme  Ct.  1865,  County  of  Al- 
legheny 9.  Cleveland  &  Pittsburgh  R  R  Co. 
51  Pa.  St  228. 

45*  Therefore,  a  suit  brought  against  a 
corporation  created  by  the  concurrent  legis- 
lation of  two  States,  is,  in  legal  contempla- 
tion, a  suit  in  which  citizens  of  each  State 
are  joined  as  defendants,  and  if  the  plaintiff 
is  a  citizen  of  either  of  these  States,  the  suit 
cannot  be  maintained  in  the  courts  of  the 
United  States.  Pa.  Supreme  Ct.  1865,  County 
of  Allegheny  v.  Cleveland  &  Pittsburgh  R 
R.  Co.  61  Pa.  St.  228. 

46«  Two  corporations,  existing  under  the 
laws  of  adjoining  States,  although  composed 
of  the  same  corporators,  cannot  be  joined  in 
suits  as  one  and  the  same  plaintifE^  in  a  court 
of  the  United  States,  against  a  citizen  of 
either  of  the  States  which  chartered  them. 
U.  S.  Supreme  Ct.  1861,  Ohio  &  Mississippi 
R  R  Co.  V.  Wheeler,.!  Black,  286. 

47.  —  or  State  law.  Where  the  local  law 
of  the  State  authorizes  foreign  attachments 
against  corporations,  a  foreign  corporation  is 
liable  to  a  suit  in  perwnam  in  the  admiralty, 
indirectly  through  its  attachable  property 
within  the  district,  so  as  to  compel  the  ap- 
pearance of  the  corporation  to  answer  the 
suit,  or,  at  all  events,  to  subjict  the  property 
attached  to  the  final  judgment  and  decree 
of  the  court.  JI.  S.  Circ.  Ct.  (B.  I.)  1841, 
Clarke  «.  !N.  J.  Steam  Navigation  Co.  1  Story 
0.  Ct.  531 ;  4  Law  Bep.  184. 

48.  —  under  particular  charters.  A 
charter  which  authorizes  a  corporation  to 
sue  and  be  sued  in  courts  of  record,  **  or  any 
other  place  whatsoever,**  is  not  understood 
to  enlarge  the  jurisdiction  of  any  particular 
court,  but  merely  to  give  a  capacity  to  the 
corporation  to  appear  in  a  court,  which  would 
have   cognizance  of  the  cause  if  brought 


Its  corporate  name,  bring  a  suit  In  the  circuit  court  against 
the  collector,  because  the  business  of  the  company  was 
transacted  In  the  State  of  which  he  was  a  dtiien,  yet  the 
stockholders,  being  cltisens  of  other  States,  might  claim  in 
that  court  to  have  thdr  stock  protected  against  an  Illegal 
taxation,  and  make  the  corporation  a  defendant,  and  enjoin 
It  ftrom  paying  over  the  tax ;  and  that  the  corporation  hav- 
ing been  made  a  party  defendant,  the  same  relief  might  Im 
given  to  It  as  if  it  had  been  made  the  complainant.  U.  & 
Cim.  Ct.  {IncL)  1865,  Paine  «.  Wright,  6  McUan,  89& 


by  individuals.  It  does  not  enable  the  cor- 
poration to  sue  in  the  circuit  court  in  a  case 
which  it  otherwise  could  not  bring  in  that 
court  U.  8.  Supreme  Ct.  1809,  Bank  of 
United  States  t>.  Deveanz,  5  Cratuh^  61. 

49.  The  charter  of  the  bank  of  the  United 
States  provided  that  the  bank  might  sue  and 
be  sued  in  all  State  courts  having  competent 
jurisdiction,  and  in  any  circuit  court  of  the 
United  States.    Beld, 

1.  That  these  words  were  sufficient  to  give 
general  power  to  sue  in  any  circuit  court 
[Distinguishing  5  Cranch,  85.] 

2.  That  this  provision,  so  construed,  was 
not  unconstitutional.  U.  8.  Suprems  Ct. 
1824,  Osbom  «.  United  States  Bank,  9 
WheaL  788,  816.  Followed,  United  States 
Bank  «.  Planters'  Bank,  Id.  904.  Compare 
Magill  «.  Parsons,  4  CaruK  317. 

50.  A  bank  chartered  with  power  to  sue 
and  be  sued  "in  any  circuit  court  of  the 
United  States,"  can  maintain  a  suit  against  a 
corporation  established  by  an  act  of  the  leg- 
islature of  the  State  within  which  the  plain- 
tiff corporation  carries  on  business^  U.  8. 
Circ  Ct.  {Pa.)  1821,  Bank  of  the  United 
States  «.  Northumberland  Bank,  4  Woik.  C. 
Ct  108. 

51.  —  or  whenaState  is  a  member.  Tlie 
fact  that  a  State  is  an  owner  of  stock  in  a  bank- 
ing corporation  suing  in  a  circuit  court,  does 
not  prevent  the  circuit  court  fix)m  entertain- 
ing jurisdiction  of  the  action.  U.  8.  Supreme 
Ct  1824,  United  States  Bank  «.  Planten' 
Bank,  9  Wheat  904 ;  1844,  LouisviUe  &c  R 
R.  Co. «.  Letson,  2  Bow.  497. 

52.  The  agents  of  a  corporation  may  be 
sued  in  the  circuit  court  of  New  Jersey,  al- 
though the  corporation  may  not  be  suable 
there.  .The  privilege  of  a  principal  is  not 
communicated  to  the  agent  [9  Wheat  743.] 
U.  8.  Circ.  Ct.  (N:  J.)  1830,  Bonaparte  €.  Cam- 
den &  Amboy  R  R  Co.  1  Baldtt.  205,  916w 

As  to  Removing  causes  affecting  corpora- 
tions from  State  to  federal  courts,  see  ifif^ 
69. 

II.  Principles  of  Pfiocin^uKE. 

53.  Service  of  process.  In  a  suit  against 
a  corporation,  or  a  proceeding  affecting  its 
corporate  property,  the  shareholders  have  no 
right  to  be  served  with  notice  individuaUy. 
N.  H.  Superior  Ct  1839,  i*eircc  «.  Somere- 
worth,  lOJV.ir.  369. 

54.  On  whom  it  may  be  made.    Upon  the 
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other  hand,  eervice  upon  an  indiTidaal  mem- 
ber is  not  in  general  sufficient  to  charge  the 
corporation ;  but  the  individual  served  may 
plead  the  want  of  notice  to  the  corporation. 
Conn.  Supreme  Ct.  1809,  Rand  v.  Proprietors 
of  Locks,  8  2>ay,  441.  And  see  Willamette 
&c  Co.  V.  Williams,  1  Oreg.  112. 

55.  Under  a  statute  providing  that  pro- 
cess against  a  corporation  might  be  served 
on  the  president  or  head  of  the  corporation, 
or  secretary,  cashier,  or  managing  agent 
thereof, — JTeldy  that  a  service  upon  one  of 
the  proprietors  of  a  corporation  was  bad,  it 
not  having  appeared  that  he  was  one  of  the 
officers  specified.  CaL  Supreme  Ct.  1858, 
O'Brien  v.  Shaw's  &c.  Canal  Co.  10  Cal.  848. 

Mm  President  competent  to  receive  service. 
Chamberlin  v.  Mammoth  Mining  Co.  20  Mo.M. 

57.  Secretary  competent.  Gillig  v.  Inde- 
pendent Gold  &  Silver  Mining  Co.  1  Nin. 
247;  McCall  v,  Byram  Manufacturing  Co. 
6  Conn.  428. 

58.  Directors  competent.*  Bee  Boyd  «. 
Chesapeake  &  Ohio  Canal  Co.  17  Md.  195. 

59.  Managing  agent.  What  oncers  or 
agents  are  recognized  as  being  within  the  term 
"  managing  agent,"  in  a  statute  directing  ser- 
Tice  of  pi*ocess  against  a  corporation,  to  be 
made  upon  their  managing  agent, — see  Doty 
T.  Michigan  Central  R  R  Co.  8  Abb.  Pr.  427 ; 
Carr «?.  Commercial  Bank  of  Racine,  19  WU, 
272 ;  Parke  i.  Commonwealth  Ins.  Co.  44  Pa. 
St.  422 ;  Bain  «.  Globe  Ins.  Co.  9  How.  Pr.  448 ; 
Donadi  f .  N.  T.  State  Mutual  Ins.  Co.  2  E. 
D.  Smith,  519 ;  Flynn  v.  Hudson  River  R  R 
Co.  6  How.  Pr.  808  \10K  T.  Leg.  Oba.  158 ; 
Bank  of  Commerce  «.  Rutland  &  Washing- 
ton R  R.  Co.  10  How.  Pr.  1 ;  American  Ex- 
press Co.  V.  Johnson,  17  Ohio  St.  641. 

60.  A  managing  agent  m^st  be  an  agent 
whose  agency  extends  to  all  the  transactions 
of  a  corporation— one  engaged  in  the  man- 
agement of  the  corporation,  in  distinction 
from  the  management  of  a  x>articularbranch 
or  department  of  its  business.  iV.  Y.  Supreme 
Ct.  Sp.  T.  1850,  Brewster  v.  Michigan  Cen- 
tral R  R  Co.  5  How.  Pr.  188. 

61.  The  captain  of  a  steamboat  belonging 
to  a  foreign  corporation,  who  is  served  with 
process  while  transacting  its  business  on  the 


*  Wbere  defendant,  a  religlout  oorporatlon,  had  no  inre- 
■Iding  officer  or  treasurer,  and  the  secretary  had  left  the 
State,  lerHce  of  the  summons  on  a  trustee  was  declared 
iDfllcieni,  by  special  rule.  K.  T.  Supreme  CL  1687,  Toot 
c.  Methodist  Episcopal  Chorch,  19  Wend.  81  [ 


waters  of  tiie  Stat«,  is  not  a  *'  managing 
agent "  of  such  corporation,  within  the  mean- 
ing of  a  statute  allowing  the  service  of  pro- 
cess on  the  ^'  managing  agent  '^  of  a  corpora- 
tion." The  statute  refers  to  such  agents  as 
have  a  general  supervision  over  the  afiairs  of 
the  corporation,  WU.  Supreme  Ct.  1862, 
Upper  Mississippi  Trans.  Co.  v.  Whittaker, 
16  Wis.  230. 

62«  Coudnetor  for  railroad  company  com- 
petent. New  Albany  &  Balem  R.  R  Co.  «. 
Grooms,  9  Ind.  248 ;  Same  v.  Tilton,  12  Ind. 
8 ;  Same  v.  Powell,  18  Ind.  878 ;  Ohio  &c.  R 
R  Co.  V.  Quier,  16  Ind.  440. 

63,  Officers  de  facto  competent.  Berrian 
V.  Methodist  Society,  4  Abb.  Pr.  424 ;  Mc- 
Call 9.  Byram  Manuf  Co.  6  Conn.  428. 

64*  Appearance.  Although  a  corporation 
can  appear  only  by  attorney,  and  under  the 
authority  of  the  corporation,  the  appearance 
of  any  member  of  the  bar  in  a  cause  has  al- 
ways been  received  as  evidence  of  his  au- 
thority; and  no  additional  evidence  is  re- 
quired. There  is  no  distinction  in  this  par- 
ticular between  a  natural  person  and  a 
corporation ;  nor  does  there  appear  any  reason 
for  such  distinction,  A  corporation,  it  is 
true,  can  appear  only  by  attorney,  while  a 
natural  person  may  appear  for  himself.  But 
when  he  waives  this  privil^e,  and  elects  to 
appear  by  attorney,  the  same  evidence  is  to 
be  required  that  the  individual  professing  to 
represent  him  has  authority  to  do  so,  which 
would  be  required  if  he  were  incapable  of 
appearing  in  person.  The  practice  of  per- 
mitting appearance  without  producing  a 
warrant  of  attorney,  is  as  applicable  to  ap- 
pearance for  a  corporation,  as  for  a  natural 
person.  U.  S,  Supreme  Ct.  1824,  Osbom  «. 
Bank  of  United  States,  0  Wheat.  738. 

65.  That  authority  to  appear  in  a  suit 
against  a  corporation  can  only  be  communi- 
cated by  the  corporate  seal, — see  Cape  Sable 
Co.'s  Case,  8  Bland,  606. 

66*  What  appearance  on  behalf  of  a  foreign 
corporation  is  sufficient  to  give  jurisdiction 
notwithstanding  defects  in  the  service  of  pro- 
cess,— see  Murray  v.  Yanderbilt,  89  Barb.  140. 

67.  Judgment  may  be  rendered  against  a 
corporation  upon  an  indictment,  upon  de- 
fault of  appearance,  after  due  notice  to  ap- 
pear. JST.  H.  Suprtme  Ct.  1855,  Boston  &c. 
R  R  t.  State,  82  N.  H.  215. 

68.  Prooedare  generally.  A  corporation 
being  a  party  to  an  action  in  court,  may  law- 
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fully  take  any  step  that  an  indiyidual  might 
take  under  like  circumstances,  to  bring  it  to 
final  judgment;  and  a  trial  by  arbitrators, 
appointed  by  the  court  with  the  conseut  of 
both  parties,  is  proper.  U,  J3,  Supreme  Ct 
1847,  Alexandria  Canal  Co.  t,  Swana,  5  Bow, 
88.  And  see  Osbom  «.  Bank  of  United 
States,  0  Wheat.  788. 

69.  BemoTal  of  cause  to  federal  courts. 
Upon  the  right  of  a  corporation  defendant 
in  a  State  court,  to  have  the  cause  removed 
to  a  court  of  the  United  States,  in  certain 
cases, — see  Act  of  Congress  of  Sept.  24,  1789, 
1 12,  1  CT.  8.  Stat  at  L,  79;  Act  of  July  27, 
1866,  14  Id.  806;  as  amended  by  act  of 
March  2, 1867,  Id.  558;  Act  of  July  27, 1868, 
§  2,  15  Id.  227 ;  Barney  f>.  Globe  Bank,  2  Am. 
Law  lUg.  N.  8.  221 ;  Sayles  v.  N.  W.  Ins.  Co. 
2  Curt.  C.  Ct.  212;  Steyens  «.  Phoenix  Ins. 
24  Sine.  Pr.  517;  Bliven  t.  N.  E.  Screw  Co. 
8  Blatehf.  Ill ;  Treadway  t.  Chicago  &c.  Rail- 
way Co.  21  Iowa,  851 ;  Fisk  «.  Chicago  &c. 
B.  R  Co.  4  Alib.  Pr.  468. 

70.  Pleading,  generally.  That  corpora- 
tions are  subject  to  the  same  rules  of  plead- 
ing as  private  persons, — see  Hunt  «.  City  of 
San  Francisco,  11  Col.  250. 

71.  The  rule  that  a  person  cannot  be  both 
plaintiff  and  defendant  to  the  same  action, 
does  not  apply  to  actions  by  corporations. 
A  corporation  may  sue  a  member  of  its  own 
body,  although  the  names  of  defendants  ap- 
pear on  the  record  as  plaintiffs.  Mm.  Ct.  of 
Errors,  1841,  Connell  f>.  Woodard,  5  How.  665. 

72.  That  it  is  not  necessary  to  repeat  the 
full  name  of  the  corporation  at  every  recur- 
rence in  the  declaration ;  reference  in  a  clear 
manner  to  the  name  already  given,  being 
sufficient, — ^see  Trustees  of  Anti-Piedobaptist 
Society  «.  Mulford,  8  HaUt.  182. 

78.  Averring  Incorporation,  in  action  by 
corporation.  In  New  York,  when  plaintiff 
sue  in  a  name  which  is  appropriate  to  a  cor- 
porate body,  it  is  not  a  necessary  averment 
in  the  complaint,  that  plaintifis  are  a  body 
corporate.  In  general,  it  is  unnecessary  to 
aver  what  is  not  required  to  be  proved.  K. 
T.  Superior  Ct.  8p.  T.  1858,  Union  Mutual 
Ins.  Co.  fj.  Osgood,  1  Duer,  707;  12  iV.  Y. 
Leg.  Obs.  85;  1855,  Metropolitan  Bank  «. 
Lord,  ABuer,  680;  1  AU.  Ft.  185;  N.  T. 
Supreme  Ct.  1856,  Bank  of  WaterviUe  v. 
Beltser,  18  Boto.  Pr.  270.* 


*  DlsapproyiDg  Johnson  9.  Kempe,  11  JToto.  Ft.  180;  and 


74.  A  oarporatlonplaintlir  may  declare  by 

its  name  of  incorporation,  and  without  setting 
forth  the  act  of  incorporation,  even  if  it  be  a 
private  law.  JV.  T.  Supreme  Ct,  1799,  U.  8. 
Bank  e.  Haskins,  1  Johns.  Cae.  182  ;  1817, 
Dutchess  Cotton  Manufactory  e.  Davia,  14 
Johns,  288. 

75.  A  corporation  when  suing,  need  not 
aver  or  prove  its  corporate  existence,  unless 
it  be  expressly  averred  that  it  is  not  a  corpo- 
ration. N.  Y.  Supreme  Ct.  1859,  La  Fayette 
Ins.  Co.  V.  Rogers,  80  Barb.  491. 

76.  In  an  action  brought  by  an  assigiMe 
of  a  corporation,  as  well  as  where  the  corpo- 
ration is  plaintiff^  upon  an  agreement  with 
the  corporation,  no  spedfic  allegation  of  the 
incorporation  is  necessary  in  the  complaint; 
a  statement  of  the  name  of  the  corporatioo, 
and  of  the  making  of  the  agreement  between 
them,  and  of  what  the  corporation  did  in 
fulfilment  of  the  agreement,  includes  the  idea 
of  the  legal  existence  of  the  0(»npany;  and 
the  fact  of  incorporation  is  mere  evidence  ia 
support  of  it,  not  essential  to  be  pardculariy 
stated  in  the  pleading.  N.  Y.  Suprems  CL 
1858,  Kennedy  v.  Cotton,  28  Barb.  59. 

77.  In  an  action  against  a  eorporattoa 
created  under  the  laws  of  New  York,  it  is 
not  necessary  for  the  plaintiff  suing  in  the 
courts  of  that  State,  to  set  out  the  act  of  in- 
corporation in  the  complaint.  And  where 
defendants  are  allied  to  be  a  corporation 
doing  business  within  this  State,  the  court 
will  not  intend,  as  a  matter  of  law,  that  it  is 
a  foreign  corporation.  K.  Y.  Supreme  CL 
Chambers,  1855,  Acome  v.  American  Mineral 
Co.  11  Bow.  Pr.  24. 

78.  In  an  action  by  a  domestic  corpora- 
tion, it  is  not  necessary  that  the  complaint 
should  set  fortf^  the  mode  of  plaintiff's  incor- 
poration, or  recite  the  title  and  date  of  tiie 
act  under  which  the  plaintiff  was  incorpo* 
rated.  N.  Y.  Supreme  Ct.  Sip.  T.  1859,  Shoe 
A  Leather  Bank  «.  Brown,  9  ASb.  iV.  218; 
18  Bow.  Pr.  808. 

79.  Otherwise  as  to  a  foreign  corporation 
plainti£  See  Connecticut  Bank  v.  Smith,  9 
Abb.  Pr.  168. 

80.  In  Pennsylvania,  in  a  suit  by  a  corpo- 
ration, the  declaration  need  not  make  prafet 
of  the  charter.  The  want  of  a  charter  may 
be  pleaded  in  abatement,  and,  perhaps^  in 

Bank  of  HftTanna  f».  Wlckham,  7  Ahb.  Pr.  184;  HJflom. 
/v.  9T;  SO  J^.  r.  865;  where  the contnxj  ww  fadd  in  re- 
fereooe  to  tenkiog  assodaUcDs. 
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bar ;  but  the  defendant,  by  pleading  the  gen- 
eral issue  and  going  to  trial,  waives  the  ob- 
jection. Pa,  Supreme  Ct,  1848,  Zion  Church 
V.  St.  Peter's  Church,  5  Watti  ilk  8.  215. 

81.  In  Ohio,  where  a  corporation  sue, 
they  need  not  set  forth,  by  averment  in  the 
deolaration,  how  they  were  incorporated; 
but  upon  the  general  issue  being  pleaded, 
they  must  prove  that  they  are  a  corporation. 
Ohio  Supreme  Ct  1848,  Lewis  «.  Bank  of 
Kentucky,  13  Ohio^  182. 

82.  In  Indiana,  a  corporation  may  sue  in 
its  corporate  name,  without  being  obliged 
to  aver  in  its  complaint  how  it  became  a  cor- 
poration, nor  that  it  is  such ;  and  a  default, 
or  answer  in  denial  of  the  cause  of  action, 
admits  the  capacity  of  the  plaintiff  to  sue. 
Ind,  Supreme  Ct.  1861,  Heaston  v.  Cincin- 
nati &  Port  Wayne  R  R  Co,  16  Ind.  275. 

88.  In  an  action  by  a  corporation,  the 
plaintiffs  need  not  aver  that  they  are  a  cor- 
poration. Ind.  Supreme  Ct.  1886,  Harris  v. 
Muskingum  Manuf.  Co.  4  Black/.  267 ;  1889, 
Richardson  «.  St  Joseph  Iron  Co.  5  Id.  146 ; 
iV!  J,  Supreme  Ct.  1840,  Bennington  Iron  Co. 
V.  Rutherford,  8  Sdrr.  105, 158. 

84.  Where  the  name  imports  such  a  cor- 
poration as  is  authorized  by  law,  a  prima 
fo/de  right  to  sue  is  shown  without  setting 

out  the  manner  of  organization.  Williams  «. 
Franklin  Township  Academical  Association, 
26  Ind.  810. 

85.  If  a  suit  is  brought  in  the  corporate 
name  of  a  township,  which  is  declared  by 
statute  a  body  politic,  it  is  not  necessary  to  al- 
lege in  the  declaration  that  the  township  has 
been  incorporated.  lU.  Supreme  Ct.  1858, 
Horris  9.  Trustees  of  Schools,  15  III.  266. 

86.  An  averment  that  the  plaintiff  was, 
and  still  is,  a  body  corporate,  &c.,  is  suffi- 
cient to  show  corporate  existence  in  an  ac- 
tion to  recover  subscriptions  of  stock  to  a 
railway  company,  especially  where  the  de- 
claration is  demurred  to.  lU.  Supreme  Ct. 
1869,  Spangler  e.  Indiana  &c  R,  R  Co.  21 
in.  276. 

87*  Where  a  corporation  is  created  by 
special  statute,  such  existence  need  not  in 
general  be  shown  by  further  averment.  But 
when  not  so  created,  it  must  be  made  out 
according  to  the  facts.  Mich.  Supreme  Ct. 
1867,  People  0.  DeMUl,  16  Mich.  164. 

88«  In  an  action  by  a  corporation,  aver- 
ments of  its  corporate  existence,  under  an 
act  of  incorporation,  are  unnecessary.    This 


is  a  matter  of  proof  on  the  part  of  the  plain- 
tiff, when  denied  by  the  defendant.  Wis, 
Supreme  Ct.  1862,  Chickerming  Lodge  &c. 
«.  McDonald,  16  Wie.  112. 

89.  The  complaint  in  a  suit  brought  in  a 
coi-porate  name,  need  not  aver  the  plaintiff 
to  be  a  corporation.  And  this  rule  is  not 
altered  by  a  statute  dispensing  with  proof  of 
incorporation,  except  where  defendant  denies 
it.  Wis.  Supreme  Ct.  1860,  Central  Bank  of 
Wisconsin  V.  Knowlton,  12  Wie.  624. 

90.  That  in  California,  legal  capacity  of  a 
corporation  to  sue  is  established  by  an  alle- 
gation, in  the  complaint,  of  its  incorporation, 
under  the  laws  of  the  State, — see  California 
Steam  Navigation  Co.  v.  Wright,  6  Coil.  258. 

91.  In  an  action  by  a  bank,  duly  incorpo- 
rated,brought  in  the  State  where  it  is  located, 
proof  of  its  incorporation  is  not  required. 
Va.  Ct.  o/Appealiy  1862,  Hays  v.  Northwest- 
em  Bank  of  Yirginia,  9  Ghatt.  127. 

92.  In  an  action  by  1^  corporation,  it  is 
not  necessary  to  aver  in  the  declaration  the 
legal  existence  of  the  corporation, — ^if  this 
fact  is  intended  to  be  questioned,  it  must  be 
done  by  plea.  So  held,  where  the  charter  of 
the  corporation  was  a  public  act  of  which  the 
court  was  bound  to  take  judicial  notice.  ArJs. 
Supreme  Ct.  lSfi%  Mississippi  &c.  R.  R  Co. 
V.  Gaster,  20  Arh.  455. 

98.  In  an  action  by  a  corporation,  it  is 
sufficient  to  allege  generally  that  the  plaintiff 
is  a  body  corporate,  without  B|)ecially  alleg- 
ing a  compliance  with  any  requisite  in  the 
organization,  although  proof  of  such  matter 
may  be  necessary.  Ala.  Supreme  Ct.  1848, 
Selnm  &  Tennessee  Railroad  f>.  Tipton,  5  ^2a. 
JV.  S.  787. 

94.  That  the  mere  &ct,  that,  in  a  con- 
tract with  the  company,  the  defendant  in  an 
action  subsequently  brought  on  such  contract 
by  the  company,  has  designated  it  by  a  name 
appropriate  to  a  corporate  body,  does  not 
admit  its  corporate  legal  existence  in  such 
action,  unless  it  be  distinctly  stated  in  the 
contract  that  the  company  is  an  incorporated 
company, — see  Holloway  v.  Memphis  <&c.  R 
R  Co.  23  Tex.  466. 

95.  In  an  action  to  recover  subscriptions 
to  the  stock  of  a  corporation,  a  declaration, 
stating  the  incorporation  of  the  plaintiffs,  and 
alleging  a  contract  to  pay  the  installments  on 
a  subscription  for  shares,  until  the  whole 
should  be  paid,  according  to  the  terms  and 
provisions  of  the  charter  of  the  company,  is 
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insufficient.  k&  the  promiaes  to  pay  set  forth 
are  not  absolute,  but  refer  to  the  charter, 
T^hich  is  a  private  act,  the  latter  should  be 
set  out  in  the  declaration.*  N^  J,  Supreme 
Ct.  1862,  Perdicaris  r.  Trenton  City  Bridge 
Co.  5  Ihiteh,  367. 

96«  —  In  action  by  foreign  eorporation. 
A  foreign  corporation,  suing,  need  not  state 
in  the  comphdnt  the  act  of  incorporation  or 
charter  at  large,  or  eren  refer  by  title  to  the 
act  or  grant,  or  show  the  date  of  its  passage. 
if.  Y.  Superior  Ct,  1861,  Holyoke  Bank  t>. 
Haskins,  4  Sand/,  675. 

97.  The  complaint  of  a  foreign  corpora- 
tion must  aver  the  fact  oi  its  incorporation, 
except  in  the  case  where  the  defendants  are 
estopped  ^m  denying  the  incorporation ;  as 
by  haying  contracted  with  the  corporation  by 
their  corporate  name.  It  is  only  where  the 
incorporation  is  created  by  a  general  law  of 
the  State  or  countiy  in  which  the  action  is 
conmienced,  that  it  is  unnecessary  for  plain- 
ti£b,  suing  in  an  artificial  name,  to  allege  at 
least  that  they  are  incorporated.  N.  T.  Su- 
preme Ct  Sp.  T.  1869,  Connecticut  Bank  «. 
Smith,  17  mu>,  Pr,  487 ;  9  Abb.  Pr.  168. 

98.  Corporate  power.  The  power  of  a 
foreign  corporation  to  make  the  contract 
which  is  sought  to  be  enforced,  must  be  set 
forth  in  the  bill.  An  allegation  that  it  was 
incorporated  with  various  powers  and  duties, 
will  not  let  in  proof  of  a  power  to  loan  money 
and  take  sepurity  on  land ;  and  setting  forth 
a  statute  .enacted  after  the  transaction  in 
question,  is  not  enough.  A,  V.  Chan.  Ct. 
1846,  Bard  v.  Chamberlain,  8  San^f.  Ch.  81. 

99.  An  action  may  be  supported  by  a 
foreign  corporation  in  their  corporate  name 
and  capacity  ;  and  in  pleading,  it  is  not  nec- 
essary that  the  proper  names  of  the  persons 
composing  the  corporation  should  be  set 
forth,  or  the  manner  of  incorporation  be 
shown ;  although  on  the  general  issue  being 
pleaded,  the  corporation  must  prove  that  by 
the  law  of  the  foreign  country  they  were  ef- 
fectually created  a  corporation.  H.  of  Lords, 
1730,  Henriques  «.  Dutch  West  India  Co.  2 
Zd.  Baym.  1532 ;  2  Stra,  807. 

100.  —  in  action  against  corporation.  A 
corporation  may  be  declared  against  by  the 


*  By  suing  a  body  of  men  claiming  to  be  a  corporation,  by 
its  corporafce  name,  the  plaintiff  admits  that  they  are  a  cor- 
poration. U".  Y.  Suprems  Ct  1800^  People  v.  BaTenswood 
Turnpike  ^  Ca  20  Barb,  SIS, 


name  by  which  it  is  known,  without  alleging 
it  to  be  chartered  or  incorporated ;  if  the  de- 
scription impliedly  amounts  to  an  allegation 
that  the  defendants  are  a  corporate  body. 
C.  P,  1849,  Woolf  tJ.  City  Steamboat  Co.  7  C. 
B,  108 ;  6  Dowl,  d  L,  606.  Compare  Mellar 
0.  Bpateman,  1  Sound,  840. 

101.  A  plea  setting  forth  that  A.  and 
others,  his  associates,  were  created  and  de- 
clared a  body  corporate,  4&c.,  by  the  name  of| 
&c.,  without  alleging  organization, — HM, 
sufficient.    iT.  T,  Supreme  Ct,  1838,  Seek- 

man  9,  Traver,  20  Wend.  67. 

102.  A  complaint  against  a  corporation 

need  not  allege  its  incorporation.  N.  T.  8%- 
periar  Ct.  Sp.  T.  1860,  Lighte  v,  Everett  Fire 
Ins.  Co.  6  Bo9w.  716. 

108*  Misnomer.  In  a  suit  by  or  against 
a  corporation,  it  should  be  correctly  named ; 
and  if  there  is  a  variance  between  the 
real  name  and  the  name  given  in  an  obliga- 
tion or  other  instrument,  on  which  the  suit 
is  foimded,  the  declaration  should  contain 
proper  averments  of  identity.  K,  J,  Supreme 
Ct.  1806,  Inhabitants  of  Wool  wick  r.  Forest, 
1  Penning.  116. 

104.  Misnomer  of  a  corporation  is  onlj 
matter  of  abatement ;  and  when  they  appear 
in  the  name  by  which  they  are  sued,  and  the 
cause  is  referred,  it  is  too  late  to  call  in 
question  their  corporate  being  before  the 
referees.  Vt.  Supreme  Ct,  1842,  Stone  f. 
Berkshire  Cong.  Society,  14  Vt.  86. 

105.  A  corporation  defendant  cannot  take 
advantage  of  a  misnomer,  in  arrest  of  judg- 
ment, but  must  plead  it  in  abatement.  Man. 
Supreme  Ct.  1809,  Gilbert  t,  Nantucket  Bank, 
6  Man,  97. 

106.  If  the  undertaking  be  to  the  corpo- 
ration, whether  a  right  or  wrong  nsme  be 
used, — ^whether  the  corporate  name  or  that 
of  some  of  its  officers,  it  should  be  declared 
on  and  treated  as  a  promise  to  the  corpora^ 
tion.  Thus,  where  a  promissory  note  was 
made  payable  '*  to  the  cashier  of  the  C^ho- 
mercial  Bemk,  or  his  order,*^  and  the  consid- 
eration proceeded  from  the  bank, — BeHd^  that 
an  action  on  the  note  was  maintainable  in 
the  name  of  the  bank  as  the  promisee.  Man. 
Supreme  Ct,  1830,  Commercial  Bank  e.  FreDch, 
21  Pick.  486. 

107.  That  the  general  issne  admits  ineor* 
poration«  In  an  action  brought  by  a  cotpo- 
ration,  it  is  not  necessaiy  for  the  plaintiffi^ 
under  the  general  issue,  to  prove  their  cor- 
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X>oTate  character.*     Vt  Suprema  Ct.  1855, 

*  For  cases  srutainlng  the  oontraiy  rale  to  thai  Indicated 
In  the  text:  vU.  that  under  the  general  iMoe  the  capacity 
of  a  corporation  plaintiff  or  defendant  la  drawn  in  questlonf 
—see  Vanners*  A  Mechaniot*  Bank  «.  Troj  City  Bank,  1 
Douffl.  ( JTicA.)  457 ;  State  «.  Mayor  ftc  of  Sayanaah,  li. 
M.  Charli,  250 ;  Bank  of  Marietta  «.  Findall,  2  Rand.  465 ; 
Taylor  «.  Bank  of  Alexandria,  6  Ltig\  471 ;  Jackson  v. 
Bank  of  Marietta,  9  /d.  940 ;  Agnev  «.  Bank  of  Gettysboig, 
2  Uar.  A  G,  478;  Reel  v.  Gonococheague  Bank,  5  Rand, 
836;  Tar  Rlrer  Nav.  Co.  v.  Neal,  8  Ila^ks,  520 ;  Buncombe 
Turnpike  Ca  v.  Carson,  1  De9.  db  R  806;  Hargrere  v. 
Bank  of  UUnols,  1  ^0m«,  84;  Jones  «  Bank  of  Illinoifl, 
Id.  86;  Caimlchael  «.  Trustees  of  School  Lands,  8  Bov>. 
(JVb.)  84;  Pa.  Supreme  CL  1840,  Wolf  v.  Goddard,  9 
WatU,  514 ;  Aldermen  Ac  v.  Flnley,  10  Ark.  (5  Knffl.)  428 ; 
Chu-ke  r.  Bank  of  Mlsslvippl,  Id.  516. 

The  rule  of  the  earlier  New  York  cases  was  that  under 
the  geueral  issue  a  corporation  plaintllf  must  prove  Its  cor- 
porate character.  IT.  T.  Supr&me  Ct.  1811,  Jackson  9. 
Ilumbe,  8  Johns.  8T8;  1817,  BUI  v.  Fourth  Great  Western 
Turnpike  Co.  14  Id.  416;  1822,  Bank  of  Auburn  «.  Weed, 
19  Id.  800;  1824,  Bank  of  Utica  ^.  SmaUey,  2  Cow.  770; 
8  Id.  808 ;  1824,  Trustees  of  Temon  v.  Hills,  6  /<f .  28 ;  1828, 
Wood  «  Jefferson  County  Bank,  9  Id.  104 ;  1886,  U.  8.  Bank 
V.  Steams,  15  Wend.  814 ;  Ct.  qfErrora,  1881,  Williams  «. 
Bank  of  Michigan.    7  Wend.  540. 

This  rule  was  asserted  in  cases  in  which  the  corporation 
was  plaintiff,  and  bound  to  prove  the  fiict  of  incorporation, 
In  the  first  instance,  to  »»■'!) tVn  the  action.  The  rule  was 
changed  as  to  suits  brought  by  a  corporation,  by  2  N.  Y. 
Bev.  Stat.  458,  $  3— which  provided  that  in  such  suits  it 
should  not  be  necessary  to  prove,  on  the  trials  the  existence 
of  the  plaintiff  corporation,  unless  the  defendant  should  have 
pleaded  in  abatement  or  in  bar  that  the  plaintiff  was  not  a 
corporation. 

By  N.  Y.  Laws  of  1864, 1006,  ch.  422,  the  proviaiona  of  2 
N.  Y.  Rev.  Stat.  458,  S  8,— to  the  effect  that  domestic  corpo- 
rations plaintiff  need  not  prove  their  incorporation,  unless  it 
be  denied  by  defendant's  plea,  were  amended  so  as  to  spply 
equally  to  actions  brought  against  domesdc  corporations. 

A  foreign  corporation,  suing  in  the  New  York  courts,  and 
not  allying  corporate  existence,  is  bound  to  prove  it  upon 
the  trial,  if  the  defendant  does  not  admit  It  In  his  answer. 
The  statute  dispensing  with  such  proof,  unless  nul  tiel  cor- 
poration was  pleaded  (3  N.  Y.  Rev.  Stat.  457,  458,  f  8),  only 
applies  to  corporations  created  by  or  under  any  statute  of  the 
State.  Jf.  7.  Supreme  CL  1861,  Watervllle  Manufocturing 
Co.  V.  Bryan,  14  Barb.  182 ;  S.  P.  in  Ohio,  Ohio  Supreme 
CL  1848,  Lewis  «.  Bank  of  Kentucky,  12  Ohio,  182. 

Corporations  are  sometimes  created  ipeo  facto,  et  to 
inei€tnH,  by  the  mere  passage  of  a  statute ;  but  more  tre- 
qnently  the  statute  declares  and  pointe  out  the  mode  in 
which  the  legal  body  may  thereafter  be  brought  into  exist- 
ence. It  is  to  corporations  of  the  latter  dass,  and  to  actions 
In  which  the  {riea  of  nul  tiel  corporation  may  be  pleaded, 
that  the  New  York  statute  applies,  which  declares  that,  "in 
anita  brought  by  a  corporation  created  by  or  under  any 
atntute  of  this  State,  It  shall  not  be  necessary  to  prove,  on 
the  trial  of  the  cause,  the  existence  of  such  corporaUon, 
iinl«9s  the  defendant  shall  have  pleaded  in  abatement  or  in 
bar,  that  the  plaintlflb  are  not  a  corporation  "  (2  Rev.  Stat. 
458.  i  8) ;  but  this  statute  is  wholly  inappUcable  where  the 
clsim  to  corporate  character  resta  on  a  statute  which  as 
matter  of  law,  confers  no  such  character.  2f.  T.  Supreme 
Ct.  1844,  Proprietors  Ac.  of  Southold  «.  Horton,  6  Bill,  501. 
A  statute  that  an  allegation  of  incorporation  shall  be 
taken  as  true,  if  not  expressly  denied,  does  not  apply  to  an 
allegation  that  the  corporation  who  did  the  injury  sued  for, 
were,  before  suit,  consolidated  with  the  corporation  defend- 
ant louHi  Supreme  CL  1867,  Koons  v,  Chicago  k  North 
Western  Bailwajr  Co.  98  Iowa,  493, 


losurance  Co.  v.  Peck,  28  Vt  03;  Ala.  Su- 
preme Ct.  1840,  Pjince  «.  Commercial  Bank  of 
Colmnbus,  1  Ala,  N,S.^i ;  Ari,  Supreme  Ct. 
1842,  McEael «.  Real  Estate  Bank,  4  Arh.  592. 

108.  It  is  the  better  yiew  that  a  plea  of 
the  general  issue,  to  a  declaration  by  a  cor- 
poration pleading  as  such,  admits  the  plain- 
tifPs  corporate  capacity  to  sue.  Me,  Supreme 
Ct.  1889,  Penobscot  Boom  Corporation  «. 
Lawson,  16  Me.  224;  1854,  Boxbury  v.  Hus- 
ton, 37  Me,  42 ;  1857,  Orono  v,  Wedgewood, 
44  Me.  49 ;  10.  Supreme  Ct.  1848,  Mclntyre  «. 
Preston,  5  OHm.  48 ;  Arh,  Supreme  Ct.  1859, 
Mississippi  R.  R  Co.  v.  Cross,  20  Ari.  443. 

109.  I^  in  a  suit  by  a  corporation,  the  de- 
fendant plead  the  general  issue,  &c, ,  it  is  an 
admission  of  the  capacity  of  the  plaintiff  to 
sue  in  a  corporate  character ;  and  they  need 
not  prove  it.  Ma$$,  Supreme  Ct,  1804,  Pro- 
prietors of  Monumoi  Great  Beach  «.  Rogers, 
1  Mass.  159 ;  JV.  K  Superior  Ct,  1838,  School 
District  Ko.  1,  in  Orange  «.  Blaisdell,  ^N.H. 
197 ;  1834,  Proprietors  of  Concord  v.  Mcln- 
tire,  Id.  527;  Ky.  Ct.  of  Appeals,  1828,  Tay- 
lor V.  Bank  of  Dlinois,  7  Monr.  576 ;  Ohio  Su- 
preme Ct.  1831,  Methodist  Episcopal  Church 
of  Cincinnati «.  Wood,.5  Ohio,  286;  Md,  Ct,  of 
Appeal,  1823,  Whittington  v.  Farmers'  Bank 
&c  5  Hovr.  &  J.  489 ;  U.  S.  Supreme  Ct.  1828, 
Conard  «.  Atlantic  Ins.  Co.  1  Pet,  386,  450; 
1830,  Boc.  for  Propagation  of  the  Gospel  «. 
Pawlet,  4  Id,  480,  500. 

110.  A  defendant,  sued  by  a  corporation, 
and  pleading  the  general  issue,  admits  the 
plaintiffs  capacity  to  sue,  and  cannot  at  the 
same  time  plead  nul  tld  corporation.  Ind. 
Supreme  Ct.  1860,  Jones  v.  Cincinnati  Type 
Foundry  Co.  14  Ind.  89 ;  1861,  Carpenter  v. 
Mercantile  Bank,  17  Id.  258. 

111.  In  an  action  by  a  corporation,  a  plea 
of  the  general  issue  admits  that  the  plaintiff 
is  a  corporation ;  and  therefore  an  objection 
that  the  company  was  not  properly  organized 
is  not  tenable.  Ind.  Supreme  Ct.  1851,  Rails- 
back  9.  Liberty  &  Abington  Turnpike  Co.  2 
Cart.  656.  See,  also,  Penobscot  &c.  R.  R. 
Co.  V.  Dunn,  39  Me.  587. 

112.  If  a  defendant,  sued  by  a  corpora- 
tion, interposes  only  a  general  denial  in  his 
answer  to  the  declaration,  this  operates  as  an 
admission  of  the  plaintiffs  corporate  capa- 
city to  sue.*    Ind,  Supreme  Ct,  1861,  Harri- 

«The  provision  of  S  N.  T.  Rer.  Stat.  403,  %  8,-^hlch  de> 
claxes  that  In  suits  brought  by  a  corporation,  it  shall  not  be 
neoessaiy  to  prove  on  the  trial  the  eziftemse  of  such  oorpo* 
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Bon  «.  Martinsyille  &c.  Co.  Id  Ind.  506 ;  1862, 
Commiflsioners  e.  Brif^ht,  18  Ind.  98. 

118.  Where  the  defendant  pleads  to  the 
merits,  in  a  suit  by  a  corporation,  he  admits 
the  plaintiffs  to  be  a  corporation  capable  of 
sustainingthesnit.*  Jf.  EL  Superior  Ct,  1851, 
School  Districts.  Bragdon,  18  K  K  (8  Fotit) 
507 ;  Cmn,  Supreme  Gt.  1858,  West  Winsted 
Sayings  Bank  «.  Ford,  27  Conn,  282. 

114.  Pleading  specially  to  the  merits  ad- 
mits the  capacity  of  a  corporation  plaintiff 
to  sue.  Pa,  Supreme  Ct,  1888,  Lehigh 
Bridge  Co.  v,  Lehigh  Coal  &  Nav.  Co.  4 

115»  A  plea  of  non-assnmpeit  in  an  action 
against  a  corporation,  admits  the  incorpora- 
tion, but  nothing  mora.  HI,  Supreme  Ct, 
1868,  Gay  «.  Keys,  80 IH  418. 

116.  ExoeptioM  to  the  rule.  In  general,  a 
plea  of  the  general  issue  admits  the  incorpo- 
ration of  the  plaintiff.  The  cases  relied  on  by 
some  decisions  in  support  of  a  general  rule 
to  the  contrdry,  are  exceptional  cases  in 
which  the  plaintiff  was  a/c^rm^  corporation. 
N,  H,  Superior  Ct.  1888,  School  District  «. 
Blaisdell,  ^  N.  H.  197. 

117.  lii  an  action  brought  by  a  corpora- 
tion, a  plea  of  the  general  issue,  is,  in  gen- 
eral, an  admission  that  the  plaintifb  are  a 
corporation  capable  of  sustaining  the  action ; 
and  the  cases  in  which  foreign  corporations 
are  required  to  produce  their  charters,  are 
exceptions  to  the  general  rule.  N.  H.  Supe- 
rior Ct.  1888,  School  District  No.  1  in 
Orange  r.  Blaisdell,  ^  N.  K  197. 

118.  <{aaliflcatloBS.  The  admission  of 
the  plaintiff  ^s  incorporation  implied  from  the 
general  issue,  only  relates  to  the  corporate 
power  of  suing  and  being  sued  at  the  time  of 

ration,  uilcos  the  defendant  shall  bare  pleaded  In  abate- 
ment, or  In  bar,  that  theplaintilT  U  not  a  corporatiol)— waa 
enacted  to  reliere  plainUffli  from  preparing.  In  ev^  case 
of  an  action  by  a  corporation  where  the  general  iasne  was 
pleaded,  to  prove  their  charter.  If  defendant  desired  to 
litigate  that  questloo,  he  was  required  to  plead  the  fact  ex- 
pressly. The  Code  has  not  abolished  that  provision.  TUc- 
ing  $f  140  and  481  together,  it  will  be  seen  that  the  prior 
practice  and  forms  of  pleadings  are  abolished  only  In  a 
qnalifled  manner ;  and  there  is  no  inconsistency  or  repug- 
nancy in  applying  the  provision  referred  to  fnm.  the  Revised 
Statntes  to  actions  under  the  Code.  Tliere  are  the  tame  rea- 
•ona  of  convenience,  for  it  now  as  onder  the  former  sys- 
tem, and  it  does  not  conflict  with  the  Code.  K,  Y,CL  qf 
ApptaUy  1855,  Bank  of  Genesee  «.  Patchln  Bank,  18  il^.  T. 
(8  Jremi.)809. 

*  If  a  party,  by  his  answer  in  chancery,  admlla  the  ex* 
istence  of  a  corporation  by  a  particular  name,  he  cannot  be 
heard  to  deny,  in  said  snit  that  admission.  Tenn,  ^u- 
preme  Ct,  1858,  Llllanl  «.  Porter,  S  Head,  177. 


commendng  the  suit.  Me,  Supreme  GL  1854, 
Freeman  «.  Machias  Water  Power  &c.  Ca  88 
Me.  848. 

119*  If,  in  an  action  ex  eowtradUy  brought 
by  a  foreign  corporation,  the  defimdant 
pleads  the  general  issue,  though  this  admits 
the  capacity  in  which  the  plaintiff  sues,  it 
does  not  admit  the  power  of  the  plaintiff  to 
make  the  contract  declared  on,  proof  of  whidi 
is  still  necessary  to  enable  the  plaintiff  to 
recover.  [Reviewing  conflicting  authorities] 
Conn.  Supreme  Ct,  1841,  Fhenix  Bank  «. 
Curtis,*  14  Conn.  487. 

120.  In  an  action  on  the  case  brought  by 
an  incorporated  steamboat  company  to  re- 
cover damages  for  injuries  done  to  their  boat, 
it  is  not  necessary,  since  it  is  an  incident  to 
all  such  corporations  to  hold  property,  for 
the  plaintiffs  on  the  general  issue  to  prove 
their  power  to  hold  the  property  m  qncstioa, 
especially  against  a  mere  wrong  doer,  claim- 
ing no  title  in  himself  and  setting  up  none 
in  others.  Conn.  Supreme  Ct.  1844,  Kew 
Haven  Steamboat  &e.  Co.  e.  YanderfoOt,  16 
Conn.  420. 

121«  It  may  be  important,  under  the  gen- 
eral ifisae,  to  prove  the  charter,  in  order  to 
show  the  capacity  of  the  corporation  or  the 
effect  of  its  contract  Ky,  Ct.  o^  Appealt, 
1828,  Taylor  v.  Bank  of  Illinois,  7  Monr.  576. 

122.  The  plea  of  the  general  issae  does 
not  admit  that  the  corporation  has  performed 
its  part  of  a  condition,  essential  to  make  the 
contract  on  which  it  is  sued  binding  on  it 
Me.  Supreme  Ct.  1855,  Oldtown  &c  R  R  Ca 
V,  Teazle,  89  Me.  671 ;  Penobscot  &c  R  R 
Co.  V.  Dunn,  Id.  587. 

123»  Where  the  charter  is  a  public  act, 
which  courts  are  bound  to  notice  ex  effkie^  it 
is  not  necessary,  under  the  general  issne,  to 
give  it  in  evidence  to  prove  the  corporation. 
Md.  Ct.  of  AppeaUf  1828,  Whittmgton  t. 
Farmers*  Bank,  5  Ear.  dt  G.  489,  as  explained 
in  Agnew  «.  Bank  of  Qettysbui^,  8  Bar.  4 
G.  478. 

124*  Wheroplaintifbsueasaooiponitioa, 
in  Massachusetts,  and  the  defendant,  on 
pleading  the  general  issue,  gives  notice,  con- 
formably to  the  rule  of  court,  that  he  shall 
deny  thedr  corporate  existence,  they  must 
prove  it,  or  they  cannot  maintain  their  ac- 


*  Compare  New  Hayen  Steamboat  Ac  Co.  •. 
16  Id.  420,  where  this  case  Is  explained  as  net  an  amtwlij 
for  requiring  a  domesUo  oorpcraUon  plalndA  to  pmwe  tkek 
power  to  hold  property. 
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tion.  Mom.  Suprwne  Ot,  1841,  First  TJniyer- 
Baliflt  Soc.  in  Newbuiypbrt  9.  Currier,  8  Mete, 
417. 

125.  Neeessily  of  gpeeial  plea.  If  1^  de- 
fendant would  deny  the  existence  of  a  cor- 
poration plaintiff,  be  must  do  it  by  plea  in 
abatement,  as  pleading  to  the  merits  admits 
the  competency  of  the  plaintifis  to  sue  in  that 
capacity.'^  [1  Mass.  159,  483;  8  Pidc  232.] 
Me.  Supreme  Ct.  1885,  Trustees  &c  in  Dutton 
«.  Kendrick,  12  Me.  (3  Faiff.)  881 ;  1840, 
Savage  Manuf.  Co.  v.  Armstrong,  17  Me.  84 ; 
1849,  Putnan^ee  School  «.  Fisher,  80  Me. 
523 ;  S.  P.  Pa.  Supreme  Ot.  1869,  Rheem  «. 
Naugatuck  Wheel  Co.  83  Pa.  St  858;  N.  T. 
Stipreme  Ct.  1868,  Park  Bank  t.  Tilton,  15 
AUb.  Ft.  884. 

126.  The  non-existence  of  a  body  appa- 
rently contracted  with  in  a  corporate  name, 
and  which  sues  as  a  corporation,  must  be  set 
up  by  a  special  plea  or  answer, — ^a  general 
denial  admits  it.  Such  special  plea  or  an- 
swer is  in  the  nature  of  a  plea  in  abatement 
— dilatory,  and  is  inconsistent  with  the  gene- 
ral denial.  Ind.  Supreme  Ct.  1860,  Jones  9. 
Cincinnati  Type  Foundry  Co.  14  Ind.  89 ; 
Hardy  «.  Merriweather,  Id.  203 ;  Hubbard  v. 
Chappel,  Id.  601. 

127.  A  defendant  corporation  in  a  book 
account  action,  to  deny  its  alleged  corporate 
existence,  must  raise  the  question  by  plea,  be- 
fore judgment  to  account  is  rendered.  Vt. 
Supreme  Ct.  1864,  Hunneman  «.  Fire  District 
No.  1  in  Jamaica,  87  Vt.  40. 

128.  In  an  actionby  a  corporation  created 
under  a  statute  requiring  the  courts  to  take 
judicial  notice  of  its  existence,  a  denial  of 
its  incorporation  does  not  put  the  plaintiff  to 
proof  thereof  at  the  trial  Ind.  Supreme  Ot. 
1860,  Anderson  v.  Kerns  Draining  Co.  14 
Ind.  199. 

129.  Nal  tie!  oorporati^n.  When  a  plea 
of  nul  tiel  corporation  is  good,  and  when  it 
may  be  stricken  out  as  amounting  to  the 
general  issue,— see  Wert  v.  Crawfordsville  & 
Alamo  Turnpike  Co.  19  Ind.  242. 

180,  That  nul  tiel  corporation  is  a  good 
plea  in  bar  to  an  action  by  an  alleged  cor- 
poration,— seeliahony  v.  State  Bank,  ^Arh. 
(POv,)  620 ;  Hoereth  9.  Franklin  Hill  Co.  80 

lU.  151. 

■■■     ■    ■       -  ■ «■    -  *  ■    ■  . 

^  When  the  OMe  fipraMmtod  npoa  an  agreed  stateineiit  of 
fiEbcta,  wltbOQt  pleadlngB,  the  role  thai  a  plea  to  abatement  ts 
neoeaiary,  is  Inapplicable.  M«,  Supreme  Ot,  1849, 
Boath  Bay  Headov  Dam  Co.  v.  Gray,  80  Me.  517. 


181.  An  answer  by  a  corporation,  in  the 
process  of  garnishment,  can  be  made  only 
under  the  common  seal  of  the  cor^ration, 
by  authority  of  its  ezecutire  officer.  Ala. 
Supreme  Ct.  1848,  Planters'  &  Merchants* 
Bank  of  Mobile  v.  Leavens,  4  Ala.  N.  S.  763. 

182.  A  court  of  equity  may  regard  the 
'statement  of  an  answer  made  by  a  corpora- 
tion, a  defendant  in  the  suit,  the  answer  hav- 
ing been  put  in,  not  upon  oath,  but  under  the 
common  seal  of  the  corporation.  U.  S.  Oirc 
Ct.  {K  J.)  1826,  Haight  v.  Proprietors  of 
Morris  Aqueduct,  4  Waeh.  C.  Ct.  601. 

133.  The  answer  of  a  corporation,  in  or- 
der to  dissolve  an  injunction,  musft  be  sworn 
toby  the  proper  officer;  and  the  mere  affix- 
ing the  corporate  seal  is  not  sufficient.  An 
answer  of  a  corporation,  under  its  corporate 
seal,  without  oath,  has  the  same  force,  as  evi- 
dence, as  the  answer  of  an  individual,  not  un- 
der oath,  would  have  in  like  cases,  and  no 
greater.  Md.  Ot.  of  Appeode^  1859,  Botddin 
V.  Mayor  &c.  of  Baltimore,  15  Md.  18. 

184.  The  answer  of  a  corporation  aggre- 
gate should  be  under  seal,  but  not  under 
oath.  If  a  sworn  answer  is  desired,  some 
managing  officer  should  be  made  a  party, 
who  can  answer  under  oath.  lU,  Supreme  Ct. 
1859,  Supervisors  &c.  9.  Mississippi  &  Wabash 
R.  R.  Co.  21  lU.  838.  But  compare  Oliver  9. 
Chicago  &  Aurora  R.  R.  Co.  17 IH  587. 

185.  Ei^oining  corporations*  In  the  ab- 
sence of  statute  provisions,  a  court  of  equity 
has  no  authority  over  corporations,  for  the 
purpose  of  restraining  their  operations  or 
winding  up  their  concerns ;  although  it  may 
compel  the  officers  to  account  for  a  breach  of 
trust,  exercising  jurisdiction  over  them  per- 
sonally, and  not  over  the  corporation.  CdL 
Supreme  Ct.  1860,  Neall  v.  Hill,  16  Cal  145. 

186*  A  public  company  exceeding  its 
powers  cannot  be  restrained  by  ii\j  unction 
at  the  suit  of  a  co-rival  company,  wMch  does 
not  allege  that  it  has  sustained  some  private 
injury  by  such  excess,  though  the  conduct 
complained  of  may  be  injurious  to  the  public 
interests.  Chaneery^  1862,  Stockport  District 
Waterworks  Co.  f>.  Mayor  &c  of  Manchester, 
9  Jar.  N.  S.  266;  11  Week.  Bep.  156. 

187.  A  statute  conferring  a  franchise  to 
build  a  bridge  and  take  tolls,  provided  that 
it  should  not  be  lawful  for  any  other  person 
to  erect  any  other  bridge  or  keep  any  ferry 
at  the  same  place ;  and  that  any  other  person 
who  should  do  so  should  pay  to  the  donee 
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of  thcL  franchise,  his  heirs,  &c.,  treble  tolls, 
**  to  be  recovered  in  any  suit  or  action  of 
debt  befwe  any  justice  or  justices  of  the 
peace  haying  cognizance  of  the  same.^'  Bdd^ 
that  upon  a  yiolation  of  the  provision  by  a 
corporation,  the  donee  was  not  restricted  to 
an  action  of  debt  before  a  justice,  as  the  of- 
fender being  a  corporation,  no  action  could 
(under  existing  laws)  be  maintained  against 
it  in  a  justice^s  court.  Parties  in  possession 
of  an  exclusive  right  granted  by  statute  are 
entitled  to  an  injunction  to  restrain  infringe- 
ment, although  the  statute  imposes  forfeitures. 
if.  T,  A,  V.  Ohan.  Gt.  1846,  Thompson  «.  N. 
T.  &  Harlem  R.  R.  Co.  8  Sandf.  Ch.  625. 

138.  The  act  of  the  State,  having  author- 
ity, in  granting  a  right  upon  conditions 
which  have  been  complied  with,  is  equivalent 
to  a  determination  at  law,  and  the  right 
need  not  be  established  by  a  trial  at  law,  be- 
fore applying  for  an  injunction.  Me.  Suprems 
Ot  1849,  Moor  «.  Yeazie,  81  Me.  860. 

139.  Equity  will  not  enjoin  a  turnpike 
company  from  taking  the  complainant's  land 
for  their  road,  where  the  only  question  in- 
volved is  the  constitutionality  of  the  act  in- 
corporating the  company,  but  will  leave  the 
party  to  his  remedy  at  law.  if.  J,  CHumoery^ 
1850,  Troth  «.  Troth,  4  HaUt,  Oh,  887. 

140.  —  to  restrahl  interference  with 
gtreams.  Upon  an  application  for  an  in- 
junction to  prevent  a  bleaching  company 
from  polluting  a  stream  which  was  used  by 
the  complainant  for  domestic  purposes, — 
BSdd^  that  the  facts,  that  the  company  were 
notified,  before  establishing  their  mill,  that 
the  complainant  would  permit  no  pollution 
of  the  stream,  and  that  he  opposed  the  in- 
corporation of  the  company,  on  the  ground 
that  the  stream  would  be  injured  for  his  use 
by  the  establishment  of  the  works,  and  that 
consequently  a  proviso  was  inserted  in  the 
company's  charter,  forbidding  them  to  injure 
the  water  on  the  complainant's  land,  did  not 
affect  the  legal  rights  of  the  parties;  but 
they  constituted  a  strong  claim  for  the  exer- 
cise of  the  extraordinary  power  of  a  court 
of  chancery  to  prevent  the  nmsance.  N,  J, 
CJumeery^  1862,  Holsman  «.  Boiling  Spring 
Bleaching  Co.  14  K  J.  Eq.  (1  MeOart)  885. 

141«  A  contract  was  entered  into  between 
a  canal  company  and  the  plaintiff^  the  owner 
of  paper  mills,  as  to  the  mode  of  enjoyment 
of  the  waters  by  which  both  were  supplied. 
The  company  did  acts  in  violation  of  the 


contract.  Meld^  that  it  was  no  answer,  upoa 
a  bill  for  a  perpetual*  injunction,  to  say,  that 
the  acts  proposed  would  not  be  injurious,  or 
even  to  prove  that  they  wero  beneficial  to 
the  plaintiffi ;  and  the  court,  although  no 
evidence  was  given  of  any  actual  damage 
done,  made  a  decree  for  a  perpetual  injuno- 
tion.  BoUs  Ot  1852,  Dickenson  «.  (kand 
Junction  Canal  Co.  19  Bng.  L.  db  Eq.  287; 
15  Bewi.  260. 

142*  Ei^oining  directors*  An  injunction 
against  the  directors  of  a  corporation,  who 
are  charged  with  issuing  illeg^  stock  in  ex- 
cess of  the  actual  capital,  should  not  extend 
beyond  the  transaction  in  question,  and  en- 
join dealings  in  the  geDuine  stock,  unless 
special  necessity  for  such  interference  be 
shown.  N.  F.  Supreme  Ot.  8p.  T.  1868,  Fisk 
«.  Chicago,  Rock  Island  &c  R.  B.  Co.  4  ASk. 
Pr.  N.  8.  878. 

Consult  iNJTTiroTroNs. 

143.  Satisfaction  of  Jad^^ent.  The  prop- 
erty of  a  corporation  may  be  seized  and  sold 
under  execution,  for  the  payment  of  its  debts, 
as  in  the  case  of  an  individual ;  and  a  cor- 
poration is  bound  to  provide  for  its  just 
debts,  whether  the  payment  is  made  by  sale 
of  property  for  that  purpose,  or  with  money 
from  its  vaults.  Md.  Ot.  of  Appeals,  1884, 
Maryland  e.  Bank  of  Maryland,  6  QUI  A  J. 
305.  Comparo  Fox  e.  Reed,  8  Qrant^  Cos.  81. 

144.  After  having  recovered  judgment 
against  a  company  the  creditors*  remedy  to 
enforce  payment  is,  by  execution,  not  by  moA- 
damue.  Q.  B.  1841,  Regina  o.  Victoria  Park 
Co.  1  Q.  B.  289. 

145*  A  railroad  company  has  an  estate  in 
the  land,  and  not  a  mere  easement;  and  tiie 
estate  is  subject  to  sale  under  execution. 
Such  a  condition  results  not  only  fitnn  the 
express  provisions  of  the  charter,  but  from 
the  necessity  of  the  case ;  and  it  ia  not  the 
franchise  which  is  sold,  but  the  properly  and 
estate  of  the  corporation,  y.  O,  Supreme  CL 
1844,  State  c.  Rives,  5  Ired.  297. 

146.  Where  the  statute  of  a  State  provid- 
ed, that  the  State  should  subscribe  for  half 
the  stock,  in  all  incorporated  raUway  and 
turnpike  companies,  and  have  a  lien  upon 
the  property  of  the  company,  to  the  extent 
of  the  money  advanced  by  the  State,  as  a 
corporator,  to  secure  the  payment  of  the 
other  half  of  the  stock,  by  individaal  anb- 
BcnhevSy^Beld,  that  the  property  of  such 
corporation  was  not  liable  on  Jl.  fa.  for  its 
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debts,  till  the  lien  of  the  State  was  extin- 
guished, by  the  payment  of  the  stock.  Tenn, 
Supreme  Ct  1844,  State  v.  Lagrange  A  Mem- 
phis Railroad,  4  Humph,  488. 

147.  Money  in  the  possession  of  a  station 
agent  of  a  railroad  company,  received  from 
the  sale  of  tickets  and  the  collection  of 
freight,  cannot  be  attached  in  his  hands  by 
trastee  process,  in  a  snit  against  the  com- 
pany by  one  of  its  creditors.  Me.  Supreme  Ct. 
1868,  Pettingil  v.  Androscoggin  R.  R  Co.  51 
Me.  870. 

14S»  Taxes  dae  to  a  mmddpal  corpora- 
tion cannot  be  seized  nnder  execution  by  a 
creditor  of  the  corporation.  La,  Supreme  Ot. 
1846,  Egerton  «.  Third  Municipality  of  Kew 
Orleans,  1  La,  Ann,  435. 

149*  Where  the  assets  of  a  corporation 
are,  by  its  charter,  expressly  "pledged  in 
the  first  instance  for  the  payment  of  their 
banking  operations,*'  a  billholder  who  has 
exhausted  judgment  and  execution  against 
the  corporation,  may  file  a  bill  in  equity 
against  a  debtor  of  the  corporation  to  have 
the  debt  applied  to  his  demand.  Qa.  Su- 
preme Ct.  1866,  Van  Dyke  f>.  Besser,  86  Qa, 
178. 

150^  Where  a  member  of  a  corporation, 
whose  members  by  the  terms  of  its  charter 
were  liable  as  general  partners,  having  a 
claim  against  the  corporation,  recovered 
judgment  at  law,  for  the  balance  due  him 
after  the  effects  of  the  corporation  had  been 
exhausted,  against  several  sureties  on  an  in- 
junction bond  given  by  the  corporation  upon 
a  bill  filed  to  restrain  him  from  litigation, — 
Mdd^  that  he,  as  a  member  of  the  corpora- 
tion when  the  debt  was  contracted,  was 
bound  to  contribute  with  the  other  members 
towards  the  payment  of  said  balance,  and 
towards  idemni^ring  those  sureties  who  were 
not  members  of  the  corporation.  S.  C.  Ct,  of 
Appeals,  1866,  Fairow  v.  Bivings,  18  .fi^. 
Eq.  25. 

See  Individual  Liabilitt. 

161*  Under  the  Mass.  statute  of  1851,  c. 
815,  §  1, — ^merely  requiring  a  summons  to  be 
left  with  a  stockholder  of  a  corporation,  be- 
fore his  property  can  be  taken  on  execution 
against  the  coiqwration,  it  is  not  necessary 
to  make  any  change  in  the  writ  or  declara- 
tion, from  the  form  before  adopted  in  a  suit 
against  such  corporation,  although  it  may 
be  desirable  to  adopt  some  change.  Ma$$. 
Supreme  Ct.  1852,  Holyoke  Bank  «.  Qoodman 
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Paper  Alanufactunng  Co.  9  Cu$h.  576.  Com- 
pare, however,  Famumv.  Ballard  vale  Machine 
Shop,  12  Id.  507. 


[Thb  chapter  treaU  of  what  taze*  mij  be  leTied  bj  th« 
sovereign  power  upon  corporatlcms,  in  reepect  of  their 
oorporftta  property ;  and  abo,  of  what  taxes  may  be 
leried  upon  tndlTidiials  in  respect  to  stock  in  corpora* 
tlons,  or  securities  issued  by  them,  so  far  as  these  taxes 
depend  upon  the  nature  of  the  property  taxed,  or  the 
peeollar  rights  or  features  of  eoiporatlons.    The  law  of 

,  remedies  for  the  enforcement  or  coUectioa  of  taxes 
should  be  sought  for  in  works  on  the  law  of  BemediM, 
And  the  power  granted  to  a  corporation  to  impose  taxes 
upon  indiriduals  for  the  benefit  of  the  corporation.  Is 
wader  the  title  of  the  partlealar  kind  or  class,  par- 
ticularly Municipal  CoRPORATioss.] 

L  Thb  fowsb  to  tax. 

IL  PBIKCIFIiES  OF  ASSESflMENT. 

ni.  Exemptions. 

lY.   BtOCX.      SBCUBITIBa. 

I.  The  Power  to  Tax. 

1«  What  Is  a  ^Hax."  An  aflsessment  for  a 
local  improvement  is  not  a  tax  within  a  char- 
ter authorizing  a  municipal  corporation  to 
sell  lands  *'for  taxes  of  any  description." 
[11  Johns.  77;  8  Wend.  268.]  If.  Y.  Sur 
preme  Ct,  1848,  Sharp  v.  Spier,  4  JEPUl,  76 ; 
Sharp  9,  Johnson,  Id.  92. 

2*  The  Legislature  have  power  to  cause  the 
owners  of  real  property  in  a  particular  lo- 
cality to  be  assessed  for  the  expenses  of  a 
public  improvement, — e.  g.  to  assess  prop- 
erty acQacent  to  a  street,  for  the  expense  of 
removing  a  steam  railway  and  substituting  a 
horse  railway.  This  is  not  taking  private 
property  for  public  use,  but  is  an  act  of  taxa- 
tion. [4  Comst.  419 ;  19  N.  T.  116.]  N,  T, 
Supreme  Ct.  1862,  People  v,  Lawrence,  86 
Barb.  177. 

8.  An  assessment  upon  adjoining  land- 
owners by  a  municipal  corporation,  of  the 
expense  of  grading  and  improving  a  street, 
is  not  a  takhig  of  private  property  for  pub- 
lic use  without  due  compensation,  but  is  in 
the  nature  of  a  tax.  N.  T,  Ct.  of  AppeaUy 
1867,  Howell  «.  City  of  BuflGulo,  87  N.  T. 
267. 

4«  An  assessment  for  a  local  improvement 
cannot  be  laid  on  a  lot  or  its  owner,  when 
the  lot  has  received  only  an  iiyuiy  by 
the  work  for  which  the  assessment  was 
levied.  Such  an  assessment  woTdd  not  be  in 
the  nature  of  a  tax,  as  it  is  not  equal  as  to 
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all  persons,  nor  would  it  be  a  taking  of  pri- 
vate property  for  just  compensation  if  the 
assessment  exceeded  the  benefit  conferred. 
Cal  Sfipreme  Ct,  1865,  Creighton  v.  Manson, 
27  Cal.  613. 

5.  Taxes  may  be  laid  on  corporations. 
The  legislature  of  a  State  has  the  power  to 
tax  the  real  property  of  the  dtizens  for  the 
purpose  of  raismg  additional  reyenue,  to  be 
applied  towards  the  payment  of  interest,  and 
the  extinguishment  of  the  debts  of  the  State, 
created  by  internal  improvements ;  and  every 
owner,  whether  a  corporation  or  not,  of  real 
estate.  Is  bound  to  pay  such  part  of  the  State 
tax  as  is  assessed  on  such  estate  for  such 
uses.  Pa,  Supreme  Ct,  1847,  Shitz  «.  Berks 
County,  6  Pa.  St.  80. 

6«  The  franchise  of  a  bank  or  other  cor- 
poration may  be  taxed  by  the  State  which 
granted  it.  N.  Y.  Ct.  of  Appeals,  1867,  Mon- 
roe Savings  Bsnk  v.  City  of  Rochester,  87 
JV.  T.  866. 

7»  That  the  taxing  power  is  incident  to 
the  EHate^s  sovereignty,  which  does  not  lose 
it  by  giving  a  charter  which  is  silent  upon 
the  subject,— 4ee  Bank  of  Pennsylvania  «. 
Conmionwealth,  19  Pa,  St,  144. 

8«  The  mere  fact  of  incorporation  does  not 
exempt  the  body  incorporated  from  taxation. 
And  a  corporation  may  be  taxed  in  its  busi- 
ness and  property,  with  as  much  propriety,  at 
least,  as  may  an  individual,  unless  there  is 
something  in  the  act  by  which  it  is  consti- 
tuted, which  exempts  it  from  this  burden. 
But  where  the  charter  of  a  bank  provides 
that  the  State  shall  be  entitled  to  receive  a 
certain  percentage  on  all  dividends  made  by 
the  bank,  and  does  not  reserve  any  ftirther 
power  to  levy  an  additional  tax,  this  provis- 
ion is  to  be  understood  to  be  a  contract  lim- 
iting the  amount  of  tax  upon  the  dividends, 
and  a  law  which  purports  to  tax  banks  gen- 
erally, without  specifying  such  bank  particu- 
larly, cannot  be  extended  by  construction  to 
operate  upon  this  bank,  but  must  be  so  con- 
strued as  to  exclude  it;  especially,  where  the 
general  law  of  the  State  relating  to  other 
corporations,  expressly  reserves  power  to 
levy  additional  taxes.  Ohio  Supreme  Ct. 
1885,  State  of  Ohio  «.  Conmiercial  Bank  of 
Cincinnati,  7  Ham.  125.  Compare  Cknrdonv. 
The  Appeal  Tax  Court,  8  Erne.  U,  8, 188. 

9«  The  legislature  of  Massachusetts  may, 
tonder  the  provimons  of  the  constitution  of 
the  State  relative  to  the  imposition  of  taxes 


and  excises,  constitutionally  impose  a  tax  on 
the  cajH-tal  stock,  Ac.,  of  a  baiik  previously 
incorporated  by  it,  unless  the  right  has  been 
expr^y  relinquished.  Maee,  Supreme  Ck 
1815,  Portland  Bank  v.  Apthocp,  12  Mam, 
252. 

10.  A  tax  on  the  dividends  ariung  ihmi 
stock  in  the  United  States  Bank,  owned  by 
citizens  of  a  State,  by  whose  aathority  the 
tax  is  assessed,  is  constitutional.  Such  a 
case  does  not  involve  a  direct  and  necessaiy 
conflict  of  powers,  but  one  that  is  merdy 
consequential  and  casual,  if  the  imposition 
is,  in  good  Mth,  a  tax,  and  not  a  peaalty 
under  the  guise  of  a  tax.  S.  C.  Ct,  ef  Ap- 
peaU,  1881,  State  e.  CoUector,  2  Bailey,  654. 

11«  That  a  general  tax  law  for  city  pur- 
poses, applicable  alike  to  all  the  banks  of  a 
great  dty,  is  not  an  act  of  injustico  to  cor- 
porators,— see  Iron  City  Bank  «.  C^ty  of 
Pittsburgh,  87  Pa.  St  840. 

12.  Doable  taxes  not  aUowable.  Corpo- 
rate property  taxed  in  the  hands  of  stock- 
holders, not  hable  to  taxation  in  hands  of 
corporation.  State  of  Missouri «.  Hannibal  & 
St  Joseph  R.  R.  Co.  87  Mo.  265. 

18,  The  stock  of  a  banking  corporation  is 
the  representative  of  its  whole  property ;  and 
when  a  tax  has  been  laid  on  the  stock  In  the 
hands  of  the  shareholders,  the  real  and  per- 
sonal estate  of  the  corporation  becomes  ex- 
empt from  taxation.  To  tax  both  the  real 
and  personal  property,  and  the  capital  stock, 
would  amount  to  a  double  tax.  which  is  ille- 
gal and  unjust.  Md,  Ct,  of  AppeaU^  1847, 
Gordon  v.  Mayor  &c  of  Baltimore,  5  GUlj 
281.  And  see  McCullough  e.  Maiyland,  4 
Wheat.  816. 

14.  The  power  may  be  delegated.  The 
power  to  levy  a  tax  for  local  purposes  may 
be  delegated  by  the  legislature  to  a  munia- 
pal  corporation.  It  is  no  objection  ^o  an  act 
delegating  such  power,  that  it  requires  the 
assent  of  three-fifths  of  the  tax  payers  to  be 
obtained  before  the  tax  is  levied;  and  the 
fact  that  a  railroad,  to  aid  in  the  construc- 
tion of  which  the  tax  is  imposed,  extends 
beyond  the  limits  of  the  city  or  even  of  the 
State,  does  not  render  it  less  local,  or  in  any 
way  a£fect  the  validity  of  the  statute  or  of 
the  tax.  Ala.  Supreme  Ct  1854,  Stein  t. 
Mayor  &c.  of  MobUe,  24wl2a.^  8.  5M.  And 
see  City  of  Carondelet  e.  Picot,  88  ife.  125. 

15.  The  creation  of  corporations  for  mu- 
nicipal purposes  is  within  the  constitntlooal 
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power  of  the  le^slature ;  and  the  power  to 
create  a  municipal  corporation  carcies  with 
it  the  right  to  ^  and  subaequ^tly  to 
change  the  boundaries  by  extension  or  con- 
traction ;  also  to  provide  snch  corporation 
with  a  local  goTcmment,  and  to  clothe  it 
with  the  power  of  taxation  for  local  purposes, 
with  or  without  the  consent  of  those  who 
may  be  affected  theiBby.  Iowa  Bupreme  Ot, 
18M,  Langworthy  «.  City  of  Dubuque,  16 
lowa^  271. 

16.  Its  extent.  While  the  enlargement 
of  the  boundaries  of  a  municipal  corporation, 
whereby  the  property  of  indiyiduals  is 
brought  within  the  corporate  limits  without 
their  consent,  and  subjected  to  taxation  for 
town  purposes,  may  not  be  an  infringement 
of  the  constitution  by  taking  private  proper- 
ty for  public  use ;  it  may  so  operate  by  an 
unreasonable  extc^nsion  of  the  corporate  lim- 
its, in  taking  in  lands  and  territory  not  need- 
ed for  buildings  and  population,  and  taxing 
the  same  for  the  benefit  of  the  territoiy  which 
is  thus  needed  and  occupied.  In  such  cases, 
the  courts  will  not  interfere  with  the  exercise 
of  the  power  to  extend  the  corporate  limits, 
but  they  will  restrain  municipal  taxation, 
whenever  practicable,  in  cases  in  which  it  is 
shown  that  the  proprietor  of  the  property 
taxed  cannot  be  benefited  in  a  municipsQ 
point  of  view.  Iowa  Supreme  Ot,  l^^^loisig' 
worthy  «.  City  of  Dubuque,  16  /otoa,  271 ; 
Fulton  t>.  City  of  Davenport,  17  lovia^  404. 

17.  A  municipal  corporation  has  authori- 
ty to  tax  the  depot  grounds,  buildings,  and 
road-bed  of  a  railroad  corporation  situated 
within  its  limits.  Iowa  Supreme  Ct,  1864, 
City  of  Davenfprt  v.  Mississippi  &  Missouri 
R.  K.  Co.  16  Iowa,  848 ;  Dubuque  &  Sioux 
City  R  R,  Co.  v.  City  of  Dubuque,  17  loway 
120. 

18*  A  municipal  corporation  has  no  power 
to  levy  taxes  for  municipal  purposes  upon  the 
rolling  stock  of  a  railroad  corporation,  which 
has  its  principal  place  of  business  and  a  por- 
tion of  its  road  within  the  corporate  limits. 
IK 

19,  The  power  given  to  a  municipal  cor- 
poration "  to  assess,  levy  and  collect  taxes  on 
such  real  and  personal  estate  as  they  may 
designate,'^  does  not  embrace  money,  debts, 
and  choses  in  action  belonging  to  the  inhab- 
itants of  the  city.  [14  B.  Monr.  648 ;  2 
Mete.  (Ky.)  228.]  JTy.  Ct  o/Appeahy  1866, 
City  of  Louisville  v  Hennin2r,  1  Btuh^  881, 


20,  Power  given  to  a  municipal  corpora" 
tion  to  levy  and  collect  a  tax  does  not  imply 
power  to  sell  the  land  for  non-payment.  And 
if  the  tax  be  declared  by  law  a  lien  on  the 
land,  although  the  corporation  might  enforce 
it  in  equity,  if  they  assume  to  sell  for  non- 
payment, the  purchaser  cannot  enforce  the 
lien.  The  power  is  not  one  which  can  be 
delegated  by  assignment  either  express  or 
implied.  Iowa  Supreme  Ot.  1867,  Mclnemy 
0.  Reed,  23  Iowa,  410. 

21  •  The  power  to  levy  special  assessments, 
distinguished  from  the  power  to  levy  gene- 
ral taxes  for  corporation  purposes.  City  of 
Fairfield  «.  Ratclifi;  20  Iowa,  896. 

Consult  MUNIOIPAIi  CORPOBATIOKS. 

22.  Corporations  e^ibraced  in  tax  laws. 

The  word  "persons,'*  in  tax  laws,  presump- 
tively includes  corporations.    Ky.  Ot.  o/Ap 
peals,  1866,  Louisville  &  Nashville  R.  R.  Co. . 
V,  Commonwealth,  1  Bush,  250. 

28.  A  statute  providing  for  the  taxation 
of  all  personal  property  of  the  inhabitants  of 
the  State, — Hisld,  to  embrace  corporations ; 
as  well  such  as  hold  for  charitable  trusts,  as 
for  the  benefit  of  the  members.  3£e.  Supreme 
Ot.  1854,  Inhabitants  of  Baldwin  v.  Trustees 
of  Ministerial  Fund,  87  Me.  869. 

24.  An  act  which  subjects  to  taxation  "all 
(non-resident)  persons  and  associations  doing 
business  in  the  State,''  is  comprehensive 
enough  in  its  language  to  embrace  foreign 
insurance  companies.  I^.  T.  Oto/Appeah, 
1864,  British  Commercial  Life  Ins.  Co.  v.  Com- 
missioners of  Taxes  of  N.  T.  1  Keyee,  808. 

25.  A  bank,  as  to  its  capital  stock,  is  not 
an  "  inhabitant "  of  any  county,  and  there- 
fore the  capital  is  not  to  be  taxed  for  ^county 
purposes,  under  the  Ga.  statute  of  1821,  au- 
thorizing the  inferior  courts  of  the  State  to 
levy  taxes  for  county  purposes  upon  the  in- 
habitants of  such  counties.  Oa.  Supreme  Ot. 
1850,  Cherokee  Ins.  &  Banking  Co.  9.  Jus- 
tices of  Whitfield  Co.  28  Ga.  121. 

24l«  A  tax  upon  railroad  corporations  does 
not  apply  to  a  State  which  owns  and  mana- 
ges a  railroad,  applying  its  income  to  reve- 
nue purposes.  A  State  is  not  a  "corpora- 
tion," within  the  tax  laws.  Ga.  Supreme  Ot. 
1866,  State  v.  Atkms,  85  Ga.  815. 

II.  Peinciples  of  Asbessment 

27.  Place  of  assessment.  Personal  prop- 
erty is  taxable  to  the  owner  in  the  place 
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where  he  resides,  and  land,  always  in  the  place 
where  it  is  situated.  In  the  case  of  corpora- 
tions which  deal  in  money  and  securities, 
like  banks,  the  stockholders  are  the  benefi- 
cial owners  of  all  the  corporate  property,  and 
are  taxed  for  it  in  the  places  where  they  re- 
side ;  consequently  the  personal  property,  of 
such  corporations  is  not  liable  to  another  tax, 
assessed  on  the  corporation  in  the  town,  where 
it  is  established  and  has  its  principal  place  of 
business.  ilT.  J?.  Supreme  Ct.  1866,  Nashua 
Sayings  Bank  v.  City  of  Nashua,  46  ilT.  J9! 
389. 

2S«  Hence,  if  a  savings  bank  own  stock  in 
another  corporation,  the  bank  is  not  taxable 
for  the  stock  in  the  place  where  the  bank  is 
situated.    Ih, 

29«  A  statutory  requirement  that  the  an- 
nual report  of  a  corporation  shall  be  filed 
in  ^'  the  place  where  the  business  of  the  cor- 
poration is  carried  on,"  refers,  not  to  the  lo- 
cality where  the  operations  of  the  company 
masybe  carried  on  at  the  time,  but  to  the 
place  designated  in  the  certificate  of  incor- 
poration. JV.  F.  Superior  Ct.  1865,  McHarg 
V.  Eastman,  4  Bob.  635. 

80.  The  place  named  in  the  certificate  of 
incorporation,  of  a  manufacturing  corporation 
organized  under  the  general  act,  as  the  place 
where  the  operations  of  the  company  are  to 
be  carried  on,  and  where  its  manufactory  is 
situated,  determines  the  location  of  the  cor- 
poration in  respect  to  its  liability  to  taxation. 
It  makes  no  difference  that  a  treasurer's  office 
is  kept,  and  the  financial  operations  of  the 
company  are  chiefiy  managed  at  another 
place,  jr.  r.  Ct.  of  Appeals^  1860,  Oswego 
Starch  Factory  d.  DoUoway,  21  If.  Y.  449 

81.  A  general  act  for  the  incorporation  of 
companies  to  navi  .^ato  the  lakes  and  rivers, 
(N.  Y.  Laws  of  1854,  ch.  282,)  required  the 
certificate  of  incorporation  to  designate  the 
place  in  which  "  the  principal  office  for  man- 
aging the  business'^  of  the  company  is  to  be 

.  situated.  The  plaintifis  were  a  corporation, 
organized  under  that  statute,  and  their  cer- 
tificate stated  the  principal  office  to  be  in  the 
village  of  T. ;  but  nearly  all  their  business 
was  transacted  in  the  city  of  Buffalo,  where 
they  had  an  office  employing  many  more 
agents,  and  where  a  much  larger  portion  of 
their  moneys  was  actually  received  and  dis- 
bursed, and  where  their  principal  officers  re- 
sided during  the  business  season.  Eeldy  that 
the  certificate  was,  nevertheless,  conclusive, 


and  the  company  was  to  be  taxed,  not  in 
Buffalo,  but  in  the  village  of  T.  The  object 
of  such  a  provision  is  to  produce  certain^  in 
the  matter  of  location,  and  it  does  not  re- 
quire that  the  principal  business  be  done  at 
the  principal  office.  Kor  is  it  any  objectioa 
that  the  designation  was  made  for  the  veiy 
purpose  of  avoiding  taxation  in  the  place 
where  the  principal  business  was  to  be  done. 
y.  Y.  Ct.  of  AppeaiUy  1859,  Western  Trans- 
portation Co.  «.  Scheu,  19  ISf.  F.  40& 

82.  Where  it  appeared  that  a  railroad 
company  had  its  principal  office  in  a  paitio- 
ular  city,  where  its  financial  and  other  affidrs 
were  managed,  and  its  transfer  and  account 
books  were  kept ;  that  the  meetings  of  the 
directors  were  held  there ;  that  the  machine 
shops,  in  which  the  rolling  stock  was  repair- 
ed, were  there  situated ;  that  the  rolling 
stock,  when  not  in  actual  use,  was  kept  there ; 
that  the  clerk  and  treasurer  resided  th«« ; 
and  that  the  president,  thou^  resident  else- 
where, was  usually  there  attending  to  the 
business  of  the  company, — Heid^  that  the  cor- 
poration must  be  considered,  for  the  purposes 
of  taxation,  as  having  its  residence  or  domi- 
cil  in  such  city,  and  that  its  rolling  stock, 
though  in  daily  use  upon  the  road,  and  ab- 
sent from  the  city  the  greater  part  of  the 
time,  should  be  deemed  to  belong  thefe,  and 
was  liable  to  taxation  by  the  municipal  au- 
thorities. [10  Wend.  186 ;  17  How.  U.  a 
596;  14  ni.  168;  19  III.  160;  12  GaL  184.] 
Ya,  Ct.  of  AppedU,  1867,  Onuige  &  Alexan- 
dria R  R  Co.  9.  City  Council  of  Alexan- 
dria, 17  OraU.  176. 

Compare  Place  of  bushtsss. 

83«  Stocks  owned  by  a  foreign  insurance 
company,  doing  business  through  agents  in 
the  State  of  New  York,  and  deposited,  as  re- 
quired by  law,  with  the  comptroller  of  the 
State,  at  the  Capitol,  are  properly  to  be  as- 
sessed for  taxes,  at  the  place  where  the  com- 
pany have  their  principal  office  or  place  of 
business  within  the  State,  y.  Y.  Ct.  ofAp- 
peahj  1864,  Britbh  Commercial  Life  Ins.  Co. 
9.  Commissioners  of  Taxes,  18  Abb.  IV.  118 ; 
28  mno.  Pr.  41 ;  31  K.  Y.  82. 

84.  Bank  stock  belonging  to  a  corporation 
haying  no  local  limits,  but  required  by  its 
charter  to  keep  its  office  in  the  town  of  H.  is 
not  taxable  in  the  town  of  H.  within  the 
meaning  of  the  statute  of  Connecticut,  pro- 
viding for  the  collection  of  taxes.    Conn.  Su- 
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prems  OU  1819,  Haitford  Fire  Ing.  Co.  «.  In- 
habitants of  Town  of  Hartford,  8  Conn,  15. 

85.  The  residence  of  an  individual  bank- 
er,* doing  business  under  the  general  bank- 
ing law,  is,  for  the  purposes  of  the  taxation 
of  his  banking  capital,  in  the  town  or  ward 
specified  as  the  location  of  his  banking  office, 
in  the  certificate  required  by  the  statute; 
and  such  certificate  not  being  in  evidence, 
the  actual  location  of  his  banking  house  is 
to  be  assumed  to  be  that  mentioned  in  the 
certificate.  N.  T,  Supreme  Ct,  1864,Metcalf 
«•  Messenger,  46  Barb.  825. 

86«  Assessment  upon  eapital  stock.  That 
a  statute  imposing  a  tax  upon  the  "  stock  " 
of  a  corporation,  means  upon  its  tangible 
property,  and  not  upon  its  shares, — see  Audi- 
tor &c.  9.  New  Albany  &c  R.  R  Co.  11  Ind. 
570. 

87.  A  statute  declaring  money  or  stock 
corporations,  deriving  any  income  or  profit 
&om  their  capital,  liable  to  taxation  upon 
their  capital,— ^«^  to  mean  not  net  profits 
but  any  income,  even  if  less  than  the  ex- 
}>enses.  K  T,  Supreme  Gt,  1886,  People  v. 
Supervisors  of  N.  T.  18  Wend.  605. 

88.  Under  the  New  Jersey  supplement  to 
the  tax  laws,  approved  March  28,  1862 
(Laws  of  1862,  p.  844,  §  8),— which  provides 
that  private  corporations  shall  be  assessed 
and  taxed  at  the  full  amount  of  their  capital 
stock  paid  in, — ^private  corporations  are  to  be 
assessed  on  the  full  amount  of  their  capital 
stock  paid  in,  without  deduction  for  losses, 
and  not  according  to  the  market  value  of  the 
stock  at  the  time  of  the  assessment  2f.  J. 
Ot,  of  Errors^  1864,  Budderow  v.  State,  81 
K  J.  Law,  (2  Vroom,)  512. 

89.  A  general  law  of  Massachusetts  re- 
quired corporations  organized  in  that  State 
to  pay  to  the  State  treasurer,  a  tax  upon  the 
excess  of  the  market  value  of  all  their  capi- 
tal stock  over  the  value  of  their  real  estate 
and  machinery  taxable  in  the  city  or  town 
where  they  were  situated.  Hddy  that  this 
tax  was  legal,  and  the  fact  that  a  portion  of 
the  personal  property  of  the  corporation  was 
in  bonds  of  the  United  States,  which  were 

*  An  iadltrldnal  bftaker,  doing  businesf  under  the  general 
banking  laws  of  New  York,  irbo  has  assumed  a  special  name 
b/  which  his  business  as  banker  is  characterised  and  known, 
may  be  assessed  by  that  name,  and  the  warrant  for  the  col- 
lection of  the  tax,  issued  agilnst  such  name,  may  be  levied 
npon  the  money  or  property  used  In  the  business  of  such 
banker.  K.  Y.  Supreme  OL  1856,  Patchin  v.  Bitter,  37 
Jiarb.  81 


exempt  from  taxation,  and  that  a  portion  of 
the  stockholders  resided  out  of  the  State, 
would  not  exempt  the  corporation  from  lia- 
bility  to  pay  the  full  amount  of  the  tax  im- 
posed. Ma8$.  Supreme  Ct.  1866,  Common- 
wealth V.  Hamilton  Manuf.  Co.  12  AUen,  298. 

40.  In  assessing  taxes  upon  the  capital 
stock  of  a  corporation,  the  stock  is  to  be  as- 
sessed at  its  actual  value,  whether  this  is 
above  or  below  the  nominal  par  value.  This 
rule  applies  equally,  whether  or  not  the  cor- 
poration is  possessed  of  a  reserved  fund.  So 
Jieldy  where  a  corporation  had  no  reserved 
^nd,  but  its  stock  was  shown  to  be  worth  a 
premium  of  seventy  per  cent,  by  reason  of 
its  ability  to  realize  large  annual  profits.  JST. 
Y,  Ct,  o/AppealSy  1860,  Oswego  Starch  Fac- 
tory V,  Dolloway,  21  HT,  T,  449. 

41.  Surplus.  In  a  case  where  a  surplus  ex- 
ists, which  must  be  included  in  the  amount 
of  the  assessment,  its  amount  should  be  de- 
ducted fh>m  the  sum  at  which  the  stock 
would  be  estimated  if  the  surplus  was  con- 
sidered as  embraced  in  the  valuation.    lb. 

42.  Assets  invested.  Although  stocks  of 
the  United  States  are  not  taxable,  a  domes- 
tic corporation,  whose  capital  stock  is  tax- 
able under  the  statutes  of  the  State  of  New 
York,  is  not  exempted  from  paying  tax  on  a 
part  of  such  capital,  because  it  has  invested 
such  part  in  United  States  stocks.  It  is  the 
corporate  stock,  and  not  the  investment, 
which  is  taxed.  N,  T.  Supremd  Ct,  1860, 
People  e.  Commissioners  of  Taxes,  82  Barb, 
509 ;  20  How.  Pr.  182. 

48.  A  foreign  corporation,  doing  business 
in  New  York,  is  liable  to  taxation  on  money 
invested  by  them  in  securities  (other  than 
United  States  stocks)  which  are  deposited 
with  the  comptroller  of  the  State,  as  a  con- 
dition of  their  being  allowed  to  do  business 
as  an  insurance  company  there,  as  prescribed 
by  the  act  of  1858  (N.  Y.  Laws  of  1858,  898, 
ch.  468,  §  15) ;  for  it  is  money  invested  in 
their  business,  within  the  meaning  of  the  act 
of  1855  (N.  Y.  Laws  of  1855,  44,  ch.  87,  §  1). 
If,  T,  Ct.  of  Appeals,  1864,  British  Commer- 
cial Life  Insurance  Co.  v.  Commissioners  of 
Taxes,  18  Abb.  Pr.  118;  28  Eato.  Pr.  41 ;  81 
JT,  r,  82. 

44.  Dividends.  A  bank  chartered  under 
an  act,  which  prescribes  the  payment  of  a 
certain  tax  on  dividends  declared,  is  subject 
to  a  subsequent  general  law  which  increases 
the  rate  of  taxation,  although  its  charter  had 
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not  then  expired ;  and  such  statute  is  consti- 
tutional.* Pa,  Supreme  Ct.  1849,  Common- 
wealth «.  Easton  Bank,  10  Pa,  St,  442. 

45.  Where  the  capital  of  a  corporation  is 
increased  out  of  its  profits,  and  the  increase 
added  to  the  stock  of  the  shareholders,  under 
whatever  form,  such  increase  is  liable  to  tax 
as  dividends.  Pa,  Supreme  Ct.  1867,  Lehigh 
Crane  Iron  Co.  v.  Commonwealth,  55  Pa,  St, 
448. 

46«  The  profits  of  a  banking  corporation, 
when  separated  from  the  general  stock  and 
applied  to  the  pa3rment  of  the  capital  stock 
of  the  bank  belonging  to  the  stockholders, 
are  a  dividend,  and  become  subject  to  a  tax 
imposed  upon  profits.  Ohio  Supreme  Ct, 
1841,  State  t.  Farmers*  Bank  of  Canton,  11 
Ohio,  94. 

47.  Where  a  railroad  company  were  re- 
quired by  charter  to  pay  to  a  municipal  cor- 
poration a  tax  on  the  excess  of  dividends 
above  a  certain  per  cent  per  eainum, — Hdd, 
that  the  basis  on  which  the  estimate  of  tax 
was  to  be  made,  was  the  capital  actually 
paid,  and  not  the  cost  of  the  road,  nor  its 
authorized  capital.  Pa,  Supreme  Ct,  1866, 
Second  &c.  Railway  Co.  9,  City  of  Philadel- 
phia, 61  Pa,  Si,  465. 

48.  The  charter  of  a  railway  company 
provided  that  six  per  cent  on  the  dividends 
declared  by  the  company  should  be  paid  to  a 
municipal  corporation,  whenever  such  divi- 
dends should  exceed  six  percent  per  ainnum, 
EJdd^  that  the  rate  of  dividends  should  be  esti- 
mated on  the  amount  of  capital  actually 
paid  in,  as  distinguished  from  the  author- 
ized capital,  and  that  the  payment  to  the 
city  should  be  calculated  on  the  whole  divi- 
dend, not  merely  on  the  excess  over  six  per 
cent  Pa,  Supreme  Ct,  1866,  Philadelphia  «. 
Philadelphia  &c.  Bailway  Co.  52  Pa,  St, 
177. 

49.  A  supplemental  act  provided  that 
such  part  of  the  charter  as  related  to  taxes 
on  dividends,  should  be  so  construed  as  to 
apply  to  the  authorized  capital  of  the  corpo- 
ation.  Seldy  that  this  provision  was  pro- 
spective in  its  intention,  and  did  not  reach 
the  sums  actually  due  to  the  city  before  its 
passage.    lb, 

*  In  BOMachiueita,  doniMtic  ooiporatloM  oannot  be  n- 
qolred  by  stetote.  to  reserve  and  pay  into  the  treasury  of  the 
State,  a  certain  portion  of  all  dividends  declared  by  them  on 
shares  of  non-resident  owners.  M€U8.  tSurprem$  Ck  1866, 
Olivers.  Washington  Mills,  11  Allen,  2K^ 


50.  Collatend  securities.  A  coipantiaB 
cannot  legally  be  taxed  for  stocks  plodgwl  to 
it  as  collateral  security  for  a  debt ;  for,  al- 
though the  corporation  has  a  spedal  pn^ 
erty  in  the  shares  pledged,  the  debtor  is  never- 
theless the  owner.  Maee,  Stqfreme  Ct.  1845, 
Waltham  Bank  v.  Inhabitants  of  Waltham, 
10  MeU,  384. 

51.  Assessment  of  banks  graieraDy.  Un- 
der the  Rhode  Island  tax  law  of  1855,  banks 
of  discoimt,  deposit,  and  circulation,  though 
taxable  for  their  real  estate,  are  not  liable  to 
be  taxed  for  their  persooal  property;  all 
their  property  of  this  latter  character  being 
deemed  to  be  Represented  by  the  shaics  of 
their  capital  stock,  which  are  required  by 
the  act  to  be  taxed  to  their  stockholderB  in 
the  towns  where  they  reside ;  and  there  be> 
Ing  nothing  in  the  act  to  warrant  doable  tax- 
ation of  it  B,  1,  Supreme  Ct,  1857,  Ameri- 
can Bank  v,  Mumford,  4  .BL  J.  478 ;  Provi- 
dence Institution  for  Savings  v,  Gardiner,  li. 
484. 

52*  A  clause  in  the  charter  of  a  bank  pro- 
vided that  a  "  tax  of  one  per  cent  per  an- 
num" should  be  levied  on  all  stock  holden  in 
the  bank,  except  on  stock  holden  by  tiie 
State,"  which  should  be  *^  paid  to  the  treaa- 
urer  of  the  State  by  the  president  or  cashier 
of  the  bank,"  &c.  Heldy  that  the  tax  was 
payable  out  of  the  conunon  funds  of  the 
bank,  instead  of  the  shares  of  the  profits  be- 
longing to  the  holders  of  the  stock,  or  their 
separate  estates.  N.  C.  Supreme  Ct,  1885,  At- 
torney General  9.  Bank  of  Newbem,  1  JM^. 
d  Bat,  Eq.  216 ;  Attorney  General  «.  Bank 
of  Cape  Fear,  Id,  227. 

58.  Under  the  Kew  Jersey  act  of  Kov.  8, 
1810,  providing  for  the  taxation  of  bank 
stock,  although  the  capital  of  the  bank  may 
have  been  diminished  by  losses,  yet  the  tax 
must  be  paid  on  the  whole  amount  of  the 
capital  stock  subscribed  and  paid  in;  and 
neither  the  treasurer  nor  the  court  can  look 
into  the  losses  of  the  bank  and  make  allow- 
ances proportioned  to  the  tax  to  be  paid. 
But  where  the  legislature  reduces  the  shares 
of  the  stock  to  two-fifths,  it  is  in  effect  de- 
claring, that  the  capital  is  reduced  two-fifths, 
and  the  bank  ia  only  subject  to  pay  tax  npon 
the  remaining  three-fifths.  N.  J,  Bnprems  Ct, 
1822,  Gordon  e.  New  Brunswick  Bank,  1 
SaUt.  100. 

54.  Under  the  Ohio  tax  law  of  April  13, 
1852,  banks  or  bankers  are  not  entitled  to 
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deduct  from  tbe  groea  amonnt  of  their 
moneys  and  credits,  including  those  apper- 
taining to  their  business,  the  amount  of  de- 
X>osits  held  by  them  for  depositors,  unless 
specially  made.  Ohio  Supreme  Ot.  1858,  Ellis 
V.  Linck,  8  Ohio  St.  66. 

55.  Under  the  Ohio  statute  of  1852,  all  the 
assets  of  a  bank,  including  specie  and  bal- 
ances in  other  banks,  must,  if  employed  in 
any  way  whereby  the  bank  obtains  or  re- 
serves a  per  cent,  premium,  or  profit,  or  a 
consideration,  be  averaged  for  taxation*  But 
specie  unemployed,  not  on  hand  for  sale,  and 
from  which  the  bank  derives  no  profit,  &c. 
and  balances  due  from  other  banks,  on  which 
no  interest,  profit  or  consideration  is  reserved 
or  received,  need  not  be  returned.  Ohio  Su- 
preme Ct.  1856,  Stark  Bank  v.  McGregor,  6 

Ohio  St,  45. 

56.  The  real  estate  of  a  bank  including 
its  banking  house,  is  liable  to  taxation  in  the 
town  where  such  estate  lies.  Mass,  Supreme 
Ct.  1848,  Tremont  Bank  t».  City  of  Boston,  1 
Oush,  142. 

57.  So  far  as  the  capital  of  a  bank  con- 
sists  of  bonds  of  the  United  States,  it  is  not 
subject  to  taxation  under  the  laws  of  a  State. 
Ind.  Supreme  Ct,  1864,  Whitney  t>.  City  of 
Madison,  28  Ind,  881.  And  see  People  v. 
Bradley,  89  III,  130. 

58.  That,  on  settlement  of  afifairs  of  an  in- 
solvent bank,  in  Massachusetts,  a  tax  due 
the  State  from  the  bank  may  be  set  ofif  against 
a  loan  due  the  bank  from  the  State, — see 
Commonwealth  f>.  Phoenix  Bank,  11  Mete. 
120. 

59«  What  depofdts  by  public  officers  can 
be  so  set  of^ — see  lb. 

60.  —  of  national  banks.  "Nothing  in  this 
act"  (the  act  to  provide  a  national  currency,  Ac.) 
**  shall  be  constraed  to  prevent  all  the  shares  in 
any  of  the  said  associations,  held  by  any  person 
or  body  corporate,  from  being  included  m  the 
valuation  of  the  personal  property  of  such  per- 
son or  corporation,  in  the  assessment  of  taxes, 
imposed  bv  or  under  State  authority  at  tbe  place 
where  such  bank*  is  located,  and  not  elsewnere, 
but  not  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  In  the  hands  of  indiviaual 
citdzena  of  such  State.  Provided  farther,  that  the 
tax  so  imposed,  under  the  laws  of  any  State,  upon 
the  shares  of  any  of  the  associations  authorized 
by  this  act,  shall  not  exceed  the  rate  imposed 
upon  the  shares  in  any  of  the  banks  organised 
under  authority  of  the  State  where  such  associa- 
tion is  located.  Provided  also,  that  nothiag  in 
this  act  shall  exempt  the  real  estate  of  associa- 
tions,  from  either  State,  countv  or  municipal  taxes, 
to  the  same  extent,  accordmg  to  its  value,  as 


other  real  estate  is  taxed."    Act  of  Congress  of 
June  8,  1864,  §  41 ;  14  U.  8.  Stat,  at  L.  112. 

61.  A  State  has  power  to  tax  shares  in  the 
national  banks  therein  located,  subject  to  the 
limitations,  that  such  tax  shall  not  exceed 
the  rate  imposed  upon  other  "moneyed  ca- 
pital "  in  the  hands  of  individuals,  or  that 
imposed  upon  shares  in  the  State  banks,  as 
provided  in  the  Act  of  Congress  of  June  8, 
1864.  Ohio  Supreme  Ct.  1866,  Frazer  «.  Sieb- 
em,  16  OMo  St.  614;  6  Am.  Law  Beg.  JV:  S. 
475. 

03 •  But  such  a  tax  is  valid  only  when  laid 
in  strict  conformity  to  the  provisions  of  the 
laws  of  Congress  upon  the  subject  ii^;  S.  P. 
K  J,  Supreme  Ct,  1866,  State  v.  Haight,  81 
JV,  J.  Law  (2  Vroom,)  399 ;  State  v.  Hart,  Id. 
484 ;  F^.  Supreme  Ct,  1867,  Markoe  e.  Hart- 
ranfl,  6  Am.  Law  Beg.  K  S.  487 ;  Ind,  Sw- 
preme  Ct.  1867,  Wright  v.  Stilz,  6  Am.  Law 
Beg.  If.  S.  471. 

63.  The  New  York  statute  of  March  9, 
1865, — ^which  enacts  that  shares  in  national 
banking  associations  shall  be  liable  to  taxa- 
tion in  the  place  where  such  associations  are 
located,  and  not  elsewhere,  but  which  does 
not  provide  that  the  assessment  so  levied 
shall  not  exceed  the  rate  imposed  upon  the 
shares  of  banks  organized  under  the  author- 
ity of  the  State,  is  inconsistent  with  the 
National  Currency  Act  of  June  8,  1864,  and 
is  void ;  no  tax  having  been  laid,  under  the 
legislation  of  the  State,  on  shares  in  its  banks. 
It  is  otherwise  with  the  capital  of  such 
banks.  U,  S,  Supreme  Ct.  1865,  Van  Alien 
V.  The  Assessors,  8  Wall.  573.  See  also. 
People  of  New  York  v.  Commissioneni  of 
Taxes,  2  Blaek,  620;  Hubbard  v.  Board  of 
Supervisors  of  Johnson  County,  28  Iou)a, 
130;  City  of  Pittsburgh  v.  First  National 
Bank  of  Pittsburgh,  56  Pa.  St.  45. 

64.  The  statute  of  Ohio  of  April  2,  1865, 
taxing  shares  in  national  banks,  imposes  a 
higher  rate  of  taxation  on  such  shares  than 
on  the  shares  of  banks  authorized  by  the 
State,  and  is  therefore  unconstitutionaL  * 
Ohio  Supreme  Ct.  1866,  Frazer  v.  Siebem,  16 

Ohio  St.  614 ;  6  Am.  Law  Beg.  If.  S.  475. 

65.  A  State  law  directing  the  cashiers  of 
all  banks,  national  or  State,  to  collect  annually 

*  Where  such  tax  upon  shares  ia  nattooal  bonka  exceeds 
the  rate  of  that  Imposed  igwn  the  banks  of  the  State,  Its 
ooUeotion  will  be  ecOo^ned  only  upon  payment  of  a  som 
that  shall  be  a  pro  rata  equivalent  for  the  tax  on  State 
banks.  Fraser  «.  Biebem,  8  OMo  8L  614;  6  Am.  Law 
Jieff.  jV:  &  475. 
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from  every  stockholder  a  tax  of  one  per  cent, 
on  the  par  value  of  the  stock  held  by  him,  and 
pay  the  same  into  the  State  treasmy,  does 
not  conform,  in  the  mode  of  taxation,  with 
the  requirements  of  the  National  Bank  Act 
of  June,  1864,  and  is  therefore  void.  Pa,  Su- 
preme Ct.  1867,  Markoe  «.  Hartranft,  6  Am. 
Law  Beg.  N.  S.  487. 

66.  The  shares  of  banking  assodationB, 
organized  under  the  Act  of  Congress  of  June 
8, 1864, — ^providing  for  a  national  currency, 
are  liable  to  taxation,  in  the  hands  of  share- 
holders, by  the  States,  subject  to  the  limita- 
tions provided  in  the  act,  without  regard  to 
the  fact  that  a  portion  or  the  whole  of  the 
capital  of  such  corporations,  is  invested  in 
national  securities,  declared  by  the  statutes 
creating  them  to  be  '^  exempt  &om  taxation 
by  or  under  State  authority.''  U,  8,  Supreme 
Ct.  1865,  Van  AUen  «.  The  Assessors,  8  WaU. 
678. 

67*  So  far  as  the  shares  of  stock  of  a  na- 
tional bank  represent  the  value  of  its  capital 
tninvested  in  national  securities,  such  shares 
are  not  protected  by  constitutional  barriers 
against  taxation  by  the  local  government, 
and  such  taxation  is  to  be  entirely  regulated 
by  the  laws  of  the  State  imposing  it.  But  to 
the  extent  in  which  United  States  securities 
stand  as  the  capital  or  property  of  such  bank, 
the  shares  of  stock  owned  by  private  persons 
can  be  taxed,  by  State  authority,  only  with 
the  sanction  of  Congress,  and  in  the  mode 
prescribed  by  that  body.  iV.  J.  Supreme  Ct 
1866,  State  «.  Haight,  81  JT.  J.  Law  (2 
Vroom;)  899 ;  State  «.  Hart,  Id.  484. 

68.  The  shares  in  national  banks  subjected 
to  State  taxation,  are  to  be  understood  as  the 
individual  property  or  ekoiee  of  the  stock- 
holders, as  contradistinguished  from  aliquot 
parte  of  the  capital  stock  of  the  association ; 
and,  as  such,  may  be  listed  at  their  fuU 
talus,  without  deduction  for  the  franchise, 
or  for  investments  of  the  capital  or  funds  of 
the  bank  in  untaxable  Inmds,  or  in  real  estate. 
Ohio  Supreme  Ct.  1866,  Frazer  v.  Siebem,  16 
Ohio  St.  614;  6  Am.  Law  Reg.  N.  S.  475. 

69.  The  necessary  equivalent  tax  upon 
shares  in  State  banks,  need  not  be  assessed 
directly  upon  shares  therein,  but  may  be  as- 
sessed upon  the  capital  and  property  of  the 
banks,  provided  that  it  be  a  full  equivalent. 
The  limitation  as  to  other  ^^  moneyed  capital" 
refers  to  the  percentage  of  tax  to  be  levied. 
lb. 


70.  The  word  "  place  "  in  section  41,  of 
the  Act  of  Congress  of  June  8, 1864,— pre- 
scribing that  all  the  shares  in  national  banks 
held  by  individuals  or  corporations,  may  be 
included  in  the  valuation  of  the  persocal 
property  of  such  persons  or  corporations,  in 
the  assessments  made  by  the  State  author- 
ities, at  the  place  where  such  banks  are  locat- 
ed, and  not  elsewhere,  at  the  same  rate  m 
other  pioperty  is  taxed, — ^refers  to  municipal 
localities,  and  applies  to  the  smallest  district 
possessed  of  the  power  of  taxation,  in  which 
the  banking  house  may  be  located.  N.  J.  8th 
preme  Ct.  1866,  State  v.  Haight,  81  .V.  J,  Law 
(3  Vroom,)  899 ;  State  t..  Hart,  Id.  434. 

71.  Under  section  41  of  the  Act  of  Con- 
gress of  June  8,  1864,  all  taxes  assessed 
by  virtue  of  State  law  on  the  shares  of  such 
banks,  must  be  applied  to  the  use  and  benefit 
of  the  city  and  town  in  which  the  same  are 
located,  although  shares  in  such  banks  are 
owned  in  some  other  city  or  town.  Me.  Sih 
preme  Ct.  1867,  Opinion  of  Justices  of  Su- 
preme Court,  58  Me.  594. 

72.  Under  the  general  law  of  Indiana  for 

the  incorporation  of  cities,  the  shares  of  nsr 

tional  banks  cannot  be  taxed  for  municipal 

purposes.    Lid.  Supreme  Ct.  1866,  Craft  ». 

Tuttle,  27   Lid.  832;  S.  P.  1867,  Wright  v. 

StUz,  6  Am.  Law  Beg.  K  8.  471. 

78«  Payment  of  tax,  made  by  national  hak 
in  excess  of  what  is  actually  doe,  may  be  refund- 
ed— how.  Joint  Resolution,  March  2,  1867,  14 
U.  S,  Stat,  at  L.  672. 

74.  Bridge  companies*  In  estimating  the 
YfJue  of  a  toll  bridge  owned  by  an  incorpo- 
rated company,  for  the  purpose  of  assessment, 
the  franchises  of  the  company  or  the  profit 
derived  from  the  tolls  are  not  to  be  consid- 
ered. The  bridge  should  be  estimated  at  a 
full  and  fair  value,  without  reference  to  the 
extent  of  travel  upon  it ;  and  in  this  esti- 
mate may  also  be  considered,  the  value  of  the 
land  occupied  by  the  abutments,  its  location, 
and  other  relative  circumstances  which  reg- 
ulate the  value  of  land  generally.  N.  J.  S^ 
preme  Ct.  1865,  State  e.  Meta,  81  J^  /  Law 
(2  Vroom,)S7S. 

75«  The  property  of  a  bridge  corporation, 
chartered  by  Pennsylvania  and  New  Jeraey, 
is  taxable  under  the  laws  of  Pennsylvania.. 
Pa.  Supreme  Ct.  1848,  Easton  Bridge  e.  North- 
ampton County,  9  Pa.  St,  415. 

76.  Canal  companies.  The  toll  houses  and 
offices  of  a  canal  company,  are  such  a  nec- 
essaiy  incident  of  the  corporation  and  its 
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ftmcdons,  that  they  cannot  be  assessed  and 
taxed,  as  separate  real  estate.  Pa.  Supreme 
Ct.  1845,  Lehigh  Coal  &  Nay.  Co.  «.  North- 
ampton CooDty,  8  WatUS  8.  884. 

77.  A  toll  house  erected  by  an  incorpo- 
rated canal  company,  although  occupied  not 
merely  as  the  collector's  office  but  also  as  his 
family  residence,  forms,  notwithstanding  the 
£ict  of  its  being  his  residence,  a  constituent 
part  of  the  canal  property ;  and,  as  such,  can 
not  be  assessed.  Pa.  Supreme  Ct.  1849, 
Schuylkill  Nay.  Co.  «.  CommissionerB  of 
Berks  County,  11  Pa.  St.  202. 

78«  Under  the  English  statute,  anything 
may  be  taken  into  consideration,  as  connected 
with  the  occupation  of  land,  which  adds  to 
its  value,  and  the  rate  may  be  calculi^ted  ac- 
cording to  that  increased  value.  Thus  a  rate 
expressed  to  be  upon  the  tenement,  land, 
landing-place  and  premises,  and  barges  con- 
nected therewith,  of  a  floating  landing  is 
valid,  although  the  barges  alone  would  not 
be  taxable.  Q.  B.  1862,  Regina  «.  Leith,  1 
EU.AB.  121 :  10  Eng.L.  A  J^.870;  21  Law 
J.  N.  S.  q.  B.  119 ;  16  Jur.  122. 

79.  A  navigation  company,  in  order  to  be 
subjected  to  the  payment  of  rates  or  taxes, 
must  be  occupiers  of  the  land  assessed,  as  by 
locks ;  they  cannot  be  rated  for  land  in  which 
they  have  an  easement  merely,  i.  e. — ^the  bed 
of  a  river  used  for  their  purposes.  [12  East, 
846.]  K.  B.  1829,  Rex  v.  Mersey  &  Irwell 
Kav.  Co.  0  Bam.  oft  (7.  95 ;  Bex  «.  Thomas,  Id. 
114. 

80.  A  statute  empowered  a  navigation 
company  to  take  toll  from  vessels  passing 
through  their  canal,  and  expressly  exempted 
such  toll  from  the  payment  of  all  taxes,  rates, 
&c.  BM^  that  the  land  occupied  by  the 
canal,  there  being  no  other  profits  of  the  com- 
pany, was  exempt  from  levies  for  poor  rates. 
K.  B.  1818,  Bex  «.  Calder  &c.  Navigation  Co. 
1  Bam.  A  Aid.  263. 

81.  CoUeges.  Under  a  statute  exempting 
the  real  property  of  literary,  &c.,  institutions, 
occupied  by  them,  or  their  officers,  for  the  pur- 
poses thereof^  a  house  occupied  by  a  pro- 
fessor in  a  college,  unde^  a  lease  from  the  col- 
lege to  him,  is  not  exempt.  Man.  Supreme 
Ct.  1849,  Pierce  «.  Cambridge,  2  Cuek.  611. 

82.  Ferry  companies.  Boats  owned  by  a 
ferry  company  created  by  the  laws  of  Illinois, 
which  run  between  the  Illinois  and  Miasomi 
flhores,  are  subject  to  taxation  in  the  latter 
Btate  for  municipal  purposes,  if  the  company 


has  an  office  for  the  transaction  of  business 
within  the  limits  of  a  municipal  corporation 
in  that  State.  Mo.  Supreme  Ct.  1867,  City 
of  St.  Louis  t.  Wiggins  Perry  Co.  40  Mo. 
680. 

83.  Gas  companies.  An  incorporated  gas 
company,  whose  capital  is  taxable,  cannot, 
under  the  laws  of  Pennsylvania,  be  taxed  for 
its  works  as  real  estate,  for  State  and  county 
purposes ;  but  the  dwelling  houses  erected 
by  them  for  the  residence  and  accommoda- 
tion of  their  workmen,  are  liable  to  tax- 
ation. Pa.  Supreme  Ct,  1868,  West  Ches- 
ter Q(9iA  Co.  «.  County  of  Chester,  80  Pa.  St. 
282. 

84.  Insnranoe  companies.  Where  a  mu- 
tual insurance  company  is  authorized  to  ac- 
cumulate from  its  profits  a  fund  which  shall 
continue  liable  for  its  losses  during  the  term 
of  its  existence,  and  to  issue  certificates  to 
its  members,  setting  forth  their  interest 
therein,  the  accumulation  becomes  capital, 
and  the  certificates  do  not  represent  a  debt, 
but  the  interest  of  the  members  in  the  capi- 
tal ;  and  the  company  is  liable  to  taxation 
upon  the  capital  so  accumulated.  N.  T.  Ct. 
of  Appeals,  1858,  Sun  Mutual  Ins.  Co.  v. 
Mayor  &c,  of  N.  T.  8  Jf.  Y.  (4  Seld:)  241. 
And  see  Mutual  Ins.  Co.  «.  Jenkins,  2  Lio. 
Laim  Mag.  705. 

85.  Premium  notes  taken  in  advance,  by 
a  mutual  insurance  company  incorporated 
under  the  New  York  act  of  1849,  (the  gen- 
eral act  for  incorporating  insurance  compa- 
nies), are  part  of  its  capital  on  which  the  tax 
is  to  be  assessed.  N.  T.  Superior  Ct.  8p.  T. 
1864,  N.  Y.  City  Ins.  Co.  «.  Mayor  &c.  of  N. 
Y.  12  N.  T.  Leg.  Obs.  280. 

86.  Mutual  fire  insurance  companies  in 
Massachusetts  are  not  liable  to  taxation  for 
personal  estate  invested  in  their  corporate 
names  and  held  by  them  for  the  purposes  of 
their  incorporation.  Maee.  Supreme  Ct.  1861, 
Worcester  Mut.  Fire  Ins.  Co.  v.  Worcester,  7 
Cush.  600. 

87.  A  joint  stock  association^ — Eeld^  to  be 
a  corporation  within  the  meaning  of  laws  re- 
lating to  taxation,  and,  as  such,  liable  to  be 
taxed  on  its  capital,  if.  Y.  Supreme  Ct.  Sp. 
T.  1868,  Sandford  f>.  Supervisors  of  N.  Y.  16 
How.  Pr.  172. 

88.  Mannftustaring  companies.  In  Maa- 
sachusetts,  a  manufacturing  corporation  is 
taxable  forita  real  estate  in  the  town  in  which 
it  is  situated,  notwithstanding  the  individual 
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corporators  are  liable  to  be  taxed  for  their 
several  shares  of  stock  as  personai  estate  in 
the  towns  where  they  reside ;  but  it  is  not 
liable  to  be  assessed  for  its  personal  estate  in 
and  about  the  manufactory.  Jfow.  Supreme 
Ot.  1818,  Salem  Iron  Factory  Co.  «.  Inhabi- 
tants of  Danyers,  10  JfoM.  514. 

S9«  The  real  estate  of  a  manufacturing 
corporation  is  liable  to  be  assessed  for  the 
support  of  public  worship  in  the  parish  where 
it  is  situated,  although  the  members  belong 
to  a  different  religious '  society.  JfoM.  ^- 
preme  Ct,  1820.  Amesbury  Nail  Factory  Co. 
«.  Weed,  17  Maee,  68 ;  1881,  Gk>odell  Manuf. 
Co.  «.  Trask,  11  Pick,  513. 

90.  But  the  personal  stock  in  manufactur- 
ing corporations  is  not  liable  to  be  assessed 
in  the  towns  where  their  manufactories  are  es- 
tablished. Each  indiyidual  stockholder  is 
only  liable  to  be  taxed  for  his  shares  and  per- 
sonal property  in  such  corporation,  in  the 
town  where  he  lives,  and  the  same  is  not  tax- 
able to  the  corporation.  Maes,  Supreme  Ot 
1818,  Salem  Iron  Factory  Co.  «.  Inhabitants 
of  Danvers,  10  Maee,  514 ;  1821,  Amesbuiy 
Woolen  &c.  Manuf.  Co.  9.  Inhabitants  of 
Amesbury,  17  Maee.  461. 

91.  Manu&cturing  corporations  in  Massa- 
chusetts, are  not  taxable  for  their  personal 
property,  except  for  their  machinery.  Such 
property  is  to  be  assessed  to  the  owners  of 
shares  in  the  stock  of  such  corporations. 
Mcus,  Supreme  Gt,  1842,  Boston  &c.  Glass  Co. 
«.  City  of  Boston,  4  Mete,  181. 

92.  The  poll  tax  of  minors  who  aiB  in  the 
service  of  a  manufiEtcturing  corporation,  and 
receiving  salaries,  cannot  legally  be  assessed 
to  such  corporation.  See  Boston  &c.  Glass 
Co.  «.  City  of  Boston,  4  MeU.  181. 

93.  In  Massachusetts,  shares  of  the  capital 
stock  of  a  foreign  manufacturing  corporation, 
if  owned  by  the  citizens  of  the  State,  are  tax- 
able for  their  full  value,  without  a  deduction 
of  the  value  of  the  real  estate  and  machinery 
belonging  to  such  corporation,  to  a  taxation 
of  which  the  corporation  is  subject  at  the 
place  where  it  is  established.  Maes.  Supreme 
Ct.  1866,  Dwight  e.  Mayor  &c  of  City  of 
Boston,  12  AlUn^  816.  And  see  Blackstone 
Manuf.  Co.  «.  Inhabitants  of  Blackstone,  18 
Gray,  488. 

94.  Rules  applicable  to  taxation  of  water 
power  and  mill  power  in  Massachusetts. 
City  of  Lowell «.  County  Commissionera  of 
Middlesex,  6  AUen,  181. 


95.  In  New  Hampshire,  property  in  a  nufi- 
u&cturing  corporation  is  liable  to  be  tued 
in  the  town  where  it  is  situated ;  and  a  taxs- 
tion  of  the  stock  in  such  companies  to  tlie 
owners  of  the  shares  is  illegal  N.  R  Supe- 
rior Ct  1888,  Smith  v.  Bnrley,  9N.R4a&, 

96.  The  merchandise  of  a  manufactming 
corporation  in  Maine,  employed  in  trade  in 
a  store,  is  not  taxable  to  the  corporation,  in 
the  town  where  the  store  is  situated,  but  to 
the  individual  holders  of  the  stock.  Me.  Sih 
preme  Ct  1827,  Gardiner  Cotton  &c  Facto- 
ry t^.  Inhabitants  of  Gardiner,  5  ife  (3 
Oreerd.)  138. 

97.  Railroad  oompaaies.  The  act  of  in- 
corporation of  a  railroad  company,  among 
other  things,  authorized  them  '^toprocme, 
purchase,  and  hold  in  fee  simple,  improTe 
and  use  for  all  purposes  of  business,  to  be 
transacted  on  or  by  means  of  said  railroad, 
lands,  or  other  real  estate,  and  to  manage 
and  dispose  thereof  as  they  may  see  fit  ;'^  and 
provided  that  the  capital  stock  be  divided 
into  shares,  to  be  holden  and  considered  «i 
penefuU  estate.  Eeldy  that  the  real  oBtate 
owned  and  used  by  the  company,  either  as  a 
railroad  or  as  a  depot,  was  not  subject  to 
taxation,  otherwise  than  as  personal  estate; 
each  shareholder  being  taxable  for  the 
amount  of  his  interest  therein,  in  the  tovn 
where  he  resided,  and  not  elsewhere ;  and, 
that  to  allow  the  inhabitants  of  the  towns 
through  which  the  road  might  pass,  to  tax 
it,  would  be  subjecting  it  to  a  tUwlle  taxa- 
tion, ^e.  Supreme  Ct.  1842,  Bangor  &  Pis- 
cataquis R.  R.  Co.  V.  Harris,  21  Jfe  58& 
Compare  Sangamon  &  Morgan  Railway  t. 
County  of  Morgan,  14  III.  163 ;  Mans  «.  Lo- 
gansport  &c  R.  R.  Co.  27  III  77. 

98.  An  act  incorporating  a  marine  nS^ 
way  authorized  the  company  to  hold  per- 
sonal and  real  estate,  and  required  the  whok 
property  to  be  divided  into  shares,  and  that 
such  shares  should  be  considered  in  all  x^ 
spects  as  personal  estate.  MM^  that  the 
real  estate  belonging  to  the  corporation, 
should,  under  the  revised  statutes  of  Mainr, 
be  taxed a^  real  estate;  the  above  proviaon 
of  the  charter  being  intended  to  qualify  and 
define  the  interest  of  the  stockholdere.  Mt. 
Supreme  Ct.  1854,  Cumberland  Marine  Bail- 
way  V,  City  of  Portland,  87  Me.  444 

99.  The  rails,  sleepers,  bridges,  ^fcc,  of  a 
railroad  corporation,  together  with,  their 
easement  in  land,  within  the  located  limitaof 
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the  road,  are,  in  Bhode  Island,  taxable  as 
real  estate,  in  the  towns  in  which  they  arc 
BLtnated ;  the  tax  act  of  that  State  expressly 
proyiding  that  "  no  property  whatsoerer,  of 
any  description,  not  ceded  or  belonging  to 
the  United  States  or  to  the  State,  except  as 
aforesaid,  shall,  on  any  pretence  whaterer,  be 
deemed  to  be  exempted  from  taxes ;  any  law 
or  act,  public  or  private,  to  the  contrary  not- 
withstanding. R,  L  Suprmne  Ct,  1858,  Proy- 
idence  &  Worcester  R.  R.  Co.  «.  Wright,  2 
-8.  J.  459. 

100.  Under  the  Pennsylvania  statute,  such 
property  of  a  railroad  as  is  indispensable  to 
the  construction  and  use  of  a  railroad,  is 
aJone  exempt  from  taxation ;  but  property 
which  is  only  indispensable  to  the  making  of 
profits  is  taxable.  Thus,  water  stations  and 
depots  are  exempt  from  taxation ;  the  latter, 
including  offices,  oil  houses,  car  houses,  <&c. ; 
but  otherwise  with  warehouses,  coal  lots, 
coal  shutes,  machine  shops,  wood  yards,  &c. 
Pa.  Supreme  Ct.  1847,  Railroad  v.  Berks 
County,  6  Pa.  St.  70. 

101.  A  supplement  to  the  charter  of  a 
railroad  company  provided  that  the  corpora- 
tion should  pay  annually  a  certain  tax,  to  be 
estimated  on  the  cost  of  the  road  as  shown 
by  the  preceding  annual  report  of  such  cost. 
Tlie  report  included,  as  required  by  law,  the 
cost  of  the  road  and  equipments.  Heldj  that 
the  road  and  its  appendages  were  liable  to 
taxation,  but  that  its  equipments,  cars,  boats, 
engines  and  other  personal  property,  were  ex- 
empt. K  J.  Supreme  Ct.  1859,  State  Treas- 
urer V.  Somerville  &  Easton  R.  R.  Co.  4 
Ihit^.  21. 

102.  A  railroad  corporation  were  author- 
ized to  lay  out  their  road,  not  exceeding  five 
rods  in  width.  Hddj  that  they  were  not  lia- 
ble to  be  taxed  for  the  land  so  used  to  lay 
out  their  road,  nor  for  buildings  and  struc- 
tures thereon  erected  by  them,  if  such  build- 
ings and  structures  were  reasonably  incident 
to  the  support  of  the  road,  or  to  its  proptr 
and  convenient  use  for  the  carriage  of  pas- 
sengers and  property,  such  as  houses  for  the 
reception  of  passengers,  engine  houses,  car 
houses,  and  depots  for  the  convenient  recep- 
tion, preservation,  and  delivery,  of  merchan- 
dise carried  on  the  road.  Mcm.  Supreme  Ct. 
1842,  Inhabitants  of  Worcester  «.  Western 
B.  R  Corp.  4  Mete.  664. 

108.  The  assessors  are  to  estimate  and  as- 
sess that  section  of  a  railroad  in  their  town 


'*  at  its  full  and  true  value.'^  That  value  is 
simply  the  value  of  the  land,  and  of  the 
erection  and  fixtures  thereon,  irrespective  of 
the  consideration  whether  the  road  is  well  or 
ill  managed,  or  whether  it  is  profitable  to  the 
stockholders  or  otherwise.  JVI  T.  Supreme 
Ct.  1851,  Albany  &  Schenectady  R.  R.  Co.  v. 
Osbomj  12  Barb.  223.  Followed,  Sp.  T.  1858, 
Albany  &  West  Stockbridge  R  R  Co.  v. 
Town  of  Canaan,  16  Id.  244 ;  S.  P.  Ifd.  Ct. 
o/AppeaU,  1841,  Tax  Cases,  12  Gill  &  J.  117. 

104«  In  assessing  railroad  property,  the  in- 
quiry should  be,  "  what  is  it  worth  for  the 
purposes  for  which  it  is  constructed ;"  and 
the  net  profits  may  be  considered,  but  antici- 
pations of  future  increase  of  value  should 
be  considered  with  great  caution,  if  at  all. 
lU.  Supreme  Ct.  1861,  Illinois  «.  Illinois  Cen- 
tral R  R.  Co.  27  m.  64. 

105*  A  requirement  in  the  charter  of  a 
railroad  corporation,  that  the  company  should 
pay  into  the  State  treasury  a  certain  sum  an- 
nually, from  its  income. — Held^  to  have  refer- 
ence to  the  net  income  of  each  year ;  and 
where,  in  any  year,  the  net  income  is  not  8ufi3- 
cient  to  pay  the  sum,  the  company  are  not 
obliged  to  make  up  the  deficiency  from  the 
excess  of  other  years.  Matter  of  the  Western 
Railway,.6  Mete.  696. 

106.  The  Act  of  Congress  (18  U.  S.  Stat, 
at  L.  276,  485),  which  authorized  railroad 
companies  to  add  the  revenue  tax  to  their 
fares, — empowered  city  railroads  to  nuike  ' 
such  increase.  N.  T,  Superior  Ct.  Sp.  T. 
1866,  Moneypenny  v.  Sixth  Av.  R  R  Co.  4 
AUb.  Pr.  N.  S.  367. 

107.  Proper  mode  of  assessment  of  a  rail- 
road company,  making  their  profits  partly  as 
carriers  and  partly  by  tolls  received  Queen 
«.  Grand  Junction  Railway,  4  Q.  1?.  18. 

108.  A  statute  of  New  Jersey,  passed 
March  28,  1862,  provided  that  foreign  cor- 
porations regularly  doing  business  in  that 
State,  consLsting  of  the  transportation  of 
goods,  in  tranaitu^  from  State  to  State,  and 
passengers,  should  pay  to  the  State  a  certain 
tax  upon  the  business  so  transacted,  to  be 
graduated  by  the  weight  of  the  goods  and 
the  number  of  passengers  transported.  Hdd^ 
that  the  statute  was  in  violation  of  that  pro- 
vision of  the  constitution  which  conferred 
upon  Congress  the  regulation  of  commerce 
between  the  States,  and  therefore  illegal. 
JV'.  J.  Ct.  of  Errors,  1864,  Erie  Railway  Co.  v. 
State,  81  N.  /.  Law  (2  Vroom,)  681. 
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109.  SaTing^fl  banks  may  be  taxed  under 
the  constitution  of  Massachusetts  Mass. 
Suprems  Ct,  1862,  Commonwealth  «.  People^s 
&c.  Sayings  Bank,  6  Allen^  428. 

110*  Under  the  Pennsylvania  act  of  April 
22, 1846,  investments  in  mortgages  and  loans, 
made  by  a  corporation  created  to  receive  de- 
posits, on  which  interest  was  allowed  to  the 
depositors, — Hdd^  taxable  for  State  and 
county  purposes.  Pa,  Supreme  Ct,  1848, 
Philadelphia  Saving  Fund  Society  «.  Yard, 
9  Pa.  St.  869 ;  S.  P.  Fire  Insurance  Co.  t. 
^Northampton  County,  Id,  413;  Easton 
Bridge  v,  Northampton  County,  Id,  415. 

111.  In  Massachusetts,  savings  banks  are 
not  taxable  for  bank  stock  in  which  they  have 
invested  money  received  on  deposit,  because 
they  pay  interest  to  their  depositors.  I£au, 
Supreme  Ct.  1852,  "Worcester  County  Insti- 
tution for  Savings  v.  City  of  Worcester,  10 
Chish,  128. 

112.  Under  the  statutes  of  Massachusetts 
(Sts:  1862,  ch.  224,  and  1863,  ch.  164),  pro- 
yiding  for  the  assessment  of  taxes  upon  in- 
stitutions of  savings,  and  the  mode  of  col- 
lecting the  same,  a  tax  may  be  laid  upon  a 
savings  bank,  although  a  portion  of  its  fmids 
is  invested  in  United  States  securities. 
Mass,  Supreme  Ct.  1866,  Commonwealth  «. 
Provident  Institution  £:>r  Savings,  12  AUen, 
812. 

118.  A  tax  levied  upon  a  savings  bank 
tmder  the  Connecticut  act  of  1862,  provid- 
ing that  savings  banks  shall  pay  to  the  State 
treasurer  *^a  sum  equal  to  three-fourths  of 
one  per  cent,  on  the  total  amount  of  deposits 
in  such  institution  on  the  first  day  of  July 
in  each  year,"— JB<?W,  to  be  a  tax  upon  the 
corporation  as  such,  and  not  upon  its  prop- 
erty^ and,  therefore,  that  the  bank  was  not 
entitled  to  a  deduction  irom  the  amount  of 
the  same,  by  reason  of  its  ownership  of 
United  States  bonds  purchased  by  its  de- 
posits. Conn,  Supreme  Ct.  1864,  Coite  f. 
Society  for  Savings,  82  Cenn.  173. 

114.  Beal  estate  belonging  to  a  savings 
bank  is  taxable  to  the  bank  in  the  town  or 
place  where  the  real  estate  is  situated.  Jf. 
H,  Supreme  Ct,  1866,  Nashua  Savings  Bank 
«.  City  of  Nashua,  46  N.  H.  889. 

115.  Steamship  companieh.  Asteamehip 
company,  incorporated  under  the  laws  of 
New  York,  for  the  transportation  of  passen- 
gers and  freight  between  New  York  and 
Brazil,  whose  capital  is  invested  in  vessels 


employed  for  that  purpose,  and  whose  office 
is  located  in  the  city  of  New  York,  is  not 
exempted  from  State  taxation  on  its  capital, 
under  the  constitution  of  the  United  States, 
on  the  ground  that  the  whole  amount  is  in- 
vested in  steamships  engaged  in  foreign  com- 
merce and  in  cairyingthe  mails  under  a  con- 
tract with  the  United  States.  Such  an  as- 
sessment in  no  way  interferes  with  the  power 
of  Congress  to  regulate  coounerce,  either 
with  foreign  countries  or  between  the  States 
N.  T.  Supreme  Ct,  1866,  People  «.  Commis- 
sioners of  Taxes  of  N.  Y.  48  Ba$h.  157. 

For  the  taxes  imposed  upon  various  cor- 
porations by  the  Internal  revenae  laws  of 
the  United  States,  the  acts  of  Congress  upsn 
that  subject  should  be  consulted. 

in.   ExEMFnoNS. 

116.  Their  validity.  A  provision  in  the 
charter  of  a  private  corporation,  exempting 
its  property  from  taxation,  is  valid,  and  bind- 
ing upon  the  State.*  Id.  Supreme  CL  1843, 
State  Bank  of  Illinois  «.  People,  4  Scam.  808. 
And  see  Bank  t.  New  Albany,  11  huL  189. 

117.  Where  an  annual  tax  on  the  capital 
of  a  bank  is,  by  its  charter,  to  be  deducted 
from  its  dividends  **in  lieu  of  all  other  taxes 
and  assessments  on  the  stock  in  said  bank.^ 
no  tax  can  be  imposed  upon  the  capital  or 
any  part  of  it,  by  a  city  corporation,  even 
upon  property  situated  within  its  limitsL 
Ind.  Supreme  Ct,  1851,  State  Bank  t.  City  of 
Madison,  8  Ind,  48. 

118.  Where  the  act  of  incorporation  of  a 
bank  required  payment  from  the  corporation 
to  the  State,  of  a  tax  of  twenty-five  cents  per 
annum,  on  each  share  of  the  stock, — &U, 
that  this  was  a  contract  between  the  State 
and  the  stockholders,  which  exempted  the 
stock  from  any  further  taxation.  JTy.  Ct.  of 
Appeals^  1888,  Johnson  «.  Commonweahfa, 
7  Ikma,  888.  And  see  Jefferson  Bntndi  Bank 
V,  Skelly,  1  Blaek,  486. 

119.  An  act  of  incorporation  of  a  lailroad 
company  provided  for  certain  exemptxms  of 
the  property  of  the  company  from  taxation, 
for  municipal  purposes.  J3M^  that  the  stat- 
ute created  a  contract  between  the  State  and 
the  company,  which  could  not  be  changed 
or  annulled  without  the  consent  of  both  can> 


*  That  oorpornflont  are  entitled  to  the 
of  iiroperty  from  taxation  as  indlTlditals, 
CommlflaioMn  of  Tkx«9, 88  JV.  T,  19S. 
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tracting  parties.  *  lU,  Supreme  Ct,  1863,  Nen- 
stadt  r.  lUinois  Central  R.  R  Co.  81  111.  484. 

120.  A  provision  in  the  charter  of  an  in- 
corporated insurance  compaDy,  establishing 
a  fixed  bonus  in  commutation  of  all  other 
taxes  on  its  capital  stock  and  property,  la  not 
obnoxious  to  any  constitutional  objection. 
Ala.  Supreme  Ct,  1857,  Daughdrill  v,  Ala- 
bama Life  Ins.  &  Trust  Co.  81  Ala.  N.  S.  91. 

121.  —  denied.  The  legislature  of  a  State 
have  not  power  to  bind  future  leg^latures 
by  a  permanent  surrender  of  the  right  to  tax 
a  corporation.  N.  H.  Superior  Ot.  1889,  Brew- 
ster V.  Hough,  10  JV.  H.  188 ;  Ohio  Supreme 
Ct  1858,  Debolt  v.  Ohio  life  Ins.  &  Trust 
Co.  1  Ohio  St.  563. 

123«  No  corporate  body  in  Pennsylvania, 
with  banking  or  discounting  privileges,  can 
obtain  exemption  from  the  imposition  of 
taxes  according'  to  legislative  discretion.  Pa. 
Suprems  Ct.  1860,  Iron  City  Bank  v.  City  of 
Pittsburgh,  87  Pa.  St.  840. 

123.  When  implied.  The  bank  of  Ten- 
nessee, is  a  public  corporation,  acting  upon 
the  funds  and  credit  of  the  State,  and  no  por- 
tion of  its  stock  is  private.  It  was  chartered 
for  the  benefit  of  the  State,  and  though  in 
its  charter  there  is  no  express  provision  ex- 
empting the  property  of  the  bank  fron  taxa- 
tion, yet  such  exemption  is  necessarily  im- 
plied. Tenn,  Supreme  Ct.  1851,  Mayor  &c. 
of  Nashville  f>.  Bank  of  Tennessee,  1  Swan^ 
209. 

124.  A  gas  light  company,  which  is  in- 
corporated with  no  authority  to  take  private 
property  not  already  approriaied  to  public 
use,  and  upon  which  no  public  duty  is  im- 
posed, but  which  is  empowered  to  make  and 
distribute  gas  for  their  own  profit  only,  is  not 
a  quaei  publio  corporation  within  the  prin- 
ciple exempting  from  taxation  such  cor- 
porations, in  the  city  or  town  where  they  are 
situated.  Maes.  Supreme  Ct.  1866,  Common- 
wealth t^.  Lowell  Gas  Light  Co.  12  AUeriy  75. 

125«  The  charter  of  a  railroad  company 
flubjected  the  corporation  to  a  specified  tax 
iiixm  the  cofit  of  the  road,  as  soon  as  the  net 

*  Where  a  nllroad  company  was  Incorporated,  •atject  to 
the  proTisIoDf  of  a  itatuto  which  allowed  the  leglBlatare  to 
amend,  ho,  chartera,  with  a  prorUdon  that  it  should  not  be 
taxed  until  ite  dividends  amounted  to  6  per  cent  per  an* 
nam,— i9iiAf ,  that  alter  a  sobseqnent  act  sal^ecting  allcor- 
poratloiis  toa  tax  on  each  1  per  cent  of  diTidend,  the  eom* 
pany  was  taxable  on  a  dirldend  of  leas  than  6  per  cent  per 
annnm,  and  that  the  oMigation  of  the  original  contract  was 
not  impaired  thereby.  Pa.  8uprmi6  Ct.  1867,  Common- 
wealth v.  yayetU  Cowitgr  S.  B.  Oo.  05  i*a.  ^11 468. 


proceeds  shonld  eqnal  eeyen  per  cent,  in  lieu 
of  all  other  taxes.  The  charter,  by  its  terms, 
was  made  liable  to  alteration  or  repeal  by 
the  legislature.  A  general  tax  law,  passed 
subsequent  to  the  incorporation  of  the  com- 
pany, subjected  to  taxation  the  real  estate  of 
all  private  corporations,  except  those,  which, 
by  virtue  of  irrepealable  contracts  in  their 
charters  or  other  contracts  with  the  State, 
were  expressly  exempted  from  taxation,  and 
repealed  all  acts,  inconsistent  with  its  proyis- 
ions.  Heldy  that  the  provisiots  of  the  char- 
ter of  the  corporation  relative  to  taxation 
were  thereby  repealed,  and  that  an  assess- 
ment upon  the  real  estate  of  the  company 
could  be  rightfully  made  under  the  general 
law.  N,  J.  Ct.  ofEmyn^  1864,  State  t>.  Mil- 
ler, 81  JV.  J.  Law  (2  Froom,)  621 ;  S.  P.  1865, 
State  V.  Mayor  &c.  of  Jersey  City,  Id.  675. 

126.  Interpretation  of  statntory  exemp- 
tions. Where  an  exemption  from  taxation 
is  claimed  by  a  corporation,  of  property 
which  clearly  falls  within  the  descriptive 
words  of  t^e  act  which  imposes  the  tax,  the 
exemption  must  be  a  plain  one.  But  when 
it  is  doubtful,  whether  the  property  in  ques- 
tion falls  within  the  description  used  by  the 
law,  it  is  proper  to  resort  to  other  statutes 
relating  to  the  subject,  in  order  to  ascertain 
the  intention  of  the  legislature.  Mo.  Su- 
preme Ct.  1860,  Hannibal  &  St.  Joseph  R  R. 
Co.  T.  Shacklett,  80  Mo.  660. 

127.  Instances.  Where  a  corporation  was 
made  liable  to  a  specific  tax  whenever  their 
net  profits  should  reach  a  certain  point,  and 
was  exempted  from  all  other  taxes, — Beldy 
that  this  was  a  present  exemption  from  all 
other  modes  of  taxation,  except  that  speci- 
fied ;  and  that  that  one  only  attached,  when 
the  condition  occurred,  i^.  J.  Supreme  Ct 
1862,  State  v.  Minton,  8  Zal>r.  629. 

128.  The  charter  of  a  railroad  corporation 
provided  for  the  payment  of  a  certain  tax  by 
the  company,  and  then  enacted  "  that  no  fur- 
ther or  other  tax  or  impost  shall  be  levied  or 
assessed  upon  said  company.^  Meld,  that 
this  provision  exempted  the  company  gen- 
erally from  all  taxes  for  county,  or  other  pur- 
poses than  those  stated  in  the  charter,  and 
did  not  merely  exempt  the  franchises  and 
privileges  of  the  corporation,  y.  J.  St^ 
preme  Ct.  1889,  State  c.  Berry,  2  Harr.  80 ;  8. 
P  1840,  Camden  &  Amboy  R  R  Co.  «. 
Hillegas,  Sid.  11;  Camden  &  Amboy  R  R 
Co.  V.  CommissioneiB  of  Appeal,  Id,  71. 
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129.  Whete  a  statute  proTided  tliat  the 
shares  of  the  capital  stock  of  a  certain  rail- 
road corporation  should  be  exempt  from 
taxation,  ^'  except  that  portion  of  the  per- 
manent and  ^ed>  works  of  the  company, 
witiim  the  State,^'  and  that  the  tax  levied 
upon  that  section  should  not  exceed  the  rate 
of  any  general  tax  imposed  at  the  same  time, 
upon  real  and  personal  property  throughout 
the  State, — Edd^  that  such  portion  of  the 
fixed  works  o(  the  company,  as  was  within 
the  State,  reuAoed  subject  to  general  taxa- 
tion, for  State  and  county  taxes.  Md,  Ct,  of 
Appeals^  1844,  Philadelphia  &c.  R  R.  Co.  v. 
Bayless,  2  GiU,  855. 

180.  Section  25  of  the  Virginia  act  of 
March  18, 1856, —providing  for  the  payment 
by  railroad  companies  of  a  specified  tax  for 
the  support  of  the  State  goremment,  upon 
passengers  transported  by  them,  in  lieu  of  all 
other  taxes  upon  their  lands  and  property, 
does  not  extend  to  exempt  such  corporations, 
although  complying  with  the  statute,  from 
taxation  by  a  city  goyemment  J^a,  Ct,  of 
Appeals^  1867,  Orange  &  Alexandria  R.  R. 
Co.  9.  City  Council  of  Alexandria,  17  Gratt. 
176. 

ISl.  Under  the  Connecticut  statute  of 
1859, — which  provides  that  the  real  estate 
of  any  ecclesiastical,  or  otherwise  public  or 
charitable  institution  conveyed  by  lease  or 
other  conveyance,  from  which  such  institu- 
tion does  not  receiye  an  annual  rent,  or 
where  such  conveyance  is  intended  to  be 
perpetual,  shall  not  be  exempt  from  taxation, 
— Hdd^  that  the  land  of  an  ecclesiastical  so- 
ciety leased  for  a  term  of  909  years,  for  a 
gross  sum  paid  at  the  time,  the  lessee  cove- 
nanting to  keep  up  the  buildings  on  the 
premises,  was  liable  to  taxation.  Conn,  Su- 
preme Ct,  1863,  Brainard  c.  Town  of  Col- 
chester, 81  Conn,  407. 

132.  The  gas  pipes  and  metera  used  by  a 
gas  light  company  in  distributing  and  meas- 
uring the  gas,  constitute  the  ^machinery'' 
of  the  corporations,  vnthin  the  meaning  of 
a  statute  (Mass.  St.  1864,  ch.  208)  requiring 
corporations  to  pay  taxes  upon  the  excess  of 
the  market  value  of  the  capital  stock  over 
the  value  of  their  real  estate  and  machinery, 
in  the  place  where  they  are  situated.  Mcue. 
Supreme  Ct,  1866,  Conamonwealth  f>,  Lowell 
Gas  Light  Co.  12  AUen,  75. 

183«  That  a  bank  is  not  excused  from 
State  taxation  because  its  personal  property, 


exclusive  of  United  States  securities,  is  less 
than  the  aggregate  of  its  debts, — see  People 
V,  Board  of  Education  of  Lockport,  46  Barb, 
588 ;  People  o.  Board  of  Education  of  Lock- 
port,  Id.  598. 

134.  An  insvranoe  company  is  not  exempt 
from  a  tax  imposed  on  corporations  ^*  doing 
business,*'  on  the  ground  that  they  have  dis- 
continued issuing  new  policies,  and  are  only 
engaged  in  collecting  premiums  and  paying 
losses  on  old  policies,  for  this  is  "  doing  busi- 
ness "  within  the  meaning  of  the  tax4aws. 


N,  Y,  Com.  PI  Bp,  T,  1868,  Smyth  r.  In- 
ternational Life  Assurance  Co.  of  London, 
4  AU,  Pr,  X  8, 11. 

135.  A  street  railroad  eompany  is  not 
taxable  for  hqrses  or  other  personal  property, 
used  in,  and  necessary  for,  the  prosecution  of 
its  busmess.  Mas$,  Supreme  Ct,  1854,  Mid* 
dlesex  R.  R  Co.  «.  City  of  Charleatown,  8 
AUen,  880. 

136«  Capital  stock.  A  statute  ezempdng 
the  capital  stock  of  a  railroad  company,  ex- 
empts all  property  of  the  company  neoessaiy 
to  carry  on  the  business.  Go,  St^preme  (X 
1858,  Rome  R.  R  Co.  e.  Mayor  &c.  of  Borne, 
14  Go.  275;  S.  P.  Md.  Ct,  of  AppeaU,  1848, 
Mayor  &c.  of  Baltimore  v.  Baltimore  &  Ohio 
R  R  Co.  6  Gia,  288, 

187.  Where  the  charter  of  a  ndlroad  and 
banking  company  exempted  their  "stock" 
lh)m  taxation  beyond  a  limited  amonnt— 
Reld^  that  a  tax  levied  by  a  municipal  cor- 
poration upon  a  portion  of  their  property, 
real  and  personal,  there  used  for  banking  pur- 
poses, was  illegal.  The  word  stock  includes 
all  the  property  of  the  corporation.  €fa.  8m- 
preme  Ct.  1858,  City  Council  of  Augmta  f. 
Georgia  R  R  &  Banking  Co.  26  €hi,  651. 

188.  Under  a  statutory  proTiflian  aubject- 
ing  to  taxation,  *^  all  property  owned  by  in- 
corporated companies  over  and  above  thfir 
capital  stock,^  the  road  bed,  machineiy,  de- 
pots and  other  property  of  a  railroad  com- 
pany used  by  the  corporation  In  operating 
its  road,  are  exempt  from  taxalSon  as  a  part 
of  the  capital  stock  of  such  company.  Me. 
Supreme  Ct.  1860,  Hannibal  &  St  Joaepli  R 
R  Co.  9.  Shaoklett,  80  Mo,  550. 

189«  The  charter  of  a  railroad  company 
provided  that  its  capital  stock  should  be  ex- 
empt from  taxation  until  the  tolls  collected 
by  the  company  should  be  sufficient  to  afford 
a  dividend  of  six  per  cent,  per  annum  on  the 
j  capital  stock.    Its  capital  was&  Bubseqi:ent]T, 
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at  different  times,  enlarged  by  the  creation  of 
common  and  preferred  stock.  Upon  the  lat- 
ter, dividends  were  first  to  be  paid,  and  it 
was  provided  that  the  holders  of  the  old 
stock  might,  Bpon  complying  with  certain 
terms,  surrender  their  stock  in  exchange  for 
the  new.  Under  this  provision  nearly  the 
whole  of  the  old  stock  was  absorbed  and 
turned  into  the  preferred.  Held^  that  the 
capital  stock,  in  the  form  of  the  increased 
portions,  and  in  the  shape  of  preferred  stock, 
was  exempt  fiiom  taxation  mider  the  original 
exemption ;  that  the  tolls  to  be  collected  by 
the  company  as  a  condition  precedent  to  the 
payment  of  taxes,  should  be  declared  upon 
the  eziBting  capital,  composed  of  increased 
and  preferred  stock ;  and  that  the  dividend, 
prescribed  in  the  charter,  was  intended  to  re- 
fer to  the  net  profits  of  the  road  upon  such 
capital  stock.  Conn,  Supreme  Ct.  1861, 
State  V,  Norwich  &  Worcester  R.  R.  Co.  80 
C(mn.  290. 

140.  Where  the  capital  stock  of  a  bank  is 
exempted  from  taxation  by  its  charter,  its 
banking  house  is  equally  exempt  with  every 
other  part  of  its  capital.  The  "capital"  of  a 
bank  embraces  all  its  property.  Conn,  8rur 
preme  Ct,  1862,  Town  of  New  Haven  c.  City 
Bank  of  New  Haven,  81  Conn.  106. 

141.  If  a  bank  has,  in  violation  of  its 
charter,  erected  a  building  not  needed  for 
banking  purposes,  the  building  is  not,  for 
that  reason,  liable  to  taxation  as  the  prop- 
erty of  the  bank,  when  it  otherwise  would 
not  be,  but  the  bank  is  liable  to  be  proceeded 
agiinst  by  the  State,  for  the  violation  of  its 
charter.    lb, 

142.  Property  not  held  for  the  corpo- 
rate purpose.  An  exemption  in  the  charter 
of  an  incorporated  society,  of  the  lands  and 
real  estate  of  the  corporation,  from  certain 
taxes, — Eddy  to  extend  only  to  such  real  es- 
tate as  was  owned  for  the  purpose  of  their 
incorporation.  JVl  J,  Supreme  Ct,  1854,  State 
V.  Flavell,  4  Zabr.  870. 

14S.  A  general  clause  in  a  raihroad  char- 
ter, exempting  a  corporation's  property  from 
taxation,  covers  appendages  necessaiy  for  the 
purposes  of  the  incorporation,  and  not  those 
which  may  be  convenient  for  increasing  the 
advantages  and  profits  of  the  corporation. 
If,  J,  Ct,  ofJBhrorij  1856,  State  «.  Newark,  2 
Dutch.  519. 

144.  Though  the  charter  of  a  corpora- 
tion makes  them  taxable  at  a  specified  rate 


upon  their  capital  stock,  with  a  provision 
that  no  further  tax  shall  be  levied,  the  com- 
pany are,  nevertheless,  taxable  upon  real 
property  not  used  or  occupied  for  the  neces- 
sary purposes  of  the  company.  If  they  choose 
to  invest  capital  in  such  property,  they  can- 
not complain  if  it  is  twice  taxed.  [8  Zabr. 
429.]  N,  J.  Supreme  Ct.  1855,  State  v.  City 
of  Newark,  1  Dutch,  815. 

145.  A  corporation  organized  for  "the  es^ 
tablishment  of  a  library,"  and  whose  prop- 
erty is  exempted  by  law  from  taxation,  can- 
not avail  themselves  of  such  exemption,  in 
respect  to  a  building  erected  by  them  and 
leased  for  various  uses,  excepting  so  ftr  as 
used  for  the  puiposes  of  the  library.  ilT.  J, 
Supreme  Ct,  1859,  State  «.  Citv  of  Elizabeth, 
4  Dutch.  108. 

146»  A  provision  in  the  charter  of  a  corpo^ 
ration  which  enacts,  after  reserving  certain 
imposts,  *'  that  no  other  tax  or  impost  shall  be 
levied  or  assessed  on  the  said  company,  *'  ex- 
empts from  taxation  all  property  held  by 
them  necessary  to  effect  the  purposes  of  their 
incorporation.  Other  property,  which  is 
convenient,  but  not  absolutely  necessaiy,  is 
liable  to  taxation.  JV.  J.  Supreme  Ct.  1852;, 
State  V.  Commissioners  of  Mansfield,  8  Zabr. 
510. 

147.  Therefore,  under  a  charter  of  a  rail- 
road company  which  reserved  certain  im 
posts,  and  provided  that  no  other  tax  or 
impost  should  be  levied  or  assessed  upon 
the  company.  Eeldj  that  the  exemptioii 
applied  only  to  property  which  was  necessary 
to  effect  the  purposes  of  the  organization; 
and,  consequently,  that  land  purchased  for 
the  erection  of  houses  for  servants  was  right- 
fully assessed.  N.J. Supreme  Ct.  1852,  State 
T.  Commissioners  of  Mansfield,  8  Zabr.  510. 

148.  The  charter  of  andlroad  company 
provided  for  the  payment  of  certain  taxes  to 
the  State,  and  then  enacted  that  no  frirther 
or  other  tax  at  impost  should  be  levied  or 
assessed  upon  the  company.  Seld,  that  the 
tax  stipulated  by  the  act  of  incorporation,  to 
be  paid  yearly,  was  a  commutation  for  all 
taxes  on  such  property  as  might  necessarily 
beheld  for  purposes  reasonably  incident  to 
the  enjoyment  of  the  franchise ;  and  that  the 
charter  exempted  the  company  and  its  prop- 
erty held,  for  such  purposes,  from  all  other 
taxes,  whether  assessepL  for  State,  or  for  city, 
or  township  purposes.  N.  J.  Ct.  o/BrrorSj 
1845,  Gardner  v.  State,  1  Zabr.  557. 
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149.  The  charter  of  a  railroad  company 
enacted  that  the  stock,  property,  and  effects 
of  the  company,  should  be  exempt  from  taxa- 
tion. HM^  that  reference  was  had,  so  &r  as 
real  estate  was  concerned,  to  that  which  the 
company  were  authorized  to  take  by  pro- 
ceedings in  intitumy  and  did  not  extend  to 
other  land,  which  they  might  obtain  by 
grant,  and  which  might  or  ndght  not  be  a 
source  of  profit,  or  a  matter  of  conyenience. 
Vt,  Supreme  Gt  1856,  Vermont  Central  R 
R  Co.  «.  Town  of  Burlington,  98  Ft.  198. 

150.  It  is  only  such  property  as  is  appur- 
tenant and  indiq[>en8able  to  the  construction 
and  operation  of  a  hdlroad,  as  water  stations 
and  depots,  and  probably  offices,  and  oil 
houses,  and  cor  and  engine  houses,  and 
all  such  erections  as  may  fairly  be  re- 
garded as  necessary  to  the  convenient 
use  of  the  road,  that  can  be  exempt  from 
taxation,  as  forming  a  part  of  the  in- 
corporeal estate  of  the  corporation.  But 
those  erections,  which  are  only  indispensable 
to  the  making  of  profits,  such  as  warehouses, 
coal  lots,  coal  shutes,  machine  shops,  and 
wood  yards,  forming  no  part  of  the  road,  are 
liable  to  taxation.  Pa,  Supreme  Ct.  1847, 
Railroad  v.  Berks  County,  6  Pa.  St.  70 ;  2  Am. 
Bailto.  Cos.  306. 

151.  The  legislature  granted  a  charter  to 
a  corporation  authorizing  them  to  carry  on 
the  manufacture  of  nails,  and  of  cotton  and 
woolen  cloths,  and  the  business  necessarily 
connected  therewith,  and  provided  that  all 
buildings,  machinery  and  capital  employed 
in  carrying  on  said  factory,  not  exceeding  a 
certain  sum,  should  be  exempted  from  taxa- 
tion for  a  certain  time.  Esld^  that  a  store  of 
goods,  such  as  are  usually  sold  in  the  coun- 
try,'owned  by  said  corporation,  was  not  with- 
in the  exemption,  and  was  liable  to  taxation, 
notwithstanding  the  whole  property  owned 
by  the  corporation,  including  said  store  of 
goods,  did  not  amount  to  the  sum  specified. 
K  K  Superior  Ct.  1884,  Souhegan  Nail  <&c. 
Factory  v.  M'Conihe,  1  N.  K  809. 

152.  After  acquired  property.  An  act  of 
incorporation  of  a  railroad  company  provid- 
ed that  the  stock,  fixtures  and  property  of 
the  road,  should  be  exempt  from  taxation  for 
twenty  years,  and  that  the  privileges  and 
benefits  of  the  act  should  be  extended  to  all 
railroad  charters  theretofore  or  thereafter 
granted.  Held,  that  this  provision  operated 
as  a  repeal  pro  tanto  of  the  power  of  taxation 


granted  to  municipal  corporatkma,  and  qh 
plied  not  only  to  property  held  by  a  railroad 
at  the  date  of  the  passage  of  the  act,  but  to 
such  as  might  be  subsequently  acquired  with- 
in the  period  limited,  for  the  purpose  of  the 
railroad,  whether  obtained  by  purchase  from 
another  railroad  in  a  legal  and  valid  manner, 
or  by  other  modes.  Misk  Ct.  cfBrmre^  1860, 
Southern  R  R  Co.  «.  Mayor  &a  of  Jacksoo, 
88  ifiM.  884 

158.  Such  provision  applieeto  railroadi 
completed  and  in  operation,  at  the  passage  of 
the  act,  and,  as  regards  such  roads,  the  ex- 
emption for  twenty  years  commoioes  with 
the  passage  of  the  act.    Ih. 

154.  Effect  of  lease.  By  the  colonial  act 
of  Massachusetts,  of  3650,  all  lands  and  ten- 
ements or  revenues  of  Harvard  College,  not 
exceeding  the  value  of  £500  per  annum,  were 
exempted  from  taxation.  Eddy  under  this 
act,  that  the  lands  first  acquired  by  the  col- 
lege, before  their  annual  income  amounted  to 
that  sum,  would  never  be  taxable  ao  long  as 
they  were  owned  by  the  college ;  and  that 
they  were  equally  exempt  from  taxation  in 
the  hands  of  a  lessee,  as  if  in  the  immediate 
possession  of  the  college.  Mom,  Buprtum 
Ct.  1828,  Hardy  «.  Inhabitants  of  Waltham, 
7  Pick.  108. 

155.  —  or  sale.  That  property  exempted 
from  taxation  in  favor  of  a  religious  cofpoia- 
tion,  loses  the  benefit  of  such  exemption  when 
it  is  sold, — see  Town  of  Kew  Haven  c.  Shef- 
field, 80  C<mn.  160. 

IV.  Stocks.    Seoukitiks. 

156.  Corporation  shares  are  taxable.  The 

shares  of  stock  held  by  a  stockholder,  resi- 
dent in  Pennsylvania,  in  corporationa,  bodi 
foreign  and  domestic,  are  taxable  to  him  per- 
sonally for  county  and  State  puipoeea."*  Pa. 
Supreme  Ct.  1865,  Whitesell  o.  Comity  of 
Northampton,  40  Pa.  SL  526.  See  also,  Ly- 
coming County  «.  Gamble,  47  Pa.  SL  106. 

157.  Under  the  Pennsylvania  act  of  April 

*  stock  of  an  incorpOTatod  fwmpiiny  in  Neir  JencXi  staad- 
ing  tn  the  name  of  and  owned  bj  non-reddentstockholdcn, 
if  not  taxable  to  the  bank  ai  capital  stodc  IT.  J.  Suprtmt 
Ct.  1S67,  State  «.  Thomaa,  %IMeh.  181. 

Wberea  bank  charter  expired  a  few  da7«  bcfei«  tbe  acaii- 
annual  tax  on  its  capital  it0(^  became  due,  bat  the  iMuik 
waf  empowered  to  close  Its  ooocems  In  Its  oorpomtecapedtT 
within  a  certain  tfane,  and,  befon  the  tax  became  doe,  batf 
the  capital  stock  was  diTlded,—i7e2cl,  that  the  oacpomloB 
was  liable  for  tbe  tax  on  its  whole  stock,  which  frrriamf  doe 
first  after  the  duurter  was  determined.  M*.  Smpr<tm%  (X 
1841,8lat«  «.  Wtldo Bank,  SO  Jfe.  470. 
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29, 1844,  §8d,--pT0Tidmgtbat  all  shares  or 
stock  in  any  bank,  institution  or  company, 
now  or  hereafter  incorporated  in  pursuance 
of  any  law  of  the  State,  or  of  any  other  State 
or  goTemment  shall  be  taxed, — stock  of  na- 
tional banks  is  taxable  for  State  purposes  in 
thehiandsof  the  stockholders.  The  words 
**  other  goyemment"  include  the  United 
States.  Pa,  Suprems  Ot,  1867,  Mintzer  «. 
County  of  Montgomery,  54  Ba.  BU 189. 

158.  A  stockholder  in  a  national  bcmk, 
whose  capital  is  invested  principally  in  Uni- 
ted States  securities,  may  be  t^xed  by  the 
laws  of  the  State,  only  for  such  proportion 
of  the  amoimt  of  his  shares  as  is  not  made  up 
of  the  value  of  said  bonds.  X,  J.  Supreme 
at.  1866,  State  «.  Hart^  81  N.  J.  Law,  (2 
Vroom,)  484. 

159.  At  what  place.  In  Indiana,  shares 
of  an  insurance  company  are  taxable  where 
the  owner  is  domiciled.  Ind.  Supreme  Ct. 
1859,  City  of  EvansviUe  v.  Hall,  14  Ind.  27. 
And  see  Conwell  v.  Connersville,  15  Ind. 
150. 

160.  Bank  stock  owned  by  a  savings  so- 
ciety, (there  being  no  clause  of  exemption  in 
its  charter,) — Edd,  liable  to  taxation  in  the 
place  where  the  office  of  the  society  was  es- 
tablished. Conn,  Supreme  Ct.  1849,  Saving^ 
Bank  of  New  ^ndon  «.  Kew  London,  20 
Conn.  111. 

161.  Yaluation.  That  the  stock  of  an  in- 
corporated company  is  to  be  valued,  for  tax- 
ation in  the  hands  of  stockholders,  at  its  fair 
market  value,  not  at  its  nominal  or  par  value, 
— see  State  «.  Tunis,  8  Za^.  546. 

162*  The  shares  of  stock  of  joint  stock 
corporations  in  Maryland  are  liable  to  be  as- 
sessed, for  purposes  of  municipal  taxation, 
at  their  cash  value,  at  the  time  of  the  as- 
sessment; and  in  such  assessment  the  share- 
holders, and  not  the  corporations,  are  deemed 
to  be  the  taxable  owners  of  the  stock.  Md. 
Ct,  of  Appeals,  1865,  Firemen's  Ins.  Co.  «. 
Mayor  &c  of  Baltimore,  28  Md,  296. 

168.  Who  is  deemed  owner.  Anindivid- 
n^  who  subscribes  for  shares  in  a  bank,  and 
pays  part  of  the  amount  of  the  capital,  and 
conveys  his  shares  to  the  bank  to  secure  the 
residue,  is  liable  to  be  taxed  for  the  amount 
thus  paid  in,  as  the  owner  of  bank  stock. 
Jf.  K  Superior  Ct,  1834,  Tucker  «.  Aiken,  7 

ir.H,  118. 

104.  Shares  In  foreign  eorporationg.  The 

interest  which  a  stockholder  has  in  the  stock 
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of  a  corporation  is  personal,  and  controlled 
by  the  law  of  his  domicil.  Therefore,  capi- 
tal stock  owned  by  citizens  of  a  State  in 
extra  territorial  corporations,  id  taxable  for 
State  and  county  purposes,  where  its  owners 
reside.  Pa,  Supreme  Ct.  1865,  McKeen  v. 
County  of  Northampton,  49  Pa.  St.  519. 

165.  Under  a  Massachusetts  statute  (St. 
1880,  ch.  151),  subjecting  to  taxation  '^  shares 
or  property  in  any  incorporated  company  for 
a  bridge,  or  a  turnpike  road," — Held,  that  a 
citizen  of  the  State  was  liable  to  be  taxed 
for  his  turnpike  shares,  though  in  a  turn- 
pike lying  within  the  limits  of  another  State. 
Maes,  Supreme  Ct.  1835,  Inhabitants  of  Great 
Barrington  «.  County  Commissioners  of  Berk- 
shire, 16  Pick,  572. 

168.  Residents  of  New  Jersey  are  liable 
to  be  taxed  on  the  value  of  stock  owned  by 
them  in  corporations  out  of  the  State.  N, 
J,  Supreme  Ct,  1852,  State  «.  Branin,  8  Zabr, 
484. 

167.  Double  tax.  The  stock  of  incorpo- 
rated banks,  although  the  bank  pays  a  tax 
on  its  capital,  may  be  taxed  in  the  hands  of 
stockholders,  if  authorized  "by  the  legisla- 
ture, although  it  is  a  second  tax  on  the  same 
property,    lb, 

168.  The  court  will  not  oy  construction 
of  an  ambiguous  statute,  sustain  a  tax  upon 
shareholders  of  a  corporation  in  respect  to 
their  shares,  when  the  corporation  are  already 
taxed  upon  their  capital,  for  this  would  be  a 
double  taxation,  ui^iust  and  unconstitutional. 
N.  H.  Superior  Ct.  1888,  Smith  «.  Burley,  9 
K  K  423.  And  see  Boston  Water  Power 
Co.  9.  City- of  Boston,  9  Mete.  199. 

169.  If  a  railroad  corporation  is  situated 
in  another  State,  and  the  road  and  all  prop- 
erty of  the  road  are  taxed  in  that  State  to 
the  corporation  on  the  same  valuation,  and 
at  the  same  rate  as  the  property  of  individ- 
uals, a  stockholder,  residing  in  this  State,  is 
not  liable  to  be  taxed  here  for  his  stock  in 
the  road.  N.  H,  Supreme  Ct.  1859,  Smith  f>. 
Town  of  Exeter,  37  K  H.  556. 

170.  Where  a  private  individual  becomes 
the  lessee  of  the  works  of  a  company,  he  is 
liable  to  taxation  upon  its  property,  in  the 
place  of  his  residence,  notwithstanding  he  is 
also  liable  to  be  taxed,  in  the  same  place,  for 
the  stock  he  owns  in  the  same  company. 
Ala.  Supreme  Ct.  1854,  Stein  v.  Mayor  &a 
of  Mobile,  24  Ala.  N.  8,  591. 

171«  Exemptions.    The  stock  of  an  in- 
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corporated  company,  which  is,  by  its  charter, 
exempt  from  taxation,  in  the  hands  of  indi- 
yidnal  stockholders,  cannot  be  taxed.  [8 
How.  188.]  K  J.  Supreme  Ct.  1852,  State  «. 
Branin,  8  Zcibr.  484. 

172.  Under  a  statute  providing  that  the 
stock  of  corporations  should  be  taxed  in  the 
hands  of  the  stockholders,  and  that  so  much 
of  the  property  of  corporations,  as  was  in  the 
hands  of  stockholders,  should  be  exempt  from 
taxation,— 5«W,  that  the  real  estate  and  sur- 
plus ftmds  of  a  bank  were  not  liable  to  taxa- 
tion, as  both  belonged  to  the  stockholders 
and  were  represented  by  stock  in  their  hands. 
K  J.  Supreme  Ct,  1862,  State  t,  Tunis,  8 
Zabr.  646. 

178.  A  statuteof  Maryland,  which  ceded 
to  the  United  States  the  site  of  a  naval  acad- 
emy, exempted  all  the  personal  property  of 
the  officers  and  agents  of  the  general  govern- 
ment, residing  within  the  limits  of  the  ceded 
territory,  from  "  all  taxes  and  assessments," 
which  might  be  "  at  any  time  "  imposed  by 
the  State.  HM^  that  by  this  section,  per- 
sonal property,  consisting  of  stock  of  a  mu- 
nicipal corporation,  owned  by  such  officers  or 
agents,  living  in  said  limits,  was  exempt 
from  taxation.  Md.  Ct,  of  Appeals,  1852, 
Chauvenet  v,  Commissionere  of  Anne  Arun- 
del County,  8  Md,  269. 

174.  The  bonds  of  an  incorporated  com- 
pany, which,  by  its  charter,  are  exempt  from 
taxation,  are  not,  in  the  hands  of  incOlvi<)ual 
stockholders,  creditors  of  the  corporation, 
exempt  ftt)m  taxation,  whether  such  bond- 
holders are  also  stockholders  or  not.  2^.  J, 
Supreme  Ct  1852,  State  f>,  Branin,  8  Zabr. 
484. 

175.  Coupon  bonds  of  a  railroad  company 
are  taxable  in  Pennsylvania,  under  a  statute 
providing  for  the  taxation  of  bonds  and  cer- 
tificates of  loans  of  railroad  corporations. 
Corporation  loans,  though  in  some  sense  mere 
debts,  are  like  moneys  at  interest,  taxable  as 
property.  Pa,  Supreme  C«.  18C6,  Maltbyt). 
Reading  &  Columoia  R.  R.  Co.  62  Pa.  St, 
140. 

170*  The  tax  laws  of  Pennsylvania,  which 
impose  taxes  upon  corporation  loans  as  prop- 
erty found  in  the  State,  and  appoint  the 
debtor  coiporation  the  collector  of  the  same 
for  the  benefit  of  the  State  government,  are 
.constitutional  and  valid.    Ih. 

As  to  City  taxes,  see  Hukicipal  Cobpo- 

BATIOKft 


1.  Construction  of  line*  Under  the  stat- 
utes of  Massachusetts  authorizing  telegraph 
companies  to  construct  lines  of  electric  tele- 
graph along  highways  and  across  the  wateis 
of  the  State,  but  forbidding  them  to  incom- 
mode the  public  use  of  such  highways,  tyr  to  in- 
terrupt the  navigation  of  said  waters, — which 
provide  that  the  mayor  and  aldermen  or  se- 
lectmen of  the  places  through  which  the  lines 
are  to  pass  shall  speciiy  to  the  company  the 
location  and  kind  of  posts,&c— ir«2c2,  that  the 
determination  of  the  mayor  and  aldermen  of 
the  places  in  which  the  poles  of  sudi  companies 
might  stand  was  conclusive  upon  the  rigfat- 
frilness  of  their  erection  within  the  timits  of 
a  highway,  so  that  they  could  not  lawfully 
be  removed  by  the  city  or  town,  or  any  of  its 
officers,  or  treated  in  any  manner  as  a  public 
nuisance.  Maes,  Supreme  Ct.  1867,  Conmion- 
wealth  v.  City  of  Boston,  07  Jfass.  655.  And 
see  Young  v.  Inhabitants  of  Yarmouth,  9 
Gray,  886. 

2.  The  provisions  and  privileges  of  said 
statutes, — Meld,  not '  to  extend  to  telegraph 
companies  incorporated  under  the  laws  of 
other  States.    Ih. 

8«  The  charter  of  a  telegraph  company, — 
which  enacted  that  the  company  might  lay 
their  pipes,  &c.  under  an]|  highways,  &c 
but  that  nothing  contained  in  the  proviuons 
should  give  them  power  to  dig  under  any 
railway  or  canal,  provided  that  it  should  be 
lawful  for  the  company  to  cany  their  wires 
directly  across  any  railway  or  canal, — fftH 
that  the  company  had  no  right  to  dig  muda 
and  directly  across  a  railway  at  the  place 
where  it  crossed  a  common  highway.  JBtdL 
1864,  Southeastern  Railw.  Co.  «.  European 
&c.  Telegraph  Co.  24  Mug,  L.  A  Eq,  613 ;  82 
Law  J.*N.  S,E<Kh.  118;  9  Exth.  868;  2  C&m. 
Lau)^  467. 

See  Ehikekt  T>ot£AIs. 

4.  Whether  eommon  carriers.  Telegraph 
companies  are  common  carriers,  and  liable  as 
as  such.  Cal,  Supreme  Ct.  1869,  Parks  c 
Alta  California  Telegraph  Co.  18  CbiL  422. 

5.  Thus,  where  one  telegraphed  to  his 
agent,  to  attach  for  a  debt,  but  the  message 
was  negligently  delayed  so  that  other  cred- 
itors got  the  first  attachments,  and  he  lost 
his  debt,  the  company  were  held  liable  for 
the  amount  of  the  debt.    Ih. 

C*  A  telegraph  company  is  a  bailee;  It 
cannot  be  considered  a  couunon  caniu-ysiccc 
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it  contracts  not  in  obedience  to  any  common 
law  obligation,  bat  in  accordance  with  cer- 
tain rules  and  regulations  authorized  by  stat- 
utory law.  Md.  Ct  ofAppsaUy  1862,  Bimey 
V.  New  York  &  Washington  Telegraph  Co. 
18  2fd.  841.  And  see  Breese  9  United  States 
Telegraph  Co.  45  Barb.  274 ;  81  Bmo.  Pr,  86. 
7«  Telegraph  companies,  in  the  absence  of 
statutory  provisions,  are  not  common  camera. 
Their  obligations  and  liabilities  are,  there- 
fore, not  to  be  measured  by  the  rules  regulat- 
ing that  class  of  persons,  but  must  be  fixed 
by  considerations  growing  out  of  the  nature 
of  the  business  in  which  they  are  engaged. 
They  do  not  become  insurers  against  all  er- 
rors in  the  transmission  or  delivery  of  mes- 
sages,, except  so  far  as  by  their  rules  and  reg- 
ulations, or  by  contract  or  otherwise,  they 
choose  to  assume  that  position,  or  hold  them- 
selves out  as  such  to  the  public.  Telegraph 
companies,  like  common  carriers,  it  is  true, 
exercise  a  public  employment,  by  which  they 
are  bound  to  send  messages  for  those  who 
apply  and  are  ready  to  pay  the  usual  charges, 
as  the  latter  are  bound  to  transport  goods  for 
those  who  seek  their  services  upon  similar 
terms.  But  beyond  this,  as  relative  to  the 
actual  transportation  of  goods  in  the  one 
case,  and  the  transmission  of  ideas  in  the 
other,  there  is,  in  the  nature  of  things  and 
the  different  agencies  employed,  very  little 
substantial  resemblance.  Any  analogy  must 
be  more  fanciful  than  real,  and  likely  to  lead 
to  error  and  injustice.  Jfich.  Supreme  Ct, 
1867,  "Western  Union  Telegraph  Co.  v.  Carew, 
15  Mich,  525. 

8.  Liability  for  error  in  despatch.  The 
obUgations  of  telegraph  companies,  though 
they  are  not  insurers  of  the  safe  delivery  of 
what  is  intrusted  to  them,  like  those  of  com- 
mon carriers,  spring  from  the  public  nature 
of  their  employment,  and  the  contract  under 
which  the  particular  duty  is  assumed ;  and 
one  of  the  plainest  of  their  obligations  is  to 
transmit  the  very  message  prescribed.  Hence, 
if  they  negligently  or  wilfully  violate  their 
duty  by  omitting  to  dispatch  over  their  wires 
an  exact  copy  of  the  message  delivered  for 
transmission,  they  will  be  responsible  to  the 
party  to  whom  the  erroneous  message  is  ad- 
dressed, in  an  action  on  the  case.  Pa,  Su- 
preme Ct.  1880,  New  York  &  Washington 
Printing  Telegraph  Co.  v.  Dryburg,  86  Pa. 
St.  298. 

9.  Although  a  telegraph  company  be  con- 


sidered only  as  the  agent  of  the  sender  of  a 
message,  they  are  liable  to  third  persons,  as 
wrong  doers,  for  any  misfeasance  in  the  exe- 
cution of  the  duties  confided  to  them ;  and 
they  will  not  be  relieved  from  such  liability 
for  damages  sustained  by  the  negligent  trans- 
mission of  an  erroneous  ihessage,  1^  the  &ct 
that  the  sender  did  not  pay  for  its  being  re- 
peated back,  in  accordance  with  a  rule  of  the 
company,  whereby  they  limited  their  respon- 
sibility to  the  correct  transmission  of  mes- 
sages that  should  be  repeated  back.  Especi- 
ally, where  the  mistake  consisted  in  trans- 
mitting a  different  message  from  the  one 
ordered.    lb. 

10.  A  telegraph  company  may  be  held  li- 
able for  errors  in  the  transmission  of  a  dis- 
patch directing  the  sale  or  purchase  of 
stocks,  if  the  message  was  given  in  terms  in- 
telligible to  the  correspondent,  though  not 
clearly  intelligible  to  others.  Ni  T.  Com. 
PI.  1865,  Bittenhouse  v.  Independent  Line  of 
Telegraph,  1  Daly,  474. 

11.  The  printed  heading  to  the  paper  on 
which  a  telegraphic  message  was  written  and 
delivered  to  the  company  for  transmission, 
contained  a  direction  to  send  the  message 
"  subject  to  the  above  printed  conditions  and 
agreement,'^  among  which  was  a  stipulation 
that  the  company  were  not  to  be  liable  for 
any  error  or  delay  beyond  the  amount  paid 
for  transmission,  unless  the  message  were  re- 
peated and  an  additional  compensation  paid. 
The  message  written  under  this  heading  was 
signed  by  the  writer.  HMj  that  this  consti- 
tuted a  contract  binding  upon  the  writer, 
and  that,  there  being  no  repetition  of  the  mes- 
sage requested  or  paid  for,  the  company 
were  not  liable  in  damages  for  an  error  in  the 
transmission.  It  makes  no  difference  in  such 
a  case,  that  the  writer  of  the  message  did  not 
read  tlie  conditions  under  which  he  wrote 
and  subscribed  his  message.  [17  Com.  B.  8, 
84,  E.  C.L.;  1  Mete.  Ky.R  164;  Sees.  L.  of 
1848,  ch.  265,  §  11.]  N.  T.  Com.  PI  1866, 
Bryant  «.  American  Telegraph  Co.  1  Ddlify 
575 ;  S.  P.  Mich.  Swprems  Ct.  1867,  Western 
Union  Telegraph  Co.  v,  Carew,  15  Jileh. 
525. 

12.  — for  delay  in  transmissioiu  A  tele- 
graph company,  to  whose  operator  a  tele- 
graphic despatch  is  delivered  for  transmis- 
sion, from  the  tenor  of  which,  and  statements 
made  by  the  writer  to  the  operator,  it  ap- 
pears that  the  object  is  to  have  an  attachment 
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issued,  and  that  promptness  is  of  great  im- 
portance, are  liable  to  the  writer  for  the  loss 
of  his  debt  caused  by  a  delay  in  the  deliyery 
of  the  message,  by  which  the  attachment  was 
not  levied  in  time.  2^.  Y,  Com  PL  1866, 
Bryant  v,  American  Telegraph  Co.  1  Daly, 
575.        % 

18«  — for  omission  to  send.  An  agent  of  a 
telegraph  company  received  a  message  for 
transmission,  for  which  the  stipulated  price 
was  paid,  but  forgot  and  neglected  to  dis- 
patch the  same  oyer  the  wires.  Hddy  that 
the  company,  having  contracted  to  perform  a 
service  within  the  sphere  of  its  business,  for 
compraisatibn,  was  liable  for  any  loss  or  in- 
jury resulting  from  its  neglect,  and  could  not 
claim  an  exemption  contained  in  its  printed 
notices,  from  liability  for  the  non-transmiA- 
sion  and  non-delivery  of  xmrepeated  mes- 
sages. Md.Ct.ofAppeal8,lSQ2yB\Tnejv,J^ew 
York  &  Washington  Telegraph  Co.  18  Md, 
841. 

14.  Plaintifr,  by  an  instrmnent  under  the 
corporate  seal,  agreed  with  the  Electric  Tele- 
graph Company  to  transmit  all  his  dispatches 
and  such  other  messages  as  he  could  collect 
or  influence,  through  their  telegraph,  for  a 
commission  on  the  amount  received  by  the 
company  for  their  charge  for  the  transmis- 
sion, the  maximum  to  be  600Z.  per  annum, 
and  the  minimum  800Z.  During  the  exist- 
ence of  this  agreement,  the  chairman  of  the 
company  entered  into  a  parol  agreement  with 
the  plaintiff  to  pay  him  at  the  increased 
rate  of  601.  per  c^it.  in  consideration  of 
the  plaintifTs  further  services  in  collecting 
pnblic  intelligence  and  forwarding  it  by 
the  company's  telegraph.  These  addi- 
tional services  were  found  to  be  beneficial  to 
the  company.  And  this  agreement  was  en- 
tered upon  the  minutes  of  the  conipany,  and 
the  plaintiff  had  received  800Z.  for  services  in 
persuance  of  it  The  deed  of  settlement  pro- 
vided that  all  contracts,  where  the  consider- 
ation exceeded  502.  should  be  signed  by  three 
directors.  Eddy  that^the  parol  agreement, 
whether  tMra  mres  or  not,  having  been  acted 
upon  and  ratified  by  the  company,  was  bind- 
ing upon  them ;  and  also,  that  such  agree- 
ment was  no  violation  of  the  provision  of  the 
charter,  that  the  telegraph  should  be  open  to 
all  persons  alike,  without  favor  or  preference. 
Q.  B.  1856,  Beuter  v.  Electric  Telegraph  Co. 
37  Eng.  L,  <fe  Eq.  189;  6  EU.  &  B.  841. 

15.  Measure  of  damages.    A  telegraph 


I  company  received  from  the  plaintiff  a  mes- 
sage informing  the  person  to  whom  it  was 
addressed,  where  he  could  get  a  certain  sum 
of  money,  which  message  was,  by.  the  ni^^- 
gence  of  the  company,  delayed  until  it  was 
too  late  for  the  money  to  be  uaed  aa  the 
plaintiff  intended,  whereby  he  had  lost  a  valor 
able  contract,  and  was  compelled  by  tiie 
terms  of  his  agreement,  to  pay  damagesi 
The  company  was  not  informed  of  any  par- 
ticular use  for  which  the  money  was  intended. 
ffeldy  that  the  plaintiff  could  not  recover 
from  tbe  company  any  thing  more  than  the 
amount  paid  for  the  message,  and  interest  wi 
the  money  therein  mentioned,  during  the 
time  it  was  delayed.  ^.  F.  Supreme  Ct,  1860, 
Landsbeiger  «.  Magnetic  Telegraph  Co»  3d 
Barb,  630. 

16.  An  order  to  purchase  500  bales  of  cot- 
ton, sent  by  telegraph,  was  altered  bo  as  to 
read  250Q.  Upon  the  discovery  of  the  mis- 
take, the  telegraph  company  notified  the 
factors  thereof  Edd,  1.  That  if  the  com- 
pany was  liable  at  all,  they  would  have  been 
liable  for  the  loss  on  an  immediate  resale  of 
the  surplus  already  purchased,  with  all 
charges,  and  factors'  commissions  thereon, 
and,  therefore,  that  the  factors^  the  plaintiff* 
agents,  were  not  to  accept  an  offer  to  pay, 
which  did  not  include  those  coDajniasiona. 
2.  That  it  was  the  duty  of  the  plainti£&,  as 
soon  as  they  knew  of  the  mistake,  to  notiiy 
the  defendants  that  they  would  be  held  re- 
sponsible for  the  cotton  purchased  beyond 
the  amount  ordered,  and  that  xmless  they  re- 
ceived and  paid  for  the  same,  it  would  be 
sold  for  their  account  and  they  be  charged 
with  the  loss,  if  any  there  was  by  the  tna^ 
action.  Va.  Ct,  of  Appeah,  1859,  Washing- 
ton &  New  Orleans  Telegraph  Co.  o.  Hobaon, 
15  OraU.  122. 

17  •  When  the  plaintiffs  had  notice  of  tbe 
mistake,  part  of  the  cotton  had  been  loaded 
and  part  was  under  contract  of  affireight- 
ment  Bdd,  that  the  loss  to  be  paid,  if  at 
all,  by  the  company,  was  the  difference  be- 
tween the  cost  and  chaiges,  and  what  it 
would  have  sold  for,  part  shipped  and  part 
contracted  for ;  and  that,  on  fiiilure  of  the 
company  to  take  the  cotton  off  their  hands 
at  once,  if  the  plaintiff  sent  the  cotton  to 
Liverpool,  with  the  intent  to  appropriate 
the  profits^  if  any,  and  hold  the  company  li- 
able for  loss,  if  any,  they  could  not  recoTer 
even  for  the  loss  estimated  as  above  stated  at 
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the  port  of  shipment  *  sending  the  cotton  on 
with  intent  to  take  the  profits,  being  a  waiver 
of  any  claim  against  the  company.    Ih, 

18*  On  the  other  hand,  if  the  plaintiff 
looked  upon  it  as  a  pledge,  and  sent  it  on 
intending  only  to  satisfy  the  claim  which 
they  might  have  had  at  the  moment  of  dis- 
covering the  mistake,  and  to  account  to  the 
company  for  the  profits,  they  did  not  there- 
by waive  any  claim,  and  it  was  a  question 
for  the  jury  to  say  what  was  the  plajntifls*  in- 
tent in  sending  it  on*    Ih. 

19.  Where  the  dispatch  directed  a  sale  at 
the  board  of  brokers,  and  by  reason  of  the 
error  it  had  to  be  repeated,  in  consequence 
of  which  it  was  received  too  late  to  be  ftal- 
filled  at  the  board,  and  the  stock  was  pur- 
chased on  the  street  at  a  loss, — EM^  that  the 
defendants,  having  placed  it  beyond  the  pow- 
er of  the  plaintifGs*  brokers  to  make  the  pur- 
chase in  the  particular  manner  indicated, 
could  not  avail  themselves  of  the  fact 
that  the  purchase  was  made  in  the  mode 
adopted.  JVI  F.  Com.  PI.  1865,  Rittenhouse 
9,  Independent  Line  of  Telegraph,  1  Daly, 
474. 

20.  Stock  purchased  in  consequence  of 
such  mistake  diould  not  be  sold  without  no- 
tice to  the  company,  if  the  plaintifEs  desire 
to  hold  them  responsible  for  any  loss  result- 
ing firom  the  sale.    Ih. 

21*  Liability  for  connecting  line*  A  com- 
pany,— ffdd^  liable  for  a  loss  on  a  purchase 
reeidting  from  an  error  committed  on  a  con- 
necting line.  De  Rutte  v.  New  York  &c. 
Tel^puph  Co.  1  Daly,  647. 

22«  Li  an  action  against  a  telegraph  com? 
pany,  in  California,  to  recover  a  penalty  of 
$600,  prescribed  by  a  statute  of  that  State, 
for  a  failure  to  transmit  a  telegraphic  mes- 
sage, it  appeared  that  the  plaintifT  contracted 
with  the  State  Telegraph  Company  for  the 
transmission  of  a  message  to  Jackson,  and 
that  this  company,  whose  line  terminated  at 
Sacramento,  took  the  message  to  the  ofiice  of 
the  defendant  there,  and  asked  to  have  it 
forwarded,  tendering  a  price  which  the  de- 
fendants reitised.  ffeldj  that  the  plaintiff 
could  not  maintain  his  action,  under  the 
statute,  for  the  refiisaL  (7aZ.  Supreme  Ct, 
1860,  Thum  «.  Alta  Telegraph  Co.  16  Cal, 
472. 

28.  Liability  for  negligence  in  constmc- 
tlon«  A  telegraph  company  who  erect  their 
2K>les  by  the  side  of  the  road,  and  allow  their 


wires  to  hang  so  low  that  the  public  travel 
is  thereby  impeded,  will  be  liable  for  any 
damage  occasioned  thereby  to  any  person, 
who  is  using  due  care  in  the  exercise  of  his 
right  to  travel  over  any  part  of  the  road  laid 
out  as  a  highway.  Me.  Supreme  Ct.  1859, 
Dickey  v.  Maine  Telegraph  Co.  46  Me,  483. 


TOWNS. 

MUKICIFAIi  COBFORATIOire. 


TBAKSFEBS. 

As  to  transfers  of  corporate  property,  see 
Assignments  ;  Deeds  ;  Gbants  ;  Pbofebtt. 
As  to  transfer  of  Stock,  see  Stock. 


TBEASUKEB. 

1.  His  duty.  It  is  the  duty  of  a  treasurer 
to  keep  the  moneys  of  his  principal  distinct 
firom  his  own,  unless  it  is  otherwise  agreed ; 
and  to  pay  any  balance  due  on  demand.  2f, 
Y,  Supreme  Ct.  1857,  Second  Avenue  R.  B. 
Co.  «.  Coleman,  24  Barb.  800. 

For  the  powers,  duties,  and  liabilities  of 
treasurers  of  corporations,  in  common  with 
other  officers,  see  Officers. 

2.  His  powers.'*'  The  official  authority  of 
a  treasurer  of  a  corporation  to  collect  and 
pay  debts,  does  not  involve  the  power  to  sell 
and  assign  its  securities — e.  g.  a  mortgage 
belonging  to  it — ^without  authority  fh>m  the 
trustees.  JVI  T,  Supreme  Ct.  1880,  Jackson 
V.  Campbell,  6  Wend.  572« 

8.  That  evidence  that  a  person  who  in- 
dorses a  promissory  note  made  payable  to  a 
corporation,  as  *^ treasurer"  of  such  corpora- 
tion, is  the  secretary  and  general  pecuniaiy 
manager  of  their  business,  not  sufficient  to 
show  that  such  transfer  is  valid, — seeEnight 
V.  Lang,  4  K  D.  Smith,  881 ;  3  Abb.  Pr.  227. 

*  Where  an  agent  of  a  oorporetian,  who  was  anthorlied 
to  sign  "  all  notes  and  business  paper,"  gare  aoconunoda- 
Uon  notes  in  the  oompany^s  name, — Htld^  that  the  oorpora- 
tlon  were  liable  npon  them  to  a  bona  Jlds  holder  thereof, 
who  took  them  for  Talae  before  maturity,  notwithstanding 
the  want  of  authority  of  the  agent  to  giro  them  for  the  pur- 
poses in  question.  JfoM.  SuprttoM  Ck  1867,  Bird  «.  Dag- 
gett, 9T  JfoM.  4M. 

Thefanctlons  of  a  note  teller  do  not  extend  to  the  eras- 
ore  of  the  name  of  one  of  sereral  makers  of  a  note,  sim- 
ply upon  his  request  HL  Supr^n*  Ct.  186ft,  Marina. 
Bank  of  Chicago  t.  rtrrj^40IU.  835. 
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4.  ThQ  treasnrerof  a  coiporation,  ivhose 
charter  provides  for  the  management  of  the 
property  and  sf&ais  of  the  company  by  direc- 
tors, has  not,  by  virtue  of  his  office,  any  au- 
thority to  pay  the  debts  of  the  corporation, 
or  set  off  the  debts  due  fix)m,  by  those  due 
to,  the  company ;  and  a  note,  given  on  an  ar- 
rangement, made  with  the  treasurer,  of  debts 
and  credits  is  void,  and  cannot  be  enforced. 
Me,  Supreme  Ot,  1858,  Brown  v,  "Weymouth, 
36  Me.  414. 

5«  The  treasurer  of  a  corporation  cannot 
maintain  a  suit  against  the  company,  upon  a 
claim  against  it,  which  he  has  purchased. 
Such  a  purchase  is  an  extinguishment  of  the 
corporate  debt  Pa.  Bupreme  Ct.  1858,  Hill 
«.  Frazier,  22  Pa.  8t.  820. 

6«  The  assuming  of  a  debt  against  a  third 
person  is  not  within  the  ordinary  powers  of 
the  treasurer  of  the  corporation.  It  is  not  in 
th^  usual  course  of  business,  and  some  special 
authority  so  to  do  must  be  shown.  VL  8u- 
pr&me  Ct.  1861,  Stark  Bank  t?.  U.  S.  Pottery 
Co.  84  Vt.  144 

7«  The  treasurer  of  an  incorporated  insti- 
tution for  savings  has  no  authority,  as  such, 
and  without  being  specially  authorized  there- 
unto, to  execute  a  release  in  the  name  of  the 
corporatiorL  Mass,  Supreme  Ct.  1850,  Dcd- 
ham  Institution  for  Savings  v.  Slack,  6  Oush, 
408 ;  S.  P.  1856,  E.  Carver  Company  «.  Man- 
ufacturers^ Ins.  Co.  6  Gray,  214. 

8.  The  treasurer  of  a  manufacturing  cor- 
poration has  authority  by  virtue  of  his  of- 
fice, to  release  a  claim  for  a  loss  under  a  pol- 
icy of  insurance  issued  by  him  in  behalf  of  the 
corporation.  [6  Cush.  408.  J  Mass,  Supreme 
Ot.  1856,  E.  Carver  Co.  v.  Manufacturers' 
Ins.  Co.  6  Oray,  214. 

9.  His  liability.  A  treasurer  of  a  corpora- 
tion, acting  in  his  own  behalf  and  not  by  the 
authority  of  the  company,  will  be  personally 
liable,  notwithstanding  he  signed  his  name 
as  treasurer,  and  might  have  expected  that 
the  company  would  adopt  and  ratify  his  do- 
ings. Me.  Supreme  Gt  1856,  Haynes  v.  Hun- 
newell,  42  Me.  276. 

10.  The  treasurer  of  a  corporation  is  not 
liable,  in  his  individual  capacity,  to  a  stock- 
holder, for  refusing  to  pay  him  a  dividend, 
although  there  were  funds  in  the  hands  of 
the  treasurer  sufiBcient  for  the  payment  there- 
of at  the  time  of  his  refusal ;  the  remedy  of 
the  stockholder  in  such  a  case  being  against 
the  corporation.    Mass,  Supreme  Ct.  1889, 


French  «.  Fuller,  2ZPiek.  108;  &  P.  Weston 
V.  Gibbs,  Id.  205. 

11.  The  treasurer  of  a  coiporation,  who 
holds  money  to  pay  a  dividend  which  has 
been  declared,  and  who  refuaea  to  pay  the 
dividend  upon  certain  shades,  upon  the 
ground  that  he  is  himself  the  owner  of  the 
shares,  is  liable  personally  to  an  acti<m  of  as- 
sumpsit for  money  had  and  received,  bron^t 
in  the  name  of  the  real  owner  of  the  shares, 
to  recover  the  amount  of  such  dividend.  Vt 
Supreme  Ct.  1848,  Willianw  «.  FulIertoD,  20 
Vt.  846. 

12.  Where  the  treasurer  of  a  corponfion 
obtaina  pennission  to  bonow  the  funds  in 
his  hands,  upon  giving  his  note  with  a  mort- 
gage, and  he  gives  his  note  for  them  without 
the  mortgage,  he  is  not  exonerated  finm 
liability  as  treasurer,  for  the  amomit.  Me.  Su- 
preme Ct  1850,  Bluehill  Academy  v.  £Dia^ 
82  Me.  260. 


TBUSTBSS. 

As  to  Trustees  of  corporations,  see  Boasd; 
DiBBCTORs;  Offigbbs. 
As  to  Corporations  acting  as  tmstees,  see 

Dbvisbs;  Tbxtsts. 


TBUSTSb 

1.  Between  corporatlen  and  ra^dien.  An 

action  cannot  be  maintained  against  a  cor- 
poration by  one  of  its  stockholders,  to  com- 
pel it  to  declare  and  pay  a  dividend,  fiom 
ftmds  on  hand.  A  corporation  stands  in  no 
fiduciary  relation  to  its  stockholders.  The 
directors,  not  the  corporate  body,  are  the 
trustees,  and  should  be  parties  to  any  action 
for  the  enforcement  of  the  trust  N,  T.  Sit- 
preme  Ct  Sp,  T.  1867,  Eames  «.  Rochester 
&  Genesee  Valley  R  R.  Co.  4  A(fb.  Pr.  if.  5. 
107.  Compare  N.  Y.  A  New  Haven  R  R 
Co.  fj.  Schuyler,  17  K  r.  592;  7  Ahb,  Pr.  41; 
Yerplanck  f>.  Mercantile  Ins.  Co.  1  Edtt,  84. 
?•  —  or  creditors.  When  money  is  de- 
posited in  a  bank,  to  be  drawn  at  the  pleasore 
of  the  depositor,  the  bank  is  not  liable  to  an 
action  without  a  previous  demand.  The  re- 
quest is  parcel  of  the  contract,  and  most  be 
proved.  But  where  the  bank  has  suspended 
payment,  and  closed  its  doors,  and  refoeea  to 
admit  its  creditors,  a  demand  would  be  un- 
availing, and  the  bank,  by  its  acts^   baa 
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waiyed  the  necessity  of  a  demand.  Mius. 
Supreme  Ct,  1844,  Wataon  «.  Phcenix  Bank, 
8  MeU.  217. 

8.  The  drawing  of  drafts,  by  a  creditor, 
opon  the  comptroller  of  a  city,  and  present- 
ment to  him,  is  sufficient  to  charge  the  city 
with  notice  of  such  claims,  and  is  eqnlYalient 
to  such  an  assignment  as  to  constitute  the 
dty  trustees  of  the  parties  interested.  K  T, 
Ct.  of  Appeals,  1864,  Hall  «.  City  of  Buffalo, 
1  Eeyes^  193. 

4«  A  municipal  corporation,  having  raised 
a  certain  sum  by  taxation,  under  authority 
giyen  by  the  legislature,  to  pay  an  amount  due 
a  creditor,  is  not  a  trustee  or  agent  of  such 
creditor  bo  as  to  sustain  his  action  for  the 
money  received.  JV.  T,  Superior  Ct.  1867, 
Berrian  «.  Mayor  &c.  of  New  York,  4  Bdbt. 
588. 

5.  The  fact  that  money  has  been  paid  to 
a  municipal  corporation  in  a  case  where  it 
had  no  legal  capacity  or  power  to  receive  it, 
will  not  sustain  an  action  to  recover  back 
the  money,  unless  it  has  been  appropriated 
by  the  corposation  to  municipal  f>urppscB, 
and  the  appropriation  was  by  a  valid  ord- 
inance. What  is  ^'a  valid  ordmance"  con- 
sidered. CaL  Supreme  Ct.  1867,  Herzo  «. 
City  of  San  Francisco,  83  GcU.  184. 

G«  Resulting  trust  in  fiivor  of  corporation* 
Where  real  estate  is  purchased,  and  in  fact 
paid  for,  with  the  funds  of  an  incorporated 
company,  a  resulting  trust  is  created  in  favor 
of  the  corporation,  although  the  deed  there- 
ior  is  made  absolute  to  a  third  party,  and 
purports  upon  its  face  to  be  given  for  his 
own  use  and  benefit  And  a  party  so  taking 
the  title,  becomes  a  trustee  for  the  creditors 
and  stockholders  of  the  corporation;  and 
the  trust  will  be  enforced  for  their  benefit  at 
the  instance  of  the  receiver.  2f,  J,  GhaTieeryy 
1868,  Stratton  «.  Dialogue,  16  N.  J,  Eq.  (1 
C.  R  Oreefi,)  70. 

7.  Where  certainf"  subscribers  to  the  stock 
of  a  manufacturing  company  put  in  property 
at  a  valuation  and  received  the  stock  of  the 
company  therefor,  and  disposed  of  it  as  their 
own,  and  the  company  took  possession  of  the 
property  and  used  it,  but,  by  negligence,  no 
conveyonce  of  the  property  by  deed  was 
made  to  them, — JSieldy  that  when  the  con- 
sideration for  the  property  was  received,  its 
former  owners  became  trustees  of  the  com- 
pany and  held  the  title  for  the  company ; 
that  any  subsequent  conveyance  by  them  to 


a  grantee  w^ith  notice  would  be  void  against 
the  company,  and  a  judgment  creditor  is  in 
no  betler  situation  than  such  a  grantee  would 
be.  JV.  J,  Chancery,  1853,  New  England 
Manuf.  Co.  v.  Vandyke,  1  Stoekt,  498. 

8«  Power  of  corporations  to  take  prop- 
erty iu  trust.  Where  a  corporation  has  the 
legal  capacity  to  take  real  or  personal  estate, 
it  may  take  and  hold  it  upon  trust,  In  the 
same  manner  and  to  the  same  extent  as  a 
private  person  may  do.  It  is  true  that  if  the 
trust  be  repugnant  to,  or  inconsistent  with, 
the  proper  purposes  for  which  the  corpora- 
tion was  created,  it  cannot  be  compelled  to 
execute  them.  ,  But  this  will  furnish  no 
ground  to  declare  the  trust  itself  void,  if 
otherwise  imexceptionable;  but  will  simply 
make  it  necessary  for  a  new  trustee  to  be 
substituted^  by  the  proper  court  having 
equity  jurisdiction,  to  enforce  and  perfect 
the  object  of  the  trust.  U,  S,  Supreme  Ct. 
1844,  Vidal  v,  Girard,  2  How.  127. 

9«  An  aggregate  corporation  created  for 
pious  and  charitable  objects,  may  take  and 
hold  property  as  trustee  for  pious  uses.  Mass. 
Supreme  Ct.  1815,  Trustees  of  Phillips  Acad- 
emy V.  King,  12  Mai8.  546. 

10.  A  corporation  may  be  the  trustee  of  a 
charity,  provided  the  trust  be  not  repugnant 
to,  or  inconsistent  with,  the  proper  purposes 
for  which  the  corporation  was  created ;  and 
if  the  corporation  is  incompetent  to  hold  as 
a  trustee,  the  devise  or  grant  will  not  bo 
thereby  rendered  void,  but  equity  will  ap- 
point a  new  trustee  to  carry  out  the  objects 
of  the  charity.  JVI  ff.  Supreme  Ct.  1857, 
Chapin  v.  School  District  No.  3  in  Winchester, 
35JV:J2:445. 

11.  A  corporation  cannot  be  seized  of 
land  in  trust  for  purposes  foreign  to  its  in- 
stitution. JV!  T.  Supreme  Ct.  1811,  Jackson 
V.  Hartwell,  8  Johns.  422;  JV.  K  Superior  Ct. 
1844,  Trustees  &c  of  Methodist  Seminary  v, 
Peaslee,  16  K  K  317. 

12.  Thus  where  a  corporation  was  empow- 
ered ^^  to  establish  an  institution  in  the  town 
of  N.  for  the  instruction  of  youth, — Held^ 
that  t&e  corporation  could  not  be  a  trustee^ 
to  hold  funds  and  pay  over  the  income  there- 
of for  the  support  of  missionaries.  N.  H. 
Superior  Ct,  1844,  Trustees  &c.  of  Methodist 
Seminary  9.  Peaslee,  15  N.  H.  817.  Compare 
Robertson  «.  Bullions,  11  N.T.  (1  Kern.)  248. 

13.  A  corporation  chartered  for  the  pur- 
pose of  receiving  and  holding  in  trust  prop- 
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erty  committed  to  them  by  bequest,  &c.,  in 
trust  for  an  unincorporated  association,  with 
power  to  execute  any  trusts  confided  in  them 
by  such  association,  may  take  a  fund  be- 
queathed to  them  to  be  expended  under  the 
direction  and  for  the  appropriate  uses  of  a 
committee  of  such  association.  JV.  7.  Ct.  of 
Appeals,  1867,  Harris  «.  American  Bible  So- 
ciety, ^4  Abb.  Pr.  K  8, 421.  Compare  Sher- 
wood V.  American  Bible  Society,  1  Kef^ea,  561. 

14.  A  bequest  of  property  to  trustees,  to 
be  by  them  paid  over  to  the  executiye  com- 
mittee of  the  American  Peace  Society,  to  be 
expended  in  the  cause  of  peace,  is  sufficient- 
ly definite ;  and  the  trust  so  created  will  be 
cmforced  although  said  society  is  still  unin- 
corporated. Me.  Supreme  Ct,  1868,  Tappan 
«.  Deblois,  45  Me,  1^3. 

15*  Although  a  corporation  cannot  act  as 
trustee  in  relation  to  any  matter  in  which  it 
has  no  interest,  it  may  accept  property  partly 
for  its  own  use  and  partly  for  the  use  of 
others;  and,  as  a  necessary  incident,  may 
execute  that  part  of  the  trust  which  relates 
to  the  others.  iV.  7.  Ghaneerpy  1828,  Matter 
of  Howe,  1  Paige,  214. 

16.  Effect  of  acceptance.  A  corporation, 
which  has  once  expressly  accepted  a  dona- 
tion upon  the  trusts  and  for  the  purposes  for 
which  it  was  given,  cannot  afterwards  re- 
nounce it,  but  are  compellable  to  hold  and 
apply  it  to  the  public  and  charitable  pur- 
poses to  which  it  was  destined.'  Mass.  Sttr- 
preme  Ot,  1882,  American  Academy  of  Arts 
and  Sciences  «.  Harvard  College,  12  Oray^ 
582. 

17.  A  testatrix  by  her  will  gave  all  her 
real  and  personal  estate,  after  payment  of 
debts,  &c.,  to  a  town  for  the  purpose  of  estab- 
tablishing,  for  the  use  and  benefit  of  its  in- 
habitants, a  free  public  library,  and,  if  the 
funds  should  prove  sufficient,  a  firee  public 
reading  room,  to  be  under  the  control  of 
trustees  to  be  chosen  Irom  time  to  time  by 
the  inhabitants,  which  trustees  were  directed 
to  sell  certain  portions  of  the  real  estate  and 
empowered  to  convey  the  same  with  a  view 
to  the  establishment  of  the  said,  builiings. 
It  was  also  provided  that  the  town  should 
forever  pay  all  the  incidental  expenses  of 
managing  and  insuring  the  library  and  build- 
ing. The  town  at  first  voted  to  accept  the 
provisions  named  in  the  will,  and  choose 
trustees  accordingly ;  but  afterwards  recon- 
sidered this  vote,  and  voted  to  decline  to  ac- 


cept the  sama  ffeld,  that  the  will  gave  the 
estate  to  the  town  in  fee;  that  the  trosteeB 
were  vested  with  a  power,  coupled  with  a 
trust,  which  entitled  them  to  apply  to  the 
court  for  instructions  relative  to  ^e  proper 
discharge  of  their  duty;  that  the  trusts 
created  by  the  will  were  charitable  trusts, 
although  a  burdra  was  annexed  to  the  ac- 
ceptance thereof  by  the  town ;  that  the  town 
had  power  to  accept  the  trusts  and  could  not 
subsequently  renounce  the  same,  and  that 
the  trust  would  not  be  defeated  by  a  fkihire 
on  the  part  of  the  town  to  pay  the  expenses 
enjoined  by  the  wilL  Mass.  Supreme  Ct, 
1865,  Drury  «.  Inhabitanta  of  Natick,  10 
AUen,  169. 

18.  Identifying  corporation  intended.  A 
testator  bequeathed  certain  property  to  "  the 
missions  and  schools  of  the  Episcopal  church 
about  to  be  established  at  or  near  Port  Ores- 
son,"  upon  the  western  coast  of  Africa.  The 
evidence  showed  that  this  mission  was  estab- 
lished by,  and  depended  for  support,  on  the 
^^  domestic  and  foreign  missionary  society 
of  the  Protestant  Episcopal  church  of  the 
United  States.''  ^02(2,  that  the  devise  might 
be  construed  into  a  bequest  to  this  last 
named  association.  Pa.  Supreme  Ct.  1858, 
Domestic  and  Foreign  Missionary  Society^ 
Appeal,  SO  Pa,  St.  425. 

Consult  Bequests  ;  Deyibes. 

19*  Sabatitation*  Where  a  legacy  in  trust 
is  left  to  an  association  incapable  of  taking, 
the  court  will  appoint  a  substituted  trostee. 
Mass.  Supreme  Ct,  1861,  Bliss  «.  American 
Bible  Society,  2  AUen,  884. 

20«  Where,  by  act  of  the  legislature,  a 
municipal  corporation  holding  certain  lands 
in  trust  for  charitable  purposes,  in  which  all 
the  inhabitants  of  the  original  town  were 
interested,  was  abolished, — Held,  that  the 
beneficial  interest  of  those  inhabitants  re- 
mained unimpaired,  and  that  a  court  isi 
chancery  should,  on  the  petition  of  soch  in- 
habitants, appoint  a  new  trustee.  Vt,  S^ 
prefM  Ct,  1856,  Town  of  MontpeMor «.  Town 
of  East  Montpelier,  29  Vt  12. 

SI.  Jarisdietion  of  eqnlty  to  enferoe  eer* 
porate  trusts.  Chancery  cannot  inquire  into 
a  usurpation  of  power  by  a  corporation  or 
its  trusteea,  with  a  view  of  dissolving  the 
corporation,  or  removing  any  of  its  members 
for  acts  of  misfeasance  or  nonfeasance,  but 
may  enforce  the  performance  of  the  tmsts 
confided  to  corporations.   Ky,  Ct,  t^  Appeals^ 
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1841,  Cbambers  «.  Baptist  Education  Socie- 
ty, 1  B.  Manr,  215. 

22.  Where  the  mode  of  application  of  a 
charitable  devise  is  left  to  the  iliscretion  of 
the  trustees,  the  court  will  not  interfere  to 
control  that  discretion,  unless  in  the  case  of 
manifest  incapacity  to  carry  out  the  trust,  or 
some  failure  or  abuse.  Ky,  Ct,  of  AppeaU^ 
1847,  Attorney  General  v.  Wallace,  7  B, 
Mmr.  611.  # 

23.  «But  it  is  proper  for  the  court  to  retain 
the  control  of  the  case  so  as  to  enforce  the 
execution  of  the  trust  within  a  reasonable 
time.    Tb, 

24.  That  a  court  of  chancery  in  assuming 
jurisdiction  oyer  corporate  trusts,  will  guard 
against  any  perversion  of  the  trust  funds  by 
the  corporation,  holding  the  trustees  person- 
ally responsible  for  breaches  of  trust, — see 
Van  Houten  o.  First  Reformed  Dutch  Church, 
17  N,  J,  Eq.  (2  a  E.  Oreen,)  126. 

25*  That  a  court  of  chancery  will  order  a 
charitable  fund  to  be  paid  to  a  corporation 
authorized  by  law  to  rec^iye  and  hold  it, 
without  first  prescribing  a  scheme  for  its  ap- 
plication,— see  Attorney  General  e.  Old  South 
Society  in  Boston,  18  AUenj  474. 

26.  The  dedication  of  a  meeting  house  to 
a  religious  society  creates  a  charitable  trust 
for  the  use  of  tiiose  who  are  beneficiaries, 
valid  in  equity ;  and  a  suit  in  chancery  is 
the  only  effectual  remedy  to  maintain  the 
trust,  and  enjoin  multiplied  invasions  of  the 
alleged  rights.  Ky,  Ct  of  Appodh^  1888, 
Curd  «.  Wallace,  7  Dana,  190. 

27.  Where  land  was  conveyed  to  a  church, 
being  dedicated  to  its  use  as  a  charity,  and, 
as  such,  had  been  possessed  and  enjoyed  by 
it  without  interruption  for  nearly  forty  years, 
— BM,  that  equity  would  protect  the  intend- 
ed beneficiaries  in  continued  possession  and 
enjoyment  of  the  land.  [2  Pet  666.]  By, 
Ot  of  AppedUy  1847,  Hadden  v.  Chom,  8  B, 
Monr,  70. 

28.  A  gift  of  lands  was  made  to  two  per- 
sons as  trustees  to  the  use  of  a  certain  relig- 
ious society  and  their  successors  forever, 
holding  the  same  principles.  Beld,  that  the 
gift  was  for  a  good  charitable  use,  over  which 
chancery  has  jurisdiction,  and  was  not  mere- 
ly to  the  society  then  existing;  but,  if  that 
ceased  to  exist,  or  to  be  of  the  same  fietith, 
then  to  any  other  society  holding  the  same 
faith  which  might  succeed  them;  and  if,  in 
case  of  such  change  of  faith,  no  other  society 


should  lay  claim  to  the  gift,  the  legal  estate 
would  remain  in  the  grantees  or  their  heirs, 
to  be  preserved  by  them  under  the  subsist- 
mg  trust  R  L  Supreme  Ct,  1862,  Potter  9. 
Thornton,  1  R  L  252. 

29.  A  church  fund  arising  principally 
from  sacramental  contributions,  during  a 
period  of  one  hundred  and  fifty  years,  will 
not  be  deemed  to  be  impressed  with  the 
character  of  a  public  charity,  if  only  a  small 
portion  thereof  was  specially  designated  to 
be  for  the  poor,  and  was  so  applied,  and 
there  is  no  clear  evidence  that  the  residue 
was  treated  or  considered  as  having  been  de- 
voted exclusively  to  such  object  Mass.  Bi^ 
preme  Ct,  1866,  Attorney  General  «.  Old 
South  Society  in  Boston,  18  Allen,  474. 

80.  Where  a  religious  society  is  organized 
as  a  branch  or  part  of  an  established  denom-  / 
ination,  and  becomes  endowed  with  property 
given  upon  the  faith  of  its  being  so,  the 
trustees  at  a  given  time  will  not  be  permitted 
to  employ  such  property  in  maintaining  doc- 
trine and  discipline  at  variance  with  that  of 
the  denomination,  even  though  they  are  sus- 
tained by  a  majority  of  the  corporators.  N, 
T.  Supreme  Ct.  8p,  T,  1848,  People  v.  Steele, 

2  Barb,  397 ;  6  jY.  F.  Leg.  Obs.  55. 

81.  Chancery  may  interfere  to  control  the 
management  of  the  property  of  religious  cor- 
porations, in  so  far  as  it  is  to  be  deemed  held 
by  the  corporation  in  trust  for  a  definite  pur- 
pose, and  upon  the  same  principles  as  apply 
to  trust  property  generally ;  but  cannot  in- 
terfere upon  the  mere  ground  of  error  or 
change  of  doctrine.  N.  T,  Chancery,  1832, 
Baptist  Church  in  Hartford  «.  Witherell,  8 
Paige,  296 ;  N.  F.  F.  Chan,  Ct.  1833,  Bow- 
den  «.  McLeod,  1  Edw,  588 ;  K  T,  A.  F. 
Chan,  Ct.  1844,  Ejlnskem  «.  Lutheran 
Churches,  1  Bandf,  Ch.  439 ;  N.  Y.  Supreme 
Ct,  Sp.  T,  1848,  People  v.  Steele,  2  Barb.  897 ; 
6  iV:  r.  Leg.  Obs.  55.  And  see  Miller  v.  Gable, 
2  Ben.  492;  also  Religious  Corporations. 

82.  A  bill  was  brought  to  enforce  a  trust 
alleged  to  have  been  established  originally 
for  the  benefit  of  a  certain  town,  in  its  paro- 
chial capacity,  for  the  support  of  the  minis- 
try, averring  that  the  town  had  ceased  to  act 
in  a  parochial  capacity,  and  that  the  plain- 
tifib  were  their  successors  in  that  capacity, 
and  entitled  to  the  benefit  of  the  trust  fund. 
No  trust  was  shown,  arising  under  a  deed  or 
will)  or  in  the  settlement  of  an  estate.  Held, 
that  the  facts  did  not  make  out  a  case  of 
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trust,  of  which  the  conrt  had  jurisdiction  in 
equity.  Mass.  Supreme  Ct.  1887,  First  Cong. 
Soc  in  RaynhamD.*  Trustees  of  Funds  &e. 
in  Raynham,  19  Pick.  492. 

83.  Who  may  inyoke  ft.  A  corporation 
which  is  trustee  of  finds  for  public  purposes, 
cannot  be  made  accountable  in  equity  to  any 
private  individual  or  other  corporation  by 
way  of  suit,  though  the  circumstances  be 
such  as  would  redder  it  accountable  to  the 
Crown  on  an  information,  H,  of  Lords,  1845, 
Skinners'  Co.  v,  Irish  Society,  13  Clarh  d  F. 
425,  487. 

84.  In  Kentucky,  a  bill  against  an  elee- 
mosynary corporation,  to  enforce  a  trust,  may 
be  filed  by  the  attorney  general,  by  the 
founder  or  his  heirs,  or  by  a  beneficiary  hav- 
ing an  interest  in  the  use,  or  any  other  per- 
son having  a  vested  interest  in  the  fund.  Ky, 
Ct,  of  Appeals^  1841,  Chambers  «.  Baptist 
Education  Society,  1  B,  Mouk  215. 

85*  If  an  ihcorporation  be  appointed  a 
trustee  to  execute  trusts  under  a  will,  which 
are  in  themselves  valid,  neither  the  heirs  of 
the  testator  nor  any  other  private  person  can 
contest  the  right  of  the  corporation  to  act ; 
that  can  only  be  done  by  the  State  which 
granted  the  charter.  [2  How.  189.]  MtM, 
CL  of  Errors^  1846,  Wade  «.  American  Col- 
onization Society,  7  Snud.  d  M,  663. 

36.  A.  B.  and  others  conveyed  a  tract  of 
land  to  the  trustees  of  Lane  Seminary  and 
their  successors  forever.  In  the  deed  of  con- 
veyance, the  grantors  covenanted  that  in  no 
case  should  any  of  the  property  revert  to 
them,  but  in  case  the  seminary  should  fail, 
or  become  extinct,  it  should  go  to  certain  re- 
ligious and  benevolent  societies.  Eeld,  that 
the  visitatorial  power  of  all  the  donors  be- 
came vested  in  the  trustees,  subject  to  the 
control  of  chancery,  and  that  one  of  the  do- 
nors could  not  maintain  a  bill  in  chancery  for 
the  purpose  of  inquiring  into  the  manner  in 
which  the  trustees  discharged  their  duties, 
and  to  control  them  in  the  appointment  of 
professors.  Ohio  Supreme  Ct,  1848,  Kemper 
r.  Trustees  of  Lane  Seminary,  17  Ohio,  298. 

87.  What  is  a  breach  of  trust.  The  stock- 
holders leased  the  whole  property  to  the 
president,  and  he  subsequently  assigned  it 
for  the  benefit  of  his  individual  creditors. 
Beld^  that  the  assignment  was  a  breach  of 
trust,  and  properly  cognizable  in  equity.  2f, 
Y,  Supreme  Ct.  1851,  Conro  «.  Port  Henry 
Iron  Co.  12  Barb.  27. 


What  is  not.  A  mmTeyance  of  real 
estate  was  made  to  a  religious  society,  in 
trust,  as  a  perpetual  fund,  with  directions 
that  the  rents,  iasues  and  profits  thereof, 
should  be  applied,  under  the  supervision  of 
the  official  body  representing  the  coipora- 
tion,  to  the  support  of  the  gospel  among  the 
colored  people  of  certain  citiefl,  and  thefimd 
was  SQ  applied.  Eidd^  that  there  waa  no  vi- 
olation of  the  trust,  although%oine  q[  the 
colored  people  and  some  of  the  religious 
bodies  of  those  cities  did  not  share  in  the 
distribution.  The  discretion  of  the  trustees 
as  to  the  distribution  of  the  fund,  although 
it  may  not  be  judiciously  exercised,  so  long 
as  it  is  honestly  exerdsed,  will  not  be  inter- 
fered with.  Pow  Supreme  Ct.  1864,  Pu^svai 
V.  African  M.R  Church,  48  Fa.  St.  204. 

89.  A  subscription  was  raised  to  build  a 
house  of  public  worship,  and  the  fimd  com- 
mitted to  the  management  of  certain  trustee^ 
to  purchase  ground  and  build  a  bouse  to  be 
used  by  the  Methodist  Episcopal  chmdi 
half  the  Sabbaths  in  the  month,  and  the 
other  half  by  other  denominatioDa.  The 
same  trustees  were  authorized  to  sell  the 
house,  after  a  title  was  acquired,  to  another 
denomination,  and  vest  the  fond  in  another 
house  for  the  same  church  excluaiTcly,  which 
was  done,  ^eid,  that  the  trust  was  weJl  per- 
formed. Kff,  Ct,  of  Appeals,  1847,  Alexan- 
der «.  Slavens,  7  B.  Honr.  851. 

40.  Where  a  devise  is  made  for  the  benefit 
of  the  poor  children  of  a  town,  the  word 
*^  town  ^'  is  not  to  be  so  construed  as  to  con- 
fine the  benefit  of  the  devise  to  the  Hmits  of 
the  town  as  it  existed  at  the  time  of  the  tes- 
tator^s  death,  but  it  is  to  be  extended  to  all 
presenter  future  additions  to  soch  town. 
Ohio  Supreme  Ct  1867,  Hdntiie  tK  City  of 
Zaneeville,  17  Ohio  J^  96%. 

Consult  I>ET]»E8. 

41.  If  the  officers  of  a  religiouB  society  m- 
termingle  funds  held  by  them  upon  dis- 
tinct tmstS)  some  of  which  are  charitable, 
and  others,  although  not  strictly  ehaiitabie, 
are  in  the  nature  of  religious  uses,  and  there 
is  evidence  by  which  the  amount  of  each 
fbnd  can  be  approximately  asoertuned,  the 
charity  will  not  for  that  reason  be  entitled  to 
the  whole  amount ;  but  the  court  will  deter- 
mine, with  as  much  accuracy  as  poesihie,the 
amount  justly  belonging  to  each  fund.  Mam, 
Supreme  Ct.  1866,  Attorney  General  a.  Old 
South  Society  in  Boston,  13  ^S0ii^474. 
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42.  Enforolng  corporate  trasts,  eypres.* 

If  a  gift  made  in  the  lifetime  of  the  donor 
to  a  corporation  for  specific  charitable  uses, 
cannot  be  applied  in  the  exact  mode  pre- 
scribed by  him,  the  property  does  not  go  to 
another  corporation  which  he  has  made  his 
residuary  legatee  for  a  similar  charitable  pur- 
pose ;  but  is  to  be  applied  by  the  donee,  un- 
der the  direction  of  a  court  of  equity,  in  such 
a  manner  as  to  carry  out  the  g^eral  charita- 
ble intent  of  the  donor.  Muss,  Supreme  Gt. 
1832,  American  Academy  of  Arts  and  Sciences 
«.  Harvard  Ck)llege,  12  Qray^  582. 

48,  The  doctrine  of  <^  pres  does  not  prevail 
in  North  Carolina ;  and  if  the  intention  of 
the  testator  cannot  be  literally  fulfilled,  a 
trust  results  for  the  heir,  or  next  of  kin. 
Thus,  where  a  testator  bequeathed  property 
in  trust  for  the  support  of  a  minister  of  a 
specified  denomination,  who  should  preach 
at  a  certain  meeting  house,  and  a  m^ority  of 
that  congregation  being  of  a  difierent  denom- 
ination, refused  to  permit  the  minister  to  of- 
ficiate in  their  church, — Hdd^  that  a  trust  re- 
sulted, although  the  minority  x>arty  ofiered 
to  erect  another  church  edifice  near  the  one 
mentioned  by  the  testator.  N,  G,  Supreme  Gt. 
1828,  McAuley  «.  Wilson,  1  Dee,  Eq.  276. 

44.  In  South  Carolina,  if  a  charitable  be- 
quest to  a  religious  congregation  fail,  because 
the  goyemment  of  the  denomination  to 
which  it  is  attached  is  such  as  to  prevent  its 
receiving  the  benefits  intended,  the  court  will 
not  divert  the  legacy  to  other  kindred  ob- 
jects. 8,  G.  Gt.  of  Errors^  1847,  Attorney 
General  e.  Jolly,  2  Strobh.  Eq.  870. 

45.  If  a  society  such  as  is  described  in  the 
will  did  not  exist  at  the  time  of  the  testator's 
death,  or  cannot  be  found  when  the  contro- 
versy arises,  a  bequest  must  (in  Alabama 
where  the  doctrine  of  cy  pres  as  applied  to 
charitable  bequests  is  not  recognized,)  be 
considered. and  disposed  of  as  a  lapsed  leg- 
acy. Ala.  Supreme  Gt.  1854,  Carter  v.  Bal- 
Ibur,  19  ^2a,  JV:  iS:  814. 

46.  A  bequest  to  the  westerly  part  of  a 
town  for  a  religious  society  closed  with  a  pro- 


*  Lord  Elon*g  statement  of  the  rale  by  whleh  a  trust  is 
enfoiced  eyprm^  Is  MfoQows :  If  a  testator  has  manirested 
a  general  Intentioa  to  gire  to  charity,  the  foUure  of  the  par- 
ticular mode,  in  which  the  charity  is  to  be  effectuated  shall 
not  destroy  the  charity;  but,  if  the  substantial  intention  is 
charity,  the  la#  will  substitute  another  mode  of  deroting 
the  property  to  charitable  purposes,  though  the  formal  Inten- 
tion as  to  the  mode  cannot  be  aocomplished.  Moggridge 
T.  Tbackwell,  7  Fm.  8C,  09 ;  8  Bro.  CK  Cat,  51T. 


vision,  that  if  the  settlement  was  pot  made 
as  required,  the  fbnd  should  go  to  another 
religious  society.  Reld,  that  in  case  of  a 
non-iulfilment  of  the  condition  by  the  inhab- 
itants of  the  westerly  part,  there  would  be 
no&ilure  of  the  charity  which  would  author- 
ize the  court)  sitting  in  equity,  to  interfere^ 
and  settle  the  charity  anew  by  the  doctrine 
of  cypres,  K  K  Superior  Gt.  1848,  Second 
Congregational  Society  v.  First  Congrega- 
tional Society,  14  JV.  iSl  815. 


TURHTPIKE  COUPAKIES. 

[This  term  is  employed  aa  Inclading  all  eorpontions  op* 
ganlaed  to  maintain  public  highways,  whether  called, 
in  the  decisions  cited,  Turnpike  companies  or  Plankroad 
companies,  or  otherwise.] 

1.  TThat  is  a  <^  turnpike  company.''    A 

road  on  which  toll  gates  are  erected  and  tolls 
taken,  is  a  turnpike  road.  Northam  Bridge 
&c.  Co.  V.  London  &  Southampton  Railway 
Co.  6  Mees.  S  W.  428 ;  1  Eng.  EaUw.  Gas.  658 ; 
Regina  «.  East  <&  West  India  Docks  &c.  Bail- 
way  Co.  22  Enff.  L.  dt  Eq.  113 ;  22  Law  J. 
N.  S.  q.  B.  880;  17  Jur.  1181  \  ^  EU.  A  B, 
466. 

2.  The  power  to  charter  such  company. 
The  legislature  have  the  power  to  authorize 
companies  chartered  to  construct  turnpikes,'*' 
to  construct  them  on  existing  public  roads, 
and  the  constructing  of  such  turnpikes  abol- 
ishes the  old  roads  on  which  they  are  located, 
or  which  run  parallel  with  and  adjoining  to 
them.  Tenn.  Supreme  Gt  1843,  NolensviUe 
Turnpike  Co.  v.  Baker,  4  Humph.  315. 

3.  The  legislature  have  power  to  grant  to 
turnpike  corporations,  the  right  to  boild  a 
road  over  an  existing  highway,  and  to  main- 
tain the  same  by  tolls.  Vt,  Supreme  Gt.  1888, 
Panton  Turnpike  Co.  v.  Bishop,  11   Vt,  198. 

4.  Where,  by  the  act  of  incorporation  of  a 
turnpike  company,  a  conmuttee  was  appoint- 
ed to  locate  the  road,  and  they  established  it 
upon  a  preexisting  highway, — IlBld,  that 
this  was  equivalent  to  an  express  grant  to 


*  Where  the  diarter  of  a  mnnlcipal  corporation  confers 
on  thecorporste  anthorlties  power  to  enact  necessary  laws 
and  regulations  in  relation  to  the  ttrsets,  public  buildings, 
and,  in  general,  for  the  welfiue  of  the  elly,  but  does  not  au- 
thorise them  to  construct  a  plankroad  or  bridge  beyond  ^e 
corporate  limits,  a  loan  of  the  dty  bonds  to  a  plankroad 
company  for  the  oonstruction  of  a  ^ankroad  and  bridge  Im- 
yond  such  limits  Is  unanthoriied  and  Toid.  J  la.  Suprmrte 
Ct  1857,  Olty  Cooneil  of  Montgomery  v.  Montgomery  & 
Wetmrpka  Plankroad  Go.  81  Ala,  IT.  S.  19, 
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tliat  effect  Vt  Supreme  Ct,  1889,  Panton 
Turnpike  Co. «.  Bishop,  11  Vt.  198. 

5«  —  to  alter  charter.  A  statute  which  au- 
thorizes the  proprietors  of  a  toll  bridge, 
built  many  years  previously  under  the  power 
conferred  by  their  charter,  to  build  and  main- 
tain a  turnpike,  at  their  own  expense,  lead- 
ing toward  their  bridge,  and  separated  there- 
from only  by  a  public  highway  of  less  than 
a  mile  long,  and  to  take  tolls  on  such  turn- 
pike, does  not  create  a  new  and  distinct  fran- 
chise, but  only  enlarges  the  franchise  con- 
ferred by  their  charter.  Mas$,  Supreme  Ct 
1854,  Commonwealth  v.  Hancock  Free  Bridge 
Corporation,  2  Oray^  58. 

6.  The  charter  of  a  bridge  company  con- 
ferred the  right  of  collecting  certain  tolls  for 
70  years,  and  provided  that  the  bridge  should 
have  a  draw  of  a  certain  width,  for  the  pass- 
age of  vessels,  and  that  the  company,  during 
the  70  years,  should  keep  the  bridge  in  repair, 
subject  to  the  inspection  of  the  legislature, 
and  that  the  grant  should  not  operate  to  in- 
jure the  property  or  privileges  of  individuals. 
Twenty-four  years  afterwards,  the  legislature, 
by  statute,  directed  the  company  to  open  the 
draw  for  the  passage  of  any  vessel  on  a  pre- 
scribed notice,  without  expense  to  the  owner 
thereof,  under  a  penalty.  Held,  that  this 
statute  was  warranted  by  the  charter,  and 
that  beingmerely  co-extensive  with  the  power 
of  inspection  reserved  by  the  legislature  was 
not  a  violation  of  the  rights  of  the  company 
under  their  act  of  incorporation.  Conn.  Su- 
preme Ct.  1821,  New  Haven  &c.  Toll  Bridge 
Co. «.  Bunnel,  4  Conn.  64. 

7«  Where  an  act  was  passed,  authorizing 
a  company  to  construct  a  turnpike  and  erect 
gates,  and  containing  no  reservation  for  alter- 
ing the  charter, — Eeld,  the  company  having 
built  the  road  and  erected  their  gates,  that 
a  subsequent  act  requiring  the  company  to 
remove  their  gates  was  unconstitutional. 
Fa.  Supreme  Ct  1867,  Attorney  General  v. 
Germantown  &c.  Turnpike  Koad,  55  Fa.  St. 
466. 

8.  How  charter  should  be  coustmed. 
The  grant  of  the  franchise  of  a  turnpike 
company  is  to  be  strictly  construed ;  nothing 
passes  to  the  grantee  by  implication;  and 
the  grant  of  the  franchise  is  not  exclusive 
unless  it  is  made  expressly  such  by  the  grant 
itself.  Cal.  Supreme  Ct.  1864,  Bartram  v. 
Central  Turnpike  Co.  25  Cal.  288. 

9.  Instances.  The  charter  of  a  turnpike 


company  provided  that  their  road  should 
run  from,  &c,  to  the  city  of  Hudson,  but  that 
the  toll-gate  should  not  be  nearer  than,  three 
miles  from  the  termination  of  the  road.  BM^ 
that  ^W^  must  be  taken  inclusively  (this  con- 
struction being  confirmed  by  another  section 
of  the  charter) ;  and  that  a  toll-gate  erected 
within  that  city,  but  more  than  three  miles 
from  the  main  street,  and  the  compact  part 
of  the  dty,  was  lawfiilly  erected.  iVI  T,  Su- 
preme Ct  1818,  Fanners*  Turnpike  Ca  «. 
Coventry,  10  Johne.  889. 

10.  An  act  incorporating  a  turnpike  com- 
pany directed  the  commissioners  to  select  the 
shortest  and  best  route  between  two  specified 
towns.  Eeld^  that  the  intent  of  the  legisla- 
ture, as  derived  from  the  terms  of  said  act, 
was,  that  the  road  should  run  from  the  limits 
of  the  corporation  of  one  town,  to  the  limits 
of  the  corporation  of  the  other.  Tenn.  Su- 
preme Ct  1841,  Franklin  &  Columbia  Tump. 
Co.  9.  Campbell,  2  Humph.  467. 

11«  SafBoiency  of  articles  of  assodatloii* 
An  omission  in  an  act  incorporating  a  plank- 
road  company,  to  designate  and  limit  the 
amount  of  capital  stock,  or  to  prescribe  the 
value  of  the  shares,  does  not  invalidate  the 
act  All  that  is  required  -of  the  company  for 
a  full  enjoyment  and  exercise  of  the  granted 
franchise  is,  that  it  shall  limit  its  operataoDS 
to  the  consummation  of  the  object  contem- 
plated by  the  act,  Fla.  Supreme  Ct  1857, 
Kirksey  «.  Florida  &c.  Plankroad  Co.  7  Flo. 
28. 

12.  Articles  of  association  of  a  corporation 
set  out  the  purpose  of  the  subscribers  to  con- 
struct a  turnpike  road,  described  the  location, 
specified  the  name  of  the  company,  fixed  on 
the  amount  of  capital  and  number  of  shares^ 
an4  promised  to  pay  twenty-five  dollars  ibr 
each  share  subscribed  for.  Hddy  that  they 
were  sufiicient  for  the  formation  of  a  com- 
pany. Ind.  Supreme  Ct.  1862,  Wert  t.  Craw- 
fordsville  &  Alamo  Turnpike  Co.  19  IniL  242. 

13.  —  of  subscriptions  for  8tock«  Sub> 
Bcriptions  for  stock,  under  the  ^em  York 
turnpike  act  (1  N.  T.  Rev.  Btat  2  ed.  581), 
must  be  absolute.  Conditional  subscriptions 
are  void.  N.  T.  Supreme  Ct.  1841,  Butter- 
nuts &  Oxford  Turnpike  Co.  e.  North,  1 
HUl,  518,  And  see  Fort  Edward  &c.  Plank- 
road Co.  0.  Payne,  15  N.  Y,  588. 

14.  In  an  action  upon  a  subscription  to 
stock  of  a  plankroad  company,  it  is  not  an 
objection  to  the  validity  of  the  incoxpoiatioa 
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that  the  proposed  road  is  less  than  five  miles 
long.  N,  T,  Ct,  of  Appeals^  1856,  Eastern 
Plankroad  Co. «.  Yaughan,  14  JV.  T,  (4  Kem.) 
546. 

15.  Right  to  commence  operations.  A 
plankroad  company  may  go  into  operation 
before  the  whole  nominal  amount  of  its 
stock  is  sabscribed.  N,  F.  Ct,  of  AppoaU^ 
1854,  Schenectady  &  Saratoga  Plankroad 
Co.  t>.  Thatcher,  11  N,  Y,  (1  Kem:)  103; 
1854,  Rensselaer  &  W.  Plankroad  Co.  «.  Bar- 
ton, 16  N.  T,  457,  noU;  N.  T.  Supreme  Ct, 
1849,  Hamiltcm  &  Deansville  Plankroad  Co. 
«.  Rice,  7  Barb.  157, 

16*  The  charter  of  a  turnpike  company 
authorized  the  erection  of  a  toll-gate  within 
two  miles  of  a  certain  place,  when  the  road 
should  be  completed  seyen  miles  from  the 
limits  of  the  corporation.  Held,  that  such 
company  had  no  right  to  establish  the  gate 
until  the  terms  of  charter  had  been  complied 
with ;  and,  though  established  upon  the  war- 
rant of  the  governor,  such  company  had  no 
right  to  exact  tolL  Tenn.  Supreme  Ct  1841, 
Franklin  &  Columbia  Turnpike  Co.  v.  Camp- 
bell, 2  Humph.  467.  Compare  People  «. 
Kingston  &  Middletown  Tump.  Co.  28 
^Wend.  198. 

17.  Power  to  take  land.  Where  an  act 
of  incoiporation  of  a  turnpike  company  lim- 
its the  power  of  the  corporation  to  the 
acquisition  of  such  real  estate  as  may  be 
necessary  to  fulfil  the  objects  of  the  corpora- 
tion, and  declares  it  shall  hold  real  property 
for  no  other  purpose,  they  acquire  only  an 
easement  and  not  a  fee  in  the  land.  JVl  F. 
Supreme  Ot.  1862,  Dunham  v,  Williams,  86 
Barb.  136.  See  also.  Northern  Tump.  Co. 
c.  Smith,  15  Barb.  855. 

18.  A  turnpike  company,  after  the  con- 
demnation of  land  for  the  purposes  of  the 
corporation,  own  the  road,  but  not  the 
ground  over  which  it  passes;  and  their  ovm- 
eiship  of  the  road  does  not  vest  in  them,  nor 
take  from  the  owner  of  the  land,  any  right 
but  such  as  is  essential  to  the  enjoyment  of 
their  own  rights  and  franchises.  [8  B.  Monr. 
617.]  Ky.  Ct.  of  Appeals,  1859,  Kelly  c. 
Donahoe,  2  Mete.  482. 

19.  Thus,  although  a  turnpike  company, 
having  the  right  undjr  their  charter  to  make 
such  excavations,  fills  and  embankments,  as 
the  proper  construction  of  the  road,  accord- 
ing to  its   prescribed    grade   and   width, 


to,  lawfully  quarry  stone  and  earth  from 
points  within  the  lines  of  the  road,  and  from 
the  lands  of  one  person  to  those  of  another, 
yet,  they  have  no  such  right  to  the  quarries 
and  soil  under  the  space  occupied  by  the 
road,  for  the  purpose  of  repairing  it.    lb. 

20.  Though  a  charter  provides  as  to 
lands  acquired,  that  the  company  should 
have  and  hold  the  same  to  them,  their  suc- 
cessors, and  assigns  forever,  yet  title  is  vested 
only  for  the  purposes  of  the  road,  and  re- 
verts to  the  original  owners  when  the  road  is 
abandoned,  i^.  T.  Supreme  Ct.  1834,  Hooker 
V.  Utica  &  Minden  Turnpike  Road  Co.  12 
Wend.  871. 

21.  A  laiido¥mer*8  agreement  with  an 
agent  of  a  turnpike  company,  that  he  will 
let  the  corporation  have  his  land  for  the 
turnpike  for  a  certain  sum,  <&c.,  followed  by 
the  use  of  the  land  by  the  corporation  for 
the  turnpike,  without  taking  a  conveyance 
or  assessing  his  damages,  is  to  be  regarded 
not  as  a  covenant  to  convey,  but  as  a  con- 
sent to  an  easement ;  and  the  owner  may  re- 
cover the  price  agreed,  without  proving  a 
memorandum  in  writing,  signed  by  himself. 
Maes.  Supreme  Ct.  1809,  Tucker  v.  Bass,  5 
Mass.  164. 

22.  The  charter  of  a  turnpike  corporation 
authorized  the  company  to  take  a  strip  of 
land,  not  exceeding  one  hundred  feet  in 
width,  to  erect  gates  and  collect  toll.  Heldj 
that  they  had  no  right  to  appropriate,  for  a 
toll-house,  land  lying  without  the  line  of  the 
road  constracted  by  them.  Ohio  Supreme  Ct. 
1842,  Kemper  «.  Cincinnati  &c.  Turnpike  Co. 
11  Ohio,  892. 

23.  —  to  occupy  highway.  Authority  con- 
ferred upon  a  plankroad  company,  by  the 
legislature,  to  construct  a  plankroad  between 
two  designated  points,  implies  no  right  to 
appropriate  to  that  purpose,  the  whole  of  a 
public  highway,  without  express  words  of 
permission.  The  grant  is  in  derogation  of 
common  right,  and  must  be  strictly  pursued. 
Oa.  Supreme  Ct.  1851,  Justices  &c.  v.  Grifiin 
&  West  Point  Plankroad  Co.  9  Ga.  475. 

24.  The  interest  of  the  public  in  public 
roads,  consisting  of  a  perpetual  casement, 
may,  at  the  discretion  of  the  legislature,  be 
transferred,  without  any  pecuniary  equiva- 
lent, to  a  plankroad  company,  such  plankroad 
still  remaining  a  public  highway,  and  sub- 
ject to  the  same  uses  and  purposes  as  before. 

render  necessary,  may,  as  incidental  there- 1  In  such  case  the  corporation  becomes  the  as- 


862 


[TUENPIKE  COMPAOTES.] 


I  - 


signee  of  iihe  public*  Ohw  Supreme  Ct 
1858,  Chagnn  Falls  &a  Pknkroad  Co.  «. 
Cane,  2  OUo  St  419. 

25.  A  plankroad  company  which  has  ac- 
quired a  right  to  nse  a  public  highway  for 
the  location  and  construction  of  their  road, 
have  no  right  to  exclude  the  public  ^m  it 
or  interrupt  the  enjoyment  of  their  right  of 
way,  while  the  change  is  making.  They  ar^ 
bound,  like  town  officers  engaged  in  repair^ 
ing  roads,  to  carry  on  the  work  with  as  little 
inconyenience  to  the  public  as  is  reasonably 
practicable,  and  if,  through  their  neglect,  a 
person  passing  with  ordinary  care  and  pru- 
dence, suffers  damage,  the  company  are  liable. 
y,  T,  Ct  o/AppedU,  1866,  Ireland  i>,  Oswego 
&C.  Plankroad  Ck>.  18  JIT.  F.  (8  Kern,)  626. 

26.  Although  the.  legislature  may  grant 
power  to  a  turnpike  company  to  take  publie 
property,  such  as  a  county  bridge,  without 
compensation,  yet  where  the  charter  restrains 
it  from  taking  ^^lands,"  without  compensation, 
it  may  be  compelled  on  taking  a  bridge  to 
pay  the  coonty  whose  bridge  it  uses,  compen- 
sation for  the  easement.  JT.  J.  Chancery ,  1866, 
Freeboldersof  Monmouth  County  i>.  Red  Bank 
&C.  Tump.  Co.  18  JV.  J,  Eq.  (8  C.  E,  Green,)  91. 

27.  Damages  for  land  taken.  In  the  as- 
sessment of  damages  for  land  taken  for  a 
turnpike,  compensation  is  to  be  given  for  all 
iiguiy  occasioned  by  the  laying  out  of  the 
road  to  the  land  through  which  it  passes,  in- 

*  A  plaokroad  company  were  incorporated  with  power  to 
ccnatmct  a  road  upon  a  public  lilgliway  with  the  franchise 
of  taking  toll!  thereon,  no  limit  being  fixed  for  ita  dnratlon. 
StdMeqoentlj  a  company  were  incorporated  to  eonstnici  a 
hone  railroad  between  the  same  termini,  and  were  anthoi^ 
iaed  to  purchase  the  planlo'oad ;  and  to  lay  rails  upon  their 
track,  with  the  provisos  that,  in  the  former  case,  the  plank- 
road should  be  continued,  and  in  the  latter,  thai,  the  rails 
should  be  laid  so  as  not  to  obstruct  public  trmreL  Upon  a 
bill  filed  by  a  stockholder  in  the  plankroad  company  to  re- 
strain the  commission  of  acts  pr^ndical  to  his  interests, 
JTsld, 

1.  That  the  ooenpaflon  of  a  part  of  the  aadent  highway 
on  which  the  plankroad  was  oonstmcted,  by  the  n^lroad, 
with  the  consent  of  the  plankroad  company,  but  without 
the  approval  of  an  individual  stockholder,  was  no  violation 
of  the  lights  of  such  stockholder. 

2.  That  the  sale  by  the  plankroad  company  of  the  whole 
or  a  part  of  their  road  to  the  railroad  company,  without  the 
personal  consent  of  a  stockholder,  was  not  such  an  InMnge- 
ment  (If  any)  of  his  rights  as  a  court  of  equity  would  re- 
strain by  injunction. 

8.  That  a  change  of  the  route  of  Che  plankroad  by  an- 
thorlty  of  the  legislature,  at  the  Instance  of  the  plankroad 
company,  was  not  a  fundamental  change  of  the  oltfects  of 
the  company,  or  a  ftindamental  alteration  of  the  strootore 
thereof,  which  equity  would  restrain  at  the  suit  of  a  stock- 
holder, y.  J.  Chaneery,  1868,  Story  9.  Jersey  Gl^  Aa 
Plankroad  Co.  16  ir../:iS7.<l  CJS,  Oreen;)^S. 


eluding  not  only  the  yalue  of  the  land  m^- 
ally  taken,  but  all  damage  arising  from  in- 
conyenient  diyision  of  the  tract,  and  the 
necessity  for  additional  fencing;  without 
regard  to  speculatiye  adyantag^  ordisad- 
yantages  to  the  owner,  from  the  constmctioii 
of  the  highway.  K  H,  Supreme  Ct,  1867, 
Petition  of  Mount  Washington  Boad  Co.  85 
JV.  M.  184 

28.  Constmetlon  of  the  romL  An  act  m- 
oorporating  a  turnpike  company  prescribed, 
as  the  commencement  of  the  road,  a  point 
near  a  point  designated.  JSdd^  that  a  reason- 
able conformity  with  the  requisitions  of  the 
act  was  all  that  could  be  expected,  and  ihMi 
a  yariation  of  a  mile  and  a  half  was  not  mt- 
reasonable  distance.  Tenn,  Supreme  Ct  1841, 
Hadley  «.  Harpeth  T*urap.  Co.  2  BumpK  555. 

29.  The  charter  also  required  that  the 
chief  engineer  of  the  State  should  soryey  and 
mark  the  most  direct  and  practicable  route 
for  the  constmction  of  the  road,  and  made 
it  tho  duty  of  the  company  to  follow  that 
route.  The  chief  engineer  did  not  actually 
Buryey  and  make  the  route,  but  only  gaye  a 
description  such  as  would  ^'  serye  to  guide 
the  directory  in  its  actual  location."  Mdd^ 
that  the  directory  were  not  bound  by  such 
designation  of  the  engineer.    lb, 

30.  If  the  right  of  way  of  an  old  h^* 
way,  established  by  long  and  uninterrupted 
user,  is  granted  by  the  county  court  to  an  in- 
corporated company,  for  the  puipoee  of  con- 
structing thereupon  a  plankroad,  it  is  not 
within  the  power  of  the  company  receiying 
such  grant,  to  depart  from  the  line  of  the 
old  road  at  such  points  as  they  may  choose, 
and  thus  confer  upon  the  owners  of  the  soil 
oyer  which  the  old  road  passes,  the  right  to 
obstruct  the  remaining  portions  not  appro- 
priated by  the  company  for  the  uses  intended, 
especially,  if  such  obstruction  result  in  in- 
conyenience to  the  public,  arising  out  of  the 
fact  that  another  highway  intersecting  the 
road  granted  to  the  company  is  thereby  ob- 
structed. Tenn,  Supreme  Ct.  1852,  Topp  c 
Garrett,  1  Suxmy  459. 

81.  Where  the  statute  prohibits  dirsetois 
of  plankroad  companies  from  being  con- 
cerned, directly  or  indirectly,  in  any  contract 
for  the  making  or  working  of  the  road,  or 
any  part  thereof^  dui&g  the  time  of  their 
directorship,  a  contract  between  sach  a  com- 
pany and  two  of  its  directors  for  the  coa- 
struction  of  a  part  of  the  road  by  such  di- 
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rectors,  thongh  aoquieaced  in  by  the  stock- 
holders,  is  absolutelj  yoid.  The  statate 
cannot  be  waiyed.  N,  T,  Supreme  Ot  1854, 
Barton  v.  Port  Jackson  &  Union  Falls  Plank- 
road  Co.  17  Bat^.  897. 

83.  Its  width.  When  a  corporation,  or- 
ganized to  bnild  a  tnmpike  or  plankroad,  is 
required  by  its  charter  to  canse  its  road  to 
be  laid  out  of  a  certain  width,  that  is  a  con- 
dition, which  the  corporation  mnst  perform, 
to  entitle  it  to  a  continnance  of  its  franchise. 
The  fact  that  it  was  laid  oat  upon  an  ancient 
highway,  furnishes  no  excuse  for  the  omis- 
sion to  make  it  of  the  required  width.  If. 
T,  Supreme  Ct,  8p.  T.  1857,  People  v.  Fish- 
kill  &  Beekman  Plankroad  Co.  27  Barb.  445. 

88,  Materials*  The  right  of  a  turnpike 
company  to  quarry  stone  within  the  line  of 
its  road  for  the  purposes  of  its  construction^ 
which  is  incidental  to  the  power  to  construct 
such  a  road,  does  not  extend  to  authorize 
them  to  quarry  stone  for  the  purposes  of  re- 
pairing  the  road,  although  the  land  upon 
which  it  was  built  may  have  been  used  by 
the  public  for  more  than  twenty  years  as  a 
highway,  especially  where  the  statutes  make 
special  provision  authorizing  the  company 
to  condemn  quarries,  &c.,  for  materials  neces- 
sary for  repairs.  Ky,  Ct.  of  Appeals^  1859, 
Kelly  0.  Donahoe,  2  Mete,  482. 

34.  A  privilege  granted  to  a  turnpike 
company,  of  taking  gravel  for  "  perfecting  " 
their  road, — Held^  not  to  entitle  the  company 
to  take  gravel  for  '*  repairing*'  the  same.  N. 
«71  Supreme  Ot.  1887,  Whitenack «.  Tunison, 
1  Hdrr.  77. 

86.  A  charter  which  provides  that  a  road 
*'  shall  be  bedded  with  stone,  gravel  or  such 
other  materials  as  may  be  found  on  the  line 
thereof,*'  does  not  authorize  the  use  of  the 
ordinary  soil,  where  this  is  not  gravel  or 
some  other  hard  material.  The  use  of  the 
word  "  arch  "  requires  that  the  center  of  the 
bed  of  the  road  should  be  rounded  up  or  be 
highest  at  the  center.  iV.  F,  Ot,  of  Appeals, 
1866,  People  v.  Waterford  <fe  Stillwater  Turn- 
pike Co.  2  Keyesy  827. 

86.  Offieiol  certificates  to  the  construction 
of  a  company's  road, — Beld^nat  conclusive 
against  the  State  in  a  proceeding  afterwards 
instituted  to  test  the  sufficiency  of  its  con- 
struction. iT.  Y,  Supreme  Ot,  1840,  People 
V.  Kingston  &  Mlddletown  Tump.  Co.  28 
Wend.  198 ;  Sp.  T,  1857,  People  ^,  Fishkill 
&  Beekman  Plankroad  Co.  27  Barb.  445. 


87*  Power  to  erect  toll  gates.  Under  a 
power  given  by  a  charter  to  construct  a  road 
between  specified  points,  and  to  appropriate 
land  of  specified  width  on  which  to  con- 
struct it,  and  perform  every  act  necessaiy 
thereto,  and  to  collect  toll  from  travBlers, 
the  company  may,  affcer  having  acquired  the 
right  of  way,  dig  a  well  and  build  a  toll- 
house within  the  limits  of  the  width  of  land 
so  taken,  for  the  usq  of  the  toll-gatherer.  In- 
cident to  the  power  to  demand  and  receive 
tolls,  is  the  authority  to  appoint  agents ;  to 
provide  tenements  in  which  to  shelter  them 
from  the  weather ;  and  to  famish  and  prepare 
for  them  necessary  facilities  for  transacting 
that  peculiar  business  of  the  company,  at  t^e 
place  where  it  is  required  to  be  done.  Ohio 
Supreme  Gt,  1856,  Ward  «.  Marietta  &c.  New- 
port Tump.  Co.  6  Ohio  St.  15  ;  S.  P.  Pa.  Su- 
preme Ct,  1841,  Ridge  Tump.  Co.  «>.  Stoever, 
2  WaUs  4Sb  S,  548 ;  6  Id,  878. 

88*  And  the  fact  that  it  does  not  aj^ar 
that  the  compensation  awarded  was  intended 
to  cover  anything  more  than  the  right  of  way, 
forms  no  valid  objection.  Ohio  Supreme  Ct, 
1856,  Wardu.  Marietta  &  Newport  Tump.  &c. 
Co.  6  Ohio  St.  15. 

89.  Toll  gates  on  a  turnpike  road  may  be 
erected  in  the  manner  authorized  by  the 
charter,  although  so  doing  intersects  and 
stops  an  old  highway.  The  charter  is  to  be 
considered  as  so  far  controlling  the  use  of 
the  old  road.  JV.  Y.  Supreme  Ct.  1808,  Peo- 
ple o.  Denslow,  1  Cai.  117;  1818,  Farmers' 
Tump.  Co.  V.  Coventry,  10  Johns.  889.  Com-' 
pare  State  r.  Passaic  Tump.  Co.  8  DiUch,  217. 

40«  Where  a  highway  has  been  laid  out  to 
intersect  a  turnpike  road,  and  terminate  at 
the  line  thereof,  a  gate,  placed  laterally  upon 
the  turnpike,  at  the  end  of  the  highway,  is 
not  an  obstruction  to  the  highway,  within 
the  meaning  of  an  act  incorporating  a  turn- 
pike company, — which  prohibited  the  erec- 
tion of  gates  upon  such  parts  of  the  road  as 
were  then  a  public  highway.  If.  J.  Supreme 
Ct.  1827,  Ayres  «.  Tump.  Co.  4  Halst,  88. 

41.  The  fact  that  a  post,  which  is  at  the 
end  of  a  fence,  extending  from  the  gate  so  as 
to  prevent  carriages  passing  from  the  high- 
way to  the  tumpike  road,  stands  on  the  high- 
way,  can  furnish  no  defence  in  an  action  by 
the  turnpike  company  to  recover  tolls.    Ih. 

42*  A  power  to  erect  toll  gates  on  a  spec- 
ified ''  street  or  road  or  elsewhere,"  beiug  am- 
biguous, may  be  construed  to  mean  on  the 
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road  of  that  name  without  the  city  limits, 
and  on  the  street  within  the  city  limits; 
for  this  construction,  although  it  abridges 
the  grant,  favors  public  convenience  and 
trade.  Pa,  Supreme  Ct  1850,  Stonnfeltz  t. 
Manor  Turp.  Co.  18  Pa.  St  655. 

48*  A  gate  so  placed  as  to  compel  persons 
coming  on  a  converging  road  to  the  village, 
to  pay  half  toll  for  traveling  250  rods  upon 
the  plankroad, — Edd^  unjust  to  the  public 
interest.  iV.  T,  Supreme  Ct  1852,  McAllis- 
ter V.  Albion  Plankroad  Co.  11  Barb.  610. 

44.  A  gate,  fixed  two  miles  and  three- 
quarters  from  the  point,  *^near'^  which,  it  was 
by  statute,  required  to  be  fixed, — Heild,  not 
near  it,  within  the  meaning  of  the  act.  If,  T, 
Supreme  Ct.  1820,  Grifien  «.  House,  18  Jchne, 
S07.  And  see  People  v.  Collins,  19  Wend. 
56.    Compare  People  «.  Denslow,  1  Cat,  177. 

45*  ~  or  to  alter  them,  A  turnpike  cor- 
poration, having  by  its  charter  power  to  erect 
so  many  toll  gates  as  may  be  necessary  to 
collect  the  tolls,  may  increase  the  number  of 
gates  originally  established  by  the  corpora- 
tion, and  change  their  situation,  from  time  to 
time,  to  prevent  travelers  from  evading  the 
payment  of  tolls,  &c.,  provided  the  gates  are 
not  placed  in  any  situation  prohibited  by 
the  charter.  N.  H.  Superior  Ct.  1839,  Che- 
shire Turnpike  v.  Stevens,  10  JVl  JET.  133. 

46.  A  turnpike  company,  under  an  act  of 
incorporation  allowing  said  company  to  erect 
gates  and  receive  toll,  and  placing  no  restric- 
tions upon  their  removal  by  the  company, 
may,  from  time  to  time,  alter  the  location  of 
such  gates.  Vt,  Supreme  Ct,  1889,  Fowler  o. 
Pratt,  11  Vt.  369. 

47.  Where  the  charter  of  a  turnpike  com- 
pany empowered  them  '^  to  erect  and  estab- 
lish a  toll  gate  on  their  road,  in  the  most 
convenient  place,  to  be  by  them  determined," 
and  in  pursuance  of  this  authority,  a  gate  was 
erected  and  established  in  a  certain  place,  as 
being  the  most  convenient  spot, — Heldy  the 
discretion  vested  by  the  charter  in  the  com- 
pany having  been  exercised,  that  the  power 
of  removal  was  exhausted,  and  could  not  be 
revived  so  as  to  authorize  the  company  to 
change  and  move  the  gate  to  suit  their  con- 
venience. Conn,  Supreme  Ct,  1884,  State  v. 
Norwalk  &  Danbnry  Tump.  Co.  10  Conn, 
157 ;  1887,  Hartford  &c  Tump.  Soc.  v,  Hos- 
mer,  12  Conn.  861. 

48.  A  statute  incorporating  a  turnpike 
corporation,  authorized  the  corporation  to 


erect  a  gate  in  such  place  as  should  be  di- 
rected by  a  committee  appointed  by  the  stat- 
ute ;  and  the  conmiittee  accordingly,  by  th^ 
report,  prescribed  the  limits  within  whidi 
the  gate  should  be  erected.  Held,  that  the 
corporation,  having  once  established  a  gate 
in  conformity  with  such  report,  could  not 
afterwards  remove  it  to  another  place  at  their 
own  discretion,  although  'vidthin  the  limits 
prescribed ;  and  that  they  could  not  l^^ally 
demand  toll  at  the  place  to  which  the  gate 
was  so  removed.  [18  Johns.  897.]  JfoM.  Sit- 
preme  Ct.  1885,  Hartford  &  Dedham  Toip. 
Corp.  t>.  Baker,  17  Pick.  432. 

49.  Remedy  for  ii^nries  to  the  TomL  If 
selectmen  of  a  town  lay  out  a  highway 
around  a  turnpike  gate,  for  the  purpose  of 
enabling  those  who  travel  along  the  tonquke 
road  to  avoid  the  payment  of  tolls,  they  aie 
liable,  in  any  action  on  the  case,  fot  the  dam- 
ages sustained  by  the  turnpike  corporation. 
N.  K  Superior  Ct.  1839,  Cheshire  Tumpike 
«.  Stevens,  10  A".  i7. 188.  And  see  Matter  of 
Flatbush  Ave.  1  Barb,  (N,  F.)  386. 

50«  A  tumpike  company,  incorporated  in 
1799,  were  authorized,  by  their  charter,  to 
erect  and  keep  up  tumpike  gates  on  their 
road.  In  1818,  the  company  erected  a  gate, 
with  upright  posts,  supporting  a  ix>of  12  feet 
6  inches  above  the  road,  which,  at  the  time 
the  charter  was  granted,  and  the  gate  estaH- 
lishcd,  was  the  usual  height  of  turnpike 
gates.  Many  years  afterwarda  the  defend- 
ant came  to  the  gate  in  question  with  a  load 
of  clocks,  the  greatest  height  of  the  load  be- 
ing 18  feet  above  the  road,  and  higher  than 
such  loads  usuaUy  were.  The  defendant  paid 
the  toll,  and  the  gate  was  opened  in  the 
usual  way;  but,  not  being  able  to  get  his 
load  under  the  cross-beam  and  roof^  the  de- 
fendant forcibly  removed  them.  In  an  ac- 
tion of  trespass  by  the  company  for  this  in- 
jury,— Held,  that  the  company  had  reaaona- 
bly  exercised  their  right,  and  that  the  de- 
fendant was  liable.  Conn,  Supreme  Ct,  1836, 
Stnuts  Tump.  Co.  v,  Hoadley,  11  {7ofiik464. 

51.  In  an  action  against  a  tumpike  oor> 
poration  for  damages  done  to  merchaadife 
through  the  insufiiciency  of  a  Mdge,  under 
a  statute  prohibiting  the  passage  of  wagons 
containing  more  than  a  specified  weight  over 
bridges  with  abutments  over  fifty  feet  apart, 
without  the  consent  of  the  toll  gatherer  or 
agent  of  the  tumpike  corporation, — E5dd^  that 
the  assent  required  by  the  statute,  must  be  giv- 
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en  upon  a  notice  to  l^e  toll  gatherer,  that  the 
load  exceeded  in  weight  the  specified 
aznonnt  Mau.  Supreme  Ct.  1880,  Pomeroy 
r.  Fifth  Maaa/Tun^.  Corp.  10  PicJs.  85.    • 

52*  A  mortgage  of  the  income  and  tolls  of 
a  tmmpike  company  does  not  affect  its  own- 
CTs^p;  and,  notwithstanding  such  mort- 
gage, the  company  may  haye  trespass  for 
tearing  down  a  toll  gate.  if.  T,  Supreme  Ot. 
1818,  Farmers'  Turnpike  Co.  v.  Coyentiy,  10 
Johne.  889. 

58.  One  sued  for  tearing  down  a  toll  gate, 
though  he  cannot  set  up  a  forfeiture  of  the 
franchise,  may  show  that  the  grant  has  ex- 
pired by  its  own  limitation.  N,  T,  Supreme 
Ct.  1844,  Adams  v.  Beach,  6  MUy  271.  And 
see  People  9.  Manhattan  Co.  9  Wejid.  861,883. 

64.  When  the  right  to  demand  tolls 
uiseg.  An  act  of  the  legislature  created  a 
turnpike  corporation,  and  authorized  the 
taking  of  certain  toll,  with  a  proviso,  that 
no  toll  should  be  taken  until  a  certain  sum 
had  been  expended  on  the  road.  After  the 
road  was  made,  and  a  gate  erected,  another 
act  of  the  legislature  authorized  the  corpo- 
ration to  take  certain  tolls  at  the  gate  thus 
erected.  Held^  that  by  yirtue  of  the  latter 
statute,  the  corporation  were  authorized  to 
take  toll  at  the  gate,  whether  the  sum  men- 
tioned in  the  first  act  had  been  expended 
upon  the  road  or  not  JVI  H,  Superior  Ct. 
1838,  Hinsdale  Bridge  o.  Warren,  6  N.  K 
154. 

55,  A  turnpike  company,  under  their  char- 
ter, built  a  plankroad  a  distance  of  fifty 
miles,  and  erected  gates,  taking  possession 
of  an  existing  highway,  without  purchasing 
it  or  receiving  a  release  of  it,  from  the  road 
officers  of  the  several  towns  through  which 
it  passed.  Meld,  that  the  company  had  a 
right,  under  their  charter,  to  take  possession 
of  the  highway,  without  the  release  or  con- 
sent of  the  supervisors  and  commissioners  of 
highways  of  the  several  townships  through 
which  they  built  their  road ;  and  that  the  re- 
cording of  the  survey  of  the  road,  was  not  a 
condition  precedent  to  their  right  to  exact 
toll  of  travelers  using  their  road.  Itieh. 
Supreme  Ct.  1858,  Detroit  &  Howell  Plank- 
road Co.  «.  Fisher,  4  Muih.  87. 

56.  Where  the  act  of  incorporation  of  a 
turnpike  company  required  the  company  to 
keep  their  rates  of  toll  "exposed  to  view,'' 
—Eeldy  that,  although  it  was  not  sufficient 
that  such  rates  were  written  and  posted  up 
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in  the  toll  house,  but  they  ought  to  be  ex- 
posed to  the  view  of  travelers  passing  the 
gate,  yet,  travelers  were  not  excused  firom 
pajring  toll  in  consequence  of  such  neglect 
of  the  company.  The  redress  should  be  by 
public  prosecution.  Vt,  Supreme  Ct.  1840, 
Centre  Turnpike  Co.  u.  Smith,  13  Vt.  213. 

57.  Extent  of  the  right.  Where  a  com- 
pany is  authorized  to  erect  gates  at  such 
places  as  they  see  fit,  and  to  demand  tolls  at 
certain  rates,  for  every  ten  miles,  and  in  the 
same  proportion  for  a  shorter  distance,  they 
may  demand  tolls  according  to  the  distances 
between  the  gates  or  turnpikes  on  the  road, 
and  are  not  limited  to  the  distance  traveled 
by  the  persdhs  from  whom  tolls  are  demand- 
ed. JV.  r.  Supreme  Ct.  1803,  Stuart «.  Rich, 
1  Cai.  182 ;  1840,  People  v.  Kingston  &  Mid- 
dletown  Turnpike  Co.  28  Wend.  198;  1850, 
Mallory  «.  Austin,  7  Barb.  626. 

58.  The  toll  gatherer  has  a  right  to  exact 
payment  in  advance,  of  toll  from  his  gate  to 
the  next,  or  for  the  distance  between  them 
which  the  traveler  admits  he  is  about  to 
travel  N.  T.  Supreme  Ct  1858,  Kenyon  «. 
Seeley,  14  Barb.  681. 

59.  A  turnpike  company, — Held^  to  have  a 
right  to  demand  tolt  of  a  person  passing  its 
gates,  in  advance  of  his  actually  traveling 
on  the  road ;  and,  on  his  refusal  to  state  how 
far  he  intended  traveling  thereon,  to  take 
toll  to  the  next  gate.  Mich.  Supreme  Ct 
1858,  Detroit  &  Howell  Plankrqad  Co.  «. 
Fisher,  4  Mich.  37. 

60.  Under  the  New  York  act  of  1847, 226, 
§  85,  a  plankroad  company  may  demand 
and  receive  toll  at  a  gate,  for  the  whole  dis- 
tance between  it  and  the  next  gate  in  the 
direction  from  which  the  traveler  has  come^ 
without  reference  to  the  fact  that  he  may  not 
have  traveled  the  whole  distance  upon  the 
road.  [1  CaL  182;  28  Wend.  198.]  JV.  T. 
Supreme  Ct.  1850,  Mallory  «.  Austin,,  7  Barb. 
626.  To  similar  efiect,  1852,  McAllister  «• 
Albion  Plankroad  Co.  11  Id.  610. 

61.  Tolls  are  not  demandable  of  an  indi- 
vidual for  traveling  on  turnpike  roads,  be- 
tween two  gates,  unless  he  either  passes 
through  a  gate,  or  having  used  the  road  on 
one  side  of  a  gate,  passes  aroimd  it  for  the 
purpose  of  avoiding  the  payment  of  toll, 
and  then  travels  the  road  again.  Ky.  Ct, 
qf  Appeals,  1841,  Lexington  &  Georgetown' 
Turnpike  Road  Co.  t.  Redd,  2  B.  Monr.  80. 

62*  Where  the  charter  of  a  turnpike  pro- 
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Tided  that  tolls  should  be  demanded  and 
paid  at  convenient  toll  gates, — Edd,  that 
tolls  were  demandable  only  at  the  toll  gates, 
and  that  a  person  who  did  not  pass  a  toll 
gate,  was  not  liable  for  toll.  if.  C.  Supreme 
Ct  1849,  Buncombe  Turnpike  Co.  t.  Mills, 
10  Ired,  iMHOy  80. 

68.  Besciiptlon  of  the  Tehicle.  Where  a 
vehicle  is  within  a  general  description  of  ve- 
hicles subject  toaa  certain  toll,  and  is  also 
embraced  by  a  specific  description  of  vehi- 
cles subject  to  a  less  toll,  the  latter  is  to  de- 
termine the  amount  of  the  toll.  Therefore, 
where  the  toll  prescribed  in  the  charter  of  a 
turnpike  company  for  a  four-wjieeled  pleas- 
ure carriage  was  twenty-five  cents,  and  for  a 
wagon  ten  cents, — Eeld^  that  a  vehicle  which 
was  a  four-wheeled  pleasure  carriage  and  a 
wagon,  was  subject  to  a  toll  of  ten  cents 
only.  Conn.  Supreme  Ct,  1840,  ^liddlesex 
Tump.  Co.  V.  Freeman,  14  Corin,  85. 

64.  That  a  clause  in  a  turnpike  charter  im- 
posing tolls  upon  ^^  coaches,  chariots  and  other 
four-wheeled  pleasure  carriages,"  includes 
"  stage  coaches  used  for  the  conveyance  of 
the  mail  and  of  passengers,*^ — see  Cincinnati 
&c.  Tump.  Co.  V.  Neil,  9  Ohio  (Eiam,)  11. 

65«  Exacting  excessive  tolls.  A  right  to 
■charge  tolls  for  the  use  of  its  road,  conferred 
l)y  charter,  upon  a  plankroad  company,  in 
general  terms,  without  any  restrictive  words, 
does  not  authorize  it  to  charge  unreasonable 
tolls.  Ala,  Supreme  Ct,  1868,  Powell  v.  Sam- 
mons,  81  Ala,  K  8,  552. 

66«  A  payment  of  tolls  on  a  public  turn- 
pike road  cannot  be  said  to  be  voluntary, 
and  not  compulsory,  when  made  by  the 
party  to  enable  him  to  obtain  a  passage 
over  the  road  for  the  United  8tates  mail, 
which  he  was  bound  to  carry,  and  to  keep 
his  property  from  being  taken  from  him  by 
distress;  and  therefore,  under  proper  exemp- 
tions, such  tolls  may  be  recovered  back.  J^, 
C,  Supreme  Ct,  1844,  Newland  9,  Buncombe 
Tump.  Co.  4  Ired,  Law,  872. 

67.  That  demanding  and  receiving  more 
than  the  legal  toll  is  a  cause  of  forfeiture  of 
the  frtmchise, — see  People  «.  Ejngston  & 
Middleton  Tump.  Co.  23  Wend,  198. 

68.  A  penalty  given  by  law  against  toll 
-gatherers  for  unreasonably  delaying  or  hin- 
dering any  traveler  or  passenger,  or  for  tak- 
ing more  than  lawful  toll,  does  not  apply  to 
detentions  of  persons  who  have  a  right  to 
pass,  toll  free.    N.  T.  Supreme  CU  1807, 


I  Conklin  «.  Biting,  2  Johne.  410;  1819,  Nor- 
val «.  Comell,  16  i<Z.78. 

69.  In  the  absence  of  the  toll  gatherer, 
his  wife  must  be  deemed  to  be  his  agent, 
and  if  she  exacts  more  than  lawful  toQ^  he 
is  liable  to  the  penalty.  [4  Wend.  465 ;  10 
Johns.  247.  Bee  also,  4  Barb.  222.]  K  Y. 
Supreme  Ct,  1856,  Harselis  r.  Seaman,  21 
Barb,  819. 

70.<  Exemption  from  tolls.  Where  a  right 
to  pass  a  tumpike  gate  toll  fr^e,  by  prescrip- 
tion, extended  to  all  the  inhabitants  of  a 
town  through  which  a  tumpike  road  paased, 
— Held,  that  this  created  no  right  in  the 
town  in  a  corporate  capacity;  and,  (the 
right  being  denied  by  the  tumpike  compa- 
ny,) that  the  town  could  not  be  justified  in 
demolishing  the  company ^s  gate,  as  a  pnblic 
nuisance.  Vt,  Supreme  Ct,  1889,  Panton 
Tump.  Co.  V.  Bishop,  11  Vt,  108. 

71*  —  by  statute.  A  section  of  the  charter 
of  a  tumpike  company  prohibited  the  com- 
pany from  demanding  toll  of  parsons  pass- 
ing to  or  from  public  worship,  or  on  milita- 
ry duty,  or  with  their  horses,  teems  or  cattle, 
to  or  froin  any  grist  or  saw  mill,  or  of  any 
person  living  within  the  State,  and  within 
eight  miles  of  the  gate.  Beld^  that  this  ex- 
emption gave  all  residents  within  eight 
miles,  and  within  the  State  gen^^lly, 
whether  traveling  for  pleasure  or  busmesB^ 
driving  a  team  themselves  or  by  their  ser- 
vants, a  right  to  pass  the  gate,  and  also  their 
stages  and  coaches;  but,  that  the  exempticNi 
was  personal  and  not  transferable.  Ft.  Sft- 
preme  Ct,  1884,  Passumpsic  Tump.  Go.  v. 
Langdon,  6  Vt  546. 

72.  Under  a  statute  exempting  "penon 
going  to  or  from  religious  meetings,^' — Edi^ 
that  a  clergyman  was  exempt  as  well  as  lay- 
men, y,  T,  Supreme  Ct,  1852,  Skinner  «. 
Anderson,  12  Barb.  648. 

7  8.  The  act  of  incorporation  of  a  turnpike 
company  exempted  from  toll  all  peraoos 
traveling  upon  the  "ordinary  domeatic  bus- 
iness of  family  concerns."  Eeld^  that  thia 
provision  did  not  extend  to  the  case  of  phy- 
sicians going  to  visit  their  patienta  ft 
Syipreme  Ct,  1840,  Centre  Tump.  C6.  c 
Smith,  12  Vt,  212. 

74*.  A  turnpike  charter  provided  that 
nothing  in  the  act  should  entitle  the  corpo- 
ration to  demand  toll  of  any  penon  who 
should  be  passing  "with  his  hone  or  car- 
riage to  or  fr^m  public  worship,  or  with 
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hcrse,  team,  or  cattle,  or  on  foot,  to  or  from 
r^ny  mill,  or  on  the  common  and  ordinary 
business  of  family  concerns,  within  the  same 
town."  Held,  that  an  individual  passing  to 
another  town  from  that  in  which  he  resided, 
in  order  to  purchase  lumber  for  his  own  use, 
it  not  appearing  that  he  went  to  a  mill,  was 
not  within  the  exception.  K  K  Superior 
Ct,  1834,  Proprietors  of  Second  Turnpike  «. 
Taylor,  6  JV.  IT,  409. 

75«  Under  an  act  exempting  a  person  go- 
ing to  any  mill  to  which  he  usually  resorts, 
one  is  exempt  going  to  a  null  in  a  town  dif- 
ferent from  that  in  which  he  resides,  if  it 
appears  that  he  usually  went  to  such  mill 
when  there  was  no  grinding  in  his  own 
town.  Jf.  F.  Supreme  Ct.  1811,  Chestney  e. 
Coon,  8  Johns,  150. 

76«  An  exemption  in  going  to  market 
with  the  produce  of  a  &rm,  and  retumiug,— 
Eleid^  personal,  and  waived  by  carrying  other 
goods.  JT.  n  Sk^eme  Ct,  1810,  Hearsey  v. 
Boyd,  7  Johns.  183 ;  1818,  Baties  f.  Suther- 
land, 15  Id.  510. 

77.  Under  a  statute  exempting  any  per- 
son passing  to  or  from  his  conunon  business 
on  a  farm,  a  person  who  owns  two  neighbor- 
ing farms,  is  exempt  in  passing  from  one  to 
the  other,  with  materials  for  buildingSL  Jf. 
T.  Supreme  Ct.  1819,  Kewburgh  &  Cochoc- 
ton  Turnpike  Co.  «.  Belknap,  17  Johns.  88. 

7S*  Under  a  statute  which  exempted  from 
toll  persons  going  to  and  from  the  black- 
smithes  shop  to  which  they  usually  resort, — 
Held,  that  the  going  thither  must  be  for  the 
purpose  of  getting  work  done,  to  bring  it 
within  the  exception.  Going  to  pay  for 
work  previously  done  is  not  exempt  N.  Y. 
Supreme  CU  1812,  Stratton  ^.  Henlck,  9 
Johns.  856. 

79*  And  the  purpose  of  getting  work  done 
must  be  the  principal,  and  not  the  incidental 
object  of  going.  N.  T.  Supreme  Ct,  1812, 
Stratton  v.  Hubbel,  9  Johjis.  857. 

80.  —  by  contract.  The  plaintiff  con- 
tracted vnth  the  defendants,  a  turnpike  com- 
pany, to  repair  their  road  in  the  manner 
specified,  and  to  keep  it  in  repair  to  the  ac- 
ceptance of  the  directors,  in  consideration  of 
which  the  defendants  agreed  to  permit  the 
plaintiff  to  pass  their  gate  toll-fi^e. .  In  an 
action  on  such  contract,— ^Zcf,  1.  That  the 
acceptance  of  the  road,  by  two  or  three  di- 
rectors, was  sufficient.  2.  That  evidence,  on 
the  part  of  the  defendants,  that  the  road 


was  out  of  repair,  and  that  the  plaintiff  had 
been  informed  thereof  by  one  or  more  of  the 
directors,  and  requested  to  repair  it,  was  ad- 
missible, although  it  did  not  appear  that  the 
directors  had  assembled  and  made  an  ad- 
judication on  the  insufficiency  of  the  road, 
no  formal  meeting  or  adjudication  being  ne- 
cessary. 8.  That  evidence,  on  the  part  of 
the  plaintiff^  that  the  gate-keeper  of  the  de- 
fendants had  permitted  the  plaintiff  to  pass 
toll-fr«e  for  a  long  time  after  the  making  of 
the  road,  was  admissible,  the  act  of  the  gate- 
keeper being  the  act  of  the  defendants,  and 
tending  to  show  an  acquiescence,  on  the  part 
of  the  defendants,  in  the  right  claimed  by 
the  plaintiff.  Conn.  Supreme  Ct.  1886,  Wad- 
hams  V.  Litchfield  &  Canaan  Turnpike  Co. 
10  Cmn,  416. 

81.  Detainer  for  toUs.  On  the  power  to 
detain  a  traveler  for  non-payment  of  tolls, — 
see  Jordan  &  Skaneateles  Piankroad  Co.  c. 
Morley,  23  N.  T.  552;  Hopkins  f>,  Stockton, 
2  WaUs  A  S.  168. 

82.  An  incorporated  piankroad  company, 
which  abandons  its  road,  leaving  its  gates 
open,  and  keeping  no  agent  thereat  to  re- 
ceive or  demand  toll,  cannot  charge  a  per- 
son, as  on  an  implied  contract,  for  his  use  of 
the  road  during  the  continuance  of  such 
abandonment.  Ala.  Supreme  Ct.  1858,  Pow- 
ell 9.  Sammons,  81  Ala,  N.  S.  552. 

83.  Penalty.  What  acts  amount  to  a  vio- 
lation ot  a  statute  providing  a  penalty  for 
forcibly  passing  a  gate  of  a  turnpike  com- 
pany, without  paying  toll.  Bridgewater  & 
Utica  Piankroad  Co.  v.  Bobbins,  22  Barb. 
662;  Monterey  &c.  Piankroad  Co.  9.  Faulk- 
ner, 21  Id.  212;  Hammondsport  &  Bath 
Piankroad  Co.  «.  Brundage,  ISifino.  iV.448; 
Columbia  Tump.  Co.  v.  Woodworth,  2  Cai. 
97 ;  Green  Mountain  Tump.  Co.  v.  Henmiing- 
way,  2  Vt.  512. 

84*  What  acts  amount  to  a  fritudulent 
evasion  of  toll.*    Center  Tump.  Co,  v.  Van- 


*  The  defendant's  land  was  bounded  by  a  plankroat^  and 
be  mored  back  bis  fence  on  both  sides  of  the  toll-gate,  and 
graded  a  track  there.  In  such  a  way  that  trayelers,  If  dis- 
posed, could  evade  the  gate  by  driving  around  It  /T^///,  • 
that  the  company  could  not,  on  alleging  that  It  was  done 
with  Intent  to  injure  and  defrsad  them,  maintain  an  action 
for  iAjunction  and  damages. 

1.  Loss  or  damage  arising  to  one  person  from  the  use 
which  another  makes  of  his  own  property,  is  damm/mn 
ahBqu6  ii^ttria^  and  forms  no  cause  of  action.  It  is  only 
where  the  plaintiff  has  acquired  an  easement  In  the  tene- 
ment  of  the  defendant,  that  is,  a  right  extending  beyond  bis 
own  premises,  and  rendering  the  defendant's  tenement  sub- 
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dosen,  10  Vt  197;  Oairier  «.  Schoharie 
Turnp.  Go.  18  Johm.  66 ;  Dansville  &  Way- 
land  Plankioad  Co.  v,  Hull,  27  BaH>.  509. 

86.  Duty  to  repair.  All  duties  imposed 
upon  oorporationa  aggregate,  by  law,  and  all 
benefits  conferred  at  their  request,  raise  im- 
plied promises  which  the  law  will  enforce. 
Thus  there  is  an  implied  undertaking  on  the 
part  of  an  incorporated  plankroad  company, 
with  a  person  traveling  on  their  road,  that 
the  road  is  reasonably  fit  for  use ;  and  such 
promise,  on  the  part  of  the  company,  consti- 
tutes the  consideration  for  the  obligation  of 
the  traveler  to  pay  toll.  Henoe,  if  the  com- 
pany fail  in  the  performance  of  their  agree- 
ment to  keep  their  road  in  sufficient  repair 
for  use,  a  traveler  cannot  be  compelled  to.pay 
toll.  Mi88.  at,  ofJBhrorSj  1850,  Bims  «.  Tazoo 
&  Big  Bhuik  Plankroad  Co.  88  Mus,  28. 

M.  That,  generally,  a  turnpike  company 
are  bound  to  keep  their  road  in  repair,* — see 
Goshen  Tump. «.  Sears,  7  Conn.  86;  CJom- 
mon wealth  «.  Worcester  Tump.  Corp.  SPiek, 
837 ;  Orcutt  v.  Ettery  Point  Bridge  Co.  58 
Me,  600 ;  State  «.  Morris  Tump.  Co.  1  8(nUh. 
165 ;  Ward  v.  Newark  &  Pompton  Tump. 
Co.  1  Spme.  828 ;  Board  of  Internal  Improve- 
ment of  Shelby  County  «.  Scearce,  8  Duo.  576. 

87.  Where  in  pursuance  of  an  agreement 
between  a  plankroad  company  and  a  town,  a 

■errienttohls,  thai  the  defendants  right  to  deal  withhii 
own  U  limited  by  the  maxim  aio  uUre  tuo  ui  cUienum 
fion  Jad(U.  [1  Tent.  889;  1  Le^r.  188;  18  Mnea.  157;  18 
Wend.  861 ;  8  Barn  ik  Ad.  871 ;  8  M.  ik  W.  820 ;  4  Paige, 

160.] 

8.  The  defendant  oould  not  be  restrained  In  snch  deaSng 
with  hU  own  property,  on  the  ground  that  he  was  actuated 
by  malice.    £18  Wend.  861 ;  and  see  5  Johns.  Ch.  101.] 

8.  An  exclusive  right  to  maintain  a  road  Is  not  conferred 
by  the  New  York  general  act,  and  cannot  be  Implied.  A 
corporation  Is  strictly  confined  to  the  privileges  conferred 
by  Ita  charter,  and  can  take  no  implied  rights  as  against 
the  iaw-makiivr  power.  [11  Pet.  480 ;  11  Leigh,  42 ;  17  Conn. 
454 ;  1  Barb.  Ch.  517 ;  8  Sandf.  Gh.  625 ,  overruling  1  Johna 
Ch.  611 ;  6  Id.  101.]  And  a/ortiori,  a  corporation  should 
not  be  permitted  to  encroach,  by  implication,  npcn  the 
rights  of  individuals  who  are  in  no  reQ>ect  parties  to  the 
compact  between  it  and  the  legislature.  The  restriction  at- 
tempted to  be  asserted  by  the  plaintiffs,  would  be  an  ease> 
meat  on  the  defendant's  land,  which  had  not  been  expressly 
granted,  and  oonld  not  be  inferred.  N.Y.CLqf  Appeah, 
1854,  Anbum  M  Cato  Plankroad  Co. «.  Douglass,  9  HT,  Y,  (6 

JSeld.)UL 

*  That  leasees  of  a  turnpike  are  liable  to  suit  by  their  les- 
sors, on  a  covenant  to  keep  the  road  In  repair,  without 
proof  of  the  responslbUIty  of  the  lessors  to  the  State,— see 
Jouitt  9.  Lewis,  4  UU.  160. 

So,  also,  an  action  Ilea  against  a  canal  company  for  dam- 
ages suffered  by  the  plaintiff,  in  eonsequenoe  of  the  locks 
not  beinf  kept  in  repair.  Biddto  «  Proprietors  of  I^ks 
>c.  7  J/oas.  169. 
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pabHc  highway  in  the  limits  of  the  latter,  is 
superseded  by  a  planlcroad  conatnicted  by 
the  company,  the  latter,  and  not  the  town,  be- 
comes liable  for  iiytiriea  oocaedoned  by  its 
insufficient  repair.  Vt,  Bupreme  Ct,  1855, 
Davisv.  Lamoille  Co.Flankroad06. 27rt602. 
S8«  Ko  person  is  entitled  to  the  etstate 
remedy  against  a  turnpike  corporation  lor  a 
defect  in  their  bridges,  unless  he  is  liable  to 
pay  toll ;  and  such  liability  must  be  aQ^ed 
in  the  declaration,  or  it  will  be  bad,  even 
after  yerdict  Hau,  Suprwna  <X  1836,  Wil- 
liams V.  Hingham  &c.  Tump.  Corp.  4  Pick 
841. 

89.  Under  a  statute  (Mass.  St.  <^  1804, 
cb.  126,  §  6), — ^which  provided  that  a  huninke 
corporation  should  be  liable  to  pay  all  clam- 
ages  which  might  happen  to  any  pereom  from 
whom  toll  was  demandable,  for  any  damages 
which  should  arise  from  deifect  of  bridges,  or 
want  of  repair  of  the  road, — Heldj  that  a 
turnpike  corporation  was  liable  for  damage 
sustained  by  a  traveler  inconsequence  of  a 
defect  in  the  road,  although  the  defect  was 
a  latent  one,  and  the  corporation  used  due 
diligence  to  discover  defects,  and  keep  the 
road  in  repair.  Mau,  Btiprems  Ct,  1886,  Yale 
V.  Hampden  &  Berkshire  Tump.  Cknp.  18 

pickwr. 

90.  A  turnpike  company  are  bound  to  eK- 
ercise  ordinary  care  and  diligence  in  the  con- 
struction and  preservation  of  the  bridges  on 
the  road,  but  are  not  liable  for  accidents  not 
occasioned  by  want  of  such  care  and  rikdUL 
N^  T,  Supreme  Ct.  1810,  Townsend  r.  Susque- 
hannah  Tump.  Co.  6  Johne,  00.  And  see  Wil- 
son «.  Busquehannah  Tump.  Co.  21  BaHk  68 ; 
Tump.  Co.  e.  Bears,  7  Conn,  86. 

01.  Where  there  is  a  &ilureo(ntbe  part  of 
a  turnpike  company  to  comply  with  an  ex- 
press requirement  of  the  statute,  either  as 
to  the  width  of  the  road,  or  the  mode  of  its 
constraction,  and  a  person  traveling  over  it 
sustains  an  injury  in  consequence  of  such 
omission,  the  tumpike  company  is  liable,  un- 
less it  appears  that  the  plaintiff  could  have 
avoided  the  ii^ury  by  the  exercise  of  ordina- 
ly  care  and  prudence.  [6  Cow.  189;  58 
Wend.  446.]  But  if  the  plaintiff's  is^jxrj 
was  not  chargeable  to  any  such  omission,  the 
action  is  not  sustainable.  N,  71  Bupreme  CL 
1856,  Wilson  e.  Busquehannah  Tunipi  Co.  21 
Barb.  68. 

92.  Where  a  bridge  upon  a  turnpike  road, 
becomes  unsafe  from  the  gradual  decay  of  tlie 
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tinibers,  anrd  the  danger  is  not  open  and  yia- 
ible,  the  owners  of  the  road  are  responsible 
for  the  saffidency  of  the  bridge  so  long  as 
they  continue  to  take  toll  and  keep  the  road 
open  to  the  public,  although  notice  is  giyen, 
to  those  who  pass,  that  there  is  danger.  In 
order  to  exonerate  themselves,  the  company 
mast  give  notice  that  there  is  danger  for 
which  they  will  not  be  responsible,  and  re- 
fuse to  take  tolL  if.  K  Superwr  Ct,  1883, 
Randall  9.  Proprietors  of  Cheshire  Turnpike, 
6  Jf.  H  147. 

98.  k  turnpike  company,  liable  by  its 
charter  to  pay  all  damages  from  neglect  of  a 
bridge,  is  not  liable  for  damages  sustained  by 
one  who  overloads  the  bridge,  if  it^be  of 
sufficient  ordinary  strength.  Vt,  Supreme 
(X  18S8,  Richardson  «.  Royalton  &  Wood- 
stock Tump.  Co.  6  Vt  580. 

94.  Indictment  forneglect to  repair.  Un- 
der the  statutes  of  Massachusetts  (Rev.  Sts. 
a  89,  f  42),  a  corporation  owning  a  turnpike 
road,  and  neglecting  to  keep  it  in  repair,  are 
liable  to  indictment,  although  no  person  lia- 
ble to  the  payment  of  tolls  has  sustained  in- 
jury by  reason  of  such  want  of'repair.  Mass. 
Suprems  Ct  1854,  Commonwealth  «.  Hanc(»ck 
Free  Bridge  Corporation,  2  Oray^  68. 

9o«  —  for  damages  caused  in  making  re- 
pairs. A  turnpike  company  have  a  lawful 
right  to  repair  their  road  in  such  way  as  to 
prevent  the  effect  of  rains  or  freshets;  but  in 
the  exerciie  of  that  right,  they  must  not  in- 
jure the  owner  of  adjoining  land.  If  a  dam- 
age arises  from  their  negligence  in  this  re- 
spect, he  may  recover  against  them  therefor. 
JV.  r.  Supreme  Ct,  1820,  Boughton  e.  Carter, 
18  Johns.  406.  » 

96.  Sale  of  road.  A  decree,  directing  the 
absolute  sale  of  a  turnpike  road  in  payment 
of  the  debts  of  the  company, — Held^  to  be 
erroneous.*  A  court  of  chancery,  however, 
may  properly  decree  the  profits  of  the  road 
to  be  paid  to  the  creditor,  and  retain  the 
cause  for  the  purpose  of  enforcing  the  decree 
from  time  to  time.  Ky,  Ct,  qf  Appeais^ 
1844,  Winchester  &  Lexington  Tump.  Co. «. 
Yimont,  6  B,  Monr,  1, 

97.  —  or  toll  honae.  The  toll  house  of  a 


*  UDder  the  Ohio  SUtato  of  1826,  r^nlaitng  tarapike  eom* 
psolet,  VD  «xeouUoa  cannot  be  lerled  opon  Uie  right  of  the 
eompeny  to  take  toll,  unlcw  notice  hae  first  been  given,  ac- 
cording to  the  provlalons  of  the  act,  to  tome  reoelrer  of  toll 
on  the  road.  Ohio  Supreme  Ct,  1841,  Seymour  «.  UUfbrd 
4  ChllHcoUie  Turnp.  Co.  10  Ohio^A'i^ 


canal  company  is  so  far  an  integral  part  of 
the  franchise  and  a  necessary  incident,  that 
it  is  not  liable  to  the  levy  of  an  execution  by 
the  creditors  of  the  company."^  Pa,  Supreme 
Ct,  1845,  Susquehanna  Canal  Co.  ^,  Bonham, 
9  Fatts  <fc  iS:  27. 

98*  Compelling  repairs.  A.  majidamus 
will  not  be  granted  at  the  suit  of  a  board  of 
county  commissioners,  to  compel  a  turnpike 
company  to  repair  a  bridge  forming  a  part 
of  such  company *s  road.f  Ohio  Supreme  Ct* 
1865,  State  ex  rel.  Commissioners  of  Rosa 
County  «.  Zanesville  &  Maysville  Tump.  Co. 
16  Ohio  St.  808. 

99.  Forfeiture  for  neglect  to  repair. 
That  a  neglect  by  a  turnpike  company  to 
keep  their  road  in  repair  may  be  a  sufficient 
cause  for  a  forfeiture  of  their  franchise, — see 
State  V.  Passumpsic  Turnpike  Co.  8  Yt.  178 ; 
State  «.  Boyalton  &  Woodstock  Turnpike 
Co.  11  Vt,  431 ;  People  «.  Hillsdale  &  Chat- 
ham Turnpike  Co.  23  Wend,  254;  People  r. 
FishkiU  &  Beekman  Plankroad  Co.  27  Barb, 
[N.  T.)  446 ;  State  «.  Moore,  19  Ala,  Jf,  S. 
514. 

100.  Action  for  neglect  to  repair.  Plank- 
road companies  deriving  a  revenue  from  the 
use  of  their  roads  by  travelers,  are  directly 
liable  to  such  persons  for  injuries  occasioned 
by  the  want  of  repair  of  their  roads,  with- 
out any  express  statutory  provision  imposing 
such  liability.  Vt.  Supreme  Ct,  1856,  Davis 
V.  Lamoille  County  Plankroad  Co.  27  Vt.  602. 


T7I«TBA  VIBES. 

1.  General  rules*     When   a  legislative 
power,  from  which  a  corporation  derives  its 

*  Where  a  railroad  ctnnpanjr  took  a  portion  of  the  road  of 
a  tTimpike  company,  making  a  aubstitute  therefor,  as  di- 
rected by  their  cliarter,— ZTe^rf ,  that  this  was  sufficient  to 
Justify  the  turnpike  company  In  using  It  as  a  portion  of  their 
road,  and  that  thdr  continuing  to  use  it,  as  a  portion  of 
their  road,  keeping  their  gates  closed  and  taking  toll,  actual- 
ly repairing  the  seme,  constHuted  It  a  part  of  the  turnpike, 
which  they  were  bound  to  keep  In  a  state  of  ordinary  safety 
for  the  use  of  tnvelen,  day  and  night,  so  fares  this  could  be 
done  by  ordinary  diligence.  Vt.  Supreme  Ct,  1808, 
Mathews  «.  WinooskI  Tump.  Co.  94  Vt  4d0. 

t  Where  the  form  of  prooesdlngs,  to  compel  a  turnpike  oor- 
poratlon  to  keep  its  road  in  repair,  was  prescribed  in  the  sot 
of  incorporation,  by  reference  to  another  statute, — Ifeld^ 
that  the  proceedings,  being  in  virtual  compliance  with  the 
charter,  were  not  afflseted  by  a  subMqaent  repeal  of  the  stat- 
ute referred  to;  nor  by  an  alteration,  made  in  the  form  of 
proceedings,  by  a  statute  paraed  after  Judgment  obtained  In 
the  proceedings  under  the  old  form.  Pa.  Supreme  Ct. 
1848,  Lackawaxen  Tunp.  Co.  v.  Commonwealth,  9  Pa.  St, 
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aathoiity  to  act,  preficribes  a  particular  mode 
in  which  the  act  shall  be  performed,  the  cor- 
poration cannot  lawfully  perform  the  act  in 
any  other  manner.  If  not  done  in  the  man- 
ner prescribed,  the  act  is  a  mere  nullity  and 
utterly  yoid.  N,  Y,  Superior  Ct  1801,  Mc- 
Spedon  t.  Mayor  &c.  of  N.  Y.  7  Bom.  601; 
20  How.  Pr.  896.  Compare  Hood  «.  Kew 
York  &  New  Haven  R.  R.^Co.  23  Conn.  502. 

2.  Corporations,  in  general,  are  bound  by 
their  contracts  when  under  seal  as  much  as 
individuals.  But  where  a  corporation  is 
created  for  particular  purposes,  with  special 
powers,  the  contract,  though  under  their  cor- 
porate seal,  and  that  regularly  affixed,  does 
not  bind  it,  if  it  appear  from  the  express  pro- 
visions of  the  statute  creating  the  corpora- 
tion, or  by  necessary  and  reasonable  infer- 
ence from  its  enactment,  that  the  contract 
was  vltn'a  tir^y  that  is,  that  the  legislature 
meant  that  such  a  contract  should  not  be 
made ;  and  if  it  is  not  made  out  that  the  act 
prohibits  the  contract,  it  must  be  enforced. 
J^xh.  1858,  South  Yorkshire  &c.  Co.  v.  Great 
Northern  Railway  Co.  9  Mceh.  55,  84 ;  Q.  B, 
1855,  Mayor  &c.  of  Norwich  r.  Norfolk  Rail- 
way Co.  4  EUUiSbB.  397;  80  Eng,  L.  <fc  Eq, 
120;  24  Law  J.  N.  8.  Q.  B.  105. 

8.  There  is  a  difference  between  exercising 
powers  wholly  foreign,  and  exercising  legiti- 
mate powers  to  an  improper  extent.  Thus  a 
mining  corporation,  who  buy  more  land  than 
tiie  law  allows,  commit  a  wrong  which  can 
only  be  inquired  into  by  the  State ;  and  it  does 
not  thereby  lose  its  rights  as  against  tres- 
passers. Nev.  Sujpreme  Ct.  1867,  Whitman 
Mining  Co.  «.  Baker,  8  Nev.  886. 

4.  Acts  done  by  corporations  in  violation 
of  their  charters  are  not  necessarily  void. 
They  may,  by  such  acts,  acquire  title  to  prop- 
erty, and  transmit  it  to  others.  Wis.  Supreme 
Ct.  1863,  Farmers'  &  Millers'  Bank  of  Mil- 
waukee r.  Detroit  &  Milwaukee  R.  R  Co.  17 
WU.  372 ;  K  Y.  Ct.  of  AppeaU,  1860,  BisseU 
«.  Michigan  Southern  &c  R.  R.  Co.  22  K  Y. 
258. 

5.  Corporations,  like  natural  persons,  have 
capacity  to  do  wrong;  and  when  in  their 
contracts  and  dealings,  they  break  over  the 
restraints  imposed  upon  them,  an  exemption 
from  liability  cannot  be  claimed  on  the  mere 
ground,  that  4hey  have  no  power  thus  to  act. 
N.  Y.  Ct.  of  Appeals,  1860,  Bissell  v.  Michi- 
gan Southern  &c.  R  R  Co.  22  N.  Y.  258. 

6.  The  objection  that  an  act  was  **  uUra 


tire$^^  imports,  not  that  the  dorporation 
could  not,  and  did  not  in  fact,  make  the  un- 
authorized contract,  but  that  it  ought  not  to 
have  made  it ;  and,  therefore,  rests  npon  the 
violation  of  trust  or  duty  toward  the  share- 
holders ;  and  hence  it  is  not  to  be  entertained, 
where  its  allowance  will  do  a  greater  wrong 
to  innocent  third  parties.*    Ih. 

7*  Although  bonds  issued  by  a  bank  be 
illegal ;  yet  the  bank  may  be  liable  in  eqaity 
for  money  advanced  upon  them.  Arh.  Su- 
preme Ct.  1862,  Whitney  t>.  Peay,  24  Art.  26. 

8.  A  municipal  corporation  in  the  exercise 
of  the  power  to  borrow  money  is  not  sover- 
eign, but  is  responsible  for  the  acts  of  its 
agents^  as  a  private  corporation.  Va.  Ct.  of 
Appeals^  1868,  DeYoss  «.  City  of  Richmond, 
18  Oratt.  888.  Compare  Jones  t.  City  of 
Richmond,  18  Oratt.  517. 

9«  The  principles  on  which  the  courts 
have  acted  when  called  upon  by  a  minority 
of  shareholders  of  a  public  company  to  set 
aside  transactions,  or  prevent  the  perform- 
ance of  matters,  beyond  the  powers  and  in- 
consistent with  the  objects  of  the  company, 
although  sanctioned  by  a  minority  of  the 
shafeholders— explained.  Gregory  «.  Patch- 
ett,  10  Jur.N.  S.  1118;  11  Law  Timet,  Jf^.8. 
857 ;  13  Week.  Rep.  84. 

■  10.  Instances.  The  defendants,  a  corpo- 
ration, entered  into  an  agreement  to  purchase 
plaintiff's  property,  there  being,  at  the  time, 
no  legislative  permission  either  to  buy  or 
sell  such  property.  Subsequently,  such  per- 
mission was  obtained,  and  steps  taken  by  the 
defendant,  under  the  act,  to  carry  the  con- 
tract into  effect,  but  they  ultimately  refused 
to  complete  their  .purchase,  on  the  ground 
that  the  original  agreement  was  not  under 
the  seal  of  the  corporation,  nor  signed  by 
two  of  their  directors.  The  plainti£b  then 
filed  a  bill  for  specific  performance.  HMt 
that  the  bill  must  be  dismissed,  on  the  gronnd 
that  the  contract  was  originally  nUra  etraa, 


*  In  a  statute  authoriztng  a  medkal  con«g«  to  moilgagB 
its  property  to  enable  them  to  raise  ftmda,a  proriso  restrict- 
ing the  use  of  the  premises  bo  aathortsed  to  be  mart^aged, — 
Held^  not  to  apply  to  porchasers  under  a  foradesan  of  iveh 
mortgage.  Ohio  Suprmne  CL  1866,  Medleel  OoUege  tft 
Ohio  «.  Zelgler,  17  Ohio  Si.  fifi. 

A  person  who  purchases  the  bonds  of  a  municipal  corpo- 
raUon,  without  actual  notice  of  any  special  direcUaa  ^irea 
to  the  officers  of  the  corporation  respectiiig  their  sale,  vfll 
not  be  found  by  such  dtnectioos,  if  he  neglected  to  make  In- 
quiries through  want  of  caution  only,  and  not  with  a  destpi 
of  aroldlng  knowledge.  Va.  Ci.  ofApptaU^  ISOB;  DeVoM 
V,  City  of  Bichmond,  18  Oratt.  888. 
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not  being  inade  dependent  upon  obtaining 
the  consent  of  the  legislature.  V.  Chan,  Ct. 
1857,  Leominster  Canal  Ck>.  v.  Shrewsbury  & 
Hereford  Bail  way  Co.  29  Law  TimeSj  342 ; 
8  Jur.  N,  8,  930 ;  26  Law  J.  IT.  8,  CK  764. 

11.  A  contract  between  a  projected  rail- 
way company  and  plaintiff,  a  land  owner, 
through  whose  land  it  was  proposed  to  run 
the  line ;  that,  in  consideration  of  the  owner 
not  opposing  their  bill,  they  would  pay  him  a 
certain  sum  for  the  land  which  should  be  re- 
quired, and  further,  that  within  three  months 
after  the  passing  of  the  bill,  they  would  pay 
plaintiff  20002.  for  compensation  for  the  an- 
noyance, &c.,  which  he  might  or  would  sus- 
tain in  consequence  of  the  construction  of 
the  railway,  &c. — is  not  uUra  tires,  and  plain- 
tiff has  a  good  cause  of  action  for  the  2000Z. 
after  the  time  named,  although  none  of  his 
land  be  taken.  Exeh,  1866,  Taylor  «.  Chi- 
chester <fc  Midhurst  Railway  Co.  4  Hurls.  8t,  dt 
0.  409. 

12.  A  mutual  insurance  company,  without 
authority  by  charter,  established  a  guaran- 
tee fund  of  bonds  secured  by  mortgages. 
The  corporation  having  become  insolvent, 
an  assessment  was  made  by  the  court  on  the 
guaranty  capital,  and  a  bill  filed  to  recover 
on  the  defendant's  mortgage  the  amount  of 
the  assessment.  Meld,  that  as  the  company 
had  no  power  to  make  the  contract  with  the 
guarantors,  it  was  absolutely  void,  and  that 
the  fund  could  not  be  reached  in  law  or 
equity  by  a  creditor  of  the  company,  after  its 
insolvency.  JST.  /.  CA^ficery,  1868,  Trenton 
Insurance  Co.  «.  McKelway,  1  Beasl,  183. 

13.  An  incorporated  company  having  car- 
ried on  their  business  for  several  years  without 
success,  finding  that  their  resources  were  near- 
ly exhausted,  and  that  an  entire  reconstruction 
of  their  works  was  necessary,  passed  a  reso- 
lution winding  up  the  company.  Before  the 
resolution  was  confirmed,  however,  a  propo- 
sition was  made  and  finally  accepted,  in  pur- 
suance of  the  provisions  of  the  deed  of  set- 
tlement, by  a  majority  of  more  than  two- 
thirds  of  the  shareholders,  for  leasing  their 
works  upon  terms  apparently  advantageous. 
Upon  a  bill  filed  by  a  dissenting  shareholder 
to  set  aside  the  lease,  as  being  inconsistent 
with  the  purposes  of  the  incorporation,  and 
88  having  been  granted  tdPra  fdres^^Edd^ 
that  the  lease  was  good,  as  being  a  lawful 
means  of  making  the  most  of  the  assets  of 
the  company,  and  that  the  granting  of  it  was 


not  uUra  vires,  V,  Chan.  Ct  1865,  Peather- 
stonehaugh  v.  Lee  Moor  Porcelain  Clay  Co. 
85  Law  J,  N.  8.  CK  84. 

14.  A  charter  giving  power  to  a  munici- 
pal corporation  to  ascertain  and  establish  the 
boundaries  of  streets,  does  not  give  to  it 
power  to  authorize  buildings  to  be  erected 
within  the  boundaries  of  an  established 
street  N.  J.  Chancery,  1867,  Attorney  General 
V,  Heishon,  18  iV.  J.  Eq.  (3  C,  E.  Green,)  410. 

15.  Acts  done  nnder  two  charters. 
Where  two  corporations,  chartered  respec- 
tively by  the  States  of  Michigan  and  Indiana, 
with  power  to  each  to  build  and  operate  a 
railroad  within  in  its  own  State,  united  in 
the  business  of  transporting  passengers  over 
a  third  road  in  the  State  of  Dlinois,  beyond 
the  limits  authorized  by  the  charter  of  either, 
— Held,  that  notwithstanding  they,  in  so  do- 
ing might  be  exceeding  their  corporate  pow- 
ers, they  were  jointly  liable  for  injuries  to  a 
passenger,  resulting  from  the  negligence  of 
their  employees.  If.  T,  Ct.  of  Appeals,  ISQO^ 
BisseU  T.  Michigan  Southern  &c.  B.  B.  Co. 
22  K  r.  258. 

16.  The  acts,  ul^a  vires,  of  a  foreign  cor- 
poration, which  is  a  creature  of  the  laws  of 
two  different  States,  are  not  made  valid  by  a 
confirmatory  statute,  enacted  by  the  legisla- 
ture in  one  only  of  such  States.  If.  Y.  Su- 
preme Ct.  8p.  T.  1868,  Fisk  v.  Chicago, 
Bock  Island  &c.  R  B.  Co.  ^  Ahb.  Pr.  N.  8. 
878. 

1 7.  President  of  a  corporation, — Held,  per- 
sonally bound  by  his  knowledge  of  a  stipu- 
lation given  by  him,  though  it  was  in  excess 
of  his  powers.  lU.  Supreme  Ct.  1866,  Thomas 
V.  Moi^an  County,  39  lU.  496. 

Upon  the  powers  of  Agents  and  Offleers 
of  corporations  to  act  in  their  behalf,  and  to 
bind  them  by  such  acts,  see  Aobnts  ;  Offi- 
cers; and  the  titles  of  the  various  officers. 

Upon  the  Validity  of  contracts  of  corpo- 
rations, see  CoNTRAcrrs. 

For  the  law  governing  the  Exercise  of 
corporate  powers,  see  Powers;  also  Char- 
ters; Profertt;  Seal;  Strrrs. 

For  matters  relative  to  validity  of  acts  of 
particular  kinds  of  corporations,  see  the 
titles  of  the  various  corporations;  such  as 
Banks;  Insurance  Companies ;  Manufac- 
turing Companies;  Municipal  Corpora- 
tions: Bailroad  Companies;  Turnpike 
Companies,  &c. 

Upon  the  responsibility  of  corporations  or 
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of  officers  or  agents  of  corporations,  for 
Wrongfbl  acts  committed  by  officers  or  agents 
acting  in  their  representatiye  capacity,  see 
Wbonob. 


1.  Showing  corporate  existence.    In  an 

action  by  a  corporation  it  is  sufficient  to  show 
its  corporate  character,  for  it  to  prove  the 
statute  charter  and  that  the  persons  acting 
under  color  of  it  are  in  the  peaceable  enjoy- 
ment of  the  corporate  franchises  and  rights 
thereby  granted.  They  are  to  be  consider- 
ed as  rightfully  exercising  the  corporate 
power,  as  against  wrong  doers  and  all  who 
have  treated  or  acted  with  them  in  their  cor- 
porate character.  I^,  0.  Supreme  Ct.  1825, 
Tar  River  Nav.  Co.  f .  Neal,  8  Edtohs,  620 ; 
1835,  Buncombe  Turnpike  Go.  v.  McCarson, 
1  Dev.  d  B.  806. 

2.  —  of  insarance  companies.  Written 
applications  to  an  incorporated  insurance 
company  for  policies,  policies  iasued  thereon, 
and  also  the  official  bonds  of  the  officers  of 
the  company,  are  admissible  in  evidence  for 
the  purpose  of  proving  user  under  their 
charter,  in  order  to  show  their  corporate  ex- 
istence. In  general,  evidence  of  any  acts  of 
the  corporation  showing  that  they  are  doing 
business  under  their  charter,  is  admissible  to 
prove  itser.  Mich,  Supreme  Ct,  1846,  Cahill«. 
Kalamazoo  Mutual  Ins.  Co.  2  Dougl  124. 

8.  —  of  banks.  A  bank  charter  granted  by 
the  governor  of  one  of  the  United  States,  recit- 
ing his  authority  by  the  laws  of  that  State,  to 
make  such  grants,  and  authenticated  by  the 
great  seal  thereof,  in  the  absence  of  proof 
that  its  laws  did  not  warrant  such  an  ex- 
ercise of  authority  on  the  part  of  the  gover- 
nor, is  sufficient  evidence,  per  w,  to  prove 
the  existence  of  such  bank.  This  is  not  a 
case  for  the  application  of  the  rule  that  offi- 
cial authority  must  be  strictly  pursued  'and 
.clearly  shown.  Md,  Ct.  of  AppedUy  1828, 
Agnew  «.  Bank  of  Gettysburg,  2  Ear.  d  Q. 
478. 

4.  The  execution  of  a  note  by  defendant 
to  a  bank  as  a  corporation,  is  competent  to 
show  that  the  bank  went  into  operation  under 
its  charter;  but  of  the  sufficiency  of  this  evi- 
dence, the  jury  should  judge.  Arh  Supreme 
Ct,  1852,  Gaines  t.  Bank  of  Mississippi,  12 
Arh  (7  Enffl)  769. 


5.  The  plaintiff  clfliming  to  be  a  corpora- 
tion by  the  laws  of  New  York,  uued  by  the 
name  of  "The  Bank  of  Commerce.''  The 
articles  of  association  produced  to  prove  the 
plaintiff's  right  to  sue  as  a  corporation,  de- 
clared that  the  name  to  be  used  should  be 
''  Bank  of  Commerce,  in  New  York. "  Bdd^ 
that  the  articles  offered  were  not  competent 
evidence  to  prove  the  existence  of  a  corpora- 
tion bearing  the  name  of  the  plaintiff  JKb. 
Supreme  Ct,  1862,  Bank  of  Commerce  t, 
Mudd,  82  Mo.  218. 

0.  —  of  plankroad  company.  Proof  that 
a  plankroad  company,  duly  incorporated 
and  organized,  has  build  its  road,  and  had 
it  inspected,  and  has  erected  toll-gates,  and 
is  in  the  actual  use  of  the  road,  is  sifffident 
to  enable  them  to  maintain  an  action  of  tres- 
pass for  an  entry  upon  the  road,  against  any 
persons  who  do  not  show  a  better  right  to 
the  possession  of  it  in  themselves.  If,  T, 
Supreme  Ct,  1855,  EllicottviUe  &c  Flank- 
road  Co.  «.  Bu£BUo  &C.  R.  R.  Co.  20  Bark 
644.  ^ 

7.  —  by  corporate  records.  Wherethede- 
fendant,  sued  as  a  corporation,  pleaded  that 
it  had  not  organized  under  the  acts  of  incor- 
poration, the  book  of  entries  containing  the 
articles  of  the  association  signed  by  the  asso- 
ciates, and  the  record  of  the  proceedings,  were 
held  to  be  properly  admitted  in  evidence,  to 
prove  the  actual  organization  of  the  corpora- 
tion. Mo.  Supreme  Ct,  1862,  Foster  t^.  White 
Cloud  City  Co.  85  Mo.  505. 

8.  —  under  nal  till  corporation.  Under 
a  plea  of  nul  tiel  corporation^  to  an  action  by 
a  foreign  corporation,  the  plaintiff  must 
prove  the  act  of  incorporation,  and  that  the 
corporation  went  into  operation.  To  estab- 
lish this  latter  fact,  it  is  not  necessary  to 
show  a  compliance  with  the  conditions  of  the 
charter  under  which  it  assumed  to  act,  but 
that  the  corporation  acted  and  transacted 
business  as  such.  Arh.  Sttpreme  Ct,  1852, 
Gaines  v.  Bank  of  Mississippi,  12  Ari,  (7 
Bngl)  769. 

9.  If  a  plea  of  nul  tid  eorporatian,  midef 
oath,  be  filed  to  a  declaration  by  a  bonk  on 
a  note,  and  issue  be  joined  thereon,  and  the 
bank  introduce  in  evidence  a  copy  of  the 
act  of  its  incorporation,  with  proof  of  user 
under  the  charter,  it  is  sufficient  to  entitle  it 
to  recover.  Misi,  Ct.  of  Brrore^  1846,  Hend- 
erson 9,  MissisBippi  Union  Bank,  6  BmeL  S 
if.  814. 
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As  to  what  constitutes  Ineorpmrationy  see 
Incobpobatiok. 
As  to  Aoeeptanee  of  charters,  see  €hab- 

TEB8. 

For  general  Principles  of  proceinre  in 

suits  by  corp<Hrations,  see  8uiT6. 


VISITATIOir. 

1.  The  origin  and  nature  of  the  power 
of  visitation-— stated  Dartmouth  Coll.  «. 
Woodward,  4  WTuat.  518;  Allen  v.  McEeen, 
1  Sumn.  276;  Amherst  Acad.  v.  Cowles,  6 
Pick.  427 ;  St.  John's  ColL  «.  Toddington,  1 
Burr.  168 ;  ILd.  Keny,  441 ;  1  TT.  Black,  71. 

2«  The  origin  of  the  yisitorial  power  is 
the  property  of  the  donor,  and  the  power 
CTcryonehas  to  dispose,  direct,  and  regu- 
late his  own  property ;  like  the  case  of  pa- 
tronage, cujvM  ettt  dare^  €ju%  est  dupanere. 
And,  iherefore,  if  either  the  Crown  or  the 
subject  creates  an  eleemosynary  foundation, 
and  vests  the  charity  in  the  persons  who  are 
to  receive  the  benefit  of  it,  since  a  contest 
might  arise  about  the  government  of  it,  the 
laws  allows  the  founder,  or  his  heirs,  or  the 
person  specially  aj^pointed  by  him  to  be  vis- 
itor, to  determine  concerning  his  own  crea- 
ture. If  the  charity  is  not  vested  in  the  per- 
sons who  are  to  partake,  but  in  trustees  for 
their  benefit,  no  visitor  can  arise  by  implica- 
tion, but  the  trustees  have  that  power. 
ChoTicery^  1760,  Green  «.  Rutherford,  1  F«. 
«r.  469,  472. 

SecBsquBSTS ;  Dbtibeb;  Tbusts. 

d*  Appointment.  What  language  in  a 
grant,  devise,  &c.,  will  confer  power  of  visi- 
tadon.  King  «.  Bishop  of  Ely,  1  W.  Black, 
83 ;  Attorney  (General  v,  Middleton  2  Ves,  tr. 
827 ;  King  v.  Bishop  of  Worcester,  4  Mcmle 
S  8.  415 ;  Sanderson  e.  White,  18  Pick,  888 ; 
Attorney  General  f>.  Talbot,  8  Ath  662 ;  1 
1  F«.  sr.  78. 

4.  The  testator  in  a  will  making  provision 
for  the  endowment  of  an  incorporated  acad- 
emy, directed  that  vacancies  in  the  board  of 
trustees  of  an  academy,  founded  by  him, 
should  be  filled  by  nominations  from  them- 
selves, subject  to  the  approval  of  the  select- 
men of  the  town  in  which  the  charity  was 
established,  and  further  provided  that  the  se- 
lectmen were  ^^  always  and  at  all  times  to  have 
and  exercise  the  right  of  visitation  for  the 
purpose  of  looking  to  the  security  of  the 


fhnds,  and  that  the  interest  or  income  of  them 
be  applied  according  to  the  bequest, 

Eddy  1.  That  this  language,  taken  in  con- 
nection with  the  rest  of  the  will,  there  being 
no  express  words  of  limitation,  and  no  visi- 
torial  power  being  reserved,  conferred  gene- 
ral visitorial  power  upon  the  selectmen. 

2.  That  the  selectmen,  acting  in  the  exer- 
cise of  these  visitorial  powers,  were  not  to  be 
regarded  as  acting  as  visitors,  in  the  visito- 
rial powers  to  be  exercised  by  the  agents  of 
the  town;  nor  as  acting  directly  upon  the 
interest  of  the  town,  nor  as  accountable  to 
the  town;  and  they  could  not  be  directed, 
controlled,  limited  or  restrained,  in  the  exer- 
cise of  their  powers,  by  the  act  of  the  town; 
but  that  they  exercised  a  special  authority, 
created  by  the  will  of  the  testator,  and  cour 
ferred  by  the  act  of  incorporation.  Mcm.  8u^ 
prone  €t,  1848,  Nelson  v.  Cushing,  2  (7u«&. 
619,  629. 

5.  Powers*  One  appointed  visitor  may 
examine  into  and  regulate  the  conduct  of 
members  who  partake  of  the  charity,  ccHrect 
abuses,  remove  officers,  and,  in  case  of  a  col- 
lege, expel  or  admit  a  fellow,  and,  generally, 
superintend  the  management  of  the  trust. 
Coveny^s  Case,  Byer^  209 ;  Attorney  General 
«.  Talbot,  1  Ve^  sr,  78 ;  Attorney  General  v. 
Middletown,  2  F«.  Jr.  827;  Philips  «.Bury, 
2  Bumf,  d  E.  846 ;  Dartmouth  College  «. 
Woodward,  4  Wheat.  518,  675 ;  Murdock's 
Appeal,  7  Bids.  808,  822 ;  Murdock  if,  Phil- 
lips Academy,  12  Pick,  244;  Sanderaon  «. 
White,  18  Pick,  828 ;  Bracken  v.  William  & 
Mary  College,  8  CaU,  573. 

8.  That  his  powers  are  limited  to  enforoe- 
ment  of  the  corporate  laws;  he  cannot  take 
cognizance  of  offences  consisting  in  viola- 
tions of  the  general  municipal  law,-— see 
Rex  V.  St.  John's  Coll.  4  Mod.  288. 

7.  Proceedings  of  visitors.  That  if  the 
statutes  of  the  foundation  direct  the  mode  in 
which  the  visitorial  power  shall  be  exercised, 
that  mode  must  be  pursued,  otherwise  the 
sentence  is  a  nullity,— see  Philips  v.  Bury, 
2  Bumf.  (6  E.  846. 

8.  The  proceeding  before  visitors,  for  the 
removal  of  a  professor,  is  a  judicial  proceed- 
ing ;  and  to  render  it  binding  on  him,  there 
must  be  a  monition  or  citation  to  him  to  ap- 
pear, a  charge  given  to  him,  which  he  is  to 
answer,  a  competent  time  assigned  for  proo& 
and  answers,  liberty  for  counsel  to  defend 
him,  and  to  except  to  proofii  and  witneaset^ 
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and  a  sentence  after  a  hearing  of  all  the 
proofs  and  answers.  It  is  not,  indeed,  to  be 
insisted  on,  that  in  exercising  the  powers 
Tested  in  a  new  jurisdiction,  where  no  forms 
are  prescribed,  any  precise  course  as  to  forms 
is  to  be  followed ;  but  these  rules  must,  in 
substance,  be  pursued  by  every  tribunal  act- 
ing judicially  upon  the  rights  of  others. 
Mass.  Supreme  Ct.  1831,  Murdock  «.  Phillips 
Academy,  13  Pick,  244,  263. 

9.  Courts  of  justice  will  not  act  as  visitors 
in  the  first  instance.  Bee  Harper  «.  Straws, 
14  B.  Mmr,  48 ;  Latimer  v.  Eddy,  46  Barb,  61. 
Attorney  General «.  Middleton,  3  Yes.  sr,  837. 

10.  No  court  of  law  or  equity  can  antici- 
pate the  judgment  of  a  visitor,  or  take  away 
his  jurisdiction,  if  the  case  in  which  it  is 
called  upon  to  interfere  appears  to  be  withm 
the  scope  ctf  the  general  visitorial  power. 
His  determinations  are  final  and  conclusive. 
Chancery,  1747,  Attorney  (General  «.  Talbot, 
8  Atk,  663.  And  see  Regina  «.  Dean  of 
Chester,  15  Q.^.518;  Bex  v.  Bishop  of  Ely, 
2  I>ur7\f.  dh  E,  390;  1  W.  Black,  85 ;  Regina 
«.  Dean  &c.  of  Rochester,  17  Q.  B.  1 ;  6  Eng. 
Z.  <§  Eq.  360 ;  Attorney  General  «.  Smyth- 
ies,  2  Mylne  A  0,  143. 

11.  Review*  In  what  cases  and  to  what 
extent  the  courts  may  review  the  proceedings 
and  reverse  the  decisions  of  a  visitor, — see 
Matter  of  Dean  of  York,  2  Q,B.\\  Eden  v. 
Foster,  3  P,  Wms.  835. 

12«  In  Massachusetts,  there  is,  (under  Stat 
1838,  ch.  50),  an  appeal  to  the  Supreme 
Court,  fix>m  a  decision  of  visitors  appointed 
by  the  founders  of  a  charitable  institution 
(such  as  the  Andover  Theological  Seminary) 
removing  a  professor.  But  the  jurisdiction 
of  the  court,  upon  such  an  appeal,  is  confined 
to  inquiring  whether  the  visitors  have  acted 
contrary  to  the  statutes  of  the  founders ;  uid, 
whether  they  have  exceeded  their  jurisdic- 
tion. The  statute  conferring  the  appeal  is  to 
be  construed  with  reference  to  the  doctrine 
of  the  common  law  governing  visitation ;  ac- 
cording to  which  the  visitor  has  the  general 
right  of  inspecting  the  afiairs  of  the  corpo- 
ration and  superintending  its  officers,  with- 
out control  or  revision  except  that  of  the 
judicial  tribunals,  by  whose  authority  they 
may  be  kept» within  the  limits  of  their  grant- 
.ed  powers.  It  is  not  to  be  implied  from  the 
use  of  the  term  ^^  appeal,*^  in  the  statute,  that 
the  court  is  empowered  to  try  the  whole 
merits  of  the  case  and  overrule  the  judg- 


ment of  visitors  in  a  matter  within  their 
cognizance.  And  if  the  chaige  made  against 
the  ofilcer  removed  was  one  which,  by  the 
statutes  of  the  charity,  is  a  cause  of  removal, 
the  case  is  within  the  jurisdiction  of  the  vic- 
tors, and  the  court  cannot  review  their  de- 
cision upon  the  sufficiency  of  the  evidence 
adduced  to  sustain  the  charge.  Jfoci.  Su- 
preme Ct.  1828,  Murdock^s  Appeal,  7  Pidt. 
803,  831. 


WHABF   COXPANISfl. 

1«  A  charter  conferring  upon  a  corpom- 
tion  the  privilege  of  building  docks  and 
piers,  into  the  river  and  bay  opposite  their 
premises,  as  far  as  they  may  deem-  it  neces- 
sary for  the  improvement  of  said  premiaes, 
or  the  benefit  of  commerce,  and  to  appio- 
priate  the.  same  to  their  own  use,  and  with 
power  to  lay  out  streets  and  squares  upon 
*'*'  all  and  every  part  of  said  premisea,*^ — HM, 
to  give  a  right  to  appropriate  the  whole  ex- 
tent of  the  piers  so  built,  from  high  water  to 
their  extreme  tenninatlon,  and  to  lay  out 
streets  or  squares,  or  otherwise  appropriate 
the  ^newly  acquired  land.  N.  J.  Ct,  of  Er- 
rors, 1850,  Associates  &c.  «.  Jersey  City,  4 
HaUt,  715. 

2.  A  charter,  incorporating  penonsnamed, 
"  for  the  purpose  of  maintaining  the  dodc  or 
wharf  now  owned  by  the  said  company'* 
*  »  «  *  "and  to  extend  and  enlarge  the  same 
when  necessary  "  *  *  *  "  provided  that  such 
extension  or  enlargement  shall  not  inteiiere 
with  the  navigation,^'  may  be  construed  to 
refer  to  a  wharf  owned  by  the  persons  named, 
although  they  were  not  before  a  company 
but  it  does  not  confer  the  power  to  extend 
the  wharf^  except  in  front  of  the  lands  of  the 
company.  N.  J.  Chancery^  1866,  Keypoit 
Steamboat  Co.  «.  Farmers'  Trans.  Co.  18  Jf. 
J.  Eq.  (8  C.  E,  Oreen,)  18. 

8.  It  is  competent  for  the  legislature  to 
charter  a  company  for  the  draining  of  large 
tracts  of  meadow  land,  and  to  empower 
commissioners  to  assess  upon  the  reclaimed 
lands,  a  proportionate  part  of  the  expense. 
The  amount  of  such  assessment  most  be» 
however,  specifically  limited  to  the  extent  of 
the  benefit  conferred.  U  the  charter  is  not 
flo  limited,  it  is  void,  for  it  assumes  to  au- 
thorize a  taking  of  private  property  for 
public  use  without  any  compensation.    JK  JC 
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Ct.  ofAppeaU,  1866,  Tide  Water  Company  v. 
Coster,  18  K  J.  Eq,  (3  C.  E.  Orem,)  619. 

4.  A  manicipal  corporation  maintaining 
a  wharff  and  charging  whatfage, — Held^  liable 
for  loss  of  boat  through  want  of  suitable  fast- 
enings. Ky.  Ct.  of  Appeals,  1866,  Common- 
wealth V,  Webster,  1  Bush,  616. 

5.  The  proprietor  of  land,  on  which  a 
municipal  corporation  establish  a  wharf,  is 
entitled  to  compensation  for  use  and  occupa- 
tion, but  not  to  the  amount  of  toils  taken. 
Ky,  Ct.  of  Appeals,  1867,  City  of  Columbus  v. 
Gray,  2  Bush,  476. 

0.  Dams.  A  company  haying  a  right  un- 
der charter  to  build  and  maintain  dams  in 
aid  of  their  corporate  purpose  of  navigation, 
have  no  power  to  grant  away  the  right. 
Pa.  Supreme  Ct.  1867,  Jessup  v.  Loucks,  55 
Pa.  St.  850. 

Consult  Fbanchibes. 


WBONGS. 

phiB  chapter  embnces  the  general  principles  goTemlng  the 
responiibllity  of  corporations,  w  of  officers  or  agents  of 
corporations,  to  third  persons  for  wrongs,  or  torts,  com- 
mitted by  officers  or  agents  acting  in  their  representatire 
capacity,  so  far  as  that  liability  Is  peculiarly  dependent 
on  corporate  organisation.  Principles  applicable  equally 
to  actions  against  corporations  or  their  officers,  and  to 
actions  against  other  Indlvidoals,  are  not  within  the  scope 
of  this  work,  but  should  be  sought  in  works  treating  of 
the  law  of  Wronga,  And  the  right  of  a  corporation  to 
leoorer  for  a  wrong  dome  towards  them,  is  under  the  title 
of  that  wrong. 

1*  Exercise  of  the  corporate  powers.  Un- 
less the  act  of  incorporation  provides  for  it, 
consequential  damages  &om  constructing  or 
maintaining  their  works,  are  not  recoverable 
from,  an  improvement  company.  Pa.  Su- 
preme Ct  1859,  New  York  &  Erie  R.  R.  Co. 
V.  Young,  38  Pa.  St.  175. 

2.  Ko  action  can  be  maintained  against  a 
corporation  for  ii^uries  resulting  from  acts 
done  in  conformity  to  law,  for  which  a  spe- 
cific remedy  is  provided  by  charter,  unless 
the  corporation  has  in  some  way  forfeited  its 
chartered  rights,  or  the  charter  remedy  has 
been  rightfully  modified  by  statute,  so  as  to 
authorize  such  suit.  Me.  Supreme  Ct.  1857, 
Gowen  v.  Penobscot  R.  R.  Co.  44  Me.  140. 

8.  A  corporation  invested  with  a  franchise 
to  do  an  act,  is  liable  for  consequential  dam- 
ages no  further  than  as  declared  in  the  act 
of  incorporation.  Pa.  Supreme  Ct.  1863;Mon- 
ongahela  Bridge  Co.  v.  Kirk,  46  Pa.  St.  112. 

4*  Therefore,  damages  cannot  be  recov- 


ered from  a  bridge  company  for  losses  con- 
sequent upon  the  location  of  a  pier,  though 
it  may,  to  some  extent,  interfere  with  the 
navigation  of  the  stream,  where  the  only 
ground  for  such  liability  is  a  proviso  in  the 
act  of  incorporation,  that  the  bridge  shall 
not  be  erected  in  such  a  manner  as  to  injure 
or  interrupt  the  navigation  of  the  river.  If 
the  piers  authorized  by  the  charter  are  inju- 
diciously located,  the  State  may  complain, 
but  such  fact  cannot  avail  an  individual  in 
an  action  for  damages. .  Tb. 

5*  A  corporation,  while  acting  within  the 
powers  granted,  is  not  liable  for  any  injury 
suffered  by  an  individual  through  obstruc- 
tions to  the  navigation,  by  altering  the  fiux 
and  refiux  of  the  tide  in  a  navigable  stream 
or  harbor.  Me.  Supreme  Ct.  1841,  Parker  v. 
Cutler  Mill  Dam  Co.  20  Me.  858. 

6.  A  gas  company  may  be  held  liable  for 
consequential  damages  resulting  from  perco- 
lation of  water  from  their  gas  works  into 
plaintiff'^s  well  on  adjoining  land.  A  corpo- 
ration is  exempt  from  consequential  dam- 
ages, only  where,  being  clothed  with  the 
State  right  of  eminent  domain,  it  takes  pri- 
vate property  for  public  use,  on  making 
proper  compensation,  and  where  such  dam- 
ages are  not  part  of  the  compensation  re- 
quired. Pa.  Supreme  Ct.  1861,  Pottstown 
Gas  Co.  V.  Murphy,  39  Pa.  St.  257. 

7.  An  act  authorizing  a  corporation  to 
build  a  dam  on  their  own  land  upon  and 
across  a  river-  which  is  a  highway,  merely 
protects  them  from  indictment  for  a  nuisance 
in  obstructing  the  river ;  but  if,  in  building 
their  dam,  they  overfiow  the  land  of  others, 
the  act  does  not  protect  them  frt>m  liability 
for  such  fiowage.  [18  Pick.  501 ;  5  Cow.  165 ; 
2  Johns.  Ch.  162 ;  Aug.  on  Water  Courses, 
§  476.]  K  H.  Supreme  Ct.  1862,  Eastman  tJ. 
Amoskeag  Manuf.  Co.  A^  N.  H.  148 ;  Hook- 
sett  V.  Amoskeag  Manuf.  Co.  44  N.  H.  105. 

8.  Thus,  where  a  corporation,  authorized 
by  charter  to  erect  and  maintain  such  dams 
across  the  M.  river  at  A.  as  it  should  deem 
necessary  and  proper  for  carrying  on  its 
works,  erected  a  dam  across  the  river  at 
A.  throwing  back  the  water  upon,  and  there- 
by destroying  a  bridge  across  the  river  in  a 
public  highway  in  the  town  of  H, — Held, 
that  the  charter  furnished  no  defence  in  a 
suit  by  the  town  of  H.  N.  K  Supreme  Ct. 
1862,  Hooksett  v.  Amoskeag  Manuf.  Co.  44 
N.  JZ  105. 
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9«  Error  of  Jndgmeiit.  A  corporation  is 
not  answerable  in  equity  for  a  merely  errone- 
ous exercise  of  a  discretion  it  is  vested  with, 
however  injurious  the  consequences.  *  Oa. 
Supreme  Ct.  I860,  Semmes  €.  Mayor  &c.  of 
Columbus,  19  Ga.  471. 

10*  When  a  municipal  corporation  is  fUly 
invested  by  law  with  power  over  the  streets 
of  the  city  which  they  represent,  a  private 
action  cannot  be  maintained  against  them 
for  consequential  damages  resulting  from  the 
grading  of  the  streets,  or  any  other  improve- 
ment necessary  and  proper  for  the  benefit  of 
the  city,  in  using  the  same,  provided  they 
are  guilty  of  no  excess  of  authority.  Oa, 
Supreme  Ct  1866,  Boll  o.  City  Council  of 
Augusta,  84  Oa,  826. 

11.  A  corporation  owning  a  canal  are  not 
responsible  for  an  accident, — e.  g,  an  injury 
to  a  boat  by  a  rock  falling  from  the  bank, — 
if  it  did  not  arise  from  a  want  of  reasonable 
care,  or  fix)m  an  omission  to  comply  with  an 
exprecB  requirement  of  the  act  of  incorpora- 
tion. N.  T.  Superior  Ct,  1866,  Weitner  «. 
Delaware  &  Hudson  Canal  Co.  4  Bobt  284. 

12«  Acts  of  pabllo  officers.  The  general 
principle,  rendering  the  master  liable  for  the 
tortious  acts  of  his  servant  committed  in  his 
service,  does  not  apply  to  the  wrongful  acts 
of  the  officers  of  a  municipal  corporation, 
who  are  elected  for  a  definite  term,  and 
whose  duties  are  prescribed  by  statute.  Itma 
Supreme  Ct,  1865,  Estep  v.  Eeokuk  County, 
18  lowa^  199. 

18.  Towns  and  other  public  corporations 
are  not  liable  for  the  unauthorized  or  tortious 
acts  of  their  officers,  though  done  in  the 
course,  and  within  the  scope,  of  their  em- 
ployment Me,  Supreme  Ct.  1864,  Small  «. 
Inhabitants  of  Danville,  51  Me,  859. 

14.  A  town  is  not  liable  for  the  tortious 
use,  by  a  highway  surveyor,  of  private  prop- 
erty, for  the  purpose  of  constructing  a  culvert 
across  a  highway.    Ih, 

15.  A  municipal  corporation  is  not  liable 
for  the  wilful  acts  of  its  marshal  not  done  in 
the  prosecution  of  the  corporate  business, 
unless  done  by  its  direction.    Ala.  S^iprems 


*In  coniequenoe  of  erroneoaf  Infomuttlon  glrea  In  good 
Uith  by  an  oflloer  of  almnk,  to  the  plaintiff,  In  regard  to  Ui« 
amount  of  money  which  had  been  there  deposited  to  hU 
oreditbya  third  peraon,  the  plaintiff  ioeorred  certain  ex- 
penses, n^ld^  that  no  action  would  lie  agalnM  the  corpora- 
tion to  reoorer  the  amount  of  such  expenses.  RL  Supreme 
<;siL18S0,HerTin«.fhuikU]i  Coon^  Bank,  Ifl  rc  974  j 


Ct.  1844,  Ready  o.  Mayor  &c  of  Toakalooaa, 
6  Ala.  N.  S.  827. 

1^  Individuals  sustaining  damage  by  the 
defects  of  the  highways  and  bridges^  cannot 
maintain  an  action  for  damages  against  the 
board  of  police  of  the  county  who  are  chaiged 
with  the  duty  of  making  provision  for  the 
repair.  The  board  discharge  their  duty  by 
appointing  in  good  faith  the  necessary  over- 
seers, Ac;  and  a  person  aggrieved  by  the 
default  of  the  overseer  or  contractor  must 
seek  a  remedy  against  him  personally.  Mul 
Ct,  of  ErrorSf  1866,  Sutton  v.  Board  of  Police, 
41  ifiM.  286. 

17.  A  town  is  not  liable  for  an  arrest  and 
imprisonment,  by  its  collector,  for  non-pay* 
ment  of  taxes,  illegally  included  in  his  war- 
rant and  since  abated,  although  it  afterwards 
pays  the  collector's  fees  for  serving  the  waz^ 
rant,  and  the  charges  of  the  imprisomnflot 
Mcue,  Supreme  Ct.  1856,  Perley  e.  Inhabitants 
of  Georgetown,  7  Oray^  464. 

18.  A  municipal  corporation,  which  has 
collected  a  tax,  erroneously  assessed,  but 
which  was  assessed  by  officers  having  juris- 
diction of  the  matter,  is  not  liable,  in  an 
action  for  money  had  and  received,  to  refund 
the  tax.  JUT.  T,  Ct  of  Appeals^  1868,  Swift 
f).  City  of  Poughkeepsie,  87  N,  T.  511.  Com- 
pare Herzo  v.  City  of  San  Francisco,  38  CaL 
134. 

19«  A  corporation  is  not  liable  to  pay  the 
damages  recovered  against  one  who  has 
acted  as  judge,  &c.,  of  a  corporate  election, 
for  having  maliciously  and  fraudulendy  re- 
fused a  corporator  the  right  to  vote — ^whether 
it  ihakes  a  promise  of  indemnity  before  or 
after  the  election.  Pa,  Supreme  Ct  1831, 
Weckerly  v,  Lutheran  Congregation,  8  BawU^ 
172. 

20.  The  legislature  has  power  to  render  a 
corporation  not  liable  for  any  mtsfeaatnoe 
or  nonfeasance  of  the  city  officers*  2f,  T. 
Supreme  0^^1868,  Gray  v.  City  of  Brooklyn, 
50  Bai^,  865. 

2U  Neglect  of  corporate  dntj.  A  ooipo- 
ration  aggregate,  having,  or  aappoeed  to 
have,  a  corporate  fund,  ia  liable,  in  an  action 
at  common  law,  for  negligence  of  its  duty.^ 
dre.  Ct  D.  C,  1827,  Fowle  «.  Corporation  of 
Alexandria,  8  Cranek  0.  (%  70;  8  P^  39a 

«^  That  a  hank  oannot  be  chaifed  wUh  neglliciiet  la  mdk 
detecting  the  trauds  of  Ita  ecrraata,  If  the  exanloatloas  of 
books,  papers,  Ac,  are  In  the  waj  naoal  with  baok^— see 
Manhattan  Co.  c.  Lydlv,  4  Jekue.  STT. 
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22«  Where  the  Ifiw  imposes  an  obligation 
on  a  corporation,  ^hich  it  refhses  to  dis- 
cbarge, it  may  be  held  liable  civilly,  at  the 
suit  of  a  party,  who  sustains  damage  in  con- 
sequence of  its  refhsal.  lU,  Supreme  Ct,  1851, 
Seagraves  v.  City  of  Alton,  18  III  806. 

28.  A  special  action  on  the  case  will  lie 
against  a  private  corporation,  for  omitting  to 
take  down  the  walls  of  their  building,  which 
had  been  burnt,  to  the  injury  of  a  person 
upon  whom  the  wall  fell  while  he  was  walk- 
ing in  the  street  *  If.  T.  Bupreme  Ct,  1842, 
Church  of  the  Ascension  v.  Buckhart,  8  Hill, 
198. 

24.  A  corporation  may  be  liable  for 'neg- 
ligently keeping  a  dog  which  was  accust- 
omed to  bite.  But  a  identer  must  be  proved 
home  to  some  person  who  had  the  control  of 
the  yard  where  the  dog  was  kept,  or  of  the 
dog  itself.  Scienter  in  a  mere  servant  is  not 
sufficient  to  maintain  the  action.  Q.  B.  1864, 
Btiles  V,  Cardiff  Steamship  Nav.  Co.  88  Law 
J.  K  S.  Q,  B.  810. 

25.  Where  a  corporate  body,  whether  of 
a  nranicipal  or  of  a  private  character,  owes 
a  specific  duty  to  an  individual,  an  action 
will  lie  for  a  breach  or  neglect  of  that  duty, 
whenever  such  breach  or  neglect  has  oc- 
casioned an  injury  to  that  individual ;  but  if 
such  corporation,  owe  a  duty  to  the  publie, 
and  neglect  to  perform  it,  although  every 
individual  composing  that  public,  is  injured, 
some  more,  and  some  less,  yet  they  can  have 
no  private  remedy,  at  the  common  law.  f 
JV.  J.  Supreme  Ct  1840,  Board  of  Chosen 
Freeholders  of  Sussex  County  v.  Strader,  8 
Eixrr.  108. 

26.  Thus,  a  board  of  chosen  freeholders, 
created  by  the  statutes  of  New  Jersey  a  cor- 
poration, is  not  liable  to  an  individual  for  an 
injury  sustained  by  a  defect  in  a  bridge,  which 
it  was  the  duty  of  such  board  to  keep  in  re- 
pair. The  only  remedy  is  by  presehtment. 
lb.    Compare  Kiddle  v.  Proprietors  of  Locks, 


*  In  an  action  against  a  monfelpal  ooiporatton  for  negtt- 
6«iiee  in  tlia  oooatradion  of  a  waU,  in  conseqnenoe  of  irhieh, 
the  wall  fell  doim  and  injured  tha  plalntltTs  mill,  the  dam- 
ages recorered  should  be  only  for  the  actaal  iqjury  sostalned 
by  the  plaintiff,  with  interest  from  the  time  of  the  ii^nry. 
If  rent  of  the  boilding  ii^ared  ia  recoverable,  it  can  only  be 
fcH-  snch  time  as  was  neonssary  to  repair  the  premises  and 
restore  them  tu  their  uiefblness.  y.  T.  Supreme  (X  18d5, 
Ludlow  9.  Village  of  Tonfcers,  48  Barb.  496. 

t  Wlwrerer  an  Indictment  lies  against  a  corporation  for 
noD-repair,  an  action  on  the  case  will  lie  at  the  salt  of  the 
indlvldaal  who  is  li^ored  thereby,— eee  Mayor  Aa  of  Lyme 
Begls  «.  Henley,  S  (^rt  db  F,  8S1, 804. 


7  Man.  187;  Mower  v.  Inhabitaiits  of  Lei- 
cester, 0  Id.  247;  Bussel «.  Men  of  Devon,  2 
Durnf.  d  E.  667. 

For  duties  and  liabilities  of  Mnnieipal 
Corporations  in  reiqwct  to  streets,  see  MiTzri- 
ciPAi<  Corporations. 

27.  A  corporation  which  was  bound  by 
its  charter  to  keep  certain  roads  and  bridges 
in  repair,  and  made  liable  to  indictment  for 
neglect  in  this  respect,  entered  into  an  agreo- 
ment  with  the  State  for  the  exchange  of 
certain  lands.  The  agreement  provided  that 
the  corporation  should  have  liberty  at  any 
time  to  enter  into  arrangements  with  citiea 
and  towns,  within  which  such  roads  and 
bridges  were  situated,  for  their  maintenance, 
and  that  it  should  remain  bound,  as  then, 
until  such  arrangements  should  be  made,  to 
keep  the  roads  and  bridges  in  repair.  Held, 
that  the  corporation  was  not  liable,  in  an 
action  of  contract  upon  this  agreement,  for  a 
failure  to  keep  the  roads  and  bridges  in  re- 
pair. Maes.  Supreme  Ct.  1864,  Common- 
wealth 9.  Boston  &  Rozbury  Mill  Corp.  8 
AUen^  296.  Compare  Philadelphia  &c.  R.  R. 
Co.  V.Philadelphia  &c.  Towboat  Co.  28  How. 
200 ;  Memphis  &  Ohio  R.  R  Co.  «.  Hicks,  5 
Sneed^  427. 

28.  The  proprietors  of  a  canal  were  bound 
by  their  incorporation  to  construct  their 
canal  so  deep  and  wide  that  rafts  of  a  certain 
description  could  pass  through  it,  when  the 
same  could  pass  through  the  river  with 
which  it  was  connected.  A  raft,  which  had 
entered  the  canal,  upon  due  payment  of  toll, 
soon  after  grounded,  and  while  in  this  posi- 
tion, was  injured  by  a  stonn.  In  an  action 
by  the  owner  of  the  raft, — Hddy  that  the 
proprietors  of  the  canal  were  liable  for  aU 
damages  sustained  by  the  plaintiff  in  con- 
sequence of  the  canal  not  being  sufficient  to 
pass  the  raft,  without  evidence  that  it  could 
have  passed  the  river.  M<u».  Supreme  Ct. 
1810,  Riddle  «.  Merrimack  River  Locks  &c. 
7  Ma».  169. 

29.  A  corporation,  established  with  power 
to  erect  a  bridge  across  a  river,  and  take  toll 
of  passengers,  adopted,  as  part  of  their  bridge, 
a  way  made  by  individuals,  of  a  few  rods  ex- 
tent, being  the  only  entrance  from  the  public 
highway  to  the  bridge.  A  traveler,  on  pass- 
ing over  this  way  to  the  bridge,  where  he 
paid  toll,  had  his  horses  injured  from  a  defect 
in  such  way.  Held,  that  he  was  entitled  to 
recover  of  such  corporation  the   damagea 
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sustained  thereby ;  and,  in  addition  to  the 
value  of  the  horse,  for  money  pnidently  ex- 
pended in  order  to  effect  a  cure.  Me.  3u^ 
prems  Ct.  1887,  Watson  v.  Lisbon  Bridge,  14 
Me,  (2  Shepl)  201.  Compare  Chase  «.  Cabot 
&  West  Springfield  Bridge  Co.  6  AUen^  512. 

80.  A  munieipal  corporation, — Hdd^  liable 
for  defects  in  its  sidewalln  caused  by  accumu- 
lated ice  or  snow.  Luther  9,  City  of  Wor- 
cester, 97  Maes.  268;  Hutchins  «.  City  of 
Boston,  Id,  272,  note, 

81,  A  town  which  is  bound  to  keep  in 
repair  its  highways,  is  not  liable  for  injury 
occasioned  to  a  yicious  horse  by  his  coming 
upon  a  defect  in  a  highway,  while  in  a  con- 
dition of  uncontrollable  yiciousness,  unless 
it  appears  that  the  iz^ury  would  have  oc- 
curred if  the  animal  had  been  under  control. 
Man.  Bupreme  Ct.  1867,  Titus  v,  Lihabitants 
of  Northbiidge,  97  Mam.  258;  Hwton  9.  City 
of  Taunton,  Id,  266,  note, 

82*  The  construction  and  effect  of  an  act 
making  municipal  corporations  liable  for 
the  value  of  property  destroyed  by  a  mob  or 
riotf^-considered.  Eastman  t.  Mayor  &c.  of 
New  York,  6  BoU,  889 ;  Ross  v.  Mayor  &c.  of 
New  York,  4  BM.  49. 

88*  Torts  of  agents.  In  general  a  cor- 
poration is  liable  for  a  tortious  act  commit- 
ted by  an  officer,  agent  or  servant,  in  the 
execution  of  his  duties  as  such,  upon  the 
same  principles  as  those  on  which  a  natural 
person  is  held  liable  ibr  the  wrongful  acts  of 
an  agent.  K.  B.  1821,  Duncan  «.  Proprietors 
of  Surrey  Canal,  8  Stark  50 ;  1834,  Smith  ^, 
Birmingham  &c  Gas  Light  Co.  1  Ad.  A  EU. 
526;  8  Neo.  &  M,  771;  Rex  «.  Medley,  6  Oar. 
db  P.  292;  C.  P,  1842,  Maund.  v,  Monmouth- 
shire Canal  Co.  4  Mann,  S  O.  452;  8  Sjig. 
Bailw.  Ca»,  159;  2  Dowl  N,  8. 118 ;  5  SeoU, 
if.  B.  457 ;  Q.  B,  1842,  Regina  «.  Birming- 
ham &  Gloucester  Railw.  Co.  2  GdU  A  D. 
286;  9  Car  <S>  P.  469;  Exch,  Cham,  1851, 
Eastern  Counties  Railw.  Co.  v.  Broom,  2 
Eng,  L,  A  Eq,  406;  6  Exch,  814;  Exck.  1854, 
Thompson  f>.  Bell,  26  Eng.  L,  <S>  Eq.6dii;  10 
Exeh,  10;  M,  of  Lorde^  1854,  Baigate  «. 
Bhortridge,  81  Eng,  L,  <ft  J7^.  44 ;  5  H.  of  L. 
Ca»,  297;  1855,  National  Exchange  Co.  e. 
Drew,  82  Shig,  L,  <&  Eq.l;  Masi.  Supreme  Ct, 
1811,  Riddle  «.  Proprietors  of  Locks  &c  7 
Jfa«.  187;  1887,  Thayer  c.  City  of  Boston, 
19  Pick,  511;  1854,  Stevens  v.  Boston  & 
Maine  R.  R  1  Oray,  277 ;  1856,  Moore  «. 
Fitchburg  R.  R  Corp.  4  Id,  465 ;  1862,  Hew- 


ett  9.  Swift,  8  AUen^420;  N.  T.  Supreme  CL 
1827,  Beach  e.  Fulton  3ank,  7  Ona.  485; 
1829,  Hawkins  v,  Dutchess  &c,  Steamboit 
Co.  2  Wend.  452 ;  1848,  Hay  v,  Cohoes  Com- 
pany, 8  Barb,  42 ;  1851,  Watson  «.  Bennett, 
12  Id.  196 ;  Ct,of  Errors,  1845,  Mayor  Ac 
of  New  York  v.  Bailey,  2  Ben,  488;  Superior 
Ct,  1851,  Thatcher  «.  Bank  of  State  of  New 
York,  6  Sandf.  121 ;  1857,Blackstock  «.  New 
Tock  &  Erie  R.  R.  Co.  1  BoetD.  77;  1859,  Le- 
man  v.  Mayw  &c.  of  N.  Y.  5  Id.  414 ;  if.  / 
Supreme  Ct.  1852,  State  «.  Morris  &  Eesex  R. 
R.  Co.  8  Zabr.  860;  OMo  3fprmna  Ct.  1834, 
Hamilton  County  e.  Cincinnati  &  TTnnatfr 
Tump.  Co.  Wright,  603 ;  1849,  Town  Coun- 
cil of  Akron  e.  McComb,  18  Ohio,  229;  1854, 
Carman  v,  Stenbenville  &  Indiana  R  R.  Co. 
4  Ohio  St,  899 ;  Pa,  Supreme  Ct.  1818,  Chestr 
nut  Hill  &c.  Tump.  Co.  o.  Rutter,  4  Serg.  4t 
B.  6;  1822,  McCready  «.  Guardians  of  the 
Poor,  9  Id.  94;  PhiL  Com,  PI  1846,  Bsnkof 
Kentucky  e.  SchuyU^U  Bank,  1  Part.  SeL  Cat. 
180,  251 ;  Ind.  Supreme  Ct.  1854,  Crawfoids- 
ville  R  R  Co.  «.  Wright,  5  Bid,  252;  lH  Sih 
preme  Ct,  1856,  Illinois  Central  R  R  Co.  «. 
Reedy,  17  lU,  580 ;  1865,  Illinoia  Centnd  R 
R  Co.  0.  Read,  87  III  484;  louHJt  Supreme  CL 
1865,  Donaldson  e.  Mississippi  &  Missouri  R 
R  Co.  18  Iou>a,  280;  Md.  Chancery^  1828, 
McEjm  V,  Odom,  8  Bland,  CK  407,  421; 
BeL  Ct,  of  Errors^  1839,  Whiteman  v.  Wil- 
mington &  Susquehanna  R  R  Co.  2  Marring, 
514 ;  Ky,  Ct.  of  Appeah,  1844,  Underwood 
f.  Newport  Lyceum,  5  B.  Monr,  129;  Flo, 
Supreme  Ct.  1846,  Edwards  «.  Union  Bank 
of  Florida,  1  Fla.  186;  Go.  Supreme  CL 
1855,  McDougald  «.  Bellamy,  18  (To.  411; 
R  SupremeLCt.  1827, Lyman  e.  White  Rivff 
Bridge  Co.  2  Ailsen,  255 ;  1854,  State  «.  Ya- 
mont  Central  R  R  Co.  27  VI.  103.  But  com- 
pare Philadelphia  &c.  R  R  Co.  v.  Wilt,  2 
Am.  Bailw,  Cae,  254;  4  WharL  143;  Foote 
V.  City  of  Cincinnati,  9  Ohio,  81. 

84.  An  action  against  a  company  estab- 
lished for  conveying  passengers  by  omni- 
buses in  the  streets  of  London,  charged  that 
the  company,  by  its  servants,  wrongfoUr, 
vexatiously  and  maliciously,  did  certain  acts 
(describing  them),  with  a  view  to,  and  which 
in  the  result  did,  obstruct  and  annoy  the 
plaintiff  in  the  conduct  of  a  similar  trade. 
Eeld,  that  as  the  acts  complained  of  were 
connected  with  the  object  and  purpose  for 
which  the  company  was  incorporated,  the 
company  was  responsible.    C.  P.  1859,  Green 
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V.  London  &c  OmnibTU  Co.  7  O.B.N.  8. 
290. 

85.  Where  a  corporation  gives  an  order  to 
a  servant  to  do  an  act  which  implies  the  nse 
of  force  and  personal  violence  to  others,  if 
the  servant,  in  the  ezecntion  of  that  service, 
goes  beyond  the  proper  limits  as  to  the  use 
of  force,  and  commits  a  trespass  by  unjustifi- 
able violence,  and  inflicts  an  injury,  the  cor- 
poration -will  be  liable  in  an  action  of  tres- 
pass therefor.  [4  Gray,  465.]  Mau.  Supreme 
€t.  1862,  Hewett  v.  Swift,  8  Allen,  420. 

86.  A  company  is  not  responsible  for  any 
excess  of  beating  or  violence  used  by  its 
agents,  more  than  was  necessary  to  carry  out 
its  orders.  The  agents  themselves  wUl  be 
liable  for  this  excess.  lU,  Supreme  Ct.  1867, 
St.  Louis,  Alton  &  Chicago  R.  R.  Co.  «.  Dal- 
by,  19  III,  858. 

87.  A  corporation  and  their  servant  may 
be  sued  for  an  assault  add  battery  committed 
by  their  servant  acting  under  their  authori- 
ty.* [19  Pick,  511.]  Mass,  Supreme  Ct. 
1855,  Moore  t,  Fitchburg  Raiboad,  4  Gray, 
465 ;  III  Supreme  Ct,  1857,  St.  Louis,  Alton 
&  Chicago  R,  R.  Co.  v.  Dalby,  19  lU,  858 ; 
Exeh,  Ch.  1851,  Eastern  Counties  Railw.  Co. 
V.  Broom,  2  Eng,  L,  <&  Bq,  406 ;  6  Eng.  Bailw, 
Cos,  748 ;  15  Jur.  297 ;  6  Sha^,  314;  20  Law 
J,  N,  S,  Exch,  \^, 

88.  It  is  not  necessary  that  the  servant 
should  be  authorized  to  do  the  act  by  in- 
strument under  the  seal  of  the  corporation. 
The  company  may  be  rendered  liable  by  a 
ratification  of  the  act.    IK 

89.  A  corporation  is  not  rendered  liable 
for  a  malicious  and  wilful  trespass  commit- 
ted by  their  servant,  by  the  fact  that  it  has 
been  approved  by  their  general  agent.  A 
general  agent, — e.  g,  one  who  is  president 
and  general  manager  of  a  corporation, — ^has 
no  implied  authority  to  commit  a  trespass. 
Express '  authority  to  do  the  act  must  be 
shown.  N,  T,  Ct,  of  Appeah,  1849,  Vander- 
bilt  V,  Richmond  Tump.  Co.  2  N.  T.  {2 
Comet,)  479. 

40.  The  captain  of  a  boat  owned  by  a 
corporation  wilfully  ran  her  into  the  plain- 
tifTs  boat ;  and  his  act  was  sanctioned  and 
approved  by  the  president,  who  was  the  gen- 
eral manager  of  the  corporation,    ffeldj  that 

*  It  wu  held  in  Ohio  that  a  eorporatlon  can  not  bo  saad 
in  an  actioQ  of  anaolt  and  battery;  nor  can  It  be  Joined  in 
ench  action  with  oUier  defendants.  OMo  Supreme  Ot. 
1821,  Orr  V,  Bank  Oi*  United  States,  1  Ohio  (Z7am.)  8a 


this  did  not  make  the  corporation  liable  for 
the  damage.    IK 

41.  Where  the  plaintiff  below  had  been 
taken  into  custody  by  a  railway  inspector  of 
the  defendants,  charged  with  having  no 
ticket,  refusing  to  pay  fare,  intoxication,  and 
assaulting  the  inspector,  and  the  solicitor  of 
the  company  attended  at  the  hearing  before 
the  magistrate,  to  conduct  the  proceedings, 
— EM,  that  such  attendance  was  no  ratifica- 
tion by  the  company,  it  not  appearing  that 
the  facts  were  known  to  the  company.  Easch, 
Cham,  1851,  Eastern  Counties  Railway  Co. 
V.  Broom,  2  Bhig,  L.  S  Eq,  406 ;  6  Eng,  BaUw. 
Cae.  748;  15Vt«n  297;  6  Exch.  814;  20  LanD 
J,  £hxh.  196. 

42«  What  evidence  is  required  of  instruc- 
tions to  the  agent,  when  the  act  complained 
of  involves  a  criminal  offense, — see  Common- 
wealth V,  Ohio  &  Pennsylvania  R.  R  Co.  1 
ChrarU  Cae.  829. 

48.  — of  contractor's  senrants.  Where 
a  person  is  employed  to  do  an  unlawful  act, 
by  which  an  injury  is  occasioned  to  a  third 
person,  the  employer  is  liable  to  an  action  for 
such  injury,  though  the  party  employed  be  a 
contractor,  and  the  act  that  of  his  servants. 
Thus,  where  the  defendants,  a  registered  joint 
stock  company,  contracted  with  W.  for  the 
laying  of  their  main  gas  pipes  in  certain 
streets,  having  no  special  powers  for  that 
purpose,  and  the  servants  of  W.  left  a  heap 
of  earth  and  stones  which  had  been  thrown 
out  of  the  trenches  dug  for  receiving  the 
pipes  in  one  of  the  streets,  by  which  the 
plaintiff,  in  possing  along  the  street,  was  in- 
jured,— Eeldj  that  the  defendants  were  liable 
to  an  action  for  the  injury  occasioned  to  the 
plaintiff:  Q,  B,  1858,  Ellis  «.  Sheffield  Gas 
Consumers  Co.  22  Eng,  L,  d  Eq.  198;  28 
Law  J.  N,  3,  Q,  B,  42 ;  18  Jwr,  146. 

44.  Boats  were  furnished  by  a  canal  com- 
pany to  A.  to  transport  coal,  A.  furnishing 
horses  and  men.  JSdd,  that  the  company 
were  not  responsible  for  the  negligence  of 
those  managing  such  boats,  in  running 
against  a  boat  of  the  third  person.  PML 
IHst.  Ct,  1889,  Blattenberger  9.  Little  Schuyl- 
kill Nav.  Co.  2  MUeey  800. 

45.  The  liability  of  a  limited  public  cor- 
poration for  injuries  caused  by  trespass,  neg- 
ligence, &c.,  of  its  agents,  covers  acts  which 
the  corporation  is  incapable  of  doing  law- 
fully in  its  organized  and  official  capacity, 
and  cannot  be  confined  to  con3equenti2il  in- 
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jnrieB  arising  ^om  the  wmngfal  perfonDaace 
of  a  lawful  act  Minn.  Supreme  Ct  1862, 
Gould  V.  Sub-district  No.  8  &c.  7  Mimi.  208. 
46*  A  oorporation  i^  liable  to  the  same 
extent  and  under  the  same  circumstances  as 
a  natural  person,  for  the  consequences  of  its 
wrongful  acts,  and  will  be  held  to  respond,  in 
a  dvil  action,  at  the  suit  of  an  injured  party, 
for  every  grade  and  description  of  fonuble, 
malicious,  or  negligent  tort  or  wrong  which 
it  commits,  however  foreign  to  its  nature  or 
beyond  its  granted  powers  the  wrongful 
transaction  or  act  may  be.  [7  Wend.  81; 
Angell  on  Corp.  §§  882,  838,  801 ;  2  Md.  Ch. 
Dec  169 ;  22  Conn.  541 ;  22  N.  Y.  805-309; 
1  Wend.  Black,  (note)  476 ;  7  C.  B.  2»0  N. 
S.;  24  Maine,  400;  21  How.  U.  S.  200.]  i^. 
r.  Ot,  of  AppeaUj*  1B^6^  KewYork  &  New 
Haven  R  R  Co.  v.  Schuyler,  84  K  F.  80. 

47.  But  a  corporation  is  from  its  nature 
incapable  of  doing  any  act  except  through 
agents,  to  whom  is  given,  by  its  fundamental 
law,  or  in  pursuance  of  it,  eveiy  power  of 
action  it  is  capable  of  possessing  and  exer- 
cising. Hence,  the  rule  is,  that  a  corporation 
is  responsible  for  the  acts  or  negligence  of 
its  agents  while  engaged  in  the  business  of 
the  agency,  to  the  same  extent  and  under 
the-  same  circumstances,  that  a  natural  per- 
son is  chargeable  with  the  acts  or  negligence 
of  his  agent.    Ih, 

48.  Thus  if  a  corporation  itself  issues 
false  certificates  of  stock  and  permits  the 
fraudulent  transfer  of  spurious  stock,  it  is 
liable  to  the  party  directly  deceived  and  in- 
jured by  that  transaction.  The  incapacity 
to  create  the  spurious  stock  would  be  no  de- 
fence to  an  action  for  damages  for  the  in- 
jury. On  the  oontraiy,  that  very  incapacity, 
since  it  would  render  the  certificate  or  trans- 
fer, a  fraud  and  deceit,  would  itself  be  the 
cause  of  the  ii^ury  and  the  basis  of  recovery. 
No  court  would  hear  the  corporation  assert 
that  its  wrongful  act  was  beyond  its  char- 
tered powers  and  therefore  ineffective  to 
charge  it  with  the  ii^urious  consequences  of 
the  fraud.    lb. 

49.  Where  the  officers  of  a  bank  have 
been  guilty  of  a  fraud  by  violating  the  char- 
ter or  otherwise,  if  the  directors  neglect  to 
remove  such  officers,  and  continue  to  intrust 
them  with  the  bank  funds,  they  will  be  con- 
sidered as  sanctioning  the  fraudulent  act  A 
neglect  by  the  officers  of  the  corporation  to 
inform  themselves  of  the  amount  already 


loaned  to  directors,  cannot  justify  the  viola- 
tion of  law.  If  the  board  of  directors  allow 
any  officer  to  make  loans  or  discoimts  in  his 
own  discretion,  without  having  the  same 
fonnally  passed  upon  at  a  regular  meeting  of 
the  board,  the  corporation  is  liable  for  the 
violation  of  its  charter,  or  of  any  law,  hmd- 
ing  on  suc^  corporation,  in  the  making  of 
such  loans  or  discounts.  JT.  T.  Chancery, 
1887,  Bank  Conmiissionen  e.  Bank  of  Bufialo, 
6  Paiffe,  407. 

50.  Although  a  corporation  itself  cannot, 
strictly  speaking,  be  guilty  of  a  fraud,  yet,  if 
it  can  accomplish  the  object  for  which  it  was 
formed  only  through  the  agency  of  indiridn- 
als,  and  these  act  fraudulently,  the  corpon- 
tion  ia  liable  for  the  fraud*  K  of  Lordi, 
1854,  Ranger  «.  Great  Western  Railway  Ca 
5KqfL.  Cos.  72. 

51*  Halfeasanee  generaUj.  An  action  on 
the  case  for  malfeasance  will  lie  against  a  ca^ 
poration.  Mayor  &c.  of  New  York  e.  Bail^, 
2  Jkn. 488;  affirming 8 mU^ 581. 

52*  Infringement  of  patent.  Whoiaoor- 
porate  body,  acting  in  its  corporate  chano- 
ter,  directs  an  act  to  be  done  which  infringes 
the  right  of  another, — «.  g,  an  infringemect 
of  patent, — they  may  be  sued  in  an  action  on 
the  case.*  U,  8.  Cire,  Ot,  (Pa,)  1820,  Kneafl 
©.  Schuylkill  Bank,  4  Wash.  C.  Ct.  9, 

58.  An  action  may  be  maintained  agumt 
a  corporation  for  the  infringment  of  a  patent, 
upon  proof  of  a  wrongful  manufsctuie  bj 
agents  of  the  corporation,  with  its  approral 
and  for  its  benefit  A  corporation  can  oaij 
act  by  their  agents;  it  can  act  only  by  those 
who  are  in  their  employ.  And  when  one  in 
the  employ  of  a  corporation,  in  the  business 
of  his  employment,  does  an  act  for  their  bene- 
fit, and  which  they  adopt  and  approve,  and 
take  advantage  of^  they  will  be  deemed  to 
have  authorized  the  act,  and  will  be  as  much 
bound  by  it  as  though  expressly  authorized. 
U.  B.  Oirc  Ct.  {N.  F.)  1858,  Poppenhusen  t. 
N.  Y.  Gutta  Percha  Comb  Co.  2  FiA.  63. 

54«  Thus,  a  raibroad  corporation,  created 
by  one  State,  and  owning  a  road  within  tha^ 

State,  is  liable  to  an  action  for  the  use  of  a 

■ 

*  Th«  direetort  of  a  imnnfaetoring  covpontion,  «b« 
manage  and  sapeiintend  iU  hoaineai,  and  under  vhoae  dl- 
reotion  it  mannfactnraa  and  mOi  artldca  wUlch  an  aa  la* 
Mngemcnt  of  a  patent,  and  lla  ageota,  irlM  eandnetliifeDri- 
naM  of  aoUlng  iQch  articles,  are  re^noifbla  far  aaoh  ia- 
firlnffBBMnt,  and  may  be  joined  aa  dafendanta  la  an  \jijpta> 
tkmfult.   (I.&CircCt.{,S.T.'jlSS^GM)agmx9.Yhdti^ 
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patented  improyement  on  care  ran  on  that 
road,  though  another  coipcMiition,  created  by 
another  State,  held  the  stock,  and  furnished 
and  worked  the  road,  charging  to  the  first 
cotporation  the  expense  of  snch  outlays,  and 
crediting  it  with  the  earnings.  U,  8.  8U' 
preme  €t.  1854,  York  &  Maryland  R.  R.  Co. 
•.  Winans,  17  ITotf.  80. 

65.  LftieL  An  action  for  libel  may  be 
maintained  against  a  corporation  ^iggregatc* 
JRiMi.  Supreme  Ct,  1864,  Aldrich  e.  Press 
Printing  Ca  9  Jftaa.  188;  Q.P.1858,  Whi^ 
field  e.  Southeastern  Railway  Co.  81  Law 
Timet,  118;  1SIB.&  B,  116. 

66^  False  ImprfsonmeBt,  fte*  An  action 
for  false  imprisonment  lies  against  a  corpo- 
ration ;  but  an  action  for  malicious  prosecu- 
tion is  not  maintainable.  Ala,  Supreme  Ct, 
1661,  Owsley  v,  Montgomery  ft  West  Point 
K.  R  Co.  87  Ala.  K.  B.  660. 

57.  An  action  for  malicious  prosecution 
and  &]se  imprisonment,  cannot  be  maintained 
against  a  corporation  aggregate ;  it  must  be 
brought  against  the  individuals  doing  the 
deed.  Mo.  Supreme  (X 1863,  Childs  t .  Bank 
of  Missouri,  17  Me,  818. 

58.  Texotions  suit.  An  action  on  the 
ease,  for  a  Tcxatious  suit,  may  be  sustained 
agalDBt  a  corporation  aggregate.  Thus, 
where  the  plaintiff  brought  an  action  agaiost 
an  incorporated  bank,  alleg^ing  that  the  de- 
fimdants,  without  pfo^ble  cause,  and  with 
a  maliciouB  intent,  unjustly  to  yex,  harass, 
aubarrass,  and  trouble  the  plaintiff^  com- 
menced by  writ  of  attachment,  and  prose- 
cuted against  him,  a  certain  rezatious  suit, 
and  after  the  plaintiff,  on  the  trial  of  the 
cause,  had  produced  all  his  eridence,  upon 
motion  of  the  defendants,  a  nonsuit  was 
granted  on  the  ground  Hiat  the  defendants 
were  not  liable  Ibr  such  cause  of  action,-^ 
Sdd,  that  the  nonsuit  must  be  set  aside,  and 
a  new  trial  granted.  Cenn^  Supreme  Ct, 
1858,  Ooodspeed  e.  Sast  Haddam  Bank,  28 
Omn.  630. 

M*  Trespass  to  lands.  That  a  corpora- 
tion is  liable  for  a  trM|>aaB  to  lands  com- 
■mitted  by  their  authorized  agents, — see 
How  f.  Canal  Ca  5  fZarriii^.  245 ;  LomSTille 
Ac.  R  R.  Co.  e.  Faulkner,  8  Head^  65. 


*WiHi%llManiioil|f«f  A  corporation  eeooured  la  plao- 
fSf  an  aio«MpanlloB  books  atcmAdUoq  Hballiiitaooiirt  of 
foMM.'^Beld,  tkoi  tho  iaaiTldaalt  ooopodng  tho  im^rity 
-wort  liable  to  a  orlalBollnlbnMtloo.   £  JL 1788,  Bex  «. 

66 


60.  That  a  corporation  is  liable  far  dam- 
ages to  neighboring  lands  caused  by  blast- 
ing* (although  carei\]]ly  done)  in  construct- 
ing their  works, — see  Hay  e.  Cohoes  Co.  8 
iT.  r.  (8  Comet.)  158;  Tremain  e.  Cohoes  Ca 
R,  168. 

61  •  Unisanee.  That  a  private  corpoiatioii 
creating  a  nuisance  under  municipal  author- 
ity, is  liable  to  an  individual  for  the  damage 
resulting  to  his  property, — see  Terre  Hsuta 
Gas  Ca  e.  TM,  20  Ind,  181. 

62.  A  private  corporation  is  liable,  to  aa 
action  by  a  traveler  for  injuries  occasioned  by 
an  obstruction  placed  by  it  in  a  way,  which 
it  had  built  and  kept  in  repair,  but  which 
had  been  used  by  the  public  so  as  to  have  be- 
come a  public  way,  although  the  corporation 
w%s  not  authorised  by  its  charter  to  build  it. 
Mae$.  Supreme  Ct.  1859,  Taylor  t.  Boston 
Water  Power  Co.  12  Qray.Alti. 

68*  Conversion.  A  corporation  may  be 
g^lty  of  a  conversion  of  goods  by  their 
agents;  and  trover  will  lie  against  a  coiv 
porallon  aggregate  for  such  conversion. 
N.  T,  Supreme  CU  1827,  Beach  e.  Fulton 
Bank,  7  Cow.  485.  And  see  Duncan  e.  Sur- 
rey Canal  Proprietors,  8  Starl^  60. 

64.  That  a  corporation  are  liable  for  lofls 
of  stock  pledged  to  them,  which  by  the  error 
of  their  treasurer,  in  entering  it,  has  been  im- 
properly sold  upon  process  against  him,t — 
see  Jones  «.  Portsmouth  &  Concord  R.  R. 
Co.  82  N.  H.  544. 

65.  Where  several  directofti  of  a  cor- 
poration united  in  fraudulent  acts  and  rep- 
resentations, giving  credit  to  bonds  of  the 
company  oflbred  in  market,  in  reliance  upon 
which    the  complainant   bou|^t  some   of 


^  Por  Injary  fottalnwl  hy  a  laadowner  In  eonaeqaenoo  of 
tho  nofleoi  of  a  railroad  oompanj  to  renoro  itonM  thrown 
opoo  his  land  bj  Masting  dgoo  In  a  proper  nuuuier,  caao, 
and  not  treapasa,  Is  the  proper  remedy.  Ft  J8uprem9  Ct, 
ISn,  SiMa  e.  Vermont  Central  lanroad  Co.  15  HL  861. 

t  In  an  action  againsl  a  corporation  fbr  a  oonrerdon  of 
^aintUPt  stock,  hj  refUdng  to  iisne  or  transfer  It^  the 
measure  of  damages  Is  not  the  sabscriptlon-money,  wldi  In* 
teieat,  bat  tho  Taloo  of  tho  atoek,  orlto  Ugbeat  piloe  In 
market,  at  an j  time  after  the  demand  and  *efi]aal  to  penait 
a  transfer  and  iaane  a  scrip  to  the  owner.  [20  Wend.  91 ; 
1)000.  628.3  J^.  F.  Supreme  Ct.  1S6T,  Arnold  «.  Suffolk 
Sank,  tr  Ba»rh,  4M.     Consult  Snoc 

A  eorperatlen,  the  aSkirt  of  vfaldh  are  managed  bj  a 
board  of  trustees,  Is  not  liable  for  tho  wrongftil  reftisal  of 
lis  preatdont  to  surrender  goods  In  the  pooseadon  of  the  cor- 
poration to  their  rightftil  owner,  tadi  Mfnaal  not  haTlng 
been  autberiaad  by  the  trustees.  JT.  T,  Superior  CI,  18SS, 
Thomson  «.  BIzpenny  Savings  Bank,  6  Borne.  298.  Com- 
pare Bbeell  9.  Ml<Algan  Southam  4  Northern  ladlana  I. 

a.oo.ttir.  r.  SB& 
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them, — EM,  that  he  could  tnaint«n  an  ac- 
tion in  equity  against  any  of  them  tc^  annul 
the  purchase  and  for  repayment.  Each  of 
seyeral  wrong  doers  is  liable  for  all  the  wrong- 
ful acts  in  which  he  participated,  both  at  law 
and  in  equity.  2f.  T.  Superior  Ct,  1850, 
Mayne  «.  Qriswold,  8  Banc^,4/M;  9  N.  T. 
Leg,  Obe,  25. 

66.  Liability  of  offlcera.  Officers  and 
agents  of  a  corporation  are  personally  liable 
for  losses  and  defalcations  occasioned  by 
their  neglect  or  mismanagement,  as  well  as 
by  theur  positive  misconduct ;  and  the  meas- 
ure of  damages  is  the  extent  of  the  iiynry. 
La,  Supreme  Ct.  1882,  Percy  «.  Millaudon,  8 
La,  568^;  1887,  Pontchartrain  R  R  Co.  «. 
Paulding,  11  Id.  41. 

67*  A  creditor  of  a  corporation  cannot  sue 
directors  for  damages,  on  the  ground  that  his 
demand  was  made  yalueless  by  the  miscon- 
duct of  the  defendants.  N,  T,  Supreme  Ct, 
1867,  Branch  v.  Roberts,  50  Barb,  435. 

68*  Whether  the  trustees  of  a  company 
*  are  liable  at  law  to  eredUore  for  mismanage- 
ment of  the  fbnds  of  the  corporation,  in  im- 
properly declaring  dividends,  and  paying 
them  to  stockholders,  when  there  were  no 
profits  to  divide, — see  Lexington  &  Ohio  K 
R  Co.  «.  Bridges,  7  B,  Monr,  556. 

69.  —  for  Issnlng  sparions  stock*  Offi- 
cers of  a  corporation  who  issue  spurious  stock, 
are  liable,  in  an  action  by  an  individual  stock- 
holder to  recover  the  amount  of  the  depre- 
dation in  the  market  value  of  the  stock 
resulting  from  the  disclosure  of  the  over-issue. 
JV.  T,  Supreme  Ct  1857,  Cazeaux  o.  Mali,  25 
Barb,  578;  S.  C.  tub  nam.  Mead  «.  Mali,  15 
Etna,  Br,  847.  See  also.  Wells  «.  Jewett, 
11  Id,  242;  Bell  v.  Mali,  Id.  254. 

70.  In  such  an  action  the  same  facts  must 
conctu:  as  in  an  action  for  the  false  representa- 
tion of  the  credit  of  a  buyer.  The  pleading 
must  state  what  the  fiEdse  representation  was : 
it  must  have  been  false,  and  so  known  to  be 
to  the  defendant,  and  made  with  the  intent 
and  with  the  effect  of  deceiving  the  plaintiff^ 
and  must  have  caused  loss  to  him.  It  is  not 
essential  that  the  representation  should  be 
addressed  directly  to  the  plaintiff  If  it  were 
made  with  the  intent  of  influencing  every  one 
to  whom  it  might  be  communicated,  or  who 
might  read  or  hear  o^  the  latter  class  of  per- 
sons would  be  in  the  same  position  as  those 
to  whom  it  was  directly  communicated ;  but 
they  must  have  come  to  a  knowledge  of  it 


before  their  purchase.  If,  Y,  Buprems  CL 
1857,  Cazeaux  v.  Mali,  25  Barb.  578;  8.  C. 
iub  nom.  Mead  e.  Mall,  15  Eme.  Ft,  847. 

71.  The  officers  of  a  corpoiatioa  author- 
ized to  issue  certificates  to  tiie  stockholders, 
as  evidence  of  title  to  stock,  are  liable  not 
only  to  the  immediate  purchasers  from  them 
of  spurious  stock,  fiUsely  and  fraudnlently 
certified  by  them,  but  also  to  any  eubaeqnent 
purchaser  buying  them  upon  the  faith  of  the 
false  certificate,  and  sustaining  damage  tliere- 
by.  N.  T,  Supreme  Ct.  1862,  Shotwell  t. 
Mati,  88  Bar^.  445. 

72.  The  purchaser's  right  of  action  agaiost 
the  officers  of  a  corporation  concerned  in  is- 
suing certificates  of  spurious  stock  is  com- 
plete upon  the  purchase.  And  that  right 
will  not  be  a£Eected  by  any  subsequent  actien 
of  other  directors  of  the  corporation,  in  tum- 
ing  out  other  property  to  him,  to  an  amount 
exceeding  the  sum  paid  by  him  for  the  fiUse 
certificates.    lb. 

78.  —  for  fUse  representaiioiia.   An  6^- 

cer  of  a  corporation  who  wilfhlly  publishes 
false  statements  about  its  condition,  relying 
on  which  a  person  is  induced  to  boy  iti 
stock,  is  liable  to  him  for  the  damages  sus- 
tained thereby.  N.  T,  Supreme  ci  1860, 
Newbery  e.  Qarland,  81  Ba$^.  121 ;  Morse  t . 
Swits,  10  Eno,  Pr.  275.  Compare  Mabey  t. 
Adams,  8  Boew.  846. 

74.  It  is  not  necessary  to  show  that  tiie 
statements  were  made  to  the  buyer  of  the 
stock.  Statements  made  in  a  repofi  to  the 
corporation,  which  was  required  by  law  to 
be  made  and  pi^)lished,  render  the  penoa 
making  them  liable  to  any  one  so  miakd. 
N.  T.  Sfiprems  Ct.  1860,  Morse  v.  Bwita^  12 
Ene.  Pr.  275. 

75.  Where  it  was  enacted  that,  if  the  cer- 
tificate of  the  condition  of  the  company  was 
false  in  any  material  representation,  the  offi- 
cers signing  it  should  be  personally  liable ; 
and  the  certificate  set  forth  that  the  capital 
stock  had  been  paid  in  in  eaah^  whereas  in  fiict 
it  had  been  paid  in  in  property  of  an  uncer- 
tain value, — EM^  that  this  was  a  material 
misrepresentation,  and  that  the  officers  wen 
liable.  N,  J.  Supreme  Ct.  1858,  Waters  •. 
Quimby,  8  Dutch.  19a 

76.  The  directors  of  a  joint  stock  com- 
pany, in  order  to  sell  their  shares  to  advaft- 
tage,  represented,  in  their  rqrarts  and  by 
their  agents,  that  the  affairs  of  the  oompacy 
were  in  a  very  prosperous  state,  and  declared 
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large  dividends  at  a  tini^  when  the  affiiire  of 
the  company  were  greatly  emUarraased.  A 
person  who  had  been  induced  by  those  means 
to  purchase  shares  of  one  of  the  directors, 
filed  a  bin  against  the  director,  praying  to  be 
repaid  his  purchase  money,  and  offering  to 
le-transfer  the  shares.  J9Mi,  that  the  bill  was 
maintainable;  and  that  the  other  members 
of  the  company  were  not  necessary  parties. 
F.  Chan.  Ct,  1889,  Stainbank  «.  Femiey,  8 
law  J,  Jf.  8,  Oh,  142;  8  Jur.  262;  9  8im.  656. 

77.  The  defendant,  an  officer  of  a  mining 
company,  by  falsely  representing  to  the  Stock 
Exchange  that  two-thirds  of  the  shares  had 
been  taken  and  paid  upon,  procured  the 
stock  to  be  entered  in  the  official  list.  The 
plaintiff,  a  stranger,  knowing  the  rule,  that 
Buch  stock  was  not  admitted  into  such  list 
unless  two-thirds  of  the  capital  had  been 
paid  up,  and  seeing  the  stock  so  entered,  and 
relying  on  the  insertion  haying  been  procured 
by  honest  means,  bought  some  shares  from  a 
jobber  on  the  exchange.  Meldy  that  he  had 
a  right  of  action  for  the  fraudulent  represen- 
tation, and  that  there  was  evidence  for  the 
jury  of  fraud.  Ilxch.  1859,  Bedford  «.  Bag- 
ahaw,  4  Surht  S  N.  688. 

78.  An  action  will  lie  against  a  director 
of  a  mining  company  for  feilse  representa- 
tions contained  in  a  prospectus  issued  with 
his  sanction,  although  the  language  might 
be  susceptible  of  %  meaning  which  would 
make  it  not  literally  untrue ;  and  although 
the  representations  have  not  been  made  di- 
rectly by  the  defendant  to  the  plaintiff  It 
18  enough  that  they  are  contained  in  a 
document  which  is  meant  to  be  circulated 


amongst  the  class  of  persons  who  are  likely 
to  be  deceived  by  it.  0,  P.  1859,  Clarke  v. 
Dickson,  6  C.  B,  K  8.  458. 

79.  Nor  is  it  any  defence  to  such  an  action, 
that  the  false  representations  contained  in 
the  prospectus  were  not  the  sole  inducement 
to  the  plaintiff  to  buy  shares  in  the  concern. 
lb. 

80.  An  insurance  company  holding  them- 
selves out  as  solvent,  are  not  conclusively 
bound  to  know  whether  they  are  so  or  not; 
but  if  the  officers  neglect  to  use  due  care  and 
diligence  to  know  the  condition  of  the  com- 
pany, and  hold  it  out  as  solvent,  when  such 
care  and  diligence  woidd  show  them  the 
contrary,  there  is,  it  mwim,  good  reason  for 
holding  them  guilty  of  fraud  in  issuing  poli- 
cies and  for  avoiding  promissory  notes  given 
for  such  insurance.  J/a  Supreme  Ct.  1861, 
3rown  «.  Donnell,  49  Me.  421. 

81*  Corporators  are  not  individually  an-- 
swerable  for  acts  done  in  their  corporate 
capacity,  from  which  detriment  happens ;  at 
least  not  without  proof  of  malice.*    K.  B.^ 
1801,  Harmon  «.  Tappenden,  1  Eut^  555;  8 
E9p.  278. 


*  The  act  of  one  haytog  rlgfatftd  poiMMloa  of  land.  In 
ciJeeUng  an  Intruder,  is  not  punishable  as  a  Tiolatlon  of  a 
city  ordinanoe  which  pvescrlbee  a  penalty  against  any  per- 
son "  who  shall  asMoIt,  strike  or  fight  another,  or  shall  be 
guilty  of  any  mlsoonduot  calculated  to  ];iroyoke  a  breach  of 
the  peace.*'  lU.  Suprems  CL 18M,  FhlUips  v.  City  of 
8priQgfleld,M/UL88. 

A  eonimoa  council,  under  the  power  conferred  upon  them, 
by  charter,  ef  passbig  aay  ether  by-laws  or  ordinance*  deem* 
ed  necessary  for  the  wdl  being  of  the  dty,  not  repugnant 
to  the  laws  of  the  State,  may  pass  an  ordinance  prohibit- 
ing persons  ftoia  obstruc^g  sidewalks  unnecessarily  with 
hones.    Yi  SuprttM  CU  iSfiH,  :jtate  v,  Baoon,«0  Yi,  40^ 
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Liability  of  officers 891 

What  debts  and  demands  are  with- 
in the  statute 894 

Extent  of  the  liabihty 896 

Defences  and  set-ofk 897 
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uallyliable 400 

Mode  of  procedure  to  enforce  the 

liability 401 

What  is  the  appropriate  remedy .  401 
Effect  of  judgment  against  com- 
pany..  ..   403 

Execution,  or  other  proceeding, 
founded  on  judgment  against 
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Actions  at  law  against  members, 

&c 406 

BiDinecfbity 408 

Special  proceedings 416 

4.  Liability  of  members  of  English 
joint  stock  companies,  as  eontribu^ 
tories 410 

See  also  as  to  Promoters  of  bubble 
companies,  183;  Unincorporated  as- 
sociations, 52;  Constitutional  pro- 
visions as  to  individual  liability, 

205,  206 

INJUNOnON 413 

See  also  as  to  Injunction  against  mu> 
nicipal  corporations,  585 ;  Against 
railroad  companies 620 

IN80LVXINCT 415 

INSURAMOB  OOBSPANIBS 416 

1.  Organisation  and  powers 416 

2.  Officers  and  agents, 419 

^.Policies 424 

4.  Premium  notes 429 

See  also  General  regulations  as  to 
moneyed  corporations 472 
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JOINT  BTOOK  COMPANIES 442 

See  also  as  to  Liability  of  members  as 
contributories 410 
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See  aUo  as  to  Railroad  leases 651 

ZiEGISIiATION ^....  444 

Bee  also  as  to  Affectiiig  validity  of 
coDtractfl,  257 ;  As  to  charters,  156 ; 
Power  to  confer  francliise 845 

UBEIi 460 

MANDAMUS 460 

See  aho  as  to  Mandamus  respecting 
officers,  568 ;  To  compel  production 
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MAMUFAOTURINa  OOBflPANIES.  463 

BCBDIOAIi  BOOI£TIB8 466 

MXIETINGS 466 

Bee  also  as  to  Meetings  of  board  of  di- 
rectors, 125 ;  Of  municipal  corpora- 
tions, 505 ;  Quorum 594 

BSZIMBBRS 461 

1.  Who  are 461 

2.  Bights  and  powers 464 
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erty, &c.,  and  its  consequences  . .  466 

Their  rights  of  action 467 

Bee  also  as  to  Members  of  municipal 
coiporation,  508 ;  Members  of  unin- 
corporated associations,  48 ;  Rights 
and  liabilities  in  respect  of  stock, 
785,  768 ;  Right  to  inspect  records, 
691 ;  Who  are  indiyiduaUy  liable 
as 886 

MININa  OOMPANIBS 468 

BflaSNOMER 469 

MONEYED  CORPORATIONS 472 

MORTQAQES 476 

1.  Thepotoer 475 

2.  Form  and  eifflset 477 

8.  Enforcing 481 

See  also  as  to  Railroad  mortgages,  658 ; 
Mortgages  and  pledges  of  %tock, 
756;  Mortgages  to  building  socie- 
ties   184 
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Taxes 494 
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8.  Semedies 585 

See  also  for  Constitutional  provisions 
affectmg,  206;  Subscriptions  or 
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See  also  Misnomer. _ 469 
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1.  Ebto  constituted .., »545 

2.  The  Htle  to  office. 546 
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Officers  de/aeto 549 
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Expiration. 561 
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See  also  as  to  Acts  of  officers  in  mak- 
ing contracts,  282,  249 ;  As  to  re- 
moval see  amotion,  19;  Bonds 
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See  dUo  a^  to  Orgw^.tion  of  insur- 
ance companies,  416;  Of  railroad 
corporations,  600 ;  Subscription  for 
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tions      48 
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1.  Oenend  doeMns 567 

2.  Mode  of  exercise. 576 

See  also  as  to  Power  of  agents  of  cor- 
porations, 2  ;  Of  officers,  128,  280, 
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Promoters,  incorporation  of,  861 ; 
Individual  liability  of 876 
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See  (iUo  as  to  Compensation  for  prop- 
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6.  Bonds  and  mortgages, 653 
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8.  Trqffle. 657 
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Connecting  companies 666 
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RBQ0RB8 686 
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See  also  as  to  Bonds  given  by,  726; 
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665  ;  Liability  for  injury  of. 672 
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STOCKHOLDERS 768 
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SUITS 819 
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Inembers,  467,  778;  Suits  on  by- 
laws, 140 ;  On  stock  subscriptions, 
812 ;  On  assessments,  38  ;  On  indi- 
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